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CALIFORNIA LEGISLATURE—1981-82 REGULAR SESSION

ASSEMBLY BILL No. 1787

Introduced by Assemblywoman Tanner

March 27, 1981

An act to amend Section 1793.2 of the Civil Code, relating
to warranties.

LEGISLATIVE COUNSEL'S DIGEST

AB 1787, as introduced, Tanner. Warranties.

Under existing law, a manufacturer who is unable to service
or repair goods to conform to applicable express warranties
after a reasonable number of attempts must either replace the
goods or reimburse the buyer, as specified.

This bill would provide that it shall be presumed that a
reasonable number of attempts have been undertaken to
conform a new motor vehicle to the applicable express
warranties if (1) the same nonconformity has been subject to
repair 3 or more times by the dealer, and one time by the
manufacturer; or (2) the vehicle is out of service by reason of
a nonconformity which has, since the delivery of the vehicle
to the buyer, been subject to repair by the dealer for a
cumulative total of more than 20 days, to be calculated as
specified.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is
amended to read:

1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall:
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(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service and
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter
into warranty service contracts with independent service
and repair facilities. The warranty service contracts may
provide for a fixed schedule of rates to be charged for
warranty service or warranty repair work, however, the
rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c¢) of Section 1793.3. The
rates established pursuant to subdivision (c¢) of Section
1793.3, between the manufacturer and the independent
service and repair facility, shall not preclude a good-faith
discount which is reasonably related to reduced credit
and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to
the independent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
be executed to cover a period of time in excess of one
year.

(2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to the provisions of
Section 1793.5.

(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform with the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the
manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
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—3— AB 1787
shall be tendered as soon as possible following
termination of the condition giving rise to the delay.

(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or method of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods for
service and repair, or arrange for transporting the goods
to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a
buyer is unable to effect return shall be at the
manufacturer’s expense. The reasonable costs of
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representative in
this state be unable to service or repair the goods to
conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer,
less that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.

It shall be presumed that a reasonable number of
attempts have been undertaken to conform a new motor
vehicle to the applicable express warranties if (1) the
same nonconformity has been subject to repair three or
more times by the dealer, and one time by the
manufacturer; or (2) the vehicle is out of service by

reason of a nonconformity which has, since the delivery
(800) 666-1917
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of the vehicle to the buyer, been subject to repair by the .
dealer for a cumulative total of more than 20 days. In
computing the 20 days pursuant to this section, a day shall
mean a calendar day or any portion thereof that the
dealer’s service shop is open for business. The 20 days
shall commence on the day when, after the defect is first
reported or known, a written estimate of the cost of
repairing such defect is first prepared. .
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AMENDED IN ASSEMBLY APRIL 22, 1981
CALIFORNIA LEGISLATURE—1981-82 REGULAR SESSION

ASSEMBLY BILL No. 1787

Introduced by Assemblywoman Tanner

March 27, 1981

An act to amend Section 1793.2 of the Civil Code, relating
to warranties.

LEGISLATIVE COUNSEL'S DIGEST

AB 1787, as amended, Tanner. Warranties.

Under existing law, a manufacturer who is unable to service
or repair goods to conform to applicable express warranties
after a reasonable number of attempts must either replace the
goods or reimburse the buyer, as specified.

This bill would provide that it shall be presumed that a
reasonable number of attempts have been undertaken to
conform a new motor vehicle to the applicable express
warranties if (1) the same nonconformity has been subject to
repair 38 4 or more times by the desaler; and ene Hme by the
manufacturer or its agents; or (2) the vehicle is out of service
by reason of repair for a nreneenfermity whieh has; sinee the
delivers: of the vehiele to the buyer; been subjeet to repair by
the dealer for a cumulative total of more than 20 days since
the delivery of the vehicle to the buyer, the 20 days to be
calculated as specified.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 17932 of the Civil Code is
4/ LEGISLATIVE INTENT SERVICE2  amsuondealitaread: 503
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1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall: . .

(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service .apd
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties. .

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter
into warranty service contracts with independent service
and repair facilities. The warranty service contracts may
provide for a fixed schedule of rates to be charged for
warranty service or warranty repair work, howeyer, tbe
rates fixed by such contracts shall be in cqnformlty with
the requirements of subdivision (c) of Section 1793.3. The
rates established pursuant to subdivision (c¢) of Section
1793.3, between the manufacturer and the independe_nt
service and repair facility, shall not preclude a good-falth
discount which is reasonably related to reduced credit
and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to
the independent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
be executed to cover a period of time in excess of one
year. .

(2) Inthe event of a failure to comply with pgrggraph
(1) of this subdivision, be subject to the provisions of
Section 1793.5. . .

(b) Where such service and repair facilities are
maintained in this state and service or repair of thg goods
is necessary because they do not conform .w1th the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the
manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the
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—3— AB 1787
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where such delay arises, conforming goods
shall be tendered as soon as possible following
termination of the condition giving rise to the delay.

(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or method of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair the
goods at the buyer's residence, or pick up the goods for
service and repair, or arrange for transporting the goods
to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a
buyer is unable to effect return shall be at the
manufacturer’s expense. The reasonable costs of
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representative in
this state be unable to service or repair the goods to
conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer,
less that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.

It shall be presumed that a reasonable number of
attempts have been undertaken to conform a new motor
vehicle to the applicable express warranties if (1) the
sagmyesscenformity has been subject torepair three four
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manufaeturers more times by the manufacturer or its
agents; or (2) the vehicle is out of service by reason of a
noneonformity whieh has; sihee the delivery of the
vehiele to the buyer; been subjeet to repair by the dealer
for a eumulative total of more than 20 days: In reason of
repair for a cumulative total of more than 20 days since ‘
the delivery of the vehicle to the buyer. In computing the
20 days pursuant to this section, a day shall mean a
10 calendar day or any portion thereof that the dealer’s
11 service shop is open for business. The 20 days shall
12 commence on the day when, after the defect is first
13 reported or known, a written estimate of the cost of
14 repairing such defect is first prepared.
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AMENDED IN ASSEMBLY APRIL 27, 1981
AMENDED IN ASSEMBLY APRIL 22, 1981

CALIFORNIA LEGISLATURE—1981-82 REGULAR SFESSION

ASSEMBLY BILL No. 1787

Introduced by Assemblywoman Tanner
(Coauthors: Assemblymen Alatorre, Cramer, Elder,

Kapiloff, Katz, Martinez, Moorhead, Robinson, Roos,
Rosenthal, and Tucker)

(Coauthor: Senator Sieroty)

March 27, 1981

An act to amend Section 1793.2 of the Civil Code, relating
to warranties.

LEGISLATIVE COUNSEL'S DIGEST

AB 1787, as amended, Tanner. Warranties.

Under existing law, a manufacturer who is unable to service
or repair goods to conform to applicable express warranties
after areasonable number of attempts must either replace the
goods or reimburse the buyer, as specified.

This bill would provide that it shall be presumed that a
reasonable number of attempts have been undertaken to
conform a new motor vehicle to the applicable express
warranties if (1) the same nonconformity has been subject to
repair 4 or more times by the manufacturer or its agents; or
(2) the vehicle is out of service by reason of repair for a
cumulative total of more than 20 days since the delivery of the
vehicle to the buyer, the 20 days to be calculated as specified.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

,l LEGISLATIVE INTENT SERVICE (800) 666-1917

596



AB

DO DO DD DD bt bt pmt bkt et okt ek ek et et

1787 —2—

The people of the State of California do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is
amended to read: :

1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall: .

(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service .apd
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter
into warranty service contracts with independent service
and repair facilities. The warranty service contracts may
provide for a fixed schedule of rates to be charged for
warranty service or warranty repair work, however, the
rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The
rates established pursuant to subdivision (c) of Section
1793.3, between the manufacturer and the independent
service and repair facility, shall not preclude a good-faith
discount which is reasonably related to reduced credit
and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to
theindependent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
be executed to cover a period of time in excess of one

ear.
¢ (2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to the provisions of
Section 1793.5. .

(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform with the
applicable express warranties, service and repair shall be

commenced within a re
Sgm
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manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where such delay arises, conforming goods
shall be tendered as soon as possible. following
termination of the condition giving rise to the delay.

(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or method of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods for
service and repair, or arrange for transporting the goods
to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a
buyer is unable to effect return shall be at the
manufacturer’s expense. The reasonable costs of
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representative in
this state be unable to service or repair the goods to
conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer,
less that amount directly attributable to use by the buyer

o .T_'.: ,l‘eLEéEE‘i\Tn}é’ﬁNTEWr servidQ Prigs, tdlg,discovery of the nonconformity.
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1 It shall be presumed that a reasonable number of ‘
2 attempts have been undertaken to conform a new motor

3 vehicle to the applicable express warranties if (1) the

4 same nonconformity has been subject to repair four or

5 more times by the manufacturer or its agents; or (2) the

6 vehicle is out of service by rcason of repair for a

7 cumulative total of more than 20 days since the delivery ‘
8 of the vehicle to the buyer. In computing the 20 days

9 pursuant to this section, a day shall mean a calendar day

10 or any portion thereof that the deales's service shop is
11 open for business. The 20 days shall commence on the day

12 when, after the defect is first reported or known, a
13 written estimate of the cost of repairing such defect is

14 first prepared.

.:O:O:I LEGISLATIVE INTENT SERVICE (800) 666-1917
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AMENDED IN SENATE JULY 7, 1981
AMENDED IN ASSEMBIY APRIL 27, 1981
AMENDED IN ASSEMBLY APRIL 22, 1981

CALIFORNIA LEGISLATURE—1981-82 REGULAR SESSION

ASSEMBLY BILL No. 1787

Introduced by Assemblywoman Tanner
(Coauthors: Assemblymen Alatorre, Cramer, Elder, Kapiloff,
Katz, Martinez, Moorhead, Robinson, Roos, Rosenthal, and
Fueleer Tucker, Farr, Lockyer, Johnston, Lehman, Torres,
and Maxine Waters)
(Coauthor: Senator Sieroty)

March 27, 1981

An act to amend Section 1793.2 of the Civil Code, relating
to warranties.

LEGISLATIVE COUNSEL'S DIGEST

AB 1787, as amended, Tanner. Warranties.

Under existing law, a manufacturer who is unable to service
or repair goods to conform to applicable express warranties
after a reasonable number of attempts must either replace the
goods or reimburse the buyer, as specified.

This bill would provide that it shall be presumed that a
reasonable number of attempts have been undertaken to
conform a new motor vehicle to the applicable express
warranties if (1) the same nonconformity has been subject to
repair 4 or more times by the manufacturer or its agents; or
(2) the vehicle is out of service by reason of repair for a
cumulative total of more than 20 days since the delivery of the
vehicle to the buyer, the 20 days to be calculated as specified.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

LEGISLATIVE INTENT SERVICE (800) 666-1917 599
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The people of the State of California do enact as follows:

SECTION 1. Section 17932 of the Civil Code is
amended to read:

1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall:

(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service and
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter
into warranty service contracts with independent service
and repair facilities. The warranty service contracts may
provide for a fixed schedule of rates to be charged for
warranty service or warranty repair work, however, the
rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The
rates established pursuant to subdivision (c¢) of Section
1793.3, between the manufacturer and the independent
service and repair facility, shall not preclude a good-faith
discount which is reasonably related to reduced credit
and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to
the independent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
be executed to cover a period of time in excess of one
year.

(2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to the provisions of
Section 1793.5.

(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform with the
applicable express warranties, service and repair shall be
commenced within a reasonaple = time by the
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manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where such delay arises, conforming goods
shall be tendered as soon as possible following
termination of the condition giving rise to the delay.

(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or method of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods for
service and repair, or arrange for transporting the goods
to its service and repair facility All reasonable costs of
transporting the goods when, pursuant to the above, a
buyer is unable to effect return shall be at the
manufacturer’s expense. The reasonable costs of
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representative in
this state be unable to service or repair the goods to
conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer,
less that amount directly attributable to use by the buyer

prior to the discovery of the nonconformity.
(800) 666-1917
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1 It shall be presumed that a reasonable number of.
2 attempts have been undertaken to conform a new motor

3 vehicle to the applicable express warranties if (1) the

4 same nonconformity has been subject to repair four or

5 more times by the manufacturer or its agents; or (2) the

6 vehicle is out of service by reason of repair for a

7 cumulative total of more than 20 days since the delivery

8 of the vehicle to the buyer. In computing the 20 days .
9 pursasat te under this section, a day shall mean a

10 calendar day or any portion thereof that the service shop

11 is open for business. The 20 days shall commence on the

12 day when, after the defect is first reported or known, a

13 written estimate of the cost of repairing such defect is
14 first prepared.

':/ LEGISLATIVE INTENT SERVICE (800) 666-1917 601
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AMENDED IN SENATE MAY 24, 1982

AMENDED IN SENATE JULY 7, 1981
AMENDED IN ASSEMBLY APRIL 27, 1981
AMENDED IN ASSEMBLY APRIL 22, 1981

-

CALIFORNIA LEGISLATURE—I1981-82 REGULAR SESSION

ASSEMBLY BILL " No. 1787

Introduced by Assemblywoman Tanner
(Coauthors: Assemblymen Alatorre, Cramer, Elder, Kapiloff,
Katz, Martinez, Moorhead, Robinson, Roos, Rosenthal,
Tucker, Farr, Lockyer, Johnston, Lehman, Torres, and

Maxine Waters)
(Coauthor: Senator Sieroty)

March 27, 1981

An act to amend Section 1793.2 of the C1v11 Code relatmg ‘

to warranties.

LEGISLATIVE COUNSEL'S DIGEST

AB 1787, as amended, Tanner. Warranties.

Under existing law, a manufacturer who is unable to service
or repair goods to conform to applicable express warranties
after a reasonable number of attempts must either replace the
goods or reimburse the buyer, as specified.

This bill would provide that it shall be presumed that a

_reasonable number of attempts have been undertaken to
" conform a new motor vehicle, excluding motorcycles,
motorhomes, and off-road vehicles, to the applicable express
warranties if within one year or 12,000 miles (1) the same
nonconformity has been subject to repair 4 or more times by
the manufacturer or its agents; or (2) the vehicle is out of
service by reason of repair for a cumulative total of more than

‘/ LEGISLATIVE INTENT SERVICE ~ (800) 666-1917
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AB 1787

20 30 days since the delivery of the vehicle to the buyer ; the
20 days to be ealeulated as speeified. The bill would provide
that the presumption may not be asserted by the buyer until
after the buyer has resorted to an existing qualified third
party dispute resolution process, as defined. The bill would
also provide that a manufacturer shall be bound by a decision
of the third party process if the buyer elects to accept it, and
~that if the buyer is dissatisfied with the third party decision
. the buyer may assert the presumption in an action to enforce
the buyer’s rights, as specified. ' '
‘Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no. . :

: | The people of the State of California do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is
amended to read:

1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall:

(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties

‘or designate and authorize in this state as service and

repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter

:'into warranty service contracts with independent service

and repair facilities. The warranty service contracts may
provide for a fixed schedule of rates to be charged for
warranty service or warranty repair work, however, the
rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The
rates established pursuant to subdivision (c) of Section
1793.3, between the manufacturer and the independent

~ service and repair facility, shall not preclude a good-faith

discount which is reasonably related to reduced credit
and general overhead cost factors arising from the

. :
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' .
manufacturer’s payment of warranty charges direct to
the independent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
be executed to cover a period of time in excess of one
ear. : . s
y- (2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to the provisions of .
Section 1793.5. _ ca O
(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods

‘is necessary because they do not:conform with the

applicable express warranties, service and repair shall be
commenced within a reasonable time by. the
manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to.conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to -extend  this 30-day
requirement. Where such delay arises, conforming goods
shall be tendered as soon as possible- following
termination of the condition giving rise to the delay.
(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or method of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods .
for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods for
service and repair, or arrange for transporting the goods

to its service and repair facility. All reasonable costs of - .

tzapsetiing the goods when, pursuant to the above, a_ .
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- any action to enforce the buyer’s rights under subdivision
: (d) and shall not be construe
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buyer is unable to effect return shall be at the
-expense. The reasonable costs of
transporting nOnconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representative in

.this state be unable to service or repair. the goods to

conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer,

-less that amount-directly attributable to use by the buyer

prior to the discovery of the nonconformity. .

It shell be presumed that e reasonable number of
attempts have been undertaleen to econform a new meoter
vehiele to the applieable cxpress warranties if {1 the
same neneonformity has been subjeet to repair four or
mefeémesbyehemaﬂaﬁaetufe*eﬂ%sagems;ef{—g} the
vehiele 13 out of service by reasen of repair for a
eumulative total of more then 20 days sinee the delivery
of the wehiele to the buyer: In eomputing the 20 days
ander Hhis scebion; a day shall rean o ealendar dav orF amy

portien thereof that the serviee shep is open for business:

Fhe 90 davs shall commenece on the day when; after the

defeet is first reported of lmovwn; a writken estimate of

the eost of repairing such defeet 13 first prepared:
(e) (1) Itshall be presumed that a reasonable number

of attempts have been made to conform a new motor

vehicle, excluding motorcycles, motor homes and
off-road vehicles, to the applicable express warranties if,
within one year from delivery to the buyer, or 12,000
miles, whichever occurs first, the same nonconformity
has been subject to repair four or more times by the

~ manufacturer or its agents, or the vehicle is out of service
by reason of repair of nonconformities for a cumulative

total of more than 30 calendar days since delivery of the

‘vehicle to- the buyer. This presumption shall be a

rebuttable presumption affectmg the burden of proof in

SR ’Ei?ré‘i/{ﬁ%m%_
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(2) If a qualified third party dispute resolution process

exists, and the buyer receives timely notification in
writing of the availability of a third party process with a
description of its operation and effect, the presumption

" in paragraph (1) of this subdivision may not be asserted

by the buyer until after the buyer has initially resorted to
the third party process as required in paragraph (3) of
this subdivision. Notification of the availability of. the
third party process is not timely if the buyer suffers any

prejudice resulting from any delay in giving the’

notification. If a qualified third party dispute resolution
process does not exist, or if the buyer is dissatisfied with
the third party decision, or if the manufacturer or its

agent neglects to promptly fulfill the terms of such third
party decision, the buyer may assert the presumption -

provided in paragraph (1) of this subdivision in an action

to enforce the buyer’s rights under subdivision (d). The
‘record in the dispute resolution proceeding, including

the buyer’s written complaint, all other documents and
-evidence received or considered by the third party and

the findings and decision of the third party, shall be
admissible in evidence in the action without further
foundation. Any period of limitation of actions under any
federal or California laws with respect to any person shall
be extended for a period equal to the number of days
between the date a complaint is filed with a third party
dispute resolution process and the date of its decision or
the date before which the manufacturer or its agent is
required by the decision to fulfill its terms, Wbicbever
occurs later.

(3) A qualifi ed third party dispute resolution process
shall be one that complies with the Federal Trade
Commission’s minimum requirements for informal
dispute settlement procedures as set forth in the
Commission’s regulations in effect on January 1, 1952, at
16 Code of Federal Regulations Part 703; that is governed
by a board, at least half of whose members consist of
representatives of consumers or consumer organizations;.
whose decisions shall be binding on the manufacturer or

E'. RAQE its BH é%éf {éﬁb” yer elects to accept the decision; whose
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decisions include any remedies appropriate under the
circumstances including repair, replacement, refund of
the purchase price, reimbursement’ for expenses,
compensation for consequential and incidental damages
and any other remedies available under the

‘manufacturer’s express warranty or under any applicable

federal or state law; that prescribes a reasonable time not
to exceed 30 days, within which the manufacturer or its .
agents must fulfill the terms of those decisions, and that
prior to April 1 of each year prepares, publishes and
submits to the Department of Motor Vehicles an annual
report for the preceding calendar year, which describes
the process and summarizes the substance of the
complaints filed and the decisions rendered (without
identifying the names of any individual buyers without
their express written consent) and which includes a copy -

. of the audit required by the Commission’s regulations on

informal dispute resolution procedures.
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AMENDED IN SENATE JUNE 3, 1982
Q AMENDED IN SENATE MAY 24, 1982
AMENDED IN SENATE JULY 7, 1981
AMENDED IN ASSEMBLY APRIL 27, 1981
AMENDED IN ASSEMBLY APRIL 22, 1981

AT CALIFORNIA LEGISLATURE—I1981-82 RECULAR SESSION

e
ASSEMBLY BILL . . No. 1787

Introduced by Assemblywoman Tanner -
(Coauthors: Assemblymen Alatorre, Cramer, Elder, Kapiloff,
Katz, Martinez, Moorhead, Robinson, Roos, Rosenthal,
Tucker, Farr, Lockyer, Johnston, Lehman, Torres, and
Maxine Waters)
+Goanther: Senator Steraty) ( Coauthors: Senators Roberb
Sieroty, and Watson) _ o

March 27, 1981

An act to amend Section 1793.2 of the Civil Code relating
to warrantles

LEGISLATIVE COUNSEL'S DIGEST

AB 1787, as amended, Tanner. Warranties.

Under existing law, a manufacturer who is unable to service

_ or repair goods to conform to applicable express warranties
after a reasonable number of attempts must either replace the
-~ goods or reimburse the buyer, as specified.

This bill would provide that it shall be presumed that a
reasonable number of attempts have been undertaken to
conform a new motor vehicle, as defined, excluding
motorcycles, motorhomes, and off-road vehicles, to the

applicable express warranties if within one year or 12,000
A/ LEGISLATIVE INTENT 'serviites (bdojtbes-same nonconformity, as defined, has been
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subject to repair 4 or more times by the manufacturer or its

agents and the buyer has directly notified the manufacturer -

of the need for repair, as specified; or (2) the vehicle is out
of service by reason of repair for a cumulative total of more
than 30 calendar days since the delivery of the vehicle to the
buyer. The bill would provide that the presumption may not

be asserted by the buyer until after the buyer has resorted to |

an existing qualified third party dispute resolution process, as
defined. The bill would also provide that a manufacturer shall
be bound by a decision of the third party process if the buyer
elects to accept it, and that if the buyer is dissatisfied wit.h the
third party decision the buyer may assert the presumption in
an action to enforce the buyer’s rights, as specified.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

Ti;e peép]e of the State of California do enact as follows:

SECTION . 1. Section 17932 of the Civil Code is
amended to read: - :

1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall: ‘

(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service .a.nd
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter
into warranty service contracts with independent service
and repair facilities. The warranty service contracts may
_provide for a fixed schedule of rates to be charged for
warranty service or warranty repair work, however, Fhe
rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The
rates established pursuant to subdivision: (c) of Section
1793.3, between the manufacturer and the independent
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service and repair facility, shall not preclude a good-faith
discount which is reasonably related to reduced credit

"and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to

the independent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
be executed to ‘cover a period of time in excess of one
year. : 2 :

(2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to the provisions of
Section 1793.5. - o é : -

(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform ‘with the

AB 1787

applicable express warranties, service and repair shall be

commenced within a reasonable time the

by

manufacturer or its representative in this state. Unless .

the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by

. conditions beyond the control of the manufacturer or his

representatives shall serve to extend this 30-day

requirement. Where such delay arises, conforming goods ,

shall be tendered as soon as possible following
termination of the condition giving rise to the delay.
(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or method of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.
Upon ‘receipt of such notice of nonconformity the

-manufacturer shall, at its option, service or repair the

go&%s)%%éqs 1l;uyer’s rlesidence, or pick up the goods fqr
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service and repair, or arrange for transporting the goods
to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a
buyer is unable to effect return shall be at the
manufacturer’s expense. The' reasonable costs ' of
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense.

- (d) Should the manufacturer or its representative in

. this state be unable to service or repair the goods to

conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer,
less that amount directly attributable to use by the buyer

* prior to the discovery of the nonconformity.

‘e+ 4} It shall be presumed that a reasonable number
of attempts have been made to conform a new moter
vehiele; exeluding metoreyeles; moter hemes and
offirend wehieles; to the applieable express warranties ik
within ene year from delivery to the buyer; or 18,000
mites; whiehever ceeurs first; the sorne noneenformity
has been subjeet to repair four or more Hmes by the
meantfacturer of s agents; or the vehiele 15 out of serviee
by reason of repeir of noneconfermities for a eurmulative
total of more than 30 eplendar days sinece delivery of the
vehiele to the buver

(e) (1) It shall be presumed that a reasonable number
of attempts have been made to conform a new motor
vehicle to the applicable express warranties if, within one

year from delivery to. the buyer or 12,000 miles,

whichever occurs first, either (A) the same
nonconformity has been subject to repair four or more
times by the manufacturer or its agents and the buyer has
at least once directly notified the manufacturer of the
need for the repair of the nonconformity, or (B) the
vehicle is out of service by reason of repair of
nonconformities by the manufacturer or its agents for a
cumulative total of more than 30 calendar days since
delivery of tbe Vebzcle to the bu
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be extended only if repairs cannot be performed due to
conditions beyond the control of the manufacturer or its
agents. The buyer shall be required to directly notify the
manufacturer pursuant to subparagraph (A) only if the
manufacturer has clearly and conspicuously disclosed to
the buyer, with the warranty or the owner’s manual, the
provisions of this subdivision and that of subdivision (d),
including the requirement that the buyer must notify the
manufacturer directly pursuant to subparagraph (A).
This presumption shall be a rebuttable presumption
affecting the burden of proof in any action to enforce the
buyer’s rights under subdivision (d) and shall not be
construed to limit those rights. .* -
(2) Ifa qualified third party dispute resolution process
exists, and the buyer receives timely notification in
writing of the availability of a third party process with a
description of its operation and effect, the presumption
in paragraph (1) ef this subdivisien may not be asserted

by the buyer until after the buyer has initially resorted to-

the third party process as required in paragraph (3) ef
this subdivisien. Notification of the availability of the
third party process is not timely if the buyer suffers any
prejudice resulting from any delay in giving the
notification. If a qualified third party dispute resolution
process does not exist, or if the buyer is dissatisfied with
the third party decision, or if the manufacturer or its
agent neglects to promptly fulfill the terms of such third
party decision, the buyer may assert the presumption
provided in paragraph (1) ef this subdivisien in an action
to enforce the buyer’s rights under subdivision (d). The
reeord i the dispute reselubion preeceeding; including
the buyer's written cormplaint; all ether doeuments and
evidenee reecived or eonsidered by the third party and
the findings and decision of the third party; shall be
admissible in evidence in the action without further
foundation. Any period of limitation of actions under any
federal or California laws with respect to any person shall
be extended for a period equal to the number of days
between the date a complaint is filed with a third party

- .7,7'/ ‘E@gl@fkﬂ(fém?gN ERVI‘gE dls(gw)eeggs%y.}lon process and the date of its de0151on or
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the date before which the manufacturer or its agent is .,,) 1 family, or household PUfPOSGS bUt does not include
required by the decision to fulfill its terms, whichever : 2 motorcycles, motorhomes, or off-road vehicles. ..
“occurs later. » ' :
(3) A qualified third party dispute resolution process
shall be one that complies with the Federal Trade
Commission’s minimum requirements for informal R R
dispute settlement procedures as set forth in the '} y L .
Commission’s regulations in effeet on January 1; 1983 at T ; e
16 Code of Federal Regulations Part 703; that is geverned | . - C e e
by a beard; at least half of whese members eensist of R A
representatives of consumrerd oF consurmer erganizations; , A B S
whese deeisions shall be that renders decisions which are
binding on the manufacturer er its agents if the buyer
elects to accept the decision; whese deeisiens inelude any : : o G
remaedies appropriate under the eirevmstaness meluehﬁg g 2 B
repair; replacement; refund of the purehase pries; : ‘ ' L ' :
reimburserment for  expenses; eempensation fer 2
consequential end ineidental damesges end any other " : : i
remedies available under the manufaetorer’s express
warraiky or under any apphleable federal or state lave: ‘)
that prescribes: a reasonable time not to exceed 30 days, ,
within which the manufacturer or its agents must fulfill . (@)
the terms of those decisions ; ; and that prier te April 1 of
each year prepares; publishes end submits each year .)
provides to the Department of Motor Vehicles an a
report of its annual repert for the preeeding ealendar
vear; which deseribes the proeess and summerizes the
substanee of the complaints fled end the deeisiens
rendered {without identifving the nawmes of any
individual buvers witheut thete express written eensenty
end whieh ineludes a eopy of the audit required by the

Commission’s regulations on 1nformal dispute resolution
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procedures. :

(4) For the purposes of this subdivision tbe fo]]owmg ‘)
terms have the follo wmg meanings:

(A) “Nonconformzty means a nonconformity which
substantially impairs the use, value, or safety of tbe new
motor vehicle. i

(B) - “New motor vehicle” means a new motor Vebzc]eﬂ

which is used or bougbt for us #H{_)éé?gl_ﬁﬁfe
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Assembly Bill No. 1787

CHAPTER 388

An act to amend Section 1793.2 of the Civil Code, relating to war-
ranties.

[Approved by Governor July 7, 1982. Filed with
Secretary of State July 7, 1982.]

LEGISLATIVE COUNSEL'S DIGEST

AB 1787, Tanner. Warranties.

Under existing law, a manufacturer who is unable to service or
repair goods to conform to applicable express warranties after a
reasonable number of attempts must either replace the goods or
reimburse the buyer, as specified. -

This bill would provide that it shall be presumed that a reasonable
number of attempts have been undertaken to conform a new motor
vehicle, as defined, excluding motorcycles, motorhomes, and
off-road vehicles, to the applicable express warranties if within one
year or 12,000 miles (1) the same nonconformity, as defined, hasbeen
subject to repair 4 or more times by the manufacturer or its agents
and the buyer has directly notified the manufacturer of the need for
repair, as specified; or (2) the vehicle is out of service by reason of
repair for a cumulative total of more than 30 calendar dayssince the
delivery of the vehicle to the buyer. The bill would provide that the
presumption may not be asserted by the buyer until after the buyer
has resorted to an existing qualified third party dispute resolution
process, as defined. The bill would also provide that a manufacturer
shall be bound by a decision of the third party process if the buyer
elects to accept it, and that if the buyer is dissatisfied with the third
party decision the buyer may assert the presumption in an action to
enforce the buyer’s rights, as specified.

The people of the State of California do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is amended to read:

17932. (a) Every manufacturer of consumer goods sold in this
state and for which the manufacturer has made an express warranty
shall:

(1) Maintain in this state sufficient service and repair facilities
reasonably close to all areas where its consumer goods are sold to
carry out the terms of such warranties or designate and authorize in
this state as service and repair facilities independent repair or service
facilities reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this subdivision, a

LEGISLATIVE INTENT SERVICE m4&0@x&669%hall be permitted to enter into warranty service
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contracts with independent service and repair facilities. The
warranty service contracts may provide for a fixed schedule of rates
to be charged for warranty service or warranty repair work,
however, the rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The rates
established pursuant to subdivision (¢) of Section 1793.3, between
the manufacturer and the independent service and repair facility,
shall not preclude a good-faith discount which is reasonably related
to reduced credit and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to the
independent service and repair facility. The warranty service
contracts authorized by this paragraphshall not be executed to cover
a period of time in excess of one year.

(2) In the event of a failure to comply with paragraph (1) of this
subdivision, be subject to the provisions of Section 1793.5.

(b) Where such service and repair facilities are maintained in this
state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and
repair shall be commenced within a reasonable time by the
manufacturer or its representative in this state. Unless the buyer
agrees in writing to the contrary, the goods must be serviced or
repaired so as to conform to the applicable warranties within 30 days.
Delay caused by conditions beyond the control of the manufacturer
or his representatives shall serve to extend this 30-day requirement.
Where such delay arises, conforming goods shall be tendered as soon
as possible following termination of the condition giving rise to the
delay.

(c) It shall be the duty of the buyer to deliver nonconforming
goods to the manufacturer’s service and repair facility within this
state, unless, due to reasons of size and weight, or method of
attachment, or method of installation, or nature of the
nonconformity, such delivery cannot reasonably be accomplished.
Should the buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the manufacturer or its
nearest service and repair facility within the state. Written notice of
nonconformity to the manufacturer or its service and repair facility
shall constitute return of the goods for purposes of this section. Upon
receipt of such notice of nonconformity the manufacturer shall, at its
option, service or repair the goods at the buyer’s residence, or pick
up the goods for service and repair, or arrange for transporting the
goods to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a buyer is
unable to effect return shall be at the manufacturer’s expense. The
reasonable costs of transporting nonconforming goods after delivery
to the serviceand repair facility until return of the goods to the buyer
shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representatlve in this state be

unablg tq service or repair the gooc o .',:/orlr_%éc%b&ﬁgglmﬁgﬂ-r SE
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express warranties after a reasonable number of attempts, the
manufacturer shall either replace the goods or reimburse the buyer
in an amount equal to the purchase price paid by the buyer, less that
amount directly attributable to use by the buyer prior to the
discovery of the nonconformity.

(e) (1) It shall be presumed that a reasonable number of
attempts have been made to conform a new motor vehicle to the
applicable express warranties if, within one year from delivery to the
buyer or 12,000 miles, whichever occurs first, either (A) the same
nonconformity has been subject to repair four or more times by the
manufacturer or its agents and the buyer has at least once directly
notified the manufacturer of the need for the repair of the
nonconformity, or (B) thevehicleis out of service by reason of repair
of nonconformities by the manufacturer or its agents for a
cumulative total of more than 30 calendar days since delivery of the
vehicle to the buyer. The 30-day limit shall be extended only if
repairs cannot be performed due to conditions beyond the control
of the manufacturer or its agents. The buyer shall be required to
directly notify the manufacturer pursuant to subparagraph (A) only
if the manufacturer has clearly and conspicuously disclosed to the
buyer, with the warranty or the owner’s manual, the provisions of
this subdivision and that of subdivision (d), including the
requirement that the buyer must notify the manufacturer directly
pursuant to subparagraph (A). This presumption shall be a
rebuttable presumption affecting the burden of proof in any action
to enforce the buyer’s rights under subdivision (d) and shall not be
construed to limit those rights.

(2) If a qualified third party dispute resolution process exists, and
the buyer receives timely notification in writing of the availability of
a third party process with a description of its operation and effect,
the presumption in paragraph (1) may not be asserted by the buyer
until after the buyer has initially resorted to the third party process
as required in paragraph (3). Notification of the availability of the
third party process is not timely if the buyer suffers any prejudice
resulting from any delay in giving the notification. If a qualified third
party dispute resolution process does not exist, or if the buyer is
dissatisfied with the third party decision, or if the manufacturer or
its agent neglects to promptly fulfill the terms of such third party
decision, the buyer may assert the presumption provided in
paragraph (1) in an action to enforce the buyer’s rights under
subdivision (d). The findings and decision of the third party shall be
admissible in evidence in the action without further foundation. Any
period of limitation of actions under any federal or California laws
with respect to any person shall be extended for a period equal to the
number of days between the date a complaint is filed with a third
party dispute resolution process and the date of its decision or the
date before which the manufacturer or its agent is required by the

RVICE deci(%'BB) %ggllfél}.)'ts terms, whichever occurs later.
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(3) A qualified third party dispute resolution process shall be one
' that complies with the Federal Trade Commission’s minimum
requirements for informal dispute settlement procedures as set forth
in the Commission’s regulations at 16 Code of Federal Regulations
Part 703; that renders decisions which are binding on the
manufacturer if the buyer elects to accept the decision; that
prescribes a reasonable time not to exceed 30 days, within which the
manufacturer or its agents must fulfill the terms of those decisions;
and that each year provides to the Department of Motor Vehicles a
report of its annual audit required by the Commission’s regulations
on informal dispute resolution procedures.

(4) For the purposes of this subdivision the following terms have
the following meanings:

(A) “Nonconformity” means a nonconformity which substantially
impairs the use, value, or safety of the new motor vehicle.

(B) “New motor vehicle” means a new motor vehicle which is
used or bought for use primarily for personal, family, or household
purposes, but does not include motorcycles, motorhomes, or off-road
vehicles.
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1981-82 REGULAR SESSION 1185

A.B. No. 1787—Tanner, Alatorre, Cramer, Elder, Kapiloff, Katz,
Martinez, Moorhead, Robinson, Roos, Rosenthal, Tucker,
Farr, Lockyer, Johnston, Lehman, Torres, and Maxine
Waters (Senators Roberti, Sieroty, and Watson, coauthors).
An act to amend Section 1793.2 of the Civil Code, relating to warranties.

1981

Mar. 27—Introduced. To print.

Mar. 30—Read first time.

Mar. 31—From printer.

April 7—Referred to Com. on C.P. & T.M.

April  9—Art. IV, Sec. 8(a) of the Constitution dispensed with and Joint Rule
55 suspended.

April 22—From committee chairman, with author’s amendments: Amend,
and re-refer to Com. on CP. & T.M. Read second time and
amended.

April 23—Re-referred to Com. on CP. & TM.

April 27—From committee chairman, with author’s amendments: Amend,
and re-refer to Com. on C.P. & T.M. Read second time and
amended.

April 29—Re-referred to Com. on CP. & TM.

April 30—From committee: Do pass. (Ayes 5. Noes 3.) (April 28.)

May 4—Read second time. To third reading.

= May 18—To inactive file on motion of Mrs. Tanner.

May 28—From inactive file. To third reading.

June 11—Made special order for 10:30 a. m. Monday, June 15.

June lS—Rgad')third time, passed, and to Senate. (Ayes 48. Noes 22. Page
4860.

June 16—In Senate. Read first time. To Com. on RLS. for assignment.

June 22—Referred to Com. on JUD.

July 7—From committee chairman, with author’'s amendments: Amend,

) and re-refer to committee. Read second time, amended;, and re-
referred to Com. on JUD.

Aug. 11—In i‘ommitteez Set, first hearing. Hearing canceled at the request of
author.

Aug. 25—In committee: Hearing postponed by committee.

Aug. 26—In committee: Hearing postponed by committee.

1982

May 24—From committee chairman, with author’'s amendments: Amend,
and re-refer to committee. Read second time, amgnded, and re-
referred to Com. on JUD. -

June  2—From committee: Amend, and do passasamended. (Ayes 6. Noes 0.)

June 8—Read second time, amended and to third reading.

June 17—Made special order for 10 a.m. Thursday, June 24.

June 24—Read t;]ird time, passed, and to Assembly. (Ayes 28. Noes 4. Page
11356.

June 24—In Assembly. Senate amendments concurred in. To enrollment
(Ayes 58. Noes 6. Page 15676.)

June 25—Enrolled and to the Governor at 5 p.m.

July  7—Approved by the Governor.

- July  7—Chaptered by Secretary of State—Chapter 388, Statutes of 1982.
38—aFH—3680
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ASSEMBLY COMMITTEE ON CONSUMER PROTECTION AND TOXIC MATERIALS
ASSEMBLYWOMAN SALLY TANNER, Chairwoman

BILL: AB 1787, as amended April 22, 1981 HEARING DATE: April 28, 1981
~ AUTHOR: Assemblywoman Sally Tanner

SUBJECT: Automobile Warranties
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WHAT THE BILL DOES:

AB 1787 would reguire automobile warrantors to either replace a vehicle
or reimburse a buyer if a defect on a new vehicle is not repaired within
four repair attempts, or if the car is out of service for more than 20
days.

BACKGRQUND :

In December 1979 the Assembly Committee on Labor, Employment and Consumer
Affairs conducted a two-day interim hearing on the subject of automobile
warranties. Testimony recorded at that hearing revealed, among other
things, a high level of consumer frustration with defective new cars and
warranty per formance. A specific problem noted by the Committee was the
practical ineffectiveness of current law in responding to a situation
involving repeated repairs and continuing problems with new cars.
Although current law states that a manufacturer must provide either a
refund or a replacement, if goods aren't repaired after a "reasonable
number of attempts," it is unclear what "reasonable" means. Refunds

and replacements of new cars are rare.

(800) 666-1917

AB 2705 (Tanner) was introduced last year in response to that reported
problem. The bill was passed by the Assembly but was defeated in the
Senate Judiciary Committee by one vote. AB 2705 offered a range of
specific remedies, including a proposed "standard" for defining
"reasonable."

PURPOSE :

To establish a standard for when a "reasonable number of repair attempts"
has been undertaken by a new car warrantor.

%4/ LEGISLATIVE INTENT SERVICE

ANALYSIS

AB 1787 adds language to existing product warranty law to specify when
a "reasonable number of attempts" to repair has occurred with regard
to new motor vehicles. The proposed standard is:

l. Pour attempts by the manufacturer or its agents to repair a
single defect; or

2. Twenty days out of service by reason of repair.
Current law permits the warrantor to reduce the value of the refund

or replacement by an "amount directly attributable to use by the buyer
~ prior to the discovery of the nonconformity."

LIS-3 615



AB 1787
Page Two

Proponents of the legislation maintain that the current law is not
useful to consumers who purchase defective vehicles, because auto
dealers and manufacturers want endless opportunities to correct
defects. Consumer groups argue that the clear standard proposed in
AB 1787 offers a reasonable and meaningful remedy to car buyers, will
reduce litigation, and will encourage improved quality control by
manufacturers and improved repair service by dealers.

Opponents of the measure argue that current law is adequate, that the
measure will increase the number of "frivolous and unmeritorious"
lawsuits, and that the automotive industry has developed its own
dispute resolution mechanisms to deal with complaints.

SUPPORT

Department of Consumer Affairs

Consumers Union

California Consumer Affairs Association

San Francisco Consumer Action

Santa Cruz County District Attorney

Santa Cruz County Consumer Affairs

Los Angeles County Department of Consumer Affairs
Consumers Aid of Shasta, Inc.

Center for Auto Safety

Stanislaus County Department of Consumer Affairs
State Consumer Advisory Council

OPPOSE :

Motor Vehicle Manufacturers Association
Chrysler

General Motors Corporation

California Manufacturers Association
Ford Motor Company

PREPARED BY:

Kathleen Hamilton
April 27, 1981

(800) 666-1917
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AB_ 1787
ASSEMBLY THIRD READING

AB_ 1787 _( Tanner ) As Amended: April 27, 1981

ASSEMBLY ACTIONS:

COMMITTEE_  C. P. & T. M.__ VOTE 5-3 COMMITTEE VOTE
Ayes: Chacon, Elder, Katz, Sher, Ayes:
Tanner
Nays: Konnyu, Wright, Sebastiani Nays:
DIGEST,

This bill requires automobile warrantors to either replace a vehicle or reimburse
the buyer if a defect on a new vehicle is not repa1red within four attempts, or if
the car is out of service for more than 20 days since the delivery of the vehicle
to the buyer. In computing the 20 days, a day would mean a calendar day or any
portion of a calendar day that the service shop is open for business. The 20

days would begin on the day when, after the defect is first reported or known, a
written estimate of the cost of repairing the defect is first prepared.

FISCAL EFFECT

None

COMMENTS

The Assembly Committee on Labor, Employment and Consumer Affairs conducted an
interim hearing in December 1979 on the subject of automobile warranties.
Testimony at the hearing revealed a high level of consumer frustration with
defective new cars and warranty performance. A specific problem was the prac-
tical ineffectiveness of current law in responding to a situation involving
repeated repairs and continuing problems with new cars. Although current law
states that a manufacturer must provide either a refund or a replacement if goods
are not repaired after a "reasonable number of attempts,” it is not clear what
"reasonable" means, and refunds and replacements of new cars are rare.

This bill establishes a standard for when a "reasonable" number of repair
attempts has been undertaken by a new car warrantor. Consumer groups maintain
that current law is not useful because auto dealers and manufacturers want
endless opportunities to correct defects. Proponents of the bill argue that the
clear standard proposed in this bill offers a reasonable and meaningful remedy to
car buyers, will reduce litigation, and will encourage improved quality control
by manufacturers and improved repair service by dealers.

Opponents argue that current law is adequate, that this bill will increase the
number of frivolous and unmeritorious lawsuits, and that the automotive industry
has developed its own dispute resolution mechanism to deal with complaints.

T5/7/81 ASSEMBLY OFFICE OF RESEARCH AB_ 1787

22/fh/AFA-3:47
LIS-4a

(800) 666-1917
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From Inactive File Revised 5/28/81

AB 1787
ASSEMBLY THIRD READING
ne 1787 _(___Tanner '} As Amended: April 27, 1981
ASSEMBLY ACTIONS:
commiTree _ C. P. & T. M. VOTE_ 5-3  COMMITTEE VOTE
Ayces:  Chacon, flder, Katz, Sher, Ayes:
Tapner
Nays: Konnyu, 4right, Sebastiani Nays:
DIGEST

This bill requires automobile warrantors to either replace a vehicle or reimburse
the huyer if a defect an a new vehicle is not repaired within four attempts, or if
tne car is out of service for more than 20 days since the delivery of the vehicle
to the buyer. In conputing the 20 days, a day would mean a calendar day or any
portion of a calendar day that the service shop is open for business. The 20

days would begin on the day when, after the defect is first reported or known, a
written estimate of the cost of repairing the defect is first prepared.

FISCAL EFFECT

None. According to the Legislative Analyst, the Department of Motor Vehicles,
which licenses vehicle dealers, anticipates no additional cost as a result of
tnis bill.

COMMENTS

The Assembly Committee on Labor, Employment and Consumer Affairs conducted an
interim hearing in December 1979 on the subject of automobile warranties.
Testimony at the hearing revealed a high level of consumer frustration with
defective new cars and warranty perforinance. A specific problem was the prac-
tical ineffectiveness of current law in respanding to a situation involving
repeated repairs and continuing problems with new cars. Although current law
states that a manufacturer must provide either a refund or a replacement if goods
are not repaired after a "reasonable number of attempts," it is not clear what
"reasonable"” means, and refunds and replacewents of new cars are rare.

This bill establishes a standard for when a "reasonable" number of repair
altLempts has been undertaken by a new car warrantor. Consumer groups maintain
that current law is not useful because auto Jdealers and manufacturers want
endless oapportunities to correct defects. Proponents of the bill argue that the
clear standard proposed in this bill offers a reasonable and meaningful remedy to
car buyers, will reducce litigation, and will encourage improved quality control
by manufacturers and improved repair service by dealers.

Opponents argue that current law is adequate, that this bill will increase the
nunber of frivolous and unmeritorious lawsuits, and that the automotive industry
has developed its own dispute resolution mechanism to deal with complaints.

6/1/81 ASSEMBLY OFFICE OF RESEARCH AB__ 1787
22/Th/AFA-5:67

LIS-4b

(800) 666-1917
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BILL # _Ab 1787  AUTHOR _Tanner _ CONSULTANT Moseley

POLICY COMMITTZE _CP § TM____ HEARING DATE _4-28-81  BILL _4-22-81_

SPONSOR ) HH:—GGN SUBJEC™ _Automobile Lemors

SIGNIFICANT PROVISIONS:

This bill would amencd the Song-Beverly i2onsumer Warranty Act by adding

a new paracréph to Civil Code Section 1793.2(d) stating that a reasonable
number of attempts shall be presumed to have been undertaken when: (1)
the same ncnconformity (defect) has been subject to repair 4 times by the
manufacturer or its agent, or (2) the vehicle has been out of service

by reason cf repair for a cumulative to:al of more than 20 days from

the time of tale. The twenty days would include any portion of a day
the repair stop is open for business and the time period commences after
the defect i« reported and the shop writes up an estimate of the
necessary repairs.

(800) 666-1917

FISCAL_IMPACT:  Minor.

COMMENTS: 1. Nothing in the bill specifies the critical driving operations
the the vehicle. What if the radio or speakers or other non-critical
driving operation is a problem? 2. The bill references '"nonconforming
goods', meaning a "lemon." This is a very broac term; there is no
objective standard outlined in the bill to determine if the vehicle is
"nonconforming' or conforming. This could be a serious legal problem.
3. The bill holds the manufacturer responsible for replacing the non-
conforming whicle or reimburse its owner for tke purchase price.
However, it is not proper to assume that the Marnufacturer has direct
control over its dealers' service operations frcm whom the customer
bought the car,

Staf{ Recommendation: NO vote.
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AB 1787_1TANNER)

The Auto "lerosn"™ Bill

g California warranty law, the So-3j-Beverly Ccnsurern Va

(Civil Code Sections 1700 =t seq.,) gcveras the rights a~d o>l
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the parties involved in a purchase of warranted
vrimarily for "personal, family, or household purposes"). Currently, that

i

law entitles a buyer to a refund or a replacement by the manufacturer when .-’

AB 1787 (TANNER)

The Auto

"o

/ \
\"" J
E
iemon" Bill /,//////

S--ing California warranty law, the Song-Beverly Consumer Warranty Act
governs the rights and obligations of

TCivil Coce Sections 1790 et seqg.,)

"consumer goods" (purchased

a product is not successfully repaired after a "reasonable" number of

attempts.

.. 1s "reasonable".

AB 1781 would:

The law currently does not provide an objective standard for

xZ2¢ a new provision to the Song-Beverly Act which applies only to
warranted new motor vehicles (excluding motorcycles, motorhomes, and
off-road vehicles) used primarily for personal family or household

ourposes.

Specify that,[;ithin the first year of ownership or 12,000 miles,
whichever comes first, either 4 repair attempts on the same non-

con‘ormlty (defect) or a cumulative total of 30 calendar days out
of serv1ce because of repairs or any defect(s), would be presumed

to be "reasonable"

This presumption could be asserted by the buyer in a legal
action to obtain a refund or replacement vehicle (minus an
arount attributable to the buyer's use).

uld be one which affects the burden of proof and would be

rebutrable by the manufacturer.

The presumption

Once the buyer proves. either

the 4 times or 30 days, the burden of proof would shift to
the manufacturer to rebut the presumption with facts proving
that something more should be adjudged reasonable.

"Nonconformity" is one which substantially impairs the use,
value or safety of the vehicle.

The buyer would be required to directly notify the manufacturer
for repair of the same nonconformity once out of the 4 times.

The 30 day limit could be extended only if repairs can’'t be
performed because of conditions beyond the manufacturer's control.

Require a buyer to first resort to a third party dispute resolution

nrocgrar. before he or she could use the "lemon" presumption in a lawsuit -

.7 & program meeting specified criteria has been established by the
manufacturer of the buyer's vehicle.

The criteria for the dispute resolution program are derived from those
specified by federal consumer warranty law, the Magnuson-Moss Consumer
Warranty Act (15 United States Code, Sections 2301-2310) and its

Federal Trade Commission (F.T.C.)
Regulations Part 703).

regulations

(16 Code of Federal

The bill's minimum criteria for a dispute resolution program

include reguirements for:

l) Notifying a buyer about the existence, location and
method for using the pregram, both at the time of sale

(in the warranty itself)

and later,

-continued-

if a dispute arises.

Arc.-3

(800) 666-1917
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over any decision making - ircluding zdzgus:
program and qualifications fcr the prcy-=m'
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The program to be free to the buyer,
The operation of the program incltvding -:hat:

a) A decision generally be reached within
receip- of a complaint.

b) The decision is not binding on the cons 1
be on the manufacturer if the consuner t
it. (Added to Federal criteria by bill

c) A party to the dispute be given thz n>p 1

contradictory evidence offered by tle > k

d) The mar.ufacturer complete any work . r
(Added to Federal criteria by 2ill).

e) The time limits on a buyer's right tao s e

during the period he or she is involved i
(Added to Federal criteria by t-

prograr.
For the keeping of specified records of the 2
For an annual, independent audit of the procr

implementation - which would be sent to the
Motor Vehicles.

v

For the availability of statistical summarics
program upon request.
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AB 1787
MAJOR Ci{ANGES MADE BY AMENDMENTS ACCEPTED
IN
SENATE JUDICIARY COMMITTEE

Defirie "nonconformity" as one which substantially impairs
the use, value or safety of a vehicle.

Require the buayer to notify the manufacturer directly at
least once onuz of the 4 times for repair of the same
nonconformity., Requires the manufacturer to notify the
buyer of the refund/replacement provisions and thre direct
notice to manufacturer requirement.

Permit extension of the 30 day limit, but only fcr conditicns

beyord the manufacturer's control.

Clarify that <=he bill only applys to vehicles used primarily

for personal, Family or househonld purposes (i.e., non-
commercial wuse] .

Delete some inconsistencies between the bill's criteria
for cispute programs and those in the federal law.

Y A S s 4 o e e e v s e e "o e ot mmere e e e e
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CALIFORNIA LECISLATURE

ASSEMBLY REPUBLICAN CAUCUS

HON. CAROL HALLETT, MINORITY FLOOR LEADER
HON. BOB NAYLOR, CAUCUS CHAIRMAN

HON. ROSS JOHNSON, CAUCUS VICE CHAIRMAN
HON. PHILLIP D. WYMAN, MINORITY WHIP

HON. GILBERT R. MARGUTH, JR., DEPUTY WHIP
HON. DON SEBASTIANI, CAUCUS SECRETARY

MEMO TO: Brien Benson

FROM: BEill Moseley
DATE: May 7, 1981
SUBJECT : AB 1787, Sally Tanner's Lemon Bill g
g
[(o]
[(e]
We have now identified potential costs of $100,000 in S
relation to AB 1787. In my opinion, the leadership should malke 2
a strong effort to have the bill referred to Ways and Means.
w
e This would be a GGS coup for us. g
4
e I think it is a bad bill, which will actually harm o
consumers more than it will help them. 5
|
@ The auto dealers and manufacturers know we have been E
working on their side. w
=
e I have told representatives of this lobby that i this %
bill is killed we would like to get together and perhips
introduce a more meaningful bill. %
-
|
ll::
fithy 445 03R% & L1EH Mh St Room 67 ¢ Sactamentn, (LA Q0NI1Y ’:‘RC —_b
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Legislative Analyst
May 6, 1981

ANALYSIS OF ASSEMBLY BILL NO. 1787 (Tanner)
As Amended 1n Assembly April 27, 1981

“HLECapy

Cost: Potential, undeterminable, annual vehicle
warranty enforcement costs to the Motor
Vehicle Account, State Transportation
Fund.

Fiscal Effect:

Revenue: None.
Analysis:

This b111 clarifies the law pertaining to new
vehicle warranties by specifying the circumstances under
which a manufacturer or dealer must replace a defective
vehicle or otherwise compensate the buyer.

Existing law requires the vehicle manufacturer
either to replace the vehicle or refund, on an adjusted
bas{s, i1ts purchase price after a "reasonable" number of
attempts to repair the vehicle have failed. This bill
defines what shall constitute a reasonable number of
such attempts.

The -Bepertment-of_Motor Vehicles, which 1licenses
vehiclg”dealers, estimates @a~patential annual cost of
approxigately $48,000 to hand]e’ an inCrease in consumer
complaints ding warranties. In
addition, the department could incur costs associated

with actions against dealers if this bill results in the
department's being able to make more precise determinations
of failure to comply with warranty law. This potential
cost is undeterminable.

82
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By ED MEMDEL
SACRAMENTO UNION CAPITOL BUREAU

“*The first thing that went wrong
was the steering wheel fell in my
lap." said Bill Counter of Napa.

He had just bought a new 1979
Cadillac. When passengers put their
feet under the seat of his auto. he
satid, they gol grease on them.

He said the (irst engine went at
2.400 miles, the second at 14.700
miles, and there was more trouble
after that.

=1 have been at a loss with no
recourse,”” Counter told an Assem-
bly committee Tuesday as it heard
the so-called “‘lemon law."

AB1787 by Assemblywoman Sally
Tanner, D-El Monte, would require
that an auto buyer be given another

auto or his money back if a defect is-

not repaired within four attempts or
the auto is out of service for more
than 20 days. .

Tanner said the bill is needed
because existing law requiring
replacement or reimbursement does
not define the *'reasonable number™’
of repair attempts that must be
made first.

Industry representatives said they
oppose the hill because it would
create lawsuits rather than solve the

problem,

They said the bill does not deal
with the key question of who decides
whether the delect is [ixed.

Officials [rom General Motors,
Ford. Chrysler and Volkswagen of
America all said they have recently
set up mediation and arbitration
programs to resolve new-car dis-
putes. '

Tanner’s bill won approval in the
Consumer Protection and Toxic
Materials Committee and was sent

- to the Ways and Means Committee

on a 53 vole,

Lou and Kitty Arges of West
Sacramento said they bought a 1979
Lincoln. A malfunction made the car
prone to suddenly stop running. said
Mrs. Arges, and it was towed to the
shop 40 or 50 times.

**We bought the car in the Oak-

_land area,” her husband said. "*We
- could never drive it there. We were
- alraid to take it out of town."

The couple said they tried the

-Better Business Bureau, the district

attorney and the state Department
of Motor Vehicles before f{iling a
lawsuit as a last resort.

Bill Boultas' of Ford said the
Argeses are being charged 34 o day
for storage because the caf has not
been picked up.

Loabg

P e f’, - e
B S o T LA ‘*\_.4',

Sally Tanner
Setting guideline

*[t's -our opinion now that the
Arges car has been repaired satis-
factorily,"” said Boultas.

Al Davis said Chrysler began a
Consumer Satisfaction Board in
Long Island in 1979 and set up the
final unit in the nationwide network
in Houston this month.

He said the five-member- boards
have a public member, a consumer
advocate, a Chrysler representative,
a mechanic and a car dealer.

G. Lee Ridgeway said General
Motors has been testing a Belter
Business Bureau mediation program
in the Bay area since 1979

(800) 666-1917
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FILE copy AB 87

]

bill that offers relief to Californians who

\thought they were buying a new car but
got a lemon is one step closer to becoming
‘law. AB 1787, better known as the “lemon” bill,
has won approval from the Senate Judiciary
Committee and has been sent to the Senate
floor for a vote. It merits passage.

Under existing California warranty law, a
new-car buyer is entitled to a refund or re-
placement by the manufacturer after a “rea-
sonable” number of attempts have been made
to Tepair the defect. The problem with this
la% was deciding what constitutes “reason-
able.” Would two repair attempts be suffi-
cisat? Ten? There was no clear definition and,
consequently, consumers complained about
the law’s ineffectiveness.

'AB 1787, by Assemblywoman Sally Tanner,
D-El Monte, changes all that. The measure
defines “reasonable” as four repair attempts
on-the same problem or a total of 30 days out
of service because of any defect within the
first year or 12,060 miles, whichever comes
first. The consumer must notify the manufac-
turer of the problem at least once during the
course of those repair efforts.

- If a new, warranted car meets these specif-
ics, the car is presumed a lemon and the con-
sumer entitled to a refund or replacement.
Under certain circumstances, however, the
owner of a defective car must go through an
arbitration panel funded but not influenced by
the automaker. The decision of the panel is
not binding on the buyer. If the owner isn’t
satisfied with a ruling, he or she can sue uslng
the “lemon” presumption,

TNe benefit of an arbitration panel i%that it

Auto ‘Lemon’ Aid

must make a decision within 40 days, which is
far less time than it would take to go through
the judicial system. Obviously, the best solu-
tion is for the auto industry to work out the
defects before a car is sold, but as long as
there are lemons on the road, there is a need
for lemon aid.

Arc -
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CAF DEALERS’ VIE !
‘Lemon Low'
Seen Salas Al Ve

By SUIANNE CHIONEY
Stofl Writer, The Son Di-go | vitn

Sorce local car dealers siid yetterday the ‘brno av”
passe¢ by the Legislatare this "verk mi he p rsto 2
sagging car sales and :onumer coafiderei b 3u)
industry.

"It may cost some deale s mo ¢ moneyr bu of g
it. the public has a fear of auto de. lers asit is,” sud J2rm v
Burdett, genecral sales manager for San Dicge " lv .

“Now if consumers feel they are prolecter, th i s ot o [
be goad for business.” i
“I'm fairly sympath2tic,’ said a spokesma: ‘o Beb b
Lewis Volkswagens. “I was a covsurner before 1 ¢ 28 :n il
the autc husiness, and I knosr how Tustratic g:t an et .
deal w:th a problem car A

“It's a fair deal for thi: co wumers 1nd for the desiers
said Jack Olson, general mznager of Harlo’f B*1W- ‘her
rolet in Zncinitas. “Dealers need as rucl protectin a:
consurners. There needs to be g idclines 1s *) wiat
lemon is, and this law w:ll h2lp prov.de tha:. 4

The measure, AB 1787, by sutemblrnzomzn 3all Lol
Tanner, D-El Monte, was :pproved by tie Legushtar: g
Thursday, and is awaiting Gov. B-own's sigretie 11 o
signed into law, it would take effect Jan. 1. *983 n

Under the law, autornakers we ild be'requlred lo re- s
place new cars or trucks designat ¥ as lerrons or eirr- ﬂ
burse the buyers. i D

A “lemon” would be i1 ncw ve!icle that cortniss to P
malfuncton after four repair attempts have be-21 nade
or be out of service for mo-e thai W) days Bt 1rovi
sions apply only in the first vear o: 12,000 1r.les

If repair efforts fail (o salisfy the custcrer, the nex:
step would be an arbitra.ion woee: saffered syt 12 anu

facturer.
The auto industry init.ally cbjec ed Lo the bili hecause i
it failed to specify what was >onsid :r2d a miijor 3 n.inor o

defect in making the car a lemon. Ite bill was .'noadec
to provide that the problem had to be a “nor-conforz::ty, i
one which “impairs the use, value cr safety of “te ' ehi- '
cle.” said Jay De Furia, an aide to "anner. i

A broken radio or cigaretie lighte: .would n¢ . quilify
the car as a lemon, accorcing to the bil}, but & car svvindow

that did not roll up “coull bt cors:dered an impairrient
of the value of the car,” e Furia sic. B o
“There are no lemons; :here are bad mecrani «," said 5 .“‘
Olson. “The law will give the dealer aad the rnar 1faztur- o l:l
er a chance to repair the car withcut havirg to f.ve the ns
customer a new car. Anythinz can e repaired ¢aa lew e ¥
car.” s
Some car dealers, like Larry Salus of Drew Ford, be- 4
lieve the law will only “zdd to the ost of buyving 3 car,” e

and is “unnecessary.”
“There's never been a time when Jealers ¢i-in’l srart to

see customiers happy.” he said.
Rosemary Shahan-Dun.ap, who helped orpunize M tor
Voters in San Diego after her own problems wiz1 a »ar

dealership, and testified or behalf of the lemor: law sev er-
al times, s:id the bill Is “fair &nd re.gcnable.”
The next step, she saic, wiil be vducatin consimers
and attorneys about the b'il, and working for the passage
of a similar law for used cers, al hough she was jess
optimistic about its chances of success o
The House of Representativis last month overtirne1a i
Federal Trade Commissior rule that would hiave requ: od \
auto dealers to disclose krnown defec's in therr used ca-s. g . = | e
De Furia sald a state bil] :hat would have proviced o ¥,
protection o the wsed car buyer “won: down In I artes” .
two years age. ¢ added that Tanndr is. not sure whotler
\he wul purasus the lsawe wllh another b
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i A bl that would increased rights
to owners of new-car *“'lemons’ was

’rdela)ed in a Senale committee Tues-
-day when it became obvious that the
Lcommnlee wouldn’t support the
measure

+ Assemblywoman Sally Tanner, D-
E! Monte, reluctantly agreed to try
‘sgain to negoliale with the automo-

-

He Industry oo the bill, AB1787. A -
pimllar propcsal died last year in.

the same committee under opposl-
i
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on’ car b:ll stalled

tion from the automobile industry.
The latest blll would establish a
presumption that any new car out of
service for more than 20 days after
delivery to the buyer is a lemon and
should be replaced or the buyer

" relmbursed. That presumption could

be rebutted In court.

" Tanner was at first reluctant to
delay a vote on the bil), protesting
that she unsuccessfully attempled
last year to negotiate a compromise
with the aulo Industry.
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‘Lemon
approved
in Assembly

SACRAMENTO UNION CAPITOL BUREAY

The so-called *‘lemon law,”
which would give automobile
buyers a replacement or refund
1 when repeated attempts to
repair a defective new car fail,
was approved 45-22 by the
Assemnbly on Monday and sent
to the Senate.

AB1787 by Assemblywoman
Sally Tanner, D-FI Monte,
would require that an auto
buyer be given another auto or
his money back if a defect is
not repaired within four
attempts or the auto is out of
service for more than 20 days.

Tanner said the bill is needed

replacement or reimbucsement
doces not define the *‘reasonable
number’’ of repair atternpts
that must be made first.

Advocates of the hill say it
will encourage improved quali-
ty control by manufacturers
and improved repair service by
dealers

Industry representatives have
arpued that the bill will create
lawsuits  beeause 1t does not
deal with the key question of
who decides whether the defect
is hixed

AL heartng in April, officials
from Genera) Motors, Ford,
Chrysler and Volkswagen of
America said  mediation and
arbitration programs to resolve
new-car (||?~i|)l1l"5 were Inovar-
Ious stages of development

because existing law requiring

a " o 5

61 pct. turnout
in state voting

SACRAMEINTO UNION CAPITOL BUREAV

About 6! percent of the eligible
state workers cast mail ballots in
the recently completed state govern-
ment collective bargaining elections,
according to an official with the
Public Employment Relations
Board.

Junet Caraway, PERB’s Sacra-
mento region director, said Monday
that about 72,250 out of a possible
118.112 persons turned in ballots
over the 30-day electton period,
whichran from May 1! to June I1.

Results from the balloting in 20
separate units to determine bargain-
ing agents for state workers will not
be known for at least two weeks,
Caraway said.

Ballot tabulations are scheduled
between June 29 and July 1, said
Caraway, who noted the interim
period will permit those who may
not have received clection materials
to request and submit duplicate
ballnts. This interim period also
allows for ficlding ballot challenges
from unfons and other questions.

Caraway called the 61 percent "'a
pretty larpe turnout,”” considering
the matl election format and the fact

that several units, containing about
66,000 eligible voters, were uncon-
tested.

ktection Interest was varied, with
a low turnout of 46 percent in the
relatively small (1,9%0) medical and
social services support unit, to the
88 percent of eligible voters who
cast ballots for either Calfornia
State Employees Association or

Department of Forestry Employees

Association in the fire fighter unit.

There also was a strong 85 percent
turnout In the 4,800-member profes-
sional enginecer unit, which saw a
three-way contest between CSEA,
Professional FEngineers in California
Government and the League of
Engineers and Allied Techmcal
Employees. .

Another good showing occurred in
the attorney and hearing officer
unit, where 77 percent of the eligible
workers sclected hetween the Asso-
clation of California State Attorneys
and the Judicial and Legal Coalition,
a grouping of CSEA, State Trial
Attorneys Assoclation and the
Administrative Law Judgers Council.

Although the California Associa-
tion of Highway Patrolmen was
uncontested in the highway patrol
unit, 67 pereent voted.

Senate approves residential-picket bill

SACRAMINTO UNION CAPITOL BUREAY

A bull to restrict restdential picket-
Ing by farm labor unions, SR6Y by

plcketing by two persons during
certain times

Growers have complained that

Sen. Jim Nielsen, 1WWoodland, was home pieketing is inttmidating and

approved 212 hy the Senate Mon-
day
The bill would allow restdentrai

puts stress on famihes. The United
Farm Waorkers, ARL.CLO, savs It {8
a constitutional right
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Bill for owners of ‘lemons’ dies

SACRAMENTO (AP) -- The
“lemon™ bill, an attempt to provide
a refund or replacement for a new
car that didn't work and couldn’t
be fixed, died quietly in a Senate
committee Wednesday for the sec-
ond straight year.

Assemblywoman Sally Tanner,
D-F)1 Monte, didn't even take her
bill to a vote in the Senate Judicia-
ry Committee after it approved an
automobile-industry-sponsored
amendment that she wouldn't ac-

pL.

Although Tanner said she was
dropping the bill, the committee
chairman, Sen. Omer Rains, D-
Ventura, said she could bring it up
ag4in next year.

The bill. AB 1787. sponsored by
consumer groups and the Brown
administration’s Consumer Affairs
Department. would have strength-
ened the hand of a buyer of a new
car that spent most of its ime in
the repair shop.

To win a refund or replacement
under current law, the customer
must have made a “reasonable”
number of attempts to reparr the
defect hefore going to court

“Reasonable” is not defined by
law, and sponsors of the bill say
the word gives manufacturers and
dealers too much leeway.

As passed by the Assembly, the
bill would have said that if the
buver had made four or more at-
tempts in the first year to repair
the same defect, or if the car had
been out of service for more than
20 days, the buyer would be judged
to have made a “reasonable” num-
ber of attempts unless the dealer
proved otherwise.

Tanner accepted industry
amendments increasing the num-
ber of attempts to five.

But she opposed an amendment,
sponsored by the Automobile Im-
porters of America, that would tie
her bill to arbitration programs
sponsored by domestic automak-
ers.

The three major U.S. manufac-
turers recently have established
panels, which include consumer
representatives, to hear consumer
complaints. The panels have the
power to order refunds.

The companics say the pro-

grams are working well, but con-

sumer groups say they have re- |

ceived complaints of delays, diffi-
cult access and overall
dissatisfaction.

The amendment would have re-
quired a customer to go to an arbi-
tration panel, if there was one in
the area, and get a decision before
being able to take advantage of the
new standards in the bill. A cus-
tomer who didn’t go to a panel
would have had to operate under
the current standard of a “reason-
able” number of attempts.

The amendment was submitted
to the nine-member committee,

and three senatlors voted for it |

Republicans Robert Beverly of
Manhattan Beach and Ed Davis of

Chatsworth, and Democrat Robert |

Presley of Riverside.

With the other members absent
or abstaining. Rains declared the
amendment adopted, and Tanner
withdrew her bill.

She said afterward that she op-

posed requinng custormers to take
their casces to the company-spon-
sored pancls.,

(800) 666-1917
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Committee approves

UNITIO PRESS INTERNATIONAL

Legislation requiring auto manu-
facturers to replace new cars that
require excessive repairs during
thelr first year of ownership won
unanimous approval Tuesday from
the Senate Judiclary Committee,

The so-called *lemon bill,” simi-
| lar to one defeated In 1980 by the

same panel, was sent.to the floor on
a vote of 8-0 after its author, Assem-
blywoman Sally Tanner, D-E!
Monte, amended it to neutralize

strong opposition from the auto
industry.

The measure, AB1787, ‘'would pro-
vide additional legal protection for
buyers of warranted new cars with
defects that repeatedly defy success-
ful repair,’”” Tanner sald.

It would require manufacturers to
replace or refund the cost of cars
that require four or more repairs for
the same defect or that have been
out of service a total of 30 days
during their first year or first 12,000
miles.

‘lemon’ auto bill

Auto manufacturers were molll- facturers at least one of the four
fled by revisions in the blll that times that a car {s repeatedly
require consumers to notify manu- pepaired.




SENATE COMMITTEE ON JUDICIARY 1981-82 Regular Session

AB 1787 (Tanner) A
As amended May 24 B
Civil Code 1
RT
7
MOTOR VEHICLE WARRANTIES §
( -REPLACTEMENT OR REFUND-
HISTORY
Source: Author
Prior Legislation: AB 2705 (1980) - held in
this committee
Support: Los Angeles City Attorney; KPIX; KABC;
Long Beach Independent Press-Telegram;
Santa Barbara News Press; State Consumer =
Advisory Council; Department of Consumer <
Affairs; California Consumer Affairs Q
Association; Cal-Pirg San Diego; National €
Council of Senior Citizens; Motor Voters, 8
San Diego; AFL-CIO, State Federation; <

State Building and Construction Trades
Council of California; United Steelworkersw
of America; Baldwin Park Chamber of
Commerce; Santa Cruz County District
Attorney; Consumer Union, San Francisco;
San Francisco Consumer Action; County of
Los Angeles, Department of Consumer
Affairs; California Federation of Women's
Clubs, Orange District; Consumer Aid of
Shasta County; Colusa County Board of
Supervisors; Stanislaus County, Office of
Consumer Affairs; Los Angeles Private
Investigation & Patrol Service; Californi
Teamsters Public Affairs Council; Center -
for Auto Safety; Chico Consumer Protectiopn
Agency; Lemon-Aid, San Diego; Consumer ™
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Federation of California; Legal Aid a;:

Society of San Mateo County; Consumer oy

Coalition ' .
(More)
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AB 1787 (Tanner)
Page 2
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Opposition: Ford; Chrysler; General Motors;
California Auto Dealers Ass'n;
California Manufacturers Ass'n; Motor
Vehicles Manufacturers Ass'n; American
Honda Motor Co.; Calif. Conference of
Machinists

~N oo g+

Assembly floor vote: Ayes 48 - Noes 22.
KEY ISSUE

SHOULD THERE BE A PRESUMPTION THAT A NEW MOTOR VEHICLE
WHICH, WITHIN ITS FIRST YEAR, HAS BEEN REPAIRED UNDER
AN EXPRESS WARRANTY FOUR OR MORE TIMES FOR THE SAME
DEFECT OR WHICH HAS BEEN OUT OF SERVICE FOR WARRANTY
REPAIR MORE THAN 30 CALENDAR DAYS SHOULD BE REPLACED
OR THE PURCHASER REIMBURSED BY THE MANUFACTURER?

(800) 666-1917

PURPOSE

The Song-Beverly Consumer Warranty Act provides a
mechanism whereby a consumer can enforce the terms of
an express (written) warranty issued by a
manufacturer. The Act provides that a manufacturer
who is unable to service or repair goods to conform to
his express warranty after a ''reasonable" number of
attempts must either replace the goods or reimburse
the buyer, as specified.

This bill would create a rebuttable presumption that a
reasonable number of attempts have been undertaken if,
within one year or 12,000 miles, the same defect had
been subject to repair four or more times by the
manufacturer, or if the vehicle had been out of
service for warranty repair for more than 30 calendar ;&9
days since its delivery to the buyer. st

'I' LEGISLATIVE INTENT SERVICE
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AB 1787 (Tanner)

0 =

Page 3
The presumption could not, however, be asserted where 1
a qualified (as defined) third party dispute 7
resolution process existed until the buyer attempted 8
‘ to resolve his dispute through that process. 7
' The purpose of the bill is to provide an effective
remedy for the automobile buyer who purchases a
"lemon."
COMMENT
1. Limited by the Song-Beverly Act
This bill would amend the Song-Beverly Consumer
Warranty Act, and would apply only to those ~
transactions covered by the Act. o
&
(a) Not applicable to commercial vehicles 8
=)
The Song-Beverly Act applies only to o
"consumer goods," defined as products '"used
or bought for use primarily for personal m
family, or household purposes . g
%
Thus, vehicles used for commercial purposes
are not subject to the Act, and would not [
be subject to this bill. &
|_
(b) Only applicable to_terms of express E
warranty >
ol =
<
The purpose of the Song-Beverly Act is to g
provide a consumer with a means of O
enforcing the terms of the manufacturer's Y
own warranty. Nothing which is not covered
by that warranty is subject to the :}3
provisions of the Act. A
l..:
[ §

(More)




AB 1787 (Tanner) A
Page 4 B

Thus, this bill would apply only to those 1

vehicles or parts of vehicles covered by 7

the manufacturer's warranty. If the 8
, vehicle was sold "as is," or the vehicle 7
{ was warranted but the defect arose in a

part of the wvehicle not covered by the

warranty, the bill would not apply.

2. Excluded vehicles
The bill's provisions would not cover motorcycles,
motor homes or off-road vehicles, even though they
were ''consumer goods'" as defined by the
Song-Beverly Act and were subject to the other
provisions of the Act.

3. Nature of remedy

(a) Rebuttable presumption of reasonable

number

(800) 666-1917

The Song-Beverly Act imposes the duty of
replacement or reimbursement on the
warrantor who fails to repair the defect in
the goods as promised by his warranty after
a '"reasonable number of attempts."

RVICE

This bill would create a rebuttable
presumption affecting the burden of proof
that a reasonable number of attempts for a
new motor vehicle would be four or 30
calendar days -- within one year after
delivery or 12,000 miles, whichever came
first. The presumption could be overcome
by a showing on the part of the warrantor
that four attempts or 30 days were not
reasonable in that particular case.

LEGISLATIVE INTENT SE

r

(More)
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AB 1787 (Tanner) A

Page 5 B
(b) Replacement or reimbursement 1
7
Under the Song-Beverly Act if the warrantor8
fails to repair the goods after a 7
, reasonable number of attempts, he shall
( either replace the goods or reimburse the

buyer in an amount "equal to the purchase
price paid by the buyer, less that amount
directly attributable to use by the buyer"
prior to the discovery of the defect.

(c) Enforcement by litigation
The Song-Beverly Act is not enforced by any
government agency. If a warrantor fails to

meet the terms of the Act, the consumer's
only remedy is to go to court.

4. Need for bill

(800) 666-1917

Proponents state that current law does not protect®
consumers who purchase defective vehicles, because
dealers and manufacturers never admit, perhaps
because of the cost of the vehicle, that they haveQ
made a ''reasonable number" of attempts to repair g
it and are now willing to replace it or reimburse
the consumer. b
i
Proponents say that the clear standard proposed int
this bill would offer a more effective remedy to
the consumer, and would encourage improved quallty>
control by manufacturers and improved repair

E

El

T

service by dealers. 7

O

5. Resorting to dispute resolution process u
The presumption created by this bill could not be:>
asserted where a qualified (as defined) third |,n:
party dispute resolution process was available :

until after the buyer '"resorted" to that process.

(More)
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AB 1787 (Tanner)
Page 6
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(a) Federal requirement of resorting
to process

~J 00 ] =

- the Magnuson-Moss Act - requires a
consumer, before he can sue under that Act,
to resort to a qualified dispute resolution
process if one is available.

( Federal law regulating consumer warranties

AB 1787 would impose a similar requirement
on a person wishing to take advantage of
presumption in the bill, and would
incorporate by reference the federal
definitions of a qualified dispute
resolution process and of what constitutes
"resorting."

(b) Definition of qualified dispute resolution
process -

(800) 666-1917

The bill incorporates by reference eight
columns of federal regulations describing
the procedures of a qualified dispute
resolution process, including such matters
as the composition of the decision-making
panel (no more than one-third connected
with the warrantor), the duties of the
process to collect information from the
disputing parties, the rights of the
parties to make an oral presentation, etc.

In addition the bill would require that the
process be governed by a board at least
one-half of whose member would be
consumers, that the decision of the process
be binding on the warrantor, and that the <N

LEGISLATIVE INTENT SERVICE

warrantor be required to fulfill the terms ‘ﬁ;
of the decision within 30 days. :.l:

I

(More)
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AB 1787 (Tanner)

Page 7

(c)

(d)

o >

SHOULD THE BILL ADOPT ALL OF THE
COMPLEXITIES OF THE FEDERAL REGULATIONS IN
ITS DEFINITION OF A QUALIFIED PROCESS?

~J 00 ~] =

Definition of "resort"

The federal regulations provide that the
process must act to resolve the dispute
within 40 days after the time the buyer has
notified it of the dispute. That period
may be extended only if the buyer failed to
provide adequate information about the
complaint, or if the buyer had made no
attempt to seek redress directly from the
warrantor.

The requirement that the buyer resort to
the process is satisfied 40 days after the
dispute has been submitted (unless the time
has been legally extended) or when the
process has made a decision, whichever
occurs first.

(800) 666-1917

The bill incorporates this definition by
reference.

The bill would excuse the buyer from
resorting to a dispute resolution process
before asserting the presumption if no
qualified process was available or if the
buyer failed to receive timely notification
of the availability of the process.

EGISLATIVE INTENT SERVICE
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In addition the buyer could assert the
presumption if he were dissatisfied with s
the decision of the dispute resolution *

o o
Ly i

(More)
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AB 1787 (Tanner) A
Page 8 B
process or if the warrantor failed to 1
fulfill promptly the terms of that 7
decision. 8
7
( 6. Manufacturers' dispute resolution processes

Ford, Chrysler, General Motors all oppose the bill
and state that consumer problems are being handled
by their own appeal procedures.

(a) Ford

Ford has an appeal board composed of two
dealers and three consumer

representatives. A consumer with a service
problem must first go to the dealer, and
then contact the Ford Motor Company. If
the problem is not resolved, he makes his
case in writing to the appeals board. A
decision of the board is binding on the
dealer and on Ford, but not on the
consumer .

(800) 666-1917

(b) Chrysler

Chrysler has arbitration boards covering
all 50 states. The boards are composed of
a mechanic, a consumer advocate, a member
of the general public, a dealer, and a
Chrysler employee, but only the first three
vote on decisions. The decisions are
binding on Chrysler and the dealer, but not
on the consumer.

(c) General Motors

/ LEGISLATIVE INTENT SERVICE

General Motors has had a third-party Qb\
arbitration and mediation program through ‘:::
the Better Business K Bureau in the Bay Area b~

(More)
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AB 1787 (Tanner)
Page 9

since 1979. It has heard 383 complaints,
and GM has bought 6 cars. The same
procedure is being established in Los
Angeles, Sacramento, and Fresno.

The Chrysler program may meet all of the

standards for a dispute resolution process set out
in this bill, but the programs of Ford and GM
would apparently not.

7. Same non-conformity

The bill would define '"reasonable number'" as four
attempts to repair the '"'same non-conformity'" or
defect.

Ford Motor Company proposed last year that the
term '"'same non-conformity'" be defined as a
non-conformity caused by the failure of the same
part. Ford argued that a vehicle may experience ag
similar condition (such as an inability to start)
at different times during the warranty period due
to totally different causes. However, an
inability to start because of a defective starter
and a similar failure from a defective battery
would not be considered to be the same
non-conformity under either Ford's warranty or the
Song-Beverly Act.

0) 666-1917

Proponents state that a more accurate example
would be a defective transmission which could
result from the failure of one of a number of
transmission parts. They say that four attempts
to produce a working transmission should be the
limit of reasonableness, regardless of how many
transmission parts were defective.

LEGISLATIVE INTENT SERVICE
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8. Technical amendment

On page
insert:

A

B

1

7

, line , strike out "required" and 8
defined 7
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SENATE COMMITTEE ON JUDICIARY 1981-82 Regular Session

AB 1787 (Tanner) A

As amended July 7 B
Civil Code ‘

RT } 1

' 7

MOTOR VEHICLE WARRANTIES ;

-REPLACEMENT ~ OR REFUND -

HISTORY =

&

8

Source: Author 5

o
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Prior Legislation: AB 2705 (1980) - held in this
Committee

Support: Los Angeles City Attorney; KPIX; KABC; Long
Beach Independent Press-Telegram; Santa
Barbara News Press; State Consumer
Advisory Council; Department of Consumer
Affairs; California Consumer Affairs
Association; Cal-Pirg San Diego; National
Council of Senior Citizens; Motor Voters,
San Diego; AFL-CIO, State Federation;
State Building and Construction Trades
Council of California; United Steelworkers
of America; Baldwin Park Chamber of
Commerce; Santa Cruz County District
Attorney; Consumer Union, San Francisco;
San Francisco Consumer Action; County of \
Los Angeles, Department of Consumer ,.
Affairs; California Federation of Women's %
Clubs, Orange District; Consumer Aid of
Shasta County; Colusa County Board of
Supervisors; Stanislaus County, Office
of Consumer Affairs; Los Angeles Private
Investigation § Patrol Service; Calif-
ornia Teamsters Public Affairs Council;
Center for Auto Safety; Chico Consumer
Protection Agency; Lemon-Aid, San Diego;
Consumer Federation of California; Legal
Aid, San Diego; Consumer Federation of
California; Legal Aid Society of San
Mateo County; Consumer Coalition

':l LEGISLATIVE INTENT SERVICE
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AB 1787 (Tanner) _ ' A
Page Two B

1

.. 7
Opposition: Ford; Chrysler; General Motors: Caljifornia 8
Auto Dealers Ass'n.; California Manu- 7

facturers Ass'n.; Motor Vehicles
Manufacturers Ass'n.; America Honda Motor
Co.; Calif. Conference of Machinists

Assembly floor vote: Ayes 48 - Noes 22.

KEY ISSUE

(800) 666-1917

SHOULD THERE BE A PRESUMPTION THAT A NEW MOTOR VEHICLE
WHICH HAS BEEN REPAIRED UNDER AN EXPRESS WARRANTY

FOUR OR MORE TIMES FOR THE SAME DEFECT OR WHICH HAS
BEEN OUT OF SERVICE FOR WARRANTY REPAIR MORE THAN

20 SHOP DAYS SHOULD BE REPLACED OR THE PURCHASER
REIMBURSED BY THE MANUFACTURER?

PURPOSE

The Song-Beverly Consumer Warranty Act provides a
mechanism whereby a consumer can enforce the terms
of an express (written) warranty issued by a manu-

,I LEGISLATIVE INTENT SERVICE

facturer. The Act provides that a manufacturer who =%
is unable to service or repair goods to conform to J;-
his express warranty after a reasonable number of -::
attempts must either replace the goods or reimburse G

the buyer, as specified.

This bill would create a rebuttable presumption that
a reasonable number of attempts have been undertaken
if the same defect had been subject to repair four
or more times by the manufacturer, or if the vehicle
had been out of service for repair for more than 20
shop days since its delivery to the buyer.

The purpose of the bill is to provide an effective
remedy for the automobile buyer who purchases a
"lemon."

(More)
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AB 1787 (Tanner)
Page Three

w >

COMMENT

~J 00~ =

Limited by the Song-Beverly Act

This bill would amend the Song-Beverly Consumer
Warranty Act, and would apply only to those
transactions covered by the Act.

(a)

(b)

‘This bill would apply to any "new motor vehicle

Only applicable to_consumer goods

(800) 666-1917

The Song-Beverly Act applies only to ''consumer
goods," defined as a product '"used or bought
for use primarily for personal, family, or
household purposes...."

'ERVICE

- defined in Veh. C. Sec. 415 as any vehicle

which is self-propelled - but only if used or
bought for use primarily for personal, family,
or household purposes. Thus, vehicles used ford
commercial purposes would not be subject to this
bill.

INTENT S

LEGISLA

Only applicable to terms of express warranty

7

The purpose of the Song-Beverly Act is to N
provide a consumer with a means of enforcing ﬁ;-
the terms of the manufacturer's own warranty. .57
Nothing which is not covered by that warranty .

is subject to the provisions of the Act.

Thus, this bill would apply only to those
vehicles or parts of vehicles covered by

the manufacturer's warranty. If the vehicle
was sold "as is," this bill would not apply
to that vehicle. If the vehicle was
warrantied, but the defect arose in a part
of the vehicle not covered by the warranty,
the bill would not apply.

(More)
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Page Four

2.

AB 1787 (Tanner) A
B
1
7
Nature of remedy 8
! _ 2
(a) Rebuttable presumption of reasonable number
The Song-Beverly Act imposes the duty of
replacement or reimbursement on the warrantor
who fails to repair the defect in the goods 5
as promised by his warranty after a ''reason- >
able number of attempts." ©
This bill would create a rebuttable presumption§

that a reasonable number of attempts for a

new motor vehicle would be four or twenty shop
days. The presumption could be overcome by

a showing on the part of the warrantor that
four attempts or twenty days were not reason-
able in that particular case.

(b) Replacement or reimbursement
Under the Song-Beverly Act if the warrantor
fails to repair the goods after a reasonable
number of attempts, he shall either replace
the goods or reimburse the buyer in an amount
"equal to the purchase price paid by the
buyer, less that amount directly attributable
to use by the buyer" prior to the discovery

'I LEGISLATIVE INTENT SERVICE

of the defect. gbz
l::.
(c) Enforcement by litigation o

The Song-Beverly Act is not enforced by any
governmental agency. If a warrantor fails
to meet the terms of the Act, the consumer's
only remedy is to go to court.

Need for bill

Proponents state that current law does not protect
consumers who purchase defective vehicles, because
dealers and manufacturers never admit, perhaps

because of the cost of the vehicle, that they have

(More)
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AB 1787 (Tanner)
Page Five

made a '"'reasonable number'" of attempts to repair
it and are now willing to replace it or reimburse
the consumer.

Proponents say that the clear standard proposed
in this bill would offer a more effective remedy
to the consumer, and would encourage improved
quality control by manufacturers and improved
repair service by dealers.

Same non-conformity

The bill would define '"'reasonable number" as four
attempts to repair the '"'same non-conformity'" or
defect.

Ford Motor Company proposes that the term '"same
non-conformity" be defined as a non-conformity
caused by the failure of the same part. Ford
argues that a vehicle may experience a similar
condition (such as an inability to start) at
different times during the warranty period due
to totally different causes. In Ford's example,
however, an inability to start because of a
defective starter and a similar failure from a
defective battery could not be considered the
same non-conformity.

Proponents state that a more accurate example
would be a defective transmission which could
result from the failure of one of a number of
transmission parts. They say that four attempts
to produce a working transmission should be

the 1limit of reasonableness, regardless of how
many transmission parts were defective.

(More)

= >
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(800) 666-1917
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AB 1787 (Tanner) A
Page Six B
1
7
5. Non-conformity with Song-Beverly g

The bill is out of conformity with the Song-Beverly
Act in two minor respects.

(a) Period of reasonable time

Other parts of the Song-Beverly Act define
"reasonable time'" as 30 calendar days. This
bill, on the other hand, uses a standard

of 20 days during which the service facility
is open for business.

(800) 666-1917

(b) Delay beyond the control of_the warrantor

Where the Act refers to the 30 day period, it
provides that delay caused by conditions
beyond the control of the warrantor shall
extend the period. This bill does not
contain such a provision.

SHOULD NOT THIS BILL INCLUDE SUCH A PROVISION?

6. Manufacturer's appeal boards

LEGISLATIVE INTENT SERVICE

Ford, Chrysler, General Motors all oppose the bill
and state that consumer problems are being handled :.:~

by their own appeal procedures. ‘;E
iy
(a) Ford ‘s

Ford has an appeal board composed of two
dealers and three consumer representatives.
A consumer with a service problem must first
go to the dealer, and then contact with

Ford Motor Company. If the problem is not
resolved, he makes his case in writing to
the appeals board. A decision of the board
is binding on the dealer and on Ford, but
not on the consumer.

(More)
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AB 1787 (Tanner)
Page Seven

o >

(b) Chrysler

~N 00 3

Cherysler has arbitration boards covering

all 50 states. The boards are composed of

a mechanic, a consumer advocate, a member

of the general public, a dealer, and a
Chrysler employee, but only the first three
vote on decisions. The decisions are binding
on Chrysler and the dealer, but not on the
consumer.

(800) 666-1917

(c) General Motors

General Motors has had a third-party arbi-
tration and mediation program through the
Better Business Bureau in the Bay Area since
1979. It has heard 383 complaints, and GM
has brought 6 cars. The same procedure 1is
being established in Los Angeles, Sacramento,
and Fresno.

7. Technical amendment

On page 4, line 10, strike out '"shop" and insert:
"facility"

,I LEGISLATIVE INTENT SERVICE
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NEWS FROM THE

RELEASE ON INQUIRY

Folloving is a statement by Richard L. Dugally, western regional
=anager, Governmental Affairs, Ford Motor Company:

Ford Motor Company strongly opposes passage of AB 1787 relating to
rew motor vehicle warranties. There are sufficient avenues of recourse now
evailable to consumers and numerous governmental organizations which assure
customer satistfaction without the necessity of involving the courts in each
rerair dispute.

We believe this rroposed legisliation will greatl} increase the
zumber of frivolous and unmeritorious lawsuits filed against motor vehicle
=anufacturers. Inevitably, an increased dependence upon the over-burdened
court system will lead to increased costs for Ford, and, subsequently its
customers.

Ford ant its 1ez.ers nave naxen

sreat strides in esteblishing a

steedy, inexpensive, anz Jair 3ystem tO resoive produdt lisputes a2s zan

affective zlternative to Lz2ngthy and 2cstly -lependence :n the -ourts.
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(800) 666-1917
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AB 1787 - Lemon Car Bill

1) No exemption for commercial or non-personal/family
use. What about police cars, taxis, etc.

2) No provisions to reimburse manufacturer i1f he has
to buy the car back atter say 10,000 miles of useage.

3) On the 20 day section, no provision :or Jdelays caused
by acts orf God, strikes, ercc.

4) No provision covering abuse or modification by the
owner. Four-wheel drives are an example. "’

5) No objective standard outlined in the bill to determine
i.f 1t's a lemon.

Th—i 66k O e B S M o D0 =t Y C DB S = B R e e = O S AL B R Y
apbrert™,

) Defects are not aimed at the critical driving cperations
of the vehicle. What if the radio or speakers are the
source of problems. o1r the inside dome light.

- - 1 - - -
S — e Rtz e g e e e e e oy St e b £ et

SP-

(800) 666-1917
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AgQUFACTURERS AS@RCIATION

INDUSTRY ISSUES

Spokesman for California Industry

\’
!
SUBJECT: AB 1787,(Tannerl DPOSITION: OPPOSE
Automopile Warranties ' -
- :/'r
SUMMARY :_ 1. Adds to the Civil Code procedures for deter-

mining warranties for new automobiles.

2. Declares a warranty in ncanconformity if the
car has been:

a. Trepaired 4 or more times by the
manufacturer or its agents.

b. out of service by reason of repair
for a cumulative total of 20 days
or more.

"COMMENTS . 1. Would result in increased owner-manufacturer
aggravation and additional litigation.

2. New car buyers are adequately protected
by existing manufacturers warranties and
current California law.

3. American auto manufacturers have established
consumer appeals boards whose decisions are biuading
on both makers and dealers.

4. Adds more state emnloyees tc enforce the new
laws. Another layer of government regulation 1is
unnecessary.

5. Would set a dangerous precedent that could

be applied to other products in the future.

CONTACT: JESS BUTCHER 1-22-381 (81l-
(Revised 3-1

(800) 666-1917
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Office: 923 - 12th Street o Mailing Address: P.O. Box 1138, Sacramento, CA 95805 e Phone: (916) 441-54
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A a A. E. Davis and Company

L

925 L Street, Suite 390 ¢ Sacramento, CA 95814 e (916) 441-4140

April 27, 1981

The Hororable Sally Tanner

Chairperson

Assambly Consuwer Proutection & Toxic Materials Committee
State Capitol - Roam 2016

Sacramento, California 95814

Dear Mrs. Tamner:

This letter is to inform you that Chrysler Corporation is opposed to your bill,
AB 1787, that would amend the Song-Beverly Warranty Act.

This bill will place an undue burden of time and expense on the aggrieved
purchaser by forcing him or her to go to court to prove that the vehicle's
roncanformity fits the language of the amerddment.

Chrysler has a better idea that doesn't cost the purchaser a cent, not even a
postage stamp.

Chrysler has established fifty-four Customer Satisfaction Arbitration Boards
(CSAB) covering all 50 states. The purmose is to aid a dissatisfied purchaser
to correct a problem that keeps the vehicle from being in conformmance with the
terms of the express warranty. The features of the CSAB program are -

1.

The dealer offers the dissatisfied purchaser a brochure explaining the
program which also includes an Appeal form to be filled out by the
purchaser and a pre-stamped envelope so he can mail it to the nearest
CSAB office.

The Board consists of five members - a certified auto rmechanic, a consumer
advocate, a general public member, a dealer representative, and a Chrysler
Corporation employee. After review of each camplaint the final decision
can be voted on only by the mechanic, consumer advocate and the public
member. The decision has ranged fram denying that the purchaser has a
ralid case to ordering Chrysler Corporation to replace the vehicle with

a new one. The final decision is binding cn ~oth Chrysler and the dealer,
sut not on the purchaser who has the cption of going to court.

If the custamer is requested to retur.a tie norx dnfcrming vehicle to a
dealer, 2e is provided a loan -ir “vee of charge.

(800) 666-1917

,l LEGISLATIVE INTENT SERVICE

i
[
%

653



The Honorable Sally Tanner -2-

In sumary, Mrs. Tarner, we believe this CSAB program is a far better, and
certainly less costly, way to get a properly running vehicle back in the hands
of its owner than by the procexddures facing him in your bill.

We, therefare, resy=xtfully oppose AB 1787.

Sincerely yours,

cc: To All Camittee Members

<P

o
b -
er’

(800) 666-1917
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MVMA S+tatement

CALTFORNIA ASSEMBLY BILL 1787

*This legislation is not needed since legal remedies
are ncw available to a consumer:

Current California law provides that a consumer can have a manufacturer
replace goods which do not conform to the manufacturer's express warranty,
or be reimbursed for those goods by the manufacturer, after a "reasonable"
number of repair attempts. Io addition, the Magnuson-Moss Act provides.a
cause of action under federal law for breach of warranty obligations.

*Asgembly Bill 1787 requires the manufacturer to
provide a consumer with a replacement vehicle or
a refund for an unrepaired vehicle when, in fact,
it is the dealer's primary responsibility to
repair vehicles:

Assembly Bill 1787 amends current California law to establish a pre=
sumption, applicable only to motor vehicles, that a '"reasonable’" number of
repair attempts is four (3 for dealer, 1 for manufacturer) to remedy the
same nonconformity, o- a nonconformity where the vehicle is out of servicae
for a cumulative total of more than twenty days for repair by a dealer. Whas
either of these thresholds is reached, the manufacturer must replace the
noncoaforming vehicle or reimburse its owrer for its purchase price.

It 1Is unreasonable to assume, as this legislation does, that the manu=
facturer has direct control over its dealers' service operations and employses
and, therefore, should bear the burden of the dealer's failure to cure a
nonconformity within the specified time limits. In fact, the motor vehicle
dealer 1s an independent Lusinasswman -~perating his own business with his owa
capital pursuant o a saies and serviie igreement wit.. che manufacturer.

*This bill possibly inposes an addigional cost on
not only the manufacturer but, ilso, vun the vast

majority of consumers who will never have the fSFﬁL<23
opportunity or need to avail themselves of the

recedies provided in this bill:

(800) 666-1917
¥+
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1t is difiicult to justify the additional cost which may —-esult from
a requirement that ¢ consumer be provided with a replacement vehicle or a
refund if repair cannot be successfully performed within the arbitrary limit
of three or four attempts or twenty days. This legislation could operata
to the detriment of the vast majority of consumers by increasing the cost
of a motor vehicle without providing any significant benefit in returm.
*Intense competition in the motor vehicle manufacturing

industry insures high quality vehicles which conform
to msnufacturers' warranties:

In today's market, domestic motor vehicle manufacturers must compete,
not only with other domestic manufacturers, but with foreign manufacturexs-
as well., Loyal, satisfied customers are essential for a motor vehicle

manufacturer's successful competition. Motor vehicle manufacturers recognize

they must provide customers with reliable, high quality ‘vehicles which conform

to their warranties to compete successfully for customers in the rarket and

to retain the loyalty of previous customers.

<P

(800) 666-1917
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May 5, 1981

L5 1787

‘tanner).
Trniz "lemen law" bill simsly p-cvides that a new motor vehicle
IGST Le replaced or Thae consumer reimoursed if:

hY

2) <the same nonconiormity nhias not been repaired
4 or more attempts, or

=) the vehicle nas been out of service for a cumu-
lative total of more than 20 days.

The consumers look upon this bill as-a way to exert leverage upon
the manufacturers and car dealers to resolve any dissatisfaction
with a new car,.

The cealers and manufacturers are very concerned with resolving
nroblems relating to "lemon" cars and all have established some
xind of a third party arbitration program as the most expeditious
and £fair solution. The dealers have a program called "Autocap"
wnLich. receives heavy Zinancial supportc Zrom the dealer organiza-
tions. GM employs a third party arbitration and mediation program
through Tthe Zetter Zusiness Bureau. This program was started in
ne San Francisco Bay Area in Fepruary 1979. To date 383 com-
tz have been neard, 75% of the complaints were resolved tnrough:>
iaticn process -- arbitration was not necessary. Of the 25%
ent To oinding arbitration, about 2/3's supported GM's pOSlth
fasnion and 1/3 the customers position. Since February ;9792
s Dougnt back © cars. The average time to get a decision is
.ys Zrom the time the complaint is filed. A decision is renaer@%
in 10 days followiﬁg an arbitration hearing. The same procedure >
eing established in Los Angeles, Sacramento and Fresno this
.. Volkswagen of America uses a similar Better Business 3ureau
arbitration procedure.

(800) 666-1917
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L5 1787 1Ls a nhoax because it won't do what the consumer groups
ctnhinx it will do, namely, resolve their new car problem in an
expedicious manner. Quite the opposite =-- it will result in in- .
Crlasid l;tig;t*o“ and 2rown=-out ccurt cases wihich will cost the .

v = ceA o~ 3 Raa)
conounes heavily in time and money.

¢
44/ LEGISLATI

IL AZ 1787 were the current Law and a consumer told a dealer that
Lo wanted a new car or ais surchase sTrice refunded because the car
nad oot neen Zixed in - actempis, the Cealer would simply say "taxke
L Lo court". There would Te no reason to arbitrate anytning with
« Law Like tnils., If rou nappen o e in Los Angeles, the 3uperior -
Court o & oacklcog o 76,000 cases and it ctakes 53 months o getc
.o court. Comgare that with the 50 day average Zor the GM/Better
SLSiness Luccaw arcitracion plan. The average cime ia California
oot Lo Mondelpan Jourt 1o L ovear. £ thic consumer finally gecs
Ce i el s awaddod o eottlomenc, aiu attoraney will receive 1/3.

-
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AB 1787 {(Tanner)
rage cTwo

3y comparison, the arbicration programs are free to the consumer.
fils only cost would be Ifor nis actorney if he choses to employ
one. for its part GM does not use attorneys in its Third Party
Ahbiuhagio“ Program. GM has pre-committed to arbitrate any
instance of a dispute with a customer with respect to the applica-
ulOﬁL administration or interpretation of its new vehicle warranty.

In addition, it will arbitrate any instance of a_product dispute
beyond the warranty period :gg@gng§§_ang;gg_g;;g;;eaggL

It will not arbitrate any case involving:
1. Allegation of fraud
2. Complaints involving damage or personal injury

im which there are product liability issues or
insurance claims

(800) 666-1917

3. Alleged violations of law.

In addition to consumer groups the author stated in her committee
that AB 1737 is supported by the Trial Lawyers. This isn't too
urprising as it appears the- trial lawyers see the potential for
more court cases should AB 1787 become law. The bill is opposed
by the New Car Dealers, General Motors Corporation, Ford Motor
Company, Chrysler Corporation and Volkswagen of America, all of
whom have recognized the competitive necessity to resolve con-
sumer complaints as expeditiously and fairly as possible at no
cost to the consumer. The California Manufacturers Association
is also opposed to AB 1787.

':l LEGISLATIVE INTENT SERVICE
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May i1, 1981
» 1 ;
L m,x.z., Dugally .
. < ';', Lt e 0 0o .
ij-;z“ o ;"d’ L alx
g '_' M. H. W. Hasterson— - -~ - - - - T 3
. !‘k. N.. A. Smith- _»'-::
».-"‘ Mmz Ploor Statement Input in Debate of California A.B, 1787 \,\‘-
m&mmane some: genersl cbservations you may wish to make knowxx to: §E
as.requested in your May 4 note to H, W. Mastersom.. . .. _ wg‘
¥ e " @
% G-plu vehicle repairs, undertsken-on-the-baste-of unreliable-- - -~ ozm-o7or
T ‘syzptom. description, leads to problem isolation and fix by the i
= . process of eliminaticn. Vehicle wwanufacturers have been unable O
-‘f_-— . to train away the disgnostic w2aknesses that mekes-this-eystem- - 'E:
' neceuary due to ever changi.,g \enic.le technology, A L™
LI - S o T 2.3
.
B .+ Numerical limitations on sttempted rapairs could have ay least 2
S . two adverse results: FZ-JJ
- - 4 U8 ; E
< . - 1. Extensive over~repair which likely wculd lead to increased >
S ae R costs, therby decreasing manufacturera’ interest in extending. ';:
3 I warranties. The consuvier lcaes. %)
‘¥ii.v2. Harsher interpretation of “comuercially acceptable’ definition - 4
- iU related to marginal problems. , Where we now try ta repairc ::,‘
B SEET beyond “‘commercially acceptable' to achieve ovwner satisfaction, :.“
r Yl we would likely desist since attempting 8 fix would be admitting- HH
* A a problenm. . 'l

“Ji+A.B. 1787 would increase litigation instead of improving the accuracy
_bf repairs. It is punative rather than corrective.

. “While not & Pord issue, the 30 day tize factor for repair completicn
"would seem to bte anti-cozmperitsve <o ihat wmsller manuyacturers iaay

e - -nor be able to support the retwirh 1, artn teILR renalTol 07 InSUTe
the reguired paris “vsilabilzos
B a2 R J O N ~ v i e L3 ali g queationﬂ

1 hope there ;ain
- on extension 4427

<410

O PR T e W 659 §




i

FORD CONSUMER APPEALS BOARD .

Customer has a cvervice problem with a

Ford Motor Company Product. : f
1

Ford Motor Company attempts to resolve
problem. If unable to gain satisfaction,

- contaets- Ford—Consumer-Appeals—Board:
FCAB-will not -hear-a case-until customerts-
problems have been reviewed by dealer and

_.Company.

e

Cuetomer submils statement of problems to
ECAB, e e e ; e e PN

= —

“PDealarship and Ford Motor Company submlt
statemente‘to FCAB.

-?TZZ;iiem::;!I;;;E;Q.,;l;- .

FCAB reviews three statements and maEe;*e- “sz
| deciston on case.

kf’ - U

" FCAB Executive Secretary advises customer
of decision and takes necessary actions as
requlred

T o

mm—— e ————— —— b e mm— i . 1T e

e o -

= ﬂ

| Dealership uttempts to resolve problem. o
If unapble to gair satistaction, customer
_contacts fora Hovor tompany. !

i

Dealership-and Ford Motor Company notified of
decision and actions required on their part.

v ) B v

Dealer and r’ard Hotor'Campany are bound by
the deciscion or Board. GTustomer may proceed

with ocher rameaias o desired.
T
Actiongs comptuened, -asa closed. l
- -
-

=P-1\

' (800) 666-1917
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Spokesman for California Industry
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SUBJECT : AB 1787 (Tanner) PO§ITIONi OPPOSE
' Automobile Warrantles

SUMMARY : 1. Adds to the Civil Code procedures for deter-
;_ mining warranties for new automobiles.

2. Declares a warranty in nonconformity if the
car has been:

M~
a. repaired 4 or more times by the 2
manufacturer or its agents. g
[{e]
b. out of service by reason of repair §
for a cumulative total of 20 days <
or more.
COMMENTS ;. 1. Would result in increased owner-manufacturer

aggravation and additional litigation.

2. New car buyers are adequately'protected
by existing manufacturers warranties and
current California law.

3. American auto manufacturers have established
consumer appeals boards whose decisions are binding
on both makers and dealers.

4. Adds more state employees to enforce the new
laws. Another layer of government regulation is
unnecessary.

.:O":l LEGISLATIVE INTENT SERVICE
o
A LA :

5. Would set a dangerous precedent that could
be applied to other products in the future.

QQNTACTL JESS BUTCHER 4-22-81 (81-4)
(Revised 5-13-31)
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INDUSTRY INSIGHTS

(" Refunds. Retums, o
L Exchanges Here! |

The Gafiforvda Legistatiore is currently considering AB 1787 by Assemblywoman
Salty Tanner. The bill dlarifies the California Civil Code in determining warranty respon-
sibifities for automotije manufa:mrers

Under thebul. a wananty is declared to be.in nonconforrmty if the car.has. been
repaired four-ormore times by the manufacturer or its agents. or has been out of
savice for regairs for 20 days or more. While this sounds like a good consumer bil, a
thougitful evahuation of the measure reveals that it will increase aggravation between -
tne Irsyer and.the manufacturer and result in additional litigation.

" Thesat part‘axm this situation is that American auto manufacturers have beesr
maianggrusnrbm mnmsumer relations by establishing consumer appeats baards:

- eviwresdecisions are binding.an both makers and dealers. The dangerouspart is thebill-- |-

“would sec 3 terridleprecedent that could be applied to other products in the future: It
doestrt tzie much imagination to foures & thenumtervf state-eroployees that couid-
be addeq to enforte new laws providing another layer of government reguiation.

Histonially, Amrerican manufacturers have provided adequate warranties and the
-consianer-seller: relationship has-been-completed without government regulatioi.

_Aading a third-party bureaucracy can lead-only to furtler government empire-build=- §—-
ing.

A similar bilt by Assemblywoman Tanner was defeated in the California Senate last
year. AB 1787 deserves the same fate:~ —Jess J. Butcher

PG&E Requests $325 Million Increase

PC&E believes- that the Tier I}l rate -
should not exceed the-residential
marginal cost and uses the marginal
€Cst as a cap. The rest of the increase
was spread to ufeline and Tier !l to
maintain a3 38% aifferential between
tiers. it has been this association’s posi-
Tion that there 1s nothing magic about a
siass getunga 10.4%n increase and large 38% awrterentral. andd that if the top tier
HINT 3NQ DOwer racaning g a8.in s onebd ul (he i ardundl tale, Then he

=3 vl . i . e
Sreeeplln o be e

PCG&E has filed an application (A.
60616) for a $325.7 million increase in
etectric rates to cover energy costs from
4ug. 1. 1981 to Nov. 30. In 1s applica-
zion. the uulity asked tnat the increase
Go intoeffect Aug. 1. witn a tour month
amortization period. The toral incraase
requesteats 27.4%. with the resigential

g e
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SACRAMENTO REPORT

- hazardous waste siting councit and-

" hazardous waste management system
has pot been scheduled for hearing yet

TOXICS UPDATE

Contrary to whatwas reported in our
article on Direction 81 last week. an In-
Justry-backed siting bill has been intro-
duced. The Dill. 5B 1043. Montoya.
D-Whittier. would autnonize the De-
partment of Health Services to issue
disposal site permits and would pre-
empt local governments from controll-
ing hazardous waste facilities. The bill
hasnotbeenheardyetby ts policy com-
mittee, Senate Heaith & Welfare, and
automatically becomes a two year bill.

Three superfund biils await action by

_. their respective fiscal committees, SB_
788, Presiey. D-Riverside, the adminis-

tration’s bill. was put over by the Senate
Finance Committee for two weeks. SB-
618. Carpenter. D-Santa Ana. the in-
dustry-spaonsored bill. has not yet beerr
scheduled for hearing, but must: be-
heard by the Senate Finance Commit-
tee. The compromise bilt sponsored by
the Assembly leadership. AB 69, Tanner;
D-El Monte, awaits a hearing in the'As-
sembly Ways & Means Committee.

AB 1543 (Tanner), which creates a

makes major changes in the present .

in the Assembly Ways & Means Commit-
tee. This associadon is working with the
author to develop suitable amendments
to.the bill.

UsPS 782 400
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3ACKGROUND INFORMATION

-
a8 Teanen)

1. Source

(a) What group, organization, governmental agency, or other
person, if any, requested the introduction of the bill?
Please list the requestor's telephone number or, if
unavailable, his address.

/O Sfenes — Jhd feel Aag W‘/
AN UL L Gt ) NiaqgdH A THE il PPl
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(b) Which groups, organizations, or governmental agencies have
contacted you in support of, or in opposition to, your

bill?
/&@’wa
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-
»
—
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(c) If a similar bill has been introduced at a previous session
of the Legislature, what was its number and the year of
its introduction?

A o705 (Tann) —/900 — cdoe wemsas

i Ty e

2. Purr

What problem or deficiency under existing law does the bill
seek to remedy?

Curtopt Lo prsedlic’ oL ﬂ//b%/w
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£ you have a 6?%%Z¥j£a groﬁgzﬁfﬁfg?iéziegk%?'égterlal lating

to the bill, please enclose a copy of it or state where the inform-
ation or material 1is available.

,// . 7 P ,'/;"i - ] /’:\/7 1
e criin ik S

PLEASE COMPLETE THIS FCRM AND RETURN IT TO THE SENATE COMMITTEE ON
JUDICIARY, ROOM 2046 AS SOON AS POSSIBLE. . THE COMMITTEE STAFF
CANNOT SET THE BILL FOR A ﬁEARING UNTIL mHIS FORM HAS BEEN RETURNED.

-
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Park Executive Bldg., 925 L Street, Suite 380, Sacramento, CA 95814 (916) 4415050 W
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G,
June 1, 1981 vy,

Members, Californi. Eaatp Assembly
Subject:/ A8 1787 (Tarner) - New Motor Vehicle Warranties
P

"
The CaliIdT¥hia Automobile Dealers Association is opposed to
AB 1787 (Tanner), the "lemon law" bill. On behalf of
two thousand franchised new car dealer members, our reasons
for opposing this bill are as follows:

1. The automobile industry has established a
variety of workable programs for settling
consumer complaints;

2, AB 1787 would create disputes rather than
resolve them;

3. Additional litigation undoubtedly would ensue;
4. The price of new vehicles eventually would increase;

5. Existing law provides sufficient remedy to con-
sumers, particularly in light of last year's
statutory requirement for providing notice of war-
ranty rights to the customer. (AB 2263, Civil
Code 1793.1);

6. The number of vehicles which cannot be corrected to
the customer's satisfaction is very small, given the
total volume of retail sales in California each year.

We believe that enactment of AB 1787 would be adverse to the
consumer's interests. It would encourage litigation rather
than negotiation or arbitration in attempted settlement of
such disputes.

HoboS ik

Robert J. ebkus

Sincerely,

.ORD MOTop, .

SACRAMENTO

R
RN"ENTAL snes

(800) 666-1917

%@c‘/ M ‘ =S

ren V. Smith
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OFFICE OF

CITY ATTORNEY

CITY HALL EAST
LOS ANGELES. CALIFORNIA 90012

BURT PINES
CITY ATTORNEY

Jume 24, 1981

The Honorable Omer Rains

Chairman, Senate Judiciary Committee
State Capitol

Sacramento, California 95814

Re: AB 1787 (Tanner)

Dear Omer:

The purpose of this letter is to urge your Committee
to support AB 1787 which strengthens existing warranty law
regarding new automobiles. This bill, which has become known
as the "Lemon Bill," was introduced by Assemblywoman Sally
Tanner in response to complaints from consumers who have
experienced serious problems with defective new cars. The
City Attorney's Office has also received many complaints
about new cars with major defects from people who have spent
literally scores of hours and hundreds of dollars attempting
to get their cars repailred.

Current law entitles a consumer to a full refund
or replacement of a new motor vehicle 1f a defect in the car
is not fixed after a ''reasonable' number of repair attempts.
AB 1787 simply specifies that ''reasonable' means four repair
attempts or 20 days out of service.

Bv clarifying the meaning of the law, AB 1787 would
provide both consumers and manufacturers with a clear

standard for new car warranties and reduce the area of dispute.

In addition, the bill would assist consumers to obtain fair
redress for defective new cars that are not properly repaired.

(800) 666-1917
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The Honorable Omer Rains
Page 2.

For these reasons, I hope AB 1787 will receive your

vote when it is heard by the Senate Judiciary Committee.

Sincerely yours,

Wﬁ_-
BU PINE

City Attornmey

BP:ae
cc: Members, Senate Judiciary Committee
Assemblywoman Sally Tanner

(800) 666-1917
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. _¢
1L/
Lr Y 1 (4

SR~

666



Regional Gove nmental Atfawrs Off.ce Letede0 - 325 L Street
Fard Motor Company Sasnesiento Caetornes 95814
Tolerrone 916 3420111

June 30, 1981

Honorable Sally Tanner
Member of the Assembly

State Capitol - Room 2016
Sacramento, California 95814

Dear Assemblywoman Tanner:

Attached is a current news release on the progress
and operation of the Ford Consumer Appeals Boards throughout
the country. I thought vou might find this of interest in
connection with your Assembly Bill 1787.

Also attached is a story in today's Sacramento Bee
regarding Ford's test program which will guarantee lifetime
warranty on car repairs. The program will start July 1,
1981 at only three dealerships in the Chattanooga area, and
obviously under carefully limited conditions; but at least
it's a3 start in the right direction.

Best personal regards.

Sincerely,

RICHARD L. DUGALLY
Regional Manager
Governmental Affairs

RLD:cme

cc: Jim Austin
Al Davis
Lee Ridgeway
Loren Smith

Attachments

bcc: Mr. Richard Thomson -~ %Ei “Wﬁﬁ

(800) 666-1917

'I LEGISLATIVE INTENT SERVICE
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A consumer-appeals program established by Ford Motor Company in 1977 is
proving decisively that customers have a strong voice when it comes to resolving
automotive product performance or service disputes.

The first Ford Consumers Appeals Board was established in North Carolina
in September, 1977. Since then, six other boards have been set up in major

population areas throughout the country.

(800) 666-1917

The success of the boards can be illustrated by the number of customers
who have called on them for assistance in resolving disputes with dealerships.

In 1980, the seven boards completed action on 1,938 cases -- bringing
to 3,346 the total number of decisions since the consumer appeals board program
began. The totals are significant considering that four of the boards have been
operating only since mid-1979. |

Even more significant is the fict that in addition to the 1,938 cases

() 'l LEGISLATIVE INTENT SERVICE

reviewed by the toards in [y20, wnother <19 :ases tunmltted ©or Loard ccncigeration
were resolved by the customer, company and dealer prior to review ty the toards and =%
S
. o . . | §3.
- eliminated the need for toard action. ’

-

"The wvery -=xiztence U the btoards nas 2nccuraged dealers ind “ord service

representatives to Ce more sensitive to service disputes and resolve them pefore

they ever reach the board." -aird 4. . Zmith, manager, Odwner Relations and 3ervice
Ceveicpment -ffi:ze A o 1 S5 tVIoL BT ' S Rl
2lout and InSTAnTLT I EILLAS LE3ierl Ll TUCL UADIS3SnLallVe ‘ I bl bodls T S
resolving service-ratatea .lsputss ...oaliv. -
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"In my opinion, our customers are happier if their complaints can be
resolved quickly and efficiently by their local dealer. If that isn't possible,'
our -ustomers may have a case reviewed before the third-party panel without
initiating costly and time-consuming court acticn and without zZoing through a
lot of red tape."

The Ford Consumer Appeals Boards are composed of five voluntary members
who include three consumer representatives, a Ford dealer and Lincoln-Mercury
dealer. All dealers in board locations have agreed to abide by the board's
decisions, which are reached by a simple majority vote. The decisions are based
on written statements by all parties concerned and are binding on the dealer and
Fori Motor Company, but not on the customer.

The boards consider service and product related cases only but will
not handle cases in litigation, those involving sales or delivery problems,
personal injury, property damage or claims for consequential damage.

"Eligible cases may involve any vehicle produced by Ford Motor Company
regardless of age or mileage," Mr. Jmith noted.

Ford Consumer Appeals 3oards are .ocated on Selievue, dasn., serving
Washington and Oregon; Milpitas, Calif., serving northern California, and Pico
Rivera, Calif., serving southern California; Merrifield, Va., serving Metro
Washington, D.C., Maryland, and Virginia; South Hackensack, iU.J., cervizg llew
Jersey; and Charlotte, N.C., serving customers in Horth and South Carclina.

# 14
6/5/81

~ (800) 666-1917
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Q.

TCRD_CONSUMER APPEALS S0ARDS

FOR INQUIRY ONLY

What's the purpose of the Ford Consumer Appeals Boards?

A.

Bow

The Ford Consumer Appeals Board concept is designed to supplement

the company's other complaint-handling procedures. The purpose of
the boards is increased customer satisfaction--the satisfaction of
knowing a product performance or service complaint will be heard by

an impartial board whose members are independent of Ford Motor Company.

do the boards function?
Each board has a voluntary panel of five members, including three
consumer representatives, a Ford dealer and a Lincoln-Mercury dealer.

The boards review cases monthly and reach decisions by a simple

~ (800) 666-1917

majority vote. Decisions of the boards are binding on the company and
its dealers, but not on the customer who is free to pursue other

avenues of appeal.

can a customer contact the board?
Through a toll-free telephone number (800-241-3450) or by nail %o the

address iisted for the board serving them.

'/ LEGISLATIVE INTENT SERVICE

What happens when a customer contacts the board? ::‘“
saf,

o . . N al

A. If the case appears toc qualify, the owner 1is sent a cne-page form o

to document pertinent information regarding the nature of the complaint.

The customer compleres rhe “~rm and mails it o3 a4 speciil P.0. Zex
wdmenisnered oy e Fara Fare . Y o oL s Tt
feCeLTT U TA€ JulISZer's .ratement, oo Ll Jolrzwmned ToooLasurt That oLt
zualifies. Then an acknowledgement postcard -5 $eNt %3 the Jusheer
3 g i

-
velling nim rhav e dealer or o oLl UL LoLesLTABIV: Loz 0T aoD il

in a Jurther attempt to resolve nis .omplaint.
ey
P |
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Q.

)

The customer's dealer receives a similar form so that the dealer's
version of the problem can be obtained. ..t the monthly board meetings,
the board reviews the statements and supporting evidence for each case
and, if sufficient inrormation is presented, votes on a decision. If
the ruling is against the dealer and/or Ford, the remedy is initiated

within 30 days.

Do the boards usually side with the company?
A. No. The boards have not hesitated to recommend actions which favor
customers. These actions have ranged from simple service corrections

costing only a few dollars to decisions to replace vehicles.

What kind of cases do the boards consider?

(800) 666-1917

[

A. The boards deal with product performance - service-related cases only and wil

not handle cases in litigation or those involving sales or delivery problems,

personal injury or property damage, or claims for comsequential damages.

What benefits does the company get rrom the consumer -icpeals ccards?
A. As self-regulating mechanisms, the poards nelp the ccmpany and iws
dealers become more closely attuned to the needs of their :ustomers.

Their very existence means that our dealers and our ~wn personnel are

. _¢
»
[ ]
L XA

perceived as taking the extra steps required to resoive i1ssues :tc the
satisfaction of customers before they ever get to the boards fcr a

decision.

b oled
671
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&

Lincolr-Aercury venicle, he [irst s.ou.d talk to the dea.er. In most
instances, the dealer is eager to resolve a service complaint to help
preserve a customer's good will. If the problem is not resolved
satisfactorily, the customer should then contact the Ford Parts and
Service District Office serving his area to obtain company assistance.
If he still remains dissatisfied, then he may contact the Ford Consumer

Appeals Board.

Have Ford Consumer Appeals Board decisions generally been more favorable to

the customer or to the company and dealer?

A.

Are board members paid?

A.

Inasmuch as a case has already been reviewed several times by the

dealer and by Ford Motor Company before it reaches the board, the board,

(800) 666-1917

more often than not, finds that the case was properly kandled before it

reached the board.

No. We do, however, reimburse them for travel expenses, long distance
telephone calls, or 1iny otner expenses rthey incur :iirectly related to

participating in the bcard meeting.

,I LEGISLATIVE INTENT SERVICE

e
. . «'a®
What happens if a board member cannot attend a meeting for any reason? ‘f;.
B
..
. , ‘ ae s . o
A. All boards have alternate members wno :an [ill in when 4 regular .
member is unable to attena.
H0W Iany v ..

g

oer zeeting.

Pl

672



]

Q.

£

Zan .

How

A.

How

customer present his or her case in person?

As an established operating procedure, neither customers nor dealers
present their cases to the boards in person. In exceptional situations
and if they desire, however, boards may ask a customer to present his

case in person.

does a customer present his case?

A written statement expressing his complaint, actions taken to date

and what he expects is submitted by the customer along with any support-
ing documents such as copies of repair orders, repair estimates, pre-

vious letters and the like.

long does it take for a case to be brought before the board?
It has averaged about 37 working days from the time the customer returns
the completed statement until the board, which meets once a month,

reviews the case - obviously much faster than a legal proceeding.

What happens if a dealer refuses to abide by the FCAB ruling?

A.

Dealers have agreed to bear financial responsibility in cases where the
board determined they had been delinquent and this has not been a

problem. Ford, however, would stand behind all decisions.

What are your plans for ruture expansion to other states?

A.

Various expansicn pians we currently unlder review.

Where are the toards now .ccatea?

A.

Currently there are seven Ford Consumer Appeals zcaras .erving -:iint

<
J@2 ttach

)

states and the Zistrict o>f Columbia.

1oL TATIONT il

a.

»

(800) 666-1917

v
o'

information) g&"’-,;}:ﬁ’\
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SQUTEERN CALIFORNTIA FuAB

Established in July of 1979 as the sixth Ford Consumer Appeals Board.
FCAB Mail Address

P.O. Box A ‘

Pico Rivera, California 90600

Area served: Southern California

Executive Secretary: W. A. Nolan

Board Members:

Howard Board, president, Board Ford, Whittier, Calif.

Helen Sachs, president, Sachs and Sons Lincoln-Mercury, Downey, Calif.

Ronald Melendez, consumer affairs director, County of Orange, Santa Ana, Calif.

Billy Meyers, chairman, Department of Mechanical Technology, Citrus College,
Azusa, Calif.

Susan Huguenor, deputy city attorney, Consumer Protection Unit, San Diego City
Attorney's Office, San Diego, Calif.

(800) 666-1917

':l LEGISLATIVE INTENT SERVICE
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NORTHERN CALIFORNIA FCAB

Establisned in July cf 197G as the seventh Fo'rd Consumer Appeals 3Soard.

FCAB Mail Address

P.O. Box 909

Milpitas, California 45035

Area covered: Northern Callfornia

Executive Secretary: «W. J. Boultas

Board Members:

Edmund Bartlett, president, Sun Valley Ford, Concord, Calif.

Charles Hilton, president, Town and Country Lincoln-Mercury, Sacramentc, Calif.

Don Cosgrove, manager, California State Auto Associatiom, Automotive Tachnical
Services, San Francisco, Calif.

David J. Van Edgon, Inspector of Automobile Equipment, State of California --
Department of General Services, Fleet Administration Division,
Sacramento, Calif.

Elizabeth Sullivan, member, Consumer Cooperative of Berkeley, Calif.

(800) 666-1917

,I LEGISLATIVE INTENT SERVICE
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. A metime guarantee on repairs for
" your ‘car!” Impossible? Yes, right now,
!mpc@h Bot Detroil has been moving
in tiny steps in that direction for several
years and eariier this month (June). a
tentative tesi program which could
transform. today's ‘‘impossible’’ into
tornorrowr's .‘‘possible’’ was announced
by Fard Mator Co.

If it .works,. your savings over a
typical 10 years and 100,000 miles of
driving. could amount to several thou-
sands-of dollars. And it might work; for:
upkeep is becoming relatively less
expensive; traobleshooting tools are get-
ling better; makers and dealers appear
finaily to be approaching agreement on
how much’a repair should cost, how long
;n~m4£akeandbowb&toﬂxwhats
. mng so it stays fixed.
L T
REPAIR cosm today are 25 percent
to 30 percent less than in 1950 and 65
percent t0.-70 percent less than in 1925.
What’s more, if you're conservative in
your driving and conscientious in your
upkeep, today’s cars can run 140,000 to
150,000 miles, way above their former
top distances.

-

The auto dealer’s slogan, "‘Pay Now,
or Pay Later” is to be taken sertously.
Even with cautious car handling and
carefui upkeep, major breakdowns will
cost yod rising totais as your car ages.

For a typical compact. average repair
costs climb relentlessly from about $173
annually in your first year (at today's
prices and assuming 10.000 miles a year)
to nearly $490 a year in your 10th year of
operation. By your fifth year (50.000
miles) your annual upkeep may near
$300 and by vour eighth, be close to $400.

Ford testing lifetime

Your
money's |

worth i .

Sylvia Porter‘

|

These figures do not take inflation into
consideration. (Even with “only’’ an 8
percent annual inflation rate, your 10th
year costs might top $1,000).

TO .SMOOTH OUT these often all-at-
once big costs, Detroit has long offered a
variety of factory, dealer and independ-
ent “warranties.”’

In the early 1960s, Chrysler actually
adopted a five-year, 56.000-mile free
contract — good even if the car was
traded. Within a few years, though, high
expenses forced Detroit to end such long-
term giveaways, leaving the field to
independents which sold upkeep policies
through dealerships.

In the late 1970s, domestic makers
began selling — as an optional extra —
“extended service protection’’ against
maintenance costs. These warranties
tusuaily requiring a lump payment plus
a set fee for each repair) typically have
a three-year and 36,000- or 50,000-mile
maximum, and end if you trade the car.

Now Ford is testing another step:
guaranteeing repair work for the life of
the car, under carefully himited condi-
tions. The program 1s being tested at

s -30-&1 sSacp BEE

warranty

'ast three dealerships in tire Chattanoo-
ga. Tenn., area. .

WORK DONE UNDER a car's initial
(free) warranty is NOT covered. But any
upkeep performed under an extended
service (optional extra cost) program IS
eligible. The guarantee ends if the car isl
sold or traded, or if repairs are done at al
non-Ford dealership or with non-Ford
parts.

There are also many ‘‘exceptions’:
parts replaced under- scheduled mainte-
nance, such as points, spark plugs,
condensers, filters and emissions-control
valves. '*Exclusions’’ include: items
which normally wear out, such as brake
linings, clutch facings, and windshield
wiper blades, plus batteries, fluids and,
of course, parts damaged by accident or
abuse.

While this test is a tiny step forward,
basic to any eventual workable warranty
is the disparity between what the manu
facturer pays a dealer for work done and
the higher price the dealer charges a
customer for identical repairs. But even
here, there's a tinkle bell of progress.

AS OF JULY 1 (tomorrow), an ldaho
law requires automakers to pay dealers
at the same rate for warranty repairs
that customers must pay if the auto is
not uoder warranty. When makers and
dealers agree on costs of repairs, life-
time car warranties will be next.

Manufacturers wil have a bigger
incentive to make the cars right in the
first place; and if the equipment does
break, the dealers wiil have the incen-
tive to fix it right, for the first time, too.

What vou and ! will save in time alone
1s mind-boggling. And mn doilars . . . And
n aggravation Move on. Detroit.

[ 2

Tw;;]{wj L

(800) 666-1917
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STATE OF CALIFORNIA — EUSINESS ANL NSPORTATION AGENCY
— . = _ ___  _ ______ __

NEW MOTOR VEHICLE BOARD
1401 - 21st Street

. Suite 407 ; =
‘Sacramento, CA 95814 'D E @"‘ UWE

(916) 445-1888

141981 | ¢
il L DLALERY 739 fi

July 10, 1981

Go

v
&
Senator Alan Sieroty RN"ENTAL Af?b‘

State Capitol
Room 5072
Sacramento, CA 95814

Dear Senator Sieroty:

I am a member of the New Motor Vehicle Board of the State of California.
In May of 1974, Governor Ronald Reagan appointed me to a four year term.
In April of 1978, Governor Edmund G. Brown Jr. reappointed me to another
four year term. As a member of the New Motor Vehicle Board for the past
seven years, and as a car dealer for the past thirty years, I have spent
many hours away from my business, working to insure the motor vehicle
industry in the State of California is responsive to the needs of the
California consumer.

As a member of the New Motor Vehicle Board, I have been intricately
involved in the development of the procedures, policies, and standards
which directly relate to the welfare of the California consumer, (which
necessarily includes the viability of the California car dealer, who is a
valuable economic asset to each community of this state).

While I have never had the opportunity of meeting Assemblywoman Tanner, I
share some of her concerns. However, I do not believe AB 1787 will be
cost-efficient or an effective remedy to the consumer. Therefore, I am
respectfully submitting to you Senator Sieroty my opposition to AB 1787.

First of all, present law offers adequate procedures and protection for
the new motor vehicle consumer. Civil Code Section 1793.2 currently
provides that after a reasonable number of attempts, a manufacturer

"shall either replace the goods or reimburse the buyer in an amount equal
to the purchase price paid by the buyer . . ". What constitutes a
reasonable number of attempts will vary depending upon the facts of the
particular case. I therefore believe the determination of what is a
reasonable number of attempts should be left to a case-by-case evaluation.

Secondly, the New Motor Vehicie Board :s mandated pursuant to Vehicle
Code Sectizcn 3050y zo:

CCESle[ Ny ocachey LTLUSLI Y L sCruisIitles Or
practices L an’ gar.... :o£. (a3 £or °r nolding a
license as a new mots:

11 .i2 lealer,
nanufacturer, ranutict.-er anch, iisgritutor,
distributor orancn, or an

[Tt
jo BN
- -

presantative ...
submitted bv any person ...
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Onder this mandate, the Board has developed an efficient and effective
consumer complaint program whereby it nas resolved thousands of consumar
complaint problems without the necessity of formal expensive litigation.
The Board's staff both formally and informally are resolving 80% of the
consumer complaints which are annually filed with the Board. 1In addition

" to- the ‘consumer complaint program, the Board has devised a formal

"Petition®™ procedure that may be employed against a motor vehicle
licensee, whether it be a manufacturer, distributor, or dealer, for the
protection of motor vehicle consumers.

Thirdly, the language of AB 1787 does not indicate what agency or
agencies would be responsible for administering the amendments to Civil
Code Secticn 1793.2. It does appear likely an increase in disputes will
result from this legislation. The resolution of these disputes will
require the involvement of either the judicial system or a state agency.
Unfortunately, the judicial system is experiencing significant overload
problems which result in delays of many months, if not several years. 1In
addition to significant delays, the consumer would be required to expend
their own money on attorney fees and services in order to properly pursus
their judicial remedy. In many instances, this alternative will not be
available due to expense and delays.

In the event the judicial system is not a viable alternative, the

conswcxker's only other alternative is to-look to a state agency to enforce

the law. Since the bill does not designate an agency to deal with these
problems, the consumer may not have a remedy. I believe, however, in
light of the Board's mandate mentioned above, the Board may end up
adjudicating claims arising under the proposed law. The costs of such a
program, while very speculative at this point, could result in an
unreasonable burden being placed on the Board‘'s already scarce

resources. For this reason, I must, as a member of the New Motor Vehicle
Board, oppose AB 1787,

I realize the Legislature is in recess during the month of July and early
August, however, due to the significance of this legislation, I would be

more than happy to meet with you in your district or anywhere that would

be convenient for you to discuss AB 1787.

Please do not hesitate to call me if I may be of assistance to you in any
way. My business phone at Vandenberg Motors is (916) 452-4331, and my

. home phone is (916) 487-2060.

i
t

Very truly yours,

OHN B. VAND"\:éE
Board Member
ew Motor Vehicle Board

Jr uﬁ? e ';zb//z(f
R

cc: Assemblywomen Tanner
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AB 1787,

Page 4 - Line 14

Motor vehicle manufacturers and motor vehicle dealers who
offer dispute resolution mechanisms that contain the fol-
) lowing criteria shall be exempt:
- , 1) Third party mechanism to resolve disputes
— : between the owner and the manufacturer or

between the owner and the dealer

2) All expenses involved in the administration of
the mechanisms to be paid by the manufacturer
or the dealer ’

3) Decision of the third party must be binding

on at least the manufacturer or dealer.
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Regional Governmental Affairs Office Suite 260 — 925 L Street
Ford Motor Company Sacramento, California 95814
Telephone: 916/442-0111

July 23, 1981

Mr. Richard Thomson
Chief Counsel
Senate Judiciary Committee
State Capitol - Room 2046
Sacramento, California 95814
RE: Assembly Bill 1787
Dear Richard:

Per our telephone conversation, attached is the following
material on Assembly Bill 1787 (Lemon car bill):

(1) General Motors statement
(2) Motor Vehicle Manufacturers Association analysis
(3) California Manufacturers Association issues paper
(4) California Manufacturers Association Report editorial
(5) California Automobile Dealers Association letter
(6) New Motor Vehicle Board letter
(7) Ford news release statement of opposition
(8) Ford brief problem paper
(9) Ford floor statement input
(10) Ford chart on resolving customer service problems
(11) Ford Consumer Appeals Board brochure

(12) Proposed General Motors amegdments

<p-=
. Az
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Page Two
Richard Thomson
July 23, 1981

Assembly Bill 1787

In addition to this material, there are six serious problem
areas that should be dealt with by amendments:

(1) Commercial vehicles (fleet, taxi, police, etc.) should
be excluded.

(2) The 20 day provision should be changed to 30 days to
conform with existing. sections of the law.

(3) The 20 days provision should be extended for reasons
beyond the control of the manufacturer or dealer (strikes, acts. of
God, etc.).

(4) Emission equipment warranties (now required for 50,000
miles or 5 years) should be excluded.

(5) The definition of "same nonctonformity” should be narrowed
to be for the same "part" (i.e., if car doesn't start easily or at
all, it could be several different parts causing the problem). The
"same ncnconformity" is too vague.

(6) There should be some provision to exclude the buy-back if
there has been customer abuse, misuse, modification or alteration.

I appreciate your interest in our analysis of this measure. As
soon as I receive our Office of General Counsel's language on propose

amendments, you will receive a copy.

If you need to contact me, please don't hesitate to call me at

home: (916) 481-1511. My secretary, Cheryl Ewing, will know where to

reach me next week in Atlanta.
Sincerely,
<QH.__ .4?»
RICHARD L. DUGALLY
Regional Manager
Governmental Affairs
RLD:cme

Attachments

=
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VEINTENT SERVICE

! LEGISLATI

| W]
=%y
L rrr ke

681



<D

Regional Governmental Affairs Office
Ford Motor Company

Mr. Richard Thomson
Chief Counsel

Senate Judiciary Committee
State Capitol - Room: 2046
Sacramento, California

Dear Richard:

Attached are the proposed amendments to Assembly
Bill 1787 which we discussed yesterday.
just received from our Office of General Counsel in

Dearborn.

I plan to personally deliver a copy to Assembly-
woman Tanner next week in Atlanta and Kathi Hamilton
These may not be all of the
amendments that we will recommend, as I will just have
to wait until our Chief Counsel responsible for warranty
legislation returns from vacation.

is receiving a copy today.

Thank you for your continued interest.

RLD:cme
cc: Honorable Sally Tanner
Jim Austin

Al Davis

Kathi Ham.lton

Lee Ridgersay

Loren Smith

Ai:tachments

95814

Suite 260 - 925 L Street
Sacramento, California 95814
Telephone: 916/442-0111

July 24, 1981

RE:

(800) 666-1917

Assembly Bill 1787

These were

,I LEGISLATIVE INTENT SERVICE

o

Sincerely,

RICHARD L. DUGALL E

Regional Manager
Governmental Affairs

<p- 22
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Re: California AB 1787

o0 In revxewing California AB 1787, we find that there ;
'are several unworkable definitions and overly extensive remedies

- _which should be clarified. Specifically, we believe that there

.are six basic problems with this leyislation which could be

_;ene@iad through proper language additions.

1. In keeping with the spirit of tlie Song-Beverly

"‘5whrranty Act, the bill should clearly exclude commercial vehicles

{”fvehicle if it is out of service for 20 days by reason of a non-
"conformity. This conflicts with the existing Song-Beverly language

. and state laws.

- addition in particular are intended to apply to the express warranty

fxyom its coverage. The Song-Beverly Act applies only to consumer

‘'goods; however, the proposed legislation is applicable to new
- vebicles, without defining that term. Accordingly, new vehicles
- -should be defined.

2. The proposed language r1equires repurchase of a

(800) 666-1917

which provides that a product must he repaired within 30 days.
fccordingly, the 20-day rprevisicn should be extended to 30 days
to conform with the existing law.

3. Similarly, the existing law provides an extension
to the 30-day period for delays caused by ccnditions beyond the
control of the manufacturer or his representatives. We believe
this similar provision should be added to the proposed new language.

4. As the Song~Bsverly Act in general and this proposed

provided by the manufacturer, there should be a clear exclusion
of any statutorily reguired warranties. To include such warranties
in this legislation would potentially conflict with other federal

guite conceivable that a vehicle msy experience a similaxr condition
{such as an inability to start) at different times durinyg the warranty
rericd due tc totally different causes. We believe that consistent
with the intention cf this legislaticn, the term “same non-conformity"
should be 3efined as a non-conformity caused hy 2 failure of the same
part.

5. The new léenisiatii Taid ciguare tha reparchase cof a
vehlcle buased Gpon an dnalilic, no cejary uoder the varianty.
Certainly, 21t could not he the Iigzsiatlve iutent t2 ¢over vehicles
the fajlures cn which have Lezn causced Girectiy Ly the cwmer. Thus,

od

LTy T
683
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5. The proposed addition refers in several instances ‘:::

+ to the same non-ccnformity without defining that term. It is b



the buy-back provisicn should not e applicable in instances
where there has been customer abuse, negligence or modification
oxr alteration to the vehicle.

Accordingly, the proposed additional legislation
ghould be revised to read as follows:

“It shall be presumed that a reasonable number of
attempts have been undertaken to conform a new motor vehicle
'to the applicable express warranties iE ’ﬁ) the same non-
conformity has been subject to repair oz.more times

R bistiverdondsry=amd=tne=bife by the manufacturerq ¥ 12) ‘the

vehicle is out of service by reason of a non-conformity which
has, since the delivery of the vehicle to the buyer, been
subject to repair by the dealer for a cumulative total of
nore than 30 days. 1In computing the 30 days pursuant to
this section, a day shall mean a calendar day or any portion
thereof that the dealer‘’s repair shop ig open for business.
The 30 days shall commence on the day when, after the defect
is first reported or known, a written estimate of the cost of
" repairing such defect is first prepared. Delays caused beyond
the control of the manufacturer or its representatives shall
serve to extend the 30-day reguirement. ’

(800) 666-1917

The foregoing provision shall not be applicable to any
statutorily reguired warrant) X in instances where the
vehicle has been subject to/§§§§88 fegligence, or modification
or alteration.

., Por purposes of this section, the following definitions shall
- applyt

() “New vehicle" shall mean only a new passenger vehicle or
motor truck not exceeding 6,000 pounds gross weight
that has not been previocusly titled or rggistered, has
not been substantially used or damaged and that is sold

,I LEGISLATIVE INTENT SERVICE

for personal, household or family use. Y
-, _ o ) - st
(o) NITE. TAPS  GEAddacd, LINGYAGY  siee & '.'.:

SUPPLLLD NUAT JCTE K,

Each of thiese previsions whilch have been revised by us
should be acceptable tc the state lzgislature.
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Califormia Chamber of Commerce ® 1027 10th St. @ P.O. Box 1736 ® Sacramento, CA 95808 e (916) 444-6670

July 28, 1981

The Honorable Sally Tanner
California State Assembly

California State Capitol, Rm. 2016.
Sacramento, California 95814

firranties, scheduled- for

_heemng August 11 before the Senate

Judiciary Committee
Dear Ms. Tanner:

The California Chamber of Commerce opposes AB 1787 as amended
July 7, 1981.

We find this legislation adds another layer of regulations that

could only further complicate and burden the Department of

Consumer Affairs under the State of California.

We feel that there are adequate remedies available to the

consumer other than attempting to further legislate warranty

requirements.

AB 1787 is arbitrary in its designation of the number of times

the automobile should be repaired and the length of time the

automobile is out of service.

we are urging the committee members to vote *no® on this iegislation.
Sincerely,

g N
VL e

Warren J. Hayes, Director
Consumer Affairs

WJH/pb

cc: Senate Judiciary Committee
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July 31, 1981 R e
c mar SURJECT: Proposed Califormia "Lemor Law
MO MVRLLETY
FAAD-BCAIRA
187 Ve CHAIRMAN -
Q. WHITEMECAD Enclosced is & copy of Califoinia Assenbly BS11 1787,
AABUAR ROSTA TRAR This bill would emend the existing Civil Codec §1793.2
IND VICE CHATRMAN by #dding & new paragraph to subsection (d4) which
Y. su2u would create a presumption that four sttempts 1o
correct the same '"'monconfermity’ or s vchicle's
Hhaths aapamts being out of service more than 20 business days
DAl the warranty period would trigger the
SCCRE)ARY warrantor's duty to replace or repurchase the
N. L EAN warranted vehicle.
TOovoars
MEMBERS. Dealer, manufaciurer, and importer sources in ~
ALFA ROMFO California rcport that the present centiment iz >
AT that the bill is likely to pass. )y
HONDA [{o]
?@‘@mmﬂ* We have been informed that an iaporiant hesring g
on the bill will be held on August 11, 1981 by the S
NS Californis Senate Judiciary Committee, A few industry =
et representarives are planning to attend and Lestify,
ROLLS Rover In view of the discussions at the Board of Dircctors W
SURARL) and Lawyers Committee weetinps earlier this month 3
voroan in Colorado Springe, AIA 18 planning to testify and i
e MEMBERS discuss the following pointe: ®
e ( 1) To the extent the bill 4r ained at gettimg &
MICHELIN the attention of the wotor wrhicle industry =
sCMeERT to cansumer dissatrisfaction with service m
Sove Tme ex;erience, the bill should recognize the >
e cfforte of much of the indastry towards >
— resolving such problems by adopting the 7
T R T, following addirional provision: o
G. NELD I'_I|J
3 TWUEE AN PR oS o S S O Y
i ““‘
A S W‘:ﬂ
P ¥




“Motor veldcle manufacturers or
dealere who offer dispute reesolu-
tion mechanisms that contain the
following criteria shall be exenp:t.

1. Thixd party mechanism to
resolve disputes between
the owner and the manu-
facturer or between the
owner and the dealer;

2. All expenses involved in
the adwwSinistration of the
mechanise to be padd by
the mgnufacturey or the
dealer; )

3. Decision of the third
party must bhe binding on
at least the manufacturer
0Y the dealer.”

The bill establicshes bad policy in the
following reapects:

the quantifying of a finite number of
attempte (¢ correct a mechanical problem
is imposeible due to the wide varicty
and varying conplexities of different
parts or componcnts of modern motor
vehicles;

some failures, cven if never fixcd,
simply do not riese to the level where
replacement or repurchase of the encire
vehicle ie& appropriate, e.g. car clock;

some discretiounary or "goodwill" repassr
attenprs would no longer be undertaken
for fcar of triggering the recpurchase or
replacement rtight, e.g. repeated efforts
to lotete and eliminate ¢dd noises, or
repeated efforte to improve fuel economy:

(800) 666-1917
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AUTOMOBILE IMPORTERS OF AMERICA. INC
-3 -

d. consumer expectations of a defect-free
or new car would be raised to an
unrealistic level, with resulting
consumer dissatigfact_.on with “he
industry and the law;

e. the cleimant would be relieved of hie
normal burden of proving hie case but
would instead be gtle to relz on an
arbitrary fact to shift the burden to
the warrantor, wvhich is wfair ond
unressonablec and contrary to long
established rvles of law; the recsult
would be tc make it easy for a consumer
to get rid of a car that no longer
&uited the consumer because of factors
having nothing to do with warranty
gexvice, e.p. exterior color, or model
featuregs such as a sedan instead of @
station wagon.

3. Techmical Defecte of the Bill
a. with regard to the four accempte to fix:

i. provision should be made for notice
from the consumer to the warrantor
after two unsuccessful attenpts to
fix with an opportunity for a perazonm
employed or desigmated by the
warrantor to be present at further
fix attempts;

ii. "noneonformity'" should be more
specifically defined in terms of
parts or conponents, 8o as to avoid
different problems being constidered
within the samc fix atteopts.

b. with repserd to the 20 days out of service:

i. &auch a provision discriminates
againet those companies tha: have
warranty curations longer thsn the
current standard l2-month pcriod,;

(800) 666-1917
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AUTOMOUILE IMPORTERS ~ AMERICA, INC.,
-4 -

ii. 1o recognitiocn ie made of the
effect of those warranties which
also have a mileape duratton limit;

1344, unlike the four attempts provision,
this provision dacs not make clear
that the 20 days cumulative out of
s6¢rvice must be for the same
“nonconformity";

= iv. provisions shovld he tmade for
notice from the cousumer to the
warrantor after seven cumulative
days out of service;

v. no gllowance is made for delsays
cauvgsed by events beyond the
warrantor's control, e.g. work
Etophpdges Or transportation
fatlgres;

vi. 1f the point of this provieion is
the inconvenience to the conswner,
a moxe appropriate vyemedy would
be the furnishing of a canmarable
¢car afrer the 20 deys out of
eervice, especially combined with
the warTanty extension provision
already in the law; revurchasc or
replacement is simply too drastic,

(800) 666-1917

c. It should be madc clcar that the law
applies only to voluntary exprass
warrsntics, not implied warranties nox
warranties required by statutes, e.g.
emiseione warrantics.

Individual AlA Memberg are urged to testify in
.addttion to the AlA testimony, lndustlry souroes
" 4n California agree that if there ie any significsnt
chance of turming the legisiature around on this

,:‘:l LEGISLATIVE INTENT SERVICE

bil1l, that chance would be enhanced by a large =3
turnout a8t the hcoring, even if individusal companiles ‘::.
only submitted or ruasd brief statemente. "X
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Also, {t would be helpful if AlA Membere alerted
their dealers in California to the existence of,
and prablems with, this bill. Anticipsated desler
proplems, in addition to the pofnte notud adove
include:

- the adminigtrative burden which would fall
on the éealers in handling the increased
warranty dieputces and repurchasc or
replacemenit of vehiclcs where necessary;

« the time and emctional encrpy rogquired to
deal with {ncreascd ond probably wmrenlistic
consumeYr expectations; and

- increased financial liability arising out
of those cases where repurchase or replace-
wmenit ig requiyed Lecause of service
deficiencies rather than product deficiencies.

Comments on the points lisgted above or additional
Eointa which you believe ought to be rassed shoulad
e commmicated to me or Milton D, andrewe
(202-347-6007), who i3 expected to be the AlA
representative gt the August 11 hearing.

(800) 666-1917
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Regional Governmental Affairs Office Suite 260 - 925 L Street
Ford Motor Company Sacramento. California 95814
Telephone: 916/442-0111

August 4, 1981

Mr. Richard Thomson

Chief Counsel

Senate Judiciary Committee
State Capitol - Room 2046
Sacramento, California 95814

REy Assembly- Bill 1787

Dear Richard:

Last week I sent you Ford's proposed amendments to
Assembly Bill 1787 which were forwarded to me by our Office
of General Counsel. One of the paragraphs was missing
because the tape was garbled.

Here is that section, which is to be inserted in section
(b), page 2 of Mr. Weiner's memorandum to me:

(b) "Same nonconformity" shall mean a condition
which is caused by a failure of the same part.

I apologize for any inconvenience this may have caused
the Committee.

Sincerely,

RICHARD L. DUGALLY

Regional Manager
Governmental Affairs

RLD:cme

cc: Honorable Sally Tanner
Jim Austin -
Al Davis

Kathi Hamilton
Lee Ridgeway

Loren Smith aﬁpjw

(800) 666-1917
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Motorcycles America Inc.

6 AiijEE:IS3T\\\
\
Re: . AB1787 J
" We Oppos

Hon. Omer Rains, Chairman
Senate Judiciary Committee
State Capitol

Sacramento, CA 95814

Dear Senator Rains

We are informed that the above-numbered Assembly Bill, the so-called
"Lemon Law," will come before your Judiciary Committee next week.

The Bill requires the repurchase or replacement of a motor vehicle
after a "reasonable" number of attempts to conform the unit to the
applicable express warranties.

(800) 666-1917

We, like most motor vehicle manufacturers and distributors, are de-
pendent upon our dealer network for warranty repair, and it is per-
haps true that there are some whose mechanics are more skilled than
others. However, there is little reason why a problem cannot be
worked out with reasonable cooperation on the part of all concerned --
the manufacturer or distributor, the dealer, and the vehicle owner.

If a motor vehicle cannot be repaired by the dealer after a reasonable
number of attempts, then any manufacturer or distributor will repur-
chase or replace the vehicle voluntarily. We have all had to do this
on occasion. But to give the consumer the added impetus of AB1787
will serve no purpose but to encourage consumers -- not all of whom
are models of patience and rectitude -- to fly to their lawyers over
any sticky mechanical problem that may arise. This can only serve to
jam already-crowded court calendars with picayune complaints over mat-
ters which could have been settled justly with the application of time <3¢
and patience. It seems clear to us that such a law will serve no pur- u::

pose but tc fatten the purses of the legal fraternity. 5{

/ LEGISLATIVE INTENT SERVICE

(/

Indeed, the Californian doesn't need additional laws to protect his
consumer rights -- the statute books are already full of them.

May we urge you and your colleagues to give this Bill your most dis-
passionate assessment in order that you also may foresee the complica-
tions which can arise from the passage of this proposed legislation.

Sincerely
- - - ’a{./ r - —
.. .',’/}}1‘, P s f‘)‘_/étr

Wayné L. Moulton
President

cz Mr. Richard Thomson, Judiciary Committee Consultant

Hon. Sally Tanner éﬁFQWL¥Li



TOYOTA
TOYOTA MOTOR SALES, U.S.A,, INC.

TELEPHONES 2055 WEST 190TH STREET
213y 7701730 TORRANCE. CALIFORNIA 90509
213) 532-5010

TELEX 6746

August 6, 1981

Mr. Richard Thomson

Senate Judiciary Committee
State Capitol

Sacramento, CA 95814

Dear Mr. Thomson: e

//
I am writing to you regarding California Aésembly Bill 1787 whjich the Senate
Judiciary Committee is scheduled to considé{\on Tuesday, Au

We believe that the proposed legislation does not consider the complexities
inherent in automobiles and the automobile service and repair industry. For
example, AB 1787 does not address the matter of customer—abused vehicles or
overly sensitive reactions to minor problems.

AB 1787 would also discourage discretionary or "goodwill™ attempts by the
dealer to repair a vehicle. Such attempts would no longer be undertaken for
fear of triggering the repurchase or replacement right.

We believe that existing laws adequately and reasonably protect the rights of
consumers, manufacturers and dealers, and that manufac turers have already
developed systems to respond effectively and fairly to customers with
after-sale problemse.

For these reasons, Toyota Motor Sales, U.S.A. opposes AB 1787. We urge that
you vote against this bill.

.
R. N. Wright
Government and

stry Relations Manager

RNW: jk -

(800) 666-1917
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: ) Motorcycles America Inc.

5 August 1981

Re: ABl787 ]
_We Oppose€

Hon. Omer Rains, Chairman
Senate Judiciary Committee
State Capitol

Sacramento, CA 95814

Dear Senator Rains

We are informed that the above-numbered Assembly Bill, the so-called
"Lemon Law," will come before your Judiciary Committee next week.

The Bill requires the repurchase or replacement of a motor vehicle
after a "reasonable" number of attempts to conform the unit to the
applicable express warranties.

(800) 666-1917

We, like most motor vehicle manufacturers and distributors, are de-
pendent upon our dealer network for warranty repair, and it is per-
haps true that there are some whose mechanics are more skilled than
others. However, there is little reason why a problem cannot be
worked out with reasonable cooperation on the part of all concerned =--
the manufacturer or distributor, the dealer, and the vehicle owner.

If a motor vehicle cannot be repaired by the dealer after a reasonable
number of attempts, then any manufacturer or distributor will repur-
chase or replace the vehicle voluntarily. We have all had to do this
on occasion. But to give the consumer the added impetus of AB1787
will serve no purpose but to encourage consumers -- not all of whom
are models of patience and rectitude -- to fly to their lawyers over
any sticky mechanical problem that may arise. This can only serve to
jam already-crowded court calendars with picayune complaints over mat-
ters which could have been settled justly with the application of time "
and patience. It seems clear to us that such a law will serve no pur- ‘0‘

pose but to fatten the purses of the legal fraternity. ‘“E
.

LEGISLATIVE INTENT SERVICE

Indeed, the Californian doesn't need additional laws to protect his
consumer rights -- the statute books are already full of them.

May we urge you and your colleagues to give this Bill your most dis-
passionate assessment in order that vou also may foresee the complica-
tions which can arise from the passage of this proposed legislation.

Sincerely

Wayne L. Moulton
President

cz »-. Richard Thomson, Judiciary Committee Consultant
“on. Sally Tanner e
—f-UHe
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RICHARD THOMPSCN
CONSULTANT

SENATE JUDICIARY COMMITTEE
STATE CAPITOL

SACRAMENTO CALIF 95814

AB 1787 (TANNER)

FOR YOUR INFORMATION WANTED YOU TO KNOW KAISER ALUMINUM

% CHEMICAL CORPORATION HAS TAKEN THE POSITION OF OPPOSING

AB 17R7 aAND HAS SENT THE FOLLOWING MESSAGE TO MEMBERS OF THE
SENATE JUDICIARY COMMITTEE,

Owiigné;§;¥ééﬁuﬁé97 WHEN 1T COMES
1ARY ON AUGUST 11,

WE AELIEVE THIS '7WARRANTY'!' BILL WILL NOY DO WHAT IT WOPES
TO DO IN PROTECTING CONSUMERS AGAINST DEFECTIVE CARS, 8UT
RATHER wWwILL DELAY THWHE RESOLUTION OF VALID CONSUMER COMPLAINTS
AND POSSIRLY TNCREASE THE COST OF ALL NEW CARS,

1 H0OPF YD!J WILL VOYE A0

BEFORE THE SENATE JU

THE PRESENT SONG-VEVERLY ACT AND VOLUNTEER MANUFACTURER AND
CEALER WARRANTIES ALREADY PROVIDE MECHANISMS FOR RESOLVING

(800) 666-1917

'I LEGISLATIVE INTENT SERVICE

o

5

st
L

CUSTOMER COMPLAINTS AND TWEIR FLEXIBILITY ALLOWS FOR MEDIATION ?b‘
0P RINDING ARRITRATION, MANDATING A DEALER TO REPURCHASE AN ‘:::
2

AUTOMNBILFE AFTER FOUR ATTEMPTS TO CORRECT A POSSIBLY MINOR
PRORLEM wTLL SURELY INCREASE THE LIKELIHOOD OF COSTLY AND TIME=
CONSUMING LTITIGATION, THESE COSTS WOULD ULTIMATELY HAVE TO BE
RECOUPED &Y INCREASFD AUTOMDBILE PRICES,

THE CONSUMEP IS PRESFNTLY VERY WELL PROTECTED BY PRESENT

Liw AND VOLUNTARY LARANTY RPROVISIONS, AB 1797 RAISES THE REAL
PASIIRALILTIVY NF UNPERMINING THIS PROTECTION BY SETTING THWE STAGE
BN PDIUTRACTED LA~SUITS INSTEAD, AB 787 1S NOT IN THE REST
IMTERESTS IF TWE COMSUMER, PLEASE VOTF AGAINST IT,

X . SPEES -

vICE ORESTIDENT = PHRLIC AFFAIRS

~FSTERN REGION

<4TSER AL MTNUM & CHEMICAL €ORPORATION - Py
IfN _AKESICE “RTVF wDF} k&“7
Dawi_anP CALIF Qdeay

T 115118
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BovyDEN. ‘QOLURIS, I TAU'SER & SAXE
ATTORNEYS AT LAw
455 CARPITOL MALL, SUITE 415

S SCO OFFICE -
SACRAMENTO., CALIFORNIA 05814 SAN FRANCISC ;

126 POST STREET, SIXTH FLOOR
L9I16) 441-0868 SAN FRANCISCO. CALIFORNIA 94108
' 4i15) 398-1784

August 7, 1981 220.20

FILE MO,

The Honorable Omer L. Rains
Chairman, Senate Judiciary Committee
State Capitol

Room 5082

Sacramento, CA 95814

Dear Mr. Rains:

This office represents the Western Vehicle Leasing
Association, formerly the California Vehicle Leasing Association,
a regional trade association comprised of approximately 250
lessors and entities providing services to the leasing community.
The Association's membership involved in leasing, the vast
majority of whom are based in California, lease in excess
of 200,000 vehicles to consumers and businesses throughout
the state.

. . -~ el . .
We are writing on b f of thejAssociation to express
its strong opposition ;9/5%2?11787 whiych your committee will
hear on Tuesday, August1ll. This opPosition stems not so
much from the intent béQind the medsure which we perceive

to be to provide greater specificity to a presently existing
provision but rather from the Association's analysis that

the bill as presently drafted simply fails to achieve its
perceived objective.

Particularly troublesome is the concept that a vehicle
out of service by reason of repairs for a cumulative period
of more than 20 days may be returned for reimbursement of
funds paid. This open ended provision ignores potential abusive
treatement by the user as well as the results of accidents
and the like which bear no relationship to a failure on the
part of the manufacturer to deliver a merchantable product.

Additionally, the Association is concerned that this
measure will be abused by certain elements of the consumer
public. 1Insofar as leasing itself is concerned, it must be
remembered that the lessor is the owner. Thus, in addition
to a myriad of reasons why a lessor would not wish to terminate
a lease, not the least of which is that lessors will often
have a negative cash flow early in the lease and that even
where this is not the case a reimbursement after deducting
for use may leave the lessor with a 1loss, the lessor community

")
-=$I
ae®

=YeRL)
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The Honorable Omer L. Rains
August 7, 1981
Page Two

finds itself caught in the middle- between the lessee and the
manufacturer. And this bill in its present form certainly
leaves entirely unclear the rights of the respective parties

in a leasing context. For instance, must a lessor return

the vehicle and terminate the lease at the request of the

lessee when the presumptions are satisfied? Similarly, may

the innocent lessor recover its losses resulting from a termina-
tion? Given the rapid growth of leasing, this failure to

deal with the rights of all affected parties should not be
legislatively sanctioned.

The Association would like to express its appreciation
for your consideration of its thoughts in this matter.

Sincepely yours,

/l
Caqy: C. Boyden

CCB:jk

cc: Edward M. Davis
Robert G. Beverly
John T. Doolittle
Milton Marks
Nicholas C. Petris
Robert B. Presley
David A. Roberti
Alan G. Sieroty
Sally Tanner
Richard Thomsonn///
Western Vehicle Leasing Association
Bruce Williams

<P -4q
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A. E. Davis and Company

925 L Street, Suite 390 ¢ Sacramento, CA 95814 e (916) 441-4140

AEKE

August 7, 1381

To the Members of Senate Juadiciary Committee:

Chrysler Corporation urges you to vote NO on AB 1787 (Tanner),
the so-called "Lemon" bill, when it is heard by you on Tuesday,
August 11.

Here's why.

This bill would place a great time and expense burden on the
car purchaser by forcing him or her to go to court to prove that
the vehicle's nonconformity fits the language of the proposed
amendment contained in AB 1787. We understand that Superior Court
cases in Los Angeles now take more than four years to come to trial.
This certainly indicates the potential for a purchaser becoming
very angry with the court system, his attorney, as well as the dealer
and manufacturer because of the delay.

Chrysler can't afford any dissatisfied purchasers, so it has
established a procedure of using third parties to resolve, in a matter
of weeks instead of years, disputes between the purchaser and the
dealer over an unrepaired component of the vehicle during the war-
ranty period. This is accomplished through Customer Satisfaction
Arbitration Boards (CSAB). These consist of five members - a
certified auto mechanic, a consumer advocate, a public member, a
dealer representative and a Chrysler employee. After review of each
complaint received from a dissatisfied purchaser, the final decision
can be voted on only by the mechanic, consumer advocate and the public
member. The decisions, so far, have ranged all the way from denying
that the purchaser has a valid case to ordering the dealer and Chrysler
to replace the vehicle with a new one. Replacement has taken place
in four instances in New York, West Virginia and Missouri involving
three passenger cars and one pick-up truck, so this system works and
in a matter of weeks, not years as would be the case under AB 1787.
The final decision is binding on Chrysler and the dealer, but not on
the customer who still has the option of going to court.

In summary, we believe this Chrysler CSAB program is a far better
way, and certainly less costly in time and money to the car owner,

to get 3 satisfactory resolution to the problem of the so-called
"Lemon" car than the long, drawn out method embodied in AB 1787.

Thank you.

Sincerely,"

—

(800) 666-1917

,I LEGISLATIVE INTENT SERVICE

A.E. Davis w‘&}(}

cc: Assemolywoman Sally Tanner 699



CALIFORNIA ADVOCATES, [NC.

Park Executive Bidg., 925 L Street, Suite 380, Sacramento, CA 95814 (916) 441-5050

August 7,

Members,

Subject:

The Califo

1981

Senato tee on Judiciary

nner) - New Motor Vehicle Warranties

a Automobile Dealers Association is opposed to

AB 1787 (Tanner), the "lemon law" bill. On-behalf of
two thousand franchised new car dealer members, our reasens
for opposing this bill are as follows:

1.

The automobile industry has established a
variety of workable programs for settling
consumer complaints;

AB 1787 would create disputes rather than
resolve them;

Additional litigation undoubtedly would ensue;
The price of new vehicles eventually would increase;

Existing law provides sufficient remedy to con-
sumers, particularly in light of last year's
statutory requirement for providing notice  of war-
ranty rights to the customer. (AB 2263, Civil
Code 1793.1):;

The number of vehicles which cannot be corrected to
the customer's satisfaction is very small, given the
total volume of retail sales in California each year.

We believe that enactment of AB 1787 would be adverse to the
consumer's interests. It would encourage litigation rather
than negotiation or arbitration in attempted settlement of
such disputes.

Sincerely,

HsbS ] Lok

Robert J.lEeckus

A7

0
(W 2

ren V. Smith

SP-0l

(800) 666-1917
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STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY

g - A
e ALY A

S

EDMUND G. BROWN IJR., Governor

DEPARTMENT OF

G

"020 N STREET, SACRAMENTO, CALIFORNIA 95814

445-4465

August 10, 1981

Honorable Omer L. Rains
Chairman

Senate Judiciary Committee
State Capitol, Room 5082
Sacramento, CA 95814

Dear Senator Rains:

I would like to express the support of the Department
of Consumer Affairs for Assemblywoman Sally Tanner's AB 1787,
the new automobile "lemon" bill. AB 1787 will be brought up
for your consideration on Tuesday, August 11 in the Senate
Judiciary Committee.

The merchantability of new automobiles and the inability
to obtain satisfactory repair of defects during, or even after
the warranty period, have been serious and expensive problems
for new car purchasers. The existing warranty laws have
failed to protect such purchasers from having to make numerous
trips to the dealer and being left without the use of their
car, sometimes for long periods of time, in order to have the
same defect or a series of defects repeatedly repaired. 1In
some cases, tne warranty will expire, leaving the frustrated
purchaser with a vehicle that still has expensive, uncorrected
(unsuccessfully repaired) defects -- a so-called "lemon."

California's current warranty law provides the new car
purchaser with a right to a replacement vehicle or a refund
when a venicle cannot be fixed. However, that provision 1is
ambiguous. AB 1787 would amend existing law to add that four
repair attempts on the same defect or a total of 20 days in
the repair shop during the warranty period, are to be used as
criteria for estabplishing at what point a vehicle 1is suffi-

ciently defective so as to give rise To the consumer's 2xisting

right to 2 replacement venicie or a refund. in so doing *%he
bill wi'l nelp =lear up =-he ampiguity in <he existing warranty
law and er-ccurace automopile manutfacturers and <their zzzlars
to improve <tne guality o7 thneir new automobilas and =2 <ruiy
correct defeczive cenditions ‘n Thae Zars tThey sei: as suickiy
as Do0ssipie.

-«

(800) 666-1917

,l LEGISLATIVE INTENT SERVICE
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Senator Omer Rains
Page 2

AB 1787 is a modest proposal which, while not a panacea,
will improve 2 difficult, frustrating, and expensive consumer

problem and merits your support.

Sincerely,

Director Te—

cc: Members & Consultant, Senate Judiciary Committee
Assemblywoman Sally Tanner

L =
RICHARD. B\ SPOHN -

(800) 666-1917

'/ LEGISLATIVE INTENT SERVICE
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Amertcan Honda Motor Co.. Inc

DI W Alonara Blid. ¢ PO Box Y70
(tardena. Calitornia 90247 e 1213y 327.8280

August 10, 1981

California Senate
State Capitol
Sacremento, CA 95814

(800) 666-1917

This letter is written to set forth American Honda's position with
regards to Assembly Bill 1787. In general, we, as members of the
Automobile Importers of America (AIA), share the concerns expressed
in the AIA's August 6th letter to the Chairman and the Members of the
Judiciary Committee, although we doubt that a compulsory loaner car
provision would solve the other serious problems inherent in the pro-
posed legislation.

Rather than repeat those concerns, let me make a few observations from
our unique standpoint as the only major U. S. distributor of both auto-
mobiles and motorcycles. American Honda is a consumer oriented company.

GISLATIVE INTENT SERVICE

and world-wide. S,
Q.“

. - . . . .

Because of this position, American Honda believes the intent of Assembly “:l

Bill 1787 in attempting to clarify Section 1793.2 of the Civil Code 1is
appropriate. This clarification, however, from an administrative and
practical point of view, causes us some concern.

1. The timelines (20 days) and number of attempts (four) do not take

into consideration the possible technical complexity of a repair problem

or whether the problem is major or minor. The proposal also lacks the
flexibilityv needed in situations involving customer preceptions of pro-
blems, especially where the problem might not actually exist.

2. There is nn r=chanism -or notification to the manufacturer or dis-
tributor that ""the clock' has started on a.specific repair problem. A
manuracturer's first notice could be the request to reimburse the customer.

SP-A
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August 10, 1981

American Honda's position
on Assembly Bill 1787
Page 2

Even the dealer may not know the number of attempts that have been

made to correct a particular nonconformity, if the customer has visited

several dealers in an attempt to have the problem resolved. The manufac-
turer or distributor must have the opportunity to assist the consumer

and the dealer before the '"time/attempt" period has expired.

3. No allowance is made for delays caused by events beyond the warrantor's

control, i.e., work stoppages, transportation failures, etc.

American Honda feels that the current laws adequately protect the consumer

while maintaining a fair balance with both the dealer and manufacturer.

We realized many years ago that it is in our own best interest to assure

customer satisfaction with our products and this philosophy has paid
dividends in repeat sales. We pledge to continue this corporate position

well into the future.

Thank you for this opportunity to present our views. I would appreciate
the opportunity at tomorrow's hearing to make a brief oral statement and

to answer any questions you may have.
Very truly yours,
AMERICAN HONDA MOTOR CO., INC.

Richard B. Thomas
National Service Manager
Automobile/Motorcycle/Power Products

RBT: jdc

o 4/ LEGISLATIVE INTENT SERVICE
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August 19, 1981

The Honorable Sally Tanner
and the Members of the
Senate Judiciary Committee

State Capitol

Sacramento, Californig_gﬁ&l&_\m\ B

.

ReX Assembly Bill 1787

Dear Mrs. T er and M
of the Sena ictary Committee:
We are writing jointly to tell you of Chrysler
Corporation's new policy on the 1982 product warranty.

When Chrysler first announced their customer
satisfaction board there was some apprehension, as
may be expected with such a major undertaking. However,
after installation of fifty-four boards and two years
of experience we can point with pride to some very
significant accomplishments:

1. Excellent dealer support with 95% participation;

2. Positive national and local media coverage;

3. Satisfied owners, a majority of whom indicate
an intention to again purchase Chrysler
products;

4. A growing consumer awareness that Chrysler

Corporation and its dealers are concerned
about customer programs;

5. Reduced litigation and small claims action.

Due to the favorable experience with the Chrysler
customer satisfaction board, Chrysler Corporation plans
to make this procedure a part of Chrysler's 1982 product
warranty. Ey providing an arbitration option for our

(800) 666-1917

,I LEGISLATIVE INTENT SERVICE
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The Honorable Sally Tanner
and the Members of the
Senate Judiciary Committee

August 19, 1981
Page Two

customers, we are confident that more warranty problems
will be resolved without the necessity of costly
litigation. This will result in a substantial increase
in customer satisfaction.

We are extremely confident the car buying public
will recognize these positive steps toward consumer
satisfaction.

Mrs. Tanner and Members of the Senate Judiciary
Committee, please allow us to meet with you individually
and/or together to express our concerns. We also wish
to reconfirm our feelings that AB 1787 as presently
written will drive California automobile dealers into
economic chaos, a situation which is perilously close-
to where we are now.

i ¥, President
Sw1ft World of Cars and ,
Member of Chrysler Arbitration Board

0. Yaodnds

B. VANDENEERG, Pre51den
e Vayjenrerg Lompan:es and
Member of the C:lifornia
New Motor .ci.icle Roard

(800) 666-1917

'/ LEGISLATIVE INTENT SERVICE
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SENATE COMMITTEE ON JUDICIARY

August 25L/138l\‘\\\
N
Suggested amendments \\\fiiifbly Bill 1787 (Tanner) as amnended

July 7, 1981

Delete Page 4 and insert:
(e) It shall be presumed that a reasonable number of attempts
have been undertaken to conform a new motor vehicle, excluding motor-

cycles, motor homes, or off-road vehicles, to the applicable voluntary

express warranties if within the first 12 months or 12,000 miles, _ =
N\ o
whichever occurs sooner, after delivery to the buyer the sam%/ﬁajor %
nonconformity has been subject to repair five or more times h@*tﬁg/ §
,\ N’
warrantor or its agents after written notice to the warrantor. ., A N\
S == o Belemes .
/ same major nonconformity is any malfunction of EHN® same component or S
i P
. . . ¢ W
% part which renders the motor vehicle inoperable or unusable. L ?
. - R -
: zZ
If a third party dispute resolution mechanism exists to resolve =
Z
disputes between the buyer and warrantor or its agent, this presumptiong
=
may not be asserted by the buyer until a written complaint is filed <
%)
with and a decision rendered by such third party. All decisions shall 8
-
be binding on the warrantor or its agent and shall be rendered within Y
s.‘t‘
60 days unless an extension is agreed to by parties to the dispute. ‘:::
L
&

All expenses involved in administration of the dispute resolution
mechanism shall be paid by the warrantor or its agent.
If a dispute resolution mechanism is not available or the buyer

is dissatisfied with the non-binding third party decision, the buyer
ma - assert this presusption in an action for relief provided for in this
section. The warrantor or its agent may rebut this presumption by
prc 2uacing eviéence (1) *+hat there was and is no nonconformity, or

- : : , . . aﬂ;)maﬁﬁ
(z) that the vehicle's nonconformity, if any, has been cured, or - _}Q
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Suggested amendments to Assembly Bill 1787 - Page two

(3) that the nonconformity, if any, was and is a minor nonconformity
that does not and will not render the motor vehicle inoperable or
unusable and an offer to provide fair compensation in money has been
communicated to the buyer, or (4) that the nonconformity, if any,
was the proximate result of unauthorized or unreasonable use of the

vehicle following sale, or (5) other justifiable cause.

(800) 666-1917

':l LEGISLATIVE INTENT SERVICE
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Consumer Action 1417 Irving Street, San Francisco 94122 ¢ (415) 665-2772

March 16, 1982
Senate Judiciary Committee
State Capitol
Sacramento, CA 95814

Dear People:

Please make sure that Sa

(800) 666-1917

Thank you.

2
L RIS
o o=

Michael Heffer T

Sincerely yours,

'/ LEGISLATIVE INTENT SERVICE

. ¢
-=$/
X
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Board Members: Catherine Johnson. Chair; Kay Pachtner, Vice Chair: Ken McEldowney, Sec.; Darryl Cox; George Evankovich; Neil Gende!-
Jeremiah Hallisey; Sue Hestor; Supervisor Quentin Kopp: Helen Nelson; Ellen Roberts; Regent Yori Wada; Supervisor Nancy Walker
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State of Connecticut
HOUSE OF REPRESENTATIVES
STATE CAPITOL
HARTFORD, CONN. 06115

REPRESENTATIVE JOHN WOODCOCK MEMBER
FOURTEENTH DISTRICT ENERGY AND PUBLIC UTILITIES COMMITTEE
FINANCE, REVENUE AND BONDING COMMITTEE
P.0. BOX 684

JUDICIARY COMMITTEE
STATE CAPITOL
TELEPHONE
5668650

SOUTH WINDSOR, CONNECTICUT 06074

May 11, 1982

Mr. Jay J. DeFuria

Assembly Camittee on Consumer
Protection and Toxic Materials
State Capitcl

Roam 4146

Sacramento, Califormia 95814

RE: Camnecticut ''Lemon Law'

Dear Mr. DeFuria:

In response to your recent request, I enclose a copy of the Commecticut
"Lemon Law,'' which has received the approval of the Connecticut General Assembly,
and which is awaiting Governor William A. O'Neill's signature. I further enclose
a copy of the Office of Legislative Research's analysis as to this bill.

Thank you for your cantinued interest; and if you have any questions or
comments, please do not hesitate to contact me.

Vi ruly yours,

JIW:ca

Enclosures -

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE
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House

WO EwNn =

File Yo. 700
{Reprint of Pile Xo. 362)

Substitute Aouse Bill No. 5729
As Amended by House Amendaent
Schedule "a®

Approved by the Legislative Commissioner
AN ACT CONCERNIRG AUTONOBILE WARRANTIES.

. Be it enacted by the Senate and House of
Representatives in General Assembly convemed:

(NEW) (a) As used in this act: (1
"Consuaer"™ means the puarchaser, other thamn ‘for
purposes of resale, of a motor vehicle, any person
to vhos such motor vehicle is transferred during
the duration of an express wvarranty applicable to
such motor vehicle, and any other persomn eatitled
by the terms of such wvarranty to enforce the
obligations of the wvarranty:; and (2) "xotor
vehicle™®™ =means a passenger aotor vehicle or a
passenger and commercial motor vehicle, as defined
in subdivisions (35) and (36) of section 14-1 of
the general statutes, as amended, which is sold in
this state.

(b) If a nev motor vehicle does not conform
to all applicable express varranties, and the
consumer reports the noncon formity to the
manufacturer, its agent or its authorized dealer
during the ¢term of such express varranties or
during the period of one year following the dJdate
of original delivery of the motor vehicle to a
consumery whichever 1is the earlier date, the
mana facturer, its agent or its authorized dealer
shall azake such repairs as are necessary to
confora the vehicle to such express warranties,

N
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2 rile No. 700

notwithstanding the fact hat such repairs are
made a<ter “he «erpiratirn (I such term or such
one~year period.

(<) If +*he wmanufrc-turez, or its agents or
aunthorized dealers 2re unable to confora the motor
vehicle to any zpplicable express varranty by
renvairing or cnrrecting any defect or conditioan
vhich substanrially impairs the use and value of
the z2otor vehlcle to the consunmer after a
reasonable numher of attempts, the manufacturer
shall replace the motor vehicle with a new aotor
vehicle or accept return of the vehicle froa the
consumer and refund to the consumer the full
purchase price 1including all collateral charges,
less a reasonable allovance for the consumer's use
of the vehicle. A reasonable allowvance for use
shall be that amount directly attributable to use
by the consumer prior to his first report of the
noncon formity to the manufacturer, ageant or dealer
and during any subsequent period when the vehicle
is not out of service by reason of repair. It
shall be an affirmative defense to any claim under
this act {1) that an alleged nonconforaity does
not substantially impair such use and value or (2)
that a nonconformity is the result of abause,
neglect or unauthorized nmodifications or
alterations of a motor vehicle by a consumer.

(4) It shall be presumed that a reasonable
nusber of attempts have been nndertaken to conform
a motor vehicle to the applicable ezpress
varranties, if (1) the same nonconforaity has been
subject to repair four or more times by the
manufacturer or its agents or authorized dealers
vithin the express varranty tera or during the
period of one vear following the date of original
delivery of the w@motor vehicle to a consamer,
vhichever is the earlier date, but such
nonconforuity continues to exist or (2) the
vehicle is out of service by reason of repair for
a cumolative total of thirty or aore calendar days
during such term or during such period, whichever
is the earlier date. The itera of an express
varranty, such one-year period and such thirty-day
period shall be extended by any period of time
dureng vhich repair services are not ‘available to
the consumer because of a wvar, invasioan, strike or
fire, flood or other natuaral disaster.
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Pile No. 700 3

72 (e) VNothing in this act
73 limit the

78 available

shall in any vay
Tights or remedies vhich are othervise

to a consumer under any other law.
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STATE OF CONKECTICUT

§€f/ AMERDHEFT £
LCO o, 38612
General Assembly .
February Session, A.D., 1982
Nffered Ly ST, MUSTOME, 13th Distriet
3Er¥. SULLIVAN, 156TH DIST.

To Zuost. souse Eill Lo. 572¢ File Ho. 700 Calendar !lo. 0474
tnticled *"ah ACT CONCERNING AUTOMOBILE WARRANTIES."

In line 40, after the period, 1insert the following:
"kefunas snall be made to the consumer, and lienholder if any, as
tneir laterests may appear."

After line T4, insert the'followipg:

"(f) If & manufacturer has established an informal dispute
settlement procedure which complies in all respects with the
provisions of title 16 Code of Federal Regulations Part 703, as
from time to time amended, the provisions of subsection (ec¢) eof
tnis secticn cencernine refunds or replacement shall nct apply to

»

L)
any consumer who has not first resorted to such procedure."
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— %ﬂy SPECTIAL ANALYSIS

i%%g@fﬁj rile No. 700 (Previously
CONNECTICUT File No. 362)

GENERAL ASSEMBLY 4/28/82

sHB 5729 (as amended by House "A" and Senate "A")*
General Law Committee

AN ACT CONCERNING AUTOMOBILE WARRANTIES

AMENDED BILL SUMMARY: This bill would require a manufacturer of

a new passenger carrying car, van or truck or the manufacturer's
agent or authorized dealer to repair all cdefects covered by a
written warranty if reported by the purchaser during the warranty
period or within one year of the vehicle's delivery date, which-
ever is earlier. If these vendors are unable to repair a defect
which substantially impairs the-vehicle's use and value after a
reasonable number of attempts, the bill would require the manu-
facturer to either replace the vehicle or refund the full purchase
price and collateral charges, less an allowance for the consumer's
use. A refund would be made to the consumer and to anyone holding
a lien on the vehicle. 1If a manufacturer has established an in-
formal dispute settlement mechanism that complies- in all respects
with relevant Federal Trade Commission regulations, the bill would
require a consumer to attempt to settle the dispute through this
mechanism before the bill's provisions regquiring a refund or
replacement would apply. The bill would specify that the manufac-
turer would have the following affirmative defenses in any suit

to have a vehicle replaced or to recover the cost of a vehicle:

l. The defect does not substantiaily
impair the vehicle's use and value.

2. The defect was caused by the consumer;s
abuse, neglect or unauthorized modifi-
cation of the vehicle.

The bill would specify that a "reasonable number of attempts"
have been d&ndertaken when: 4

1) the same problem has been subject to
repair four or more times during the
warranty period or within one year of
the vehicle's. dellvery date, whlchever

: ls earl;er; 2 33, 200 P

‘Q‘

”tﬁe vehicle: has been cut of service
o for repair for a cumulative total of
- w- ... 30 calencar days dur*vg the same...
=ew .5t . perioda .l i fwe e .
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In addition, the bill would extend th2 term of a written war-
ranty, *the one-year period following the vehicle's delivery
and the 30-day period for repair for th> period of time during
wnich repailr cervices are unavailakle cGue to war, invasion,
strike or fire, flood or other natural disasters.

Finally, the bill would not limit other rights or remedies
available to a consumer under any other law.

*House Amendment "A" eliminates everything after the enacting
cTause and rewrites the bill as summarized above. The Amendment
differs from the original bill by:

l) requiring replacement or refund only
for defects which substantially impair
the vehicle's use and value;

2) increasing the allowance for the customer's
. use of the vehicle f£rom the consumer's use
before to the first report of a defect to
the consumer's use before this first report
and cduring any subsequent period when the
vehicle is not out of service for repair;

3) changing the amount of time the vchicle
must be out of service for revair from 20
business days to 30 calendar days;

4) allowing the extension of the warranty
period, one~-year period following delivery
and the 30-day period because of natural
or other disasters; and

¢ s Lo E
5) establishing the affirmative defenses for

manu‘acturers in any claim arising undecr the
bill's provisions.

*Senate Amendment "A" adds the prov1510n concerning the informal
dispute settlement mechanism.

EFFECTIVE DATE: October 1, 1982
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sHB 5729
Page 3

COMMENT

SPECIAL ANALYSIS File No.

Informal Dispute Settlement Mechanisms

The Federal Trade Commission regulations were issued under the
authority of the Magnuson-Moss Warranty Act.

They must be

700

complied with only if the manufacturer refers to such a mechanism

in the warranty.

DD:dkl:sre

L

2)

3)

4)

The mechanism's provide
disputes between consumers and warrantors.

establish requirements for consumer
notification:

require the mechanism to be insulated
from the manufacturer's influence and
that the decision-makers not be asso-
ciated in any way witha party to a
dispute;

require that the mechanism be free
to the consumer; and

generally }equire that a dispute be
settled within 40 daue

a means to mediate
The regulations:

(800) 666-1917
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benate .ugicrary « mittee
Automotive Importe Assn.
California "hamber . Commerce
California .2alers Association
Californicz Manufacturers Assn
Chrysler Corporation @
General Motors Corporation \;f;:;:’,)
Motor Vehicle Manufacturers ~.ssn.
Jay DeFuria

Jerry Giaquinta (Toyota)

Steve Lending (Datsun)

Regional Governmental Affairs Office Suite 260 - 925 L Street

Ford Motor Company Sdacramento Cahlifornia 95814

Teiephone: 916/442-0111

May 20, 1982

Honorable Sally Tanner
Member of the Assembly

State Capitol

Sacramento, California 95814

Subject: Assembly Bill 1787

Dear Assemblywoman Tanner:

Ford Motor Company continues to have problems with
your Assembly Bill 1787, as amended on July 7, 1981,
including your proposed amendments received by this office
on May 18, 1982. 1In fact, we have some suggested amend-
ments of our own which we would like to discuss with you
and your staff. (see attachment)

I therefore recommend that you allow us some time on
Monday to discuss our suggestions with you and your staff.
We prefer to do this rather than try to rewrite the bill
before the Senate Judiciary Committee. If the dealers and
other manufacturers also have some problems, they should
also be at the same meeting.

Thank you for your consideration of our request.

Sincerely,

\

RICHARD L. DUGALLY
Regional Manager
Governmen-al Affairs

b ™ .
LD :cre

Attachment

(800) 666-1917
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Californin AB 1787

In reviewing California AB 1787, we find that there

.are several unworkable definitions and overly extensive remedies
. which should be clarified. Specifically, we believe that there

are six basic problems with this legislation which could be

.. remedied through proper language additions.

LN

l. In keeping with the spirit of the Song-Beverly
Warranty Act, the bill should clearly exclude commercial vehicles
from its coverage. The Song-Beverly Act applies only to consumer
goods; however, the proposed legislation is applicable to new
vehicles, without defining that texm. Accordingly, new vehicles:
should be defined. :

2. Szmilarly, the existing law provides an extension

to the 30-day period for delays caused by conditions beyond the
" control of the manufacturer or his representatives. We believe

this similar provision should be added to the proposed new language.

3. As the Song-Beverly Act in general and this proposed
addition in particular are intended to apply to the express warranty
provided by the manufacturer, there should be a clear exclusion

" of any statutorily required warranties. To include such warrxanties

in this legislation would potentially conflict with other federal
and state laws.

4. The proposed addition refers in several instances
to the same non-conformity without defining that term. It is
quite conceivable that a vehicle may experience a similar condition
{such as an inability to start) at different times during the warranty
period due to totally different causes. We believe that consistent
with the intention of this legislation, the term "same non-conformity”
should be defined as a non-conformity caused by a failure of the same
part.

5. The new legislation would require the repurchase cf a
vehicle based upon an inability to repair under the warranty.
Certainly, i+ could not be the legislative intent to cover vehicles
the failures or which have been caused Zirectlv by the cwner. Thus,
the buy-back rravision shculd not be applicable in instances where
there has been customer avuse, negligence or r~odification or
alteration tc the vehicle.

(800) 666-1917
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Accordingly, the prcrosed additional legislation
should be revised to read ar ‘ollows:

"It shall be presumei that a resscnable number of
attempts have been undertaken to co.nform a new motor vehicle
to the applicable express warranties if (1) the same non-
conformity has been subject to repair three or more times
by the dealer, and one time by the manufacturer; or (2) the
vehicle is out of service by reason of a non-conformity which
has, since the delivery of the vehicle to the buyer, been
subject to repair by the dealer for a cumulative total of
more than 30 calendar days. In computing the 30 days
“pursuant to this section, a day shall mean a full calendar
day that the dealer's repair shop is open for business. The
30 days shall commence on the day when, after the defect
is first reported or known, a written estimate of the cost
of repairing such defect is first prepared. Delays caused
beyond the control of the manufacturer or its representatives
shall serve to extend the 30-day requirement.

The foregoing provision shall not be applicable to any
statutorily required warranties, or in instances where the
‘vehicle has been subject to customer abuse, negligence, or
modification or alteration.

For purposes of this section, the following definitions shall
apply:

{(a) "New vehicle" shall mean only a new passenger vehicle or
motor truck not exceeding 6,000 pounds gross weight
that has not been previously titled or registered, has
not been substantially used or damaged and that is sold
for personal, household or family use.

(b) "Same non-conformity" shall mean a condition which is caused
by a failure of the same part.

6. The legislation fails to provide any incentive for a
repairing dealer to notify the manufacturer of a potential clainm
for replacement since there is no provision in the law for the
courts to allocate sore of the burden cn the dealer. Thus it is
possible for a dealer to "use up" the four repair attempts without
ever requesting assistance frcm the manufacturer., Therefcre, without
any knowledge of the prchlemn, the ranufacturer 28 forced to suffer
the entire cost of replacement cr repurchase.

=Pl

(800) 666-1917
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The bill should be revised to include a requirement
tnat the repairing dealer must notify the manufacturer of a
potential problem prior to the «xpiration of the 30-day repair
yeciod or the fourth repair is attempted. Further, the courts
should be given the discretion to allocate the cost involved

. in any replacement or repurchase that it orders under the law

between the dealer and the manufacturer where appropriate.

(800) 666-1917
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MAJOR DIFFE:INCES BETWEEN PRIOL VEFSLOFN AND NEW VER-ION OF LB 1787

The new amended version:

1) Changes the 20 shop 32ays to 30 calendar davs (to co:.form with the other
provisions of Song-Beverly).

2) Excludes motorcycles, motorhomes anc¢ off-road ‘rehiclcs (asked for by i
the industry).

3) Limits the bill's provisions (4 times/30 days) to only the first year
of ownership or 12,000 miles whichever occurs. first (asked for by the
industry because of emergence of longer warranties).

4) Adds a provision for third party dispute resolution which requires the
consumer to first resort to a program which meets specified criteria
before being able to use the "lemon” bill's presumption in any lawsuit
(asked for the the industry and Senate Judiciary Committee).

The criteria are based on those prescribed by federal warranty law with
a few additions. The additions are:

a) The federal law's criteria as of January 1, 1982 are used (to provide
a fixed standard that isn't subject to change without California
legislative action).

(800) 666-1917

b) Decisions are binding on the manufacturer (like Chrysler program).

c) The manufacturer has a maximum time limit of 30 days to complete
work reguired by a decision (to prevent delay).

d) The statuze of limitations on a consumer's legal rights would be
extended for the time during which the consumer is resorting to
the dispute program (so the consumer's rights would not be
jeopardized).

e) Not only the actual decision, but also the documents used by a
program in reaching a decision could later be used in a legal action

,I LEGISLATIVE INTENT SERVICE

if the decision is not accepted by the consumer. (Permits a court N
to see on what basis the actual decision was reached by a program). %ﬁ;
L ¥ n
..
f) That the annual program audit and information be sent to our L

Department of Motor Vehicles as well as the Federal Trade Commission
(so California will have direct access to the information).
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May 24, 1982

Honorable Omer L. Rains
Chairman

Senate Judiciary Committee
State Capitol, Room 2032

Dear Senator Rains:

The Department of Consumer Affairs strongly supports/ggzz;87
(Tanner), which would amend California's existing consumé(_EEOd
warranty law as it pertains to new automobile warranties, a major
source of consumer complaints. The bill is scheduled to be heard
in your committee on Tuesday, May 25th, at 1:30 p.m.

(800) 666-1917

California's Song-Beverly Consumer Warranty Act (Civil Code
Sections 1790-1795.7) states that a manufacturer or its representa-
tive who is unable to service or repair a warranted product to
conform to the applicable warranty after a reasonable number of
attempts must either replace the product or reimburse the purchase
price (minus depreciation) to the buyer (Civil Code Section 1793.2(d)).
This Act applies to the sale of both new and used motor vehicles
covered by a written warranty.

The problem that occurs with so-called "lemons" -- which have
one or a series of defects that are never properly corrected de-
spite repeated repair attempts -- 1is that there are no criteria to
enable the parties (or a court) to determine what is a "reasonable
number of attempts." The buyer may be required to continue taking
the defective automobile back into the dealer throughout the entire
warranty period (12 months/12,000 miles) only to have his or her

':::l LEGISLATIVE INTENT SERVICE

warranty expire with the automobile still not functioning properly. n::
At that point the buyer may be forced to bear the cost for any ﬁg

additional repair attempts, which still may be unsuccessful in
correcting the problem(s) with the automobile.

AB 1787 would amend the Song-Beverly Act by adding a new sub-
section stating tnat in :the case of a new automobile, a reasonable
number of attempts shall be presumec¢ -o have been undertaker when,
within one year of del- —2ry to thke z.i-2r -r 22,000 miles, whichever

occurs Zirst, the sar: ncnccmform:ty nas teen subject to repair
four or more times, -~ <-2 vehicle is zut 2f service by reason of
repair of nonconformiti=zz f-r more than -nirty calendar days.

-
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Honorable Omer L. Rains
Page two

AB 1787 would also provide that if ~he manufacturer or dealer
has established a qualified third pa-it;” dispute resolution process
(as defined in the bill), and if the buyer receiv:s timely notifi-
cation of the aveilabilitv of the process, the provisions defining
a reasonable number of attempts to repair may not be asserted by
the buyer until after the buyer has first resorted to the dispute
resolution process.

AB 1787 provides a reasonable and equitable remedy for a
major and recurring problem -- the persistently malfunctioning
new automobile. We urge your support of this bill.

Should you wish to discuss this measure further, please
contact our Legislative Unit at 322-4292,

cc: Members, Senate Judiciary Committee
Assemblywoman Sally Tanner

v

(800) 666-1917
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NEWS FROM ASSEMBLYWCMAN

TANNER

80th Assembly District.

FACT SHEET

AB 1787 (TANNER) - "LEMON" BILL

Last year, in response to hundreds of letters from consumers who had
experienced serious and frustrating problems with defective new
automobiles, Assemblywoman Sally Tanner introduced AB 2705. The bill
became known as the "lemon" bill because it offered specific protections
to purchasers of cars that repeatedly defy repair of defects.- The bill
was passed by the Assembly, but was defeated in the Senate Judiciary
Committee by a single vote.

In spite of the bill's narrow defeat, the outcry from the consuming
public for this kind of protection became more and more pronounced as
the bill moved through the Legislature. For that reason, Assemblywoman
Tanner reintroduced the "lemon" bill on March 27, 1981.

WHAT THE BILL DOES

- Amends the Song-Beverly Warranty Act, Civil Code
Section 1793.2

- Pertains only to new motor vehicles,

- Adds simple language to existing warranty law.
Current law states that a consumer is entitled to
a refund or replacement if a warranted product is
not repaired after "a reasonable number of repair
attempts."

- Specifies that a "reasonable number of attempts"”
shall be four times by the manufacturer or its
agents - or 20 cumulative days out of service.

.

AB 1787 is offered as a simple and reasonable solution to the very real
problem experienced by car buyers when - for whatever reason - their
new cars don't function properly.

For more informaticn, contact Mike Ross in Assemblywoman Tanner's Capitol
office at 916/445-7783.

L3

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

¢
%

S ko

SACRAMENT( ADORESS DISTRICT ADDRESS

State Capitol. Room 2016 11100 vailevy Boulevard
Carrarmants (A QGQ1 A _ .. —

725

Oty — ==

I



i _ 9} . This editonal 1s Dresented in ihe pudiic nterest, Our s on its edton.
ang ¢ 'S ODIGaON 10 Dresent Ovar these fACiBes the OPOCEMY VIeWs (

C

THE LEMON BILL

rann

. -

PO ";::‘pu‘
“

o

-mmmauwwmawwnmummmm.

EDITORIAL #2999

Telecast: 6/10/81 - Sign On, Noon News, John Davidson Show, 6PM News,
Sign Off
6/14/81 - Sign On, Between 2 and 5PM, 6:30PM News, Sign Off

By: Art Kern, Vice bresident and General Manager

(800) 666-1917

Have you ever bought a "lemon'"? California consumer agencies get
thousands of complaints every year from people who've bought cars
that have something wrong with them.

This is a letter from a Pleasant Hill viewer. She says she bought
her first new car a year ago. After she started driving the car, she
found out that there were all sorts of things wrong with it--bad
brakes, a defective wheel bearing, a leaky rear window, and shaky
seats. She's been to the repair shop ten times, and she's still got
the bad brakes and the shaky seats. T

Well, where does that leave her? Nowhere, because even though there's
a law that's supposed to help, it doesn't. California consumers can
get a refund or a replacement for any product, including a car, if it's
not fixed after a ''reasonable number'™ of tries. The trouble is, the
law doesn't say what that "reasonable number" is.

'/ LEGISLATIVE INTENT SERVICE

¢
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There's a bill in the legislature that could change all that. It’s
known as The Lemon Bill, and it says that after four tries to fix the
same problem during the warranty period, a consumer can get a refund
or a new car. That sounds like a stiff penalty, but that's what 1it's
going to take to get lemons off the road.

[ ]
(1)
[ ]

Assemblywoman Sally Tanner is the author of The Lemon Bill. We want
her o know that we support the bill, so we're ;oing to send her a
copy of this cditorial. If vou agree that Calirornia dJoesn't need

any more lcmons, except the kind that grow on treecs, write to mc at
Channel Five and I'll see that Assemblywoman Tanner gets your letters.
I'm Art Kern.
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"STOPPING THE MERRY-GO-ROUND"

There is probably no better time to buy a new car because
American made autos are getting better every day. Still,
whether domestic or foreign, once in a while a lemon is
produced. And when that happens, KABC believes the con-
sumer should not be permanently stuck with it.

Getting a new car which is beyond repair might not happen
very often, but when it does, the buyer should be able to

get either a refund or replacement. In fact, present law
does state that you're entitled to those options if a warr-
anted product isn't repaired after a reasonable number of
attempts. The problem is who determines what is reasonable.

According to the mail the KABC Ombudsman Service receives,
the car buyer has absolutely no say and ends up on a lively
merry-go-round of repairs. And while the dealer or manu-
facturer might be providing service with a smile, it is no
laughing matter for the car owner. It means time off from
work, days being late, being without tramsportation, not to
mention the danger of driving a defective car. :

Assemblywoman Sally Tanner is now sponsoring legislation which

specifies that a reasonable number of repair attempts should
be three times by the dealer and one time by the manufacturer
or a total of 20 days out of service. To KABC, that sounds
like a fair solution, but a similar measure failed last year.
This time round, we hope the legislature realizes this bill
is in no way punitive to the auto industry. It merely recog-
nizes that a car is an expensive purchase, and consumers are
entitled to their money's worth.

(Broadcast on Wed. Apr. 22, at 3:56a, 6:20a, 7:20a, 8:20a,
10:56a, and 1:55p, 9:55p, 11:56p.

(800) 666-1917
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‘Last year when freshmanﬁ,'

As'=emblywoman Sally Tanner, D-

~ Los Angeles, ' was a little bit green, :

she tried to remedy a yellow situa-
tion, the problem of getting stuck
withbad cars, commonly referred to
as lemons.”,  ” RS R
surrent state and federal law :
requires manufacturers to replace |
defective vehicles after !
able number of repairs.” But the ill-
defined wording in the laws has

' meant that consumers stuck with

lemons have often had' to go to
court'td.get a newcar. ..,y s -,
L.ast.year, Asqemblywoman Tan-
ner-sponsored AB 2705, which
defined‘a lemon as a_car that,-
within'the first year or 12 000 mlles

has a-major defect.- the repair of .

which_‘would cost more than 5 per- -
cent.of. the purchase price; has a
repairable defect that happens
three times; or is.in the shop 20
days. The: manufacturer of a lemon
would have to provide a new car,
leas the cost of deprecratlon at 10
cents @ mile. U

The-Assembly passed AB 2705
But by a close vote, the bill failed to
make it out of the state Senate
Judiciary.Committee. Assemblywo-
mnn Tanner attributes this defeat
to the.bill's being too complicated.
Ir addition to the complicated defi-
nition of a “reasonable number of

repairs,” the bill contained a lot of -

other language that troubled the

lawyer-legislators on the Judlclary

(ommittee. . gL

The assemblywoman belleves the
answer is a new, simplified version
of last year's bill. AB 1787 will be
heard first by the Assembly’s new
Consumer Protection and Toxic
Materials committee chaired, as it
happeas, by Sally Tanner. It con-

tains a definition of a.reasonable ' *

number of repairs that is essentially

the same as last year 8, but it grves 4

Jv.ﬂ ¥ “F' v D,° °P

“a reason-- -
. bly, Mrs.

X he dealer and manufacturer severaj
chances to repair the car before lt is
‘"declared a lemon. ]

‘ ‘Assemblywoman Tanner is conﬁ
“dent the Assembly will pass her bill,
‘and beliéves the newly srmplrfﬂd

*language of the bill will bring it
“through the senate Judiciary Com-

_/mittee. Although the Senate is less
consumer-oriented than the Assem-

Tanner plans to send
along to senators copies of lelters

"she has received from disgruntied
.California car buyers. She figures
.the letters will be persuasive.
> Last year some opponents of the
bill argued that it would creale a
" burden on the already beleaguered
“American aulo industry. But any
.industry that stands behind its
products, either voluntarlly or
through force of law, is not going to
suffer. In the long run, its reputa-
~tion will gain, and so will sales.

.That would be good for Detrort and

SALLY TANNER "
Dehnmq a lemon

B oA ‘-’t‘r;d'--'.;'-." o L
& HO Y- I A o

good for consumers, ) 30

(800) 666-1917
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What is a lemon?

Assemblywoman Sally Tanner (D-El
Monte) is determined to define the word
“lemon."” In the process she also hopes to
define ‘‘reasonable.”

The citrus fruit does not concern
Tanner. She has a new automobile in
mind: At what point does it become a
lemon? She is not satisfied with what the
current state law says about it. The
existing consumer product warranty law
says only that a manufacturer or its agent
must provide a refund or a replacement
‘*after a reasonable number'* of efforts to
repair a non-working product.

What is ‘‘reasonable?”” Ah, there’s the
rub.

That's where Sally Tanner, chairwom.-
an of the Assembly Committee on Con-

sumer Protection and Toxic Materials,
comes in. She decided that a new motor
vehicle becomes a ‘lemon’ when four
attempts at repairs have failed, or when
the car has been out of service for 20
cumulative days since its purchase.

That, in her mind, not only defines a
‘‘lemon," it also defines ‘‘reasonable.”

She tried this on the Legislature last
year. Her amendment got through the
Assembly, but it conked out in the Senate
Judiciary Committee. She’s trying again
this year.

We have no idea whether four repair
attempts or 20 days of immobility
comprise a fair definition of ‘‘lemon,’” but
we do admire Sally Tanner for trying to
get the Legislature to stop playing a game
of Chicken with the word ‘‘reasonablé."”

o

(800) 666-1917
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The GM lemon crop

‘1S so sour that even

1981

S e

the company’s own top
executives are making

~ wry faces in publlc

By Ralph Nader
The Regpter and Tribune

ENERAL MIOTURS is. having se-

PFrious quality cootrol problems

with its cars. The giant auto man-
ufacturer's recent lemnon crop is so unset-
tling that the company’s chief exexrutives
have admitted their warries publicly. Ac-
cording to the Wall Street Jourmal GM
president James McDmnald cancederd that
the X cars are plagued “with uneven
doors, shabby paint jobs and other prob-
lems that do not match the quality stan-
dards of foreign competitors.”

It is not just difficulties with what GM
chairman Roger Smith called the “fit and
finish.” Customers are having trouble with
their power steering, transmissions and
electrical Corsumer Reports has
published a reader survey showing a much
worse than average frequency of repair
for the X models.

We can notice this reaction by the GM
car-owager complaints that we receive.
Four years ago, Chrysier car complaints
were way out of proportion to its market
share. Now it seems to be GM that is
receiving more than a lion’s share of cus-
tomer indignation.

In particular, GM cannot seem to
match its Cadillac quality with its Cadil-

lac price. A page-one article in Autqmo - Wayne, N.J., a man writes, “The Cadillac

tive News, ordinanly a meek industry_
trade journal, started with these words:
‘“General Motors may have a time

‘bomb on its hands with its new Cadillac V-

86-4. Of the numerous custamers inter-
viewed by Automotive News, most said
the car can die on the road without warn-
ing. Others said the car slows down as if to
stall and then jerks forward unexpectedly.
Still others reported engine fires.”

The magazipe that some deal-
ers “are in effect buying back the cars
equipped with the V-8-6-4 from very dis-
satisfied customers.”

These complaints do not come just from
individual owners. Automotive News re-
ports that Jack Schwartz of Gaines Ser-
vice Leasing Corp. in New York pur-
chased 2,700 of the V-8-6-4 cars for his
limousine business. Schwartz says he has
had “nothing but headaches” with every
one. “The dea’:r -an't fix it ang ne:ther
can we,” he ...a the magazine. “I could
give you a iist of 20 peon'e who own
Cadillacs and never want :o0 hear the
name again,” New Jersey Caui ‘ac owner
Arthur Pallent :o!d the repor. ar.

Complaints about GM lemcre that my
Consuinier grou: r velve are detailed and
forthright. “Surncething is arasticaily
wrong with the construction, design or
engineering of the new V-8-6-4 Cadillacs,”
sums up a Toledo, Ohio, buyer. From

- perpetrating
loyal to them. No wonder the Ja

(800) 666-1917

ERVICE

TENT

division should hang its head in shame fo
this hoax on people who werez

are able to displace the Americans as>
reliable suppliers of quality vehicles”

A taxicab operator. in El Paso, TexasS
purchased four 1980 Oldsmotile Cutlas$)
Diesels. All four vehicles are out of serd
vice because of .major engine problem$-
and the customer complains that Oldsmo-
bile is refusing to treat this matter sel:.~::‘
ously. .

GM dealers are caught in the midd®®s2a
They do not build the cars that GM push« “ay
them to sell Yet they receive the first
brunt of their customers’ ire. An Allen-
town, Pa.,, woman was careful.to make
this distinction when she wrote: “The deal-
er has given me excellent service (on her
1980 Citauon), but I am thoroughly dis-
couraged with the Chevrolet Motor Com-

oo e

Perhaps this is why more people are
resorting to filing consumer class actions
against General Motors or using the feder-
4i war—anty law to achieve some measure
of jusuce. Unless the chief executives of
this company become more sensitive to
the quality of the vehicles’ engineering,
GM will continue to use its shareholders’
money to pay for bumper lemon crops.
GM is very large, indeed, but by the same

730

"token it has a great deal to lose.
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Department of Consumer Affairs

State Consumer Advisory Council

California Consumer Affairs Association

Cal-Pirg, San Diego

National Council Sr. Citi:zens

Moter Voters, San Diego

AFL-CIO, State Federation

State Building and Construction Trades Council of California
United Steelworkers of America

Los Angeles City Attorney

Baldwin Park Chamber of Commerce

Santa Cruz County District Attorney

Consumers Union, San Francisco

San Francisco Consumer Action

County of Los Angeles, Dept. of Consumer Affairs
California Federation of Women's Clubs, Orange District
Consumer Aid of Shasta County .
Colusa County Board of Supervisors

Stanislaus County, Of%ice of Consumer Affairs

Los Angeles Private Investigation § Patrol Service
Califarnia Teamsters Public Affairs Council

Center for Auto 3Safety

Chics Consumer Protection Agency

Lemon-Aid, San Diego =

Tonsuner “=deration of Cal! fornia

SERVICE © ~(d0djeesi1or?™ 2o county

Consumer {oalition
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Legislative Analyst
May 13, 1981

REVISED
ANALYSIS OF ASSEMBLY BILL NO. 1787 (Tanner)
As Amended in Assembly April 27, 1981
1981-82 Session

Fiscal Effect:
Cost: No added cost.
Revenue: None.
Analysis:

This bill clarifies the law pertaining to new
vehicle warranties by specifying the circumstances under
which a manufacturer or dealer must replace a defective
vehicle or otherwise compensate the buyer.

Existing law requires the vehicle manufacturer
either to replace the vehicle or refund, on an adjusted
basis, its purchase price after a "reasonable" number
of attempts to repair the vehicle have failed. This bill
defines what snhall constitute a reasonable number of such
attempts.

The Department of Motor Vehicles, which licenses
vehicle dealers, anticipates no additional cost as a
result of this bill. -
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THIRD READING

SENATE Bi11 No.: Ag 1787 Amended: g_3-82
DEMOCRATIC CAUCUS Author:  Tanner (D)

Vote Required: Majority

CER A"
SENATOR PAUL B CARPENTER |\ o0 vote: g 2

Chairman
SUBJECT: Warranties
POLICY COMMITTEE: Judiciary

AYES: (6) Doolittle, Robbins, Sieroty, Watson, Davis, Rains

NOES: (O0)

—_— e _——— ———_—— —_— —— = e —

SUMMARY OF LEGISLATION:

Under existing law, a manufacturer who is unable to service or repair goods to con-
form to applicable express warranties after a reasonable number of attempts must
either replace the goods or reimburse the buyer, as specified.

This bill provides that it shall be presumed that a reasonable number of attempts
have been undertaken to conform a new motor vehicle, excluding motorcycles, motor-
homes, and cff-road vehicles, to the applicable express warranties if within one
year or 12,000 miles whichever occurs first (1) the same nonconformity has been
subject to repair 4 or more times by the manufacturer or its agents; and the buyer
after being notified by the manufacturer of the requirement has at least once di-
rectly notified the manufacturer of the need for the repair of the nonconformity
or, (2) the vehicle is out of service by reason of repair for a cumulative total

of more than 30 days since the delivery of the vehicle to the buyer. The bill pro-
vides that the presumption may not be asserted by the buyer until after the buyer

has resorted to an existing qualified third party dispute resolution process, as
defined. The bill also provides that a manufacturer shall be bound by a decision
of the third party process if the buyer elects to accept it, and that if the buyer
is dissatisfied with the third party decision the buyer may assert the presumption
in an action to enforce the buyer's rights, as specified.

FISCAL_EFFECT: No state cost.
PROPONENTS : (Verified by author 6-2-82)
Los Angeles City Attorney

KPIX

KABC

Long Beach Independent Press-Telegram
Santa Barbara News Press
State Consumer Advisory Council

CONTINUED
LIS-9
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PROPONENTS, continued:

Department of Consumer Affairs

California Consumer Affairs Association

Cal-Pirg San Diego

National Council of Senior Citizens

Motor Voters, San Diego

AFL-CIO, State Federation

State Building and Construction Trades Council of California
United Steelworkers of America

Baldwin Park Chamber of Commerce

Santa Cruz County District Attorney

Consumer Union, San Francisco

San Francisco Consumer Action

County of Los Angeles, Department of Consumer Affairs
California Federation of Women's Clubs, Orange District
Consumer Aid of Shasta County

Colusa County Board of Supervisors

Stanislaus County, Office of Consumer Affairs

Los Angeles Private Investigation & Patrol Service
California Teamsters Public Affairs Council

Center for Auto Safety

Chico Consumer Protection Agency

Lemon-Aid, San Diego

Consumer Federation of California

Legal Aid Society of San Mateo County

Consumer Coalition

(Ford, Chrysler, General Motors, California
Auto Dealers Association, Motor Vehicle
Manufacturers Association, American Honda

AB 1787
Page 2

Motor Co., California Conference of

Machinists are neutral)
OPPONENTS:
Automobile Importers of America

ARGUMENTS_IN SUPPORT:

Proponents state that current law does not protect consumers who purchase defec-
tive vehicles, because dealers and manufacturers never admit, perhaps because of
the cost of the vehicle, that they have made a "reasonable number" of attempts to

repair it and are now willing to replace it or reimburse the consumer.

Proponents say that the clear standard proposed in this bill would offer a more
effective remedy to the consumer, and would encourage improved quality control by

manufacturers and improved repair service by dealers.

CONTINUED
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AB 1787
Page 3~

Roll Cati

Tha ¥oll was called and ‘the bill was passed by the following vote:

AYES (28 —Senators ala, Beverly, Boatwright, Campbell,
mﬁ. orm Greene, Holmdahl, Johnson,

arks, M’ello, Montoya, Nielsen, O'Keefe, Petris, Presley,
Rains bms, Roberti, Russell, Siaroty Stiern, Vuich, and Watson.
N {4)—Senators Richardson, Schmitz, Seymour, and Speraw.

. Bill ordesed transmitted to the Assembly.
ﬁ. 17358
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Cdlifornia
Manufacturers Association

923 12th Street, P.G. Box 1138, Sacramento, California 95805 (916) 441-5420

The Honorable Sally Tanner

Member of the California Assembly

State Capitol, Room 2016

Sacramento, California 95814

Dear Sally:

This letter confirms
and our Transp
our oppositi

to AB 1787.

ctor,

April 10, 1981

1g_wonversation between yourself
ation Di¥

Jess Butcher, regarding

The auto industry has made substantial progress in settling
buyer disputes through establishment of consumer councils.

We believe this approach should be given

legislation implemented only as a last resort.

Jess Butcher will follow AB 1787.

RTM:nr

a fair chance and

He will be available to
you or your staff at anytime to discuss this legislation.

Sincerely,

ROBERT T. MONAGAN
President

cc: Members, Assembly Consumer Protection &
Toxic Materials Committee

LIS-10
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/hﬁ / 7?ﬁ7 Final Action: Df /lf'

Senate Committee on JUDICIARY

Record of Roll Calls

PROPONENTS (and Arguments) : Bill number: Bf 1782

(‘{"{"/ Date of Hearing :A mt%_’&
h

I Doolittle (R)

) W -
Petris (D)

Presley (D)

Robbins (D)

Roberti (D)

Sieroty (D)

Davis (V.Ch.) (R)

Rains (Ch.) (D)

Ml}se’l/\ {9)

OPPONENTS (and Arguments) : TM ‘C@_l\oj
Total Membership: 9
{ L,(A/\U/V{g ‘ Votes Needed for Passage:
i

L\‘MW %&\
;Mw‘ 7

b

3/82

Ave

No

X

X
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SENATE REPUBLICAN CAUCUS
SENATOR KENNETH L. MADDY, Chairman

POSITIONS:
BILL NUMBER: AB 1787
SEE COMMENTS AUTHOR: Tanner, et al.
AMENDED COPY: 6/3/82
MAJORITY VOTE
Committee Votes: : Senate Floor Vote:

resley

obbins -

abertl

Teroly ”*

At s5on Fl
F
[d

AVis (W.Chair.)
ains (Chalrman)

o
(800) 666-1917

Assembly Floor Vote: 48-22, P. 4860 (6/15/81)
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27
28
29
30
31
32

DIGEST

This is the so-called "lemon" bill.

This bill requires automobile warrantors to either replace a vehicle
or reimburse the buyer within 12 months of 12,000 miles if a defect
on a new vehicle:

1. Is not repaired within four attempts, at least one attempt
being by the manufacturer or, if

2. The vehicle is out of service by reason of the repairs for a
cumulative total of more than 30 days since the delivery of
the vehicle to the buyer.

'I LEGISLATIVE INTENT SERVICE

i
L)
%

Buyers would be required to notify the manufacturer of the defect.

"]
on's

The 30 day limit could be extended only if repairs cannot be per-
formed due to conditions beyond the control of the manufacturer.

Presumption that a motor vehicle was a "lemon" and subject to
replacement could not be asserted by the buyer until after the
buyer has resorted to an existing qualified third party dispute
resolution process.

The manufacturer would be bound by the decision of the third party i
but the buyer could sue the manufacturer if he was not satisfied
with the decision.

FISCAL EFFECT: Appropriation, no. Fiscal Committee, no. Local, no.

- NEXT PAGE -
LIS-11
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48
49
50
51
52
53
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56
57

ANALYSIS CONTINUED: - PAGE: 2 BILL NUMBER: AB 1787

COMMENTS:

According to the Assembly Office of Research, the Assembly Committee
on Labor, Employment and Consumer Affairs conducted an interim hearing
in December 1979 on the subject of automobile warranties. Testimony .
at the hearing revealed a high level of consumer frustration with
defective new cars and warranty performance. A specific problem was
the practical ineffectiveness of current law in responding to a
situation involving repeated repairs and continuing problems with new
cars. Although current law states that a manufacturer must

provide either a refund or a replacement if goods are not repaired
after a "reasonable number of attempts," it is not clear what
"reasonable" means, and refunds and replacements of new cars are rare.

Proponents of the legislation maintain that *the current law is not
useful to consumers who purchase defective vehicles, because auto
dealers and manufacturers want endless opportunities to correct

defects. Consumer groups argue that the clear standard proposed in g

AB 1787 offers a reasonable and meaningful remedy to car buyers, will -

reduce litigation, and will encourage improved gquality control by 8

manufacturers and improved repair service by dealers. Q
g

POSITIONS

Support:

Department cf Consumer Affairs

Consumers Union

California Consumer Affairs Association

San Francisco Consumer Action

Santa Cruz County District Attorney

Santa Cruz County Consumer Affairs

Los Angeles County Department of Consumer Affairs
Consumers Aid of Shasta, Inc.

Center for Auto Safety

Stanislaus County Department of Consumer Affairs

'l LEGISLATIVE INTENT SERVICE

State Consumer Advisory Council Y
Los Angeles Herald Examiner “.,=
¥
[}
Opposed: - .

All opposition except from the Auto Importers of America was removed
with the latest amendments, according to the author's office (6/4/82).

- NEXT PAGE -
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ANALYSIS CONTINUED: - PAGE: g BILL NUMBER: AB 1787

Assembly Noes:

AYES—48
Agnos Farr Levine Stirling L.
torre Felando Lockyer Tann
Bane Greene Martinez
Bates Hannigan McAlister Torres
Berman Harris McCarthy Tucker
Bosco Hart Moore Vasconcellos
Campbell Hughes Moorhead Vicencia
Chacon Imbrecht - Roos Waters, M.
Cortese {ghnston Rosenthal Waters, N.
Cramer apiloff R Wray
Deddeh G Katz Sher Young
Flder Lehman Statham Mr. Speaker
NOES—22
Baker Frizzelle La Follette Sebastiani
Costa Hallett Lancaster Stirling, D.
Duffy Ivers Lewis Wright
Filante Johnson Marguth Wymnan
Floyd Kelley Naylor = '
Frazee Konnyu Rogers

Bill ordered transmitted to the Senate.

Assembly Coauthors: Alatorre, Cramer, Elder, Kapiloff, Katz,
Martinez, Moorhead, Robinson, Roos, Rosenthal, Tucker, Farr, Lockyer,
Johnston, -Lehman, Torres, and M. Waters

Senate Coauthors: Roberti, Sieroty, and Watson

6/4/82:3c
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Without Reference to File

AB_ 1787
CONCURRENCE IN SENATE AMENDMENTS -
AB__}?SZ__( Tanner ) As Amended: June 3, 1982
ASSEMBLY VOTE__48-22 (_June 15, 1981 _) SENATE VOTE (_June 24, 1982_ )

Original Committee Reference: C. P. & T. M.

DIGEST, _
Under existing law, a manufacturer who is unable to service or repair goods to
conform to applicable express warranties after a reasonable number of attempts
must either replace the goods or reimburse the buyer, as specified.

%assed by the Assembly, this bill required automobile warrantors to either
replace a vehicle or reimburse the buyer if a defect on a new vehicle is not

repaired within four attempts, or if the car is out-of-service for more than

20 days since the delivery of the vehicle to the buyer. In computing the 20

days, a day would have meant a calendar day or any portion of a calendar day

that the service shop is open for business. The 20 days would have begun on

the day when, after the defect is first reported or known, a written estimate
of the cost of repairing the defect is first prepared.

The Senate amendments:

1) Exclude motorcycles, motorhomes, off-road vehicles and commercial
vehicles.

2) Limit the manufacturer's liability to correcting defects discovered during
the first year or 12,000 miles after purchase of the vehicle.

3) Increase the out-of-service provisions from 20 to 30 calendar days.

4) Adopt the requirement that before a buyer can receive replacement or reim-
bursement he or she must submit to any available qualified third party
dispute resolution process. This process must follow Federal Trade
Commission requirements.

FISCAL EFFECT

None. According to the Legislative Analyst, the Departinent of Motor Vehicles,

which licenses vehicle dealers, anticipates no additional cost as a result of
this bill.

- continued -

ASSEMBLY OFFLCE OF RESEARCM R8__ 1787
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AB 1787
Page 2

COMMENTS

The Assembly-Committee on Labor, Employment and Consumer Affairs conducted an
interim hearing in December 1979 on the subject of automobile warranties.
Testimony at the hearing revealed a high level of consumer frustration with
defective new cars and warranty performance. A specific problem was the
practical ineffectiveness of current law in responding to a situation involving
repeated repairs and continuing problems with new cars. Although current law
states that a manufacturer must provide either a refund or a replacement if
goods are not repaired after a "reasonable number of attempts," it is not

clear what "reasonable" means, and refunds and replacements of new cars are
rare.

This bill establishes a standard for when a “reasonable"” number of repair
attempts has been undertaken by a new car warrantor. Consumer groups maintain
that current law is not useful because auto dealers and manufacturers want
endless opportunities to correct defects. Proponents of the bill argue that
the clear standard proposed in this bill offers a reasonable and meaningful
remedy to car buyers, will reduce litigation, and will encourage improved
quality control by manufacturers and improved repair service by dealers.

6/24 82 ASSEMBLY OFFICE OF RESEARCH AB 1787
38/nsJAFA-45:68-69 Page Z
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SACRAMENTO ADDRESS
STATE CAPITOL
SACRAMENTO 95814
(916, 445-7783

DISTRICT OFFICE ADDRESS

MO0 VALLEY BOULEVARD

SUITE 106

EL MONTE.CA 91731
(B18) 442-9100

Asgsemhbly
@alifornia Legislature

SALLY TANNER

COMMITTEES-

CONSUMER PROTECTION AND
TOXIC MATERIALS

EDUCATION
GOVERNMENTAL.ORGANIZATION
LABOR AND EMPLOYMENT

CHAIRWOMAN:
HAZARDOUS WASTE MANAGEMENT
COUNCIL
MEMBER:

JOINT COMMITTEE ON
FIREPOLICE EMERGENCY
AND DISASTER SERVICES

SELECT COMMITTEEON
ASSEMBLYWOMAN. SIXTIETH DISTRICT PLASTIC PIPE

CHAIRWOMAN OVERSIGHT

COMMITTEE ON CONSUMER PROTECTION AND TOXIC MATERIALS SELECT COMMITTEE ON

INTERNATIONAL WATER TREATMENT

AND RECLAMATION
STATEWIDE TASK FORCE

ON COMPARABLE WORTH

1984

Dear Friend:

Thank you for your recent inquiry concerning AB 1787, the new
automobile "lemon" bill, which went into effect January 1, 1983.

In 1982 the Legislature responded to the many complaints from
purchasers of defective new cars by passing Assembly Bill 1787
which I authored. AB 1787 provides standards for when it is
appropriate for a buyer of a new car to obtain a refund or
replacement.

I am enclosing a copy of the bill along with a fact sheet
outlining its major provisions which I hope will be helpful to
you.

Generally, a buyer who has problems with his or her new car
should first contact the dealer to have it corrected. 1If that
proves to be unsatisfactory, then the buyer should next contact
the automobile manufacturer in writing. The address of the
manufacturer's nearest "zone" office or customer relations ofiice
should be listed in your owner's manual or be available from the
dealer.

There are two state agencies which can assist you in obtaining
satisfactory repairs or warranty service from both the
manufacturer and the dealer. The first is the Department of
Motor Vehicles which licenses both auto dealers and manufacturers
and which has offices throughout the State. The other is the New
Motor Vehicle Board located in Sacramento. The Board's address
is 1507 21st Street, Suite 330, Sacramento, CA 95814 -
916/445-1888. You may obtain a written compliaint form from these
two agencies to fill out and return to them for investigation.

~continued-~
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You may also wish to contact the State Department of Consumer
Affairs, Complaint Assistance Unit, at 1020 N Street, Room 586,
Sacramento, CA 95814 - 916/445-0660 (10 AM to 3 PM) with help on
guestions and for additional assistance.

Also, most auto manufacturers and dealers have established
dispute resolution programs to resolve customer disputes which
have not been satisfactorily resolved by either the dealer or the
manufacturer. These programs are free to the consumer and you
may want to file a complaint with them to resolve your problem.
Information about which program your manufacturer or dealer
belongs to and how to contact them should be available from
either the dealer itself or the manufacturer's offices in
California. I have attached a sheet listing the various programs
currently available to auto owners.

Since various state and federal laws give a buyer specific legal
rights, you may also want to contact an attorney about your
problems and these rights.

Thank you again for your interest and please let me know if I can
be of further assistance.

Sincerely,
o

P

SALLY TANNER
Assemblywoman, 60th District

ST:mb
Enclosures

(800) 666-1917
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Assembly Bill No. 1787

CHAPTER 388

An act to amend Section 1793.2 of the Civil Code, relating to war-
ranties.

[Appraved by Governor July 7, 1982. Filed with
Secretary of State July 7, 1982}

LECISLATIVE COUNSEL'S DIGEST

AB 1747, Tanner. Warranties.

Under existing law, a manufacturer who is unable to service or
repair goods to conform to applicable express warranties after a
reasongble number of attempts must either replace the goods or
reiinburse the buyer, as specified.

This bill would provide that it shall be presumed that a reasonable
number of attempts have been undertaken to conform a new motor
vehicle, as defined, excluding motorcycles, motorhomes, and
off-road vehicles, to the applicable express warranties if within one
yearor 12,000 miles (1) the same nonconformity, as defined, hasbeen
subject to repair 4 or more times by the manufacturer or its agents
and the buyer has directly notified the manufacturer of the need for
repair, as specified; or (2) the vehicle is out of service by reason of
repair for a cumulative total of more than 30 calendar days since the
delivery of the vehicle to the buyer. The bill would provide that the
presuraption may not be asserted by the buyer until after the buyer
has resorted to an existing qualified third party dispute resolution
process, as defined. The bill would also provide that a manufacturer
shall be bound by a decision of the third party process if the buyer
elects to accept it, and that if the buyer is dissatisfied with the third
purty decision the buyer may assert the presumption in an action to
enforce the buyer's rights, as specified.

The people of the State of Califarnia do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is amended to read:
1793.2. () Every manufacturer of consumer goods sold in this
:it:s:ﬁ and for which the manufacturer has made an express warranty
(1) Maintain in this state sufficient service and repair facilities
rcasonably close to all areas where its consumer goods are sold to
cairy aut the terms of such warranties or designate and authorize in
this state as service and repair facilities independent repair or service

facilities reasonably close to all areas where its consumer goods are-

sold to carry out the terms of such warranties.
As a means of complying with paragraph (1) of this subdivision, a
manufacturer shall be permitted to enter into warranty service

011—100 Regrinted 19053 1M » >
amne

o.o':/
AN LEGISLATIVEINZFENT SERVICE

Ch. 388 _0

contracts with independent service and repair facilities. The
warranty service contracts may provide for a fixed schedule of rates
to be charged for warranty service or warranty repair work,
however, the rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The rates
established pursuant to subdivision (c) of Scction 1793.3, between
the manufacturer and the independent service and repair facility,
shall not preclude a good-faith discount which is reasonably related
to reduced credit and general overhead cost factors arising from the
manufacturer's payment of warranty charges direct to the
independent service and repair facility. The warranty service
contracts authorized by this paragraph shall not be executed to cover
a period of time in excess of one year.

(2) In the event of a failure to comply with paragraph (1) of this
subdivision, be subject to the provisions of Section 1793.5.

(b) Where such service and repair facilities are maintained in this
state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and
repair shall be commenced within a reasonable time by the
manufacturer or its representative in this state. Unless the buyer
agrees in writing to the contrary, the goods must be serviced or
repaired so as to conform to the applicable warranties within 30 days.
Delay caused by conditions beyond the control of the manufacturer
or his representatives shall serve to extend this 30-day requirement.
Where such delay arises, conforming goods shall be tendered as soon
as possible following termination of the condition giving rise to the
delay.

(c) It shall be the duty of the buyer to deliver nonconforming
goods to the manufacturer’s service and repair facility within this
state, unless, due to reasons of size and weight, or method of
attachment, or method of installation, or nature of the
nonconformity, such delivery cannot reasonably be accomplished.
Should the buyer be unable to effect return of nonconforining goods
for any of the above reasons, he shall notify the manufacturer or its
nearest service and repair facility within the state. Written notice of
nonconformity to the manufacturer or its service and repair facility
shall constitute return of the goods for purposes of this section. Upon
receipt of such notice of nonconformity the manufacturer shall, at its
option, service or repair the goods at the buyer's residence, or pick
up the goods for service and repair, or arrange for transporting the
goods to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a buyer is
unable to effect return shall be at the manufacturer’s expense. The
reasonable costs of transporting nonconforming goods after delivery
to the service and repair facility until return of the goods to the buyer

~ shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representative in this state be
unable to service or repair the goods to conform to the applicable

(800) 666-1917
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express warranties alter a reasonable number of attempts, the
rmanufacturer shall either replace the goods or reimburse the buyer
in sn amount equal to the purchase price paid by the buyer, less that
aimount directly attributable to use by the buyer prior to the
discovery of the nonconformity.

(e) (1) it shall be presumed that a reasonable number of
atterapts have been made to conform a new motor vehicle to the
applicable express warranties if, within one year from delivery to the
buyer or 12,000 miles, whichever occurs first, either (A) the same
nonconformity has been subject to repair four or more times by the
manufacturer or its agents and the buyer has at least once directly
notified the manufacturer of the need for the repair of the
nonconformity, or (B) the vehicle is out of service by reason of repair
of nonconformities by the manufacturer or its agents for a
curnulative total of more than 30 calendar days since delivery of the
vehicle to the buyer. The 30-day limit shall be extended only if
repairs cannot be performed due to conditions beyond the control
of the manufacturer or its agents. The buyer shall be required to
directly nchfy the manufacturer pursuant to subparagraph (A) only
if the manufacturer has clearly and conspicuously disclosed to the
buyer, with the warranty or the owner's manual, the provisions of
this subdivision and ithat of subdivision (d), including the
requirement that the buyer must notify the manufacturer directly
puisuant to subparagraph (A). This presumption shall be a
rebuttable presumption affecting the burden of proof in any action
to enforce the buyer's rights under subdivision (d) and shall not be
constyued to limit those rights. : .

(2) If a qualified third party dispute resolution process exists, and
the buyer receives timely notification in writing of the availability of
a third party process with a description of its operation and effect,
the presuraption in paragraph (1) may not be asserted by the buyer
unn‘fafter the buyer has initially resorted to the third party process
as required in paragraph (3). Notification of the availability of the
thied party process is not tirpely if the buyer suffers any prejudice
resulting from any delay in giving the notification. If a qualified third
party dispute resolution process does not exist, or if the buyer is
dissatisfied with the third party decision, or if the manufacturer or
its agent neglects to promptly fulfill the terms of such third party
decision, the buyer may assert the presumption provided in
paragraph (1) in an action to enforce the buyer's rights under
subdivision (d). The findings and decision of the third party shall be
admissible in evidence in the action without further foundation. Any
pericd of limitation of actions under any federal or California laws
with respect to any person shall be extended for a period equal to the
number of days between the date a complaint is filed with a third
party dispute resolution process and the date of its decision or the
date before which the manufacturer or its agent is required by the
decision to fulfill its terms, whichever occurs later.

\
_;
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(3) A qualified third party dispute resolution process.shull_ b'e one
that complies with the Federal Trade Commission’s minimum
requirements for informal dispute settlement procedures as sct forth
in the Commission’s regulations at 16 Code of Federal Regulations
Part 703; that renders decisions which are binding on the
manufacturer if the buyer elects to accept the decision; that
prescribes a reasonable time not to exceed 30 days, within wlm:h the
manufacturer or its agents must fulfill the terms of those dcc'lsnons;
and that each year provides to the Department of Motf)r Vehlclf:s a
report of its annual audit required by the Commission’s regulations
on informal dispute resolution procedures. .

(4) For the purposes of this subdivision the following terms have
the following meanings: . .

(A) “Nonconformity” means a nonconformity which §ubstannally
impairs the use, value, or safety of the new motor veh;cle. o

(B) *“*New motor vehicle™ means a new motor yehlcle which is
used or bought for use primarily for personal, family, or household
purposes, but does not include motorcycles, motorhomes, or off-road

vehicles.
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FACT SHEET
CALIFORNIA'S - NEW AUTO "LEMON" LAW

AB 1787 (Tanner) - Chapter 388, Statutes of 1982

California warranty law, the Song-Beverly Consumer Warranty Act
(Civil Code Sections 1790 et seq.,) governs the rights and
obligations of the parties involved in a purchase of warranted
"consumer goods" (purchased primarily for "personal, family, or
household purposes"). That law entitles a buyer to a refund or a
replacement from the manufacturer when a product is not
successfully repaired after a "reasonable" number of attempts.

The new auto "lemon" law (which took effect January 1, 1983):

~ Adds to the Song-Beverly Act a new provision which applies only
to warranted new (not used) motor vehicles (excluding motor-
cycles, motorhomes, and off-road vehicles) used primarily for
personal family or household purposes.

- Specifies that within the first year of ownership or 12,000
miles, whichever comes first, either 4 repair attempts on the
same nonconformity (defect) or a cumulative total of 30
calendar days out of service because of repairs of any
defect (s), will be presumed to be "reasonable".

"Nonconformity" is defined as one which substantially
impairs the use, value or safety of the vehicle.

The buyer is required to directly notify the manufacturer
for repair of the same nonconformity once out of the 4
times if the manufacturer includes information about that
reguired notice and the buyer's refund/replacement and
"iemon" law rights with the warranty and owner's manual.

The 30-day limit can be extended only if repairs can't be
performed because of conditions beyond the manufacturer's
control.

- Recguires a buyer to first resort to a third-party dispute
resolution program before he or she can use the "lemon" pre-
sumption if a program meeting specified criteria has been
established by the manufacturer of the buyer's vehicle.

- The criteria for the dispute resolution program incorporate
those specified by federal consumer warranty law, the
Magnuson-Moss Consumer Warranty Act (15 United States Code,
Sections 2301-2310) and its Federal Trade Commission (FTC)
regulations (16 Code of Federal Regulations Part 703).

(800) 666-1917
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The law's minimum criteria for a dispute resolution
rogram include requirements for:

(1)

(3)

(4}

(5)

(6)

(7)

Notifying a buyer about the existence, locaticn
and method for using the program, both at the
time of sale (in the warranty itseif) and later,
if a dispute arises.

Insulating the program from the influence of the
manufacturer over any decision making - including
adegquate funding for the program and qualifications
for the program's decision makers.

The program to be free to the buyer.
The operation of the program, including that:

(a) A decision generally be reached within
40 days from receipt of a complaint.

(b) The decision is not binding on the consumer if
he or she rejects it, but would be on the
manufacturer if the consumer chooses to accept it.

(c) A party to the dispute be given the opportunity
to refute contradictory evidence offered by the
other and offer additional information.

(d) The m&nufacturer complete any work required
within 30 days.

() The time limits on a buyer's right to sue are
extended during the period he or she is involved
in the dispute program.

Maintaining specified records of the program's
operation.

An annual independent audit of the program and
its implementation - which is to be sent to the
Department of Motor Vehicles.

The availability of statistical summaries
concerning the program upon request.

teednhiddheeavd

A-b

(800) 666-1917

760

/ LEGISLATIVE INTENT SERVICE



AUTOMOBILE MANUFACTURERS' INFORMAL DISPUTE RESOLUTION PROGRAMS

Chrysler Corporation - Customer Satisfaction Board

Northern California:

Southern California:

John Billings, Customer Relations

Manager

P.0. Box 1414
Pleasanton, CA 94566
415/484-0646

T.W. Alley, Coordinator
P.0. Box 4120
Fullerton, CA 92634
714/870-4000

Ford -~ Ford Consumer Appeals Board

Northern California:

Southern California:

TOLL FREE NUMBER:

Ford Consumer Appeals Board of
Northern California

P.0. Box 909

Milpitas, CA 65035

Ford Consumer Appeals Board of
Southern California

P.0O. Box 4630-P

Anaheim, CA 92803

(800)241-8450

General Motors/Volkswagen of America/Nissan(Datsun) - Better

Business Bureau

Northern California:

Southern California:

For area codes 916, 707, 415,
209: Call your nearest Better
Business Burezu office or
1-800-772-259¢9

For area codes 213, 619, 714,

408, and

805:

Call your nearest Better Business

Bureau office or 1-800-252-041

-over-

0
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American Motors § all Foreign Automobile Manufacturers, except

Volkswagen of American (VW, Porsche, Audl) and Mercedes-Benz; and
participating dealers for dealer related dlsgutes.

AUTOCAP (Automotive Consumer Action Program) Sponsored by the
National Automobile Dealers Association

Northern California: AUTOCAP
1244 Larkin Street
San Francisco, CA 94109
415/673-2151

Southern California:
(Except San Diego Area) AUTOCAP
5757 West Century Boulevard
Suite 310
Los Angeles, CA 20045
(800)262-1482 (Toll Free calls from

M~
213, 619, 714, and 805 §
) Area Codes) b
213/776-0054 3
. (o]
San Diego: AUTOCAP S
2333 Camino Del Rio South
Suite 265 )
San Diego, CA 92108
714/296-2265

RELEVANT CALIFORNIA STATE AGENCIES

New Motor Vehicle Board (NMVB)
1507 21st Street

Suite 330

Sacramento, CA 95814

'/ LEGISLATIVE INTENT SERVICE

916/445-1888 N
(Authorized to investigate activities of licensed auto ||:=
dealers and manufacturers) Yax

Department of Motor Vehicles (DMV)

Complaint form available by calling or visiting your
nearest DMV office.

(Licenses auto dealers and manufacturers)

Department of Consumer Affairs

Complaint Assistance Unit

1020 N Street, Room 579

Sacramento, CA 95814

916/445-0660 (10 AM - 3 BPM)

{For general information about consumer rights ancé remedies)
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TITLE 1.7
Consumer Warranties

Chapter

1. Consumer Warranty Protection. §§ 1790-1795.7.
2. Standards For Warranty Work. §§ 1796, 1796.5

3. Mobilehome Warranties. §§ 1797-1797.5.

CHAPTER 1
Consumer Warranty Protection

Article
1. General Provisions. §§ 1790-1790.4.
2. Definitions. §§ 1791-1791.3.
3. Sale Warranties. §§ 1792-1795.7.

ARTICLE |
General Provisions

§1790. Title.
§ 1790.1. Enforceability of waiver.
§ 1790.2. Severability.

§ 1790.3. Construction in case of conflict with Commercial Code.

§ 1790.4. Cumulative remedies.
Cal Jur 3d Sales § 68; Cal Forms-6:2, 24:1.

§1790. [Title] This chapter may be
cited as the “Song-Beverly Consumer War-
ranty Act.” {1970 ch 1333 § 1.] Cal Jur 3d
Consumer and Borrower Protection Laws
§ 190; Cal Forms-6:102; Witkin Summary
(8thed)pp 1128, 1277.

§1790.1. [Enforceability of waiver.] Any
waiver by the buyer of consumer goods of

the provisions of this chapter, except as
expressly provided in this chapter, shall be

deemed contrary to public policy and shall
be unenforceable and void. [1970 ch 1333
§ 1.) Cal Jur 3d Consumer and Borrower
Protection Laws § 195 Witkin Summary
(8th ed) pp 1150, 1220, 1278.

§ 1790.2. [Severability.] If any provision
of this chapter or the application thereof to
any person or circumstance is held unconsti-
tutional, such invalidity shall not affect other

A-4
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§ 1790.2

provisions or applications of this chapter
which can be given effect without the invalid
provision or application, and to this end the
provisions of this chapter are severable.
(1970 ch 1333 § 1.]

§ 1790.3. [Construction in case of con-
flict with Commercial Code.] The provisions
of this chapter shall not affect the rights and
obligations of parties determined by refer-
ence to the Commercial Code except that,
where the provisions of the Commercial
Code conflict with the rights guaranteed to
buyers of consumer goods under the provi-
sions of this chapter, the provisions of this

DEERING'S CIVIL 296

chapter shall prevail. [1970 ch 1333 § 1.] CaJ
Jur 3d Consumer and Borrower Protection
Laws § 190; Cal Forms-24:3; Witkin Sum-
mary (8thed) p 1128.

§ 17904, [Cumulative remedies.] The
remedies provided by this chapter are cumu-
lative and shall not be construed as restrict-
ing any remedy that is otherwise available,
and, in particular, shall not be construed to
supplant the provisions of the Unfair Prac-
tices Act. [1971 ch 1523 § 1, operative Janu-
ary 1, 1972; 1976 ch 416 §1.) Cal Jur 3d
Consumer and Borrower Protection Laws
§ 190; Witkin Summary (8th ed) p 1219.

ARTICLE 2
Definitions

§ 1791. Definitions.

§ 1791.1. “Implied warranty of merchantability”: “Implied warranty of fitness.”

§ 1791.2. “Express warranty”.
§ 1791.3. “As is’”": “With all fauits™.

§ 1791,
chapter:

(a) “Consumer goods” means any new
product or part thereof that is used or
bought for use primarily for personal, fam-
ily, or household purposes, except for cloth-
ing and consumables. “Consumer goods”
shall include new and used assistive devices
sold at retail.

(b) “Buyer” or ‘retail buyer” means any
individual who buys consumer goods from a
person engaged in the business of manufac-
turing, distributing, or selling such goods at
retail. As used in this subdivision, ‘“‘person”
means any individual, partnership, corpora-
tion, association, or other legal entity which
engages in any such business.

(c) “Clothing” means any wearing ap-
parel, worn for any purpose, including under
and outer garments, shoes, and accessories
composed primarily of woven material, natu-
ral or synthetic yarn, fiber, or leather or
similar fabric.

(d) “Consumables” means any product
which is intended for consumption by indi-
viduals, or use by individuals for purposes of
personal care or in the performance of ser-
vices ordinarily rendered within the house-
hold, and which usually is consumed or
expended in the course of such consumption
or use.

(e) “Distributor” means any individual,
partnership, corporation, association, or
other legal relationship which stands be-

[Definitions.] As used in this

tween the manufacturer and the retail seller
in purchases, consignments, or contracts for
sale of consumer goods.

(f) “Independent repair or service facility”
or “independent service dealer” means any
individual, partnership, corporation, associa-
tion, or other legal entity, not an employee
or subsidiary of a manufacturer or distribu-
tor, which engages in the business of servic-
ing and repairing consumer goods.

(g) “Manufacturer” means any individual,
partnership, corporation, association, or
other legal relationship which manufactures,
assembles, or produces consumer goods.

(h) “Place of business’” means, for the
purposes of any retail seller that sells con-
sumer goods by catalog or mail order, the
distribution point for such goods.

(i) “Retail seller,” ‘‘seller,” or ‘‘retailer”
means any individual, partnership, corpora-
tion, association, or other legal relationship
which engages in the business of selling
consumer goods to retail buyers.

(j) “Return to the retail seller” means, for
the purposes of any retail seller that sells
consumer goods by catalog or mail order,
the retail seller’s place of business, as defined
in subdivision (h).

(k) “Sale” means (1) the passing of title
from the seller to the buyer for a price, or
(2) a consignment for sale.

(D) “‘Service contract’” means a contract in
writing to perform, over a fixed period of
time or for a specified duration, services
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relating to the maintenance or repair of a
consumer product.

(m) "Assistive device™ means any instru-
ment, apparatus, or contrivance, including
any component or part thereof or accessory
thereto, which is used or intended to be
used, to assist a physically disabled person in
the mitigation or treatment of an injury or
disease or to assist or affect or replace the
structure or any function of the body of a
physically disabled person, except that this
term does not include prescriptive lenses and
other ophthalmic goods unless they are sold
or dispensed to a blind person, as defined in
Section 19153 of the Welfare and Institu-
tions Code and unless they are intended to
assist the limited vision of the person so
disabled.

(n) “Catalogue or similar sale” means a
sale in which neither the seller nor any
employee or agent of the seller nor any
person related to the seller nor any person
with a financial interest in the sale partici-
pates in the diagnosis of the buyer’s condi-
tion or in the selection or fitting of the
device. [1970 ch 1333 § 1; 1971 ch 1523 § 2,
operative January 1, 1972; 1976 ch 416
§1.5; 1977 ch 598 § 1, 1979 ch 1023 § I,
1982 ch 619 § 1.] Cal Jur 3d Consumer and
Borrower Protection Laws §§ 191, 201; Cal
Forms-6:102, 24:2, 24:37; Witkin Summary
(8th ed) pp 1129, 1154.

§1791.1. [“Implied warranty of mer-
chantability”: “Implied warranty of fit-
ness.”] As used in this chapter:

(a) “Implied warranty of merchantability”
or “implied warranty that goods are mer-
chantable” means that the consumer goods
meet each of the following:

(1) Pass without objection in the trade
under the contract description.

(2) Are fit for the ordinary purposes for
which such goods are used.

(3) Are adequately contained, packaged,
and labeled.

(4) Conform to the promises or affirma-
tions of fact made on the container or label.

(b) “Implied warranty of" fitness” means
(1) that when the retailer, distributor, or
manufacturer has reason to know any partic-
ular purpose for which the consumer goods
are required, and further, that the buyer is
relying on the skill and judgment of the
seller to select and furnish suitable goods,
then there is an implied warranty that the
goods shall be fit for such purpose and (2)
that when there is a sale of an assistive
device sold at retail in this state, then there
is an implied warranty by the retailer that

DEERING’S CIVIL
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the device is specifically fit for the particular
needs of the buyer.

(c) The duration of the implied warranty
of merchantability and where present the
implied warranty of fitness shall be coexten-
sive in duration with an express warranty
which accompanies the consumer goods,
provided the duration of the express war-
ranty is reasonable; but in no event shall
such implied warranty have a duration of
less than 60 days nor more than one year
following the sale of new consumer goods to
a retail buyer. Where no duration for an
express warranty is stated with respect to
consumer goods, or parts thereof, the dura-
tion of the implied warranty shall be the
maximum period prescribed above.

(d) Any buyer of consumer goods injured
by a breach of the implied warranty of
merchantability and where applicable by a
breach of the implied warranty of fitness has
the remedies provided in Chapter 6 (com-
mencing with Section 2601) and Chapter 7
(commencing with Section 2701) of Division
2 of the Commercial Code, and, in any
action brought under such provisions, Sec-
tion 1794 of this chapter shall apply. [1970
ch 1333 §1; 1971 ch 1523 § 3, operative
January 1, 1972; 1978 ch 991 §2; 1979 ch
1023 § 1.5.] Cal Jur 3d Consumer and Bor-
rower Protection Laws §§ 192, 193, 194,
203; Cal Forms-24:1, 24.2; Witkin Summary
(8thed)pp 1138, 1139, 1140, 1154.

§ 1791.2. [“Express warranty”.] (a) “Ex-
press warranty” means:

(1) A written statement arising out of a
sale to the consumer of a consumer good
pursuant to which the manufacturer, distrib-
utor, or retailer undertakes to preserve or
maintain the utility or performance of the
consumer good or provide compensation if
there is a failure in utility or performance;
or

(2) In the event of any sample or model,
that the whole of the goods conforms to
such sample or model.

(b) It is not necessary to the creation of
an express warranty that formal words such
as “‘warrant” or ‘‘guarantee” be used, but if
such words are used then an express war-
ranty is created. An affirmation merely of
the value of the goods or a statement pur-
porting to be merely an opinion or commen-
dation of the goods does not create a war-
ranty.

(c) Statements or representations such as
expressions of general policy concerning cus-
tomer satisfaction which are not subject to

$;
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§ 1791.2

any limitation do not create an express
warranty. [1970 ch 1333 §1; 1978 ch 991
§ 2.5.) Cal Jur 3d Consumer and Borrower
Protection Laws §196; Cal Forms-24:2,
24:12, 24:31; Witkin Summary (8th ed) pp
1131, 1132, 1133, 1136.

§ 1791.3. [“As is™: “With all faults”.] As

DEERING’S CIVIL 298

used in this chapter, a sale “‘as is” or *“with
all faults” means that the manufacturer,
distributor, and retailer disclaim all implied
warranties that would otherwise attach to
the sale of consumer goods under the provi-
sions of this chapter. {1970 ch 1333 § 1.] Cal
Jur 3d Consumer and Borrower Protection
Laws § 195; Cal Forms-24:2.

ARTICLE 3
Sale Warranties

§ 1792.

Implied warranties: Manufacturer’s warranty of merchantability.

§ 1792.1. Manufacturer’s implied warranty of fitness for particular purpose
§ 1792.2. Retailer’s or distributor’s implied warranty of fitness for particular purpose

§ 1792.3. Waiver of implied warranties

§ 1792.4. Disclaimer of implied warranty; Contents of written notice; catalog sales

§ 1792.5. “As is” sales
§ 1793.  Express warranties.

..

§ 1793.02. Assistive devices sold at retail: Requisite warranty: Nonexclusiveness of rights and

remedies provided.

§ 1793.05. Vehicle manufacturers altering new vehicles into housecars: Warranty responsibil-

ity.
§ 1793.1. Form of express warranties

§ 1793.2. Duty of manufacturer making express warranty; Service and repair facilities;
Presumption as to new motor vehicle

§ 1793.3. Failure to provide service facility in conjunction with express warranties

§ 1793.35. Replacement of or reimbursement for clothing or consumables

§ 1793.4. Time for buyer to exercise option for service and repair

§ 1793.5. Manufacturer’s liability to retailer on failing to maintain service facilities

§ 1793.6. Manufacturer’s liability to independent serviceman performing services or incurring

obligaitons
§ 1794

Buyer’s right to damages; Measure; Penalty; Attorney’s fees

§ 1794.1. Damages recoverable by retail seller and independent serviceman.
§ 1794.3. Effect of unauthorized or unreasonable use of goods.

§ 1794.4. Service contract.
§ 1794.5. Alternative suggestions for repair.
§ 1795.

Liability of one, other than manufacturer, making express warranty.

§ 1795.1. Components of air conditioning system.
§ 1795.5. Obligation of distributor or retail seller of used consumer goods on making express
warranties: Duration of implied warranties.

§ 1795.6. Tolling the warranty period.

§ 1795.7. Effect of tolling on manufacturer’s liability.

Cal Forms-24:31.

§ 1792. [Implied warranties: Manufac-
turer’s warranty of merchantability.] Unless
disclaimed in the manner prescribed by this
chapter, every sale of consumer goods that
are sold at retail in this state shall be accom-
panied by the manufacturer’s and the retail
seller’s implied warranty that the goods are
merchantable. The retail seller shall have a
right of indemnity against the manufacturer
in the amount of any liability under this

section. [1970 ch 1333 § 1; 1971 ch 1523 §4,
operative January 1, 1972; 1978 ch 991 § 3.]
Cal Jur 3d Consumer and Borrower Protec-
tion Laws § 192, Sales § 68; Cal Forms-
6:102, 24:1, 24:21; Witkin Summary (8th ed)
pp 1138, 1154.

§ 1792.1. [Manufacturer’s implied war-
ranty of fitness for particular purpose] Ev-
ery sale of consumer goods that are sold at
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retail in this state by a manufacturer who
has reason to know at the time of the retail
sale that the goods are required for a partic-
ular purpose and that the buyer is relying on
the manufacturer’s skill or judgment to se-
lect or furnish suitable goods shall be ac-
companied by such manufacturer’s implied
warranty of fitness. [1970 ch 1333 § 1; 1971
ch 1523 § 5, operative January 1, 1972; 1978
ch 991 §4.) Cal Jur 3d Consumer and
Borrower Protection Laws § 193, Sales § 68;
Witkin Summary (8th ed) pp 1140, 1154.

§ 1792.2. [Retailer’s or distributor’s im-
plied warranty of fitness for particular pur-
pose] (a)} Every sale of consumer goods that
are sold at retail in this state by a retailer or
distributor who has reason to know at the
time of the retail sale that the goods are
required for a particular purpose, and that
the buyer is relying on the retailer’s or
distributor’s skill or judgment to select or
furnish suitable goods shall be accompanied
by such retailer’s or distributor’s implied
warranty that the goods are fit for that
purpose.

(b) Every sale of an assistive device sold
at retail in this state shall be accompanied
by the retail seller’s implied warranty that
the device is specifically fit for the particular
needs of the buyer. [1970 ch 1333 §1; 1971
ch 1523 § 6, operative January 1, 1972; 1978
ch 991 §5; 1979 ch 1023 §2.] Cal Jur 3d
Consumer and Borrower Protection Laws
§ 193, Sales §68; Cal Forms-24:1; Witkin
Summary (8th ed) p 1140.

§1792.3. [Waiver of implied warranties]
No implied warranty of merchantability and,
where applicable, no implied warranty of
fitness shall be waived, except in the case of
a sale of consumer goods on an ‘“as is” or
“with all faults” basis where the provisions
of this chapter affecting “‘as is” or “with all
faults” sales are strictly complied with.
[1970 c¢h 1333 § 1.] Cal Jur 3d Consumer
and Borrower Protection Laws § 195; Cal
Forms-24:1; Witkin Summary (8th ed) pp
1148, 1150.

§1792.4. [Disclaimer of implied war-
ranty; Contents of written notice; catalog
sales] (a) No sale of goods, governed by the
provisions of this chapter, on an “as is” or
“with all faults” basis, shall be effective to
disclaim the implied warranty of merchanta-
bility or, where applicable, the implied war-
ranty of fitness, unless a conspicuous writing
is attached to the goods which clearly in-
forms the buyer, prior to the sale, in simple
and concise language of each of the follow-
meg: G
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(1) The goods are being sold on an ‘“as
i8” or “with all faults™ basis.

(2) The entire risk as to the quality and
performance of the goods is with the buyer.

(3) Should the goods prove defective fol-
lowing their purchase, the buyer and not the
manufacturer, distributor, or retailer as-
sumes the entire cost of all necessary servic-
ing or repair.

(b) In the event of sale of consumer goods
by means of a mail order catalog, the cata-
log offering such goods shall contain the
required writing as to each item so offered in
lieu of the requirement of notification prior
to the sale. [1970 ch 1333 § 1; 1971 ch 1523
§ 6.5, operative January 1, 1972.] Cal Jur 3d
Consumer and Borrower Protection Laws
§ 195; Cal Forms-24:1, 24:11; Witkin Sum-
mary (8th ed) p 1148.

§ 1792.5. [“As is” sales] Every sale of
goods that are governed by the provisions of
this chapter, on an “as is” or “with all
faults” basis, made in compliance with the
provisions of this chapter, shall constitute a
waiver by the buyer of the implied warranty
of merchantability and, where applicable, of
the implied warranty of fitness. [1970 ch
1333 §1; 1971 ch 1523 §6.5, operative
January 1, 1972.] Cal Jur 3d Consumer and
Borrower Protection Laws §195; Cal
Forms-24:1, 24.21; Witkin Summary (8th
ed)p 1148.

§ 1793. [Express warranties.] Except as
provided in Section 1793.02, nothing in this
chapter shall affect the right of the manufac-
turer, distributor, or retailer to make express
warranties with respect to consumer goods.
However, a manufacturer, distributor, or
retailer, in transacting a sale in which ex-
press warranties are given, may not limit,
modify, or disclaim the implied warranties
guaranteed by this chapter to the sale of
consumer goods. [1970 ch 1333 §1; 1971 ch
1523 § 7, operative January 1, 1972; 1978 ch
991 §6; 1979 ch 1023 §3.] Cal Jur 3d
Consumer and Borrower Protection Laws
§§ 195, 196, Cal Forms-6:102, 24:1, 24:12;
Witkin Summary (8th ed) p 1148.

§ 1793.02. [Assistive devices sold at re-
tail: Requisite warranty: Nonexclusiveness
of rights and remedies provided.] (a) All
new and used assistive devices sold at retail
in this state shall be accompanied by the
retai] seller’s written warranty which shall
contain the following language: “This assis-
tive device is warranted to be specifically fit
for the particular needs of you, the buyer. If
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§ 1793.02

the device is not specifically fit for your
particular needs, it may be returned to the
seller within 30 days of the date of actual
receipt by you or completion of fitting by
the seller, whichever occurs later. If you
return the device, the seller will either adjust
or replace the device or promptly refund the
total amount paid. This warranty does not
affect the protections and remedies you have
under other laws.” In lieu of the words *30
days” the retail seller may specify any longer
period.

(b) The language prescribed in subdivision
(a) shall appear on the first page of the
warranty in at least 10-point bold type. The
warranty shall be delivered to the buyer at
the time of the sale of the device.

(c) If the buyer returns the device within
the period specified in the written warranty,
the seller shall, without charge and within 3
reasonable time, adjust the device or, if
appropriate, replace it with a device that is
specifically fit for the particular needs of the
buyer. If the seller does not adjust or replace
the device so that it is specifically fit for the
particular needs of the buyer, the seller shall
promptly refund to the buyer the total
amount paid, the transaction shall be
deemed rescinded, and the seller shall
promptly return to the buyer all payments
and any assistive device or other considera-
tion exchanged as part of the transaction
and shall promptly cancel or cause to be
cancelled all contracts, instruments, and se-
curity agreements executed by the buyer in
connection with the sale. When a sale is
rescinded under this section, no charge, pen-
alty, or other fee may be imposed in connec-
tion with the purchase, fitting, financing, or
return of the device.

(d) With respect to the retail sale of an
assistive device to an individual, organiza-
tion, or agency known by the seller to be
purchasing for the ultimate user of the de-
vice, this section and subdivision (b) of
Section 1792.2 shall be construed to require
that the device be specifically fit for the
particular needs of the ultimate user.

(e) This section and subdivision (b) of
Section 1792.2 shall not apply to any of the
following sales of assistive devices:

(1) A catalogue or similar sale, as defined
in subdivision (n) of Section 1791.

(2) A sale which involves a retail sale
price of less than fifteen dollars ($15).

(3) A surgical implant performed by a
physician and surgeon, or a restoration or
dental prosthesis provided by a dentist.

(f) The rights and remedies of the buyer
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under this section and subdivision (b) of
Section 1792.2 are not subject to waiver
under Section 1792.3. The rights and reme-
dies of the buyer under this section and
subdivision (b) of Section 1792.2 are cumula-
tive, and shall not be construed to affect the
obligations of the retail seller or any other
party or to supplant the rights or remedies
of the buyer under any other section of this
chapter or under any other law or instru-
ment.

(g) Section 1795.5 shall not apply to a
sale of used assistive devices, and for the
purposes of the Song-Beverly Consumer
Warranty Act the buyer of a used assistive
device shall have the same rights and reme-
dies as the buyer of a new assistive device.

(h) The language in subdivision (a) shall
not constitute an express warranty for pur-
poses of Sections 1793.2 and 1793.3. [1979
ch 1023 § 4; 1982 ch 619 § 2.]

§ 1793.05. [Vehicle manufacturers alter-
ing new vehicles into housecars: Warranty
responsibility.] Vehicle manufacturers who
alter new vehicles into housecars shall, in
addition to any new product warranty, as-
sume any warranty responsibility of the orig-
inal vehicle manufacturer for any and all
components of the finished product which
are, by virtue of any act of the alterer, no
longer covered by the warranty issued by the
original vehicle manufacturer. [1977 ch 873
§ 1, operative July 1, 1978.]

§ 1793.1. [Form of express warranties)
(a) (1) Every manufacturer, distributor, or
retailer making express warranties with re-
spect to consumer goods shall fully set forth
such warranties in simple and readily under-
stood language, which shall clearly identify
the party making such express warranties,
and which shall conform to the federal
standards for disclosure of warranty terms
and conditions set forth in the federal Mag-
nuson-Moss Warranty Federal Trade Com-
mission Improvement Act, and in the regu-
lations of the Federal Trade Commission
adopted pursuant to the provisions of that
act.

(2) Every work order or repair invoice for
warranty repairs or service shall clearly and
conspicuously incorporate in 10-point bold-
face type the following statement either on
the face of such work order or repair in-
voice, or on the reverse side thereof, or on
an attachment to the work order or repair
invoice: A buyer of this product in Califor-
nia has the right to have this product ser-
viced or repaired during the warranty pe-
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301 DEERING’S CIVIL

riod. The warranty period will be extended
for the number of whole days that the
product has been out of the buyer’s hands
for warranty repairs. If a defect exists within
the warranty period, the warranty will not
expire until the defect has been fixed. The
warranty period will also be extended if the
warranty repairs have not been performed
due to delays caused by circumstances be-
yond the control of the buyer, or if the
warranty repairs did not remedy the defect
and the buyer notifies the manufacturer or
seller of the failure of the repairs within 60
days after they were completed. If, after a
reasonable number of attempts, the defect
has not been fixed, the buyer may return this
product for a replacement or a refund sub-
ject, in either case, to deduction of a reason-
able charge for usage. This time extension
does not affect the protections or remedies
the buyer has under other laws.

If the required notice is placed on the
reverse side of the work order or repair
invoice, the face of the work order or repair
invoice shall include the following notice in
10-point boldface type: Notice to Consumer:
Please read important information on back.

A copy of the work order or repair in-
voice and any attachment thereto shall be
presented to the buyer at the time that
warranty service or repairs are made.

(b) Every manufacturer, distributor, or
retailer making express warranties and who
elects to rnaintain service and repair facilities
within this state pursuant to the provisions
of this chapter shall:

(1) At the time of sale, provide the buyer
with the name and address of each such
service and repair facility within this state;
or

(2) At the time of the sale, provide the
buyer with the name and address and tele-
phone number of a service and repair facility
central directory within this state, or the
toll-free tclephone number of a service and
repair facility central directory outside this
state. It shall be the duty of the central
directory to provide, upon inquiry, the name
and address of the authorized service and
repair facility nearest the buyer; or

(3) Maintain at the premises of retail
sellers of the warrantor’s consumer goods a
current listing of such warrantor’s autho-
rized service and repair facilities, or retail
sellers to whoin the consumer goods are to
be returned for service and repair, whichever
is applicable, within this state. It shall be the
duty of every retail seller provided with such
a listing to provide, on inquiry, the name,

§1793.2

address, and telephone number of the near-
est authorized service and repair facility, or
the retail seller to whom the consumer
goods are to be returned for service and
repair, whichever is applicable. [1970 ch
1333 § 1; 1971 ch 1523 § 8, operative Janu-
ary 1, 1972; 1972 ch 1293 § 1; 1980 ch 394
§1;, 1981 ch 150 § 1, effective July 8, 1981;
1982 ch 381 § 1.) Cal Jur 3d Consumer and
Borrower Protection Laws §§ 196, 197 Cal
Forms-24:1, 24:12; Witkin Summary (8th
ed)p 1277.

§ 1793.2. [Duty of manufacturer making
express warranty; Service and repair facili-
ties; Presumption as to mew motor vehicle]
(a) Every manufacturer of consumer goods
sold in this state and for which the manufac-
turer has made an express warranty shall:

(1) Maintain in this state sufficient service
and repair facilities reasonably close to all
areas where its consumer goods are sold to
carry out the terms of such warranties or
designate and authorize in this state as ser-
vice and repair facilities independent repair
or service facilities reasonably close to all
areas where its consumer goods are sold to
carry out the terms of such warranties.

As a means of complying with paragraph
(1) of this subdivision, a manufacturer shall
be permitted to enter into warranty service
contracts with independent service and re-
pair facilities. The warranty service contracts
may provide for a fixed schedule of rates to
be charged for warranty service or warranty
repair work, however, the rates fixed by
such contracts shall be in conformity with
the requirements of subdivision (c) of Sec-
tion 1793.3. The rates established pursuant
to subdivision (c¢) of Section 1793.3, between
the manufacturer and the independent ser-
vice and repair facility, shall not preclude a
good-faith discount which is reasonably re-
lated to reduced credit and general overhead
cost factors arnising from the manufacturer’s
payment of warranty charges direct to the
independent service and repair facility. The
warranty service contracts authorized by this
paragraph shall not be executed to cover a
period of time in excess of one year.

(2) In the event of a failure to comply
with paragraph (1) of this subdivision, be
subject to the provisions of Section 1793.5.

(b) Where such service and repair facili-
ties are maintained in this state and service
or repair of the goods is necessary because
they do not conform with the applicable
express warranties, service and repair shall
be commenced within a reasonable time by
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the manufacturer or its representative in this
state. Unless the buyer agrees in writing to
the contrary, the goods must be serviced or
repaired so as to conform to the applicable
warranties within 30 days. Delay caused by
conditions beyond the control of the manu-
facturer or his representatives shall serve to
extend this 30-day requirement. Where such
delay arises, conforming goods shall be ten-
dered as soon as possible following termina-
tion of the condition giving rise to the delay.

(c) It shall be the duty of the buyer to
deliver nonconforming goods to the manu-
facturer’s service and repair facility within
this state, unless, due to reasons of size and
weight, or method of attachment, or method
of installation, or nature of the nonconform-
ity, such delivery cannot reasonably be ac-
complished. Should the buyer be unable to
effect return of nonconforming goods for any
of the above reasons, he shall notify the
manufaciurer or its nearest service and re-
pair facility within the state. Written notice
of nonconformity to the manufacturer or its
service and repair facility shall constitute
return of the goods for purposes of this
section. Upon receipt of such notice of non-
conformity the manufacturer shall, at its
option, service or repair the goods at the
buyer’s residence, or pick up the goods for
service and repair, or arrange for transport-
ing the goods to its service and repair facil-
ity. All reasonable costs of transporting the
goods when, pursuant to the above, a buyer
is unable to effect return shall be at the
manufacturer’s expense. The reasonable
costs of transporting nonconforming goods
after delivery to the service and repair facil-
ity unti! return of the goods to the buyer
shall be at the manufacturer's expense.

(d) Should the manufacturer or its repre-
sentative in this state be unable to service or
repair the goods to conform to the applica-
ble express warranties after a reasonable
number of attempts, the manufacturer shall
either replace the goods or reimburse the
buyer in an amount equal to the purchase
price paid by the buyer, less that amount
directly attributable to use by the buyer
prior to the discovery of the nonconformity.

(e) (1) It shall be presumed that a reason-
able number of attempts have been made to
conform a new motor vehicle to the applica-
ble express warranties if, within one year
from delivery to the buyer or 12,000 miles,
whichever occurs first, either (A) the same
nonconformity has been subject to repair
four or more times by the manufacturer or
its agents and the buyer has at least once

DEERING'S CIVIL

302

directly notified the manufacturer of the
need for the repair of the nonconformity, or
(B) the vehicle is out of service by reason of
repair of monconformities by the manufac-
turer or its agents for a cumulative total of
more than 30 calendar days since delivery of
the vehicle to the buyer. The 30-day limit
shall be extended only if repairs cannot be
performed due to conditions beyond the
control of the manufacturer or its agents.
The buyer shall be required to directly no-
tify the manufacturer pursuant to subpara-
graph (A) only if the manufacturer has
clearly and conspicuously disclosed to the
buyer, with the warranty or the owner’s
manual, the provisions of this subdivision
and that of subdivision (d), including the
requirement that the buyer must notify the
manufacturer directly pursuant to subpara-
graph (A). This presumption shall be a
rebuttable presumption affecting the burden
of proof in any action to enforce the buyer's
rights under subdivision (d) and shall not be
construed to limit those rights.

(2) If a qualified third party dispute reso-
lution process exists, and the buyer receives
timely notification in writing of the availabil-
ity of a third party process with a descrip-
tion of its operation and effect, the presump-
tion in paragraph (1) may not be asserted by
the buyer until after the buyer has initially
resorted to the third party process as re-
quired in paragraph (3). Notification of the
availability of the third party process is not
timely if the buyer suffers any prejudice
resulting from any delay in giving the notifi-
cation. If a qualified third party dispute
resolution process does not exist, or if the
buyer is dissatisfied with the third party
decision, or if the manufacturer or its agent
neglects to promptly fulfill the terms of such
third party decision, the buyer may assert
the presumption provided in paragraph (1)
in an action to enforce the buyer’s rights
under subdivision (d). The findings and deci-
sion of the third party shall be admissible in
evidence in the action without further foun-
dation. Any period of limitation of actions
under any federal or California laws with
respect to any person shall be extended for a
period equal to the number of days between
the date a complaint is filed with a third
party dispute resolution process and the date
of its decision or the date before which the
manufacturer or its agent is required by the
decision to fulfill its terms, whichever occurs
later.

(3) A qualified third party dispute resolu-
tion process shall be one that complies with
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the Federal Trade Commission’s minimum
requirements for informal dispute settlement
procedures as set forth in the Commission’s
regulations at 16 Code of Federal Regula-
tions Part 703; that renders decisions which
are binding on the manufacturer if the buyer
elects to accept the decision; that prescribes
a reasoriable time not to exceed 30 days,
within which the manufacturer or its agents
must fulfill the terms of those decisions; and
that each year provides to the Department
of Motor Vehicles a report of its annual
audit required by the Commission’s regula-
tions on informal dispute resolution proce-
dures.

(4) For the purposes of this subdivision
the following terms have the following
meanings:

(A) “Nonconformity” means a noncon-
formity which substantially impairs the use,
value, or safety of the new motor vehicle.

(B) “New motor vehicle” means a new
motor vehicle which is used or bought for
use primarily for personal, family, or house-
hold purposes, but does not include motor-
cycles, motorhomes, or off-road vehicles.
[1970 ch 1333 § 1; 1971 ch 1523 § 9, opera-
tive January 1, 1972; 1976 ch 416 § 2; 1978
ch 991 §7; 1982 ch 388 §1.] Cal Jur 3d
Consumer and Borrower Protection Laws
§6 197, 198, 199; Cal Forms-24:15, 24:22,
24:23, 24:24; Witkin Summary (8th ed) p
1277.

§1793.3. [Failure to provide service fa-
cility in conjunction with express warran-
ties] If the manufacturer of consumer goods
sold in this state for which the manufacturer
has made an express warranty does not
provide service and repair facilities within
this state pursuant to subdivision (a) of
Section 1793.2, the buyer of such manufac-
turer’s nonconforming goods may follow the
course of action prescribed in either subdivi-
sion (a), (b), or (c), below, as follows:

(a) Return the nonconforming consumer
goods to the retail seller thereof. The retail
seller shall do one of the following:

(1) Service or repair the nonconforming
goods to conform to the applicable war-
ranty.

(2) Direct the buyer to a reasonably close
independent repair or service facility willing
to accept service or repair under this section.

(3) Replace the nonconforming goods with
goods that are identical or reasonably equiv-
alent to the warranted goods.

(4) Refund to the buyer the original pur-
chase price less that amount directly attrib-
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utable to use by the buyer prior to the
discovery of the nonconformity.

(b) Return the nonconforming consumer
goods to any retail seller of like goods of the
same manufacturer within this state who
may do one of the following:

(1) Service or repair the nonconforming
goods to conform to the applicable war-
ranty.

(2) Direct the buyer to a reasonably close
independent repair or service facility willing
to accept service or repair under this section.

(3) Replace the nonconforming goods with
goods that are identical or reasonably equiv-
alent to the warranted goods.

(4) Refund to the buyer the original pur-
chase price less that amount directly attrib-
utable to use by the buyer prior to the
discovery of the nonconformity.

(c) Secure the services of an independent
repair or service facility for the service or
repair of the nonconforming consumer
goods, when service or repair of the goods
can be economically accomplished. In that
event the manufacturer shall be liable to the
buyer, or to the independent repair or ser-
vice facility upon an assignment of the buy-
er’s rights, for the actual and reasonable cost
of service and repair, including any cost for
parts and any reasonable cost of transporting
the goods or parts, plus a reasonable profit.
It shall be a rebuttable presumption affecting
the burden of producing evidence that the
reasonable cost of service or repair is an
amount equal to that which is charged by
the independent service dealer for like ser-
vices or repairs rendered to service or repair
customers who are not entitled to warranty
protection. Any waiver of the liability of a
manufacturer shall be void and unenforcea-
ble.

The course of action prescribed in this
subdivision shall be available to the buyer
only after the buyer has followed the course
of action prescribed in either subdivision (a)
or (b) and such course of action has not
furnished the buyer with appropriate relief.
In no event, shall the provisions of this
subdivision be available to the buyer with
regard to consumer goods with a wholesale
price to the retailer of less than fifty dollars
(850). In no event shall the buyer be respon-
sible or liable for service or repair costs
charged by the independent repair or service
facility which accepts service or repair of
nonconforming consumer goods under this
section. Such independent repair or service
facility shall only be authorized to hold the
manufacturer liable for such costs.
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(d) A retail seller to which any noncon-
forming consumer good is returned pursuant
to subdivision (a) or (b) shall have the
option of providing service or repair itself or
directing the buyer to a reasonably close
independent repair or service facility willing
to accept service or repair under this section.
In the event the retail seller directs the
buyer to an independent repair or service
facility, the mnaufacturer shall be liable for
the reasonable cost of repair services in the
manner provided in subdivision (c).

(e) In the event a buyer is unable to
return nonconforming goods to the retailer
due to reasons of size and weight, or method
of attachment, or method installation, or
nature of the nonconformity, the buyer shall
give notice of the nonconformity to the
retailer. Upon receipt of such notice of non-
conformity the retailer shall, at its option,
service or repair the goods at the buyér’s
residence, or pick up the goods for service or
repair, or arrange for transporting the goods
to its place of business. The reasonable costs
of transporting the goods shall be at the
retailer’s expense. The retailer shall be enti-
tled to recover all such reasonable costs of
transportation from the manufacturer pursu-
ant to Section 1793.5. The reasonable costs
of transporting nonconforming goods after
delivery to the retailer until return of the
goods to the buyer, when incurred by a
retailer, shall be recoverable from the manu-
facturer pursuant to Section 1793.5. Written
notice of nonconformity to the retailer shall
constitute return of the goods for the pur-
poses of subdivisions (a) and (b).

() The manufacturer of consumer goods
with a wholesale price to the retailer of fifty
dollars (3$50) or more for which the manu-
facturer has made express warranties shall
provide written notice to the buyer of the
courses of action available to him under
subdivision (a), (b}, or (c). [1970 ch 1333
§ 1; 1971 ch 1523 § 10, operative January 1,
1972; 1976 ch 416 § 3; 1978 ch 991 §8.] Cal
Jur 3d Consumer and Borrower Protection
Laws §§190, 199, 200; Cal Forms-24:15,
24:23;, Witkin Summary (8th ed) pp 1224,
1278.

§ 1793.35. [Replacement of or reim-
bursement for clothing or consumables] (a)
Where the retail sale of clothing or consum-
ables is accompanied by an express warranty
and such items do not conform with the
terms of the express warranty, the buyer
thereof may return the goods within 30 days
of purchase or the period specified in the
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warranty, whichever is greater. The manu-
facturer may, in the express warranty, direct
the purchaser to return nonconforming
goods to a retail seller of like goods of the
same manufacturer for replacement.

(b) When clothing or consumables are
returned to a retail seller for the reason that
they do not conform to an express warranty,
the retailer shall replace the nonconforming
goods where the manufacturer has directed
replacement in the express warranty. In the
event the manufacturer has not directed
replacement in the express warranty, the
retailer may replace the nonconforming
goods or reimburse the buyer in an amount
equal to the purchase price paid by the
buyer for the goods, at the option of the
retailer. Costs of reimbursement or replace-
ment are recoverable by a retailer from the
manufacturer in the manner provided in
Section 1793.5.

(c) Where the retail sale of draperies is
not accompanied by an express warranty
and the sale of such draperies is accompa-
nied by a conspicuous writing disclaiming
the retailer’s implied warranty of merchanta-
bility on the fabric, the retailer’s implied
warranty of merchantability shall not apply
to the fabric. [1971 ch 1523 § 10.5, operative
January 1, 1972; 1978 ch 991 § 8.5.] Cal Jur
3d Consumer and Borrower Protection Laws
§§ 201, 202; Cal Forms-24:37; Witkin Sum-
mary (8th ed) pp 1129, 1278.

§ 1793.4. [Time for buyer to exercise
option for service and repair] Where an
option is exercised in favor of service and
repair under Section 1793.3, such service
and repair must be commenced within a
reasonable time, and, unless the buyer agrees
in writing to the contrary, goods conforming
to the applicable express warranties shall be
tendered within 30 days. Delay caused by
conditions beyond the control of the retail
seller or his representative shall serve to
extend this 30-day requirement. Where such
a delay arises, conforming goods shall be
tendered as soon as possible following termi-
nation of the condition giving rise to the
delay. [1970 ch 1333 § I; 1971 ch 1523 § 11;
1978 ch 991 §9.) Cal Jur 3d Consumer and
Borrower Protection Laws §200; Cal
Forms-24:24; Witkin Summary (8th ed) p
1278,

§ 1793.5. [Manufacturer’s liability to re-
tailer on failing to maintain service facili-
ties] Every manufacturer making express
warranties who does not provide service and
repair facilities within this state pursuant to

(800) 666-1917

,I LEGISLATIVE INTENT SERVICE



305

subdivision (a) of Section 1793.2 shall be
liable as prescribed in this section to every
retail seller of such manufacturer’s goods
who incurs obligations in giving effect to the
express warranties that accompany such
manufacturer’s consumer goods. The
amount of such liability shall be determined
as follows:

(a) In the event of replacement, in an
amount equal to the actual cost to the retail
seller of the replaced goods, and cost of
transporting the goods, if such costs are
incurred plus a reasonable handling charge.

(b) In the event of service and repair, in
an amount equal to that which would be
received by the retail seller for like service
rendered to retall consumers who are not
entitled to warranty protection, including
actual and reasonable costs of the service
and repair and the cost of transporting the
goods, if such costs are incurred, plus a
reasonable profit.

(¢c) In the event of reimbursement under
subdivision (a) of Section 1793.3, in an
amount equal to that reimbursed to the
buyer, plus a reasonable handling charge.
(1970 ch 1333 § 1; 1971 ch 1523 § 2, opera-
tive January 1, 1972.] Cal Jur 3d Consumer
and Borrower Protection Laws § 200, Wit-
kin Summary (8th ed) p 1278.

§ 1793.6. [Manufacturer’s liability to in-
dependent serviceman performing services or
incurring obligaitons] Except as otherwise
provided in the terms of a warranty service
contract, as specified in subdivision (a) of
Section 1793.2, entered into between a man-
ufacturer and an independent service and
repair facility, every manufacturer making
express warranties whose consumer goods
are sold in this state shall be liable as
prescribed in this section to every indepen-
dent serviceman who performs services or
incurs obligations in giving effect to the
express warranties that accompany such
manufacturer’s consumer goods whether the
independent serviceman is acting as an au-
thorized service and repair facility desig-
nated by the manufacturer pursuant to para-
graph (1) of subdivision (a) of Section
1793.2 or is acting as an independent ser-
viceman pursuant to subdivisions (c) and (d)
of Section 1793.3. The amount of such liabil-
ity shall be an amount equal to the actual
and reasonable costs of the service and re-
pair, including any cost for parts and any
reasonable cost of transporting the goods or
parts, plus a reasonable profit. It shall be a
rebuttable presumption affecting the burden
of producing evidence that the reasonable
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cost of service or repair is an amount equal
to that which is charged by the independent
serviceman for like services or repairs ren-
dered to service or repair customers who are
not entitled to warranty protection. Any
waiver of the liability of a manufacturer
shall be void and unenforceable. [1976 ch
416 § 4.

§ 1794. [Buyer’s right to damages; Mea-
sure; Penalty; Attorney’s fees] (a) Any
buyer of consumer goods who is damaged by
a failure to comply with any obligation
under this chapter or under an implied or
express warranty oOr Service contract may
bring an action for the recovery of damages
and other legal and equitable relief.

(b) The measure of the buyer’s damages
in an action under this section shall be as
follows:

(1) Where the buyer has rightfully re-
jected or justifiably revoked acceptance of
the goods or has exercised any right to
cancel the sale, Sections 2711, 2712, and
2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the
goods, Sections 2714 and 2715 of the Com-
mercial Code shall apply, and the measure
of damages shall include the cost of repairs
necessary to make the goods conform.

(c) If the buyer establishes that the failure
to comply was willful, the judgment may
include, in addition to the amounts recov-
ered under subdivision (a), a civil penalty
which shall not exceed two times the
amount of actual damages. This subdivision
shall not apply in any class action under
Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a
claim based solely on a breach of an implied
warranty.

(d) If the buyer prevails in an action
under this section, the buyer may be allowed
by the court to recover as part of the judg-
ment a sum equal to the aggregate amount
of costs and expenses, including attorney’s
fees based on actual time expended, deter-
mined by the court to have been reasonably
incurred by the buyer in connection with the
commencement and prosecution of such ac-
tion, unless the court in its discretion deter-
mines that such an award of attorney’s fees
would be inappropriate. [1970 ch 1333 § I;
1971 ch 1523 § 13, operative January 1,
1972; 1978 ch 991 §10; 1982 ch 385 §1;
1982 ch 2 § 385.) Cal Jur 3d Consumer and
Borrower Protection Laws §203; Cal
Forms-6:102; Witkin Summary (8th ed) pp
1224, 1278.
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§ 1794.1

§ 1794.1. [Damages recoverable by retail
seller and independent serviceman.] (a) Any
retail seller of consumer goods injured by
the willful or repeated violation of the provi-
sions of this chapter may bring an action for
the recovery of damages. Judgment may be
entered for three times the amount at which
the actual damages are assessed plus reason-
able attorney fees.

(b) Any independent serviceman of con-
sumer goods injured by the willful or re-
peated violation of the provisions of this
chapter may bring an action for the recovery
of damages. Judgment may be entered for
three times the amount at which the actual
damages are assessed plus reasonable attor-
ney fees. [1970 ch 1333 §1; 1976 ch 416
§5.) Cal Jur 3d Consumer and Borrower
Protection Laws §204; Witkin Summary
(8thed) pp 1224, 1278.

§ 1794.2. [Repealed by Stats 1982 ch 385
§3]
§1794.3. [Effect of unauthorized or un-

reasonable use of goods.] The provisions of
this chapter shall not apply to any defect or
nonconformity in consumer goods caused by
the unauthorized or unreasonable use of the
goods following sale. [1970 ch 1333 §1;
1971 ch 1523 § 15, operative January 1,
1972.) Cal! Forms-24:!; Witkin Summary
(8thed) p 1278.

§ 1794.4. [Service contract.] Nothing in
this chapter shall be construed to prevent
the sale of a service contract to the buyer in
addition to or in lieu of an express warranty
if such contract fully and conspicuously
discloses in simple and readily understood
language the terms and conditions of such
contract. [1970 ch 1333 §1; 1971 ch 1523
§ 16, operative January 1, 1972} Cal Forms-
24.33.

§ 1794.5. [Alternative suggestions for re-
pair.] The provisions of this chapter shail
not preclude a manufacturer making express
warranties from suggesting methods of ef-
fecting service and repair, in accordance
with the terms and conditions of the express
warranties, other than those required by this
chapter. [1670 ch 1333 § 1]

§ 1795. [Liability of one, other than
manufacturer, making express warranty.] If
express warranties are made by persons
other than the manufacturer of the goods,
the obligation of the person making such
warranties shall be the same as that imposed
on the manufacturer under this chapter.
[1970 ch 1333 § 1] Cal Jur 3d Consumer
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and Borrower Protection Laws § 197 Cal
Forms-6:102; Witkin Summary (8th ed) p
, 1148

§ 1795.1. [Components of air condition-
ing system.] This chapter shall apply to any
equipment or mechanical, electrical, or ther-
mal component of a system designed to heat,
cool, or otherwise condition air, but,

with that exception, shall

not apply to the system as a whole where
such a system becomes a fixed part of a
structure. [1971 ch 1523 §16.5, operative
January 1, 1972; 1978 ch 991 § 11.) Cal Jur
3d Consumer and Borrower Protection Laws
§ 190; Witkin Summary (8th ed) p 1129.

§ 1795.5. [Obligation of distributor or
retail seller of used consumer goods on
making express warranties: Duration of im-
plied warranties.] Notwithstanding the pro-
visions of subdivision (a) of Section 1791
defining consumer goods to mean ‘‘new”
goods, the obligation of a distributor or
retail seller of used consumer goods

in a sale in which an express

warranty is given shall be

the same as that imposed on manufacturers
under this chapter except:

(a) It shall be the obligation of the distrib-
utor or retail seller making express warran-
ties with respect to used consumer goods
(and not the original manufacturer, distribu-
tor, or retail seller making express warran-
ties with respect to such goods when new) to
maintain sufficient service and repair facili-
ties within this state to carry out the terms
of such express warranties.

(b) The provisions of Section 1793.5 shall
not apply to the sale of used consumer
goods sold in this state.

(c) The duration of the implied warranty
of merchantability and where present the
implied warranty of fitness with respect to
used consumer goods sold in this state,
where the sale is accompanied by an express
warranty, shall be coextensive in duration
with an express warranty which accompa-
nies the consumer goods. provided the dura-
tion of the express warranty is reasonable,
but in no event shall such impled warranties
have a duration of less than 30 days nor
more than three months following the sale of
used consumer goods to a retail buyer.
Where no duration for an express warranty
is stated with respect to such goods, or parts
thereof, the duration of the implied warran-
ties shall be the maximum period prescribed
above.

(d) The obligation of the distributor or
retail seller who makes express warranties
with respect to used goods that are sold in

L
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this state, shall extend to the sale of all such
used goods, regardless of when such goods
may have been manufactured. [1971 ch 1523
§ 17, operative January 1, 1972; 1974 ch 169
§1; 1978 ch 991 § 12.] Cal Jur 3d Consumer
and Borrower Protection Laws § 205; Cal
Forms-24:1, 24:13; Witkin Summary (8th
ed) pp 1277, 1278

§ 1795.6. [Tolling the warranty period.]
(a) Every warranty period relating to an
implied or express warranty accompanying a
sale or consignment for sale of consumer
goods selling for fifty dollars ($50) or more
shall automatically be tolled for the period
from the date upon which the buyer either
(1) delivers nonconforming goods to the
manufacturer or seller for warranty repairs
or service or (2), pursuant to subdivision (c)
of Section 1793.2 or subdivision (e )of Sec-
tion 1793.3, notifies the manufacturer or
seller of the nonconformity of the goods up
to, and including, the date upon which
(1) the repaired or serviced goods are deliv-
ered to the buyer, (2) the buyer is notified
the goods are repaired or serviced and are
available for the buyer’s possession or
(3) the buyer is notified that repairs or
service is completed, if repairs or service is
made at the buyer’s residence.

(b) Notwithstanding the date or condi-
tions set for the expiration of the warranty
period, such warranty period shall not be
deemed expired if either or both of the
following situations occur: (1) after the
buyer has satisfied the requirements of sub-
division (a), the warranty repairs or service
has not been performed due to delays caused
by circumstances beyond the control of the
buyer or (2) the warranty repairs or service
performed upon the nonconforming goods
did not remedy the nonconformity for which
such repairs or service was performed and
the buyer notified the manufacturer or seller
of this failure within 60 days after the re-
pairs or service was completed When the
warranty repairs or service has been per-
formed so as to remedy the nonconformity,

the warranty period shall expire in accor-
dance with its terms, including any exten-
sion to the warranty period for warranty
repairs or service.

(c) For purposes of this section only,
“manufacturer” includes the manufacturer’s
service or repair facility.

(d) Every manufacturer or seller of con-
sumer goods selling for fifty dollars (3$50) or
more shall provide a receipt to the buyer
showing the date of purchase. Every manu-
facturer or seller performing warranty re-
pairs or service on the goods shall provide to
the buyer a work order or receipt with the
date of return and either the date the buyer
was notified that the goods were repaired or
serviced or, where applicable, the date the
goods were shipped or delivered to the
buyer. [1974 ch 844 § 1, operative July 1,
1975; 1980 ch 394 § 2]

§ 1795.7. [Effect of tolling on manufac-
turer’s liability.] Whenever a warranty, ex-
press or implied, is tolled pursuant to Sec-
tion 1795.6 as a result of repairs or service
performed by any retail seller, the warranty
shall be extended with regard to the lability
of the manufacturer to a retail seller pursu-
ant to law. In such event, the manufacturer
shall be liable in accordance with the provi-
sions of Section 1793.5 for the period that
an express warranty has been extended by
virtue of Section 1795.6 to every retail seller
who incurs obligations in giving effect to
Such express warranty. The manufacturer
shall also be liable to every retail seller for
the period that an implied warranty has
been extended by virtue of Section 1795.6, in
the same manner as he would be liable
under Section 1793.5 for an express war-
ranty. If a manufacturer provides for war-
ranty repairs and service through its own
service and repair facilities and through
independent repair facilities in the state, its
exclusive liability pursuant to this section
shall be to such facilities. [1974 ch 844 § 2,
operative July 1, 1975.]

CHAPTER 2

Standards For Warranty Work
[Added by Stats 1978 ch 991 §13)

§ 1796. Duty to install new or used goods.

§ 1796.5. Duty to service or repair new or used goods.

§1796. [Duty to install new or used
goods] Any individual, partnership, corpora-

tion, association, or other legal relationship
which engages in the business of installing
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new or used consumer goods, has a duty to
the buyer to install them in a good and
workmanlike manner. [1978 ch 991 § 13.]

§ 1796.5. [Duty to service or repair new
or used goods.] Any individual, partnership,

DEERING’S CIVIL 308

corporation, association, or other legal rela-
tionship which engages in the business of
providing service or repair to new or used
consumer goods has a duty to the purchaser
to perform those services in a good and
workmanlike manner. [1978 ch 991 § 13.]

CHAPTER 3
Mobilehome Warranties

§ 1797. Mobilehomes covered by warranty.
§ 1797.1. *“Mobilehome.”

§ 1797.2. Application of warranty to manufacturer and dealer.

§ 1797.3. Required written warranty: Contents.

§ 1797.4. Additional rights and privileges: Prohibited waiver.

§ 1797.5. Display of notice of warranty.
Cal Forms-24:1.

§ 1797. [Mobilehomes covered by war-
ranty.] All new mobilehomes and manufac-
tured homes sold to a buyer shall be covered
by the warranty set forth in this chapter.
[1971 ch 1492 § 1; 1982 ch 730 § 1.]) Cal Jur
3d Mobile Homes § 12; Cal Forms-24:14.

§ 1797.1. [“Mobilehome.”] As used in
this chapter, “mobilehome” is defined pursu-
ant to Section 18008 of the Health and
Safety Code and ‘“manufactured home” is
defined pursuant to Section 18007 of the
Health and Safety Code. Both shall include,
in addition to the structure thereof, the
plumbing, heating, and electrical systems
and all appliances and other equipment in-
stalled or included therein by the manufac-
turer or dealer. [1971 ch 1492 §1; 1982 ch
730 § 2] Cal Jur 3d Mobile Homes § 12; Cal
Forms-24:14.

§ 1797.2. [Application of warranty to
manufacturer and dealer.] The warranty pro-
vided for in this chapter shall apply to the
manufacturer of the mobilehome or the
manufactured home as well as to the dealer
who sells the mobilehome or the manufac-
tured home to the buyer. [1971 ch 1492 § 1;
1982 ch 730 §3.) 44 Cal Jur 3d Mobile
Homes § 12.

§ 1797.3. [Required written warranty:
Contents.] The mobilehome/manufactured
home warranty from the manufacturer or
dealer to the buyer shall be set forth in a
separate written document entitled ‘“Mobile-
home/Manufactured Home Warranty,” shall
be delivered to the buyer by the dealer at the
time the contract of sale is signed, and shall
contain, but is not limited to, the following
terms:

(a) That the mobilehome or manufactured
home is free from any substantial defects in
materials or workmanship.

(b) That the manufacturer or dealer or
both shall take appropriate corrective action
at the site of the mobilehome or manufac-
tured home in instances of substantial de-
fects in materials or workmanship which
become evident within one year from the
date of delivery of the mobilehome or manu-
factured home to the buyer, provided the
buyer or his or her transferee gives written
notice of such defects to the manufacturer or
dealer at their business address not later
than one year and 10 days after date of
delivery.

(¢) That the manufacturer and dealer
shall be jointly and severally liable to the
buyer for the fulfilment of the terms of
warranty, and that the buyer may notify
either one or both of the need for appropri-
ate corrective action in instances of substan-
tial defects in materials or workmanship.

(d) That the address and the phone num-
ber of where to mail or deliver written
notices of defects shall be set forth in the
document.

(e) That the one-year warranty period
applies to the structures, plumbing, heating,
electrical systems and all appliances and
other equipment installed and included
therein by the manufacturer or dealer.

() That while the manufacturers of any
or all appliances may also issue their own
warranties, the primary responsibility for
appropriate corrective action under the war-
ranty rests with the dealer and manufac-
turer, and the buyer should report all com-
plaints to the dealer and manufacturer ini-
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tially. [1971 ch 1492 § 1; 1973 ch 807 § I;
1982 ch 730 § 4.] Cal Jur 3d Mobile Homes
§ 12; Cal Forms-24:14, 24:15, 24:26.

§ 1797.4. [Additional rights and privi-
leges: Prohibited waiver.] The warranty un-
der this chapter shall be in addition to and
not in derogation of all other rights and
privileges which such buyer may have under
any other law or instrument. The manufac-
turer or dealer shall not require the buyer to
waive his rights under this chapter and any
such waiver shall be deemed contrary to

§ 1798.1

public policy and shall be unenforceable and
void. [1971 ch 1492 § 1.] Cal Jur 3d Mobile
Homes § 12; Cal Forms-24:14.

§ 1797.5. [Display of notice of war-
ranty.] Every dealer shall display a notice of
reasonable size stating the existence of a
one-year warranty and a sample copy of
such warranty. The notice shall be posted in
each area where purchase orders and condi-
tional sales contracts are written. [1974 ch
1286 § 1, operative July 1, 1975.]) &4 Cal Jur
3d Mobile Homes § 12.
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FOR IMMEDIATE EELEASE July 18, 1983

SACRAMENTO - ASSEMBLYWOMAN SALLY TANNER (D. E1 Monte) ANNOUNCED TODAY
THAT JULY 7 MARKED THE FIRST ANNIVERSARY OF THE SIGNING OF
CALIFORNIA'S AUTOMOBILE "LEMON" LAW, WHICH SHE AUTHORED. THAT LAW,
WHICH BECAME EFFECTIVE LAST JANUARY, GIVES NEW CAR BUYERS IN
CALIFORNIA STRONGER PROTECTION AGAINST BEING LEFT OWNING A NEW CAR
THAT CANNOT BE FIXFD WITHIN A REASONABLE TIME - I.E. A "LEMON.

THE "LEMON" LAW PROVIDES THAT DURING THE FIRST YEAR OR 12,000
MILES AFTER THE PURCHASE OF A NEW MOTOR VEHICLE, EITHER FOUR OR MORE
UNSUCCESSFUL REPAIRS OF THE SAME DEFECT OR A CUMULATIVE TOTAL OF MORE
THAN 30 DAYS OUT OF SERVICE FOR REPAIRS OF ONE OR MORE DEFECTS WILL BE
PRESUMED TO BE REASONABLE, AND THUS TRIGGER THE BUYER'S RIGHT TO A
REFUND OP REPLACEMENT VEHICLE.

"I AM VERY GRATIFIED WITH THE FACT THAT MY LEGISLATION HAS BEEN
USED AS A MODEL AND A CATALYST FOR SIMILAR LEGISLATION IN MANY OTHER
STATES," TANNER STATED. A RECENT ARTICLE IN THE CHRISTIAN SCIENCE
MONITOR STATES THAT, IN ADDITION TO CALIFORNIA, ABOUT TEN OTHER STATES
NOW HAVE "LEMON" AUTO LAWS, WITE OTHER STATES SOON TO FOLLOW.

"ALTHOUGH OUR LAW HAS ONLY BEEN IN EFFECT SINCE JANUARY," TANNER
SAID, "IT DOES SEEM TO BE HAVING A DEFINITE EFrEZlT IN THE WAY NEW CAR
PROBLEMS ARE BEING TREATED BY MANUFACTURERS AND THEEIR DEALERS.
REPETITIVE OR ON-GOING PROBLEMS ARE BEING "RED-FLAGGED" MUCE SOONER
THAN BEFORE, AND THE MANUFACTURER ITSELF I€ BEING DIRECTLY INVOLVED IN
RESOLVING THEM AT AN EARLIER POINT."

TANKER NOTED THAT MANY PEOFLE HAVE BZEN CONTACTING HER OFFICE AND
STATE AGENCIES INCLUDING THE DEPARTMENT OF CONSUMER AFFAIRS AND THE
DEPARTMENT OF MOTOR VEHICLES TO FIND OUT ABOUT THE LAW AND HOW IT
APPLIES TO THEMSELVES.

-continued-
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"AS WE MOVE FORWARD, I BELIEVE THE NEW LAW WILL HAVE A CREATEK
EYFECT IN THE NEW CAKR MARKETPLACE," NOTED TANNER. "THFE GOAL IS TO
PROMOTE HIGHER QUALITY IN NEW CARS -AND A PROCESS WHICH PROVIDES THE
RUYER WITH WHAT THEY PAID FOR - A CAR THAT WORKS PROPERLY. TH1S IS
JUST THE BEGINNING."
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ENROLLED BILL MEMORANDUM TO GCVERNOR DATE 7-6-82

BILL NO. AB 1787 AUTHOR Tanner
Vote—Senate ——_Unanimous

Ayes— 28 . .

Noes— - Richardson, Seymour, Schmitz, Speraw
Vote—Assembly —___Unanimous

Ayes— 48

Noes— 22 - Baker, Costa, Duffy, Filante, Floyd, Frazee, Frizzelle, Hallett,
Ivers, Johnson, Kelley, Konnyu, La Follette, Lancaster, Lewis,
Marguth, Naylor, Rogers, Sebastini, D. Stirling, Wright, Wyman

AB 1787 - Tanner Under existing law, a manufacturer who is unable to
service or repair goods to conform to applicable
express warranties after a reasonable number of
attempts must either replace the goods or reimburse
the buyer, as specified.

This bill would provide that it shall be presumed
that a reasonable number of attempts have bheen
undertaken to conform a new motor vehicle (excluding
motorcycles, motorhomes, and off-road vehicles) to
the applicavle express warranties if within one year
or 12,000 miles (1) the same nonconformity has been
subject to repair four or more times by the manu-
facturer or its agents and the buyer has directly
notified the manufacturer of the need for repair,

as specified; or (2) the vehicle is out of service
by reason of repair for a cumulative total of more
than 30 calendar days since the delivery of the
vehicle to the buyer. The bill would provide that 'y
the presumption may not be asserted by the buyer until s
after the buyer has resorted to an existing qualified
third party dispute resolution process.

':::/ LEGISLATIVE INTENT SERVICE (800) 666-1 b17

SPONSOR
Author

SUPPORT

Department of Consumer Affairs
The Senate Democratic Caucus analysis contains a list of proponents.

Recommendation
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OPPOSITION

Automobile Importers of America

(per Senate Democratic Caucus analysis)
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OWEN K KUNS
RAY H WHITAKER
CHIEF DEPUTIES

JERRY L BASSETT
KENT L DECHAMBEAU
STANLEY M LOURIMORE
EDWARD K. PURCELL
JOHN T STUDEBAKER

JOHN CORZINE
ROBERT CULLEN DUFFY
ROBERT D. GRONKE

SHERWIN C. MACKENZIE. JR.

ANN M. MACKEY
TRACY O. POWELL. I
RUSSELL L. SPARLING
JIMMIE WING
PRINCIPAL DEPUTIES

3021 STATE CAPITOL
SACRAMENTO 95814
(916) 445-3057

BO11 STATE BUILDING
107 SOUTH BROADWAY
LOS ANGELES 90012
(213) 620-2550

Two copies to Honorable gsally Tanner

?ﬁegiglaﬁhe O mmsel
of California

BION M. GREGORY

Sacramento, California
June 29, 1982

GERALD ROSS ADAMS
DAvID D AL.ES
MARTIN L. ANTERSON
PAUL ANTILLA
CHARLES C AsaiLL
JAMES L. AS-FORD
SHARON G. B SENBAUM
EILEEN J. BUXTON
HENRY J. CO*v*RERAS
BEN E. DALE
CLINTON J. CEMTT
C. DAvVID DICYERSON
KATHRYN E. DONOVAN
FRANCES S. DORBIN
LAWRENCE H. FEIN
SHARON R. FISAER
JOHN FOSSETTE
HARVEY J. FOSTER
CLAY FULLER

ALVIN D. GRESS
JOYCE E. HEE
THOMAS R. HEUER
JACK L. HORTON
SANDRA HUGHES
MICHAEL J. KERSTEN
L. DOUGLAS KINNEY
VICTOR KOZIELSKI
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JAMES A. MARSALA
ROBERT G MILLER
JOHN A. MOGER
VERNE L. OLIVER
EUGENE L. PAINE
MARGUERITE ROTH
JERRY J. Ruiz
MICHAEL B. SALERNO
MARY SHAW

WILLIAM K. STARK
MARK FRANKUN TERRY
JEFF THOM

RICHARD B. WEISBERG
DANIEL A. WEITZMAN

Honorable Edmund G. Brown Jr.

THOMAS D. WHELAN

CHRISTOPHER ZiRKLE™
—

Governor of California OEPUTIES

Sacramento, CA
Assembly Bill No. 1787

Dear Governor Brown:

Pursuant to your request we have reviewed the

above-numbered bill authored by Assemblywoman Tanner

———— o ————— e —a e

and, 1in our opinion, the title and form are sufficient and
the bill, if chaptered, will be constitutional. The digest
on the printed bill as adopted correctly reflects the views
of this office.

Very truly yours,

Bion M. Gregory
. Legislative Counsel

, S T SHAL el

John T. Studebaker

Principal Deputy
JTS:AB

pursuant to Joint Rule 31%.
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ANALYST: Mary Enne Morre
STATE OF CALIFORNIA Bus. Ph: = 322-4292 EDMUND G. BROWN JR., Governor

DEPARTMENT OF N
C ; i
nsu mer 1020 N STREET, SACRAMENTO, CALIFORNIA 95814 3

ENROLLED BILL REPORT

AGENCY BILL NUMBER
State & Consumer Services AB 1787

DEPARTMENT, BOARD OR COMMISSION ) AUTHOR
Department of Consumer Affairs Tanner

SUBJECT: New Car Warranties

HISTORY, SPONSORSHIP & RELATED LEGISLATION:

AB 1787 would amend California's existing consumer product warranty law
as it pertains to new automobiles.

In December 1979, the Assembly Committee on Labor, Employment and Con-
sumer Affairs held a two-day interim hearing on the subject of automobile
warranties. A high level of consumer frustration with defective new cars
and warranty performance was expressed, specifically regarding the practi-
cal ineffectiveness of current law in response to repeated repairs and
problems with new cars. AB 2705 (Tanner) was introduced in 1980 in re-
sponse to the problem, but was defeated in the Senate Judiciary Committee
by one vote,

(800) 666-1917

AB 1787 was introduced March 27, 198l1. It passed from the Assembly on
June 15, 1981, as amended, and, after extensive compromise efforts between

various consumer and industry groups, passed the Senate Judiciary Committee
(6_0) .

ANALYSIS

A. SPECIFIC FINDINGS
Current law states that manufacturers or their representatives must
replace a product or reimburse the buyer after "a reasonable number of
attempts" to service or repair the product, without criteria to deter-
mine "a reasonable number of attempts."

'/ LEGISLATIVE INTENT SERVICE

AB 1787 would establish a reasonable number of attempts to have been
undertaken to conform a new vehicle (excluding motorcycles, motor-
homes, and off-road vehicles) to the applicable warranties, if within
one year or 12,000 miles (1) the same nonconformity has been subject
to repair 4 or more times by the manufacturer or its agents and the
buyer has directly notified the manufacturer of the need for repair;
or (2) the vehicle is out of service by reason of repair for a cumula-
tive total of more than 30 calendar days since delivery to the buyer.

.
-15"
Yayus?

AB 1787 would further provide that if the manufacturer or dealer has
a qualified third party dispute resolution process, as defined in the
bill, and if the buyer received timely notification of the availability
of the process, the provisions defining a reasonable number of attempts
to repair may not be asserted by the buyer until after the buyer has

(cont.)
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AB 1787
Page 2

first resorted to the dispute resolution process.
FISCAL IMPACT
None on this Department.

VOTE

Assembly: 58-6
Senate: 28-4

HUMAN & CIVIL RIGHTS IMPACT

Warranty legislation was enacted to improve the adequacy of informa-
tion available to consumers, prevent deception, promote choice, and

improve competition and service in the marketing and repair or replace-

ment of consumer products. AB 1787 seeks to protect the interests
of participants in a retail transaction in which thousands of dollars
are involved and basic means of transportation are inhibited.

RECOMMENDATION: Sign

AB 1787 provides California consumers with a reasonable and equitable
remedy for a major problem. Current law is not useful to consumers
who purchase defective vehicles because of the often limitless oppor-
tunities afforded dealers and manufacturers to correct defects. The
standards proposed in AB 1787 offer a reasonable remedy to car buyers
and will encourage improved quality control by manufacturers and
improved repair service by dealers.
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ENROLLED BILL REPORT Business and Transportation Agsacy
DEPARTMENT AUTHOR BILL NUMBER
Motor Vehicles
Tanner
SOEEET AB 1787
Warranties
SUMMARY: Requires the manufacturer to replace a vehicle or reimburse the

buyer if a nonconformity is not repaired after a reasonable number of
attempts.

DETAILED ANALYSIS: The Civil Code currently requires a manufacturer to
replace merchandise or reimburse the buyer if after a reasonable number
of attempts to repair the item it fails to conform to the warranty.
However, there is no specific definition of "reasonable number of repair
attempts" and in the case of new motor vehicles, replacement or total
reimbursement is rare.

This bill would require a manufacturer to replace a new motor vehicle
or reimburse the buyer if the vehicle did not conform to the warranty
after a reasonable number of attempts have been made to correct a non-
conformity.

For purposes of this bill, "new motor vehicle" would mean a new motor
vehicle which is used primarily for personal, family, or household
purposes, but would not include motorcycles, motorhomes, or off-highway
vehicles. The bill would require the presumption that a "reasonable
number of attempts" have been made to conform a new motor vehicle to the
warranty i1f, within one year from delivery of the vehicle to the buyer
or 12,000 miles, whichever occurs first, either the same nonconformity
has been subject to repair four or more times and the buyer has at least
once notified the manufacturer of the need for repair, or the vehicle is

out of service, as specified, for a cumulative total of more than 30 days.

The term "nonconformity" would mean a nonconformity that substantially
impairs the use, value, or safety of the new motor vehicle.

Before a manufacturer would be required to replace or refund a vehicle's
purchase price, the bill would require the matter to be referred to a
qualified third party dispute resolution process, as specified, if one
exists. The requirements for the dispute resolution process would
include the yearly submission of a report to the Department of Motor
Vehicles on the annual audit required by Federal Trade Commission
regulations on informal dispute resolution procedures.

COST ANALYSIS: No anticipated fiscal impact on this department. Based
upon information obtained from the Federal Trade Commission, the Depart-
ment of Motor Vehicles has determined the annual audit report specified
in this measure would not require any action by this department. The
Department of Motor Vehicles would only be a repository for the reports.

LEGISLATIVE HISTORY: This bill is sponsored by the author as a result of
interim hearings conducted in 1979. The vote on this measure was
Assembly, Ayes 48 - Noes 22, Senate, Ayes 28 - Noes 4.
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RECOMMENDATION: SIGN

The purchase of a new motor vehicle represents a major investment for

most people.

that investment which is not presently available.

ror

further information, please contact:

Doris V. Alexis, Director
Day Phone: 445-5281
Evening Phone: 441-4980

technical information, please contact:

Roger Hagen, Chief, Division of Registration Services
and Compliance Enforcement

Day Phone: L445-6340

Evening Phone: 1-652-6161

Leonard Bleier, Legislative Liaison Officer
Day Phone: 4i45-894932
Evening Phone: 448-3190

This measure should provide a degree of protection for

-7
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THIRD READING

SENATE Bi11 No.: AB 1787 Amended: g_3-82
DEMOCRATIC CAUCUS | *thors  Temer (D)

Vote Required: Majority

SENAT ! - C
SENATOR PAUL B CARPENTER |\ o) 420

Chairman
SUBJECT: Warranties
POLICY COMMITTEE: Judiciary

AYES: (6) Doolittle, Robbins, Sieroty, Watson, Davis, Rains

NOES: (0)

SUMMARY OF |EGISLATION:

Under existing law, a manufacturer who is unable to service or repair goods to con-
form to applicable express warranties after a reasonable number of attempts must
either replace the goods or reimburse the buyer, as specified.

This bill provides that it shall be presumed that a reasonable number of attempts
have been undertaken to conform a new motor vehicle, excluding motorcycles, motor-
homes, and off-road vehicles, to the applicable express warranties if within one
year or 12,000 miles whichever occurs first (1) the same nonconformity has been
subject to repair 4 or more times by the manufacturer or its agents; and the buyer
after being notified by the manufacturer of the requirement has at least once di-
rectly notified the manufacturer of the need for the repair of the nonconformity
or, {(2) the vehicle is out of service by reason of repair for a cumulative total

of more than 30 days since the delivery of the vehicle to the buyer. The bill pro-
vides that the presumption may not be asserted by the buyer until after the buyer

has resorted to an existing qualified third party dispute resolution process, as
defined. The bill also provides that a manufacturer shall be bound by a decision
of the third party process if the buyer elects to accept it, and that if the buyer
is dissatisfied with the third party decision the buyer may assert the presumption

in an action to enforce the buyer's rights, as specified.

FISCAL EFFECT: No state cost.

PROPONENTS: (Verified by author 6-2-82)

Los Angeles City Attorney

KPIX

KABC

Long Beach Independent Press-Telegram

Santa Barbara News Press e @
State Consumer Advisory Council R&"%

CONTINUED
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AB 1787
Page 2

PROPONENTS, continued:

Department of Consumer Affairs

California Consumer Affairs Association '

Cal-Pirg San Diego

National Council of Senior Citizens

Motor Voters, San Diego

AFL-CIO, State Federation

State Building and Construction Trades Council of California
United Steelworkers of America

Baldwin Park Chamber of Commerce

Santa Cruz County District Attorney

Consumer Union, San Francisco

San Francisco Consumer Action

County of Los Angeles, Department of Consumer Affairs
California Federation of Women's Clubs, Orange District
Consumer Aid of Shasta County

Colusa County Board of Supervisors

Stanislaus County, Office of Consumer Affairs

Los Angeles Private Investigation & Patrol Service
California Teamsters Public Affairs Council

Center for Auto Safety

Chico Consumer Protection Agency

Lemon-Aid, San Diego

Consumer Federation of California

Legal Aid Society of San Mateo County

Consumer Coalition

(800) 666-1917

(Ford, Chrysler, General Motors. California
Auto Dealers Association, Motor Vehicle
Manufacturers Association, American Honda
Motor Co., California Conference of
Machinists are neutral)

/ LEGISLATIVE INTENT SERVICE

OPPONENTS:
Automobile Importers of America
™
ARGUMENTS IN_SUPPORT: ‘i
L}
[ 4

Proponents state that current law does not protect consumers who purchase defec-
tive vehicles, because dealers and manufacturers never admit, perhaps because of
the cost of the vehicle, that they have made a "reasonable number" of attempts to
repair it and are now willing to replace it or reimburse the consumer.

Proponents say that the clear standard proposed in this bill would offer a more

effective remedy to the consumer, and would encourage improved quality control by
manufacturers and improved repair service by dealers.

LLE: ft 6-7-82 .
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1625 SILVERWOOD TERRACE
LOS ANGELES, CALIFORNIA 90026

213) 660-4365 ///,/”";%:;z

July 4, 1982

Gov. Edmund Brown, Jr.
State Capitol
Sacramento, California 95814

Dear Governor Brown:

I was very pleased to have the opportunity to talk
to you the other day at Jim Daniel and Ed Taylor's
home. I am very supportive of your campaign for
the U.S. Senate. There is a crying need for fair
representation of all groups in Washington, as you
so ably spoke.

I was also pleased to discuss with you my support
of the Sally Tanner "Lemon Law" for consumer pro-
tection of automotive problems. As a consumer with
a current and on-going car problem that the new
law will not help, I feel strongly that consumer
laws such as this are important to Californians.

I hope that this necessary legislation is present-
ed to you soon for a quick implementation.

I hope that I can be of further help to you during
the coming general election.

Sincerely,
Alex Smariga éSJ

1625 Silverwood Terrace
Los Angeles, California 90026

?p 10
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SALLY TANNER MEMBER
JOINT COMMITTEE ON THE ARTS
ASSEMBLYWOMAN. SIXTIETH DISTRICT
HAZARDOUS WASTE MANAGEMENT
CHAIRWOMAN COUNCIL
COMMITTEE ON CONSUMER PROTECTION AND TOXIC MATERIALS
June 30, 1982
Honorable Edmund G. Brown, Jr.
Governor
State of California
State Capitol
RE: AB 1787 - Consumer Warranties
on New Motor Vehicles - Refund

Dear Governor Brown:

or Replacement Remedy

Assembly Bill 1787 has been passed by the Legislature and is

before you for your approval and signature.

For years one of the most frustrating and expensive problems
experienced by California's consumers has been the inability to
obtain satisfactory redress when the new cars they purchase fail
to operate properly and are not repaired despite repeated or
sustained attempts by the manufacturer or its dealers. While
our present Song-Beverly Consumer Warranty Act gives the buyer

a right to obtain a refund or replacement from the manufacturer

if a consumer product, including a motor vehicle,

cannot be

successfully repaired after a "reasonable number of attempts",
it has not been effective in resolving this serious problem for

new car purchasers .

AB 1787, often referred to as the "lemon" automobile bill, would
amend this provision of the Song-Beverly Act as it relates to

specified new motor vehicles and provide objective criteria for
determining when the "reasonable" number of repairs standard has
been reached and the buyer has the right to a refund or replacement.

-continued-
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The bill also provides, however, that before a buyer could assert
this presumption, he or she must first utilize informal dispute
resolution programs to resolve the problem, if such a program
exists and meets criteria specified in the bill.

AB 1787 represents the culmination of over 3 years of legislative
effort to provide more meaningful protection for new car buyers

whose cars don't work and can't be fixed within a reasonable time.

The provisions of the bill will help not only the consumer car
buyer, but also the auto industry, by providing a means for
restoring buyer confidence in, and sales of, new motor vehicles.

AB 1787 is supported by a long list of consumer organizations and
leaders from all over California. It has also been supported by
a great many individual consumers, hundreds of whom have written
to me about their new car problems.

I respectfully request that you approve AB 1787 and sign it into
California law.

Sinceredy, [
ad /
. »\::-*:" Ck /ﬁ LR a2

SALLY TANNER
Assemblywoman, 60th District

"
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CHAIRWOMAN TANNER: Alright. We may just as well get
started. The secretary will call the roll, please?

SECRETARY: Assemblyman Chacon,

ASSEMBLYMAN CHACON: Here.

SECRETARY: Assemblyman Elder, Assemblyman Katz,
Assemblyman Konnyu, Assemblyman Sebastiani, Assemblyman Sher,
Assemblywoman Wright, Assemblywoman Tanner.

CHAIRWOMAN TANNER: Good afternoon. We are here today
in a fact-finding hearing to learn about the scope, operation, and
success of the various dispute resolution programs which the
automobile 1ndustry has established to resolve new car problems
and consumer complaints.

A new car purchase 1s the second largest investment a
consumer will make and yet 1t is one of the most frequent sources
of consumer complaints. In the course of hearings on my AB 1787,
known as the "Lemon'" automobile bill, the automobile industry
repeatedly suggested that new legislative remedies for consumers
with complaints about new automcbiles were unnecessary. The
industry has ﬁointed to their own internzl efforts, 1n particular,
their dispute or arbitration boards as a better solution.

Since there wasn't sufficient time during the regular
committee hearings on the bill to fully discuss and explore the
ramifications of the dispute programs, we scheduled this hezring
in order to give everyone an opportunity, including customers and
industry, an opportunity to speak. So what we wlll do is proceed

with our agenda and we have to end this hearing by 4 o'clock so

(800) 666-1917
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THE DEPARTMENT OF CONSUMER AFFAIRS

D

scription and Hdistory

The: NDepartment nf Consumer Affairs 1s organized to promote and
crotect the oublic interest by regulating licensed professionals
and vocations, and by oroviding consumer representation, =2ducation,
information, comolaint mediation and other services to California
monsumers.  Licensing over 1.8 million versons and firms, and
resoaonding to tens of thousands of consumer comdlaints annually,
-ne devartment has the lead responsibility in the state for
consumer protection and reoresentation.

The devcartment was established by the Legislature througn the
Consumer Affairs Act of 1970 and subsegquent implementing
legislation ia 1971. It succeeded the Department of Professzional
and Vocational Standards, which had been operating since 1929.

The department houses and oversees the activities of 39 regulatory
poards, bureaus, committees and a commission, which license or
orherwise requlate the activities of professions and occupation:s
ranging from accountants and auto repair shops to doctors,
pharmacists and contractors.

Fuanction

B establishing the department through the Consumer Affairs Act,
the Legislature sought to promote and protect the interests of
Californians as consumers.

To advince these purposes, the Legislature instructed the
Nenartment of Consumer Affairs to facilitate the proper functioning
nf the free anterprise market economy (Business and Professions
Code Section 301 et seq.) by:

1. ©ducating and informing consumers to ensure rational
consumer choice in the marketplace;

2. ?rotecting consumers from fraudulent or deceptive
oractices in the sale of goods and services;

3. Fostering competition; and

4. Promoting effective reoresentation of consumers'
interests in all branches and levels of government.

In addition to the various statutory mandates of the boards to
investigate complaints in their resvective areas of concern, the

(800) 666-1917
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9. Exercise and perform such other functions, powers and
duties as may be deemed avoropriate to protect and
promote the interests of consumers as directed by tne
Governor or the Legislature,

10. Maintain contact and liaison with consumer groups 1in
California.

11. “stablish a comprehensive, consumer-rslated librarvy.

2. Intervene in oroceedings affecting California
consum=2rs before any state or federal commission,
department, agency or court.

13. Initiate legal proceedings in the interests of
consumers.

Structure

The Consumer Affairs Act requires the department to De the
consumer advocate in state government and to administer the
statutorily established licensing and regulatory orograms. Part
nf the State and Consumer Services Agency, the department
consists of an executive staff, administrative offices and
divisions, a consumer services division, and regulatorv boards,
hureaus, committees and a commission. An organization chart of
“ne devartment is provided on vage 7 of this report.

1. Role of the director

The executive control of the Depvartment of Consumer Affairs
rests with the director and nis/her chief deouty director
and denuty director. The director, chief deouty dire:tor
and deputy director hold positions that are exempt from
civil service.

The chief deouty director, appointed by the Governor, and
the ceputy director, appointed by the director, have
management responsibility for the Divisions of
Administration and Investigation. In addition, the chief
deouty and deputy director monitor the activities of the
boards, bureaus, committees and the commission. Every
power and duty of the director may be exercised or
performed in the director's name by a deputy director.

All major departmental policy matters come to the attention
of the director. The legislative and public relations
functions and relations with the State and Consumer
Serviges Agency, other state agencies, the Governor's
Office, the Legislature, and other levels of government
concerning departmental programs, oolicies, investigations

(800) 666-1917
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and projects are under the sumervision ind direc-inn 2% tre
director.

™he director is r=s3 for revia2wing and sunmiz=i~a -~z
deparcment's budget ov

The director may, with the aoproval of the Governor, arranjg-
and classify the work of the depvartment, and consclidate,
abolish or create divisions. The director mayv adoot rual=23 anid
ragalations needed %o govern tne activities of =he devartment,
and mav assizan to 1ts officers and emplovees such duxies as
he/she deems approoriate. For the bettearment of osubdliz
service, the director may reassign duties to the emplovees
under thne chief of any division as he/she szes drems
aporopriate,

The lirector may employ Lnvestigatnrs, inspectors or Jdenutien
to investigate or prosecute violations of laws enforced by Eh2
department, including many of its regulatory agencies. This
investigatory vower 1is exercised by the devartment's NDivsision
of Investigation.

Non-jurisdictional complaints ares handled by the Division of
Consumer Serwvices. Boards must report complaint patterns to
the director.

While complaint orocessing is facilitated by referal to t:
aoproporiate agencies, the director may assume an advocate'
role for California consumers, either through establish.na
policy or taking legal action to enhance the resolution of
consumer complaints.

0 (D

The director may also investigate the work of the agencies 1in
the department and may obtain a copy of all records and full
and complete data in all official matters in their Dossession
or in the possession of their members, officers or ewmplayees,
except for examination questions prior to submissiosn to
applicants at scheduled examinations.

Admiristrative offices and divisions

To manage the broad responsibilities conferred bv the Cansumer
Affairs Act, the demartment contains the Divisinn of
Administration, the Division of Investigation, tn2 Intarnal
Audit Office and the Chief Counsel's Office.

Advisory Council

The Consumer Adwvisory Council was created by the Consumer
Affairs Act to make recommendations to the director,

(800) 666-1917
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Govarnor and Legislature regarding legislation and to
conduct studies of consumer issues.

Divisinn of Consumer Services

The Division of Consumer Services has the major
responsibility for carrying out the Consumer Affairs Act of
1970. The division performs its functions through six
nnits: Complaint Assistance, Consumer Liaison, Legal
3z2rvices, Legislative, Research and Special Projects, 3nd
the Tax Preparer's Program.

Regulatory boards, bureaus, commission and committees

There are 39 boards, bureaus, committees and a commission in
the department. These organizations are charged with
testing, licensing, registering and regulating more than a
million professionals and occupations from a diversity of
fields including healing arts, fiduciary, design and
construction, and business and sanitation.

A list of the professions licensed by each board, bureau,
committee and commission is orovided on page 139 of this
report.

Each of the department's boards and licensing committees are
composed of:

e public members (non-licensees)

¢ professional members who are licensed by the board or
committee.

The advisory boards to the bureaus are also composed of
public and professional members.

The Board of Accountancy and the 15 healing arts boards are
composed of one-third oublic members and two-thirds
professional members. The rest of the department's boards
and committees are composed of a majority of public members.

A1l board members are appointed by the Governor, with the
eaxceotion of two public members per board, one of whom is
appointed by the Senate Rules Committee and the other by the
Speaker of the Assembly.

The bureaus are under the administrative authority of the
director, with a chief appointed by the Governor. Policy
decisions for the bureaus are made by the bureau chief with
the consent of the director. Each bureau has an advi :orv
board to advise the chief on taechnical matters and to
nrovide input on policy decisions.

b
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3
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Tne boards, commictees and the commissicon are e
autonomous agencias with direct regulatory power
appoint executive officers to administer their v
make thelr own policy decisions.

o nu

Wlithlin their respective statutory and administra
authorities, the boards, bureaus, committees and
commission are responsible for setting licensing
.o0lding meetings, establishing rules and regulati::
nrevaring and conducting examinations, and issuiniu

v T

vy W v o
()

licenses. To assure professional, statutory and -:y_1
como.iance, they nave tne authority to insvect, iiiizxzt
and bring disciplinary action for violations. Ci .i:ic
be issued and hearings held for license denial, st.:ipzar
probation or revocation.

Board, commission, and committee decisions on se:! .13

standards, conducting examinations, passing candic ii2s
revoking licenses are not subject to the directo: : :e
and are final if within their legal power. Howere =, a
activities may be reviewed by the director for c-: ..Iu
comment.

Proposed rules and regulations (other than those 1 l.at
examinations and licensure qualifications) and foe :ha
must be submitted to the director for review and z] n.'»
They may be disapproved if they are injurious =o tl + D
health, safety or welfare. The director's decis <1 na
reversed by a unanimous vote of the board, commi:c:z @1

committee.
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LEGISLATIVE UNIT

azutory mandata2s 4ulllng the JLJLQ'OW 27 Zonsan:
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ctment of such legislation as necessary to protect and

oromote the lntorpsts of consumers" and to "advise tiaa Gowvar-aa

and Legislature on all matters affecting the interes+s
conzumers, " (Sectinns 3’3 (a‘ and (h) of the Business
»rofezs.ons Code.) The I ‘

these odjectives.
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Thne Conszsumer Affailrs Act establishes fundamental priorities tor

the lssues that the Legislative Unit must address. This
includes legislation that advances the interests of consumers
cromoting the proper functioning of the fre2e market =2concmy
througnh four principal means: =ducation and intformation,
protection of consumers from untalr and d@ceptlJe business
oractices, fostering competlition, and encouraging consumev
varticicatction in government.

To accomplish these functions, the unit engages in a wvariety of

activities to 1ldentify and communicate consumer needs. These
include:

1. Initiation and development of legislative nroposals.

2. Analysis of billgs proposed in the Legislature which have
significant impact on consumers.

3. epresentation before leqgislative and administrative

odieas.

4, Communication with federal and state agencies.

5. Provision of information to consumer, business and law
enforcement groups on consumer legislation and related
issues.

6. Assistance to legislators with their constitutants

consumer problems.

SIGNIFICANT ACCOMPLISHMENTS/ACTIVITIES DURING #ISCAL YEAR 82/83

legi slatlve efforts are to "recommeznd znd Drooose o

Unic functions ko carzrv ou-

1. Legal activities

° Provided testimony at a Pudblic dtilicies Commission

(PUC) hearing, which resulted in the denial o2f a2 gas

transportation agreement between Pacifiz Gas &

Zlaectric Compvany (PG&E) and Chevron 01l Corwnoration.

-44-
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The PUC cited the testimony provided by the
Legislative "nic staff asz the a*irn\le Cor its
decizion in denving £hils agareement, which 3hould ~ove
sytooasers Sl millien
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Clting the 3Jevartment's brief in
the PUC deferred aopr0val and =xor
the facili=zv change in the PG&E/Ch
According to figures orovided in t
pief, thirse changes would cnse

T 540 million a year for th2 fors

T
.

ﬂ) Iy
3
[y

<
L SRV

[SFREY]

—

i O O

rl
£ =5 30 80

R A e SR
(@]

D3
=]
Ol

e
w O G
e O

o)
(o

s

a0
D b

DO

fu

T ira
L.t

L2

-
W

[N

|G
= 4L
[T
o
[y

6]
.

) Presentesi arquments Ln a PUC consoiidated apwlicatinn

mechanicm proceeding involving Southern California Gas

Company, which had requested an increase in natural
gas rates from $.34 to $.60 per therm. The PUC

decision was consistent with arguments by the unit and

aporovad a substantially smaller rate increase, from
$.34 to $.40 per therm.

) Submitted two briefs to the United States Supreme
Court involving the repricing of natural gas supplied

to California by the state's major interstate pipeline
gas companies. This is one of the few gas cases taken

for review by the Court since 1978. If the Court is
persuaded by the division's brief to overturn an
adverse lower court's opinion, California's
industrial, residential and commercial users of
n.tural gas will save $200 million a vear. The
Corurt's decisicn is expected in the spring of 1933.

Legisz.ative activities

Due -0 the reorganization of the Department of Consumer
Affairs during fiscal year 1982/83, the department did not
sporsor legislation. However, it ascisted 1in the
dev-lopment of such bills as AB 1095, AB 1183 and AB 1993
{de scrioed below),

Th: unit followed 477 bills during fiscal year 1962/8
227 of these bills were followed during the 1981-82
Legislative Session and 190 bills were followed during the
1263-84 Legislative Session.

se

"he unit analyzed 181 bills during fiscal year 1982/833:
136 bills were analvzed during the 1981-82 Legislative

Session and 45 were analyzed during the 1983-84 Legisiative

Session.

-45-
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Toxic materials and indoor air

1981-82 Legislative Session

A3 2375 (Dedden) Air Duality: Mowilenonss
Chapt=r 719, Statutes of 1982

Requires the Depvartment of Health Servizes £no
conduckt 2 researcn and information orogram Hn
zoxics, including develoning methods for neacuring
formaldehyde emissions in mobilehomes. 1Also
requires the department to maxkes a recommenda%ion
regarding the appronriate level and tests £or
formaldehyde vapors in new mobilehomes,.

AB 3200 (Tanner) Indoor Air Quality
Chapter 1026, Statutes of 1982

States various legislative findings and declarations
on the indoor environment. The findings emonasize
the significance of the indoor environment, the
necessity of researching this topic, and charges the
Devartment of Health Services as the agency
responsible for conducting research and making
policy recommendations on the subject.

Warranties

1981-82 Legislative Session

AB 1787 (Tanner) Automobile Warranties: "Lemon
Bill"
Chapter 388, Statutes of 1982

To existing warranty law, adds the presumotion that
a reasonanle number of attempts have bean undertakan
to repair a new motor vehicle if, within the first
year or 12,000 miles, the same nonconformity has
undergone revairs four or more times and the puver
has notified the manufacturer of the need for
repair, or the vehicle is out of service for r=vairs
for a cumulative total of more than 30 calendar
days. This law does not apply to motorcycles,
motorhomes and off-road vehicles.

Miscellaneous

1983-84 Legislative Session

-5/-
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CHAIRMAN BILL LOCKYER: The Committee on Labor, Employment
and Consumer Affairs convenes today to study problems of
significant and sometimes emotional concern to California
consumeyrs - the problems that arise in the sale of new and used
cars. Obviously, we're people inexorably wedded to our cars.
In this state there are twelve and a half million automobiles
alone, not including motorcycles, trucks, dune buggies, and
other gadgets. With incredible distances and very little mass
transit, ownership or access to a car is essential. We pay a
price, however, for the mobility we enjoy, not the least of
which is the fear and loathing we experience when making a
significant financial commitment to purchase an auto. Everyone
in the room knows of that special trauma I'm referring to. Is
this car in good shape? Is it the right color, the right model?
Will I be able to afford the payments? Can I trust the dealer?
With the exception of purchasing a house no other transaction
represents such a significant financial commitment nor produces
such anxiety for consumers.

There seems to be significant evidence that the trauma
associated with car purchases is caused by more than just
understandable jitters. When I asked our Committee staff to
identify the most serious consumer problems for our work next
year, they concluded that our energies would be well-directed in
studying car sale practices and procedures. In research
conducted right here in San Diego by people we'll be hearing from
later today, it was found that 76 out of 101 dealers did not
disclose the defects that they knew existed in cars they were
selling. The Federal Trade Commission, also’ represented today,
found that consumers are generally unaware of the nature of their
warranty protection, found that they do not know how, or for what
reason, prior repairs on cars were made, and even suffer outright
fraud in the manipulation of mileage readings. Purchasers of new
cars occasionally find themselves stuck with a lemon, merchandise
that 1s fundamentally so defective as to be functionally useless.

I want to emphasize that we do not enter this study with an
assumption that bad faith on the part of car dealers is universal
or even widespread. I personally believe that the great majority
of dealers try hard to provide a decent product at a fair price,
that they stand behind that product to the extent they promise
at the time of purchase. I further recognize that we begin this
work in a time of troubles for the auto industry; sales are
down, factories are closing, and only one of the big four is in
the black. Of course, we're all aware of the Chrysler problem.
It's not the time to contribute to the problem by imposing
unnecessary burdens on an industry so vital to our overall
economic health. Perhaps there are some things we can do that
are not burdensome to help the harried and abused consumer.
There's a lot of talk about over-regulation these days. I
personally believe that government has but one role in inter-
vening in the matter of auto sales, and that role is a very




simple one:

Namely, to insure that the buyer and seller enter a

transaction with as much equality as possible in knowledge of
the nature of the merchandise, of the overall cost of the bargain,

and of the responsibility of the
terms of the contract.
dictating these terms.

parties involved in meeting the

I don't feel that we have any business
After all, every American has the

inalienable right to make a bad deal, but the judgment preceding
such a deal must be made on the basis of accurate information.

And, in making whatever judgment
must know that the State demands
promises made at the time of the
demand is only basic honesty and

I hope that will help frame

she or he chooses, each consumer
some basic faithfulness to the
bargain. What the people
decency.

the issue as we hear from a

variety of folks with important and different perspectives on

the problem of both new and used

car sales. We are prepared to

meet today and tomorrow, and we'll keep running until we can hear

from everyone.
who are present.

from Los Angeles, Sally Tanner.

I'd like to introduce the members of the Committee
First, the Vice-Chairwoman of the Committee .

To my immediate right, Maria

Husum and Greg Schmidt, who are Committee staff, Jim Ellis from
San Diego, Bob Hayes from San Fernando, and Jerry Felando from

San Pedro.

Thank you fellows and Sally for joining us.

The first person to testify is Richard Spohn.

MR. RICHARD SPOHN: Mr.

Chairmun, Members of the Committee,

I appreciate the opportunity to appear here this morning. I
have a lengthy and fairly detailed statement that I will submit
for the record because I know you're late in getting underway.
It contains some thoughtful reflections on the nature of the
automobile in our society today and its relationship to the

consumer. (See Appendix A)

CHAIRMAN LOCKYER:
MR. SPOHN:
CHAIRMAN LOCKYER: Oh,
MR. SPOHN:

Department of Consumer Affairs.
the Bureau of Automotive Repair,

agencies dealing with used car repairs.

Do you have copies to distribute?
Yes, they'll be distributed.
I'm sorry, please identify yourself.

Richard Spohn, I'm Director of the State

We have within the Department
which is one of the major state
I would like to give an

overview of some of the recommendations that will be made today

and tomorrow by our staff.

The automobile is one of the determinants of our society.
The Transportation Department in California is probably the
major land use planning agency, along with the Universities.
The automobile is by far the most complained-about consumer
commodity that we get, and to my knowledge, every other consumer
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agency in the country gets. The Department of Motor Vehicles
gets many complaints, the new Motor Vehicle Board does, and at
the federal level, the National Highway Traffic and Safety
Administration gets them. The complaints range from life-
threatening safety defects to complaints about dealers' failure
to honor warranty obligations. Our Bureau of Automotive Repair
alone receives about 125,000 telephone complaints and inquiries,
and about 27,000 written complaints a year from consumers who
are having problems getting their cars repaired. I'm informed
that DMV gets approximately 21,000 to 22,000 complaints along
that line every year. It's my conviction that government and
industry have not been treating the automobile seriously enough
and that the consumer has consequently suffered. The cost of a
new car today is equal to the down-payment on a home in many
parts of the country. The auto repair industry in this country
is a $50 billion a year business. I think the challenge, Mr.
Chairman, is for policy-making bodies such as this to begin to
treat automobile design, engineering, production, sales, and
warranty protection seriously. It's a very serious problem.
There are mechanisms that can be deployed to treat the automobile
with the seriousness that it ought to be, given its dominant role
in our society today. I'd like to just outline six general
recommendations that will be elaborated upon by my staff in the
next couple of days.

The first one is that consumers need more information about
cars, particularly used cars. I'm sure you are all aware of
the assault on the Federal Trade Commission in Washington. I
understand a representative of the Commission will be speaking
to you today, so I won't try to make that case. I will say that
we have participated for nearly four years in the FTC's rule-
making proceedings in regard to used car sales, testifying,
developing information, and so forth. I think that if there's
anything this Committee can do it is to assist the Federal Trade
Commissions' used car rule to survive the assault in Washington.
You:would be going a long way towards the objectives of these
hearings. In the event that the Congress takes used cars out of
the FTC's jurisdiction, it would be imperative that a California
law be enacted to assure that the consumer is informed about the
actual qualities of the used car he or she is considering buying.
There have been several legislative measures in Sacramento over
the last four years or so. Many of you are familiar and have
been involved with them. Hopefully, there will be something
coming out of these hearings.

Second, consumers need to know about the susceptibility to
damage, repairability, and crash worthiness of new cars. There's
been a federal program since 1972, mandating the National Highway
Traffic Administration to gather the information regarding these
points. The problem is that it's never been adequately funded.
Indeed, it's only been funded in the last couple of years, and
with an amount of money that is more an act of contempt than a




sincere commitment to insuring auto safety and getting this sort
of information to consumers. I would urge this Committee to
memorialize at least a California delegation to see to it that
NHTA begins to collect that data so that consumers will have the
kinds of information that they need to make more informed
decisions about auto purchases. When you're making a decision
about something that's equal to the amount of a down-payment on
a house, you ought to have as much information as you possibly
can get. That program would get a lot of good information to
consumers and I think it ought to be put into place.

Thirdly, and this comes out of our experience of literally
hundreds of thousands of complaints and disputes between car
buyers and sellers, there is a need for a forum for airing and
resolving disputes which the sellers and the buyers can't settle
themselves. Our urging is always that seller and buyer try to
work things out for themselves, but as you know, frequently they
reach an impasse. It then becomes extremely helpful for the
functioning of the marketplace, as well as for the realizing of
justice, that there be a forum in which people can get some
justice. Small claims courts have the best record of any court
in resolving minor disputes, but these courts need to be improved
to be truly helpful to people who have auto repair problems, as
well as other problems. -We recently concluded an 18-month study
of small claims courts and submitted recommendations to the
Legislature a couple of months ago. Recommended reforms would
include requiring small claims court to hold evening or Saturday
sessions, providing advisors to those involved, and also to
giving litigants an explanatory booklet on court procedures.
Again, techniques to make a more effective dispute resolution
forum than we already have.

Fourthly, it's our recommendation that car buyers need
dispute settlement procedures which are even less formal than in
a small claims court. Ford Motor Company has launched a very
creative appeals process for people who have problems with Ford
dealers. It's that sort of creative approach that we're urging
be expanded. There are measures in Washington for establishing
neighborhood dispute resolution centers. Such legislation has
been in and out of the California Legislature in the last couple
of years. To the extent that we can establish forums and
mechanisms that are sensitive to the problems of people at the
level of living who may not be able to afford a costly attorney,
to the extent we can do that, I think we're going to make the
market a better place for both buyers and sellers. Buyers will
get equity and they'll also have more confidence in sellers.
Sellers will realize that ultimately, justice will be done. I
think that's what we want to encourage. Under the point of
dispute resolution, settlement procedures might also be
included. I'm not sure I have any ideas how to do this, but
there's a new industry just beginning to emerge, which I think
should be encouraged. AAA has pioneered it and that is
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providing a place where a consumer can get an independent third
party assessment of a used car. Right now, the consumer is
largely dependent upon the used car: dealer for information. In
most instances, that's a reliable source, but there's also a lot
of experience that indicates the consumer is not sure when the
source is reliable. Places where the consumer can get a
diagnostic assessment of the quality of the car is a very
important mechanism in the industry and it ought to be
encouraged.

A fifth area that we'll be talking about today involves the
consumer's need to be able to rely on the dealer and the manu-
facturer for further action after the sale, whether a new car or
a used car. California's warranty laws need strengthening to
include the enactment of a "lemon" clause requiring dealers to
replace or make a refund for warranted cars they can't repair
in three trips. Dick Elbrecht of our staff will be spending some
considerable time with you outlining some suggestions as to how
California's warranty laws could be improved to assist the new
and used car buyer. Some of the recommendations will include:
That all used vehicles sold at retail for personal use be
accompanied by a non-disclaimable implied warranty of merchant-
ability that reflects the actual agreement of the seller and
the buyer when considering the condition of a vehicle. Many
times what's on the paper doesn't contain all the little oral
agreements and the consumer gets confused in that regard.
Secondly, that written warranties in used car sales transactions
not limit the option of the buyer to obtain servicing from any
licensed repair facility, and to seek reimbursement of any proper
charges from the warrantor. Thirdly, that a new or used vehicle
be presumed unmerchantable when a defect is not corrected by the
warrantor after 3 attempts - the lemon clause. And finally, that
the remedies of the Song-Beverly Consumer Warranty Act be
available in the case of all failures to honor the terms of a
written warranty, a service contract, or a requirement of either
federal.or California law. :

LATIVE INTENT SERVICE.___._(800) 666-1917

Finally, Bob Wiens, Chief of our Bureau of Automotive
Repair, who is responsible for responding to the over 150,000
complaints that that Bureau receives every year, will be
outlining to you a concept that we've been working on for about
a year now which is a proposal for voluntary certification of
auto repair facilities. The majority of auto-related complaints
originate in the repair transaction itself. This proposal is a
possible means to improve the position of the consumer and I
might indicate that it has widespread support within the industry,
so I don't think this would be viewed as another layer of
government. This would be a voluntary program whereby the repair
facilities would initially meet stringent standards for accept-
ance into the program. They would advertise their approved
program and be continuously monitored as to their performance.
They would agree by contract to guarantee their repairs, and
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abide by established complaint resolution recommendations that
they would bond. This is a program that the industry is very
much interested in. Every honest repair dealer is very
interested in distinguishing himself or herself from those that
are known to be somewhat less scrupulous. It would also provide
a mechanism that the consumer could rely on in selecting a
repair facility.

ight now, Mr. Chairman and Members of the Committee,
you've got to be aware, and Mr. Wiens will elaborate on this,
that the Department of Consumer Aff~irs does not license
mechanics. It certifies repair fer2ilities. We get their name,
money, and phone number, and then we take complaints. There is
no testing for competence of mechanics in California; however,
we're far ahead of the rest of the states in regard to used car
consumer protection.

ASSEMBLYMAN FELANDO: From that last statement, do you favor
some sort of a testing and licensing mechanism for mechanics?

MR. SPOHN: At this time, I think that the program that
Mr. Wiens will be outlining ought to be the first step. I'm not
sure that we need to be licensing mechanics at this point. That
involves an extensive regulatory program. I think the steps
should be going toward this voluntary industry-supported program
whereby there is some guarantee of confidence that is backed up
by contractual guarantees. Our philosophy is for the minimal
amount of licensing necessary. That's why we're going to this
interim voluntary certification approach. If this did not prove
adequate, I would think that the next step would be something
that I know this Committee has heard of the last couple of years,
particularly in regard to appliance repair facilities, and that
is an initial sign-up with the State, a registration program.
Not a competency gauging program, but just a sign-up program.
Then if a registrant over a given period of time is found to
have had X-number of violations that are health and safety
related, or however you want to craft it, that person would be
required to pass a competency examination. So really what you're
doing is giving the presumption to the people who sign up with
the State that they are all right. But when a pattern of
deviation from a standard is demonstrated, then they would be
held to some goals. I think that's the better way to go rather
than just requiring the entire industry to be licensed up front.

ASSEMBLYMAN ELLIS: What is your procedure when a complaint
is received? What do you do?

ME. SPOHN: Well, Mr. Wiens will be able to detail this
better for you, Mr. Ellis, but he has at the bureau an "800"
toll-free telephone number where people from all over the state
can call for nothing. He has a bank of personnel there to
receive the calls who are professionally trained in consumer

(800) 666-1917
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complaint mediation. Typically, a call is then made to the

dealer or the repair facility that is being complained about. If
it appears to the staff that there has been a serious offense, an

investigation will be condlcted
ASSEMBLYMAN ELLIS: By whom?

MR. SPOHN: By one of the Bureau's staff.

ASSEMBLYMAN ELLIS: By the Department:

MR. SPOHN: That's right. That can lead to revocation or
suspension or some disciplinary action against the license of
that repair facility. The Bureau gets approximately 150,000
complaints a year, so they're hopping.

ASSEMBLYMAN ELLIS: Alright, you receive a complaint and
your trained people on the telephone. will probably determine
the degree of the complaint. If it's considered to be serious
then they refer it to your investigative people and your
investigative people go into the field, I assume, and actually
talk to people and look at things. Then do you have authority,
is it under Song-Beverly that you have authority to withdraw a
certificate?

MR. SPOHN: It's not under Song-Beverly, Assemblyman, it's
under the Automotive Repair Act. It'"s the Act that set up the
Bureau itself.

ASSEMBLYMAN ELLIS:All right. Then you have the authority
by some internal procedure to remove their certificate?

MR. SPOHN: That's right and that is done pursuant to a
formal administrative hearing process, a hearing officer from
the Office of Administrative Hearings. It's a formal
disciplinary process. '

ASSEMBLYMAN ELLIS: How many complaints out of the 150,000
a year result in the disciplinary process?

MR. SPOHN: 1I'll get Mr. Wiens to give you a better number
than I can give you.

MR. ROBERT WIENS: I also am apologizing, Mr. Chairman,
that we're talking about used cars and we're supposed to be on
new cars.

CHAIRMAN LOCKYER: No, it's fine.

ASSEMBLYMAN ELLIS: The question is, how many of these

complaints result in a serious investigation where a certificate

may be withdrawn?
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MR. WIENS: 1In the last fiscal year, I think we had a total
of about 29 administrative actions, but in addition to
administrative actions there are two other kinds. There 1is 1
civil action and a criminal action and of all three combined

which we lump under the fraud category of disciplinary action,
I believe we had 1lul.

ASSEMBLYMAN ELLIS: And involving how many people?

MR. WIENS: One hundred and forty-one repair facilities.
ASSEMBLYMAN ELLIS: All different facilities?

MR. WIENS: Yes sir.

ASSEMBLYMAN ELLIS: So there could have been multiple
complaints about any individual facility?

MR. WIENS: Yes sir.

[

ASSEMBLYMAN ELLIS: I see the Attorney General representad
here. Do you refer the criminal complaints to him?

MR. WIENS: Primarily the civil, sir. The criminal case:
are referred to local prosecutors.

MR. SPOHN: One other feature of the Bureau's program that
you may be interested in, Assemblyman, is the fleet of under-
cover cars. When the Bureau senses that a given facility is
being a little sharp with consumers, they'll modify an under-
cover vehicle and send it for specific repairs. Afterwards,
they gauge the repairs and frequently find that the vehicle we.s
treated as consumers alleged their vehicles were treated. It's
a very effective enforcement tool.

ASSEMBLYMAN FELANDO: That's entrapment, isn't it?
MER. SPOHN: No sir, it's not.

ASSEMBLYMAN FELANDO: Mr. Spohn, of the complaints that you
receive, what percentage of those complaints are on U.S.-made
cars and what percentage are on foreign-made cars?

MR. SPOHN: I'm not sure. Bob, do you have those? The
question is the percentage of complaints on foreign as opposed
to domestic automobiles. Do you have that breakup?

MR. WIENS: No, not specifically.

ASSEMBLYMAN FELANDO: I'm amazed you don't have that. Okay.

MR. WIENS: I hope to be able to provide that with a propar
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LDP based management information system soon.

ASSEMBLYMAN FELANDO: It seems incredible to me that you
wouldn't have that. Okay, another question. A while back
"60 Minutes"™ had a show on television that dealt with the
rip-offs that people receive, especially when they're on vacation,
from different service stations and mechanic shops along their
route. Does the State of California have a program to help
prevent this kind of rip-off to the consumer?

MR. WIENS: The primary means we have is one the Director
described previously. With the use of the undercover vehicle,
particularly out in the descrt areas, we find that kind of
traffic going between Arizona and Nevada and California. That is
the same kind of traffic that the "60 Minutes" people found in
the north/south corridor that runs through the State of Georgia.
We have a similar type of traffic situation, of course, between
Los Angeles and Las Vegas, and Los Angeles and Arizona.

ASSEMBLYMAN FELANDO: On your undercover cars, are those
all with California license plates, or do you mix the plates up?

MR. WIENS: They're mixed up.
ASSEMELYMAN FELANDO: They are @ixed up?
MR. WIENS: It depends on the situation.
ASSEMBLYMAN FELANDO: That's very good.

CHAIRMAN LOCKYER: Well, I'm glad you got one right. What
the hell that's pretty good for government. All right, go ahead.

ASSEMBLYMAN HAYES: Something that always bothers me when
we go 1nto more regulation. Are we coming into a situation where
there is an increase of abuse, or are we just discovering abuse?
What is happening to constantly require that every agency, every
level of government needs more regulation, more control? What
is happening in our society? Is there actually an increase in
dishonesty among our people, or is it actually that we are
becoming a less honorable society? Is it perhaps that the very
regulations we put on people feed the abuses that we are trying
to combat here?

CHAIRMAN LOCKYER: That's a wonderful question and I'm
wondering if you would expect him to know from his Jesuit
background cr as the Director of the Department?

ASSEMBLYMAN HAYES: I'm making a statement. And I think we
should have this in mind. I think an example of this is in
the building industry. Some 50 years ago everyone would dream
of having a better house. You could buy a better house
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than you can today and the carpenters weren't any better, the
contractors weren't any more honorable, but the consumer took
it upon himself to make sure what he was buying. Today we have
a Department of Building and Safety, we have a maze of bureau-
cratic paperwork in the construction industry, and today we have
minimum standards. Consequently, we can only buy a minimum
standard house. That's all you can buy. Just a minimum standard
home today because of the "protection" that we have given the
consumer. These protections add as high as $20,000 to the price
of a home and that depends on the area where you're living. You
used to be able to buy the whole home for the cost in paperwork
today. I'm wondering if we might want to be looking at whether
or not we are being counterproductive in our protection. We must
protect the consumer if the protection is needed, but do we
sometimes in our zealousness to protect individual rights become
the destroyer in our work? It's just a statement more than a
question. I'd like to have you respond to that.

MR. SPOHN: Well, I stopped beating my wife, Assemblyman,
about six months before I sold her. To answer your question,
our philosophy in the Department has been that the best line of
consumer protection is self-protection. That's why we've put a
strong emphasis on consumer education. We've got some of these
materials here today and we'll be glad to share them with you.
The question of building standards and the quality of homes --
those are sins and offenses that I really can't understand. I
think that the less regulation you have the better chance you
have of enforcing the regulation that you do have. The more
regulation you have the more contempt people are going to have
for government. We try to hold the line on new regulations
because we want to keep them for the areas that are really
necessary. We have opposed every single licensing proposal that
has been brought up in the Legislature, or that never even got
to the Legislature because it was realized we would oppose it
vigorously. So, our philosophy is not expansive regulation.
What we are trying to do in these proposals is to give the
consumer as much information as possible because it's our
conviction that if we're going to have a marketplace, the
marketplace functions best when the consumer has the best !
information available. These proposals are consumer oriented
so that competitive forces operating within the marketplace will
ultimately give the consumer the best buy, both in terms of
price and quality. When the consumer is ignorant, he can be
victimized. When the consumer has information, he's in a much
better position to protect himself or herself. That's our
philosophy and that's the thrust of these recommendations.

ASSEMBLYMAN HAYES: 1In other words, your basic program 1is
based primarily on consumer education? .

MR. SPOHN: That's one of our major components. Our
legislative mandate also requires us to represent the consumers'
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CALIFORNIA LEGISLATURE—1987-8% REGULAR SESSION

ASSEMBLY BILL _ No. 2057

Introduced by Aésembly Member Tanner

March 6, 1987

An act to add Chapter 20.5 (commencing with Section
9889.70) to Division 3 of the Business and Professions Code, to
amend Section 1793.2 of, and to add Section 1793.25 to, the
Civil Code, to amend Section 7102 of the Revenue and
Taxation Code, and to amend Section 3050 of the Vehicle
Code, relating to warranties, and making an appropriation
therefor. : -

LEGISLATIVE COUNSEL’S DIGEST

AB 2057, as introduced, Tanner. Warranties: new motor
vehicles.

(1) Existing law imposes various duties upon
manufacturers making express warranties with respect to
consumer goods, including the duty to replace the goods or
reimburse the buyer, as specified, if the goods are not
repaired to conform to those warranties after a reasonable
number of attempts. Existing law also prohibits a buyer of
such goods from asserting a presumption that a reasonable

-number of attempts have been made to conform a new motor

vehicle, as specified, unless the buyer first resorts to a third
party dispute resolution process, as defined, following notice
that such a process is available.

This bill would revise the provisions relating to warranties
on new motor vehicles to require the manufacturer or its
representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the appiicable
express warranties after a reasonable number of attempts.
The bill would revise the definition of “motor vehicle,” “new
motor vebicle,” and “qualified third party dispute resolution

'l.:-’::' LEGISLATIVE INTENT SERVICE (800) 666-1917
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AB 2057 —2—
process” for these purposes, and require the Bureau of
Automotive Repair to establish a program for the certification
of third party dispute resolution processes pursuant to
regulations adopted by the New Motor Vehicle Board, as
specified. The bill would also make related changes.

The bill woui« create the Certification Account within the
Automotive Repair Fund, to be funded by fees imposed on

manufacturers and distributors pursuant to the bill and .

collected by the New Motor Vehicle Board, as specified, to be
expended upon appropriation by the Legislature to pay the
expenses of the bureau under the bill.

(2) Existing law provides for the disposition of moneys in
the Retail Sales Tax Fund. ’

This bill wouid provide for reimbursement from the Retail
Sales Tax Fund to a manufacturer of a new motor vehicle for
an amount equal to the sales tax involved when the
manufacturer makes restitution to a buyer under the bill,
thereby making an appropriation. _ ,

Vote: %. Appropriation: yes. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Chapter 20.5 (commencing with Section
9889.70) is added to Division 3 of the Business and
Professions Code, to read:

CHAPTER 20.5. CERTIFICATION OF THIRD PARTY
- DISPUTE RESOLUTION PROCESSES

9889.70. Unless the context requires otherwise, the
following definitions govern the construction of this
chapter:

(a) “Bureau” means the Bureau of Automotive
Repair.

as defined in subparagraph (B) of paragraph (4) of
subdivision (e) of Section 1793.2 of the Civil Code.
(c) “Manufacturer” means a new motor vehicle

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

99 70

(b) “New motor vehicle” means a new motor vehicle

manufacturer, manufacturer branch, distributor, or .
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distributor branch required to be licensed pursuant to
‘Article 1 (commencing with Section 11700) of Chapter 4
of Division 5 of the Vehicle Code.

(d) “Qualified third party dispute resolution process”
means a third party dispute resolution process which
meets the criteria set forth in paragraph (3) of

which has been certified by the bureau pursuant to this
chapter.

10 9889.71. The bureau shall establish a program for
11 certifying each third party dispute resolution process
12 used for the arbitration of disputes pursuant to paragraph
13 (2) of subdivision (e) of Section 1793.2 of the Civil Code.
14 In establishing the program, the bureau shall do all of the
15 following:

16 (a) Prescribe and provide forms to be used for
17 application for certification under this chapter.

18 (b) Establish a set for minimum standards which shall
19 be used to determine whether a third party dispute
20 resolution process is in compliance with the criteria set
21 forth in paragraph (3) of subdivision (e) of Section 1793.2
22 of the Civil Code.

23 (c) Prescribe the information which each
24 manufacturer, or other entity, that uses a third party
25 dispute resolution process, and which seeks to have that
26 process certified by the bureau, shall provide the bureau
27 in the application for certification. In prescribing the
28 information to accompany the application for
29 certification, the bureau shall require the manufacturer,
30 or other entity, to provide only that information which
31 the bureau finds is reasonably necessary to enable the
32 bureau to determine whether the third party dispute
33 resolution process is in compliance with the criteria set
34 forth in paragraph (3) of subdivision (e) of Section 1793.2
35 of the Civil Code. _

36  (d) Prescribe the information that each qualified third
37 party dispute resolution process shall provide the bureau,
38 and the time intervals at which the information shall be
39 required, to enable the bureau to determine whether the
qualified third party dispute resolution process continues
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to operate in compliance with the criteria set forth in
paragrapii (3) of subdivision (e) of Section 1793.2 of the
Civil Code.

9889.72. (a) Each manufacturer shall establish, or
otherwise make available to buyers or lessees of new
motor vehicles, a qualified third party dispute resolution

‘process of the resolution of disputes pursuant to

paragraph (2) of subdivision (e) of Section 1793.2 of the
Civil Code. The manufacturer, or other entity, which
operates the third party dispute resolution process shall
apply to the bureau for certification of that process. The
application for certification shall be accompanied by the
information prescribed by the bureau.

(b) The bureau shall review the application and
accompanying information and, after conducting an
onsite inspection,.shall determine whether the third
party dispute resolution process is in compliance with the
criteria set forth in paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code. If the bureau determines
that the process is in compliance with those criteria, the
bureau shall certify the process. If the bureau determines

that the process is not in compliance with those criteria, |

the bureau shall deny certification and shall state, in
writing, the reasons for denial and the modifications in
the operation of the process that are required in order for
the process to be certified."

(c) The bureau shall make a final determination
whether to certify a third party dispute resolution process
or to deny certification not later than 90 calendar days
following the date the bureau accepts the application for
certification as complete.

9889.73. (a) The bureau, in accordance with the time
intervals prescribed pursuant to subdivision (d) of
Section 9889.71, but at least once annually, shall review
the operation and performance of each qualified third
party dispute resolution process and determine, using the
information provided the bureau as prescribed pursuant
to subdivision (d) of Section 9889.71 and the monitoring

and inspection information described in subdivision (c)
of Section 9889.74,

whether the orocess is operating in

A
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compliance with the criteria set forth in paragraph (3) of
subdivision (e) of Section 1793.2 of the Civil Code. If the
bureau determines that the process is in compliance with
those criteria, the certification shall remain in effect.

(b) If the bureau determines that the process is not in
compliance with one or more of the criteria set forth in
paragraph (3) of subdivision (e) of Section 1793.2 of the
Civil Code, the bureau shall issue a notice of
decertification to the manufacturer, or other entity,
which uses that process. The notice of decertification
shall state the reasons for the issuance of the notice,
enumerate the criteria set forth in paragraph (3) of
subdivision (e) of Section 1793.2 of the Civil Code with
which the process is not in compliance, and prescribe the
modifications in the operation of the process that are
required in order for the process to retain its certification.

(c) A notice of decertification shall take effect 180
calendar days following the date the notice is served on
the manufacturer, or other entity, which uses the process
that the bureau has determined is not in compliance with
one or more of the criteria set forth in paragraph (3) of
subdivision (e) of Section 1793.2 of the Civil Code. The
bureau shall withdraw the notice of decertification prior
to its effective date if the bureau determines, after a
public hearing, that the manufacturer, or other entity,
which uses the process has made the modifications in the
operation of the process required in the notice of
decertification and is in compliance with the criteria set
forth in paragraph (3) of subdivision (e) of Section 1793.2
of the Civil Code.

9889.74. In addition to any other requirements of this
chapter, the bureau shall do all of the following:

(a) Establish procedures to assist owners or lessees of
new motor vehicles who have complaints regarding the
operation of a third party dispute resolution process.

(b) Establish methods for measuring customer
satisfaction and to identify violations of this chapter,
which shall include an annual random postcard or
telephone survey of the customers of each qualified third
party dispute resolution process.

99 130
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1 (c) Monitor and inspect, on a regular basis, qualified
2 third party dispute resolution processes to determine
3 whether they continue to meet the standards for
4 certification. Monitoring and inspection shall inciude, but
5 not be limited to, all of the following: '

6 (1) Onsite inspections of each certified process not less
7 frequently than twice annually. _
8 (2) Investigation of complaints from consumers
10 resolution processes and analyses of representative
11 samples of complaints against each process.

12 (3) Analyses of the annual surveys required by
13 subdivision (b).

14 (d) Notify the Department of Motor Vehicles of the
15 failure of a manufacturer to honor a decision of a qualified
16 third party dispute resolution process to enable the
17 department to take appropriate enforcement action
18 against the manufacturer pursuant to Section 11705.4 of
19 the Vehicle Code.

20 (e) Submit a biennial report to the Legislature
21 evaluating the effectiveness of this chapter, make
22 available to the public summaries of the statistics and
23 other information supplied by certified third party
24 resolution process, and publish educational materials
25 regarding the purposes of this chapter. ,

26 (f) Adopt regulations as necessary and appropriate to
27 implement the provisions of this chapter.

28  9889.75. The New Motor Vehicle Board in the
29 Department of Motor Vehicles shall, in accordance with
30 the procedures prescribed in this section, administer the
31 collection of fees for the purposes of fully funding the

32 administration of this chapter.

33 (a) There is hereby created in the Automotive Repair

Fund a Certification Account. Fees collected pursuant to

this section shall be deposited in the Certification

Account and shall be available, upon appropriation by the

Legislature, exclusively to pay the expenses incurred by

the bureau in administering this chapter. If at the

conclusion of any fiscal year the amount of fees collected

exceeds the amount of expenditures for that purpose

2l
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9 regarding the operation of certified third party dispute
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1 during that fiscal year, the surplus in the Cer_tifica_tlon
9 Account shall be carried over into the succeeding fiscal

ear. _
?1 ¢ (b) Beginning July 1, 1988, every applicant for a
5 license as a manufacturer, manufacturer .branch,
6 distributor, or distributor branch, and every applicant for
7 the renewal of alicense as a manufacturer, manufacturer
8 branch, distributor, or distributor branqh, shall
9 accompany the application with a statement of t.he

10 number of motor vehicles sold, leaged, or oth_erw1se
11 distributed by or for the applicant in t.hlS state during the
12 preceding calendar year, together with a brgakdown _by
13 make, model, and model yea and any other.lnformatlon
14 that the New Motor Vehicle Board may require, and shall
15 ‘pay to the Department of Motor Vehicles, for gach
16 issuance or renewal of the license, an amount prescribed
17 by the New Motor Vehicle Board, l?ut not to exceed one
18 ‘dollar ($1) for each motor vel.ncle. sold, leasgd, or
19 distributed by or for the applicant in this state during the
20 preceding calendar year. The total fee paid by. each

91 licensee shall be rounded to the nearest dollar in the
99 manner described in Section 9559 of the Vehicle Code.
93 No more than one dollar ($1) shall be charged, collected,
94 or received from any one or more licensees pursuaqt to
95 this subdivision with respect to the same motor vehicle.
26 (c) On or before January 1 of each calendar year, the
97 bureau shall determine the dollar amount, r}ot to exceed
98 one dollar ($1) per motor vehicle, which shall be
99 collected and received by the Department of Motor
30 Vehicles beginning July 1 of that year, based upon an
31 - estimate of the number of sales, -leases, anq other
32 dispositions of motor vehicles in this state during the
33 preceding calendar year, in order to fully fund Fhe
34 program established by this chapter .durlng the following
35 fiscal year. The bureau shall notify the New Mqtor
36 Vehicle Board of the dollar amount per motor vehlple
37 that the New Motor Vehicle Board shall use in calcu!atlng
38 the amounts of the fees to be collected from applicants
39 pursuant to this subdivision. o e

(d) For the purposes of this section, motor vehicle

99 160
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1 means a ncw passenger or commercial motor vehicle of . 3 ‘ _

2 akind that is required to be registered under the Vehicle ;o 1  (2) Inthe event of a failure to comply with paragraph

3 Code, but the term does not include a motorcycle, a 2 (1) of this subdivision, be subject to the previsions of

4 motor honie, or any vehicle whose gross weight exceeds 3 Section 1793.5.

5 10,000 pounds. , 4 (3) Make available to authorized service and repair

6 (e) The New Motor . Vehicle Board may adopt 5 facilities sufficient service literature and replacement

7 regulations to implement this section. : 6 parts to effect repairs during the express warranty

8 SEC.2. Section 1793.2 of the Civil Code is amended "7 period.

9 to read: . 8 (b) Where such service and repair facilities are
10 1793.2. (a) Every manufacturer of consumer goods 9 - maintained in this state and service or repair of the goods
11 sold in this state and for which the manufacturer has 10 is necessary because they do not conform with the
12 made an express warranty shall: ‘ 11 applicable express warranties, service and repair shall be
13 (1) Maintain in this state sufficient service and repair 12 commenced within a reasonable time by the
14 facilities reasonably close to all areas where its consumer 13 manufacturer or its representative in this state. Unless
15 goods are sold to carry out the terms of such warranties 14 the buyer agrees in writing to the contrary, the goods
16 or designale and authorize in this state as service and 15 saust shall be serviced or repaired so as to conform to the
17 repair facilities independent repair or service facilities 16 applicable warranties within 30 days. Delay caused by
18 reasonably close to all areas where its consumer goods are 17 conditions beyond the control of the manufacturer or his
19 sold to carry out the terms of such warranties. 18 representatives shall serve to extend this 30-day
20 As a means of complying with peragraph 1) of this @ . 19 requirement. Where suek delay arises, conforming goods
21 subdivisien this paragraph, a manufacturer shall be W 20 shall be tendered as soon as possible following
22 i te may enter into warranty service contracts 21 termination of the condition giving rise to the delay.

23 with independent service and repair facilities. The 22 (c) I shall be the duty of the buyer te The buyer shall
94 warranty service contracts may provide for a fixed ‘ 23 deliver nonconforming goods to the manufacturer’s
25 schedule of rates to be charged for warranty service or Q } ’ 24  service and repair facility within this state, unless, due to
96 warranty repair work, however, the rates fixed by such 25 reasons of size and weight, or method of attachment, or
97 contracts shall be in conformity with the requirements of - 26 method of installation, or nature of the nonconformity,

28 subdivision (c) of Section 1793.3. The rates established 27 sweh delivery cannot reasonably be accomplished.
29 pursuant to subdivision (c) of Section 1793.3, between the 28 Sheuld the buyer be unable to effeet return of If the
30 manufacturer and the independent service and repair 29 buyer cannot return the nonconforming goods for any of
31 facility, shall not preclude a good faith discount which is 30 the abewve these reasons, he or she shall notify the
32 reasonably related to reduced credit and general 31 manufacturer or its nearest service and repair facility
33 overhead cost factors arising from the manufacturer’s 32 within the state. Written notice of nonconformity to the
34 payment of warranty charges direct to the independent 33 manufacturer or its service and repair facility shall
35 service and repair facility. The warranty service contracts 34 constitute return of the goods for purposes of this section.
36 authorized by this paragraph shall not be executed to 35 Upon receipt of such notice of nonconformity the
37 cover a period of time in excess of one year, and may be 36 manufacturer shall, at its option, service or repair the
38 renewed unly by a separate, new contract or letter of 37 goods at the buyer’s residence, or pick up the goods for
39 agreement between the manufacturer and the 38 service and repair, or arrange for transporting the goods
40 independent service and repair facility. .) “’ 39 to its service and repair facility. All reasonable costs of
40 transporting the goods when ; pursuant te the abeve; a
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buyer is unable to effeet return a buyer cannot return
them for any of the above reasons shall be at the
manufacturer’s expense. The reasonable costs of
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense.

(d) Shewld (1) Except as provided in paragraph (2),
if the manufacturer or its representative in this state be
unable to does not service or repair the goods to conform
to the applicable express warranties after a reasonable
number of attempts, the manufacturer shall either
replace the goods or reimburse the buyer in an amount
equal to the purchase price paid by the buyer, less that
amount directly attributable to use by the buyer prior to
the discovery of the nonconformity.

(2) If the manufacturer of its representative in_ this

state is unable to service or repair a new motor vehicle,
as that term is defined in subparagraph (B) of paragraph
(4) of subdivision (e), to conform to the applicable
express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace
the new motor vehicle in accordance with subparagraph
(A) or promptly make restitution to the buyer in
accordance with subparagraph (B). However, the buyer
shall be free to elect restitution in lieu of replacement,
and in no event shall the buyer be required by the
manufacturer to accept a replacement vehicle.

(A) In the case of replacement, the manufacturer shall
replace the buyer’s vehicle with a new motor vehicle
susbstantially identical to the vehicle replaced. The
replacement vehicle shall be accompanied by all express
and implied warranties that normally accompany new
motor vehicles of that specific kind. The manufacturer
also shall pay for, or to, the buyer the amount of any sales
or use tax, license fees, registration fees, and other official
fees which the buyer is obligated to pay in connection
with the replacment, plus any incidental damages to
which the buyer is entitled under Section 1794, including,
but not limited to, reasonable repair, towing, and rental
car costs actuaally incurred by the buyer.
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(B) In the case of restitution, the manufacturer shall
make restitution in an amount equal to the actual price
paid or payable by the buyer, including any charges for
transportation and manufacturer-installed options, but
excluding nonmanufacturer items installed by a dealer or
the buyer, and including any collateral charges such as
sales tax, license fees, registration fees, and other official
fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to,
reasonable repair, towing, and rental car costs actually
incurred by the buyer.

(C) When the manufacturer replaces the new motor
vehicle pursuant to subparagiaph (A), the manufacturer
may require the buyer to reimburse the manufacturer in
an amount directly attributable to use by the buyer of the
replaced vehicle prior to -the time the buyer first
delivered the vehicle to the manufacturer or distributor,
or its authorized service and repair facility for correction
of the problem that gave rise to the nonconformity.
When restitution is made pursuant to subparagraph (B),

_ the amount to be paid by the manufacturer to the buyer
may be reduced by the manufacturer by that amount

directly attributable to use by the buyer prior to the time
the buyer first delivered the vehicle to the manufacturer
or distributor, or its authorized service and repair facility
for correction of the problem that gave rise to the
nonconformity. Nothing in this paragraph shall in any
way limit the rights or remedies available to the buyer
under any other law.

(e) (1) Itshall be presumed that a reasonable number
of attempts have been made to conform a new motor
vehicle to the applicable express warranties if, within one
year from delivery to the buyer or 12,000 miles on the
odometer of the vehicle, whichever occurs first, either
(A) the same nonconformity has been subject to repair
four or more times by the manufacturer or its agents and
the buyer has at least once directly notified the
manufacturer of the need for the repair of the
nonconformity, or (B) the vehicle is out of service by
reason of repair of nonconformities by the manufacturer

833
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or its agents for a cumulative total of more than 30 ")

calendar days since delivery of the vehicle to the buyer.
The 30-day limit shall be extended only if repairs cannot
be performed due to conditions beyond the control of the
manufacturer or its agents. The buyer shall be required
to directly notify the manufacturer pursuant to
subparagraph (A) only if the manufacturer has clearly
and conspicuously disclosed to the buyer, with the
warranty or the owner’s manual, the provisions of this
subdivision and that of subdivision (d), including the
requirement that the buyer must notify the
manufacturer directly pursuant to subparagraph (A).
This presumption shall be a rebuttable presumption
affecting the burden of preof in any action to enferee the
construed to limit these rights proof, and it may be
asserted by the buyer in any civil action, including an
action in small claims court, or other formal or informal
proceedin. .

-~ "(2) Ifa qualified third party dispute resolution process

exists, and the buyer receives timely notification in
writing of the availability of a third party process with a
description of its operation and effect, the presumption
in paragraph (1) may not be asserted by the buyer until
after the buyer has initially resorted to the third party
process as required in paragraph (3). Notification of the
availability of the third party process is not timely if the
buyer suffers any prejudice resulting from any delay in
giving the notification. If a qualified third party dispute
resolution process does not exist, or if the buyer is
dissatisfied with the third party decision, or if the
manufacturer or its agent neglects to promptly fulfill the
terms of such third party decision after the decision is
accepted Dy the buyer, the buyer may assert the
presumption provided in paragraph (1) in an action to
enforce the buyer’s rights under subdivision (d). The
findings and decision of the third party shall be
admissible in evidence in the action without further
foundation. Any period of limitation of actions under any
federal or California laws with respect to any person shall
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be extended for a period equal to the number of days
between the date a complaint is filed with a third party
dispute resolution process and the date of its decision or
the date before which the manufacturer or its agent is
required by the decision to fulfill its terms if the decision

. binding on the manufacturer if the buyer eleets to aceept

the deeision; that preseribes e reasenable time net to
execed 30 days; within whieh the manufaeturer or its
agents must fulfill the terms of these deeisions; and that
each year provides to the Department of Metor Vehieles
& report of its annual audit required by the eommission’s

(3) A qualified third party dispute resolution process
shall meet all of the following criteria:

(A) The process complies with the minimum
requirements of the Federal Trade Commission for
informal dispute settlement procedures as set forth in
Part 703 of Title 16 of the Code of Federal Regulations,
as those regulations read on January 1, 1957.

(B) The process renders decisions which are binding
on the manufacturer if the buyer elects to accept the
decision. :

(C) Prescribes a reasonable time, not to exceed 30
days after the decision is acepted by the buyer, within
which the manufacturer or its agent must fulfill the terms
of its decisions.

(D) The process provides written materials to those
individuals who conduct investigations and who make, or
participate in making, decisions for the program which,
at a minimum include the Federal Trade Commission’s
regulations in Part 703 of Title 16 of the Code of Federal
Regulations as those regulations read on January 1, 1987,
Division 2 (commencing with Section 2101) of the

800) 666-1917
o 834 _
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Commercial Code, and this chapter.

(E) The process provides, at the request of the
arbitrator or a majority of the arbitration panel, for an
inspection and written report on the condition of a
nonconforming motor vehicle, at no cost to the buyer, by
an automnbile expert who is independent of the
manufactu-er.

(F) The process renders decisions which consider and
provide the rights and remedies conferred in regulations
of the Federal Trade Commission contained in Part 703
of Title 16 of the Code of Federal Regulations as those
regulations read on Janvary 1, 1987, Division 2
(commencing with Section 2101) of the Commercial
Code, and this chapter. Nothing in this chapter requires
that, to be certified as a qualified third party dispute
resolution process pursuant to this section, decisions of
the process must consider or provide remedies in the
form of awards of punitive damages or multiple damages,
under subdivision (c) of Section 1794, or of attorney’s fees
under subdivision (d) of Section 1794, or of consequential
damages other than as provided in subdivisions (a) and
(b) of Scction 1794, including, but not limited to,
reasonablc repair, towing and rental car costs actually
incurred by the buyer.

(G) The process has been certified by the Bureau of
Automotive Repair pursuant to Chapter
(commencing with Section 9839.70) of Division 3 of the
Business and Professions Code.

(4) For the purposes of subdivision (d) and this
subdivision the following terms have the following
meanings:

(A) “Nonconformity” means a nonconformity which
substantially impairs the use, value, or safety of the new
motor vehicle.

(B) “New motor vehicle” means a new motor vehicle
which is used- or bought for use primarily for personal,
family, or household purposes. “New motor vehicle”
includes a dealer-owned vehicle and a “demonstrator” or

other motor vehicle sold with a manufacturer’s new car
warranty but does not include metereyeles; meterhomes;
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or offfread wehieles a motorcycle, a motorhome, or a
motor vehicle which is not registered under the Vehicle
Code because it is to be operated or used exclusively off
the highways.

. SEC. 3. Section 1793.25 is added to the Civil Code, to
read:

1793.25. (a) Notwithstanding Part 1 (commencing
with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer
includes in making restitution to the buyer pursuant to
subparagraph (B) or paragraph (2) of subdivision (d) of
Section 1793.2, when satisfactory proof is provided that
the retailer of the motor vehicle for which the
manufacturer is making restitution has reported and paid
the sales tax on the gross receipts from the sale of that
motor vehicle. The State Board of Equalization ,may
adopt rules and regulations to carry out, facilitate
compliance with, or prevent circumvention or evasion of,
this section.

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible. personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(¢) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections 6902.1, 6903, 6907,
and 6908 thereof, insofar as those provisions are not
inconsistent with this section.

SEC. 4. Section 7102 of the Revenue and Taxation
Code is amended to read: ‘

7102. The money in the fund shall, upon order of the
Controller, be drawn therefrom for refunds under this
part, and pursuant to Section 1793.25 of the Civil Code,
or be transferred in the following manner:

99 340
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(a) (1) All revenues, less refunds, derived under this
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1 1 (a) Adopt rules and regulations in accordance with
2 part at the 4% percent rate, including the imposition of 2 Chapter 3.5 (commencing with Section 11340) of Part 1
3 sales and use taxes with respect to the sale, storage, use, 3 of Division 3 of Title 2 of the Government Code
4 or other consumption of motor vehicle fuel which would 4 governing such matters as are specifically committed to
5 not have been received if the sales and use tax rate had - 5 its jurisdiction.
g been 5 per;:erlllt anMd if m{)/_tcilr \iehli:ele lflll_el, as de{énec}_‘ for 0 (’ '(7; (b)dHear andhcolrisider, wiéhin the lir:llit;tions and iri
purposes of the Motor Vehicle Fuel License Tax Law accordance with the procedure provided, an appea
8 (Part 2 (commencing with Section 7301)), had been 8 presented by an applicant for, or holder of, a license as a
- 9 exempt from sales and use taxes, shall be estimated by the 9 new motor vehicle dealer, manufacturer, manufacturer
10 State Board of Equalization, with the concurrence of the 10 branch, distributor, distributor branch, or representative
11 Department of Finance shall be transferred during each 11 when the applicant or licensee submits an appeal
12 fiscal year to the Transportation Planning and 12 provided for in this chapter from a decision arising out of
13 Development Account in the State Transportation Fund 13 the departrrlent. . o
i; {_CI){ laE)pr(g)r(ljlatlon pursuant to Sectlon 99312 of the Public i; (c) Cor_lsflder any matterlconc?rnlnghtl'i(e1 act1v1lt1es or
ilities Code : practices of any person applying for or holding a license
16  (2) If the amount transferred pursuant to paragraph 16 as a new motor vehicle dealer, manufacturer,
17 (1) is less than one hundred ten million dollars 17 manufacturer branch, distributor, distributor branch, or
18 ($110,000,000) in any fiscal year, an additional amount 18 representative pursuant to Chapter 4 (commencing with
19 equal to the difference between one hundred ten million . 19 Section 11700) of Division 5 submitted by any person. A
20 dollars ($110,000,000) and the amount so transferred shall 0) ’ 20 member of the board who is a new motor vehicle dealer
21 be transferred, to the extent funds are available, as 21 may not participate in, hear, comment, advise other
22 follows: 22 members upon, or decide any matter considered by the
23 (A) For the 1986-87 fiscal year, from the General 23 board pursuant to this subdivision that involves a dispute
24 Fund. Q '\. 24 between a franchisee and franchisor. After such
25 (B) For the 1987-88 and each subsequent fiscal year, ~ 95 consideration, the board may do any one or any
26 from the state revenues due to the imposition of sales and 26 combination of the following:
27 -use taxes on fuel, as defined for purposes of the Use Fuel 27 (1) Direct the department to conduct 1nvest1gat10kn of
28 Tax Law (Part 3 (commencing with Section 8601) ). 28 matters that the board deems reasonable, and make a
29 (b) The balance shall be transferred to the General 29 written report on the results of the 1lr11vest1gat10n to the
30 Fund. 30 board within the time specified by the board
31 (c) The estimate required by subdivision (a) shall be 31 (2) Undertake to mediate, arbitrate a-m-re&bl-y eF, or
32 based on taxable transactions occurring during a calendar . 32 otherwise resolve any honest difference -of opinion or
33 year, and the transfers required by subdivision (a) shall ‘) (Q. 33 viewpoint existing between.any member of the public
34 be made during the fiscal year that commences during 34 and any new motor vehicle dealer, manufacturer,
35 that same calendar year. Transfers required by 35 manufacturer branch, distributor  branch, or
gg para%ralphs (1) and (2) of subdivision (a) shall be made g'? re[()g)esglt;tlveth 4 X L 4 all
quarterly rder the department to exercise any and a
38 SEC.5. Section 3050 of the Vehicle Code is amended _ 38 authority or power that the department may have with
39 to read: Q (@ 39 respect to the issuance, renewal, refusal to renew,
40  3050. The board shall do all of the followmg \ 0 suspension, or revocation of the license of any new motor
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vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative as such
license is required under Chapter 4 (commencing with
Section 11700) of Division 5.

(d) Hear and consider, within the limitations and in
accordance with the procedure provided, a protest w
presented by a franchisee pursuant to Section 3060, 3062,
3064, or 3U65. A member of the board who is a new motor
vehicle dealer may not participate in, hear, comment,

10 advise other members upon, or decide, any matter
11 involving a protest filed pursuant to Article 4
12 (commencing with Section 3060).
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AMENDED IN ASSEMBLY APRIL 28, 1987
CALIFORNIA LEGISLATURE—1957-88 REGULAR SESSION

ASSEMBLY BILL No. 2057

Introduced by Assembly Member Tanner

March 6, 1987

An act to add Chapter 20.5 (commencing with Section
9889.70) to Division 3 of the Business and Professions Code, to
amend Seetien 17938 Sections 1793.2 and 1794 of, and to add
Section 1793.25 to, the Civil Code, to amend Section 7102 of
the Revenue and Taxation Code, and to amend Section 3050
of the Vehicle Code, relating to warranties, and making an
appropriation therefor.

LEGISLATIVE COUNSEL’S DIGEST

AB 2057, as amended, Tanner. Warranties: new motor
vehicles.

(1) Existing law imposes various duties wupon
manufacturers making express warranties with respect to
consumer goods, including the duty to replace the goods or
reimburse the buyer, as specified, if the goods are not
repaired to conform to those warranties after a reasonable
number of attempts. Existing law also prohibits a buyer of
such goods from asserting a presumption that a reasonable
number of attempts have been made to conform a new motor
vehicle, as specified, unless the buyer first resorts to a third
party dispute resolution process, as defined, following notice
that such a process is available.

This bill would revise the provisions relating to warranties
on new motor vehicles to require the manufacturer or its
representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the applicable
express warranties after a reasonable number of attempts.

(800) 666-1917
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The bill would revise the definition definitions of “motor '

vehicle,” “new motor vehicle,” and “qualified third party
dispute resolution process” and define the term
“demonstrator” for these purposes, and require the Bureau of
Automotive Repair to establish a program for the certification
of third party dispute resolution processes pursuant to
regulations adopted by the New Motor Vehicle Board, as
specified. The bill would prohibit the sale or lease of a motor
vehicle transferred by a buyer or a lesser to a manufacturer
for a nonconformity, as defined, except as specified. The bill
would also make related changes.

The bill would create the Certification Account within the
Automotive Repair Fund, to be funded by fees imposed on
manufacturers and distributors pursuant to the bill and
collected by the New Motor Vehicle Board, as specified, to be
expended upon appropriation by the Legislature to pay the
~ expenses of the bureau under the bill. :

(2) Existing law authorizes the award of court costs and
attorney’s fres to a consumer who prevails in a warranty
action.

This bill would require the award of court costs and
attorney’s fees to consumers who prevail in such actions, and
would also require the award of civil penalties, as specified,
against certain manufacturers. Existing law provides for the
disposition of moneys in the Retail Sales Tax Fund.

This bill vvould provide for reimbursement from the Retail
Sales Tax Fund to a manufacturer of a new motor vehicle for
an amount equal to the sales tax involved when the
manufacturer makes restitution to a buyer under the bill,

thereby making an appropriation. '
" Vote: %. Appropriation: yes. Fiscal committee: yes.
State-mandated local program: no. '

- The people of the State of California do enact as follows:
1 SECTION1. Chapter20.5 (commencing with Section

92 .9889.70) is added to Division 3 of the Business and
3. Professions Code, to read:

aa %
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CHAPTER 20.5. CERTIFICATION OF THIRD PARTY
DiSPUTE RESOLUTION PROCESSES

9889.70. Unless the context requires otherwise, the
following definitions govern the construction of this
chapter: _

(a) “Bureau” means the Bureau of Automotive
Repair.

(b) “New motor vehicle” means a new motor vehicle
as defined in subparagraph (B) of paragraph (4) of
subdivision (e) of Section 1793.2 of the Civil Code.

(¢) “Manufacturer” means a new motor vehicle
manufacturer, manufacturer branch, distributor, or
distributor branch required to be licensed pursuant to
Article 1 (commencing with Section 11700) of Chapter 4
of Division 5 of the Vehicle Code.

(d) “Qualified third party dispute resolution process”
means a third party dispute resolution process which
raeets the eriteria set ferth in operates in compliance
with paragraph (3) of subdivision (e) of Section 1793.2 of
the Civil Code and this chapter and which has been
certified by the bureau pursuant to this chapter.

9889.71. The bureau shall establish a program for
certifying each third party dispute resolution process
used for the arbitration of disputes pursuant to paragraph
(2) of subdivision (e) of Section 1793.2 of the Civil Code.
In establishing the program, the bureau shall do all of the
following: -

(a) Prescribe and provide forms to be used fer

teation to apply for certification under this chapter.

(b) Establish a set fer of minimum standards which
shall be used to determine whether a third party dispute
resolution process is in compliance with the eriteria set
forth in paragraph (3) of subdivision (e) of Section 1793.2
of the Civil Code and this chapter.

(c) Prescribe the information which each
manufacturer, or other entity, that uses a third party
dispute resolution process, and whieh seeks that applies
to have that process certified by the bureau, shall provide
the bureau in the application for certification. In

98 80
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1 prescribing the information to ':accompany . the ' : K. 1 whether to certify a third party dispute resolution process
2 application for certification, the bureau shall require the "2 or to deny certification not later than 90 calendar days
3 manufacturer, or other entity, to provide only that 3 following the date the bureau accepts the application for
4 information which the bureau finds is reasonably 4 certification as complete.
5 necessary to enable the bureau to determine whether the 5 9889.73. (a) The bureau,in accordance with the time
'(7; th'itrl? %Ezrty' dis.pl;tgE resolgtion proceils (i;)infcor}?&)liance . ( O '? .intervals pr?crg)ed plursuant to SUb?liViSi}(:nll (d) of
wi eriteria set forth in paragrap of subdivision " Section 9889.71, but at least once annually, shall review
8 (e) of Section 1793.2 of the Civil Code and this chapter. -8 the operation and performance of each qualified third
9 (d) Prescribe the information that each qualified third 9 party dispute resolution process and determine, using the
10 paaty l’fliSpute resolutilon proﬁeS}S1 Slillall plf'OVide the bureau, 10 information provided the bureau as prescribed pursuant
11 and the time intervals at which the information shall be 11 - to subdivision (d) of Section 9889.71 and the monitoring
12 required, to enable the bureau to determine whether the 12 and inspection information described in subdivision (c)
13 qualified third partyldispute reﬁolution process continues 13 of Section 9889.74, whether the process is operating in
+ 14 to operate in compliance with the eriteria set forth in 14 compliance with the eriteria set forth in paragraph (3) of
15 paragraph (3) of subdivision (e) of Section 1793.2 of the 15 subdivision (e) of Section 1793.2 of the Civil Code and
16 - Civil Corlc and this chapter. 16 this chapter. If the bureau determines that the process is
17 9889.72. (a) Each manufacturer shall may establish, 17 in compliance with these eriterin, the certification shall
18 or otherwise make available to buyers or lessees of new 18 remain in effect.
19 motor vehicles, a qualified third party dispute resolution 19  (b) If the bureau determines that the process is not in
20 process ef for the resolution of disputes pursuant to ' 20 compliance with ene er mere of the eriteria set forth in
21 paralgraph (2) of subdivfision (e) of Sec}:ltion 1793.2 of thle'i 21 paragraph (3) of subdivision (e) of Section 1793.2 of the
22 Civil Code. The manufacturer, or other entity, whic 22 Civil Code or this chapter, the bureau shall issue a notice
23 operates the third party dispute resolution process shall 23 of decertification to the manufacturer, or other entity,
24 apply to the bureau for certification of that process. The 24 which uses that process. The notice of decertification
25 application for certification shall be accompanied by the ’ 25 shall state the reasons for the issuance of the netiee;
26 information prescribed by the bureau. 26 enumerate the eriteria set ferth in paregreph 3 of
27  (b) The bureau shall review the application and 27 subdivision {e) of Seetion 1793:2 of the Givil Goede with
28 accompanying information and, after conducting an 28 whieh the proeess is not in eomplianee; and preseribe the
29 onsite inspection, shall determine whether the: third ' 29 notice and prescribe the modifications in the operation of
30 party dispute resolution process is in compliance with the 30 the process that are required in order for the process to
31 eriteria sct ferth i paragraph (3) of subdivision (e) of 31 retain its certification.
32 Section 1793.2 of the Civil Code and this chapter. If the 32 (c) A notice of decertification shall take effect 180
33 bureau determines that the process is in compliance with , 33 ' calendar days following the date the notice is served on
34 - these eriterin, the bureau shall certify the process. If the . O 34 the manufacturer, or other entity, which uses the process
35 bureau determines that the process is not in compliance 35 that the bureau has determined is not in compliance with
36 wwith these eriteria, the bureau shall deny certification 36 ene or more of the eriteria set forth in paragraph (3) of
37 and shall state, in writing, the reasons for denial and the 37 subdivision (e) of Section 1793.2 of the Civil Code or this
38 modifications in the operation of the process that are 38 chapter. The bureau shall withdraw the notice of
39 required in order for the process to be certified. 39 decertification prior to its effective date if the bureau
40 (c) The bureau shall make a final determination . . 40 determines, after a public hearing, that the
2, 98_ 100 98 120
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manufacturer, or other entity, which uses the process has .

made the modifications in the operation of the process
required in the notice of decertification and is in
compliance with the eriteria set forth in paragraph (3) of
subdivision (e) of Section 1793.2 of the Civil Code and
this chapier. '

9889.74. In addition to any other requirements of this
chapter, the bureau shall do all of the following:

(a) Establish procedures to assist owners or lessees of
new motor vehicles who have complaints regarding the
operation of a qualified third party dispute resolution
process. ‘

(b) Establish methods for measuring customer
satisfaction and to identify violations of this chapter,
which shall include an annual random postcard or
telephone survey of the customers of each qualified third
party dispute resolution process.

(c) Monitor and inspect, on a regular basis, qualified
third party dispute resolution processes to determine
whether they continue to meet the standards for
certification. Monitoring and inspection shall include, but
not be limited to, all of the following:

(1) Onbsite inspections of each certified process not less
frequently than twice annually.

(2) Investigation of complaints from consumers
regarding the operation of eertified qualified third party
dispute resolution processes and analyses of
representative samples of complaints against each
process. :

(3) Amnalyses of the annual surveys required by
subdivision (b). _

(d) Notify the Department of Motor Vehicles of the
failure of a manufacturer to honor a decision of a qualified

‘third party dispute resolution process to enable the

department to take appropriate enforcement action
against the manufacturer pursuant to Section 11705.4 of

" the Vehicle Code.’

(e) Submit a biennial report to the Legislature
evaluating the effectiveness of this chapter, make
available to the public summaries of the statistics and

¢
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other information supplied by eesrtified each qualified
third party resolution process, and publish educational
materials regarding the purposes of this chapter.

(f) Adopt regulations as necessary and appropriate to
implement the provisions of this chapter.

9889.75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with
the procedures prescribed in this section, administer the
collection of fees for the purposes of fully funding the
administration of this chapter.

(a) There is hereby created in the Automotive Repair
Fund a Certification Account. Fees collected pursuant to
this section shall be deposited in the Certification
Account and shall be available, upon appropriation by the
Legislature, exclusively to pay the expenses incurred by
the bureau in administering this chapter. If at the
conclusion of any fiscal year the amount of fees collected
exceeds the amount of expenditures for that purpose
during that fiscal year, the surplus in the Certification
Account shall be carried over into the succeeding fiscal
year.

(b) Beginning July 1, 1988, every applicant for a
license as a manufacturer, manufacturer branch,
distributor, or distributor branch, and every applicant for
the renewal of a license as a manufacturer, manufacturer
branch, distributor, or distributor branch, shall
accompany the application with a statement of the
number of motor vehicles sold, leased, or otherwise
distributed by or for the applicant in this state during the
preceding calendar year, together with a breakdown by
make, model, and model year and any other information
that the New Motor Vehicle Board may require, and shall
pay to the Department of Motor Vehicles, for each
issuance or renewal of the license, an amount prescribed
by the New Motor Vehicle Board, but not to exceed one
dollar ($1) for each motor vehicle sold, leased, or
distributed by or for the applicant in this state during the
preceding calendar year. The total fee paid by each
licensee shall be rounded to the nearest dollar in the
manner described in Section 9559 of the Vehicle Code.

98 160
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No more than one dollar ($1) shall be charged, collected,
or received from any one or more licensees pursuant to
this subdivision with respect to the same motor vehicle.

(c) On or before January 1 of each calendar year, the
bureau shall determine the dollar amount, not to exceed
one dollar ($1) per motor vehicle, which shall be
collected and received by the Department of Motor
Vehicles beginning July 1 of that year, based upon an
estimate of the number of sales, leases, and other
dispositions of motor vehicles in this state during the

preceding calendar year, in order to fully fund the .

program established by this chapter during the following
fiscal year. The bureau shall notify the New Motor
Vehicle Board of the dollar amount per motor vehicle
that the New Motor Vehicle Board shall use in calculating
the amounts of the fees to be collected from applicants
pursuant to this subdivision.

(d) For the purposes of this section, “motor vehicle”

means a ncw passenger or commercial motor vehicle of
a kind that is required to be registered under the Vehicle
Code, but the term does not include a motorcycle, a
motor home, or any vehicle whose gross weight exceeds
10,000 pounds. .

(e) The New Motor Vehicle Board may adopt
regulations to implement this section.

SEC. 2. Section 1793.2 of the Civil Code is amended
to read:

.1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has

made an express warranty shall:

(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service and

repair facilities independent repair or service facilities .

reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a mcans of complying with this paragraph, a
manufacturer may enter into warranty service contracts
with independent service and repair facilities. The
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warranty service contracts may provide for a fixed
schedule of rates to be charged for warranty service or
warranty repair work, however, the rates fixed by such
contracts shall be in conformity with the requirements of
subdivision (c) of Section 1793.3. The rates established
pursuant to subdivision (c) of Section 1793.3, between the
manufacturer and the independent service and repair
facility, shall not preclude a good faith discount which is
reasonably related to reduced credit and general
overhead cost factors arising from the manufacturer’s
payment of warranty charges direct to the independent
service and repair facility. The warranty service contracts
authorized by this paragraph shall not be executed to
cover a period of time in excess of one year, and may be
renewed only by a separate, new contract or letter of
agreement between the manufacturer and the
independent service and repair facility.

(2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to Section 1793.5.

(3) Make available to authorized service and repair
facilities sufficient service literature and replacement
parts to effect repairs during the express warranty
period.

'(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform with the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the
manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
shall be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where delay arises, conforming goods shall
be tendered as soon as possible following termination of
the condition giving rise to the delay.

(c) The buyer shall deliver nonconforming goods to
the manufacturer’s service and repair facility within this
state, unless, due to reasons of size and weight, or method

98 190

(800) 666-1917

842



AB 2057 S —10—

— 11— AB 2057

1 of attachment, or method of installation, or nature of the 1 (A) In the case of replacement, the manufacturer shall
2 nonconformity, delivery . cannot reasonably be 2 replace the buyer’s vehicle with a new motor vehicle
3 accomplished. If the buyer cannot return - the: 3 susbstantially identical to the vehicle replaced. The
4 nonconforming goods for any of these reasons, he or she 4 replacement vehicle shall be accompanied by all express
5 shall notify the manufacturer or its nearest service and 5 and implied warranties that normally accompany new
6 repair facility within the state. Written notice of 6 motor vehicles of that specific kind. The manufacturer
7 nonconformity to the manufacturer or its service and 7 also shall pay for, or to, the buyer the amount of any sales
8 repair facility shall constitute return of the goods for 8 or use tax, license fees, registration fees, and other official
18 purposefs of this s};action. UprItl recei};})]t ﬁf SliCl‘ltnOtict? of ' .1?) fefati v&tfﬁich thle buye; is lobligatec.l tqdpa); ilndconnecti(;n
nonconformity the manufacturer shall, at its option, i wi e replacment, plus any incidental damages to
11 service or repair the goods at the buyer’s residence, or - 11 which the buyer is entitled under Section 1794, including,
12 pick up the goods for service and repair, or arrange for 12 but not limited to, reasonable repair, towing, and rental

13 transporting the goods to its service and repair facility. 13 car costs actually incurre<.tl by the buyer.
14 All reasunable costs of transporting the goods when a 14 (B) In .the case of restitution, the manufacturer shall
ig b}111yl<lerb canno}g return fthetm for any of th?[‘ ibove reascl);lls ig ma}lcie restltult)llonbln tallln a;)mount.eqluzg. to the acﬁual prlfce
shall be at the manufacturer’s expense. The reasonable . ' paid or payable by the buyer, including any charges for
17 costs of transporting nonconforming goods after delivery 17 transportation and manufacturer-installed options, but
18 to tl}lle slz)arvice‘ alllmlil rl;epair fﬁcility unftil return of the goods ' ig e};l(chéding non(rinamifag:turer itemilirzstallle%1 by a deale}: or
19 to the buyer shall be at the manufacturer’s expense. the buyer, and including any collateral charges such as
20 (d) (1) Except as provided in paragraph (2), if the ° ‘ 20 sales tax, license fees, registration fees, and other official
21 manufacturer or its representative in this state does not 21 fees, plus any incidental damages to which the buyer is
22 service or repair the goods to conform to the applicable 22 entitled under Sgction !794, including, but not limited to,
23 express warranties after a reasonable number of 23 reasonable repair, towing, and rental car costs actually

24 attempts, the manufacturer shall either replace the goods 24 incurred by the buyer.
25 or reimburse the buyer in an amount equal to the ’ . 25 (C) When the manufacturer replaces the new motor
26 purchase price paid by the buyer, less that amount 26 vehicle pursuant to subparagraph (A), the manufacturer
27 directly ottributable to use by the buyer prior to the 27 waay require the buyer to reimburse the meanufacturer in
28 discovery of the nonconformity. 28 the buyer shall only be liable to pay the manufacturer an
29 (2) If the manufacturer of its representative in this 29 amount directly attributable to use by the buyer of the
30 state is unable to service or repair a new motor vehicle, 30 replaced vehicle prior to the time the buyer first
31 as that term is defined in subparagraph (B) of paragraph 31 delivered the vehicle to the manufacturer or distributor,
32. (4) of subdivision (e), to conform to the applicable : 32 or its authorized service and repair facility for correction
33 express warranties after a reasonable number of 33 of the problem that gave rise to the nonconformity.
-34 attempts, the manufacturer shall either promptly replace 0 . @ 34 When restitution is made pursuant to subparagraph (B),
35 the new motor vehicle in accordance with sl;praragraph : 35 the ar';munfi to bée Eaidhby the mfanufactu}r)er t}c]) the buyer
36 (A) or promptly make restitution to the buyer in ' 36 may be reduced by the manufacturer by that amount
37 accordance with subparagraph (B). However, the buyer 37 directly attributable to use by the buyer prior to the time
- 38 shall be [ree to elect restitution in lieu of replacement, t 38 the buyer first delivered the vehicle to the manufacturer
39 and in no event shall the buyer be required by the 1 39 or distributor, or its authorized service and repair facility
40 manufacturer to accept a replacement vehicle. .\ ; O 40 for correction of the problem that gave rise to the
.0 ':, 98 210 : 98 230
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nonconformity. The amournt directly attributable to use
by the buyer shall be determined by multiplying the
actual price of the new motor vehicle paid or payable by

the buyer, including any charges for transportation and

‘manufacturer-installed options, by a fraction having as its
denominator 120,000 and having as its numerator the
number of miles traveled by the new motor vehicle prior
to the time the buyer first delivered the vehicle to the
manufacturer or distributor, or its authorized service and
repair facility for correction'of the problem that gave rise
to the nonconformity. Nothing in this paragraph shall in
any way limit the rights or remedies avallable to the
buyer under any other law.

(e) (1) Itshall be presumed thata reasonable number
of attempts have been made to conform a new motor
vehicle to the applicable express warranties if, within one
year from delivery to the buyer or 12,000 miles on the
odometer of the vehicle, whichever occurs first, either
(A) the same nonconformity has been subject to repair
four or more times by the manufacturer or its agents and

“the buycer has at least once directly notified the

manufacturer of the need for the repair of the
nonconformity, or (B) the vehicle is out of service by
reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of more than 30

-calendar days since delivery of the vehicle to the buyer.

The 30-day limit shall be extended only if repairs cannot
be performed due to conditions beyond the control of the
manufacturer or its agents. The buyer shall be required
to directly notify the manufacturer pursuant to
subparagraph (A) only if the manufacturer has clearly
and conspicuously disclosed to the buyer, with the
warranty or the owner’s manual, the provisions of this

-subdivision and that of subdivision (d), including the

requirement that the - buyer must notify the
manufacturer. directly pursuant to subparagraph (A).
This presumption shall be a rebuttable presumption
affecting the burden of proof, and it may be asserted by
the buyer in any civil action, 1nclud1ng an action in small

i claims court, or other formal or informal proceeding.

’
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 (2) If a qualified third party dispute resolution process
exists, and the buyer receives timely notification in

writing of the availability of a third party process with a

description of its operation and effect, the presumption
in paragraph (1) may not be asserted by the buyer until
after the buyer has initially resorted to the third party

- process as required in paragraph (3). Notification of the

availability of the third party process is not timely if the
buyer suffers any prejudice resulting from any delay in
giving the notification. If a qualified third party dispute
resolution process does not exist, or if the buyer is
dissatisfied with the third party decision, or if the
manufacturer or its agent neglects to promptly fulfill the
terms of such third party decision after the decision is
accepted by the buyer the buyer may assert the
presumption provided in paragraph (1) in an action to
enforce the buyer’s rights under subdivision (d). The
findings and decision of the third party shall be
admissible in evidence in the action without further
foundation. Any period of limitation of actions under any
federal or California laws with respect to any person shall
be extended for a period equal to the number of days
between the date a complaint is filed with a third party
dispute resolution process and the date of its decision or
the date before which the manufacturer or its agent is
required by the decision to fulfill its terms if the decision
is accepted by the buyer, whichever occurs later.

(3) A qualified third party dispute resolution process

shall meet all of the follewing eriteria: shall do all of the
following:
(A) Fhe eomplies Comply with the minimum

- requirements of the Federal Trade Commission for

informal dispute settlement procedures as set forth in
Part 703 of Title 16 of the Code of Federal Regulations,
as those regulations read on January 1, 1987.

(B) TFhe preeess renders Render decisions which are
binding on the manufacturer if the buyer elects to accept

the decision.
(C) Preseribes Prescribe a reasonable time, not to
exceed 30 days after the decision is aeepted accepted by

98 280
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the buyer, within which the manufacturer or its agent
must fulfill the terms of its decisions.

B} The proeess provides written materials to these
partieipvte in maling; deeisions for the program whiek;
at & mininuwm inelude '

(D) Provide arbitrators who are assigned to decide
disputes with copies of, and instruction in, the provisions
of the Federal Trade Commission’s regulations in Part
703 of Title 16 of the Code of Federal Regulations as those
regulations read on January 1, 1987, Division 2
(commencing with Section 2101) of the Commercial
Code, and this chapter.

(E) The proeess prevides Require the manufacturer,
when the process orders either that the nonconforming
motor vehicle be replaced if the buyer consents to this
remedy or that restitution be made to the buyer, to
replace the motor vehicle or make restitution in
accordance with paragraph (2) of subdivision (d).

(F) Piovide, at the request of the arbitrator or a
majority of the arbitration panel, for an inspection and
written report on the condition of a nonconforming
motor vehicle, at no cost to the buyer, by an automobile
expert who is independent of the manufacturer.

3 The preeess renders

(G) Render decisions which consider and provide the
rights and remedies conferred in regulations of the
Federal Trade Commission contained in Part 703 of Title
16 of the Code of Federal Regulations as those regulations
read on January 1, 1987, Division 2 (commencing with
Section 2101) of the Commercial Code, and this chapter.
Nothing in this chapter requires that, to be certified as a
qualified third party dispute resolution process pursuant
to this section, decisions of the process must consider or
provide remedies in the form of awards of punitive
damages or multiple damages, under subdivision (c) of
Section 1794, or of attorney’s fees under subdivision (d)
of Section 1794, or of consequential damages other than
as provided in subdivisions (a) and (b) of Section 1794,
including, but not limited to, reasonable repair, towing

--:"':’
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and rental car costs actually incurred by the buyer.
6> The proeess has been eertified

(H) Obtain and maintain certification by the Bureau

of Automotive Repair pursuant to Chapter 20.5

(commencing with Section 9889:70 95889.70) of Division 3
of the Business and Professions Code.

(4) For the purposes of subdivision (d) and this
subdivision the following terms have the following
meanings:

(A) “Nonconformity” means a nonconformity which
substantially impairs the use, value, or safety of the new
motor vehicle to the buyer or lessee.

(B) “New motor vehicle” means a new motor vehicle
which is used or bought for use primarily for personal,
family, or household purposes. “New motor vehicle”
includes a dealer-owned vehicle and a “demonstrator” or
other motor vehicle sold with a manufacturer’s new car
warranty but does not include a motorcycle, a
motorhome, or a motor vehicle which is not registered
under the Vehicle Code because it is to be operated or
used exclusively off the highways. A “demonstrator’ is a

‘vehicle assigned by a dealer for the purpose of

demonstrating qualities and characteristics common to

. vehicles of the same or similar model and type.

. (5) No person shall sell or lease a motor vehicle
transferred by a buyer or lessee to a manufacturer as the

‘result of a nonconformity unless the nature of the
“ nonconformity experienced by the original buyer or

lessee is clearly and conspicuously disclosed, the
nonconformity is corrected, and the manufacturer
warrants to the new buyer or lessee in writing for a
period of one year that the motor vehicle is free of that
nonconformity. '

- SEC. 3. Section 1793.25 is added to the Civil Code, to
read:

1793.25. (a) Notwithstanding Part 1 (commencing
with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer

98 360
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includes in making restitution to the buyer pursuant to
subparagraph (B) or paragraph (2) of subdivision (d) of
Section 1793.2, when satisfactory proof is provided that
the retailer of the motor vehicle for which the
manufacturer is making restitution has reported and paid
the sales tax on the gross receipts from the sale of that
motor vehicle. The State Board of Equalization may
adopt rules and regulations to carry out, facilitate
compliance with, or prevent circumvention or evasion of,
this sectiun. '

(b) Nothing in this section shall in any-way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(c) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections 6902.1, 6903, 6907,
and 6908 thereof, insofar as those provisions are not
inconsiste'nt with this section. '

SEC. 4. Section 1794 of the Civil Code is amended to
read:

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express
warranty or service contract may bring an action for the
recovery of damages and other legal and equitable relief.

-(b) The measure of the buyer’s damages in an action
under this section shall be as follows:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712,

‘and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods, Sections
2714 and 2715 of the Commercial Code shall apply, and
the measure of damages shall include the cost of repairs
necessary to make the goods conform.
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(c) If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.

(d) If the buyer prevails in an action under this
section, the buyer may shall be allowed by the court to
recover as part of the judgment a sum equal to the
aggregate amount of costs and expenses, including
attorney’s fees based on actual time expended,
determined by the court to have been reasonably
incurred by the buyer in connection with the
commencement and prosecution of such action ; unless
the eourt in its diserction determines that such an award
of attorney’s fees would be inappropriate.

(e) In addition to the recovery of actual damages, the
buyer shall recover a civil penalty of two times the
amount of actual damages and reasonable attorney’s fees
and costs if the manufacturer fails to rebut the
presumption established in paragraph (1) of subdivision
(e) of Section 1793.2 and either (1) the manufacturer
does not maintain a qualified third party dispute
resolution process which complies with subdivision (e) of
Section 1793.2, or (2) the manufacturer’s qualified third
party dispute resolution process fails to comply with
subdivision (e) of Section 1793.2 in the buyer’s case.

SEC. 5. Section 7102 of the Revenue and Taxation
Code is amended to read:

7102. The money in the fund shall, upon order of the
Controller, be drawn therefrom for refunds under this
part, and pursuant to Section 1793.25 of the Civil Code, or
be transferred in the following manner:

(a) (1) All revenues, less refunds, derived under this
part at the 4% percent rate, including the imposition of
sales and use taxes with respect to the sale, storage, use,
or other consumption of motor vehicle fuel which would
not have been received if the sales and use tax rate had

-'o': . 98 390 98 420
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been 5 percent and if motor vehicle fuel, as defined fof
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1 4 1 its jurisdiction.

2 purposes of the Motor Vehicle F uel License Tax Law 2 (b) Hear and consider, within the limitations and in
.3 (Part 2 (commencing with Section 7301)), had been 3 accordance with the procedure provided, an appeal
4 exempt from sales and use taxes, shall be estimated by the 4 presented by an applicant for, or holder of, a license as a
5 State Board of Equalization, with the concurrence of the ‘5 new motor vehicle dealer, manufacturer, manufacturer

6 Departnient of Finance shall be transferred during each 6 branch, distributor, distributor branch, or representative
-7 fiscal year to the Transportation Planning and 7 when the applicant or licensee submits an appeal
'8 Development Account in the State Transportation Fund 8 provided for in this chapter from a decision arising out of

9 for appropriation pursuant to Section 99312 of the Public _ 9 the department.

10 Utilities Code. .. . . : : _ : 10  (c) Consider any matter concerning the activities or
11 (2) If the amount, transferred pursuant to paragraph - 11 practices of any person applying for or holding a license
12 (1) is less than one hundred ten million dollars 12 as a new motor vehicle dealer, manufacturer,
13 ($110,000,000) in any fiscal year, an additional amount 13 manufacturer branch, distributor, distributor branch, or
14 equal to the difference between one hundred ten million 14 representative pursuant to Chapter 4 (commencing with
15 dollars ($110,000,000) and the amount so transferred shall 15 Section 11700) of Division 5 submitted by any person. A
16 be transferred, to the extent funds are available, as 16 member of the board who is a new motor vehicle dealer
17. follows: v . : - 17 may not participate in, hear, comment, advise other
ig P (%) For the 1986-87 fiscal year, from the General 18 members upon, or decide any matter considered by the

und.

19 board pursuant to this subdivision that involves a dispute

20, (B) For the 1987-88 and each subsequent fiscal year, @ 9 20 between a franchisee and franchisor. After such
21 from the state revenues due to the imposition of sales and v 21 consideration, the board may do any one or any

92 ' use taxes on fuel, as defined for purposes of the Use Fuel : 92 combination of the following:

23 Tax Law (Part 3 (commencing with Section 8601)). - 23 (1) Direct the department to conduct investigation of
24 . (b) The balance shall be transferred to the General , 24 matters that the board deems reasonable, and make a
25. Fund. . ‘ ’ 25 written report on the results of the investigation to the
26  (c) The estimate required by subdivision (a) shall be " 26 board within the time specified by the board.

97 based on taxable transactions occurring during a calendar . - o7 (2) Undertake to mediate, arbitrate, or otherwise
28  year, and the transfer§ required by subdivision (a) S}}all' 28 resolve any honest difference of opinion or viewpoint
29 be made during the fiscal year that commences during 29 existing between any member of the public and any new
30 that same calendar year. Transfers required by 30 motor vehicle dealer, manufacturer, manufacturer
31 paragraphs (1) and (2) of subdivision (a) shall be made 31 branch, distributor branch, or representative.

32 quarterly. 32 (3) Order the department to exercise any and all

33, SEG & . S ) ' ‘ 33 authority or power that the department may have with
34 . SEC. 6. Section 3050 of the Vehicle Code is amended . @ 34 respect to the issuance, renewal, refusal to renew,
35 toread: ) ‘ 35 suspension, or revocation of the license of any new motor
36  3050. 'i'he board shall do all.of th.e following: _ 36 vehicle dealer,” manufacturer, manufacturer branch,
37 .. (a) Adopt rules and regulations in accordance with 37 distributor, distributor branch, or representative as such

- 38, Chapter 3.5 (commencing with Section 11340) of Part 1 -~ 38 license is required under Chapter 4 (commencing with
39 of Divisicn 3 of Title 2 of the Government Code 39 Section 11700) of Division 5.

40 - gQVﬁFni!lg such matters as are specifically committed to . \(@ 40 (d) Hear and consider, within the limitations and in

- "' 98 440 '
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1 accordance with the procedure provided, a protest G @
2 presented by a franchisee pursuant to Section 3060, 3062, )

3 3064, or 3065. A member of the board who is a new motor
4 vehicle dealer may not participate in, hear, comment,
5
6
7

e,
e,
(SR

s

advise other members upon, or decide, any matter
involving a protest filed pursuant to Article 4
(commencing with Section 3060).
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AMENDED IN ASSEMBLY MAY 13, 1987
AMENDED IN ASSEMBLY APRIL 28, 1987

CALIFORNIA LEGISLATURE—1987-88 REGULAR SESSION

ASSEMBLY BILL No. 2057

Introduced by Assembly Mefnber Tanner

March 6, 1987

An act to add Chapter 20.5 (commencing with Section
9889.70) to Division 3 of the Business and Professions Code, to
amend Sections 1793.2 and 1794 of, and to add Section 1793.25
to, the Civil Code, to amend Section 7102 of the Revenue and
Taxation Code, and to amend Section 3050 of the Vehicle
Code, relating to warranties, and making an appropriation
therefor. ‘

LEGISLATIVE COUNSEL’S DIGEST

AB 2057, as amended, Tanner. Warranties: new motor
vehicles.

(1) Existing law imposes various duties upon
manufacturers making express warranties with respect to
consumer goods, including the duty to replace the goods or
reimburse the buyer, as specified, if the goods are not
repaired to conform to those warranties after a reasonable
number of attempts. Existing law also prohibits a buyer of
such goods from asserting a presumption that a reasonable
number of attempts have been made to conform a new motor
vehicle, as specified, unless the buyer first resorts to a third
party dispute resolution process, as defined, following notice
that such a process is available.

This bill would revise the provisions relating to warranties
on new motor vehicles to require the manufacturer or its
representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the applicable
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express warranlies after a reasonable number of attempts.
The bill would revise the definitions of “motor vehicle,” “new
motor vehicle,” .nd “qualified third party dispute resolution
process” and define the term “demonstrator” for these
purposes, and require the Bureau of Automotive Repair to
establish a program for the certification of third party dispute

resolution processes pursuant to regulations adopted by the

New Motor Vehicle Board, as specified. The bill would

prohibit the sale or lease of a motor vehicle transferred by a
buyer or a lesser to a manufacturer for a nonconformity, as
defined, except us specified. The bill would also make related
changes. ' ' '

" The bill would create the Certification Account within the
Automotive Repair Fund, to be funded by fees imposed on
manufacturers and distributors pursuant to the bill and
collected by the New Motor Vehicle Board, as specified, to be
expended upon appropriation by the Legislature to pay the
expenses of the bureau under the bill. :

(2) Existing law authorizes the award of court costs and
attorney’s fees to a consumer who prevails in a warranty
action.

This bill would require the award of court costs and

attorney’s fees to consumers who prevail in such actions, and

would also require the award of civil penalties, as specified,
against certain manufacturers. Existing law provides for the
disposition of moneys in the Retail Sales Tax Fund.

This bill would provide for reimbursement from the Retail
Sales Tax Fund to a manufacturer of a new motor vehicle for
an amount equal to the sales tax involved "when the
manufacturer makes restitution to a buyer under the bill,
thereby making an appropriation.

Vote: %;. Appropriation: yes.
State-mandated local program: no.

Fiscal committee: yes.

97 60
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The people of the State of California do enact as follows:

SECTION 1. Chapter 20.5 (commencing with Section
9889.70) is added to Division 3 of the Business and
Professions Code, to read:

CHAPTER 20.5. CERTIFICATION OF THIRD PARTY
DiISPUTE RESOLUTION PROCESSES

9889.70. Unless the context requires otherwise, the
following definitions govern the construction of this
chapter: !

(a) “Bureau” means the Bureau of Automotive
Repair.

(b) “New motor vehicle” means a new motor vehicle
as defined in subparagraph (B) of paragraph (4) of
subdivision (e) of Section 1793.2 of the Civil Code.

(c) “Manufacturer” means a new motor vehicle
manufacturer, manufacturer branch, distributor, or
distributor branch required to be licensed pursuant to
Article 1 (commencing with Section 11700) of Chapter 4
of Division 5 of the Vehicle Code.

(d) “Qualified third party dispute resolution process”
means a third party dispute resolution process which
operates in compliance with paragraph (3) of subdivision
(e) of Section 1793.2 of the Civil Code and this chapter
and which has been certified by the bureau pursuant to
- this chapter.

0889.71. The bureau shall establish a program for
98 certifying each third party dispute resolution process
99 used for the arbitration of disputes pursuant to paragraph
30 (2) of subdivision (e) of Section 1793.2 of the Civil Code.
31 In establishing the program, the bureau shall do all of the
32 following:

. 33 (a) Prescribe and provide forms to be used to apply for

34 certification under this chapter.

35  (b) Establish a set of minimum standards which shall

36 be used to determine whether a third party dispute

37 resolution process is in compliance with paragraph (3) of

38 subdivision (e) of Section 17932 of the Civil Code and
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1 this chapter. .
Prescribe :

523 méflzlfacturer, or other entity, that uses a thlllrd pil}rlt);
4 dispute resolution process, and that apphgs toh a\t/)e ;u
5 process certified by the bureau, ghall provide t 'E . ur(:he
6 in the application for certification. In prescribing e
7 information to accompany t}}e apphcatlfont or
8 certification, the bureau shall require 'the manufac 1i1r.e};
9 or other eutity, to provide only that 1nformat10nbi)v ;;:1
10 the bureau finds is reasonably necessary to enad.e tZ
11 bureau to determine whethfer the Fhlrd party hlsg)uof
12 resolution process is in compliance with par.aglr:g) d( ;nd
13 subdivision (e) of Section 1793.2 of the Civil Code

i ter. N .
ig thl(sd(;hzil’rr)c_-:scribe the information that each_ quaillﬁ(le)d thlrl;i
16 party dispute resolution process shall.prowde t e }?rﬁa{) é
17 and the time intervals at which the 1nfor_mat1(;1n sha e
18 required, Lo enable the bureau to de.termme whet gr :
19 qualified third party dispute reso!utlon process }izon 31nuef
20 to operate in compliance with parag.ra.[l) s ((i ) r?d
91 subdivision (e) of Section 1793.2 of the Civil Code a
g% tthSSES%g%er(a) Each manufacturer may estabhsfh, or
94 otherwise make available to buyers or lessees o1 rtlev;/l
95 motor vehicles, a qualified third party dispute reso ut 10t "
26 process for the resolution of disputes p}{g;uzanf £
97 paragraph (2) of subdivision (e) of Section 1793. Oh'ch
98 Civil Code. The manufacturer, or oth(?r entity, w ﬁall
99 operates the third party dispute .resolutlon process sThe
30 apply to the bureau for certification of that prgc((iests). [he
31 application for certilgicgtli)ontﬁla% be :ﬁcompamg y

i i rescribed by the bureau. o

gg mf(obr)m%‘tl'llcc)en tI:ureau shall review the appllcathn ar;;il
34 accompanying information and., after conduc}:ltm%h.rd
35 onsite inspection, shall determine .whetherl.t e wl'th
36 party dispute resolution process is in c.ompl) 713;1;8 ; tlhe
37 paragraph (3) of subdivision (e) of Section 20

38 Civil Code and this chapter. If the bureau determines

39 that the process is in compliance, t.he bureau shall certif_y
40 the process. If the bureau determines that the process 1s
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1 notin compliance, the bureau shall deny certification and
2 shall state, in writing, the reasons for denial and the
3 modifications in the operation of the process that are
4 required in order for the process to be certified.

5 (c) The bureau shall make a final determination
6 whether to certify a third party dispute resolution process
7 or to deny certification not later than 90 calendar days
8 following the date the bureau accepts the application for

9 certification as complete.

10

1

12
- 13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

32

33
34
35
36
37
38
39
40

9889.73. (a) The bureau, in accordance with the time
1 intervals prescribed pursuant to subdivision (d) of

Section 9889.71, but at least once annually, shall review
the operation and performance of each qualified third
party dispute resolution process and determine, using the
information provided the bureau as prescribed pursuant
to subdivision (d) of Section 9889.71 and the monitoring
and inspection information described in subdivision (c)
of Section 9889.74, whether the process is operating in
compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code and this chapter. If the
bureau determines that the process is in compliance, the
certification shall remain in effect.

(b) If the bureau determines that the process is not in
compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code or this chapter, the
bureau shall issue a notice of decertification to the
manufacturer, or other entity, which uses that process.
The notice of decertification shall state the reasons for the
issuance of the notice and prescribe the modifications in
the operation of the process that are required in order for
- the process to retain its certification.

(c) A notice of decertification shall take effect 180
calendar days following the date the notice is served on
the manufacturer, or other entity, which uses the process
that the bureau has determined is not in compliance with
paragraph (3) of subdivision (e) of Section 1793.2 of the
Civil Code or this chapter. The bureau shall withdraw the
notice of decertification prior to its effective date if the
bureau determines, after a public hearing, that the
manufacturer, or other entity, which uses the process has
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made the modifications in the operation of the process
required in the notice of decertification and is in
compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code and this chapter.

9889.74. In addition to any other requirements of this
chapter, the bureau shall do all of the following:

(a) Establish procedures to assist owners or lessees of
new motor vehicles who have complaints regarding the
operation of a qualified third party dispute resolution
process.

(b) Establish methods . for measuring customer
satisfaction and to identify violations of this chapter,
which shall include an annual random postcard or
telephone survey of the customers of each qualified third
party dispute resolution process.

(c) Monitor and inspect, on a regular basis, qualified
third party dispute resolution processes to determine
whether they continue to meet the standards for
certification. Monitoring and inspection shall include, but
not be limited to, all of the following:

(1) Onsite inspections of each certified process not less
frequently than twice annually.

(2) Investigation of complaints from consumers
regarding the operation of qualified third party dispute
resolution processes and analyses of representative
samples of complaints against each process.

(3) Anaiyses of the annual surveys required by
subdivision (b).

(d) Notify the Department of Motor Vehicles of the
failure of a manufacturer to honor a decision of a qualified
third party dispute resolution process to enable the
department to take appropriate enforcement action
against th~ manufacturer pursuant to Section 11705.4 of
the Vehicle Code.

(e) Submit a biennial report to the Legislature
evaluating the effectiveness of this chapter, make
available to the public summaries of the statistics and
other infor mation supplied by each qualified third party
resolution process, and publish educational materials
regarding the purposes of this chapter.
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(f) Adopt regulations as necessary and appropriate to
implement the provisions of this chapter.

0889.75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with
the procedures prescribed in this section, administer the
collection of fees for the purposes of fully funding the
administration of this chapter.

(a) There is hereby created in the Automotive Repair
Fund a Certification Account. Fees collected pursuant to
this section shall be deposited in the Certification
Account and shall be available, upon appropriation by the
Legislature, exclusively to pay the expenses incurred by
the bureau in administering this chapter. If at the
conclusion of any fiscal year the amount of fees collected
exceeds the amount of expenditures for that purpose
during that fiscal year, the surplus in the Certification
Account shall be carried over into the succeeding fiscal
year.

(b) Beginning July 1, 1988, every applicant for a
license as a manufacturer, manufacturer branch,
distributor, or distributor branch, and every applicant for
the renewal of a license as a manufacturer, manufacturer
branch, distributor, or distributor branch, shall
accompany the application with a statement of the
number of motor vehicles sold, leased, or otherwise
distributed by or for the applicant in this state during the
preceding calendar year, together with a breakdown by
make, model, and model year and any other information
that the New Motor Vehicle Board may require, and shall
pay to the Department of Motor Vehicles, for each
issuance or renewal of the license, an amount prescribed
by the New Motor Vehicle Board, but not to exceed one
dollar ($1) for each motor vehicle sold, leased, or
distributed by or for the applicant in this state during the
preceding calendar year. The total fee paid by each
licensee shall be rounded to the nearest dollar in the
manner described in Section 9559 of the Vehicle Code.
No more than one dollar ($1) shall be charged, collected,
or received from any one or more licensees pursuant to
this subdivision with respect to the same motor vehicle.
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(c) .On or before January 1 of each calendar year, the
bureau shall determine the dollar amount, not to exceed
one dollar ($1) per motor vehicle, which shall be
collected and received by the Department of Motor
Vehicles beginning July 1 of that year, based upon an
estimate of the number of sales, leases,
dispositions of motor vehicles in this state during the
preceding calendar year, in order to fully fund the
program established by this chapter during the following
fiscal year. The bureau shall notify the New Motor
Vehicle Board of the dollar amount per motor vehicle
that the New Motor Vehicle Board shall use in calculating
the amounts of the fees to be collected from applicants
pursuant to this subdivision.

(d) For the purposes of this section, “motor vehicle”
means a new passenger or commercial motor vehicle of
a kind that is required to be registered under the Vehicle
Code, but the term does not include a motorcycle, a
motor hotie, or any vehicle whose gross weight exceeds
10,000 pounds.

(e) The New Motor Vehicle Board may adopt
regulations to implement this section.

SEC. 2. Section 1793.2 of the Civil Code is amended
to read:

1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall:

(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service and
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with this paragraph a
manufacturer may enter into warranty service contracts
with inde pendent service and repair facilities. The
warranty service contracts may provide for a fixed
schedule of rates to be charged for warranty service or
warranty repair work, however, the rates fixed by such

70
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contracts shall be in conformity with the requirements of
subdivision (c) of Section 1793.3. The rates established
pursuant to subdivision (c) of Section 1793.3, between the
manufacturer and the independent service and repair
facility, shall not preclude a good faith discount which is
reasonably related to reduced credit and general
overhead cost factors arising from the manufacturer’s
payment of warranty charges direct to the independent
service and repair facility. The warranty service contracts
authorized by this paragraph shall not be executed to
cover a period of time in excess of one year, and may be
renewed only by a separate, new contract or letter of
agreement between the manufacturer and the
independent service and repair facility.

(2) Inthe event of a failure to comply with paragraph
(1) of this subdivision, be subject to Section 1793.5.

(3) Make available to authorized service and repair
facilities sufficient service literature and replacement
parts to effect repairs during the express warranty
period.

(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform with the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the
manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
shall be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where delay arises, conforming goods shall
be tendered as soon as possible following termination of ’
the condition giving rise to the delay.

(c¢) The buyer shall deliver nonconforming goods to
the manufacturer’s service and repair facility within this
state, unless, due to reasons of size and weight, or method
of attachment, or method of installation, or nature of the

nonconformity, delivery cannot reasonably be
accomplished. If the buyer cannot return the
97 190
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1 nonconforining goods for any of these reasons, he or she 1 replacement vehicle shall be accompanied by all express
2 shall notify the manufacturer or its nearest service and 2 and implied warranties that normally accompany new
3 repair facility within the state. Written notice of 3 motor vehicles of that specific kind. The manufacturer
4 nonconformity to the manufacturer or its service and 4 also shall pay for, or to, the buyer the amount of any sales
5 repair facility shall constitute return of the goods for 5 or use tax, license fees, registration fees, and other official
6 purposes of this section. Upon receipt of such notice of 6 fees which the buyer is obligated to pay in connection
7 nonconformity the manufacturer shall, at its option, .) ( . 7 with the replacment, plus any incidental damages to
8 service or repair the goods at the buyer’s residence, or ) \ 8 which the buyer is entitled under Section 1794, including,
9 pick up the goods for service and repair, or arrange for 9 but not limited to, reasonable repair, towing, and rental

10 transporting the goods to its service and repair facility. 10 car costs actually incurred by the buyer.

11 All reasonable costs of transporting the goods when a : 11 (B) In the case of restitution, the manufacturer shall

12 buyer cannot return them for any of the above reasons 12 make restitution in an amount equal to the actual price

13 shall be at the manufacturer’s expense. The reasonable 13 paid or payable by the buyer, including any charges for

14 costs of transporting nonconforming goods after delivery 14 transportation and manufacturer-installed options, but

15 to the service and repair facility until return of the goods 15 excluding nonmanufacturer items installed by a dealer or

16 to the buyer shall be at the manufacturer’s expense. 16 the buyer, and including any collateral charges such as

17 (d) (1) Except as provided in paragraph (2), if the - 17 sales tax, license fees, registration fees, and other official

18 manufacturer or its representative in this state does not 18 fees, plus any incidental damages to which the buyer is

19 service or repair the goods to conform to the applicable 19 -entitled under Section 1794, including, but not limited to,

20 express warranties after a reasonable number of ‘ 20 reasonable repair, towing, and rental car costs actually

21 attempts, the manufacturer shall either replace the goods . ’ 21 incurred by the buyer.

22 or reimburse the buyer in an amount equal to the 22  (C) When the manufacturer replaces the new motor

23  purchase price paid by the buyer, less that amount 23 vehicle pursuant to subparagraph (A), the buyer shall

24 directly altributable to use by the buyer prior to the 24 only be liable to pay the manufacturer an amount directly

25 discovery of the nonconformity. ._/\"‘ ’ 95 attributable to use by the buyer of the replaced vehicle

26 (2) If the manufacturer of its representative in this 96 prior to the time the buyer first delivered the vehicle to

27 state is unable to service or repair a new motor vehicle, 97 the manufacturer or distributor, or its authorized service

28 as that term is defined in subparagraph (B) of paragraph 98 and repair facility for correction of the problem that gave

29 (4) of subdivision (e), to conform to the applicable 99 rise to the nonconformity. When restitution is made

30 express warranties after a reasonable number of . 30 pursuant to subparagraph (B), the amount to be paid by

31 attempts, the manufacturer shall either promptly replace 31 the manufacturer to the buyer may be reduced by the

32 the new motor vehicle in accordance with subparagraph 32 manufacturer by that amount directly attributable to use

33 (A) or promptly make restitution to the buyer in . 33 by the buyer prior to the time the buyer first delivered

34 accordance with subparagraph (B). However, the buyer ’) (\(\«S’ 34 the vehicle to the manufacturer or distributor, or its

35 shall be free to elect restitution in lieu of replacement, ) 35 authorized service and repair facility for correction of the

36 and in no event shall the buyer be required by the 36 problem that gave rise to the nonconformity. The

37 manufacturer to accept a replacement vehicle. - 37 amount directly attributable to use by the buyer shall be

38  (A) Inthe case of replacement, the manufacturer shall ‘ 38 determined by multiplying the actual price of the new

39 replace the buyer’s vehicle with a new motor vehicle 39 motor vehicle paid or payable by the buyer, including

40 susbstantially identical to the vehicle replaced. The ') (\@ 40 any charges for transportation and
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manufactures -installed options, by a fraction having as its .}

denominator 120,000 and having as its.numerator. the
number of miles traveled by the new motor vehicle prior
to the time the buyer first delivered the vehicle to the
manufacturer or distributor, or its authorized service and
repair facility for correction of the problem that gave rise
to the nonconformity. Nothing in this paragraph shall in
any way limit the rights or remedies available to the
buyer under any other law.

(e) (1) Itshall be presumed thata reasonable number
of attempts have been made to conform a new motor
vehicle to the applicable express warranties if, within one
year from delivery to the buyer or 12,000 miles on the
odometer of the vehicle, whichever occurs first, either
(A) the same nonconformity has been subject to repair
four or more times by the manufacturer or its agents and
the buyer has at least once directly notified the
manufacturer of the need for the repair of the
nonconformity, or (B) the vehicle is out of service by
reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of .more than 30
calendar days since delivery of the vehicle to the buyer.
The 30-day limit shall be extended only if repairs cannot
be performed due to conditions beyond the control of the
manufacturer or its agents. The buyer shall be required
to directly notify the manufacturer pursuant to
subparagraph (A) only if the manufacturer has clearly
and conspicuously disclosed to the buyer, with the
warranty or the owner’s manual, the provisions of this
subdivision and that of subdivision (d), including the
requirement that the buyer must notify the
manufacturer directly pursuant to subparagraph (A).
This presumption shall be a rebuttable presumption
affecting the burden of proof, and it may be asserted by
the buyer in any civil action, including an action in small
claims court, or other formal or informal proceeding.

(2) If a qualified third party dispute resolution process
exists, and the buyer receives timely notification in
writing of the availability of a third party process with a
description of its operation and effect, the presumption
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in paragraph (1) may not be asserted by the buyer until
after the buyer has initially resorted to the third party
process as required in paragraph (3). Notification of the
availability of the third party process is not timely if the
bp)fer suffers any prejudice resulting from any delay in
giving .the notification. If a qualified third party dispute
rc?solutlon process does not exist, or if he buyer is
dissatisfied with the third party decision, or if the
manufacturer or its agent neglects to promptly fulfill the
terms of such third party decision after the decision is
accepted by the buyer, the buyer may assert the
presumption provided in paragraph (1) in an action to
epfqrce the buyer’s rights under subdivision. (d). The
flndlpgs and decision of the third party shall be
admissible in evidence in the action without further
foundation. Any period of limitation of actions under any
federal or California laws with respect to any person shall
be extended for a period equal to the number of days
bfatween the date a complaint is filed with a third party
dispute resolution process and the date of its decision or
the Qate before which the manufacturer or its agent is
.requ1red by the decision to fulfill its terms if the decision
is a(lg;:egted li); tl(lle }l:u;éer, whichever occurs later.
qualified third party disput i
shall do all of the followliang:y pute resolution process
(A) Comply with the minimum requirements of the
Federal Trade Commission for informal dispute
settlement procedures as set forth in Part 703 of Title 16
of the Code of Federal Regulations, as those regulations
read on January 1, 1987.
(B) Render decisions which are binding on the
manufacturer if the buyer elects to accept the decision.
(C) Prescribe a reasonable time, not to exceed 30 days
after the decision is accepted by the buyer, within which
the manufacturer or its agent must fulfill the terms of its
decisions.

(D) Provide arbitrators who are assigned to decide
disputes with copies of, and instruction in, the provisions
of the Federal Trade Commission’s regulations in Part
703 of Title 16 of the Code of Federal Regulations as those
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regulations read on January 1, 1987, Division 2
(commencing with Section 2101) of the Commercial
Code, and this chapter.
~ (E) Require the manufacturer, when the process
orders either that the nonconforming motor vehicle be
replaced if the buyer consents to this remedy or that
restitution be made to the buyer, to replace the motor
vehicle or imake restitution in accordance with paragraph
(2) of subdivision (d).

(F) Provide, at the request of the arbitrator or a

- majority of the arbitration panel, for an inspection and

written report on the condition of a nonconforming
motor vehicle, at no cost to the buyer, by an automobile
expert who is independent of the manufacturer.

(G) Render decisions which consider and provide the
rights and remedies conferred in regulations of the
Federal Tiude Commission contained in Part 703 of Title
16 of the Code of Federal Regulations as those regulations
read on January 1, 1987, Division 2 (commencing with
Section 2101) of the Commercial Code, and this chapter.
Nothing in this chapter requires that, to be certified as a
qualified third party dispute resolution process pursuant
to this section, decisions of the process must consider or
provide remedies in the form of awards of punitive
damages or multiple damages, under subdivision (c) of
Section 1794, or of attorney’s fees under subdivision (d)
of Section 1794, or of consequential damages other than
as provided in subdivisions (a) and (b) of Section 1794,
including, but not limited to, reasonable repair, towing
and rental car costs actually incurred by the buyer.

(H) Obtain and maintain certification by the Bureau
of Automolive Repair pursuant to Chapter 20.5
(commencing with Section 9889.70) of Division 3 of the
Business and Professions Code.

(4) For the purposes of subdivision (d) and this
subdivision the following terms have the following
meanings:

(A) “Nouconformity” means a nonconformity which
substantially impairs the use, value, or safety of the new
motor vehicle to the buyer or lessee.
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- (B) “New motor vehicle” means a new motor vehicle
which is used or bought for use primarily for personal,
family, or household purposes. “New motor vehicle”
includes a dealer-owned vehicle and a “demonstrator” or
other motor vehicle sold with a manufacturer’s new car
warranty but does not include a motorcycle, a
motorhome, or a motor vehicle which is not registered
under the Vehicle Code because it is to be operated or
used exclusively off the highways. A “demonstrator” is a
vehicle assigned by a dealer for the purpose of
demonstrating qualities and characteristics common to
vehicles of the same or similar model and type.

(5) No person shall sell or lease a motor vehicle
transferred by a buyer or lessee to a manufacturer as the
result of a nonconformity unless the nature of the
nonconformity experienced by the original buyer or
lessee is clearly and conspicuously disclosed, the
nonconformity is corrected, and the manufacturer
warrants to the new buyer or lessee in writing for a
period of one year that the motor vehicle is free of that

nonconformity.

SEC. 3. Section 1793.25 is added to the Civil Code, to
read:

1793.25. (a) Notwithstanding Part 1 (commencing

with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall

-reimburse the manufacturer of a new motor vehicle for

an amount equal to the sales tax which the manufacturer
includes in making restitution to the buyer pursuant to
subparagraph (B) er of paragraph (2) of subdivision (d)
of Section 1793.2, when satisfactory proof is provided that
the retailer of the motor vehicle for which the
manufacturer is making restitution has reported and paid
the sales tax on the gross receipts from the sale of that
motor vehicle. The State Board of Equalization may
adopt rules and regulations to carry out, facilitate
compliance with, or prevent circumvention or evasion of,
this section.

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
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and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(¢) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections 6902.1, 6903, 6907,
and 6908 thereof, insofar as those provisions are not
inconsistent with this section.

S(];]C. 4. Section 1794 of the Civil Code is amended to
read: ' '

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express
warranty or service contract may bring an action for the
recovery of damages and other legal and equitable relief.

(b) The measure of the buyer’s damages in an action
under this section shall be as follows:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712,
and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods, Sections

2714 and 2715 of the Commercial Code shall apply, and
the measurc of damages shall include the cost of repairs
necessary to make the goods conform.

(c) If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based
solely on a Lreach of an implied warranty.

(d) ‘If the buyer prevails in an action under this
section, the buyer shall be allowed by the court to recover
as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney’s fees
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based on actual time expended, determined by the court
to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of
such action.

(e) In addition to the recovery of actual damages, the
buyer shall recover a civil penalty of two times the
amount of actual damages and reasonable attorney’s fees
and costs if the manufacturer fails to rebut the
presumption established in paragraph (1) of subdivision
(e) of Section 1793.2 and either (1) the manufacturer
does not maintain a qualified third party dispute
resolution process which complies with subdivision (e) of
Section 1793.2, or (2) the manufacturer’s qualified third
party dispute resolution process willfully fails to comply
with subdivision (e) of Section 1793.2 in the buyer’s case.
- SEC. 5. Section 7102 of the Revenue and Taxation
Code is amended to read:

7102. The money in the fund shall, upon order of the
Controller, be drawn therefrom for refunds under this
part, and pursuant to Section 1793.25 of the Civil Code, or
be transferred in the following manner:

(a) (1) All revenues, less refunds, derived under this
part at the 4% percent rate, including the imposition of
sales and use taxes with respect to the sale, storage, use,
or other consumption of motor vehicle fuel which would
not have been received if the sales and use tax rate had
been 5 percent and if motor vehicle fuel, as defined for
purposes of the Motor Vehicle Fuel License Tax Law
(Part 2 (commencing with Section 7301)), had been
exempt from sales and use taxes, shall be estimated by the
State Board of Equalization, with the concurrence of the
Department of Finance shall be transferred during each
fiscal year to the Transportation Planning and
Development Account in the State Transportation Fund
for appropriation pursuant to Section 99312 of the Public
Utilities Code.

(2) If the amount transferred pursuant to paragraph
(1) is less than one hundred ten million dollars
($110,000,000) in any fiscal year, an additional amount
equal to the difference between one hundred ten million
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dollars ($110,000,000) and the amount so transferred shall '\ “.
be transferred, to the extent funds are available, as ®
follows: ‘

(A) For the 1986-87 fiscal year, from the General
Fund. _

(B) For the 1987-88 and each subsequent fiscal year,
from the state revenues due to the imposition of sales and ‘))\ ( .
use taxes on fuel, as defined for purposes of the Use Fuel
Tax Law (Part 3 (commencing with Section 8601)).

(b) The balance shall be transferred to the General
Fund. -

(c) The estimate required by subdivision (a) shall be
based on taxable transactions occurring during a calendar
year, and the transfers required by subdivision (a) shall
be made Auring the fiscal year that commences during
that same calendar year. Transfers required by
paragraphs (1) and (2) of subdivision (a) shall be made
quarterly.

- SEC. 6. Section 3050 of the Vehicle Code is amended

to read: ,
3050. The board shall do all of the following: - ' @ .
(a) Adopt rules and regulations in accordance with
Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code
governing such matters as are specifically committed to 0 .
its jurisdiction. ‘
(b) Hear and consider, within the limitations and in
accordance with the procedure provided, an appeal
presented by an applicant for, or holder of, a license as a
new motor vehicle dealer, manufacturer, manufacturer
branch, distributor, distributor branch, or representative
when the applicant or licensee submits an appeal
provided for in this chapter from a decision arising out of
the department. ‘,‘ @
(c) Consider any matter concerning the activities or
practices of any person applying for or holding a license
as a new motor vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch, or
represeniative pursuant to Chapter 4 (commencing with
Section 11700) of Division 5 submitted by any person. A ‘ &.

P/ 97 350 .
..:.:_-o::’ LEGISLATIVE INTENT SERVIEE

DO Pt ot ot ot ot ot ot ot ot ot
SCSLOX~LO U R WN=OWWM=1 U ik GO

WOLNNDNNDNDNDND NN
QW10 Ul B -

32

— 19— AB 2057

member of the board who is a new motor vehicle dealer
may not participate in, hear, comment, advise other
members upon, or decide any matter considered by the
board pursuant to this subdivision that involves a dispute
between a franchisee and franchisor. After such
consideration, the board may do any one or any
combination of the following:

(1) Direct the department to conduct investigation of
matters that the board deems reasonable, and make a
written report on the results of the investigation to the
board within the time specified by the board.

(2) Undertake to mediate, arbitrate, or otherwise
resolve any honest difference of opinion or viewpoint
existing between any member of the public and any new
motor vehicle dealer, manufacturer, manufacturer
branch, distributor branch, or representative.

(3) Order the department to exercise any and all

“authority or power that the department may have with

respect to the issuance, renewal, refusal to renew,
suspension, or revocation of the license of any new motor
vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative as such
license is required under Chapter 4 (commencing with
Section 11700) of Division 5.

(d) Hear and consider, within the limitations and in
accordance with the procedure provided, a protest
presented by a franchisee pursuant to Section 3060, 3062,
3064, or 3065. A member of the board who is a new motor
vehicle dealer may not participate in, hear, comment,
advise other members upon, or decide, any matter
involving a protest filed pursuant to Article 4
(commencing with Section 3060).

97 370
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AMENDED. IN ASSEMBLY JUNE 11, 1987
AMENDED IN ASSEMBLY MAY 13, 1987
" AMENDED IN ASSEMBLY APRIL 28, 1987

CALIFORNIA LEGISLATURE—1987-88 REGULAR SESSION

ASSEMBLY BILL No. 2057

Introduced by Assembly Member Tanner

PT-SI'T

March 6, 1987

An act to add Chapter 20.5 (commencing with Section
9889.70) to Division 3 of the Business and Professions Code, to
amend Sections 1793.2 and 1794 of, and to add Section 1793.25
to, the Civil Code, to amend Section 7102 of the Revenue and
Taxation Code, and to amend Section 3050 of the Vehicle
" Code, relating to warranties, and makmg an appropriation

therefor.

: ' LEGISLATIVE COUNSEL'S DIGEST

M AB 2057, as amended, Tanner. Warranties: new motor
vehicles.

(1) Existing law imposes various duties upon
manufacturers making express warranties with respect to
consumer goods, including the duty to replace the goods or
reimburse the buyer, as specified, if the goods are not
repaired to conform to those warranties after a reasonable
number of attempts. Existing law also prohibits a buyer of
~ such goods from asserting a presumption that a reasonable
- N+ number of attempts have been made to conform a new motor
vehicle, as specified, unless the buyer first resorts to a third
party dispute resolution process, as defined, following notice
that such a process is available.

This bill would revise the provisions relating to warranties
on new motor vehicles to requlre the manufacturer or its

& oLy -’ " LEGISLATIVE INTENT SERVICE (800) 666-1917
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representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the applicable
express warranties after a reasonable number of attempts.
The bill would, on July 1, 1988, revise the definitions of
“motor vehicle,” “new motor vehicle,” and “qualified third
party dispute resolution process” and define the term
“demonstrator” for these purposes, and require the Bureau of
Automotive Repair to establish a program for the certification ‘
-of third parly dispute resolution processes pursuant to
regulations adopted by the New Motor Vehicle Board, as -
specified. The bill would prohibit the sale or lease of a motor
vehicle transferred by a buyer or a lesser to a manufacturer -
for a nonconformity, as defined, except as specified. The bill
would also make related changes. , :

The bill would, on July 1, 1988, create the Certification
Account within the Automotive Repair Fund, to be funded by
fees imposed on manufacturers and distributors pursuant to
the bill and collected by the New Motor Vehicle Board, as
‘specified, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

(2) Existing law authorizes the award of court costs and :
attorney’s fees to a consumer who prevails in a warranty
‘action. ‘ . : , .

This bill would require the award of court costs and
attorney’s fees to consumers who prevail in such actions, and
would also require the award of civil penalties, as specified,
~ against certain manufacturers. Existing law provides for the
disposition of moneys in the Retail Sales Tax Fund. -

This bill would provide for reimbursement from the Retail -
Sales Tax Fund to a manufacturer of a new motor vehicle for
an amount equal to the sales tax involved when the
manufacturer makes restitution to a buyer under the bill,
thereby making an appropriation. =~ - :

Vote: %. ‘Appropriation: yes. Fiscal committee: yes. '
State-mandated local program: no. L
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- The people of the State of California do enact as follows;

= SECTION1. Chapter 20.5 (commencing with Section
9889.70) is added to Division 3 of the Business and
Professions Code, to read:

- CHAPTER 20.5. CERTIFICATION OF THIRD PARTY
P DisPUTE RESOLUTION PROCESSES

9889.70. Unless the context requires otherwise, the
following definitions govern the construction of this
chapter:

- (a) “Bureau”
Repair.
- (b) “New motor vehicle” means a new motor vehicle
as - defined in subparagraph (B) of paragraph (4) of
~-subdivision (e) of Section 1793.2 of the Civil Code.

(c) “Manufacturer” means a new motor vehicle
manufacturer, manufacturer branch, distributor, or
distributor branch required to be licensed pursuant to
~ Article 1 (commencing with Section 11700) of Chapter 4
of Division 5 of the Vehicle Code.

(d) *“Qualified third party dispute resolution process”
means a third party dispute resolution process which
operates in compliance with paragraph (3) of subdivision
(e) of Section 1793.2 of the Civil Code and this chapter
and which has been certified by the bureau pursuant to
this chapter.

- 9889.71. The bureau shall establish a program for
‘certifying each third party dispute resolution process
used for the arbitration of disputes pursuant to paragraph
(2) of subdivision (e) of Section 1793.2 of the Civil Code.
In establishing the program, the bureau shall do all of the
. following: ‘

*(a) Prescribe and provide forms to be used to apply for

certification under this chapter.

(b) Establish a set of minimum standards which shall

be used to determine whether a third party dispute
- resolution process is in compliance with paragraph (3) of
subdivision (e) of Section 1793.2 of the Civil Code and

© 001D U CODO =
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this chapter. o . -

(c) Prescribe the information - which
manufacturer, or other entity, that uses a third party
dispute resolution process, and that applies to have that

each ‘ 1

process certified by the bureau, shall provide the bureau -

in the application for certification. In prescribing the
information to .accompany the application for
certification, the bureau shall require the manufacturer,
or other entity, to provide only that information which
the bureau finds is reasonably necessary to enable the

bureau to determine whether the third party dispute

resolution process is in compliance with paragraph (3) of
subdivision (e) of Section 1793.2 of the Civil Code and
this chapter. _ C

(d) Prescribe the information that each qualified third
party dispute resolution process shall provide the bureau,
and the time intervals at which the information shall be
required, to enable the bureau to determine whether the
qualified third party dispute resolution process continues
to operate in compliance with paragraph (3) of
subdivision (e)
this chapter. - _

0889.72. (a) Each manufacturer may establish, or
otherwise make available to buyers or lessees of new
motor vehicles, a qualified third party dispute resolution
process for the resolution of disputes pursuant to
paragraph (2) of subdivision (e) of Section 1793.2 of the
Civil Code. The manufacturer, or other entity, which .
operates the third party dispute resolution process shall
apply to the bureau for certification of that process. The
application for certification shall be accompanied by the
information prescribed by the bureau.

(b) The bureau shall review the application and

"accompanying information and, after conducting an

onsite inspection, shall determine whether the third
party dispute resolution process is in compliance with
paragraph (3) of subdivision (e) of Section 1793.2 of the
Civil Code and this chapter. If the bureau determines
that the process is in compliance, the bureau shall certify
the process. If the bureau determines that the process is

96 100
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not in compliance, the bureau shall deny certification and
shall state, in writing, the reasons for denial and the

:modifications in the operation of the process that are
' required in order for the process to be certified.

i (c) The. bureau ‘shall make a final determination
whether to certify a third party dispute resolution process
or to deny certification not later than 90 calendar days

‘following the date the bureau accepts the application for

certification as complete.

9889.73. (a) The bureau, in accordance with the time
intervals prescribed pursuant to subdivision (d) of
Section 9889.71, but at least once annually, shall review
the operation and performance of each qualified third
party dispute resolution process and determine, using the

“information provided the bureau as prescribed pursuant

to subdivision (d) of Section 9889.71 and the monitoring
and inspection information described in subdivision (c)
of Section 9889.74, whether the process is operating in
compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code and this chapter. If the

- bureau determines that the process is in compliance, the

certification shall remain in effect.

~ (b) If the bureau determines that the process is not in
compliance with paragraph (3) of subdivision (e) of
Section: 1793.2 of the Civil Code or this chapter, the
bureau shall issue a notice of decertification to the
manufacturer, or other entity, which uses that process.
The notice of decertification shall state the reasons for the
issuance of the notice and prescribe the modifications in

' the operation of the process that are required in order for

the process to retain its certification.

(c) A notice of decertification shall take effect 180
calendar days following the date the notice is served on
the manufacturer, or other entity, which uses the process
that the bureau has determined is not in compliance with
paragraph (3) of subdivision (e) of Section 1793.2 of the
Civil Code or this chapter. The bureau shall withdraw the
notice of decertification prior to its effective date if the
bureau determines, after a public hearing, that the
manufacturer, or other entity, which uses the process has

96 120
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made the modifications in the operation of the process

‘required in the notice of decertification and is in

compliance with paragraph (3) of subdivision (e) -of
Section 1793.2 of the Civil Code and this chapter.

9889.74. In addition to any other requirements of this
chapter, the bureau shall do all of the following:

(a) Establish procedures to assist owners or lessees of
new motor vehicles who have complaints regarding the
operation of a qualified third party dispute resolutlon
process.

(b) Establish methods for measuring customer
satisfaction and to identify violations of this chapter,
which shall include an annual random postcard or
telephone survey of the customers of each qualified third
party dispute resolution process.

(c) Monitor and inspect, on a regular basis, qualified
third party dispute resolution processes to determine

~whether they continue to meet the standards for

certificatiou. Monitoring and inspection shall 1nclude but
not be limited to, all of the following:

(1) Onsite inspections of each certified process not less
frequently than twice annually.

(2) Investigation of complaints from consumers
regarding the operation of qualified third party dispute
resolution processes and analyses of representative
samples of complaints against each process.

(3) Analyses of the annual surveys required by
subdivision (b). '

(d) Notify the Department of Motor Vehicles of the
failure of a inanufacturer to honor a decision of a qualified
third party dispute resolution process to enable the
department to take appropriate enforcement action

against the manufacturer pursuant to Sectlon 11705 4 of -

the Vehicle Code.
(e) Submit a biennial report to the Legislature
evaluating lhe effectiveness of this chapter, make

available to the public summaries of the statistics and

other information supplied by each qualified third party
resolution process, and publish educational materlals
regarding the purposes of this chapter

96 140
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' (f) Adopt regulatlons as necessary and appropriate to
mplement the provisions of this chapter.

9889.75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with
the procedures prescribed in this section, administer the
collection of fees for the purposes of fully funding the

- administration of this chapter.

(a) There is hereby created in the Automotive Repair
Fund a Certification Account. Fees collected pursuant to
this section shall be deposited in the Certification

-Account and shall be available, upon appropriation by the

Legislature, excluswely to pay the expenses incurred by
the bureau in administering this chapter. If at the
conclusion of any fiscal year the amount of fees collected
exceeds the amount of expendltures for that purpose

"during that fiscal year, the surplus in the Certification

(800) 666-1917

'llcense as
~ distributor, or distributor branch, and every applicant for

~branch, distributor,
. accompany the application with a statement of the

Account shall be carried over into the succeeding fiscal
year.

“(b) -Beginning July 1, 1988, every applicant for a
a manufacturer, manufacturer branch,

the renewal of a license as a manufacturer, manufacturer
or distributor branch shall

number of motor vehicles sold, leased, or otherwise
distributed by or for the apphcant in this state during the

- preceding calendar year, together with a breakdown by

make, model, and model year and any other information
that the New Motor Vehicle Board may require, and shall
pay to the Department of Motor Vehicles, for each

" issuance or renewal of the license, an amount prescribed

by the New Motor Vehicle Board, but not to exceed one
dollar ($1) for each motor vehicle sold, leased, or
distributed by or for the applicant in this state during the

- preceding calendar year. The total fee paid by each

licensee shall be rounded to the nearest dollar in the
manner described in Section 9559 of the Vehicle Code.
No more than one dollar ($1) shall be charged, collected,
or received from any one or more licensees pursuant to
this subdivision with respect to the same motor vehicle.

9 150
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“(c) On or before January 1 of each calendar year, the
bureau shall determine the dollar amount, not to exceed
one dollar ($1) per motor vehicle;, which shall be
collected and received by the Department of Motor
Vehicles beginning July. 1 of that year, based upon an
estimate of the number of sales, leases, and other
dispositions of motor vehicles in this state during the
preceding calendar year, in order to fully fund the
program established by this chapter during the following
fiscal year. The bureau shall notify the New Motor
Vehicle Board of the dollar amount per motor vehicle
that the New Motor Vehicle Board shall use in calculating

the amounts of the fees to be collected from applicants -

pursuant to this subdivision.

(d) For the purposes of this sectlon ‘motor vehicle”
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. schedule of rates to be charged for warranty service or

warranty repair work, however, the rates fixed by such

contracts shall be in conformity with the requirements of
subdivision (c) of Section 1793.3. The rates established
. pursuant to subdivision (c) of Section 1793.3, between the
~manufacturer and the independent service and repair

facility, shall not preclude a good faith discount which is
reasohably related to reduced credit and general
overhead cost factors arising from the manufacturer’s

. payment of warranty charges direct to the independent
service and repair facility. The warranty service contracts
authorized by this paragraph shall not be executed to
cover a period of time in excess of one year, and may be

renewed only by a separate, new contract or letter of

agreement between the manufacturer and the
means a new passenger or commercial motor vehicle of 16 independent service and repair facility.
a kind that is required to be registered under the Vehlcle 17 (2) In the event of a failure to comply with paragraph

Code, but the term does not include a motorcycle, a
motor home, or any vehicle whose gross weight exceeds
10,000 pouvlds ;

(e) The New Motor Vehicle Board may adopt
regulations to implement this section.

9889.76. This cbapter shall become operahve on ]uIy :

®
SFE

(1) of this subdivision, be subject to Section 1793.5.

(3) Make available to authorized service and repair
facilities sufficient service literature and replacement
parts to effect repairs during the express warranty
period.

1988, R 23 (b) Where' such service and repair facilities are
1, SEC. 9. Section 1793.2 of th Civil Code is amen ded ' 24 maintained in this state and service or repair of the goods
ection of the Civil Code i ' ‘ 25 is necessary because they do not conform with the

to read: o 26 applicable express warranties, service and repair shall be
1793.2.  (a) Every manufacturer of consumer goods - 27 commenced within a reasonable time by the
sold in this state and for w}:ﬁh the manufacturer has : 28 manufacturer or its representative in this state. Unless
made an express warranty s ‘ 29 the buyer agrees in writing to the contrary, the goods
(1) Maintain in this state sufficient service and repalr 30 shall be serviced or repaired so as to conform to the
facilities reasonably close to all areas where its consumer 31 applicable warranties “Pithin 30 days. Delay caused by

goods are sold to carry out the terms of such warranties
or deSIgnale and authorize in this state as service and

repair facilities independent repair or service facilities

reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with this paragraph, a
manufacturer may enter into warranty service contracts
with independent service and repair facilities. The
warranty -ervice contracts may provide for a fixed

96 170
U

conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where delay arises, conforming goods shall
be tendered as soon as possible following termination of
the condition giving rise to the delay.

(c) The buyer shall deliver nonconformmg goods to
the manufacturer’s service and repair facility within this
state, unless, due to reasons of size and weight, or method
of attachment, or method of installation, or nature of the

.: 96 190
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nonconformity, delivery cannot reasonably be
accomplished. If the buyer cannot return the

‘nonconforming goods-for any of these reasons, he or she
.shall notify the manufacturer or its nearest service and

repair facility within the state. Written notice of
nonconforraity to the manufacturer or its service and
repair facility shall constitute return of the goods for
purposes of this section. Upon receipt of such notice of
nonconforinity the manufacturer shall, at its option,
service or repair the goods at the buyer’s residence, or
pick up the goods for service and repair, or arrange for
transporting the goods to its service and repair facility.

'All reasonable costs of transporting the goods when a

buyer cannot return them for any of the above reasons
shall be at the manufacturer’s expense. The reasonable -
costs of transporting nonconforming goods after delivery .
to the service and repair facility until return of the goods
to-the buyer shall be at the manufacturer’s expense. .

(d) (1) Except as provided in paragraph (2), if the
manufacturer or its representative in this state does not
service or repair the goods to conform to the applicable
express warranties after a reasonable number of
attempts, the manufacturer shall either replace the goods
or reimbwse the buyer in an amount equal to the
purchase price paid by the buyer, less that amount
directly a‘tributable to use by the buyer prior to the
discovery of the nonconformity. »

(2) If the manufacturer of its representative in this
state is un.ble to service or repair a new motor vehicle,
as that term is defined in subparagraph (B) of paragraph
(4) of subdivision (e), to conform to the applicable
express warranties after a ‘reasonable number of
attempts, the manufacturer shall either promptly replace
the new motor vehicle in accordance with subparagraph
(A) or promptly make restitution to the buyer in
accordance with subparagraph (B). However, the buyer

- shall be free to elect restitution in lieu of replacement,
‘and in no event shall the buyer be required by the

manufactuier to accept a replacement vehicle.
(A) Inthe case of replacement, the manufacturer shall

o
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replace the buyer’s vehicle with a new motor vehicle
* susbstantially identical to the vehicle replaced. The
replacement vehicle shall be accompanied by all express
and implied warranties that normally accompany new
motor vehicles of that specific kind. The manufacturer
- also shall pay for, or to, the buyer the amount of any sales
or use tax, license fees, registration fees, and other official
fees which the buyer is obligated to pay in connection
‘with the replacment, plus any incidental damages to
which the buyer is entitled under Section 1794, including,
but not limited to, reasonable repair, towing, and rental
“car costs actually incurred by the buyer.
" (B) In the case of restitution, the manufacturer shall
make restitution in an amount equal to the actual price
~.paid or payable by the buyer, including any charges for
transportation and manufacturer-installed options, but
.excluding nonmanufacturer items installed by a dealer or
the buyer, and including any collateral charges such as
sales tax, license fees, registration fees, and other official
fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to,
reasonable repair, towing, and rental car costs actually
incurred by the buyer. ‘
(C) When the manufacturer replaces the new motor
vehicle pursuant to 'subparagraph (A), the buyer shall
only be liable to pay the manufacturer an amount directly
attributable to use by the buyer of the replaced vehicle
prior to the time the buyer first delivered the vehicle to
the manufacturer or distributor, or its authorized service
and repair facility for correction of the problem that gave .
rise to the nonconformity. When restitution is made
pursuant to subparagraph (B), the amount to be paid by
the manufacturer to the buyer may be reduced by the
manufacturer by that amount directly attributable to use
by the buyer prior to the time the buyer first delivered
the vehicle to the manufacturer or distributor, or its
authorized service and repair facility for correction of the
.problem that gave rise to the nonconformity. The
‘amount directly attributable to use by the buyer shall be
determined by multiplying the actual price of the new
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motor vehicle paid or payable by the buyer, including

any charges for transportation and

- manufactiirer-installed options, by a fraction having as its

denominator 120,000 and having as its numerator the
number of miles traveled by the new motor vehicle prior
to the time the buyer first delivered the vehicle to the

 manufacturer or distributor, or its authorized service and

repair facility for correction of the problem that gave rise
to the nonconformity. Nothing in this paragraph shall in

any way limit the rights or remedles avallable to ther_

buyer under any other law.

(e) (1) Itshall be presumed that a reasonable number ‘

of attempts have been made to conform a new motor
vehicle to the applicable express warranties if, within one
year from delivery to the buyer or 12,000 miles on the
odometer of the vehicle, whichever occurs first, either
(A) the same nonconformity has been subject to repair

. four or more times by the manufacturer or its agents and

the buyer has at least once directly notified the
manufacturer of the need for the repair of the
nonconfornity, or (B) the vehicle is out of service by
reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of more than 30
calendar days since delivery of the vehicle to the buyer.

. The 30-day limit shall be extended only if repairs cannot

be performed due to conditions beyond the control of the
manufacturer or its agents. The buyer shall be required
to directly notify the manufacturer pursuant to
subparagraph (A) only if the manufacturer has clearly

-and conspicuously disclosed to the buyer, with the

warranty or the owner’s manual, the provisions of this
subdivision and that of subdivision (d), including the
requirement that the buyer must notify the
manufacturer directly pursuant to subparagraph (A).

" This presuinption shall be a rebuttable presumption

affecting the burden of proof, and it may be asserted by
the buyer in any civil action, including an action in small
claims court, or other formal or informal proceeding.
(2) If a qualified third party dispute resolution process
exists, and the buyer receives timely notification in

- "’ 96 - 240
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~writing of the availability of a third party process with a
- description of its operation and effect, the presumption

in paragraph (1) may not be asserted by the buyer until
aftet the buyer has initially resorted to the third party
process as required in paragraph {(3). Notification of the
availability of the third party process is not timely if the
buyer suffers any prejudice resulting from any delay in
giving the notification. If a qualified third party dispute

‘resolution process does not exist, or if the buyer is

dissatisfied with the third party decision, or if the

“manufacturer or its agent neglects to promptly fulfill the
terms of such third party decision after the decision is

accepted by the buyer, the buyer may assert the
presumption provided in paragraph (1) in an action to
enforce the buyer’s rights under subdivision (d). The
findings and decision of the third party shall be

admissible in evidence in the action without further

foundation. Any period of limitation of actions under any
federal or California laws with respect to any person shall
be extended for a period equal to the number of days
between the date a complaint is filed with a third party
dispute resolution process and the date of its decision or
the date before which the manufacturer or its agent is
requ1red by the decision to fulfill its terms if the decision
is accepted by the buyer, whichever occurs later.

(3) A qualified third party dispute resolution process
shall de be one that does all of the following:

(A) Gemply Complies with the minimum
requirements of the Federal Trade Commission for
informal dispute settlement procedures as set forth in
Part 703 of Title 16 of the Code of Federal Regulations,
as those regulations read on January 1, 1987.

(B) Render Renders decisions Wthh are binding on
the manufacturer if the buyer elects to accept the
decision.

(C) Preseribe Prescnbes a reasonable time, not to
exceed 30 days after the decision is accepted by the
buyer, within which the manufacturer or its agent must
fulfill the terms of its decisions.

(D) Previde Provides arbitrators who are assigned to

96 260

(800) 666-1917
865




AB 2057

DD bt ot ot o ot ot ot ot ot o ' :
COWD~TIODU R WN=OSW=-1O UL QDN

W G2 0o G2 G CI G G I GO CI DD DO DY RO DO B MO 1O B
SR RS B R AR SRR R R S B R X Sl

— 14—

decide disputes with copies of, and instruction in, the
provisions of the Federal Trade Commission’s regulatlons
in Part 703 of Title 16 of the Code of Federal Regulations
as those regulations read on January 1, 1987, Division 2
(commencing with Section 2101) of the Commermal
Code, and this chapter.

(E) Require Requires the manufacturer, when the
process orders either that the nonconforming motor
vehicle be replaced if the buyer consents to this remedy
or that restitution be made to the buyer, to replace the
motor vehicle or make restitution in accordance with
paragraph (2) of subdivision (d).

(F) * Previde Provides, at the request of the arbitrator
or a majority of the arbitration panel, for an inspection
and written report on the condition of a nonconforming

.motor vehicle, at no cost to the buyer, by an automobile

expert who is independent of the manufacturer.

(G) Render Renders decisions which consider and
provide the rights and remedies conferred in regulations
of the Federal Trade Commission contained in Part 703
of Title 16 of the Code of Federal Regulations as those
regulations read on January 1, 1987, Division 2
(commencing with Section 2101) of the Commercial
Code, and this chapter. Nothing in this chapter requires
that, to be certified as a qualified third party dispute
resolution process pursuant to this section, decisions of
the process must consider or provide remedies in the

form of awards of punitive damages or multiple damages, .
under subdivision (c) of Section 1794, or of attorney’s fees .

under subdivision (d) of Section 1794, or of consequential
damages other than as provided in subdivisions (a) and
(b) of Section 1794, including, but not limited to,
reasonable repair, towing and rental car costs actually
incurred by the buyer.

(H) Obtuin and meaintain Reqmres that no arbitrator
deciding a dispute may be a party to the dispute, or an
employee, ugent, or dealer for the manufacturer; and
that no other person, including an employee, agent, or
dealer for the manufacturer, may be allowed to
participate in formal or informal discussions W1th the
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arbitrator unless the buyer is allowed to participate
equally.

(I) Requires that in the case of an order for one further

. repair attempt, a hearing date shall be established no

later than 30 days after the repair attempt has been made,
to determine whether the manufacturer has corrected
the nonconformity. The buyer and the manufacturer
shall schedule an opportunity for the manufacturer to
effect the ordered repair no later than 30 days after the

" order for the repair is served on the manufacturer and

the buyer. If, at the hearing, it is determined that the -

manufacturer did not correct the nonconformity, the
manufacturer shall be ordered to either replace the

motor vehicle, if the buyer consents to this remedy, or to

make restitution.

(J) Obtains and maintains certification by the Bureau
of Automotive Repair pursuant to Chapter 20.5
(commencing with Section 9889.70) of Division 3 of the
Business and Professions Code.

(4) For the purposes of subdivision (d) and this
subdivision the following terms have the following
meanings:

(A) “Nonconformlty means a nonconformity which
substantially impairs the use, value, or safety of the new
motor vehicle to the buyer or lessee. .

(B) “New motor vehicle” means a new motor vehicle
which is used or bought for use primarily for personal,
family, or household purposes. “New motor vehicle”
includes a dealer-owned vehicle and a “demonstrator” or
other motor vehicle sold with a manufacturer’s new car
warranty but does not include a motorcycle, a
motorhome, or a motor vehicle which is not registered

‘under the Vehicle Code because it is to be operated or

used exclusively off the highways. A “demonstrator” is a
vehicle assigned by a dealer for the purpose of
demonstrating qualities and characteristics common to
vehicles of the same or similar model and type.

(5) No person shall sell or lease a motor vehicle
transferred by a buyer or lessee to a manufacturer as the
result of a nonconformity unless the nature of the

96 310
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nonconformity experienced by the original buyer or
lessee is clearly and conspicuously disclosed, ' the
and the manufacturer
warrants {o the new buyer or lessee in writing for a
period of une year that the motor vehicle is free of that
nonconformity.

ScElIC 3. Section 1793.25 i is added to the Civil Code, to
rea

1793.25. (a) Notwithstanding Part 1 (commencmg
with Section 6001) of Division 2 of the Revenue and

Taxation Code, the State Board of Equalization shall.

reimburse the manufacturer of a new motor vehicle for
an amouni equal to the sales tax which the manufacturer
includes in making restitution to the buyer pursuant to
subparagraph (B) of paragraph (2) of subdivision (d) of

Section 1793.2, when satisfactory proof is provided that

the retailer of the motor vehicle for which the
manufacturer is making restitution has reported and paid
the sales tax on the gross receipts from the sale of that
motor vehicle. The State Board of Equalization may
adopt rules and regulations to carry out, facilitate
compliance with, or prevent 01rcumvent10n or evasion of,
this section.

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or

property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(¢) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject

‘to the provisions of Article 1 (commencing with Section

6901) of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections 6902.1, 6903, 6907,
and 6908 thereof, insofar as those provisions are not
inconsistent with this section.

SEC. 4. Section 1794 of the Civil Code is amended to
read:

1794. " (4) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation

.--’

- other consumption, in this state or tangible personal :

wx 94/ LEcisLaTivE INTERP sER

9

] W Lo V%] DO DO DO DO DO bt ot ek ot o ot et ot o ot
ggggggc»oxgggggg<:§§§Egoamu>oa§Egc;mcn~lmcnm-wnoh-o<oa:<c»onhoam»—

— 17— AB 2057
under this chapter or under an implied or express
warranty or service contract may, bring an action for the
recovery of damages and other legal and equitable relief.

(b) The measure of the buyer’s damages in an action

.under this section shall be as follows:

\/lcE (800) 666-1917

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has

“exercised any right to cancel the sale, Sections 2711, 2712,

and 2713 of the Commercial Code shall apply.
(2) Where the buyer has accepted the goods, Sections

‘2714 and 2715 of the Commercial Code shall apply, and

the measure of damages shall include the cost of repairs
necessary to make the goods conform.

(c) If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based
solely on a breach of an 1mp11ed warranty.

(d) If the buyer prevails in an action under th1s
section, the buyer shall be allowed by the court to recover
as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney’s fees
based on actual time expended, determined by the court

to have been reasonably incurred by the buyer in

connection with the commencement and prosecution of
such action.

(e) In addition to the recovery of actual damages, the
buyer shall recover a civil penalty of two times the
amount of actual damages and reasonable attorney’s fees
and costs if the manufacturer fails to rebut the
presumption established in paragraph (1) of subdivision
(e) of Section 1793.2 and either (1) the manufacturer

- does not maintain a qualified third party dispute

resolution process which complies with subdivision (e) of
Section 1793.2, or (2) the manufacturer’s qualified third
party dispute resolution process willfully fails to comply
with subdivision (e) of Section 1793.2 in the buyer’s case.

96 340
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SEC. 5. Section 7102 of the Revenue and Taxétion _

Code is amended to read: =~ .-

7102. The money in the fund shall, upon order of the
Controller, be drawn therefrom for refunds under this
part, and pursuant to Section 1793.25 of the Civil Code, or
be transferred in the following manner: '

- (a) (1) All revenues, less refunds, derived under this
part at the 4% percent rate, including the imposition of
sales and use taxes with respect to the sale, storage, use,
or other consumption of motor vehicle fuel which would
not have been received if the sales and use tax rate had

-been 5 percent and if motor vehicle fuel, as defined for
purposes cf the Motor Vehicle Fuel License Tax Law
. (Part 2. (commencing with Section 7301)), had been
‘exempt from sales and use taxes, shall be estimated by the
" State Board of Equalization, with the concurrence of the
" Department of Finance shall be transferred during each

fiscal year to -the Transportation - Planning and
Development Account in the State Transportation Fund
for appropriation pursuant to Section 99312 of the Public

. Utilities Code. - :

(2) If the amount transferred pursuant to paragraph
(1) is less than one . hundred ten million - dollars
'($110,000,000) in any fiscal year;, an additional amount
equal to the difference between one hundred ten million

" dollars ($110,000,000) and the amount so transferred shall

be transferred, to the extent funds are available, as
follows: ‘ : .

- (A) For the 1986-87 fiscal year, from the General
Fund. - : ‘

(B) For the 1987-88 and each subsequent fiscal year,
from the state revenues due to the imposition of sales and
use taxes on fuel, as defined for purposes of the Use Fuel
Tax Law (Part 3 (commencing with Section 8601)). .

(b) The balance shall be transferred to the General

Fund. : "

- (c) The estimate required by subdivision (a) shall be
based on Lixable transactions occurring during a calendar
year, and the transfers required by subdivision (a) shall
be made during the fiscal year that commences during

96 360
A

[ ]
» ()
vanw?

LEGISLATIVE INTENT SERVIgE

e |

NN

31

© 00T ULk N DWW -TO U oD

—19— AB 2057
that same calendar year. Transfers required by
paragraphs (1) and (2) of subdivision (a) shall be made
quarterly.

SEC. 6. Section 3050 of the Vehicle Code is amended

-to read:

3050. The board shall do all of the following:
- - (a) Adopt rules and regulations in accordance with
Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code

- governing such matters as are specifically committed to
- its jurisdiction.

 (b) Hear and consider, within the limitations and in

‘accordance with the procedure provided, an appeal

presented by an applicant for, or holder of, a license as a
new motor vehicle dealer, manufacturer, manufacturer
branch, distributor, distributor branch, or representative

~when the applicant or licensee submits an appeal

provided for in this chapter from a decision arising out of
the department.

(c) Consider any matter concerning the activities or
practices of any person applying for or holding a license
as a new motor vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch, or
representative pursuant to Chapter 4 (commencing with
Section 11700) of Division 5 submitted by any person. A

" member of the board who is a new motor vehicle dealer

may not participate in, hear, comment, advise other
members upon, or decide any matter considered by the
board pursuant to this subdivision that involves a dispute
between a franchisee and franchisor. After such
consideration, the board may do any one or any
combination of the following:

(1) ‘Direct the department to conduct investigation of
matters that the board deems reasonable, and make a
written report on the results of the investigation to th
board within the time specified by the board. '

(2) Undertake to mediate, arbitrate, or otherwise
resolve any honest difference of opinion or viewpoint
existing between any member of the public and any new
motor vehicle dealer, manufacturer, manufacturer

.
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branch, distributor branch, or representatlve
(3) Ordel the department to exercise any and all

authority or power that the department may have with

respect to the issuance, renewal, refusal to renew,
suspension, or revocation of the license of any new motor

vehicle dealer, . manufacturer, manufacturer branch,

distributor, distributor branch, or representative as such
license is rcqurred under Chapter 4 (commencmg w1th
Section 11700) of Division 5.

(d) Hear and consider, within the limitations and in
accordance with the procedure provided, a protest
presented by a franchisee pursuant to Section 3060, 3062,
3064, or 3065. A member of the board who is a new motor
vehicle deuler may not participate -in, hear, comment,
advise other members upon, or decide, any matter

‘)

involving =« protest filed pursuant to Article 4

(commencing with Section 3060). -

N\
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AMENDED IN SENATE AUGUST 17, 1987

AMENDED IN ASSEMBLY JUNE 11, 1987
AMENDED IN ASSEMBLY MAY 13, 1987
AMENDED IN ASSEMBLY APRIL 28, 1987

) CALIFORNIA LEGISLATURE—1987-88 REGULAR SESSION

"} ASSEMBLY BILL No. 2057

. e

o"l LEGISLATIVE INTENT SERVICE

Introduced by Assembly Member Tanner

March 6, 1987

An act to add Chapter 20.5 (commencing with Section
9889.70) to Division 3 of the Business and Professions Code, to
amend Sections 1793.2 and 1794 of, and to add Section 1793.25
to, the Civil Code, to amend Section 7102 of the Revenue and
Taxation Code, and to amend Section 3050 of the Vehicle
Code, relating to warranties, and making an appropriation
therefor.

LEGISLATIVE COUNSEL'S DIGEST

AB 2057, as amended, Tanner. Warranties: new motor
vehicles.

(1) Existing law imposes various duties upon
manufacturers making express warranties with respect to
consumer goods, including the duty to replace the goods or
reimburse the buyer, as specified, if the goods are not
repaired to conform to those warranties after a reasonable
number of attempts. Existing law also prohibits a buyer of
such goods from asserting a presumption that a reasonable
number of attempts have been made to conform a new motor
vehicle, as specified, unless the buyer first resorts to a third
party dispute resolution process, as defined, following notice
that such a process is available.

This bill would revise the provisions relating to warranties

(800) 666-1917 % 370
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“on new motor vehicles to require the manufacturer or its
representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the applicable
express warranties after a reasonable number of attempts.
The bill would, on July 1, 1988, revise the definitions of “motor
vehicle,” “new motor vehicle,” and “qualified third party
dispute resolution process” and define the term
“demonstrator” for these purposes, and require the Bureau of
Automotive Repair to establish a program for the certification
of third party dispute resolution processes pursuant. to
regulations adopted by the New Motor Vehicle Board, as
-specified. The bill would prohibit the sale or lease of a motor
‘vehicle transferred by a buyer or a lesser lessee to a
manufacturer for a nonconformity, as defined, except as
specified. The bill would also make related changes.

The bill would, on July 1, 1988, create the Certification
Account within the Automotive Repair Fund, to be funded by
fees imposed on manufacturers and distributors pursuant to
the bill and collected by the New Motor Vehicle Board, as
specified, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

(2) Existing law authorizes the award of court costs and
attorney’s fees to a consumer who prevails in a warranty

" action.

This bill would require the award of court costs and
attorney’s fees to consumers who prevail in such actions, and
would also require the award of civil penalties, as specified,
against certain manufacturers. Existing law provides for the
disposition of moneys in the Retail Sales Tax Fund.

This bill would provide for reimbursement from the Retail
Sales Tax Fund to a manufacturer of a new motor vehicle for
an amount equal to the sales tax involved when the
manufacturer makes restitution to a buyer under the bill,
thereby making an appropriation.

Vote: %. Appropriation: yes. Fiscal committee: yes.
State-mandated local program: no. . »
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The people of the State of California do enact as follows:

SECTION 1. Chapter 20.5 (commencing with Section
9889.70) is added to Division 3 of the Business and
Professions Code, to read:

CHAPTER 20.5. CERTIFICATION OF THIRD PARTY
DisPUTE RESOLUTION PROCESSES

9889.70. Unless the context requires otherwise, the
following definitions govern the construction of this
chapter:

(a) “Bureau” means the Bureau of Automotive
Repair.

(b) “New motor vehicle” means a new motor vehicle
as defined in subparagraph (B) of paragraph (4) of
subdivision (e) of Section 1793.2 of the Civil Code.

(c) “Manufacturer” means a new motor vehicle
manufacturer, manufacturer branch, distributor, or
distributor branch required to be licensed pursuant to
Article 1 (commencing with Section 11700) of Chapter 4
of Division 5 of the Vehicle Code.

(d) “Qualified third party dispute resolution process”
means a third party dispute resolution process which
operates in compliance with paragraph (3) of subdivision
(e) of Section 1793.2 of the Civil Code and this chapter
and which has been certified by the bureau pursuant to
this chapter.

9889.71. The bureau shall establish a program for
certifying each third party dispute resolution process
used for the arbitration of disputes pursuant to paragraph
(2) of subdivision (e) of Section 1793.2 of the Civil Code.
In establishing the program, the bureau shall do all of the
following:

(a) Prescribe and provide forms to be used to apply for
certification under this chapter.

(b) Establish a set of minimum standards which shall
be used to determine whether a third party dispute
resolution process is in compliance with paragraph (3) of
subdivision (e) of Section 1793.2 of the Civil Code and

95 80
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this chapter. o : . :

(c) Prescribe the . information which each
manufacturer, or other entity, that uses a third party
dispute resolution process, and that applies to have that
process certified by the bureau, shall provide the bureau
in the application for certification. In prescribing the
information - to accompany the application for
certification, the bureau shall require the manufacturer,
or other entity, to provide only that information which
the bureau finds is reasonably necessary to enable the
bureau to determine whether the third party dispute
resolution process is in compliance with paragraph (3) of
subdivision (e) of Section 1793.2 of the Civil Code and
this chapter. ' .

(d) Prescribe the information that each qualified third
party dispute resolution process shall provide the bureau,
and the time intervals at which the information shall be
required, to enable the bureau to determine whether the
qualified third party dispute resolution process continues

.to operate in compliance with paragraph (3) of

subdivision (e) of Section 1793.2 of the Civil Code and
this chapter. N

9889.72. (a) Each manufacturer may establish, or
otherwise make available to buyers or lessees of new
motor vehicles, a qualified third party dispute resolution
process for the resolution of disputes pursuant to

paragraph (2) of subdivision (e) of Section 1793.2 of the

Civil Code. The manufacturer, or other entity, which
operates the third party dispute resolution process shall
apply to the bureau for certification of that process. The

application for certification shall be accompanied by the

information prescribed by the bureau.

(b) The bureau shall review the application and
accompanying information and, after conducting an
onsite inspection, shall determine whether the third
party dispute resolution process is in compliance with
paragraph (3) of subdivision (e) of Section 1793.2 of the
Civil Code and this chapter. If the bureau determines
that the process is in compliance, the bureau shall certify

the process. If the bureau determines that the process is
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not in compliance, the bureau shall deny certification and
shall state, in writing, the reasons for denial and the
modifications in the operation of the process that are
required in order for the process to be certified.

(c) The bureau shall make a final determination
whether to certify a third party dispute resolution process
or to deny certification not later than 90 calendar days
following the date the bureau accepts the application for
certification as complete.

9889.73. (a) The bureau, in accordance with the time
intervals prescribed pursuant to subdivision (d) of
Section 9889.71, but at least once annually, shall review
the operation and performance of each qualified third
party dispute resolution process and determine, using the
information provided the bureau as prescribed pursuant
to subdivision (d) of Section 9889.71 and the monitoring

“and inspection information described in subdivision (c)

of Section 9889.74, whether the process is operating in
compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code and this chapter. If the
bureau determines that the process is in compliance, the
certification shall remain in effect.

(b) If the bureau determines that the process is not in
compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code or this chapter, the
bureau shall issue a notice of decertification to the
manufacturer, or other entity, which uses that process.
The notice of decertification shall state the reasons for the
issuance of the notice and prescribe the modifications in
the operation of the process that are required in order for
the process to retain its certification.

(c) A notice of decertification shall take effect 180
calendar days following the date the notice is served on
the manufacturer, or other entity, which uses the process
that the bureau has determined is not in compliance with
paragraph (3) of subdivision (e) of Section 1793.2 of the
Civil Code or this chapter. The bureau shall withdraw the
notice of decertification prior to its effective date if the
bureau determines, after a public hearing, that the
manufacturer, or other entity, which uses the process has

95 120
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'made thie modifications in the operation of the process
required in the notice of decertification and is in
compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code and this chapter.

9889.74. In addition to any other requirements of this
chapter, the bureau shall do all of the following:

- (a) Establish procedures to assist owners or lessees of
new motor vehicles who have complaints regarding the
operation of a qualified third party dispute resolution
process. :

(b) Establish methods for measuring customer
satisfaction and to identify violations of this chapter,
which shall include an annual random postcard or
telephone survey of the customers of each qualified third
party dispute resolution process. '

(c) Monitor and inspect, on a regular basis, qualified

third party dispute resolution processes to determine

whether they continue to meet the standards for
certification. Monitoring and inspection shall include, but
not be limited to, all of the following:

(1) Onsite inspections of each certified process not less
frequently than twice annually. '

(2) Investigation of complaints from consumers
regarding the operation of qualified third party dispute

resolution processes and analyses of representative -

samples of complaints against each process.
(3) Analyses of -the annual surveys required by

~ subdivision (b).

(d) Notify the Department of Motor Vehicles of the
failure of a manufacturer to honor a decision of a qualified
third party dispute resolution process to enable the
department to take appropriate enforcement action
against the manufacturer pursuant to Section 11705.4 of
the Vehicle Code. - ‘

(e) Submit a biennial report to the Legislature
evaluating the effectiveness of this chapter, make
available to the public summaries of the statistics and
other information supplied by each qualified third party
resolution process, and publish educational materials
regarding the purposes of this chapter.
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(F) Adopt regulations as necessary and appropriate to
implement the provisions of this chapter.

9889.75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with
the procedures prescribed in this section, administer the
collection of fees for the purposes of fully funding the
administration of this chapter. '

‘(a) There is hereby created in the Automotive Repair
Fund a Certification Account. Fees collected pursuant to
this section shall be deposited in the Certification
Account and shall be available, upon appropriation by the
Legislature, exclusively to pay the expenses incurred by
the bureau in administering this chapter. If at the
conclusion of any fiscal year the amount of fees collected
exceeds the amount of expenditures for that purpose
during that fiscal year, the surplus in the Certification
Account shall be carried over into the succeeding fiscal
year.

(b) Beginning July 1, 1988, every applicant for a
license as a manufacturer, manufacturer branch,
distributor, or distributor branch, and every applicant for
the renewal of a license as a manufacturer, manufacturer
branch, distributor, or distributor branch, shall
accompany the application with a statement of the
number of motor vehicles sold, leased, or otherwise
distributed by or for the applicant in this state during the

_preceding calendar year, together with a breakdown by

make, model, and model year and any other information
that the New Motor Vehicle Board may require, and shall
pay to the Department of Motor Vehicles, for each
issuance or renewal of the license, an amount prescribed
by the New Motor Vehicle Board, but not to exceed one
dollar ($1) for each motor vehicle sold, leased, or
distributed by or for the applicant in this state during the
preceding calendar year. The total fee paid by each
licensee shall be rounded to the nearest dollar in the
manner described in Section 9559 of the Vehicle Code.
No more than one dollar ($1) shall be charged, collected,
or received from any one or more licensees pursuant to
this subdivision with respect to the same motor vehicle.

95 150
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(c) On or before January 1 of each calendar year, the
bureau shall determine the dollar amount, not to exceed

one dollar ($1) per motor vehicle, Wthh shall be

collected and received by the Department of Motor
Vehicles beginning July 1 of that year, based upon an
estimate of the number of sales, leases, and other
dispositions of motor vehicles in this state during the
preceding calendar year, in order to fully fund the
program established by this chapter during the following
fiscal year. The bureau shall notify the New Motor
Vehicle Board of the dollar amount per motor vehicle
that the New Motor Vehicle Board shall use in calculating
the amounts of the fees to be collected from applicants
pursuant to this subdivision.

(d) For the purposes of this section, “motor vehicle”
means a new passenger or commercial motor vehicle of
a kind that is required to be registered under the Vehicle
Code, but the term does not include a motorcycle, a
motor home, or any vehicle whose gross weight exceeds
10,000 pounds

‘() The New Motor Vehicle Board may adopt
regulations to implement this section.

9889.76. . This chapter shall become operative on July
1, 1988.

SEC. 2. Section 1793.2 of the Civil Code is amended
to read:

1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall:

(1) Maintain in this state sufficient service and repa1r
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties

or desxgnate and authorize in this state as service and -

repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with this paragraph, a
manufacturer may enter into warranty service contracts
with independent service and repair facilities. The
warranty service contracts may provide for a fixed
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schedule of rates to be charged for warranty service or
warranty repair work, however, the rates fixed by such
contracts shall be in conformity with the requirements of
subdivision (¢) of Section 1793.3. The rates established
pursuant to subdivision (c) of Section 1793.3, between the

- manufacturer and the independent service and repair
facility, shall not preclude a good faith discount which is

reasonably related to reduced credit and general
overhead cost factors arising from the manufacturer’s
payment of warranty charges direct to the independent
service and repair facility. The warranty service contracts
authorized by this paragraph shall not be executed to
cover a period of time in excess of one year, and may be
renewed only by a separate, new contract or letter of
agreement between the manufacturer and the
independent service and repair facility.

. " (2) In the event of a failuré to comply with paragraph

(1) of this subdivision, be subject to Section 1793.5.

(8) Make available to authorized service and repair
facilities sufficient service literature and replacement

.parts to effect repairs during the express warranty

period.
(b) Where such service and repair facilities are

'maintained in this state and service or repair of the goods

is necessary because they do not conform with the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the
manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
shall be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day

requirement. Where delay arises, conforming goods shall

be tendered as soon as possible following termination of
the condition giving rise to the delay.

(c) The buyer shall deliver nonconforming goods to
the manufacturer’s service and repair facility within this

. state, unless, due to reasons of size and weight, or method

of attachment, or method of installation, or nature of the
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nonconformity, delivery cannot reasonably be
accomplished. - If the buyer cannot return - the

nonconforming goods for any of these reasons, he or she
shall notify the manufacturer or its nearest service and
repair facility within the state. Written notice of
nonconformity to the manufacturer or its service and
repair facility shall constitute return of the goods for
purposes of this section. Upon receipt of such notice of
nonconformlty the manufacturer shall, at its option,
service or repair the goods at the buyer s residence, or
pick up the goods for service and repair, or arrange for
transporti.ig the goods to its service and repair facility.
All .reasonable costs of transporting the goods when a
buyer cannot return them for any of the above reasons
shall be at the manufacturer’s expense. The reasonable
costs of transporting nonconforming goods after delivery
to the service and repair facility until return of the goods
to the buyer shall be at the manufacturer’s expense. °

(d) (1) Except as provided in paragraph (2), if the
manufacturer or its representative in this state does not
service or repair the goods to conform to the applicable
express warranties after a reasonable number of
attempts, the manufacturer shall either replace the goods
or reimburse the buyer in an amount equal to the
purchase price paid by the buyer, less that amount
directly attributable to use by the buyer prior to the
discovery of the nonconformity.

(2) If the manufacturer of its representative in this
state is unable to service or repair a new motor vehicle,
as that term is defined in subparagraph (B) of paragraph
(4) of subdivision (e), to conform to the applicable
express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace
the new motor vehicle in accordance with subparagraph
(A) or promptly make restitution to the buyer in
accordance with subparagraph (B). However, the buyer
shall be free to elect restitution in lieu of replacement,
and in no event shall the buyer be required by the
manufacturer to accept a replacement vehicle.

(A) In the case of replacement, the manufacturer shall
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replace the buyer’s vehicle with a new motor vehicle
susbstantially identical to the vehicle replaced. The
replacement vehicle shall be accompanied by all express
and implied warranties that normally accompany new
motor vehicles of that specific kind. The manufacturer

-also shall pay for, or to, the buyer the amount of any sales

or use tax, license fees, registration fees, and other official
fees which the buyer is obligated to pay in connection
with the replacment, plus any incidental damages to

 which the buyer is entitled under Section 1794, including,

but not limited to, reasonable repair, towing, and rental
car costs actually incurred by the buyer.

(B) In the case of restitution, the manufacturer shall
make restitution in an amount equal to the actual price
paid .or payable by the buyer, including any charges for
transportation and manufacturer-installed options, but
excluding nonmanufacturer items installed by a dealer or
the buyer, and including any collateral charges such as
sales tax, license fees, registration fees, and other official
fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to,
reasonable repair, towing, and rental car costs actually
incurred by the buyer.

(C) When the manufacturer replaces the new motor
vehicle pursuant to subparagraph (A), the buyer shall
only be liable to pay the manufacturer an amount directly
attributable to use by the buyer of the replaced vehicle
prior to the time the buyer first delivered the vehicle to
the manufacturer or distributor, or its authorized service
and repair facility for correction of the problem that gave
rise to the nonconformity. When restitution is made
pursuant to subparagraph (B), the amount to be paid by
the manufacturer to the buyer may be reduced by the
manufacturer by that amount directly attributable to use
by the buyer prior to the time the buyer first delivered
the vehicle to the manufacturer or distributor, or its
authorized service and repalr facility for correction of the
problem that gave rise to the nonconformity. The
amount directly attributable to use by the buyer shall be
determined by multiplying the actual price of the new
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motor vehicle paid or payable by the buyer, including
any charges for transportation and
manufacturer-installed options, by a fraction having as its
denominator 120,000 and having as its numerator the
number of miles traveled by the new motor vehicle prior
to the time the buyer first delivered the vehicle to the
manufacturer or distributor, or its authorized service and
repair facility for correction of the problem that gave rise
to the nonconformity. Nothing in this paragraph shall in
any way limit the rights or remedies available to the
buyer under any other law.

(e) (1) Itshall be presumed that a reasonable number |

of attempts have been made to conform a new motor
vehicle to the applicable express warranties if, within one
year from delivery to the buyer or 12,000 miles on the
odometer of the vehicle, whichever occurs first, either
(A) the same nonconformity has been subject to repair
four or more times by the manufacturer or its agents and
the buyer has at least once directly notified the
manufacturer of the need for the repair of the
nonconformity, or (B) the vehicle is out of service by
reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of more than 30
calendar days since delivery of the vehicle to the buyer.
The 30-day limit shall be extended only if repairs cannot
be performed due to conditions beyond the control of the
manufacturer or its agents. The buyer shall be required
to directly notify the manufacturer pursuant to
subparagraph (A) only if the manufacturer has clearly
and conspicuously disclosed to the buyer, with the
warranty or the owner’s manual, the provisions of this
subdivision and that of subdivision (d), including the
requirement that the buyer must notify the
manufacturer directly pursuant to subparagraph (A).
This presumption shall be a rebuttable presumption
affecting the burden of proof, and it may be asserted by
the buyer in any civil action, including an action in small
claims court, or other formal or informal proceeding.
(2) If a qualified third party dispute resolution process
exists, and the buyer receives timely notification in
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writing of the availability of a third party process with a
description of its operation and effect, the presumption
in paragraph (1) may not be asserted by the buyer until
after the buyer has initially resorted to the third party
process as required in paragraph (3). Notification of the
availability of the third party process is not timely if the

"buyer suffers any prejudice resulting from any delay in

giving the notification. If a qualified third party dispute
resolution process does not exist, or if the buyer is
dissatisfied with the third party decision, or if the
manufacturer or its agent neglects to promptly fulfill the
terms of such third party decision after the decision is
accepted by the buyer, the buyer may assert the
presumption provided in paragraph (1) in an action to
enforce the buyer’s rights under subdivision (d). The
findings and decision of the third party shall be
admissible in evidence in the action without further
foundation. Any period of limitation of actions under any
federal or California laws with respect to any person shall
be extended for a period equal to the number of days
between the date a complaint is filed with a third party
dispute resolution process and the date of its decision or
the date before which the manufacturer or its agent is
required by the decision to fulfill its terms if the decision
is accepted by the buyer, whichever occurs later.

(3) A qualified third party dispute resolution process
shall be one that does all of the following: :

(A) Complies with the minimum requirements of the
Federal Trade Commission for informal dispute
settlement procedures as set forth in Part 703 of Title 16

© of the Code of Federal Regulations, as those regulations

read on January 1, 1987.
(B) Renders decisions which are binding on the

" manufacturer if the buyer elects to accept the decision.

(C) Prescribes a reasonable time, not to exceed 30
days after the decision is accepted by the buyer, within
which the manufacturer or its agent must fulfill the terms
of its decisions.

(D) Provides arbitrators who are assigned to decide
disputes with copies of, and instruction in, the provisions
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of the Federal Trade Commission’s regulations in Part
703 of Title 16 of the Code of Federal Regulations as those
regulations read on January 1, 1987, Division 2
(commencing with Section 2101) of the Commercial
Code, and this chapter.

(E) Requires the manufacturer, when the process
orders either that the nonconforming motor vehicle be
replaced if the buyer consents to this remedy or that
restitution be made to the buyer, to replace the motor
vehicle or make restitution in accordance with paragraph
(2) of subdivision (d).

(F) Provides, at the request of the arbitrator or-a
majority of the arbitration panel, for an inspection and
written report on the condition of a nonconforming
motor vehicle, at no cost to the buyer, by an automobile
expert who is independent of the manufacturer.

(G) Reuders decisions which consider and provide the
rights and remedies conferred in regulations of the
Federal Trade Commission contained in Part 703 of Title

'16 of the Code of Federal Regulations as those regulations

read on January 1, 1987, Division 2 (commencing with
Section 2101) of the Commercial Code, and this chapter.
Nothing in this chapter requires that, to be certified as a
qualified third party dispute resolution process pursuant
to this section, decisions of the process must consider or
provide remedies in the form of awards of punitive
damages or multiple damages, under subdivision (c) of
Section 1794, or of attorney’s fees under subdivision (d)
of Section 1794, or of consequential damages other than
as provided in subdivisions (a) and (b) of Section 1794,
including, but not limited to, reasonable repair, towing
and rental car costs actually incurred by the buyer.
(H). Requires that no arbitrator deciding a dispute

" may be a party to the dispute, or an employee, agent, or

dealer for the manufacturer; and that no other person,
including an employee, agent, or dealer for the
manufacturer, may be allowed to participate in formal or
informal discussions with the arbitrator unless the buyer
is allowed to participate equally.

(I) Requires that in the case of an order for one further
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repair attempt, a hearing date shall be established no
later than 30 days after the repair attempt has been made,
to determine whether the manufacturer has corrected
the nonconformity. The buyer and the manufacturer
shall schedule an opportunity for the manufacturer to
effect the ordered repair no later than 30 days after the
order for the repair is served on the manufacturer and
the buyer. If, at the hearing, it is determined that the
manufacturer did not correct the nonconformity, the
manufacturer shall be ordered to either replace the
motor vehicle, if the buyer consents to this remedy, or to
make restitution.

(J) Obtains and maintains certification by the Bureau
of Automotive Repair pursuant to Chapter 20.5
(commencing with Section 9889.70) of Division 3 of the
Business ‘and Professions Code.

(4) For the purposes of subdivision (d) and this
subdivision the following terms have the following
meanings: .

(A) “Nonconformity” means a nonconformity which

 substantially impairs the use, value, or safety of the new

motor vehicle to the buyer or lessee.

(B) “New motor vehicle” means a new motor vehicle
which is used or bought for use primarily for personal,
family, or household purposes. “New motor vehicle”
includes a dealer-owned vehicle and a “demonstrator” or
other motor vehicle sold with a manufacturer’s new car
warranty but does not include a motorcycle, a
motorhome, or a motor vehicle which is not registered
under the Vehicle Code because it is to be operated or
used exclusively off the highways. A “demonstrator” is a
vehicle assigned by a dealer for the purpose of
demonstrating qualities and characteristics common to
vehicles of the same or similar model and type.

(5) No person shall sell or lease a motor vehicle
transferred by a buyer or lessee to a manufacturer as the
result of a nonconformity unless the nature of the
nonconformity experienced by the original buyer or
lessee is clearly and conspicuously disclosed, the
nonconformity is corrected, and the manufacturer
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warrants to the new buyer or lessee in writing for a
period of one year that the motor vehicle is free of that
nonconformity.

SEC. 3. Section 1793.25 is added to the Civil Code, to
read:

1793.25. (a) Notwithstanding Part 1 (commencingl

with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer
includes in making restitution to the buyer pursuant to
subparagraph (B) of paragraph (2) of subdivision (d) of
Section 1793.2, when satisfactory proof is provided that
the retailer of the motor vehicle for which the
manufacturer is making restitution has reported and paid
the sales tax on the gross receipts from the sale of that
motor vehicle. The State Board of Equalization may
adopt rules and regulations to carry out, facilitate
compliance with, or prevent circumvention or evasion of,
this section. '

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(c) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section

6901) of Chapter 7 of Part 1 of Division 2 of the Revenue

and Taxation Code, except Sections 6902.1, 6903, 6907,
and 6908 thereof, insofar as those provisions are not
inconsistent with this section. -

SEC. 4. Section 1794 of the Civil Code is amended to
read: '

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express
warranty or service contract may bring an action for the
recovery of damages and other legal and equitable relief.
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(b) The measure of the buyer’s damages in an action
under this section shall be as follows: _

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712,
and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods, Sections
2714 and 2715 of the Commercial Code shall apply, and
the measure of damages shall include the cost of repairs
necessary to make the goods conform.

(c) If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty. .

(d) If the buyer prevails in an action under this

‘section, the buyer shall be allowed by the court to recover

as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney’s fees
based on actual time expended, determined by the court
to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of
such action.

{e} In addition te the reeovery of aetual damages; the
buyer shall reeever a eivil of twe hmc:s
amount of actual damages and reasonable attorney’s fees
and eests if the manufacturer fails to rebut the
presumption established in paragraph (1) of subdivision
{e) of Seetion 1793-2 end either {1} the m&n&faehifer
does not masaintain a qualified third party dispute
party dispute reselution proeess willfully fails to eomply
with subdivision {e) of Seetion 1793-2 in the buyer’s ease:

(e) (1) Except as otherwise provided in this
subdivision, if the buyer establishes a violation of

- paragraph (2) of subdivision (d) of Section 1793.2, the
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buyer shall recover damages, reasonable attorney’s fees
and costs, and a civil penalty of up to two times the
amount of damages. '

(2) If the manufacturer maintains a qualified
third-party dispute resolution process which substantially
complies with subdivision (e) of Section 1793.2, the
manufacturer shall not be liable for any civil penalty
pursuant to this subdivision.

(3) After the occurrence of the events giving rise to
the presumption established in paragraph (1) of
subdivision (e) of Section 1793.2, the buyer may serve
upon the manufacturer a written notice requesting that
the manufacturer comply with paragraph (2) of
subdivision (d) of Section 1793.2. If the buyer fails to

serve the notice, the manufacturer shall not be liable for

a civil penalty pursuant to this subdivision:

(4) If the buyer serves the notice described in

paragraph (3) and the manufacturer complies with
paragraph (2) of subdivision (d) of Section 1793.2 within
30 days of the service of that notice, the manufacturer
shall not be liable for a civil penalty pursuant to this
subdivision. o

(5) If the buyer recovers a civil penalty under
subdivision (c), the buyer may not also recover a civil
penalty under this subdivision for the same violation.’

SEC. 5. Section 7102 of the Revenue and Taxation
Code is amended to read: - :

7102. The money in the fund shall, upon order of the

Controller, be drawn therefrom for refunds under this

part, and pursuant to Section 1793.25 of the Civil Code, or
be transferred in the following manner:

(a) (1) All revenues, less refunds, derived under this
part at the 4%, percent rate, including the imposition of
sales and use taxes with respect to the sale, storage, use,
or other consumption of motor vehicle fuel which would
not have been received if the sales and use tax rate had
been 5 percent and if motor vehicle fuel, as defined for

purposes of the Motor Vehicle Fuel License Tax Law

(Part 2 (commencing with Section 7301)), had been
exempt from sales and use taxes, shall be estimated by the
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State Board of Equalization, with the concurrence of the
Department of Finance shall be transferred during each
fiscal year to the Transportation Planning and
Development Account in the State Transportation Fund
for appropriation pursuant to Section 99312 of the Public
Utilities Code.

.~ (2) If the amount transferred pursuant to paragraph

is less than one hundred ten million dollars

(1)

" ($110,000,000) in any fiscal year, an additional amount
‘equal to the difference between one hundred ten million

dollars ($110,000,000) and the amount so transferred shall
be transferred, to the extent funds are available, as
follows: '

(A) For the 1986-87 fiscal year, from the
Fund. _ .
(B) For the 1987-88 and each subsequent fiscal year,
from the state revenues due to the imposition of sales and
use taxes on fuel, as defined for purposes of the Use Fuel
Tax Law (Part 3 (commencing with Section 8601)).

(b) The balance shall be transferred to the General
Fund.

* (¢) The estimate required by subdivision (a) shall be
based on taxable transactions occurring during a calendar
year, and the transfers required by subdivision (a) shall
be made during the fiscal year that commences during
that same calendar year. Transfers required by
paragraphs (1) and (2) of subdivision (a) shall be made
quarterly.

- SEC. 6. Section 3050 of the Vehicle Code is amended
to read:

3050. The board shall do all of the following:

(a) Adopt rules and regulations in accordance with
Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code
governing such matters as are specifically committed to
its jurisdiction. .

(b) Hear and consider, within the limitations and in
accordance with the procedure provided, an appeal
presented by an applicant for, or holder of, a license as a
new motor vehicle dealer, manufacturer, manufacturer

General
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" branch, distributor, distributor branch, or representative

when the applicant. or' licensee submits-an appeal
provided for in this chapter from a decision arising out of
the department.

(c) Cousider any matter concerning the activities or

practices of any person applying for or holding a license

as a new motor vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch, or
representative pursuant to Chapter 4 (commencing with
Section 11700) of Division 5 submitted by any person. A
member of the board who is a new motor vehicle dealer
may not participate in, hear, comment, advise other
members upon, or decide any matter considered by the
board pursuant to this subdivision that involves a dispute
between a franchisee and franchisor. After such
consideration, the board may do any one or any
combination of the following: -

(1) Direct the department to conduct investigation of
matters that the board deems reasonable, and make a
written report on the results of the investigation to the
board within the time specified by the board.

(2) Undertake to mediate, arbitrate, or otherwise
resolve any honest difference of opinion or viewpoint
existing between any member of the public and any new
motor vehicle dealer, manufacturer, manufacturer
branch, distributor branch, or representative.

" (3) Order the department to exercise any and all
authority or power that the department may have with
respect to the issuance, renewal, refusal to renew,
suspension, or revocation of the license of any new motor
vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative as such
license is roqu1red under Chapter 4 (commencing with
Section 11700) of Division 5.

(d) Hear and consider, within the limitations and in
accordance with the procedure provided, a protest
presented by a franchisee pursuant to Section 3060, 3062,
3064, or 3065. A member of the board who is a new motor
vehicle dealer may not participate in, hear, comment,
advise other members upon, or decide, any matter
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Q&. 1 involving a protest filed pursuant to Article 4
2 (commencing with Section 3060).
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AMENDED IN SENATE AUGUST 25, 1987
1) AMENDED IN SENATE AUGUST 17, 1987
: AMENDED IN ASSEMBLY JUNE 11, 1987
AMENDED IN ASSEMBLY MAY 13, 1987
AMENDED IN ASSEMBLY APRIL 28, 1987

' - CALIFORNIA LEGISLATURE—1987-88 REGULAR SESSION

ASSEMBLY BILL No. 2057

Introduced by Assembly Member Tanner

March 6, 1987

-~ An act to add Chapter 20.5 (commencing with Section

; 9889.70) to Division 3 of the Business and Professions Code, to

amend Sections 1793.2 and 1794 of, and to add Section 1793.25

to, the Civil Code, to amend Section 7102 of the Revenue and

... Taxation Code, and to amend Section 3050 of the Vehicle

) Code, relating to warranties, and making an appropriation
therefor.

LEGISLATIVE COUNSEL'S DIGEST

AB 2057, as amended, Tanner. Warranties: new motor
vehicles.

(1) Existing Jlaw imposes various duties upon
manufacturers making express warranties with respect to
4 . consumer goods, including the duty to replace the goods or
7 ) reimburse the buyer, as specified, if the goods are not
repaired to conform to those warranties after a reasonable
number of attempts. Existing law also prohibits a buyer of
such goods from asserting a presumption that a reasonable
number of attempts have been made to conform a new motor
vehicle, as specified, unless the buyer first resorts to a third
4, 7y party dispute resolution process, as defined, following notice

e
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that such a process is available. . : .
This bill wouid revise the provrslons relatmg to warrantles
-on new motor vehicles to require the manufacturer or its
' representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the applicable
express warranties after a reasonable number of attempts.
The bill would, on July 1, 1988, revise the definitions of “‘motor’ .
vehicle,” “new motor vehicle,” and “qualified third party
dispute resolution process” and define the term
“demonstrator’ for these purposes, and require the Bureau of
Automotive Repair to establish a program for the certification
of third party dispute resolution processes pursuant to
regulations adopted by the New Motor Vehicle Board, as
_specified. The bill would prohibit the sale or lease of a motor
vehicle transfcired by a buyer or a lessee to a manufacturer
* for a nonconformity, as defined, except as specified The bill
would also make related changes
‘The bill would, on July 1, 1988, create the Certification
Account within the Automotlve Repair Fund, to be funded by :
fees imposed on manufacturers and distributors pursuant to Q
the bill and collected by the New Motor Vehicle Board, as
specified, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.
© (2) Existing law authorizes the award of court costs and .
attorney’s fees to a consumer who prevalls in a warranty
action.
This bill would require the award of court costs and
attorney’s fees to consumers who prevail in such actions, and
“would also reguire authorize the award of civil penalties, as
specified, against certain manufacturers. ' Existing law
~provides for the disposition of moneys in the Retail Sales Tax
Fund
This bill would provide for relmbursement from the Retall
Sales Tax Fund to a manufacturer of a new motor vehicle for .
an amount equal to the sales tax involved when the
manufacturer makes restitution to a buyer under the bill, .
thereby making an appropriation.
Vote: %. Appropriation: yes. Fiscal committee: yes.
- State-mandaterl local program: no.-
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. The people of the State of California do enact as follows: |

'SECTION 1. Chapter 20.5 (commencing with Section

-9889.70) is added to Division 3 of the Business and

Professions Code, to read:

CHAPTER 20.5. CERTIFICATION OF THIRD PARTY
Di1SPUTE RESOLUTION PROCESSES

- 9889.70. ' Unless the context requires otherwise, the
followmg definitions govern the construction of this
chapter

(a) “Bureau” means the Bureau of Automotive

.Repalr

(b) “New motor vehicle” means a new motor vehicle
as defined in subparagraph (B) of paragraph (4) of
subdivision (e) of Section 1793.2 of the Civil Code.
(c) “Manufacturer” means a new motor vehicle
manufacturer, manufacturer branch, distributor, or
distributor branch required to be licensed pursuant to
Article 1 (commencing with Section 11700) of Chapter 4
of Division 5 of the Vehicle Code.

-~ (d) “Qualified third party dispute resolution process”

‘means a third party dispute resolution process which

operates in compliance with paragraph (3) of subdivision
(e) of Section 1793.2 of the Civil Code and this chapter
and which has been certified by the bureau pursuant to
this chapter. '

' 9889.71. The bureau shall establish a program for
certifying each third party dispute resolution process

- used for the arbitration of disputes pursuant to paragraph

(2) of subdivision (e) of Section 1793.2 of the Civil Code.
In establishing the program, the bureau shall do all of the
following:

(a) Prescribe and provide forms to be used to apply for

- certification under this chapter.

(b) Establish a set of minimum standards which shall
be used to determine whether a third party dispute
resolution process is in compliance with paragraph (3) of
subdivision (e) of Section 1793.2 of the Civil Code and
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1" this chapter. SR PR E ‘ (’ 1 not in compliance, the bureau shall deny certification and
2" (c) Prescribe  the  information - which - each 2 “shall state, in writing, the reasons for denial and the
3 manufacturer, or other entity,. that uses a third party 3' modifications in the operation of the process that are
4 dispute resolution process, and that applies to have that 4 ' required in order for the process to be certified.
5 process certified by the bureau, shall provide the bureau 5 - (c) The bureau shall make a final determination
G in the wvplication for certification. In prescribing the 6 ' whether to certify a third party dispute resolution process
7 informalion to accompany the . application . for (4 7 or to'deny certification not later than 90 calendar days
8 certification, the bureau shall require the manufacturer, . ’ 8 following the date the bureau accepts the application for
9 or other entity, to provide only that information which 9 certification as complete.

10 the bureau finds is reasonably necessary to enable the 10~ 9889.73. (a) The bureau, in accordance with the time

11 bureau to determine whether the third. party dispute 11- intervals prescribed pursuant to subdivision (d) of

}g 1'ei\')célution pr(o<;essf i; in comlf;ig;ge }Vlt}il péraglrzép}:1 (3) Oc{ 12 Section 9889.71, bdut at least once ?nnua}l]lly, s}llz;ll éev}ie\g

subdivision (e) of Section -2 of the Civil Code an 13 the operation and performance of each qualified thir

14 this chapter. e ' 14 party dispute resolution process and determine, using the

15 - (d) Prescribe the information that each qualified third 15 information provided the bureau as prescribed pursuant

16 party dispute resolution process shall provide the bureau, 16 to subdivision (d) of Section 9889.71 and the monitoring

17 ard the time intervals at which the information shall be 17 and inspection information described in subdivision (c)

18 required, to enable the bureau to determine whether the: 18 " of Section 9889.74, whether the process is operating in

ég qualified third party dislpute resolu}:ion process };:orz;i)nuesf 19 - compliance wit? }Il)arégreipg 53) 051 s}tllbdi}\;ision (;ef) , }:)f

to operate in compliance with paragrap Y ; 20" Section 1793.2 of the Civil Code and this chapter. e

21 subdivision (e) of Section 17932 of the Civil Code and @ Q‘ 21 ‘ bureau ‘determines that the process is in substantial

22 this chapter. S o : 22 compliance, the certification shall remain in effect.

23 9889.72. (a) Each manufacturer may establish, or 23-  (b) If the bureau determines that the process is not in

24 otherwise make available to buyers or lessees of new (‘ 24 substantial compliance with paragraph (3) of subdivision

25 motor vehicles, a qualified third party dispute resolution ¥ 25 - (e) of Section 1793.2 of the Civil Code or this chapter, the

26 process for the resolution of disputes pursuant to 26 bureau shall issue a notice of decertification to the

27 paragraph (2) of subdivision (e) of Section 1793.2 of the 27 manufacturer, or other entity, which uses that process.

28 Civil Code. The manufacturer, or other entity, which 28 The notice of decertification shall state the reasons for the

29 operates the third party dispute resolution process shall 29 issuance of the notice and prescribe the modifications in

30 apply to the bureau for certification of that process. The 30 - the operation of the process that are required in order for

gé apfplication for certil:f)icgt]iaon ilha}:l) be accompanied by the 31 the pr?ﬁ\cess to ret?ig its cefrtification}; Il take offect 180

information prescribed by the bureau. - | 32  (c) A notice of decertification shall take effect

33 (b) The bureau shall review the application and g 33 calendar days following the date the notice is served on

34 accompanying information and, after conducting an ' Q. 34 the manufacturer, or other entity, which uses the process

35 onsite inspection, shall determine whether the third 35 that the bureau has determined is not in compliance with

36 party dispute resolution process is in compliance with 36 paragraph (3) of subdivision (e) of Section 1793.2 of the

37 paragraph (3) of subdivision (e) of Section 1793.2 of the 37 - Civil Code or this chapter. The bureau shall withdraw the

.38 Civil Code and this chapter. If the bureau determines. 38 'notice of decertification prior to its effective date if the

39 that the process is in compliance, the bureau shall certify 39 bureau determines, after a public hearing, that the

40 the process. If the bureau determines that the process is . (’ 40 manufacturer, or other entity, which uses the process has
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