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SUPPLEMENTAL BRIEF ON BEHALF OF COUNTY COUNSEL 

PRELIMINARY STATEMENT 

The San Joaquin County Public Conservator submits this brief 

pursuant to this Court’s request for supplemental briefing to address the issue 

of whether “blanket” use of Code of Civil Procedure section 170.6 by 

government counsel implicates separation-of-powers concerns, and, if so, 

whether such concerns apply only to executive-branch offices such as County 

Counsel and the District Attorney or equally to all litigants, including the 

Public Defender and private counsel. 

The San Joaquin County Public Conservator, by way of the San 

Joaquin County Office of County Counsel, submits this brief to confirm 

that section 170.6 is a litigant-centered safeguard and not an 

institutional prerogative. Section 170.6 protects the right of all parties to 

an impartial judge and promotes confidence in the judiciary by ensuring 

that no litigant is compelled to appear before a judge that they reasonably 

believe cannot be fair or impartial. 

I. INTRODUCTION 

Section 170.6 is a legislatively created right that is designed to protect 

fundamental fairness and maintain public confidence in the judiciary. Each 

side is entitled to one peremptory challenge per case, which strikes a 

deliberate balance between efficiency and a litigant’s right to a neutral 

decision-maker. 

5 
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 The Office of County Counsel occupies a unique position within local 

government. The office does not represent a single agency or department, but 

serves as legal counsel to the County as a whole, providing representation to 

numerous independent departments, boards, commissions, and individual 

employees, including, amongst others, the Board of Supervisors, the Public 

Defender, the District Attorney, the Sheriff, Public Works, Human Resources, 

Behavioral Health, and various special districts. In addition, the Office of 

County Counsel frequently represents individual employees sued in their 

individual capacities, including employees of the Office of Public Defender, 

wherein punitive damages may be sought and personal liability may be at 

stake. 

 Given this diversity of representation, the Office of County Counsel’s 

obligations are not institutional loyalty, but based upon client fidelity, which 

requires the Office of County Counsel to provide each and every client the 

same statutory and constitutional protections afforded to any other litigant. It 

goes without saying that section 170.6 ensures that those clients, whether 

departments, special districts, or individual employees, are entitled to appear 

before an impartial tribunal and to maintain confidence that their cases will 

be heard without bias or prejudice. 

 The Public Defender, by contrast, seeks to carve out an exception that 

would preserve the ability of its office to exercise section 170.6 challenges 
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while denying that same protection to the Office of County Counsel and the 

District Attorney. This non-sensical approach elevates one set of government 

litigants over another and creates an artificial hierarchy of rights that the 

Legislature never implemented or intended. Section 170.6 was enacted to 

protect all litigants, public and private alike, from the perception or reality of 

judicial bias. In so doing, no office, public or private, should be granted 

exclusive access to that safeguard at the expense of other similarly situated 

offices. 

 The question before this Court is therefore not merely administrative, 

but goes to the core of litigant equality and the Legislature’s authority to 

define impartiality as a matter of right. 

II. STATUTORY AND CONSTITUTIONAL FOUNDATIONS 

 Section 170.6 provides that any “party or attorney” may exercise one 

peremptory challenge per case. The statute’s plain text draws no distinction 

between government and private counsel. Legislative history underscores 

that its purpose is to maintain confidence in judicial impartiality. 

 The Legislature’s authority to regulate judicial disqualification is well 

established. In McCartney v. Commission on Judicial Qualifications (1974) 

12 Cal.3d 512, 531–532, this Court recognized that the power to disqualify a 

judge “is not an inherent judicial function,” but rather “a legislative 

function,” and that the Legislature “may prescribe the grounds upon which, 
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and the procedure by which, disqualification of a judge may be sought and 

determined.” This foundational principle confirms that section 170.6 is a 

valid exercise of legislative authority to ensure impartial tribunals. 

 The same principle was reaffirmed in Solberg v. Superior Court 

(1977) 19 Cal.3d 182, 197–198, where the Court upheld section 170.6 against 

constitutional challenge, emphasizing that “the appearance of impartiality is 

as important as impartiality itself” and that any inconvenience to judicial 

administration is “an inconsequential price to be paid” for preserving public 

confidence in the judiciary. (Id. at pp. 195, 197.) Together, McCartney and 

Solberg confirm that the Legislature acted squarely within its constitutional 

role in providing litigants, governmental and private alike, with a statutory 

right to one peremptory challenge per case. 

 Due-process principles reinforce this statutory framework. The right 

to an impartial tribunal lies at the core of constitutional fairness. (In re 

Murchison (1955) 349 U.S. 133, 136 [“A fair trial in a fair tribunal is a basic 

requirement of due process”].) As later reaffirmed in Caperton v. A.T. Massey 

Coal Co. (2009) 556 U.S. 868, 876, the Due Process Clause is violated when 

circumstances create “a serious risk of actual bias.” Section 170.6 

operationalizes these principles by allowing a litigant to disqualify a judge 

based on a reasonable perception of bias, without proof, because maintaining 

public confidence in the courts is itself a constitutional value. 
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III. SEPARATION OF POWERS DOCTRINE 

 The California Constitution divides governmental power among the 

legislative, executive, and judicial branches and provides that “[p]ersons 

charged with the exercise of one power may not exercise either of the others.” 

(Cal. Const., art. III, § 3.) At the same time, “it is well understood that the 

branches share common boundaries, and no sharp line between their 

operations exists.” (Superior Court v. County of Mendocino (1996) 13 

Cal.4th 45, 52.) Thus, while each branch retains its “core” or “essential” 

functions, a “reasonable degree of regulation” by another branch is 

permissible so long as it does not “defeat or materially impair” those 

functions. (Id. at p. 58.) 

 The Legislature’s core function is to “make law … by statute.” (Cal. 

Const., art. IV, § 8, subd. (b).) That power “embraces the far-reaching 

authority to weigh competing interests and determine social policy.” (People 

v. Bunn (2002) 27 Cal.4th 1, 15.) By contrast, “the essential function of the 

judiciary is to interpret statutes and to decide individual cases and 

controversies arising thereunder.” (Id. at p. 22.) This constitutional allocation 

of power prevents either branch from “arrogating to itself core functions of 

the executive or judicial branch.” (Carmel Valley Fire Protection Dist. v. 

State of California (2001) 25 Cal.4th 287, 298.) 

 In Bunn, this Court explained that the separation-of-powers doctrine 



10 
SUPPLEMENTAL BRIEF ON BEHALF OF COUNTY COUNSEL 

 
 

 

is violated “when the judiciary, under the guise of interpreting a statute, 

rewrites it to conform to an assumed intention which does not appear from 

its language.” (Bunn, supra, 27 Cal.4th at p. 25.) That principle applies with 

particular force here. Section 170.6 reflects a legislative policy judgment 

about how to preserve both actual and perceived impartiality in the judicial 

process. To restrict its application for reasons of administrative convenience 

would “rewrite” the statute in precisely the manner Bunn forbids. 

 At the same time, Bunn recognized that “we have regularly approved 

legislation affecting matters over which the judiciary has inherent power and 

control,” provided such laws do not “defeat or materially impair” judicial 

functions. (Id. at p. 16, citing Mendocino, supra, 13 Cal.4th 45, 58.) Section 

170.6 falls squarely within this permissible range. It neither interferes with 

the courts’ ability to adjudicate cases nor dictates judicial outcomes; it merely 

prescribes the procedure by which a litigant may seek a different judicial 

officer to ensure impartiality. 

 Accordingly, under Bunn and its predecessors, section 170.6 is a 

constitutional exercise of legislative authority. It regulates a matter “affecting 

the operation of the courts” without impairing their core function, and any 

inconvenience to judicial administration is “an inconsequential price to be 

paid” for maintaining public confidence in the integrity of the courts. 

(Solberg v. Superior Court (1977) 19 Cal.3d 182, 197.) These constitutional 
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principles take on particular significance when viewed in the context of the 

Office of County Counsel’s distinct representative function. 

IV. COUNTY COUNSEL’S UNIQUE ROLE AND 

INSTITUTIONAL REALITIES 

 As set forth above, the Office of County Counsel represents multiple 

and distinct clients, including the Board of Supervisors, the Public Defender, 

the District Attorney, Sheriff’s Department, Public Works, special districts, 

as well as their individual employees, and each of which arises under separate 

statutory and constitutional authority. 

 Therefore, a single section 170.6 filing, such as in an LPS 

conservatorship matter, does not operate as a “blanket" peremptory challenge 

for all purposes. Indeed, other attorneys within the Office of County Counsel 

continue to appear before the same judge in unrelated proceedings, 

confirming that these challenges are case-specific and client-specific, and not 

blanket exclusions as inaccurately described by the Public Defender. 

 The Office of County Counsel is therefore not analogous to a 

monolithic executive agency. For example, this office frequently defends 

employees in their individual capacities, including those within Office of the 

Public Defender, where punitive damages may be sought, and also represents 

independent special districts. Put mildly, any consideration that would deny 

those clients the right to an impartial judge solely because they are afforded 
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representation by the Office of County Counsel would create irrational and 

constitutionally suspect distinctions. 

V. DUE PROCESS, EQUAL PROTECTION, AND PUBLIC 

CONFIDENCE 

 The right to an impartial tribunal lies at the heart of due process. The 

United States Supreme Court has long held that “[a] fair trial in a fair tribunal 

is a basic requirement of due process.” (In re Murchison (1955) 349 U.S. 

133, 136.) This guarantee extends beyond proof of actual bias; due process 

is violated whenever circumstances create “a serious risk of actual bias.” 

(Caperton v. A.T. Massey Coal Co. (2009) 556 U.S. 868, 884.) 

 Section 170.6 operationalizes these constitutional protections by 

allowing any litigant to disqualify a judge based on a reasonable perception 

of bias, without demanding proof of prejudice. The statute preserves both the 

reality and the appearance of fairness, values this Court has recognized as 

indispensable to public trust in the judiciary. (Solberg v. Superior Court 

(1977) 19 Cal.3d 182, 197 [“The appearance of impartiality is as important 

as impartiality itself.”].) 

 Restricting only certain government attorneys from invoking section 

170.6, while allowing others to do the exact opposite, would offend these 

same constitutional values. The right to a neutral decision-maker belongs to 

the litigant, not to the attorney or the office that happens to represent that 
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litigant. (In re King (1970) 3 Cal.3d 226, 232 [“The constitutional guaranty 

of due process of law requires a hearing before an impartial tribunal.”].) 

When a statute confers a procedural safeguard such as section 170.6, that 

protection attaches to the party in interest, the client, not merely the lawyer. 

 Thus, a ruling by this Court denying County Counsel and the District 

Attorney the ability to exercise section 170.6 safeguards on behalf of their 

clients—while allowing the Public Defender to do so—would unreasonably 

deny those clients their legislatively guaranteed right to a neutral judge, not 

because of anything inherent to their case, but solely because of who 

represents them. This is especially unfair to clients of the County Counsel’s 

Office who stand before the court as individual litigants, and are therefore 

entitled to the same statutory and constitutional protections as any private 

party.   

 Equal-protection principles serve to reinforce this point. The Equal 

Protection Clause forbids arbitrary classifications that deny one class of 

persons access to rights afforded to others. In In re Griffiths (1973) 413 U.S. 

717, 722–723, the Supreme Court held that “[c]lassifications based on 

alienage, like those based on nationality or race, are inherently suspect and 

subject to close judicial scrutiny.” The Court invalidated a state rule 

excluding resident aliens from the practice of law, reasoning that the state 

could not bar an otherwise qualified group from participation solely because 
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of an irrelevant status distinction. That principle applies here: a rule that 

grants the Public Defender’s clients the right to disqualify a judge, but denies 

that same right to clients represented by the Office of County Counsel or the 

District Attorney, which would draw an arbitrary line between similarly 

situated litigants. Such a classification lacks any rational relationship to a 

legitimate state interest and undermines both equal protection and due 

process. 

 Finally, the appearance of evenhandedness is itself a constitutional 

value. As Solberg observed, “the appearance of impartiality is as important 

as impartiality itself,” and any administrative inconvenience that flows from 

honoring that principle is “an inconsequential price to be paid” for 

maintaining faith in the courts. (Id. at p. 197.) Section 170.6 secures that faith 

and must apply equally to all litigants, public and private alike, that no party’s 

right to a fair and impartial tribunal turns on the happenstance of who serves 

as their counsel. 

VI.  POLICY CONSIDERATIONS AND SYSTEMIC FAIRNESS 

 Section 170.6 reflects a legislative determination that fairness and 

public confidence in the judiciary outweigh the inconvenience of judicial 

reassignments. The statute’s policy objective is universal: to ensure that 

every litigant, regardless of who represents them, may appear before a 

judicial officer free from the perception or possibility of bias. 
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 When that right is restricted to one category of government litigants 

but not another, the harm extends beyond abstract constitutional principles. 

It creates a visible imbalance within the justice system. The Public Defender, 

for example, routinely invokes their statutorily permissible right under 

section 170.6 to protect its clients’ confidence in the courts. If the Office 

County Counsel and the District Attorney were denied the same statutory 

tool, the result would be a two-tiered system in which some government 

litigants may challenge perceived judicial bias while others may not do the 

same. 

 That disparity has practical and systemic consequences. The Office of 

County Counsel doesn’t just represent a single institutional actor but 

provides legal representation and services to the full range of county entities 

and individual employees, including those sued in their personal capacities, 

those facing punitive-damage claims, and those performing essential public 

functions under intense judicial scrutiny. To deny these clients the same 

procedural safeguard available to every other litigant would undermine the 

statute’s core goal of maintaining the public’s faith that justice is impartially 

administered. 

 Moreover, the judiciary itself benefits when all parties have equal 

access to section 170.6. The statute functions as an early, efficient mechanism 

for addressing concerns about impartiality before they erode public 
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confidence or invite more disruptive remedies such as appeals, motions to 

vacate, or judicial-conduct complaints. By channeling concerns through a 

clear statutory process, section 170.6 promotes the orderly administration of 

justice in lieu of impeding it. 

 Experience demonstrates that fairness and efficiency are not mutually 

exclusive. In Solberg v. Superior Court (1977) 19 Cal.3d 182, 197, this Court 

recognized that any inconvenience resulting from judicial reassignments is 

“an inconsequential price to be paid” for preserving confidence in the courts. 

That reasoning remains sound today. The occasional administrative burden 

of reassignment is vastly outweighed by the systemic benefit of ensuring that 

all litigants, private citizens, public entities, and individual employees alike 

believe they are being heard by an impartial tribunal. 

 The Legislature’s design was neither selective nor partisan. Section 

170.6 was crafted to operate uniformly, without regard to the litigant’s 

identity or institutional affiliation. Creating carve-outs for certain public 

offices would distort that design and invite the very perception of favoritism 

that the statute was enacted to prevent. Consistent application of section 

170.6 amongst all parties, including those represented by the Office of 

County Counsel, the District Attorney, and the Public Defender, is therefore 

essential to both the fairness of outcomes and the legitimacy of the judicial 

process itself. 
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CONCLUSION 

 The Supreme Court’s order invites the examination of not just the 

mere mechanics of Code of Civil Procedure section 170.6, but also the 

broader principles of fairness, separation of powers, and public confidence 

that animate it. Section 170.6 is a neutral procedural safeguard, grounded in 

the constitutional promise of a fair and impartial tribunal and it belongs to 

the litigant—not to the lawyer or the office that happens to appear on their 

behalf. 

 To deny the Office of County Counsel or the District Attorney the 

lawful ability to exercise rights on behalf of a client pursuant to section 170.6, 

while preserving that right for the Public Defender, would impermissibly 

restrict the due process and equal protection rights of the very individuals, 

departments, and public employees those offices represent. Such a 

construction would fracture the Legislature’s uniform scheme, create unequal 

treatment among similarly situated litigants, and erode the public’s 

confidence in the courts’ impartiality. 

 The balance between the branches of government is not disturbed 

when the judiciary honors legislative safeguards designed to preserve 

fairness. Rather, it is strengthened. For these reasons, the Court should 

reaffirm that section 170.6 applies equally to all litigants, including those 

represented by the Office of County Counsel and other government 
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attorneys, and reject any interpretation that would deny uniform access to 

this essential statutory right. 

Dated: October 14, 2025  Respectfully submitted, 

     OFFICE OF THE COUNTY COUNSEL  

      

                   /s/ Claudine L. Sherron              . 
     Claudine L. Sherron 
     Deputy County Counsel 

Attorney for 
SAN JOAQUIN COUNTY PUBLIC 
CONSERVATOR  
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