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ARGUMENT

XVIII 1

APPELLANT’S CONVICTIONS AND DEATH SENTENCE 
         MUST BE REVERSED BASED ON THE RECENT UNITED 
      STATES SUPREME COURT DECISION IN McCOY v LOUISIANA

A.  INTRODUCTION

 Respondent agrees that the recent United States

Supreme Court decision in McCoy v Louisiana (2018) 138 S.Ct.

1  Argument XVIII in Appellant’s Opening Brief is where 
this issue was first briefed. See App. Op. Br.  pp. 222-228. 
Appellant retains the same argument number in this 
Supplemental Reply Brief.
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1500 holds that counsel’s concession of guilt during final

argument over the defendant’s express objection violates the

defendant’s Sixth Amendment constitutional right to decide

that the objective of his defense is to maintain his

innocence. (Resp. Br., p. 4.) 

However, respondent argues that in this case,

“counsel complied with McCoy by arguing that the prosecution

failed to prove the appellant Pan committed any of the

murders, but made only limited, conditional concessions well

short of a confession of guilt as proscribed by McCoy.”

(Resp. Br., p. 4.)  Appellant disagrees.  Respondent is

wrong in the analysis of the facts of this case.  

B.  DEFENSE COUNSEL’S REQUEST THAT THE JURY 
        RETURN VERDICTS OF THREE COUNTS OF SECOND 
        DEGREE MURDER WAS AN UNCONDITIONAL CONCESSION 
        OF GUILT

Defense counsel urged the jury to return verdicts

of guilty on three counts of second degree murder. Defense

counsel, Mr. Bestard, began his final argument by saying:

     One of the things you should know, that the 
role of the defense attorney is here to thank you 
and defend the damned.  The damned, because 
obviously I am not going to insult your
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intelligence by telling you that my guy or my 
client was not involved or did not know of or was 
not at the scene of these events.

. . . .

     I kinda took the back seat role, because as 
Mr. Monaghan indicated, Mr. Chhoun is clearly the 
gun wielder in Sacramento, clearly the driver in 
Pomona, clearly the driver in the Bun case in San 
Bernardino.  But Mr. Pan happened to be there. 
He happened to be there in all events.  And 
whatever choice he made, he was there.
     I am not going to insult your intelligence 
by telling you that he is not culpable in some of 
the actions and in making pretty bad decisions in 
his life, particularly in the summer of 1995.
(19 RT 3316-3317.)

At the very beginning of the argument, defense

counsel was saying that appellant was involved, he knew what

was going on, and he was present at the scene of all three

murders.  Counsel was conceding appellant was “culpable in

some of the actions.”  Although defense counsel was not

specific at the beginning concerning what actions appellant

was culpable, he became very specific at the end of his

argument.

At the end of his argument, defense counsel

concluded his discussion of the facts of the case by stating

that it was questionable whether the prosecutor had really

proven that appellant “wanted to kill in Sacramento, wanted

to kill in Pomona.”  (19 RT 3335.)  Defense counsel then
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expressly asked the jury to return verdicts of guilty on

three counts of second degree murder.  Defense counsel , Mr.

Bestard, stated:

     You may find him guilty but not of first 
degree murder.  I would admit to you that taking 
everything — And these are horrible crimes.  I am 
not excusing my client.  But the most you can 
have is he was not an aider and abetter or if he 
even was, there was no malice that he harbored 
and did not know of as an aider and abetter 
should know of, of the malice aforethought and 
intent to kill that harbored Mr. Chhoun. (sic)

    My client is guilty, if anything, of second 
degree murder.  And I ask you to return that 
verdict.
(19 RT 3335-3336.)

Defense counsel expressly asked the jury to return

a verdict of second degree murder.  This was not a limited,

conditional concession well short of a confession of guilt

as proscribed by McCoy.  It was the same concession of guilt

to three counts of second degree murder that existed in

McCoy, and led to a reversal of McCoy’s convictions and

death sentence. 

Respondent argues that Mr. Bestard explained at

the Marsden hearing that he offered the concession of second

degree murder as an alternative argument for the jurors to

consider only if they rejected his primary argument and
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found appellant Pan aided and abetted the murders.  (Resp.

Br., p. 12, citing 20 RT 3363.)  However, that is not what

Mr. Bestard said.  Mr. Bestard said:

     If I was going to argue for his life, I 
wanted to keep that credibility.  In order that 
I could save his life, I think if I went to the 
jury and specifically indicated not guilty, that 
he’s not guilty of any of this and they should 
throw it all out, I think I would have no 
credibility to argue for his life. I believe 
that I had to give up something, and that is 
give up the second degree murder and second 
degree on all three of the murder charges for 
Mr. Pan, because then he would not face the 
death penalty.
(20 RT 3362.)

Mr. Bestard did note that he had argued appellant

had no involvement in the crimes when he discussed the mere

presence jury instruction. (20 RT 3363.)  But defense

counsel’s concession that his client was guilty of second

degree murder completely nullified any argument that

appellant was not guilty under the mere presence jury

instructions.

Indeed, the prosecutor, Mr. Monoghan, clearly

interpreted defense counsel’s concession to be an express

request for the jury to return guilty verdicts on three

counts of second degree murder.  The prosecutor, in his
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rebuttal argument, stated:

    
Mr. Bestard just told you, just admitted to 

you that the accomplices were corroborated 
because he admitted to you - He admits to you 
that his client is guilty of second degree 
murder.  He admits that his client was present 
at the scene of each murder described.

Now, if his client was present, and if he 
did not have - If he was not an aider and 
abetter, he can’t even be guilty of second 
degree murder.
 
     Mr. Bestard wants to confuse you.  He’s 
hoping you’ll return verdicts of second degree 
because you’ll go back and say, wait a second, 
Mr. Bestard told us his client was guilty.  He 
wouldn’t tell us that if it really wasn’t the 
case and it is only second degree murder.  
(19 RT 3336-3337.)

 . . . .

     The evidence in this case is so 
overwhelming, so overwhelming that Mr. Bestard 
has admitted his client is guilty.  But he is 
hoping that he can somehow convince you don’t 
return a verdict of first degree murder even 
though that is what the evidence clearly shows. 
(19 RT 3338.)

 . . . .

     The defense is, that Mr. Pan was present. 
He’s guilty of second degree murder as to the 
Avena murder. 
(19 RT 3340.)

Telling the jury to return verdicts of guilty on

three counts of second degree murder is not a “limited
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concession.” It is also not a “conditional concession” of

guilt.  It is a full and unconditional concession of guilt

on three counts of second degree murder.  True, it came

after defense counsel discussed various reasons why there

was reasonable doubt in the case.  But in the end of that

discussion, counsel conceded guilt and told the jury to

return guilty verdicts on three counts of second degree

murder.  The concession of guilt at the end of the argument

wiped out all of the prior discussion of reasonable doubt

and rendered it meaningless.

C.  THE McCOY CASE ESTABLISHED A BRIGHT LINE 
         RULE: IF A DEFENDANT SAYS TO HIS COUNSEL,
         DO NOT CONCEDE ANY GUILT, THEN DEFENSE 
         COUNSEL MUST NOT CONCEDE HIS CLIENT’S 
         GUILT IN FINAL ARGUMENT.

Appellant told his counsel prior to argument not to

concede any guilt during his final argument.  Defense

counsel admitted that appellant had told him not to concede

guilt, but counsel refused to follow those directions, and

conceded appellant’s guilt during the arguments.  Defense

counsel told the jury during final argument to return guilty

verdicts on three counts of second degree murder. 

Appellant’s letter to the trial judge stated: “I
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specifically instructed my lawyer not to claim any guilt on

my behalf which he failed to do so during closing argument;

which I was tempted to cause a scene once I heard him claim

something I instructed him not to do; but I restrained

myself out of respect for the court and Your Honor and just

decided to approach this issue as I am now.” (6 CT 1421.)

Mr. Bestard admitted that appellant told him before

the argument, not to admit any guilt in his argument.  Mr.

Bestard stated, “I know that Mr. Pan did not want me to

argue that, and I was aware that he was very upset with me

yesterday, and he had reason to be.  He believes he’s not

guilty.  He believes he wasn’t there and he had nothing to

do with it.”  (20 RT 3362.) 

Defense counsel’s concession of guilt, over

appellant’s express objection, was a violation of

appellant’s constitutional right under the Sixth Amendment

“to maintain his innocence, leaving it to the State to prove

his guilt beyond a reasonable doubt.”  (McCoy v Louisiana,

supra, 138 S.Ct. at 1505.)  Defense counsel’s concession of

guilt in appellant’s case was the same concession made by

defense counsel in the McCoy case.  In McCoy, the concession

was found to be structural error “because a jury would

almost certainly be swayed by a lawyer’s concession of his
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client’s guilt.”  McCoy v Louisiana, supra, 138 S.Ct. at

13510-1511.

Defense counsel’s concession of guilt also violated

appellant’s constitutional right to have the jury decide his

guilt or innocence, which was the whole purpose of the

trial.  Conceding appellant’s guilt over his objection was

tantamount to pleading appellant guilty to three counts of

second degree murder without appellant’s consent.  However,

a lawyer “may not enter a plea of guilty to a felony without

the consent of his client.” (People v Davis (1957) 48 Cal.

2d 241, 256, People v Rogers (1961) 56 Cal. 2d 301, Pen.

Code, § 1018.)

Defense counsel’s reasons for conceding guilt were

that counsel did not want to loose credibility in front of

the jury.  He believed that the evidence of guilt was

overwhelming.  Defense counsel thought that by conceding

guilt to three counts of second degree murder, there was a

better chance of avoiding a death verdict.  These reasons

were all the same reasons given by defense counsel and

rejected by the Court in the McCoy case.  There is no

significant factual difference  between appellant’s case and

the McCoy case. 

Respondent makes the argument that conceding guilt
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of second degree murder was a matter of trial tactics in

light of the overwhelming evidence placing appellant at the

scene of the Sacramento murders (including his own

admissions).  Specifically, respondent argues that

“convictions for second degree murder would achieve the

overriding goal of avoiding the death penalty,” and “would

help preserve counsel’s credibility in the event of a

penalty phase.”  (Resp. Br., p. 7.)

Respondent concludes their supplemental brief by

stating that there was no McCoy error in this case because

appellant Pan “did not have an affirmative defense, and did

not testify.”  (Resp. Br., p. 14.)  Thus, respondent argues

that his counsel could reject appellant’s request that

counsel argue he was not present at the scene of any of the

murders, if counsel deems his client’s approach lacking in

plausibility.  Respondent argues that defense counsel could

also ask the jury to return a verdict of guilty of second

degree murder, if the jury found that the appellant was an

aider and abettor.  (Resp. Br., p. 15.)    

These are all the same arguments that were

expressly rejected by the Supreme Court in McCoy v

Louisiana, supra.  In McCoy, trial counsel told the court

that the evidence that McCoy committed the murders was
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overwhelming.  Counsel said that his reason for conceding

guilt of three counts of second degree murder was that he

intended to argue that McCoy’s mental state prevented him

from forming the specific intent necessary for first degree

murder.  By this strategy, counsel had hoped to avoid a

death sentence.  The Supreme Court rejected all of these 

arguments and reversed McCoy’s convictions and death

sentence. 

In McCoy, the Supreme Court stated: “We hold that a

defendant has the right to insist that counsel refrain from

admitting guilt, even when counsel’s experience-based view

is that confessing guilt offers the defendant the best

chance to avoid the death penalty.”  (McCoy v Louisiana,

supra, 138 S.Ct. at 1505.)  Under the Sixth Amendment “it is

the defendant’s prerogative, not counsel’s, to decide on the

objective of his defense: to admit guilt in the hope of

gaining mercy at the sentencing stage, or to maintain his

innocence, leaving it to the State to prove his guilt beyond

a reasonable doubt.” (McCoy v Louisiana, supra, at 1508.)  

Respondent next argues that this Court has

repeatedly held that concession of guilt falling short of

guilty pleas are constitutionally permissible.  In one case,

respondent notes, this Court stated “It is also settled that
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counsel’s concession of guilt on one or more charges at the

guilt phase of a capital trial is not the equivalent of a

guilty plea, requiring defendant’s express waiver.” (People

v Lucas (1995) 12 Cal. 4 th  415, 446. See also, People v

Mayfield (1993) 5 Cal. 4 th  142, 177; People v Jones (1991) 53

Cal. 3d 1115, 1150.) 

However, these cases do not apply where the

defendant expressly objects to defense counsel conceding his

guilt during trial.  In McCoy, the Court recognized that

their earlier decision in Florida v Nixon (2004) 543 U.S.

175, 178, had held that the Constitution does not bar

defense counsel from conceding a capital defendant’s guilt

at trial when counsel confers with the defendant and the

defendant remains silent, neither approving nor protesting

counsel’s proposed strategy. (McCoy v Louisiana, supra, 138

S.Ct. at 1508-1509.) But in McCoy, the defendant did protest

and the result was different: “When a client expressly

asserts that the objective of ‘his defence’ is to maintain

innocence of the charged criminal acts, his lawyer must

abide by that objective and may not override it by conceding

guilt. U.S. Const., Amdt. 6.”  (McCoy v Louisiana, supra, at

1509.).

The Sixth Amendment right of the defendant to
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determine that the object of his defense is to maintain

innocence of the charged criminal acts is similar to the

Sixth Amendment right of self representation.  Both are

based on the defendant’s right of “autonomy.” (McCoy v

Louisiana, supra, at 1505; Faretta v California (1975) 422

U.S. 806, 819-829; McKaskle v Wiggins (1984) 465 U.S. 168,

176-177.)  Thus, defense counsel cannot decide that the

evidence against the defendant is overwhelming and change

the defendant’s decision to maintain his innocence.  Such a

change in the defense, over a defendant’s objection,

violates the defendant’s Sixth Amendment constitutional

right of autonomy.

It does not matter that defense counsel was an

experienced lawyer, who came to a well reasoned conclusion

that it was in a defendant’s best interest to admit guilt of

three counts of second degree murder in order to avoid a

death verdict.  In McCoy, the Supreme Court stated that “a

defendant has the right to insist that counsel refrain from

admitting guilt, even when counsel’s experienced-based view

is that confessing guilt offers the defendant the best

chance to avoid the death penalty.” (McCoy v Louisiana,

supra, at 1505.)

In McKaskle v Wiggins, supra, 465 U.S. 168 at 177
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n. 7, the Court stated in a footnote: “Since the right of

self-representation is a right that when exercised usually

increases the likelihood of a trial outcome unfavorable to

the defendant, its denial is not amenable to ‘harmless

error’ analysis.  The right is either respected or denied;

its deprivation cannot be harmless.”   Thus, it does not

matter that the defendant’s decision to maintain a defense

of innocence will likely lead to an unfavorable outcome for

the defendant.  The decision is his alone to make.

In McKaskle, the issue was whether the actions of

standby counsel had interfered with the defendant’s

constitutional right of self representation.  The trial

court granted the defendant’s request to represent himself

and also appointed standby counsel.  During the trial, the

defendant on occasion allowed his standby counsel to conduct

some questioning of witnesses and to make some limited legal

arguments to the court.  On other occasions, when the

defendant objected to his participation, standby counsel was

directed to cease participation, and allow the defendant to

proceed alone.  

The Supreme Court reaffirmed the principle that the

Sixth Amendment gives the defendant the right to conduct his

own defense.  (McKaskle v Wiggins, supra, at 170; Faretta v.
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California (1975) 422 U.S. 806.) In determining whether

standby counsel has violated a defendant’s constitutional

right of self representation, the Court stated: 

      [T]he pro se defendant is entitled to 
preserve actual control over the case he chooses 
to present to the jury.  This is the core of the 
Faretta right.  If standby counsel's 
participation over the defendant's objection 
effectively allows counsel to make or 
substantially interfere with any significant 
tactical decisions, or to control the questioning 
of witnesses, or to speak instead of the 
defendant on any matter of importance, the 
Faretta right is eroded.
(465 U.S. at 178.)

In McKaskle, the record revealed that the defendant 

was accorded the rights of a pro se defendant to control the

organization and conduct of his own defense, to make

motions, to argue points of law, to participate in voir

dire, to question witnesses, and to address the court and

the jury at appropriate points in the trial.  Thus, the

Court found that the defendant’s right of self

representation had not been violated by the limited

intrusion of standby counsel, most of which occurred with

the defendant’s consent.

A similar approach should be taken in the case of a

claim of McCoy error.  The determination of whether there is

error, turns on whether the defendant has been afforded his
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right to determine that the object of his defense is to

maintain innocence.  Under the Sixth Amendment, a defendant

is entitled to maintain control over the case he chooses to

present to the jury.  If a defendant chooses to present a

defense that maintains his innocence of the charges, the

right to present that defense cannot be infringed by his

defense counsel.  As in the case of self representation,

“The right is either respected or denied; its deprivation

cannot be harmless.” (McKaskle v Wiggins, supra, 465 U.S.

168, 177 n. 7.)

In appellant’s case, the right to maintain his

innocence before the jury was clearly violated by defense

counsel’s final argument, asking the jury to find appellant

guilty of three counts of second degree murder.  Appellant

expressly told defense counsel not to concede his guilt. 

Defense counsel went against those directions.  The result

was appellant lost control over the case he chose to present

to the jury.  The case appellant wanted to present to the

jury was that he was innocent of all the charges and that

the jury should return verdicts of not guilty on all three

murders. 
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CONCLUSION

Based on the foregoing, appellant urges the Court 

to reverse his convictions and death sentence.

Dated: August 22, 2018               Respectfully submitted,

_______________________
JOSEPH F. WALSH 
Attorney for Appellant 
SAMRETH SAM PAN

CERTIFICATION
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JOSEPH F. WALSH
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