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IN THE 
SUPREME COURT OF CALIFORNIA 

 
 
 

ANTHONY GANTNER, individually and on behalf of all 
those similarly situated, 

Plaintiff and Appellant, 
 

v. 
 

PG&E CORPORATION and PACIFIC GAS & ELECTRIC 
COMPANY, 

Defendants and Respondents. 
 
 
 

MOTION FOR JUDICIAL NOTICE 
 
 

 

INTRODUCTION 

Pursuant to Evidence Code sections 452, 453, and 459, and 

rule 8.252(a) of the California Rules of Court, Respondents PG&E 

Corporation and Pacific Gas and Electric Company (“PG&E”) 

request that this Court take judicial notice of administrative 

records of the Public Utilities Commission (“PUC”), attached as 

exhibits 1 through 11 to the Declaration of Omid H. Nasab.1   

This case involves PG&E’s prospective de-energization of its 

powerlines—Public Safety Power Shutoffs or PSPSs—as a public 

 
1 This motion is being filed concurrently with PG&E’s Answer 
Brief on the Merits.   
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safety tool when strong winds and tinder dry vegetation 

significantly increase the risk of PG&E’s energized lines igniting a 

catastrophic wildfire.  In 2018, the PUC authorized PG&E and all 

other regulated utilities in California to prospectively de-energize 

their lines when certain weather conditions exist, namely high 

wind speeds, low humidity levels and dry vegetation.  Since 2018, 

PG&E has used PSPS, under the guidance and oversight of the 

PUC, to reduce the risk of deadly wildfires when such conditions 

exist.   

In December 2019, Plaintiff filed a class action complaint by 

initiating an adversary proceeding in PG&E’s Chapter 11 

proceeding.  Plaintiff seeks $2.5 billion, as well as punitive 

damages and injunctive relief, for damages (such as distress from 

fear of the dark, lost food, and the cost of candles and batteries) 

that he and other PG&E customers allegedly sustained during 

PG&E’s 2019 PSPS events, and each and every PSPS event PG&E 

has conducted since.  While Plaintiff alleges that the PSPS events 

were necessary to protect the public from the risk of wildfire, and 

concedes that PG&E complied with all applicable rules in 

conducting those PSPSs, Plaintiff claims that PG&E’s alleged 

historical failure to maintain its grid caused the need for the 

shutoffs in the first place.  

In April 2020, the Bankruptcy Court dismissed Plaintiff’s 

complaint, finding, among other things, that Plaintiff’s lawsuit—

which seeks damages arising from PSPS events authorized by the 

PUC—would hinder or interfere with the PUC’s regulatory 

authority over PSPS and is, therefore, preempted by Public 

5
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Utilities Code § 1759 (“section 1759”).  Plaintiff appealed that 

dismissal to the District Court, which affirmed the Bankruptcy 

Court’s order.  Plaintiff then appealed to the Ninth Circuit.  After 

hearing oral argument, the Ninth Circuit certified two questions 

to this Court.  As relevant to this Motion, the Ninth Circuit asked 

this Court to decide:   

Does California Public Utilities Code § 1759 preempt 

a plaintiff’s claim of negligence brought against a 

utility if the alleged negligent acts were not approved 

by the California Public Utilities Commission, but 

those acts foreseeably resulted in the utility having to 

take subsequent action (here, a Public Safety Power 

Shutoff), pursuant to CPUC guidelines, and that 

subsequent action caused the plaintiff’s alleged 

injury? 

 
In part because of the procedural posture of this case, several 

relevant PUC records are not part of the appellate record filed with 

this Court.  These records are nonetheless relevant to this Court’s 

evaluation of the certified question of whether Plaintiff’s lawsuit 

is preempted by section 1759.  These documents shed light on the 

PUC’s broad and continuous regulation of PSPS, and that 

regulation is important to determining whether Plaintiff’s lawsuit 

would hinder or interfere with the PUC’s regulation and, thus, is 

preempted.  Accordingly, PG&E requests that this Court take 

judicial notice of these documents.   
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LEGAL ARGUMENT 

I. This Court has the authority to take judicial notice of 

the administrative records of the Public Utilities 

Commission.   

Under Evidence Code section 452, subdivisions (c) and (h), 

judicial notice may be taken of legislative and executive acts and 

“[f]acts and propositions that are not reasonably subject to 

dispute.”   

Under these provisions, courts may take judicial notice of 

administrative records of the PUC.  (See Hartwell Corp. v. Superior 

Court (2002) 27 Cal. 4th 256, 286 fn. 4  [taking judicial notice of 

PUC orders issued after filing of the Court of Appeal opinion]; 

Associated Builders & Contractors, Inc. v. San Francisco Airports 

Comm’n (1999) 21 Cal. 4th 352, 375 fn. 4 [court may take judicial 

notice of administrative agency records]; PG&E Corp. v. Pub. 

Utils. Comm’n (2004) 118 Cal. App. 4th 1174, 1220 fn. 38 [taking 

judicial notice under Evidence Code § 452(c) of “briefs filed . . . in 

rulemaking proceedings before the PUC”].)  Appellate courts have 

the same right, power, and duty to take judicial notice as trial 

courts.  (Evid. Code, § 459.) 

Under Evidence Code section 453, judicial notice is 

compulsory if “a party requests it and: [¶] (a) [g]ives each adverse 

party sufficient notice of the request, through the pleadings or 

otherwise, to enable such adverse party to prepare to meet the 

request; and [¶] (b) [f]urnishes the court with sufficient 

information to enable it to take judicial notice of the matter.” 

7
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II. This Court should take judicial notice of the PUC’s 

administrative records and filings, which are 

relevant to the question of whether Plaintiff’s lawsuit 

is preempted by section 1759.   

As this Court has held, a plaintiff’s action is preempted when 

it hinders or interferes with a “broad and continuing supervisory 

[and] regulatory program”.  (San Diego Gas & Elec. Co. v. Superior 

Ct. (Covalt) (1996) 13 Cal. 4th 893, 919.)  Therefore, the nature and 

scope of the PUC’s regulation of PSPS are central to this Court’s 

determination of whether Plaintiff’s lawsuit, if allowed to proceed 

in the trial court, would hinder or interfere with the PUC’s ongoing 

regulation of PSPS.  As explained in greater detail in PG&E’s 

Answer Brief on the Merits, the PUC’s decisions, press releases, 

and utility filings with the PUC (including utilities’ annually filed 

wildfire mitigation plans) shed light on that issue. 

As PG&E describes in its Answer Brief on the Merits, the 

PUC’s regulation of PSPS is active and ongoing.  Ahead of each 

wildfire season, the PUC reviews for approval utilities’ wildfire 

mitigation plans (which include the utilities’ PSPS protocols), and 

during each wildfire season, the PUC reviews, post hoc, each PSPS 

event to ensure that utilities not only comply with the PUC’s PSPS 

guidelines but also strike the proper balance between the need to 

reduce the risk of wildfire, on the one hand, and to protect against 

the adverse impacts of de-energization, on the other hand.  

Exhibits 1 through 11, which include utilities’ wildfire mitigation 
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plans (setting forth their PSPS protocols) and documents 

describing the PUC’s review of utilities’ PSPS plans and 

enforcement actions taken after PSPS events, are thus relevant to 

PG&E’s arguments and, in turn, to this Court’s evaluation of the 

nature of the PUC’s regulation of PSPS.2   

Exhibits 7 and 9 through 11 are also relevant to this Court’s 

review of whether Plaintiff’s lawsuit is preempted under section 

1759 because they describe the PUC’s current and ongoing role in 

PSPS.  Plaintiff argues that his lawsuit would not hinder or 

interfere with the PUC’s regulation of PSPS because certain 

responsibilities were supposedly transferred away from the PUC 

to a different agency effective July 2021.  The PUC’s PSPS-related 

actions since July 2021 (as reflected in exhibits 7 and 9 through 

11) are, thus, relevant to PG&E’s argument that the PUC, in fact, 

continues to regulate PSPS. 

Moreover, because of the procedural posture of this case, the 

record on appeal is limited to documents that existed at the time 

the parties briefed PG&E’s motion to dismiss (in early 2020).  Since 

that time, the PUC has continued to take significant action with 

respect to PSPS, including by refining its PSPS guidelines and 

reviewing utilities’ PSPS decisions for compliance with its 

guidelines.  PG&E has also continued to refine its PSPS decision-

making criteria, submitted to the PUC in its annual wildfire 

 
2 Due to the length of PG&E’s post-event PSPS report and PG&E’s 
wildfire mitigation plans, attached as exhibits 2, 3 and 8 are 
relevant excerpts of those documents.  The entirety of those 
documents can be found at the internet addresses provided in the 
Declaration of Omid H. Nasab.  
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mitigation plans.  Thus, exhibits 3 through 11 (which were not 

available at the time PG&E briefed its motion to dismiss in the 

Bankruptcy Court) are all relevant to show the evolution of the 

PUC’s regulation of PSPS in the years since Plaintiff filed his 

complaint and describe the “broad and continuing supervisory 

[and] regulatory program” that the PUC has established with 

PSPS.  (Covalt, 13 Cal. 4th at 919.) 

For the reasons discussed above, and as addressed in more 

detail in PG&E’s Answer Brief on the Merits, the administrative 

records of the PUC, attached as exhibits 1 through 11 to the 

Declaration of Omid H. Nasab, are all relevant to this Court’s 

consideration of whether Plaintiff’s lawsuit would hinder or 

interfere with the PUC’s active and ongoing regulation of PSPS.      

CONCLUSION 

For the foregoing reasons, PG&E respectfully requests that 

this Court take judicial notice of the administrative records 

attached hereto as exhibits 1 through 11. 
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August 31, 2022 CRAVATH, SWAINE & MOORE LLP 
OMID H. NASAB 

HORVITZ & LEVY LLP 
ROBERT H. WRIGHT 
JEREMY B. ROSEN 
  

 
 
 By: /s/ Omid H. Nasab 
 Omid H. Nasab 

  
Attorneys for Respondents 
PG&E CORPORATION and PACIFIC 
GAS & ELECTRIC COMPANY 
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DECLARATION OF OMID H. NASAB  

I, Omid H. Nasab, declare as follows: 
 

1. I am an attorney admitted pro hac vice in this matter.  

I am a partner in the law firm of Cravath, Swaine & Moore, LLP, 

which is counsel for Respondents PG&E Corporation and Pacific 

Gas and Electric Company (“PG&E”).  I am the attorney 

principally responsible for preparing PG&E’s Answer Brief on the 

Merits. 

2. The listed documents that accompany this declaration 

are true and correct copies of the following administrative records 

and filings of the California Public Utilities Commission: 
a. Exhibit 1:  Application of San Diego Gas & Electric 

Company for Review of its Proactive De-Energization 
Measures and Approval of Proposed Tariff Revisions 
(U 902-E) (Dec. 22, 2008), 
https://docs.cpuc.ca.gov/PublishedDocs/EFILE/A/9583
3.PDF 

 
b. Exhibit 2:  PG&E, Public Safety Power Shutoff 

(PSPS) Report to the CPUC October 26 & 29, 2019 
De-Energization Event (Nov. 18, 2019), 
https://www.cpuc.ca.gov/-/media/cpuc-
website/divisions/safety-and-enforcement-
division/reports/psps-post-event-reports/a-psps-post-
event-reports-2019/oct-26-and-29-2019-pge-esrb8-
report-for-1.pdf 
 

c. Exhibit 3:  Excerpts of PG&E, Pacific Gas and 
Electric Company 2020 Wildfire Mitigation Plan 
Report Updated (Feb. 28, 2020), 
https://www.pge.com/pge_global/common/pdfs/safety/
emergency-preparedness/natural-
disaster/wildfires/wildfire-mitigation-plan/2020-
Wildfire-Safety-Plan.pdf 
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d. Exhibit 4:  M. Batjer, letter to K. Payne re 2020 SCE 

Public Safety Power Shutoff Performance (Jan. 19, 
2021), https://www.cpuc.ca.gov/-/media/cpuc-
website/consumer-support/documents/psps/prior-
actions/batjer-letter-sce-psps-execution-jan-19-
2021.pdf 
 

e. Exhibit 5:  Presiding Officer’s Decision on Alleged 
Violations of Pacific Gas and Electric Company with 
Respect to Its Implementation of the Fall 2019 Public 
Safety Power Shutoff Events (Cal. P.U.C. May 26, 
2021), 
https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M3
85/K400/385400379.PDF 
 

f. Exhibit 6:  PUC, Press Release, CPUC to Hold Public 
Briefings on Utility Readiness for 2021 Public Safety 
Power Shutoffs (Cal. P.U.C. July 15, 2021), 
https://www.cpuc.ca.gov/news-and-updates/all-
news/cpuc-to-hold-public-briefings-on-utility-
readiness-for-2021-public-safety-power-shutoffs 
 

g. Exhibit 7:  Cal. P.U.C. Res. WSD-020 (Aug. 19, 2021), 
https://docs.cpuc.ca.gov/PublishedDocs/Published/G00
0/M402/K404/402404306.pdf 
 

h. Exhibit 8:  Excerpts of PG&E, Pacific Gas and 
Electric Company 2022 Wildfire Mitigation Plan 
(Feb. 25, 2022), 
https://www.pge.com/pge_global/common/pdfs/safety/
emergency-preparedness/natural-
disaster/wildfires/wildfire-mitigation-plan/2022-
Wildfire-Safety-Plan-Update.pdf 

 
i. Exhibit 9:  PUC, Press Release, CPUC Staff Proposed 

Utility Penalties for Poor Execution of Certain 2020 
PSPS Events (Cal. P.U.C. June 15, 2022), 
https://www.cpuc.ca.gov/news-and-updates/all-
news/cpuc-staff-propose-utility-penalties-for-poor-
execution-of-certain-2020-psps-events 
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j. Exhibit 10:  PG&E, Public Safety Power Shutoff 

(PSPS), Cal. P.U.C. Public Briefing (Aug. 2, 2022), 
https://www.cpuc.ca.gov/-/media/cpuc-
website/divisions/safety-and-enforcement-
division/meeting-documents/psps-briefings-august-
2022/final_pge-cpuc-public-psps-briefing.pdf 

 
k. Exhibit 11:  PUC, Utility Public Safety Power Shutoff 

Plans (De-Energization) (last visited Aug. 14, 2022), 
https://www.cpuc.ca.gov/psps/ 

 
 

I declare under penalty of perjury under the law of California 

that the foregoing is true and correct and that this declaration was 

executed on August 31, 2022, at Summit, New Jersey. 
  

 
/s/ Omid H. Nasab 

 Omid H. Nasab 
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IN THE 
SUPREME COURT OF CALIFORNIA 

 
 
 

ANTHONY GANTNER, individually and on behalf of all 
those similarly situated, 

Plaintiff and Appellant, 
 

v. 
 

PG&E CORPORATION and PACIFIC GAS & ELECTRIC 
COMPANY, 

Defendants and Respondents. 
 
 
 

[PROPOSED] ORDER 

 
 
 

IT IS HEREBY ORDERED that judicial notice is taken of 

the materials identified in the motion for judicial notice submitted 

by Respondents PG&E Corporation and Pacific Gas and Electric 

Company.  

 

DATED:_________________ 

           __________________________________ 
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CERTIFICATE OF SERVICE 

Gantner v. PG&E Corporation 
Supreme Court Case No. S273340 

 
STATE OF NEW YORK, COUNTY OF NEW YORK 

At the time of service, I was over 18 years of age and not a 
party to this action.  I am employed in the County of New York, 
State of New York.  My business address is 825 Eighth Avenue, 
New York, New York 10019. 

On August 31, 2022, I served true copies of the following 
document(s) described as MOTION FOR JUDICIAL NOTICE 
on the interested parties in this action as follows: 

SEE ATTACHED SERVICE LIST 
BY E-MAIL OR ELECTRONIC TRANSMISSION:  Based 

on a court order or an agreement of the parties to accept service by 
e-mail or electronic transmission via Court’s Electronic Filing 
System (EFS) operated by ImageSoft TrueFiling (TrueFiling) as 
indicated on the attached service list. 

I declare under penalty of perjury under the laws of the State 
of New York that the foregoing is true and correct. 

Executed on August 31, 2022, at New York, New York. 

 

 /s/ Melissa Syring 
 Melissa Syring 
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ATTORNEY NAME/ADDRESS PARTY REPRESENTED 

Nicholas A. Carlin 
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Kyle P. O'Malley 
Phillips, Erlewine, Given & Carlin 
LLP 
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nac@phillaw.com 
bsc@phillaw.com 
kpo@phillaw.com 

Counsel for Plaintiff and Plaintiff 
Anthony Gantner 
 
[via Truefiling] 

Bonny E. Sweeney 
Seth R. Gassman 
Tae H. Kim 
Hausfeld, LLP 
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bsweeney@hausfeld.com 
sgassman@hausfeld.com 
tkim@hausfeld.com 

Counsel for Plaintiff and Plaintiff 
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Tariff Revisions  
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APPLICATION OF 
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 LISA G. URICK 
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 Attorneys for: 
  
 SAN DIEGO GAS & ELECTRIC 
 COMPANY 
 101 Ash Street 
 Post Office Box 1831 
 San Diego, California  92112 
 (619) 699-5070 (Urick)  
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

 
 
Application of SAN DIEGO GAS & ELECTRIC 
COMPANY for Review of its Proactive De-
Energization Measures and Approval of Proposed 
Tariff Revisions  
(U 902-E) 

) 
) 
) 
) 
) 
) 

 
Application No. 08-12-___ 

 
 

APPLICATION OF 
SAN DIEGO GAS & ELECTRIC COMPANY (U 902-E) 

 
I. 
 

INTRODUCTION 
 

Pursuant to Public Utilities Code § 451 and Rule 2.1 of the California Public 

Utilities Commission (“CPUC” or “Commission”) Rules of Practice and Procedure, San 

Diego Gas & Electric Company (“SDG&E”) files this Application for Commission 

review of the proactive de-energization measures in SDG&E’s Fire Preparedness Plan.  

Proactive de-energization, as discussed in this Application, refers to those situations 

where under certain extreme weather conditions and in limited high risk fire areas 

SDG&E will shut-off power to certain distribution and/or tie lines.  SDG&E has already 

implemented the majority of its Fire Preparedness Plan, which includes various system 

modifications to help ensure reliable and safe system operations related to heightened fire 

risk situations.  To provide adequate customer outreach and communications, as well as 

an opportunity for Commission review, however, SDG&E has not yet implemented the 

proactive de-energization portion of the Fire Preparedness Plan.  SDG&E intends to 

implement that portion of the Fire Preparedness Plan by no later than September 1, 2009.   
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As discussed in Section V below, SDG&E also seeks in this Application 

Commission approval of changes to its Tariff Rule 14, which addresses responsibility for 

losses in the event there is an interruption of electricity delivery.  The modifications to 

Tariff Rule 14 provide more detail regarding (1) the circumstances that could lead to an 

interruption and (2) the customer’s responsibility for losses in the event of an interruption 

of electricity delivery.  The changes also conform SDG&E’s Tariff Rule 14 to Pacific 

Gas and Electric Company’s (PG&E). 

Due to the importance of fire preparedness and the limited nature of this 

Application, SDG&E requests that the Commission expeditiously complete its review of 

this Application and issue a final decision on this Application by no later than July 9, 

2009.  A proposed schedule and comprehensive showing regarding the topics 

summarized above are discussed in more detail below and in the testimony that is also 

being served on this day.   

II. 

EXECUTIVE SUMMARY  

There are a number of significant changes in the conditions that are prevalent in 

Southern California and/or SDG&E’s service territory that support implementation of 

proactive de-energization.  For example, there have been near-drought conditions for the 

past eight to ten years, and the fire agencies have declared that the “fire season” has 

become a virtually year-round phenomenon.  Cyclic climate change has also contributed 

to the circumstance where measures such as proactive de-energization are appropriate for 

SDG&E’s service territory.  Since the October 2007 fires, SDG&E has undertaken 

22
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numerous additional steps to help ensure safe and reliable operations under a variety of 

high fire risk situations.   

Along these lines, SDG&E petitioned last year for the Commission to undertake 

an Order Instituting Rulemaking (OIR) to determine the extent to which additional 

measures might be necessary for disaster preparedness related to operation of the 

electrical system.1  Additionally, SDG&E has revised a number of its operating protocols 

and programs as part of its Fire Preparedness Plan, including a wood-to-steel pole 

replacement program and modification of its re-closer policy to limit or eliminate line re-

energization after an outage, depending on fire weather conditions.  A final portion of the 

Fire Preparedness Plan is proactive de-energization, where under certain limited 

circumstances of extremely high fire risk and for a limited period of time SDG&E will 

shut-off power to certain distribution and/or tie lines.  In 2009, approximately 60,0002 

customers could be potentially impacted by proactive de-energization.  If there is a de-

energization event, however, it is expected that a much small number of customers would 

be impacted at a given time, as explained in the testimony of Mr. Yari.  Past fires, high 

winds, and sustained drought conditions are increasingly common weather factors in the 

San Diego region, so SDG&E considers these operational revisions an important step in 

helping to protect against the dangers these conditions present.  As the Commission is 

also aware, these conditions can cause damage to property and power lines, and helping 

                     
1 See P.07-11-007, filed November 6, 2007, and subsequent filings.  See also D.05-08-030.  The 
Commission has since issued R.08-11-005 regarding safety of electric utility and communications 
infrastructure provider facilities. 
2 The 60,000 customer number is based on preliminary data which will be finalized in the first four months 
of 2009.  In 2008, approximately 45,000 customers lived in or near the Highest Risk Fire Areas and would 
have been potentially impacted by proactive de-energization. 
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to ensure safety and reliability is a cornerstone of SDG&E’s mission and Fire 

Preparedness Plan.   

 
A. STATUS OF SDG&E’s 2008 FIRE PREPAREDNESS PLAN 
 

As noted above, SDG&E’s Fire Preparedness Plan has numerous elements that 

are already being implemented today.  Proactively shutting off power in high risk fire 

areas during extreme weather has been suspended, however, until September 1, 2009, to 

allow for additional community input, customer outreach, and review of this Application.   

 
B. SDG&E IS STRENGTHENING POWER LINES 

One aspect of SDG&E’s Fire Preparedness Plan that is already being 

implemented is replacing certain wood poles with steel poles.  These hardened facilities 

should be more resistant to damage in a wildfire and also should also reduce the time 

required to restore power after a large fire.  Key wood to steel replacements underway are 

near Fallbrook, Ramona and Campo/Boulevard.  SDG&E is also expanding ground and 

aerial inspections of power lines and poles.  These inspections help SDG&E to prioritize 

and repair problems promptly for safety and reliability.  To date, SDG&E has inspected 

more than 40,000 distribution poles and approximately 7,000 transmission poles.  
 

C.  SDG&E DISABLES AUTOMATIC SWITCHES UNDER RED FLAG 
WARNING 

 
Under normal operating conditions, power lines have switches (known as 

re-closers) that are designed to automatically restore power after an outage occurs.  For 

dry conditions that SDG&E calls the “Elevated Fire Condition,” but without a Red Flag 

Warning being declared by the National Weather Service, the operation of re-closers will 
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be limited in SDG&E’s Highest Risk Fire Areas.3  Under the Fire Preparedness Plan, 

these re-closers are disabled in SDG&E’s Wildland Fire Area4 when a Red Flag Warning 

is issued so that power will be restored only after visual inspections show it is safe.  

Outages are typically caused by lightning, dust storms, accidents, and other contact with 

equipment.  SDG&E also will stage crews in the backcountry during Red Flag Warnings.  

Ramona and Mountain Empire along with other operation centers will be on high-alert 

during Red Flag Warnings.  These actions should allow SDG&E to provide a quicker 

response to emergencies, such as those that are caused by fires. 

 
D.  SDG&E’S PROACTIVE SHUT-OFF OF POWER HAS BEEN 

SUSPENDED FOR THIS YEAR 
 

SDG&E anticipates implementing the proactive de-energization portion of the 

Fire Preparedness Plan on September 1, 2009.  A de-energization event would most 

likely occur during the months of September through December.  These dates can vary, 

however, according to the weather and fire risk conditions as discussed in Mr. Yari’s 

testimony.  Customer communications and outreach before, during, and after an event are 

critical, and SDG&E has taken extensive steps in this area, as described in the testimony 

of Mr. Velasquez. 

E. PROACTIVE DE-ENERGIZATION  

 
Before SDG&E would implement proactive de-energization, five conditions must 

first be met:   

                     
3  Certain terms used in this Application, such as “Elevated Fire Condition,” “Wildland Fire Area,” and 
“Highest Risk Fire Areas” are defined and explained in the testimony. 
4 The Wildland Fire Area includes all of the Highest Risk Fire Areas, but also goes beyond that territory, as 
discussed in the testimony of Mr. Yari. 
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1. The moisture level in “non-living” materials (sticks, twigs and leaves) is less than 6% 
(per weather stations);  

2. The moisture level in “living” plants and bushes is less than or equal to 75% (per Cal 
Fire);  

3. The relative humidity (moisture in the air) is less than or equal to 20% (per weather 
stations); 

4. The National Weather Service has called a Red Flag Warning; and   
5. Localized wind speeds in an area are greater than or equal to 35 mph sustained or 

greater than or equal to 55 mph gusts when accompanied by sustained winds greater 
than or equal to 30 mph (per weather stations).  

 
Under SDG&E’s proactive de-energization procedure, not all potentially “at risk” 

areas would be affected at the same time.  SDG&E’s de-energization plan currently 

utilizes 15 weather stations tied to specific areas (see map that follows).   

/// 

/// 

/// 
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As the Highest Risk Fire Areas change, weather stations and customers will be 

added or dropped out of the plan.  SDG&E estimates that customers may experience 

power outages of approximately 12 to 72 hours.  Customers can use SDG&E’s new web 

page (www.SDGE.com/fireprep) to learn about and remain updated regarding SDG&E’s 

Fire Preparedness Plan, including implementation of proactive de-energization measures.  

To do so, customers enter their addresses to determine whether they are in a Highest Risk 

Fire Area and to look up weather station(s) nearby.  Customers will be able to monitor all 

five conditions that must be met for a de-energization to occur.  If a power shut-off 

emergency is likely, SDG&E will ask Reverse 9-1-1 (Alert San Diego) to notify affected 

customers four - six hours in advance, and SDG&E will attempt to notify affected 

customers two hours in advance.  If weather conditions improve, SDG&E will also so 

notify affected customers.  If weather conditions do not improve and a power shut-off 

emergency is called, SDG&E/Red Cross will open nearby Care Centers, medically 

sensitive customers will be offered transportation, and special needs/low income 

customers may qualify for modest financial support.  Customers can call 2-1-1, 1-800-

411-7343, or check SDGE.com for more information.   

SDG&E has undertaken an extensive communication and outreach effort 

regarding its Fire Preparedness Plan, including direct mail to potentially impacted 

customers, convening numerous customer meetings, participating in over 40 local 

community events and organization meetings, and extensive contact with Special Needs 

(low-income and medical baseline) and Essential customers.  Additionally, SDG&E 

estimates that it would be contacting Essential and Special Needs customers as many as 
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seven times throughout the various elements and stages of implementing the Fire 

Preparedness Plan. 

III. 

SUMMARY OF RELIEF REQUESTED AND SUPPORTING TESTIMONY 

As noted above, SDG&E is already undertaking numerous efforts as part of its 

Fire Preparedness Plan to help ensure the safe and reliable operation of its electric system 

during high fire risk situations.  For example, SDG&E has implemented a wood-to-steel 

pole conversion program, and it has also expanded aerial inspections of low-voltage and 

high-voltage lines.5  Hardening of the system will provide improved performance during 

severe conditions, such as Santa Ana wind events, and lessen the risk associated with 

keeping the circuits in service during these conditions.  In addition, the hardened facilities 

should be more resistant to damage if a wildfire passes through the area, and the time 

required to restore power in these areas after a large fire should be reduced.  SDG&E has 

also made changes in reprogramming or disabling the electrical switches (re-closers) that 

automatically try to restore power after an outage, depending on the weather and fire 

conditions.   

On October 2, 2008, SDG&E announced that it would also turn off power 

proactively in the Highest Risk Fire Areas when the National Weather Service advises 

the conditions are ripe for fires, but only if all five weather triggers are met, and would 

not restore service until the lines have been inspected.  To better inform customers of this 

change, however, and in response to a Commission letter inviting SDG&E to file this 

                     
5  As noted above, SDG&E has inspected more than 40,000 distribution poles and approximately 7,000 
transmission poles. 
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Application, on October 30, 2008, SDG&E announced the suspension until next year of 

its plan to shut-off power proactively during extreme weather conditions.  Proactive de-

energization is only one part of SDG&E’s Fire Preparedness Plan targeted to increase 

community safety and reduce the likelihood of utility facilities being involved in 

wildfires.  SDG&E is submitting this Application for Commission review of the 

proactive de-energization portion of SDG&E’s Fire Preparedness Plan (in addition to 

seeking approval for proposed tariff changes).  As further described in testimony also 

being served today, SDG&E is continuing to implement fire preparedness measures, 

including: 

1. Replacing wood poles with steel poles, increasing the distance between the power 
line conductors, and using heavier wire on part of the transmission system in rural 
communities;  

2. Expanding aerial and ground inspections of distribution and transmission lines;  

3. During dry or windy weather in which a Red Flag Warning is declared, disabling 
electrical switches (re-closers) that are designed to restore the power 
automatically after an outage; and 

4. Proactively staging operations personnel in backcountry areas for quicker 
response during extreme weather conditions.  

 
The following prepared direct testimony of SDG&E’s witnesses is also being 

served today:   

Exh. # SDG&E TESTIMONY TOPIC WITNESS 
 SDGE-1 Prepared Direct Testimony – Policy  David L. Geier 
 SDGE-2 Prepared Direct Testimony – Engineering and Operations  Sohrab A. Yari 
 SDGE-3 Prepared Direct Testimony – Customer Issues  Joe Velasquez 
 SDGE-4 Prepared Direct Testimony – Special Needs and Low-Income Customer Issues  Greg Lawless 

 

The prepared direct testimony of David L. Geier provides an overview of 

SDG&E’s testimony and addresses the policy issues underlying the proactive de-

energization portion of SDG&E’s Fire Preparedness Plan.  The prepared direct testimony 
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of SDG&E witness Sohrab A. Yari explains the engineering and operational aspects of 

SDG&E’s Fire Preparedness Plan and proactive de-energization.  The prepared direct 

testimony of SDG&E witness Joe Velasquez presents the customer notification and 

outreach issues of SDG&E’s Fire Preparedness Plan, as well as a proposed, optional 

Back-up Generation Tariff, demand normalization tariff revisions, and proposed revisions 

to Tariff Rule 14.  The prepared direct testimony of SDG&E witness Greg Lawless 

presents the customer notification and outreach issues with regard to special needs and 

low-income customers.   

IV.   
 

IMPLEMENTATION  

SDG&E urges the Commission to resolve the issues raised in this Application no 

later than July 9, 2009.  Because some of the details of the Fire Preparedness Plan will 

change as fire risk parameters change from year-to-year, SDG&E proposes filing an 

informational advice letter annually specifying the details of its resulting fire preparedness 

plan to be effective June 1 of that year.   

V. 
 

PROPOSED MODIFICATIONS TO TARIFF RULE 14   
 

SDG&E also proposes modifications to its Tariff Rule 14 in this Application.  

SDG&E filed Advice Letter (AL) 2025-E on September 26, 2008, requesting to modify 

its Tariff Rule 14 to clarify and update the language regarding circumstances that may 

lead to an interruption of electricity delivery, including for situations to protect public 

safety, and the customer’s responsibility for losses in the event of an interruption of 

electricity.   
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Tariff Rule 14 (both existing and as proposed herein) requires SDG&E to exercise 

due diligence and care to deliver a continuous supply of electricity to its customers and 

indicates that the utility will not be liable for an interruption in service “caused by 

inevitable accident, act of God, fire, strikes, riots, war or any other cause not within its 

control.”  The current rule, which has not been updated for approximately 25 years, is not 

consistent with PG&E’s Tariff Rule 14.  To achieve tariff consistency, AL 2025-E 

requested SDG&E’s Tariff Rule 14 track the language included in PG&E’s Tariff Rule 

14.   

In its October 24, 2008 rejection of SDG&E’s AL, the Commission directed 

SDG&E to file this request in an Application, and accordingly the proposed Tariff Rule 

14 changes are included in Mr. Velasquez’ testimony.  This tariff rule modification is 

important for customers to understand more clearly those circumstances in which power 

may be unexpectedly unavailable, such as where SDG&E interrupts delivery of 

electricity to protect public safety or SDG&E’s distribution system.  As with current 

Tariff Rule 14, customers are responsible for losses that might result from an interruption 

of electricity delivery.  As is also explained in Mr. Velasquez’ and Mr. Lawless’ 

testimony, to the extent electricity delivery is unavailable due to proactive de-

energization, Essential, Special Needs, and Low-Income Customers have received 

extensive notice and information regarding how to prepare for these events.   

Given that the Commission has already approved nearly identical Tariff Rule 14 

changes for PG&E, approving the proposed changes for SDG&E should not be 

controversial.  In addition, the proposed revisions to Tariff Rule 14 do not change the 

fundamental allocation of responsibility for loss that exists in current Tariff Rule 14, 
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which is the primary purpose of that tariff rule.  The additional examples and language 

around the circumstances in which there may be an interruption of electricity delivery is 

useful to customers and provides much more detailed information than the existing Tariff 

Rule 14.  SDG&E therefore urges the Commission to approve these proposed changes.   

VI. 
 

COMPLIANCE WITH SENATE BILL 960 RULES, 
INCLUDING PROPOSED SCHEDULE 

 
In compliance with Rule 6(a)(1), which was adopted in response to Senate Bill 960, 

SDG&E is required to state “the proposed category for the proceeding, the need for hearing, 

the issues to be considered, and a proposed schedule.”  SDG&E proposes to categorize this 

Application as a quasi-legislative proceeding.  SDG&E anticipates that hearings may be 

necessary.  The principal issues to be considered are as follow: 

1. The proactive de-energization portion of the Fire Preparedness Plan;  

2. The proposed changes to Tariff Rule 14; and 

3. SDG&E’s proposed tariff changes regarding Back-Up Generation and Demand 

Normalization. 

SDG&E suggests the following proposed schedule:  

December 22, 2008 Application filed 

January, 2009  Prehearing Conference 

Februrary, 2009 Intervenor Testimony served 

March, 2009  Utility Rebuttal Testimony Served 

April, 2009  Hearings if necessary 
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May, 2009  Opening and Reply Briefs filed 

June, 2009  Proposed Decision  

July, 2009  Commission Decision issued 

August, 2009  Final Tariffs filed 

VII. 

CORPORATE INFORMATION 

SDG&E is a public utility corporation organized and existing under, and by virtue 

of, the laws of the State of California, and is engaged principally in the business of 

providing electric service in a portion of Orange County and electric and gas service in San 

Diego County.6  SDG&E’s principal place of business is 8330 Century Park Court, San 

Diego, California 92123, and its mailing address is Post Office Box 1831, San Diego, 

California 92112.   

All correspondence or communications regarding this Application should be 

addressed to: 

Rebecca W. Giles 
Regulatory Case Administrator 
San Diego Gas & Electric Company 
8316 Century Park Court, CP-32D 
San Diego, CA 92123 
(858) 636-6876 
RGiles@semprautilities.com 

 

                     
6 SDG&E is a corporation created under the laws of the State of California.  A certified copy of the Restated 
Articles of Incorporation of San Diego Gas & Electric Company presently in effect and certified by the 
California Secretary of State, was filed with the Commission on December 4, 1997 in connection with 
SDG&E’s Application 97-12-012 and is incorporated herein by reference. 
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with a copy to: 
 
  Lisa Urick 

Keith W. Melville 
  Attorneys for San Diego Gas & Electric Company 
  101 Ash Street 
  P.O. Box 1831 
  San Diego, California  92101 
  (619) 699-5070 (Urick) 
  (619) 699-5039 (Melville) 
  (619) 699-5027 (facsimile) 
  Lurick@sempra.com 
  Kmelville@sempra.com 
 

VIII. 
 

STATUTORY AND OTHER AUTHORITY 
 

This Application is made pursuant to Section 451 of the Public Utilities Code of the 

State of California, the Commission's Rules of Practice and Procedure, and prior decisions, 

orders and resolutions of this Commission. 

IX. 
 

NOTICE 

 
SDG&E will within 10 days after this Application is filed with the Commission: 

1. Mail a notice to cities and counties in SDG&E’s service territory, stating in 

general terms the proposed operational and rule revisions.  The notice will also state that a 

copy of this Application and related testimony will be furnished by SDG&E upon written 

request; 

2. The notice will also state that a copy of this Application and related exhibits 

may be examined at the offices of the Commission and in such SDG&E offices as are 

specified in the notice. 
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SDG&E will also provide a similar notice to all customers affected by the proposed 

operational changes by including such notice with the regular bills transmitted to these 

customers, or by mailing notices in the United States Mail.   

In addition, SDG&E will serve a copy of this Application and related exhibits on all 

persons designated in the Certificate of Service, which includes all parties to SDG&E's prior 

General Rate Case proceeding (A.06-12-009) and the Commission’s Fire Preparedness OIR 

(R.08-11-005) service list.  

 
X. 
 

ADDITIONAL DOCUMENTATION 
 

 SDG&E’s Prepared Direct Testimony as described above is being served on this 

day. 

SDG&E is ready to proceed with its showing.  

WHEREFORE, San Diego Gas & Electric Company respectfully requests that the 

Commission: 

1. Review this Application; 

2. Issue necessary tariff approvals by July 9, 2009; 

3. Issue an Order authorizing SDG&E to make such changes to SDG&E's tariffs as are 

consistent with the relief requested herein; and 

/// 

/// 
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4. Grant such other and further relief as the Commission finds to be just and reasonable. 

 Dated at San Diego, California this 22nd day of December, 2008. 

 

 Respectfully submitted, 
 
 SAN DIEGO GAS & ELECTRIC COMPANY 
 
 
      By: /s/  LEE SCHAVRIEN  
  Lee Schavrien 
      Senior Vice President - 
      Regulatory & Finance 

   
  San Diego Gas & Electric Company  
 
 
By: /s/  KEITH W. MELVILLE  

 
LISA G. URICK 
KEITH W. MELVILLE 

 Attorneys for 
 SAN DIEGO GAS & ELECTRIC COMPANY 
 101 Ash Street 
 P. O. Box 1831 
 San Diego, CA  92112 
 (619) 699-5070 (Urick) 
 (619) 699-5039 (Melville) 
 (619 699-5027 facsimile 
 Lurick@sempra.com 
 Kmelville@sempra.com 
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VERIFICATION 
 
 I, Lee Schavrien, am an officer of the applicant corporation herein, to wit:  Senior 

Vice President - Regulatory & Finance – San Diego Gas & Electric Company, and am 

authorized to make this verification on its behalf.  The content of this document is true, 

except as to matters that are stated on information and belief.  As to those matters, I 

believe them to be true. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on December 22, 2008 at San Diego, California. 

 

 

 
      /s/  LEE SCHAVRIEN  

  
      Lee Schavrien  
      Senior Vice President –  
      Regulatory & Finance 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that a copy of APPLICATION OF SAN DIEGO GAS & 

ELECTRIC COMPANY (U 902-E) has been electronically mailed to each party of 

record of the service list in A.06-12-009 and R.08-11-005.  Any party on the service list 

who has not provided an electronic mail address was served by placing copies in properly 

addressed and sealed envelopes and by depositing such envelopes in the United States 

Mail with first-class postage prepaid. 

 Executed this 22nd day of December, 2008 at San Diego, California. 

 
 
/s/  LISA FUCCI-ORTIZ________   
Lisa Fucci-Ortiz 
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1220 PACIFIC HIGHWAY                      10103 LIVE OAK AVENUE                    
SAN DIEGO, CA  92132                      CHERRY VALLEY, CA  92223                 
FOR: FEDERAL EXECUTIVE AGENCIES           FOR: UTILITY WORKERS UNION OF AMERICA    
                                          LOCAL 132                                
                                                                                   
                                                                                   
DENNIS ZUKOWSKI                           MARC D. JOSEPH                           
LOCAL 483 UTILITY WORKERS UNION           ATTORNEY AT LAW                          
PO BOX 6021                               ADAMS, BROADWELL, JOSEPH & CARDOZO       
SANTA BARBARA, CA  93160                  601 GATEWAY BLVD., STE. 1000             
FOR: LOCAL 483 UTILITY WORKER UNION       SOUTH SAN FRANCISCO, CA  94080           
                                          FOR: COALITION OF CA UTILITY EMPLOYEES   
                                                                                   
                                                                                   
ROBERT FINKELSTEIN                        LAURA J. TUDISCO                         
ATTORNEY AT LAW                           CALIF PUBLIC UTILITIES COMMISSION        
THE UTILITY REFORM NETWORK                LEGAL DIVISION                           
711 VAN NESS AVE., SUITE 350              ROOM 5032                                
SAN FRANCISCO, CA  94102                  505 VAN NESS AVENUE                      
FOR: TURN                                 SAN FRANCISCO, CA  94102-3214            
                                          FOR: DRA                                 
                                                                                   
                                                                                   
RASHID A. RASHID                          NORMAN J. FURUTA                         
CALIF PUBLIC UTILITIES COMMISSION         ATTORNEY AT LAW                          
LEGAL DIVISION                            FEDERAL EXECUTIVE AGENCIES               
ROOM 4107                                 1455 MARKET ST., SUITE 1744              
505 VAN NESS AVENUE                       SAN FRANCISCO, CA  94103-1399            
SAN FRANCISCO, CA  94102-3214             FOR: FEDERAL EXECUTIVE AGENCIES          
FOR: DRA                                                                           
                                                                                   
                                                                                   
PATRICK G. GOLDEN                         EDWARD G. POOLE                          
ATTORNEY AT LAW                           ATTORNEY AT LAW                          
PACIFIC GAS AND ELECTRIC COMPANY          ANDERSON & POOLE                         
77 BEALE STREET, MAIL CODE B30A           601 CALIFORNIA STREET, SUITE 1300        
SAN FRANCISCO, CA  94105                  SAN FRANCISCO, CA  94108-2818            
FOR: PACIFIC GAS AND ELECTRIC             FOR: WMA                                 
                                                                                   
                                                                                   
JAMES D. SQUERI                           MELISSA W. KASNITZ                       
ATTORNEY AT LAW                           ATTORNEY AT LAW                          
GOODIN, MACBRIDE, SQUERI, DAY & LAMPREY   DISABILITY RIGHTS ADVOCATES              
505 SANSOME STREET, SUITE 900             2001 CENTER STREET, THIRD FLOOR          
SAN FRANCISCO, CA  94111                  BERKELEY, CA  94704-1204                 
FOR: CALIFORNIA RETAILERS ASSOCIATION                                              
                                                                                   
                                                                                   
ROGER HELLER                              JAMES WEIL                               
ATTORNEY AT LAW                           DIRECTOR                                 
DISABILITY RIGHTS ADVOCATES               AGLET CONSUMER ALLIANCE                  
2001 CENTER STREET, THIRD FLOOR           PO BOX 1916                              
BERKELEY, CA  94704-1204                  SEBASTOPOL, CA  95473                    
FOR: DISABILITY RIGHTS ADVOCATES          FOR: AGLET CONSUMER ALLIANCE             
                                                                                   
                                                                                   
GREGGORY L. WHEATLAND                     JEFFERY D. HARRIS                        
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ATTORNEY AT LAW                           ATTORNEY AT LAW                          
ELLISON, SCHNEIDER & HARRIS, LLP          ELLISON, SCHNEIDER & HARRIS              
2015 H STREET                             2015 H STREET                            
SACRAMENTO, CA  95811-3109                SACRAMENTO, CA  95811-3109               
FOR: VOTE SOLAR INITIATIVE                FOR: LS POWER                            
                                                                                   
                                                                                   
RONALD LIEBERT                           
ATTORNEY AT LAW                          
CALIFORNIA FARM BUREAU FEDERATION        
2300 RIVER PLAZA DRIVE                   
SACRAMENTO, CA  95833                    
FOR: CALIFORNIA FARM BUREAU FEDERATION   
                                         
                                         

JOHN ALLI                                 KAY DAVOODI                              
ZIMMER LUCAS PARTNERS                     NAVY UTILITY RATES AND STUDIES OFFICE    
45 BROADWAY 28TH FLOOR                    1322 PATTERSON AVE., SE - BLDG. 33       
NEW YORK, NY  10006                       WASHINGTON, DC  20374-5018               
                                                                                   
                                                                                   
MAKDA SOLOMON                             GARY BARCH                               
NAVY UTILITY RATES AND STUDIES OFFICE     FELLON-MCCORD & ASSOCIATES               
1322 PATTERSON AVENUE SE - BLDG. 33       SUITE 2000                               
WASHINGTON, DC  20374-5018                9960 CORPORATE CAMPUS DRIVE              
                                          LOUISVIILLE, KY  40223                   
                                          FOR: CONSTELLATION NEW ENERGYGAS         
                                                                                   
                                                                                   
SAMARA MINDEL                             STEPHEN D. BAKER                         
REGULATORY AFFAIRS ANALYST                SR. REG. ANALYST, FELLON-MCCORD AND ASS. 
FELLON-MCCORD & ASSOCIATES                CONSTELLATION NEW ENERGY-GAS DIVISION    
9960 CORPORATE CAMPUS DRIVE, SUITE 2000   9960 CORPORATE CAMPUS DRIVE, STE. 2000   
LOUISVILLE, KY  40223                     LOUISVILLE, KY  40223                    
                                                                                   
                                                                                   
DONNA DERONNE                             ROBERT WELCHLIN                          
LARKIN & ASSOCIATES, INC.                 OVERLAND CONSULTING                      
15728 FARMINGTON ROAD                     10801 MASTIN BLDG 84, SUITE 420          
LIVONIA, MI  48154                        OVERLAND PARK, KS  66210                 
                                                                                   
                                                                                   
GARY HINNERS                              BEN BOYD                                 
RELIANT ENERGY, INC.                      DISTRIBUTION CONTROL SYSTEMS, INC.       
PO BOX 148                                5430 HICKORY VILLAGE DRIVE               
HOUSTON, TX  77001-0148                   KINGWOOD, TX  77345                      
                                                                                   
                                                                                   
ROBERT L. PETTINATO                       CLAY E. FABER                            
LOS ANGELES DEPARTMENT OF WATER & POWER   SOUTHERN CALIFORNIA GAS COMPANY          
111 NORTH HOPE STREET, SUITE 1151         555 WEST FIFTH STREET, GT-14D6           
LOS ANGELES, CA  90012                    LOS ANGELES, CA  90013                   
                                                                                   
                                                                                   
HUGH YAO                                  CENTRAL FILES                            
SOUTHERN CALIFORNIA GAS COMPANY           SEMPRA ENERGY UTILITIES                  
555 W. 5TH ST, GT22G2                     555 W. FIFTH STREET, GT14D6              
LOS ANGELES, CA  90013                    LOS ANGELES, CA  90013-1011              
                                                                                   
                                                                                   
JOHNNY PONG                               MICHAEL R. THORP                         
SEMPRA ENERGY                             ATTORNEY AT LAW                          
555 WEST FIFTH STREET NO. 1400            SEMPRA ENERGY                            
LOS ANGELES, CA  90013-1011               555 W. 5TH STREET                        
                                          LOS ANGELES, CA  90013-1011              
                                                                                   
                                                                                   
RAN VAN DER LEEDEN                        LOUIS CORREA                             
SAN DIEGO GAS & ELECTRIC COMPANY          UTILITY WORKERS UNION OF AMERICA         
555 WEST FIFTH STREET, GT14-075           7200 GREENLEAF AVENUE, SUITE 380         
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LOS ANGELES, CA  90013-1011               WHITTIER, CA  90602-1363                 
                                                                                   
                                                                                   
MARTA RODRIGUEZ-HARRIS                    GREGORY S.G. KLATT                       
UTIL. WORKERS UNION OF AMERICA, AFL-CIO   ATTORNEY AT LAW                          
LOCAL 132                                 DOUGLASS & LIDDELL                       
7200 GREENLEAF AVENUE, SUITE 380          411 E. HUNTINGTON DRIVE, SUITE 107-356   
WHITTIER, CA  90602-1363                  ARCADIA, CA  91007                       
                                          FOR: DIRECT ACCESS CUSTOMER COALITION    
                                                                                   
                                                                                   
STEVE ENDO                                STEVEN G. LINS                           
PASADENA DEPARTMENT OF WATER & POWER      GENERAL COUNSEL                          
150 S. LOS ROBLES AVE., STE. 200          GLENDALE WATER AND POWER                 
PASADENA, CA  91101                       613 EAST BROADWAY, SUITE 220             
                                          GLENDALE, CA  91206-4394                 
                                                                                   
                                                                                   
DANIEL W. DOUGLASS                        BRUNO JEIDER                             
DOUGLASS & LIDDELL                        BURBANK WATER & POWER                    
21700 OXNARD STREET, SUITE 1030           164 WEST MAGNOLIA BLVD.                  
WOODLAND HILLS, CA  91367                 BURBANK, CA  91502                       
FOR: ALLIANCE FOR RETAIL ENERGY MARKETS                                            
                                                                                   
                                                                                   
CASE ADMINISTRATION                       GLORIA M. ING                            
SOUTHERN CALIFORNIA EDISON COMPANY        ATTORNEY AT LAW                          
LAW DEPARTMENT, ROOM 370                  SOUTHERN CALIFORNIA EDISON COMPANY       
2244 WALNUT GROVE AVENUE                  2244 WALNUT GROVE AVENUE                 
ROSEMEAD, CA  91770                       ROSEMEAD, CA  91770                      
                                                                                   
                                                                                   
JAIRAM GOPAL                              DAN PERKINS                              
SOUTHERN CALIFORNIA EDISON                ENERGYSMARTHOMES.NET                     
2244 WALNUT GROVE, GO1-C                  983 PHILLIPS ST.                         
ROSEMEAD, CA  91770                       VISTA, CA  92083                         
                                          FOR: CITY OF SAN DIEGO (SUSTAINABLE      
                                          ENERGY ADVISORY BOARD)                   
                                                                                   
                                                                                   
JAMES F. WALSH                            KELLY M. FOLEY                           
ATTORNEY AT LAW                           ATTORNEY AT LAW                          
SEMPRA ENERGY                             SAN DIEGO GAS & ELECTRIC COMPANY         
101 ASH STREET                            101 ASH STREET, HQ12                     
SAN DIEGO, CA  92101-3017                 SAN DIEGO, CA  92101-3017                
                                                                                   
                                                                                   
ART NEILL                                 DONALD C. LIDDELL                        
ATTORNEY AT LAW                           DOUGLASS & LIDDELL                       
UTILITY CONSUMERS' ACTION NETWORK         2928 2ND AVENUE                          
3100 5TH AVE. SUITE B                     SAN DIEGO, CA  92103                     
SAN DIEGO, CA  92103                      FOR: CALIFORNIA NATURAL GAS VEHICLE      
                                          ASSOCIATION                              
                                                                                   
                                                                                   
THOMAS BLAIR                              JOHN  W. LESLIE                          
CITY OF SAN DIEGO                         ATTORNEY AT LAW                          
9601 RIDGEHAVEN COURT, STE. 120/MS11      LUCE, FORWARD, HAMILTON & SCRIPPS, LLP   
SAN DIEGO, CA  92123                      11988 EL CAMINO REAL, SUITE 200          
                                          SAN DIEGO, CA  92130-2592                
                                                                                   
                                                                                   
ELSTON K. GRUBAUGH                        BERNARDO R. GARCIA                       
IMPERIAL IRRIGATION DISTRICT              REGION 5 DIRECTOR                        
333 EAST BARIONI BLVD.                    UTILITY WORKERS UNION OF AMERICA         
IMPERIAL, CA  92251                       215 AVENIDA DEL MAR, SUITE M             
                                          SAN CLEMENTE, CA  92674-0037             
                                                                                   
                                                                                   
ROY M. BOZARTH                            BRUCE FOSTER                             
UTILITY WORKERS UNION OF AMERICA          SENIOR VICE PRESIDENT                    
LOCAL 483                                 SOUTHERN CALIFORNIA EDISON COMPANY       
920 W. PINE AVENUE                        601 VAN NESS AVENUE, STE. 2040           
LOMPOC, CA  93436                         SAN FRANCISCO, CA  94102                 
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DAN SKOPEC                                MARCEL HAWIGER                           
VP REGULATORY AFFAIRS - S.F.              ATTORNEY AT LAW                          
SAN DIEGO GAS AND ELECTRIC COMPANY        THE UTILITY REFORM NETWORK               
601 VAN NESS AVENUE, SUITE 2060           711 VAN NESS AVENUE, SUITE 350           
SAN FRANCISCO, CA  94102                  SAN FRANCISCO, CA  94102                 
                                                                                   
                                                                                   
NINA SUETAKE                              SEEMA SRINIVASAN                         
ATTORNEY AT LAW                           ATTORNEY AT LAW                          
THE UTILITY REFORM NETWORK                ALCANTAR & KAHL, LLP                     
711 VAN NESS AVE., STE. 350               120 MONTGOMERY STREET, SUITE 2200        
SAN FRANCISCO, CA  94102                  SAN FRANCISCO, CA  94104                 
                                                                                   
                                                                                   
BRUCE FRASER                              CALIFORNIA ENERGY MARKETS                
PACIFIC GAS AND ELECTRIC                  425 DIVISADERO ST., SUITE 303            
77 BEALE STREET, ROOM 941                 SAN FRANCISCO, CA  94117                 
SAN FRANCISCO, CA  94105                                                           
                                                                                   
                                                                                   
BRIAN K. CHERRY                           CASE COORDINATION                        
VP, REGULATORY RELATIONS                  PACIFIC GAS AND ELECTRIC COMPANY         
PACIFIC GAS AND ELECTRIC COMPANY          PO BOX 770000; MC B9A                    
PO BOX 770000, MAIL CODE: B10C            SAN FRANCISCO, CA  94177                 
SAN FRANCISCO, CA  94177                  FOR: PACIFIC GAS AND ELECTRIC COMPANY    
                                                                                   
                                                                                   
PATRICIA R. THOMPSON                      PATRICIA THOMPSON                        
SUMMIT BLUE CONSULTING                    SUMMIT BLUE CONSULTING                   
2752 DOS RIOS DR.                         2920 CAMINO DIABLO, SUITE 210            
SAN RAMON, CA  94583                      WALNUT CREEK, CA  94597                  
                                                                                   
                                                                                   
CATHERINE E. YAP                          WILLIAM A. MONSEN                        
BARKOVICH & YAP, INC.                     MRW & ASSOCIATES, INC.                   
PO BOX 11031                              1814 FRANKLIN STREET, SUITE 720          
OAKLAND, CA  94611                        OAKLAND, CA  94612                       
                                                                                   
                                                                                   
MRW & ASSOCIATES, INC.                    DAVID MARCUS                             
1814 FRANKLIN STREET, SUITE 720           PO BOX 1287                              
OAKLAND, CA  94612                        BERKELEY, CA  94701                      
                                                                                   
                                                                                   
JESSE W. RASKIN                           KENECHUKWU OKOCHA                        
LEGAL ASSOCIATE                           THE GREENLINING INSTITUTE                
THE GREENLINING INSTITUTE                 1918 UNIVERSITY AVENUE, 2ND FLOOR        
1918 UNIVERSITY AVENUE, 2ND FLOOR         BERKELEY, CA  94704                      
BERKELEY, CA  94704                                                                
                                                                                   
                                                                                   
ROBERT GNAIZDA                            SAMUEL KANG                              
POLICY DIRECTOR/GENERAL COUNSEL           MANAGING ATTORNEY                        
THE GREENLINING INSTITUTE                 THE GREENLINING INSTITUTE                
1918 UNIVERSITY AVENUE, SECOND FLOOR      1904 UNIVERSITY AVE., 2ND FLOOR          
BERKELEY, CA  94704                       BERKELEY, CA  94704                      
                                                                                   
                                                                                   
STEPHANIE CHEN                            J.P. ROSS                                
LEGAL ASSOCIATE                           VP - STRATEGIC RELATIONSHIP              
THE GREENLINING INSTITUTE                 SUNGEVITY                                
1918 UNIVERSITY AVENUE, 2ND FLOOR         1625 SHATTUCK AVE., STE 210              
BERKELEY, CA  94704                       BERKELEY, CA  94709                      
                                                                                   
                                                                                   
WENDY L. ILLINGWORTH                      BILL MARCUS                              
ECONOMIC INSIGHTS                         JBS ENERGY                               
320 FEATHER LANE                          311 D STREET, STE. A                     
SANTA CRUZ, CA  95060                     WEST SACRAMENTO, CA  95605               
                                                                                   
                                                                                   
GAYATRI SCHILBERG                         RICHARD MCCANN                           
JBS ENERGY                                M.CUBED                                  
311 D STREET, SUITE A                     2655 PORTAGE BAY ROAD, SUITE 3           
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WEST SACRAMENTO, CA  95605                DAVIS, CA  95616                         
                                                                                   
                                                                                   
AUDRA HARTMANN                            KELLIE SMITH                             
DYNEGY INC.                               SENATE ENERGY/UTILITIES & COMMUNICATION  
980 NINTH STREET, SUITE 2130              STATE CAPITOL, ROOM 4038                 
SACRAMENTO, CA  95814                     SACRAMENTO, CA  95814                    
                                                                                   
                                                                                   
ANNIE STANGE                             
ALCANTAR & KAHL                          
1300 SW FIFTH AVE., SUITE 1750           
PORTLAND, OR  97201                      
                                         
                                         

LAURA LEI STRAIN                          BELINDA GATTI                            
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY DIVISION                           ENERGY DIVISION                          
320 WEST 4TH STREET SUITE 500             AREA 4-A                                 
LOS ANGELES, CA  90013                    505 VAN NESS AVENUE                      
FOR: ENERGY                               SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
CLAYTON K. TANG                           DONALD J. LAFRENZ                        
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY COST OF SERVICE & NATURAL GAS BRA  ENERGY DIVISION                          
ROOM 4205                                 AREA 4-A                                 
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
FOR: DRA                                  FOR: ENERGY                              
                                                                                   
                                                                                   
DONNA-FAY BOWER                           DOUGLAS M. LONG                          
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY COST OF SERVICE & NATURAL GAS BRA  DIVISION OF ADMINISTRATIVE LAW JUDGES    
ROOM 4205                                 ROOM 5023                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
FOR: DRA                                                                           
                                                                                   
                                                                                   
GREGORY HEIDEN                            JOYCE ALFTON                             
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
LEGAL DIVISION                            ENERGY DIVISION                          
ROOM 5039                                 AREA 4-A                                 
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
FOR: DRA                                                                           
                                                                                   
                                                                                   
LISA-MARIE SALVACION                      RICHARD A. MYERS                         
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
LEGAL DIVISION                            ENERGY DIVISION                          
ROOM 4107                                 AREA 4-A                                 
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
ROBERT M. POCTA                           ROBERT MASON                             
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY COST OF SERVICE & NATURAL GAS BRA  EXECUTIVE DIVISION                       
ROOM 4205                                 ROOM 5141                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
FOR: DRA                                                                           
                                                                                   
                                                                                   
TRUMAN L. BURNS                          
CALIF PUBLIC UTILITIES COMMISSION        
ENERGY COST OF SERVICE & NATURAL GAS BRA 
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ROOM 4102                                
505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214            
FOR: DRA                                 
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KEVIN SAVILLE                             JOHN A. GUTIERREZ                        
ASSOCIATE GENERAL COUNSEL                 DIRECTOR OF GOVERNMENT AFFAIRS           
FRONTIER COMMUNICATIONS                   COMCAST PHONE OF CALIFORNIA, LLC         
2378 WILSHIRE BOULEVARD                   PO BOX 5147                              
MOUND, MN  55364                          SAN RAMON, CA  84583                     
FOR: FRONTIER COMMUNICATIONS              FOR: COMCAST CABLE COMMUNICATIONS, INC.  
                                                                                   
                                                                                   
SCOTT KUHN                                JESUS G. ROMAN ESQ                       
SENIOR DEPUTY COUNTY COUNSEL              ATTORNEY                                 
652 KENNETH HAHN HALL OF ADMINISTRATION   VERIZON CALIFORNIA                       
500 W. TEMPLE STREET                      112 LAKEVIEW CANYON ROAD, CA501LB        
LOS ANGELES, CA  90012                    THOUSAND OAKS, CA  91362                 
FOR: LOS ANGELES COUNTY                   FOR: VERIZON CALIFORNIA                  
                                                                                   
                                                                                   
ROBERT F. LEMOINE                         DIANE J. CONKLIN                         
ATTORNEY                                  SPOKESPERSON                             
SOUTHERN CALIFORNIA EDISON                MUSSEY GRADE ROAD ALLIANCE               
2244 WALNUT GROVE AVE.                    PO BOX 683                               
ROSEMEAD, CA  91770                       RAMONA, CA  92065                        
FOR: SOUTHERN CALIFORNIA EDISON           FOR: MUSSEY GRADE ROAD ALLIANCE          
                                                                                   
                                                                                   
KEITH MELVILLE                            MICHAEL BAGLEY                           
ATTORNEY AT LAW                           VERIZON WIRELESS                         
SAN DIEGO GAS & ELECTRIC COMPANY          15505 SAND CANYON AVENUE                 
101 ASH STREET, HQ 13D                    IRVINE, CA  92612                        
SAN DIEGO, CA  92112                      FOR: VERIZON WIRELESS                    
FOR: SAN DIEGO GAS & ELECTRIC COMPANY                                              
                                                                                   
                                                                                   
JON DOHM                                  JAMES E. BRITSCH                         
CROWN CASTLE USA, WEST AREA               FACILITIES MANAGEMENT SPECIALISTS LLC    
510 CASTILLO STREET, SUITE 303            1231 CRESTLINE DRIVE                     
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SANTA BARBARA, CA  93101                  SANTA BARBARA, CA  93105                 
FOR: CALWA                                FOR: FACILITIES MANAGEMENT SPECIALISTS,  
                                          LLC.                                     
                                                                                   
                                                                                   
ROBERT FINKELSTEIN                        KIMBERLY LIPPI                           
THE UTILITY REFORM NETWORK                CALIF PUBLIC UTILITIES COMMISSION        
711 VAN NESS AVENUE, 350                  LEGAL DIVISION                           
SAN FRANCISCO, CA  94102                  ROOM 5001                                
FOR: TURN                                 505 VAN NESS AVENUE                      
                                          SAN FRANCISCO, CA  94102-3214            
                                          FOR: CPSD                                
                                                                                   
                                                                                   
NELSONYA CAUSBY                           PETER A. CASCIATO                        
GENERAL ATTORNEY                          ATTORNEY AT LAW                          
AT&T CALIFORNIA                           A PROFESSIONAL CORPORATION               
525 MARKET ST., STE 2025                  355 BRYANT STREET, SUITE 410             
SAN FRANCISCO, CA  94105                  SAN FRANCISCO, CA  94107                 
FOR: AT&T CALIFORNIA                      FOR: COMCAST PHONE OF CALIFORNIA         
                                                                                   
                                                                                   
JEANNE B. ARMSTRONG                       PATRICK M. ROSVALL                       
ATTORNEY AT LAW                           COOPER, WHITE & COOPER LLP               
GOODIN MACBRIDE SQUERI DAY & LAMPREY LLP  201 CALIFORNIA STREET, 17TH FLOOR        
505 SANSOME STREET, SUITE 900             SAN FRANCISCO, CA  94111                 
SAN FRANCISCO, CA  94111                  FOR: SMALL LECS                          
FOR: COUNSEL FOR CTIA-THE WIRELESS                                                 
ASSOCIATION GOODIN, MACBRIDE, SQUERI,                                              
DAY & LALMPREY, LLP                                                                
                                                                                   
                                                                                   
ROBERT MILLAR                             VIDHYA PRABHAKARAN                       
DAVIS WRIGHT TREMAINE, LLP                GOODIN MACBRIDE SQUERI DAY & LAMPREY LLP 
505 MONTGOMERY STREET, SUITE 800          505 SANSOME STREET, SUITE 900            
SAN FRANCISCO, CA  94111                  SAN FRANCISCO, CA  94111                 
FOR: NEXTG NETWORKS OF CALIFORNIA, INC.   FOR: PACIFICORP                          
                                                                                   
                                                                                   
EDWARD O'NEILL                            SUZANNE TOLLER                           
DAVIS WRIGHT TREMAINE LLP                 DAVIS WRIGHT TREMAINE                    
505 MONTGOMERY STREET, SUITE 800          505 MONTGOMERY STREET, SUITE 800         
SAN FRANCISCO, CA  94111-6533             SAN FRANCISCO, CA  94111-6533            
FOR: COXCOM, INC./COX CALIFORNIA TELCOM   FOR: DAVIS WRIGHT TREMAINE               
LLC                                                                                
                                                                                   
                                                                                   
JEROME CANDELARIA                         ROBERT L. DELSMAN                        
ATTORNEY AT LAW                           NEXTG NETWORKS OF CALIFORNIA, INC        
CALIFORNIA CABLE TV ASSOCIATION           2216 OTOOLE AVENUE                       
360 22ND STREET, NO. 750                  SAN JOSE, CA  95131                      
OAKLAND, CA  94612                        FOR: NEXTG NETWORKS OF CALIFORNIA, INC.  
FOR: CCTA                                                                          
                                                                                   
                                                                                   
CASEY HASHIMOTO                           STEPHEN R. CIESLEWICZ                    
TURLOCK IRRIGATION DISTRICT               CN UTILITY CONSULTING, INC               
333 CANAL DRIVE                           120 PLEASANT HILL AVE. NORTH, STE.190    
TURLOCK, CA  95380                        SEBASTOPOL, CA  95472                    
FOR: TURLOCK IRRIGATION DISTRICT          FOR: CN UTILITY CONSULTING, INC          
                                                                                   
                                                                                   
ERNYLEE CHAMLEE                           BRUCE MCLAUGHLIN                         
CAL DEP OF FOREST AND FIRE PROTECTION     BRAUN & BLAISING MCLAUGHLIN, P.C.        
1131 S STREET                             915 L STREET, SUITE 1270                 
SACRAMENTO, CA  95811                     SACRAMENTO, CA  95814                    
FOR: CALIFORNIA DEPARTMENT OF FORESTRY    FOR: BRAUN BLAISING MCLAUGHLIN, PC       
AND FIRE PROCTECTION                                                               
                                                                                   
                                                                                   
JUSTIN C. WYNNE                          
ATTORNEY AT LAW                          
BRAUN BLAISING MCLAUGHLIN, P.C.          
915 L STREET, SUITE 1270                 
SACRAMENTO, CA  95814                    
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FOR: CALIFORNIA MUNICIPAL UTILITIES      
ASSOCIATION                              
                                         
                                         

BOB RITTER                                MIKE RODEN                               
CROWN CASTLE USA, INC.                    EXECUTIVE DIR-REGULATORY                 
2000 CORPORATE DRIVE                      CINGULAR WIRELESS SERVICES, LLC          
CANONSBURG, PA  15317                     5565 GLENRIDGE CONNECTOR                 
                                          ATLANTA, GA  30342                       
                                                                                   
                                                                                   
MARJORIE HERLTH                           CHRISTOPHER A. HILEN                     
REGIONAL DIRECTOR, PUBLIC POLICY          ASSISTANT GENERAL COUNSEL                
QWEST COMMUNICATIONS CORPORATION          SIERRA PACIFIC POWER COMPANY             
1801 CALIFORNIA ST., 10TH FL.             6100 NEIL ROAD                           
DENVER, CO  80202                         RENO, NV  89520                          
                                          FOR:  COUNSEL FOR SIERRA PACIFIC POWER   
                                          COMPANY                                  
                                                                                   
                                                                                   
LARI SHEEHAN                              JOHN R. TODD                             
COUNTY OF LOS ANGELES                     PREVENTION SERVICES BUREAU               
500 W. TEMPLE STREET, ROOM 723            COUNTY OF LOS ANGELES FIRE DEPARTMENT    
LOS ANGELES, CA  90012                    1320 N. EASTERN AVENUE                   
                                          LOS ANGLELES, CA  90063-3294             
                                                                                   
                                                                                   
JACQUE LOPEZ                              LORRAINE A. KOCEN                        
VERIZON CALIFORNIA INC                    SENIOR STAFF CONSULTANT                  
112 LAKEVIEW CANYON ROAD, CA501LB         VERIZON CALIFORNIA INC.                  
THOUSAND OAKS, CA  91362                  112 S. LAKEVIEW CANYON ROAD, CA 501LS    
                                          THOUSAND OAKS, CA  91362                 
                                                                                   
                                                                                   
STEVE FORD                                CASE ADMIN                               
MANAGER, CONSTRUCTION METHODS             SCE LAW DEPT                             
CHINO OFFICE BUILDING                     2244 WALNUT GROVE AVE.                   
14005 S. BENSON AVE.,                     ROSEMEAD, CA  91770                      
CHINO, CA  91710-7026                                                              
FOR: CONSTRUCTION METHODS                                                          
                                                                                   
                                                                                   
JAMES LEHRER                              STEVE M. DUNN                            
SOUTHERN CALIFORNIA EDISON                DEPARTMENT OF PUBLIC WORKS               
LAW DEPARTMENT                            COUNTY OF LOS ANGELES                    
2244 WALNUT GROVE AVENUE                  PO BOX 1460                              
ROSEMEAD, CA  91770                       ALHAMBRA, CA  91802-1460                 
                                                                                   
                                                                                   
JOSEPH W. MITCHELL, PH. D.                ALLEN K. TRIAL                           
M-BAR TECHNOLOGIES AND CONSULTING         COUNSEL                                  
19412 KIMBALL VALLEY RD                   SAN DIEGO GAS & ELECTRIC COMPANY         
RAMONA, CA  92065                         101 ASH STREET, HQ-12                    
                                          SAN DIEGO, CA  92101                     
                                                                                   
                                                                                   
ESTHER NORTHRUP                           JOHN A. PACHECO                          
COX COMMUNICATIONS                        ATTORNEY AT LAW                          
350 10TH AVENUE, SUITE 600                SEMPRA ENERGY                            
SAN DIEGO, CA  92101                      101 ASH STREET, HQ-12                    
                                          SAN DIEGO, CA  92101-3017                
                                          FOR: SAN DIEGO GAS & ELECTRIC COMPANY    
                                                                                   
                                                                                   
DON LIDDELL                               LISA URICK                               
ATTORNEY AT LAW                           ATTORNEY AT LAW                          
DOUGLASS & LIDDELL                        SAN DIEGO GAS & ELECTRIC COMPANY         
2928 2ND AVENUE                           101 ASH STREET                           
SAN DIEGO, CA  92103                      SAN DIEGO, CA  92112                     
                                                                                   

Information Only 

Page 3 of 7CPUC - Service Lists - R0811005

12/22/2008http://docs.cpuc.ca.gov/published/service_lists/R0811005_77981.htm 49



                                                                                   
DAVID DOHREN                              GREGORY L. WALTERS                       
SAN DIEGO GAS & ELECTRIC COMPANY          SAN DIEGO GAS & ELECTRIC COMPANY         
8316 CENTURY PARK COURT, CP51D            8316 CENTURY PARK COURT                  
SAN DIEGO, CA  92123                      SAN DIEGO, CA  92123                     
                                          FOR: SAN DIEGO GAS & ELECTRIC            
                                                                                   
                                                                                   
REBECCA GILES                             JUSTIN CASHMER                           
SAN DIEGO GAS AND ELECTRIC COMPANY        VERIZON CALIFORNIA INC.                  
REGULATORY AFFAIRS DEPT. - CP32D          11 S. 4TH ST.                            
8330 CENTURY PARK COURT                   REDLANDS, CA  92373                      
SAN DIEGO, CA  92123                                                               
FOR: SAN DIEGO GAS AND ELECTRIC COMPANY                                            
                                                                                   
                                                                                   
BILL D. CARNAHAN                          LINDA BURTON                             
EXECUTIVE DIRECTOR                        REGULATORY MANAGER                       
DIRECTOR, PUBLIC UTILITIES DEPARTMENT     SIERRA TELEPHONE COMPANY, INC.           
3900 MAIN STREET                          PO BOX 219                               
RIVERSIDE, CA  92522-0600                 OAKHURST, CA  93644-0219                 
                                          FOR: SIERRA TELEPHONE COMPANY, INC.      
                                                                                   
                                                                                   
WILLIAM A.G. WILDE                        ELAINE M. DUNCAN                         
PRESIDENT                                 ATTORNEY AT LAW                          
CREATIVE INTERCONNECT COM. LLC            VERIZON                                  
555 0LD COUNTY RD., SUITE 100             711 VAN NESS AVENUE, SUITE 300           
SAN CARLOS, CA  94070                     SAN FRANCISCO, CA  94102                 
                                                                                   
                                                                                   
MARCEL HAWIGER                            REGINA COSTA                             
ATTORNEY AT LAW                           RESEARCH DIRECTOR                        
THE UTILITY REFORM NETWORK                THE UTILITY REFORM NETWORK               
711 VAN NESS AVENUE, SUITE 350            711 VAN NESS AVENUE, SUITE 350           
SAN FRANCISCO, CA  94102                  SAN FRANCISCO, CA  94102                 
FOR: TURN                                 FOR: TURN                                
                                                                                   
                                                                                   
STEPHEN A. S. MORRISON                    JAMES HENDRY                             
CITY & COUNTY OF SAN FRANCISCO            UTILITIES SPECIALIST                     
CITY HALL, SUITE 234                      SAN FRANCISCO PUBLIC UTILITIES COMM.     
1 DR CARLTON B. GOODLET PLACE             1155 MARKET STREET, FOURTH FLOOR         
SAN FRANCISCO, CA  94102-4682             SAN FRANCISCO, CA  94103                 
                                                                                   
                                                                                   
MARISA MITCHELL                           DAVID POSTER                             
ENVIRONMENTAL SCIENTIST                   PACIFIC GAS AND ELECTRIC COMPANY         
ASPEN ENVIRONMENTAL GROUP                 77 BEALE ST., MC B10A                    
235 MONTGOMERY STREET, SUITE 935          SAN FRANCISCO, CA  94105                 
SAN FRANCISCO, CA  94104                                                           
                                                                                   
                                                                                   
FASSIL FENIKILE                           KEITH KROM                               
DIRECTOR-REGULATORY                       GENERAL ATTORNEY                         
AT&T CALIFORNIA                           AT&T CALIFORNIA                          
525 MARKET STREET, ROOM 1925              525 MARKET STREET, SUITE 2025            
SAN FRANCISCO, CA  94105                  SAN FRANCISCO, CA  94105                 
                                                                                   
                                                                                   
LISE H. JORDAN                            MARGARET M. DILLON                       
ATTORNEY FOR:                             ASSOCIATE DIRECTOR                       
PACIFIC GAS AND ELECTRIC COMPANY          PACIFIC BELL TELEPHONE COMPANY           
77 BEALE STREET                           525 MARKET STREET, 18TH FL., NO. 15      
SAN FRANCISCO, CA  94105                  SAN FRANCISCO, CA  94105                 
FOR: PG & E                                                                        
                                                                                   
                                                                                   
MICHELLE CHOO                             PETER M. HAYES                           
AT&T CALIFORNIA                           GENERAL MANAGER                          
525 MARKET STREET, 20TH FLOOR             PACIFIC BELL TELEPHONE COMPANY           
SAN FRANCISCO, CA  94105                  525 MARKET STREET, RM 1919               
                                          SAN FRANCISCO, CA  94105                 
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RACHEL A. BIRKEY                          ROSS JOHNSON                             
OFFICE OF THE GENERAL COUNSEL             AREA MGR-REGULATORY                      
U.S. DEPT. OF AGRICULTURE                 AT&T CALIFORNIA                          
33 NEW MONTGOMERY ST., 17TH FLOOR         525 MARKET STREET, 19TH FLOOR, 33        
SAN FRANCISCO, CA  94105                  SAN FRANCISCO, CA  94105                 
                                                                                   
                                                                                   
SANDY LAMBOY                              THOMAS SELHORST                          
PACIFIC GAS AND ELECTRIC COMPANY          SENIOR PARALEGAL                         
77 BEALE STREET, MC B13L                  AT&T CALIFORNIA                          
SAN FRANCISCO, CA  94105                  525 MARKET STREET, 20TH FLR, RM 2023     
                                          SAN FRANCISCO, CA  94105                 
                                                                                   
                                                                                   
KATHERINE CARLIN                          MARK P. SCHREIBER                        
DAVIS WRIGHT TREMAINE LLP                 ATTORNEY AT LAW                          
505 MONTGOMERY STREET, SUITE 800          COOPER, WHITE & COOPER, LLP              
SAN FRANCISCO, CA  94111                  201 CALIFORNIA STREET, 17TH FLOOR        
                                          SAN FRANCISCO, CA  94111                 
                                                                                   
                                                                                   
KATIE NELSON                              CALIFORNIA ENERGY MARKETS                
DAVIS WRIGHT TREMAINE, LLP                425 DIVISADERO ST. SUITE 303             
505 MONTGOMERY STREET, SUITE 800          SAN FRANCISCO, CA  94117                 
SAN FRANCISCO, CA  94111-6533                                                      
FOR: DAVIS WRIGHT TREMAINE, LLP                                                    
                                                                                   
                                                                                   
ROBIN HARRINGTON                          AMY BARTELL                              
STAFF COUNSEL                             CITY OF PALO ALTO                        
CAL.DEPT OF FORESTRY AND FIRE PROTECTION  250 HAMILTON AVENUE, PO BOX 10250        
PO BOX 944246                             PALO ALTO, CA  94303                     
SACRAMENTO, CA  94244-2460                                                         
                                                                                   
                                                                                   
GRANT KOLLING                             ALEXIS K. WODTKE                         
CITY OF PALO ALTO                         STAFF ATTORNEY                           
250 HAMILTON AVENUE, PO BOX 10250         CONSUMER FEDERATION OF CALIFORNIA        
PALO ALTO, CA  94303                      520 S. EL CAMINO REAL, STE. 340          
                                          SAN MATEO, CA  94402                     
                                                                                   
                                                                                   
LARRY ABERNATHY                           DOUGLAS GARRETT                          
DAVEY TREE                                COX COMMUNICATIONS                       
PO BOX 5015                               2200 POWELL STREET, STE. 1035            
LIVERMORE, CA  94550                      EMERYVILLE, CA  94608                    
                                                                                   
                                                                                   
LESLA LEHTONEN                            MRW & ASSOCIATES, INC                    
VP LEGAL AND REGULATORY AFFAIRS           1814 FRANKLIN STREET, STE 720            
CALIFORNIA CABLE & TELECOM ASSOCIATION    OAKLAND, CA  94612                       
360 22ND STREET, SUITE 750                FOR: MRW & ASSOCIATES, INC               
OAKLAND, CA  94612                                                                 
                                                                                   
                                                                                   
CARLOS FERNANDEZ-PELLO                    ROBERT NOVEMBRI                          
UNIVERSITY OF CALIFORNIA BERKELEY         NOVEMBRI CONSULTING, LLC                 
DEPARTMENT OF MECHANICAL ENGINEERING      PO BOX 746                               
6105 ETCHEVERRY HALL                      NOVATO, CA  94948-0746                   
BERKELEY, CA  94720-1740                  FOR: NOVEMBRI CONSULTING, LLC            
                                                                                   
                                                                                   
ROBERT WOLFE                              BARRY F. MCCARTHY                        
AT&T CALIFORNIA                           ATTORNEY AT LAW                          
310 MARTIN AVENUE, ROOM 100A              MCCARTHY & BERLIN LLP                    
SANTA CLARA, CA  95050                    100 W. SAN FERNANDO ST., SUITE 501       
                                          SAN JOSE, CA  95113                      
                                          FOR: CITIY OF ANAHEIM; NORTHERN          
                                          CALIFORNIA POWER AGENCY; TURLOCK         
                                          IRRIGATION DISTRICT                      
                                                                                   
                                                                                   
SUSAN M. O'BRIEN                          SUSIE BERLIN                             
ATTORNEY AT LAW                           ATTORNEY AT LAW                          
MCCARTHY & BERLIN, LLP                    MC CARTHY & BERLIN, LLP                  
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100 W. SAN FERNANDO STREET, SUITE 501     100 W SAN FERNANDO ST., STE 501          
SAN JOSE, CA  95113                       SAN JOSE, CA  95113                      
                                                                                   
                                                                                   
LYNNE MARTINEZ                            THOMAS S. KIMBALL                        
DIRECTOR GOVERNMENT AFFAIRS               MODESTO IRRIGATION DISTRICT              
PAC-WEST TELECOMM, INC.                   1231 11TH STREET                         
4210 CORONADO AVE.                        MODESTO, CA  95352                       
STOCKTON, CA  95204                                                                
                                                                                   
                                                                                   
JOY A. WARREN                             BRIAN LAFOLLETTE                         
REGULATORY ADMINISTRATOR                  TURLOCK IRRIGATION DISTRICT              
MODESTO IRRIGATION DISTRICT               PO BOX 949                               
1231 11TH STREET                          333 EAST CANAL DRIVE                     
MODESTO, CA  95354                        TURLOCK, CA  95381-0949                  
                                                                                   
                                                                                   
GAYATRI SCHILBERG                         SCOTT TOMASHEFSKY                        
JBS ENERGY                                REGULATORY AFFAIRS MANAGER               
311 D STREET, SUITE A                     NORTHERN CALIFORNIA POWER AGENCY         
WEST SACRAMENTO, CA  95605                651 COMMERCE DRIVE                       
                                          ROSEVILLE, CA  95678                     
                                                                                   
                                                                                   
CHARLIE BORN                              LYNN HAUG                                
MANAGER, GOVERNMENT AND EXTERNAL AFFAIRS  ATTORNEY AT LAW                          
FRONTIER COMMUNICATIONS                   ELLISON, SCHNEIDER & HARRIS, LLP         
PO BOX 340                                2015 H STREET                            
ELK GROVE, CA  95759                      SACRAMENTO, CA  95811                    
                                                                                   
                                                                                   
SCOTT BLAISING                            MARGARET FELTS                           
ATTORNEY AT LAW                           PRESIDENT                                
BRAUN & BLAISING MCLAUGHLIN,  P.C.        CALIFORNIA COMMUNICATIONS ASSN           
915 L STREET, SUITE 1270                  1321 HOWE AVE. SUITE 202                 
SACRAMENTO, CA  95814                     SACRAMENTO, CA  95825                    
                                                                                   
                                                                                   
CATHIE ALLEN                              HEIDE CASWELL                            
REGULATORY MANAGER                        PACIFICORP                               
PACIFICORP                                825 NE MULTNOMAH STREET, SUITE 1500      
825 NE MULTNOMAH STREET, SUITE 2000       PORTLAND, OR  97232                      
PORTLAND, OR  97232                                                                
                                                                                   
                                                                                   
JORDAN WHITE                              CYNTHIA MANHEIM                          
SENIOR ATTORNEY                           GENERAL ATTORNEY                         
PACIFICORP                                CINGULAR WIRELESS SERVICES, LLC          
825 NE MULTNOMAH STREET, SUITE 1800       16331 NE 72ND WAY, ROOM RTC 1            
PORTLAND, OR  97232                       REDMOND, WA  98052                       
                                                                                   
                                                                                   
ADAM L. SHERR                            
QWEST COMMUNICATIONS CORPORATION         
1600 7TH AVENUE, 3206                    
SEATTLE, WA  98191                       
FOR: QWEST COMMUNICATIONS CORP.          
                                         
                                         

CYNTHIA LEE                               MICHAEL ROBERTSON                        
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
SAFETY & RELIABILITY BRANCH               SAFETY & RELIABILITY BRANCH              
320 WEST 4TH STREET SUITE 500             320 WEST 4TH STREET SUITE 500            
LOS ANGELES, CA  90013                    LOS ANGELES, CA  90013                   
                                                                                   
                                                                                   
RAFFY STEPANIAN                           RAYMOND G. FUGERE                        
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
SAFETY & RELIABILITY BRANCH               SAFETY & RELIABILITY BRANCH              

State Service 
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320 WEST 4TH STREET SUITE 500             320 WEST 4TH STREET SUITE 500            
LOS ANGELES, CA  90013                    LOS ANGELES, CA  90013                   
                                                                                   
                                                                                   
BREWSTER FONG                             ED MOLDAVSKY                             
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY PRICING AND CUSTOMER PROGRAMS BRA  LEGAL DIVISION                           
ROOM 4209                                 ROOM 5037                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
ERIC CHIANG                               HARVEY Y. MORRIS                         
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY DIVISION                           LEGAL DIVISION                           
AREA 4-A                                  ROOM 5036                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
JULIE HALLIGAN                            MELISSA C. SLAWSON                       
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
CONSUMER PROTECTION AND SAFETY DIVISION   POLICY ANALYSIS BRANCH                   
ROOM 2203                                 AREA 3-F                                 
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
MICHAEL GREER                             ROBERT MASON                             
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
COMMUNICATIONS POLICY BRANCH              EXECUTIVE DIVISION                       
ROOM 4211                                 ROOM 5141                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
TIMOTHY KENNEY                           
CALIF PUBLIC UTILITIES COMMISSION        
DIVISION OF ADMINISTRATIVE LAW JUDGES    
ROOM 5021                                
505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214            
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November 18, 2019  

 
Elizaveta Malashenko 
Deputy Executive Director, Safety and Enforcement   
California Public Utilities Commission  
505 Van Ness Avenue   
San Francisco, CA, 94102 
 

 

Dear Ms. Malashenko: 
 
As required by Resolution ESRB-8 and in accordance with Ordering Paragraph 1 of California 
Public Utilities Commission (CPUC) Decision (D.) 19-05-042, Pacific Gas and Electric 
Company (PG&E) respectfully submits a compliance report for the proactive de-energization 
event that was initiated on October 26, 2019 and October 29, 2019, and fully restored on 
November 1, 2019.  This report has been verified by a PG&E officer in accordance with Rule 
1.11 of the Commission’s Rules of Practice and Procedure.  
 
If you have any questions, please do not hesitate to call. 
 
Sincerely, 

 
Meredith E. Allen 
Senior Director – Regulatory Relations 
 
Enclosures 
 
cc: Leslie Palmer, SED 
      Anthony Noll, SED 
      Charlotte TerKeurst, SED 
      Dan Bout, SED 
      ESRB_ComplianceFilings@cpuc.ca.gov  
      EnergyDivisionCentralFiles@cpuc.ca.gov 

 

 
 
 
Meredith E. Allen 
Senior Director 
Regulatory Relations 

77 Beale Street, Room 2341   
San Francisco, CA  94105 
 
Mailing Address 
Pacific Gas and Electric Company 
P.O. Box 770000 
Mail Code: B23A 
San Francisco, CA  94177 
 
Tel.: 415-973-2868 
Meredith.Allen@pge.com 
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PG&E Public Safety Power Shutoff (PSPS) Report to the CPUC 
October 26 & 29, 2019 De-Energization Event 

Section 1 – Executive Summary 

Starting on October 26, 2019 and subsequently October 29, 2019, PG&E implemented two Public Safety 
Power Shutoff (PSPS) events in order to mitigate catastrophic wildfire risk presented by significant 
offshore wind events combined with low humidity levels and critically dry fuels. The first offshore wind 
event started on October 26 with weather conditions lasting through October 28. The second offshore 
wind event started on October 29 with weather conditions lasting through October 30 for the majority of 
areas in scope for de-energization and ending on October 31 in the remaining areas in scope.  Within 
these offshore wind events, PG&E planned de-energization times specific to different geographic areas 
based on their unique weather timing to minimize outage durations. These unique de-energization phases 
are referred to as Time Periods (TP) and were defined as described in Table 1, Figure 1, and Figure 2 
below. In total, approximately 941,0001 unique customers were impacted over the course of both events, 
with some customers impacted by both events. 

Weather is closely monitored throughout the course of the event, up until just before de-energization, to 
ensure that operational plans are adjusted to any observed increase or decrease in weather risk. Based on 
the dynamic nature of the forecasted weather, both events had Time Periods added where new risks were 
presented after initial scoping, and both events had Time Periods where de-energization was “aborted” 
when incoming weather data indicated improvement and it was determined safe to keep the area 
energized. Specifically, during the October 26 event, TP7 was added after initial scoping and TP6 was 
aborted. During the October 29 event, TP1A and TP3B were added after initial scoping and TP6, TP7, and 
TP8 were aborted.   

Over the course of the combined October 26 and October 29 events, customers were impacted with longer 
outage durations than other events this year. Two factors contributed to extended outages. First, the 
duration of the offshore winds was longer in comparison to past events. The wind during the October 26 
event lasted roughly 36 hours in some areas, and during the October 29 event weather lasted roughly 24 
hours. Second, the consecutive and close timing of the two offshore wind events created a scenario where 
the October 26 event “all clears” occurred roughly 24 hours prior to when the October 29 offshore winds 
were expected to arrive, and de-energization was to begin in many of the same areas.  This overlap of 2 
events, one concluding and one beginning, resulted in approximately 12 hours of day-light restoration 
time available for patrols and restoration for the October 26 event. Customers in scope for both events 
experienced a cycle of either being de-energized and restored for a short period of time, and then de-
energized again, or being de-energized and remaining de-energized over the duration of both events. The 
average customer outage duration for the combined events was approximately 55 hours. PG&E recognizes 
that the timely restoration of customers is of the utmost importance and is committed to leveraging all 
currently available resources while continuing to explore new processes and technologies that reduce 
restoration times.  

Shutting off power to our customers creates significant disruptions and hardships, and it is a decision 
PG&E makes only after thorough analysis of all options. As PG&E prepared to de-energize for public 
safety, action was taken to mitigate the impacts of our customers losing power through the use of 
temporary generation, and implementing lessons learned from previous PSPS events including improving 
call center operations and website operations. 

Leading up to and during this PSPS event, PG&E: 

• Communicated about the potential de-energization event through calls, emails, texts, online 
/social media, and news outlets in order to prepare the public for PSPS and mitigate potential 

                                                 
1 Customer impact counts and related details are subject to further adjustment and reconciliation. After each PSPS 
event, PG&E teams reconcile outage details and categorization to ensure PSPS outages are properly labeled and do 
not include outages driven by other factors such as wind related outages outside of the PSPS scope. These data 
reviews and corrections are typically updated for several weeks after a PSPS event. 
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customer impacts. Medical Baseline customers received repeated outreach efforts including door 
knocks when positive contact was not made. 

• Embedded representatives from CAL FIRE, Cal OES, and the CPUC in PG&E’s Emergency 
Operations Center (EOC) to solicit real-time input. 

• Sectionalized 272 circuits to reduce customer impacts by approximately 533,000 customers. 

• Mobilized 77 Community Resource Centers (CRCs) in coordination with local agencies and 
governments to support customers impacted by de-energization. 

• Provided temporary generation support in response to circumstances that posed a risk to public 
safety due to the imminent failure or lack of customers’ backup generation systems. Recipients of 
temporary generation for this event included water treatment and pumping facilities, medical 
centers, tunnels, 911 dispatch centers, senior living facilities, a fire department, and a prison. 

• Safely provided power to portions of four de-energized communities by configuring and 
energizing four temporary microgrids. 

After the weather passed, PG&E:  

• Utilized over 7,200 personnel, including approximately 800 mutual assistance and contractor 
personnel, and 46 helicopters to restore power as rapidly as possible. 

• Identified approximately 328 cases2 of damages or hazards through patrols and repaired or 
cleared these conditions to allow for safe re-energization. 

PG&E captured additional lessons learned and critical feedback from the CPUC, state and local agencies, 
and customers as part of the company’s ongoing effort to improve its execution of PSPS events. Initial 
areas highlighted for further improvement include enhanced scoping ability, increasing the accuracy of 
data, Estimated Times of Restoration (ETOR) precision and communication, improved map precision and 
communication, optimizing external communication, and addressing EOC staff fatigue.

  

                                                 
2 Damages include things such as a tree falling on a powerline and resulting in damage to PG&E assets, while hazards 
include things that could have sparked an ignition if the line was left energized such as a tree limb found suspended in 
electrical wires. 
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Section 2 – Explanation of PG&E’s Decision to De-Energize 

PG&E considers many factors in weighing the risk of catastrophic wildfire against the impacts of de-
energization. These factors include meteorological forecasts and wildfire risk data to determine the scope 
and impact of de-energization, as well as the efficacy of alternatives and mitigations to the extent possible 
prior to the potential de-energization. The same decision-making process was followed for both the 
decision to de-energize for the October 26 event and the decision to de-energize for the October 29 event. 
This process is described in this section with information unique to the individual events noted where 
applicable.  

Forecast models showed high windspeeds, low humidity levels, and critically dry fuels in areas with PG&E 
electrical assets. PG&E’s internal models and forecasts were in consensus with external forecasting 
services, including the European Center for Medium-Range Weather Forecasts (ECMWF), Global 
Forecast System (GFS), Northern and Southern Operations Predictive Services and the National Weather 
Service (NWS). Red flag warnings were in effect in the areas in and around the scope identified for de-
energization. High resolution weather modeling providing forecasts specific to 3-kilometer by 3-kilometer 
geographic areas were used to identify localized areas of high risk. This granular area identification 
establishes the foundation of the PSPS scope. Approaching the event, PG&E’s weather model is updated 
every six hours, and scope is adjusted accordingly for increases or decreases in area of risk.  

Based on the meteorological footprint, circuits within the geographic area of forecasted weather-impact 
are assessed. For distribution lines, the PG&E team determines which circuits are impacted and evaluates 
the ability to sectionalize circuits to limit the de-energization scope and resulting customer impact.  

For transmission lines, the PG&E team analyzes wildfire risk of each transmission line within scope based 
on forecasted wind speeds and Fire Potential Index (FPI) as well as structure type, historical outage 
performance, and recent enhanced inspection information. As a result, select lines were determined to be 
below risk thresholds based on the forecasted weather conditions and, therefore, the risk reduction 
benefit of de-energizing these lines did not outweigh the societal impact of de-energization. These lines 
were approved to stay in service during the event, and only lines deemed to be at a higher risk of 
catastrophic wildfire remained in scope for potential de-energization.  

Select specific transmission circuit scenarios were reviewed in greater detail for their profile of risk, 
customer impact, and/or mitigation opportunities. In these cases, the PG&E Officer-in-Charge (OIC) 
weighs the risk of leaving the lines energized against the public safety impact of de-energizing them, and 
in many cases requests additional mitigations be performed on those lines to leave them energized. 
Examples of transmission circuit scenarios reviewed for the October 26 and October 29 events: 

a. In Santa Rosa, the Corona 115kV runs through a portion of the High Fire Threat District 

(HFTD) in scope as well as adjacent lower risk areas not in the HFTD and therefore not in 

scope. De-energizing Corona 115kV for the area in scope would also result in approximately 

20,000 customers losing service as well in the adjacent area. However, a sectionalizing 

solution was identified and approved that would isolate the in-scope portion of Corona 115kv 

allowing for the approximately 20,000 customers to remain in service without added risk.  

b. In the Central Coast area, the Soledad #1 and #2 115kV circuits were determined to be 

included in scope. De-energizing these two lines would result in de-energization of a 

substation fed by the lines, which would result in the loss of service to approximately 40,000 

customers. However, PG&E’s Grid Control Center confirmed a solution for sourcing the 

substation from other lines without introducing added risk, allowing for the 40,000 

customers to remain in service. This solution was approved. 

c. In the Bay Area, two transmission lines serving Half Moon Bay were in scope for de-

energization. The Hillsdale Junction – Half Moon Bay 60kV line was further reviewed as only 

portions were within the HFTD and de-energization would impact the Tom Lantos Tunnel 

and portions of Half Moon Bay, if de-energized. Upon further assessment, it was determined 

that there was very little incremental customer impact tied to de-energizing the line, and that 

PG&E could provide temporary generation to the tunnel. In this case, the risk reduction 

benefit from de-energizing the line was determined to outweigh the minimalized and 

58



7 

mitigated customer de-energization impact.  Therefore, the decision was made to keep the 

Hillsdale Junction – Half Moon Bay 60kV line in scope for de-energization. 

Further, a Power Flow Analysis is conducted, and coordinated with the CAISO, on the in-scope 
transmission lines to analyze any potential downstream impacts of load shedding and confirm solution 
feasibility with PG&E’s Transmission System Protection team. Thirteen transmission lines were added to 
the de-energization scope as a result of the Power Flow Analysis for the October 26 event. Twenty-three 
transmission lines were added to the de-energization scope as a result of the Power Flow Analysis for the 
October 29 event. 

Based on the identified circuits remaining in scope, the customer impact is determined. For Time Periods 
1-6 of the October 26 event, the total estimated customer impact was approximately 935,000 customers, 
including approximately 5,800 critical customers, and approximately 34,000 medical baseline customers. 
For the October 29 event, the total estimated customer impact was approximately 596,000 customers, 
including approximately 3,800 critical customers, and approximately 21,000 medical baseline customers. 
The status of notifications to these customers was also reviewed at the time of the de-energization 
decisions. (These values represent customer counts estimated prior to the event. Actual customer impact 
data is reconciled after the event. The reconciled counts are stated in the remainder of this report.) 

In light of the meteorological information indicating the potential for catastrophic wildfire and the 

customer impacts from mitigating that risk through de-energization, the PG&E team considered whether 

alternatives to de-energizing could adequately reduce the risk of catastrophic wildfire to obviate the need 

for de-energization. These alternatives included the following: 

• Hazard trees recently inspected but not yet cleared were identified within the scope of each event. 

Focused mitigation of these hazard trees took place ahead of the event t0 clear portions of these 

populations. Trees with higher risk to PG&E assets were prioritized during mitigation. It was 

determined that removal of these hazard trees did not adequately reduce the risk of catastrophic 

wildfire under the forecasted wind conditions.   

• Pre-event patrols were carried out on transmission lines in advance of the October 26 event and 

continued on the morning of the de-energization decision. For the October 29 event, patrol and 

restoration activities from the October 26 event occurred in place of typical pre-event patrol 

opportunities. Insights gathered through the pre-event patrols prior to October 26 and conditions 

reported during the restoration patrols prior to October 29 did not indicate a reduction in the 

assessed risk that would support leaving the lines energized.  

• All automatic reclosing was disabled in Tier 2/Tier 3. It was concluded that this action did not 

provide a sufficient alternative to de-energization.  

• Sectionalizing was implemented to the extent possible. This effort successfully reduced the 

number of customers impacted but did not present an alternative to de-energizing the circuits or 

portions of circuits at risk under the forecasted weather conditions.  

Given the imminent potential for de-energization, readiness of efforts to provide community support and 

mitigate the negative impacts of de-energization were reviewed.  

• Staffing and deployment readiness for over 653 Community Resource Centers (CRCs)was 
confirmed. 

• Temporary microgrids were ready to be activated for community support and power continuity to 
customers and key community resources, including:  

– Angwin Resilience Zone  

– Substation Power Continuity for Placerville, Calistoga, and Grass Valley 

                                                 
3 When the OIC approved the decision to de-energize, the total number of CRCs confirmed as staffed and ready for 
deployment was 65. In total, PG&E ended up establishing 77 CRCs. 
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5.3.2.1 Advanced Weather Monitoring and Weather Stations 
 

PG&E’s Meteorology team currently consists of ten full-time degreed and experienced 
meteorologists and five degreed contract meteorologists that are industry experts in 
operational meteorology, utility meteorology, outage prediction, fire science, data 
science, cloud computing, atmospheric modeling, application development and data 
systems development. Most members of the team hold advanced degrees and the 
team has several alumni from the SJSU Fire Weather Research Laboratory 
(https://www.fireweather.org/). The team’s responsibilities include monitoring and 
forecasting weather for utility operations, as well as maintaining, developing and 

deploying meteorological and decision support models for utility operations.8 

PG&E utilizes public and proprietary state-of-the-art weather forecast model data and 
operates an in-house, high-resolution meteorological modeling system to forecast 
weather conditions, outage potential, and fire potential. PG&E also has a robust history 
of weather data including over 500,000 images from the North American Regional 
Reanalysis (NARR), as well as a high-resolution 30-year, hourly climatology of weather 
and fuels data. These historical datasets are utilized to put forecasts into perspective. 
PG&E also leverages publicly available forecast information from government agencies 
such as the National Weather Service (NWS) and GACCs Predictive Services as well 
as coordinates directly with meteorologists from these agencies on daily interagency 
conference calls when there is an increased fire potential. PG&E acquires and 
processes over a terabyte of public and proprietary weather data daily from several 
sources including, but not limited to: 

 

• European Centre for Medium-Range Weather Forecasts (ECMWF) 
 

• The ECMWF Ensemble Prediction System (EPS) 
 

• Global Forecast System (GFS) 
 

• Global Ensemble Forecast System (GEFS) 
 

• Canadian Meteorological Centre (CMC) Global Model 
 

• North American Mesoscale Model (NAM) 
 

• High Resolution Rapid Refresh (HRRR) 
 

• High Resolution Ensemble Forecast (HREF) model suite 
 

• NanoWeather Uncoupled Surface Layer (USL) model 
 

• Clean Power Research, LLC solar irradiance model 
 

• Desert Research Institute (DRI) California and Nevada Smoke and Air Committee 
(CANSAC) Weather Research and Forecast (WRF) model 

 

 

8 In 2020 PG&E is equipping a Meteorology Operations Center at an existing facility. The 
details for the Center are in Table 22, Section 7-2, Other, Meteorology Operations Center. 
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• PG&E’s WRF model; the PG&E Operational Mesoscale Modeling System 
(POMMS) 

 

• National Center for Environmental Prediction Real-Time Mesoscale Analysis 
 

• Satellite and Fire Detection data from GOES-16, GOES-17, MODIS-AQUA, MODIS- 
TERRA, and Suomi-NPP 

 

• NOAA Radar data 
 

• Upper air observations from NOAA soundings and various wind profilers 
 

• Lightning Data from the TOA Systems’ Global Lightning Network 
 

• Real-time weather station data from several hundred weather stations 
 

PG&E first deployed the high resolution in-house mesoscale forecast model, POMMS, 
in November of 2014 and continues to improve and build upon the model framework to 
generate short to medium-term weather, outage, and fire potential forecasts across the 
PG&E service territory. POMMS is a high-resolution weather forecasting model that 
generates important fire weather parameters including wind speed, temperature, 
relative humidity, and precipitation at a 3-kilometer (km) resolution. Outputs from 
POMMS are used as inputs to the National Fire Danger Rating System, the Nelson 
Dead Fuel Moisture (DFM) model, and a proprietary Live Fuel Moisture (LFM) model to 
derive key fire danger indicators such as 1hr, 10hr, 100hr, 1000hr DFM, LFM, and 
NFDRS outputs such as the Energy Release Component, Burning Index, Spread 
Component and Ignition Component. 

 

In late 2018 to 2019, PG&E successfully completed one of the largest known high- 
resolution climatological datasets in the utility industry: a 30-yr, hourly, 3 km spatial 
resolution dataset consisting of weather, dead and live fuel moistures, NFDRS outputs, 
and fire weather derivative products such as the Fosberg Fire Weather Index (FFWI). 
The quantity of data generated at the near-surface was near 80 billion datapoints. With 
this robust weather and fire parameter dataset, PG&E Meteorology sought to develop 
outage and fire potential models in 2019 utilizing best-practices deployed in the utility 
industry, fire science and data science communities. 

 

The probability of a utility-caused fire ignition is related to a power outage from any 
source (e.g., vegetation failure, equipment failure, animal contact, car-pole). To better 
understand and forecast the potential of an outage, PG&E developed and then 
operationally deployed the Outage Producing Wind (OPW) model. The OPW model 
was built using PG&E outage data from 2008 – 2018 (~300,000 outage events) and 
PG&E's robust wind climatology, which contains 30 years of hourly wind data at a 3 km 
spatial resolution (>5 billion wind data points). Each hour of the 30-year climatology 
was processed to determine wind speeds in the vicinity of each outage. Location- 
specific distributions of wind and outage data were created from this process, allowing 
construction of location-specific wind-outage models. Through PG&E’s study and 
experience forecasting outage activity as part of the SOPP model for over a decade, it 
was understood a single wind-outage model was insufficient to represent the wind- 
outage relationship across PG&E’s entire territory. The OPW model and construction is 
discussed in more detail later in this section. 
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In order to evaluate the potential for large fires, PG&E significantly enhanced the FPI 
model in 2019 building upon utility best-practices. The PG&E FPI model was built and 
calibrated using a USFS dataset containing fires in the PG&E territory from 1992 – 
2018. PG&E built and evaluated over 4,000 combinations of the FPI model using 
numerous weather components, fire weather indices (Fosberg Fire Weather index, the 
Hot-Dry-Windy Index, the Santa Ana Wildfire Threat weather index), outputs from 
NFDRS, Nelson DFM model, a machine-learning derived LFM model, and ‘containment’ 
and ‘land characteristic’ features such as road density, distance to nearest fire station, 
land-use type among several others. The PG&E FPI deployed in 2019 combines 
weather (wind, temperature, and relative humidity) and fuels (10hr dead fuel moisture, 
live fuel moisture, and fuel type such as grass, shrub/brush, timber) into an index that 
represents the probability for large fires to occur. The FPI model is run on the same 
3-km resolution dataset as the high-resolution weather and OPW model. 

 

In 2019, PG&E surpassed 600-weather stations installed, which is the largest known 
utility owned and operated weather station network in the world. Each weather station 
deployed records and reports meteorological data every 10 minutes and all data is 
made publicly available. This data can be accessed in real-time through the National 
Weather Service weather and hazards data viewer, Mesowest, the National Center for 
Environmental Prediction (NCEP) Meteorological Assimilation Data Ingest System 
(MADIS), or at www.pge.com/weather. In 2019, PG&E meteorologists met with 
representatives from NWS, CAL FIRE, and others to coordinate on where deployment 
of weather stations would be useful to not only PG&E, but to other agencies and the 
public. In 2020 and beyond, PG&E plans to significantly expand this network. 

 

PG&E also developed and deployed a state-of-the-art satellite fire detection system in 
2019 that uses remote sensing data from 5 geostationary and polar orbiting spacecraft 
to detect fires. PG&E partnered with the Space Science and Engineering Center from 
the University of Wisconsin, which provides PG&E with a customized, granular feed of 
fire detections from the next-generation GOES satellites. PG&E also obtains 
polar-orbiting satellite fire detection data from NASA. PG&E developed a proprietary 
application and algorithms in-house to consolidate fire detections as they arrive from 
several satellites and disseminate alerts via the internal web application and email. The 
web application allows PG&E’s analysts in the WSOC, meteorologists and others to 
track fire detections in near-real time, evaluate the intensity of fires via the Fire 
Radiative Power (FRP) outputs, as well as track the general spread of fires. This 
system is used in concert with the weather station network described above, the 
expansive high-resolution camera network deployed in PG&E’s territory, and several 
other sources. PG&E is sharing fire detection alerts with the CA National Guard and 
with county and local fire departments and is open to sharing the data with all interested 
stakeholders. 
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STATE OF CALIFORNIA                                                                               GAVIN NEWSOM, Governor 

PUBLIC UTILITIES COMMISSION 

505 VAN NESS AVENUE 

SAN FRANCISCO, CA  94102-3298 

 

 

 

January 19, 2021 

 

Via Email Transmission Only 

 

Kevin Payne 

Kevin.Payne@sce.com 

President and Chief Executive Officer 

Southern California Edison Company 

2244 Walnut Grove Avenue 

Rosemead, CA  91770 

 

Re: 2020 Southern California Edison Company Public Safety Power Shutoff Performance  

 

Dear Mr. Payne: 

 

I write to express deep concern regarding Southern California Edison Company’s (SCE) overall 

execution of Public Safety Power Shutoff (PSPS) events in 2020. Utilities should execute PSPS 

events in a manner that places the safety and wellbeing of the people and communities they 

serve first. Over the course of the PSPS events SCE called in 2020, staff from the California 

Public Utilities Commission (CPUC), the California Department of Forestry and Fire 

Protection (CAL FIRE), and the California Office of Emergency Services (Cal OES) observed 

numerous instances in which SCE’s PSPS execution appeared tactless, and in many regards, 

seemed deficient in meeting the standard its customers deserve. 

 

From May through December 2020, SCE initiated 16 PSPS events, with the majority of the 

events occurring in November and December, including two PSPS events during major 

holidays. The loss of power causes major disruptions to businesses, medical facilities, 

communication carriers and other critical infrastructure. It strains state and local emergency 

and public safety personnel as they work to ensure public safety. And, if conducted 

ineffectively, particularly without reliable communication, these events can endanger lives 

and property, especially for those individuals who are reliant on power for medical reasons.  

 

By way of observations from my counterparts in leadership at CAL FIRE and Cal OES, CPUC 

safety enforcement staff assessments of SCE PSPS post-event reports, and comments on those 

reports from stakeholders, the CPUC has identified five major areas where SCE 

underperformed in its execution of PSPS events: 1) transparency of PSPS the decision-making 

process, 2) execution of the notification process, 3) coordination and communication with 

state and local governments, 4) identification and notification of Medical Baseline and Access 

and Functional Needs customers, and 5) quality of PSPS post-event reports. Greater detail of 

our concerns is outlined in this letter. In addition, I continue to have concerns with the pace at 

which SCE is deploying backup power to vulnerable customers through its Critical Care 

Backup Battery program.  
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Because safety is the utmost priority to the CPUC, CAL FIRE, and Cal OES, this letter serves as 

notice to SCE regarding improvements SCE must initiate now with urgency. Nothing in this 

letter precludes future potential enforcement actions by the CPUC.  
 

In addition, this letter serves to notify you that SCE shall:  

  

Appear at a public meeting of the CPUC, CAL FIRE, and Cal OES on January 26, 2021, at 2 

p.m., to answer questions regarding its PSPS execution and describe the company’s plan for 

corrective actions based on the concerns identified in this letter. The following individuals from 

SCE, at a minimum, are directed to be present and available at this meeting: 

 

▪ Kevin M. Payne, President and Chief Executive Officer 

▪ Steve D. Powell, Executive Vice President, Operations 

▪ Jill C. Anderson, Senior Vice President, Customer Service 

▪ Phil Herrington, Senior Vice President, Transmission and Distribution 

▪ Erik Takayesu, Vice President, Transmission, Substations and Operations 

▪ Marc L. Ulrich, Vice President, Customer Service Operations 

 

By February 12, 2021, SCE shall submit a corrective action plan to the CPUC with service 

to the Rulemaking (R.)18-12-005 service list and submit biweekly updates on progress toward 

the corrective action plan, also served biweekly to the R.18-12-005 service list. SCE shall also 

provide regular and as-requested updates to CPUC staff of the Safety and Enforcement 

Division, Safety Policy Division, and Wildfire Safety Division about progress toward the 

corrective actions.   

  

The many issues identified below have been previously identified in CPUC decisions, 

including D.19-05-042, D.20-05-051, and ESRB-8, and SCE is expected to comply with 

the requirements in those decisions and any future decisions.  It is critical that SCE learn from 

the 2020 PSPS events and take steps immediately to ensure mistakes and operational gaps are 

not repeated.  

 

1. Transparency of the PSPS Decision-making Process  

The CPUC acknowledges the complexity of the PSPS decision-making process. It is, 

however, incumbent upon the utilities to minimize the frequency of events and ensure PSPS 

is absolutely the last resort. To help demonstrate that SCE is in fact approaching PSPS in this 

manner, SCE must enhance the transparency of its PSPS decision-making process.  

 

At a minimum, SCE shall: 

• Provide improved data analytics and enhanced visibility of its PSPS decision-making 

process. Particularly:  

o Provide quantitative analysis of all factors that SCE utilizes when considering 

de-energization. 

• Identify and document the authorities of Senior Officer in Charge, or equivalent 

position, and how all elements of the utility emergency operations are clearly 

aligned under the command of this position. 

• Identify and document all executives with the title of Vice President, or equivalent, 

and above, with responsibilities in making the decision to call a PSPS event. 

• Identify and document all Board members and Board committees with PSPS 

decision-making oversight.  
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2. Execution of the Notification Process 

A major deficiency in SCE’s 2020 PSPS implementation was its execution of notifications to 

public safety partners and customers during PSPS events. De-energization without any 

advance notifications should occur only in an extremely rare and justifiable situation. Some 

examples of SCE’s deficiencies include: 

• Large variance in number of customers initially notified versus the number actually 

de-energized.  

• De-energizations without any prior customer notifications. For example, phone 

notification failing to contact customers due to vendor data processing issues. 

• Inaccurate and confusing notifications, such as customers being informed they 

were re-energized when they were not.  

• Notifications missing required information such as the defined time intervals for de-

energization and the ArcGiS and shapefiles.  

• Ineffective notification to communications providers, which made it difficult to 

distinguish PSPS events from other planned outage events. 

 

Advanced and accurate notifications are vital for customers, critical facilities and public 

safety partners to prepare for a de-energization, and are required by CPUC regulations. 

SCE must improve its notification procedures and adhere to the CPUC’s PSPS guidelines.  

 

At a minimum, SCE shall: 

• Reduce the significant variance between the number of advance customer 

notifications sent out and the actual number of customers de-energized in a PSPS 

event. 

• Research and document the root cause of any instance in which SCE’s notification 

process failed to notify customers in advance of a PSPS event and implement 

appropriate corrective actions. If the notification deficiency was due to the 

weather, establish processes to fully demonstrate the rapidity of the change in 

weather conditions that led to a de-energization without being able to notify 

customers in advance. If due to other reasons, such as internal processes, database 

or vendor issues, SCE should immediately act upon those issues to address the 

problem.   

• Improve SCE’s Incident Management Team’s processes and protocols to:  

o Ensure notifications follow the timing interval guidelines and include 

estimated start date, time and duration of the de-energization event, and 

the estimated time of power restoration. 

• Develop a communication and notification strategy in anticipation of the disruption 

of the traditional communication channels. In doing this, SCE shall coordinate with 

public safety partners to use in-language public alert system and public radio 

broadcasts in de-energization impacted areas in situations where internet, cellular, 

or landline-based communication services are limited. 

 

3. Coordination and Communication with State and Local Governments 

Executing a PSPS event requires coordinated efforts across multiple state and local 

jurisdictions as well as other public safety partners. Nevertheless, the utilities are ultimately 

responsible and accountable for the safe deployment of PSPS.  In 2020, SCE’s 

communications were lacking in numerous areas, which resulted in confusion and 

expenditure of resources that could have been avoided. Specifically: 
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• SCE missed and sent late notifications to the California State Warning Center 

(CSWC), provided incorrect information in the Essential Elements of Information (EEI) 

submittals, and was slow to resolve problems identified by the CSWC. 

• SCE did not abide by the State Operations Guide (SOG) for scheduling Operational 

Briefings separately from State Executive Calls, which impaired the effectiveness of 

both meetings for state and county/tribal participants. 

• SCE did not clearly communicate about which public safety partners it engaged 

during the PSPS events, and what information was communicated during the PSPS 

events. 

 

SCE shall: 

• Establish a more effective and efficient communication structure with counties and 

the State; Conduct after action reviews with counties and state agencies to better 

understand their information needs; Improve SCE’s internal process to ensure timely 

and accurate information is submitted to CSWC; Take a proactive approach for 

prompt resolution of problems and establish a timeline to resolve problems during 

the communication with local and State government agencies. 

• Separate the Operational Briefings from State Executive Briefings to ensure each call 

serves its own purpose. 

• Coordinate with counties, tribal governments, and Cal OES to develop and validate 

a list of public safety partners, including local government agencies and critical 

facilities. 

• Develop a process to ensure public safety partners have the opportunity to 

adequately engage for each PSPS event.  SCE should develop metrics and seek 

feedback from these organizations after each event to evaluate the effectiveness 

of the engagement, and to identify specific actions to be taken to address such 

feedback. 

• Host a town hall style meeting or public information dissemination gatherings to 

report back to the impacted communities by March 31, 2021.  

 

4. Identification and Notification of Medical Baseline and Access and Functional Needs 

Customers 

Ensuring that Medical Baseline and Access and Function Needs customers are sufficiently 

identified and notified of PSPS events is critical to helping ensure the safety and wellbeing 

of some of the state’s most vulnerable residents. SCE’s approach to identifying and 

notifying Medical Baseline customers of a PSPS event was lacking in a number of areas. 

Specifically: 

• SCE did not confirm that all Medical Baseline customers received a PSPS notification. 

Rather, SCE confirmed notifications to critical care customers, a subset of Medical 

Baseline customers. While critical care customers are the most immediately 

vulnerable during PSPS events, customers with multiple simultaneous needs are also 

a high priority. 

• SCE did not provide state agencies sufficient information to evaluate whether SCE’s 

approach to developing customer care plans for Access and Functional Needs 

customers identified the appropriate customers or was executed well.  

• SCE’s Medical Baseline customer enrollment approach appears to result in a 

proportionally smaller group of Medical Baseline customers enrolled as a subset of its 

total customer population relative to other utilities’ approaches. 

 

SCE shall: 
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• Develop a process to ensure positive notification of all Medical Baseline customers, 

not just critical care customers. 

• Provide its Access and Functional Needs vulnerability criteria and framework on its 

public website.   

• Develop a plan to review and expand its Medical Baseline notification and 

enrollment program. 

 

5. Quality of PSPS Post-Event Reports  

There were a number of deficiencies with the PSPS post-event reports SCE filed with the 

CPUC. These issues include:  

• Late filing, combining different events into one report, incomplete reporting of 

complaints, and missing basic required reporting information. For example, SCE did 

not follow the required categorization for reporting potentially affected customers 

and did not report the number of actually affected customers by the required 

categories.  

 

Incomplete reporting limits the CPUC’s ability to assess the magnitude and severity of each 

event. SCE shall: 

• Improve its reporting process to ensure the accuracy, completeness and 

consistency of PSPS post-event reports.  

• Ensure future PSPS post-event reports properly reflect the improved practices as 

identified in items 1-4 of this letter.   

 

We expect SCE leadership to fulfil its responsibility to reach determinations on the use of PSPS 

only as a last resort, and to execute PSPS safely and with minimal impact for its customers and 

for all Californians.  If SCE requires additional assistance from the State in order to execute this 

critical mission, SCE should communicate what is needed, and the CPUC will work with our 

State agency partners to take appropriate steps. 

 

Please contact Anthony Noll at Anthony.Noll@cpuc.ca.gov should you have any questions 

concerning this letter in preparation for the January 26, 2021 public meeting.  

 

Sincerely, 

 

 

 

Marybel Batjer 

President 

California Public Utilities Commission
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cc:  Mark Ghilarducci, Director 

  California Governor’s Office of Emergency Services 

 

  Thomas Porter, Director 

  California Department of Forestry and Fire Protection  
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STATE OF CALIFORNIA  GAVIN NEWSOM, Governor 

PUBLIC UTILITIES COMMISSION 
505 VAN NESS AVENUE 

SAN FRANCISCO, CA 94102-3298 

 
May 26, 2021 
 
TO PARTIES OF RECORD IN RULEMAKING 18-12-005: 
 
This proceeding was filed on December 13, 2018 and is assigned to Commissioner Batjer 
and Administrative Law Judge (ALJ) Poirier.  This is the decision of the Presiding 
Officer, ALJ Poirier. 
 
Any party to this adjudicatory proceeding may file and serve an Appeal of the 
Presiding Officer’s Decision within 30 days of the date of issuance (i.e., the date of 
mailing) of this decision.  In addition, any Commissioner may request review of the 
Presiding Officer’s Decision by filing and serving a Request for Review within 30 days 
of the date of issuance. 
 
Appeals and Requests for Review must set forth specifically the grounds on which the 
appellant or requestor believes the Presiding Officer’s Decision to be unlawful or 
erroneous.  The purpose of an Appeal or Request for Review is to alert the Commission 
to a potential error, so that the error may be corrected expeditiously by the 
Commission.  Vague assertions as to the record or the law, without citation, may be 
accorded little weight.   
 
Appeals and Requests for Review must be served on all parties and accompanied by a 
certificate of service.  Any party may file and serve a Response to an Appeal or Request 
for Review no later than 15 days after the date the Appeal or Request for Review was 
filed.  In cases of multiple Appeals or Requests for Review, the Response may be to all 
such filings and may be filed 15 days after the last such Appeal or Request for Review 
was filed.  Replies to Responses are not permitted.  (See, generally, Rule 14.4 of the 
Commission’s Rules of Practice and Procedure at www.cpuc.ca.gov.) 
 
If no Appeal or Request for Review is filed within 30 days of the date of issuance of the 
Presiding Officer’s Decision, the decision shall become the decision of the Commission.  
In this event, the Commission will designate a decision number and advise the parties 
by letter that the Presiding Officer’s Decision has become the Commission’s decision. 
 
/s/  ANNE E. SIMON 
Anne E. Simon 
Chief Administrative Law Judge 
 
AES:mph 
 
Attachment 

FILED
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01:58 PM

                             1 / 89

73



 

382627399 - 1 - 

ALJ/POD-MPO/mph  
 

 

Decision PRESIDING OFFICER’S DECISION (Mailed 5/26/2021 

 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

 

Order Instituting Rulemaking to 
Examine Electric Utility De-
Energization of Power Lines in 
Dangerous Conditions. 
 

Rulemaking 18-12-005 

 
 

PRESIDING OFFICER’S DECISION ON ALLEGED VIOLATIONS OF  
PACIFIC GAS AND ELECTRIC COMPANY WITH RESPECT TO ITS 
IMPLEMENTATION OF THE FALL 2019 PUBLIC SAFETY POWER  

SHUTOFF EVENTS 

                             2 / 89

74



R.18-12-005 ALJ/POD-MPO/mph  

- i - 

TABLE OF CONTENTS 
Title Page 

PRESIDING OFFICER’S DECISION ON ALLEGED VIOLATIONS OF  PACIFIC 
GAS AND ELECTRIC COMPANY WITH RESPECT TO ITS 
IMPLEMENTATION OF THE FALL 2019 PUBLIC SAFETY POWER  
SHUTOFF EVENTS ...................................................................................................... 1 

Summary ....................................................................................................................... 2 

1. Background ............................................................................................................. 3 

2. Issues ....................................................................................................................... 5 

2.1. Availability and Functionality of PG&E’s Website ...................................... 5 

2.2. Accuracy of Online Maps ................................................................................ 5 

2.3. Accessibility of the Secure Data Transfer Portals ......................................... 6 

2.4. Staffing of Call Centers.................................................................................... 6 

2.5. Advanced Notification of Customers ............................................................ 6 

2.6. Advanced Notification of Medical Baseline Customers .............................. 6 

2.7. Appropriate Sanctions, if Any, for Proven Violations ................................. 6 

3. Legal Authority ...................................................................................................... 7 

4. Discussion ............................................................................................................... 8 

4.1. Availability and Functionality of PG&E Website ......................................... 8 

4.1.1. Positions of the Parties .............................................................................. 8 

4.1.2. Position of PG&E ..................................................................................... 14 

4.1.3. Discussion ................................................................................................ 15 

4.2. Accuracy of Online Outage Maps ................................................................ 18 

4.2.1. Positions of the Parties ............................................................................ 18 

4.2.2. Position of PG&E ..................................................................................... 21 

4.2.3. Discussion ................................................................................................ 22 

4.3. Accessibility of the Secure Data Transfer Portals ....................................... 24 

4.3.1. Positions of the Parties ............................................................................ 24 

4.3.2. Position of PG&E ..................................................................................... 27 

4.3.3. Discussion ................................................................................................ 27 

4.4. Staffing of Call Centers.................................................................................. 28 

4.4.1. Positions of the Parties ............................................................................ 29 

4.4.2. Position of PG&E ..................................................................................... 29 

4.4.3. Discussion ................................................................................................ 30 

4.5. Advanced Notification of Customers .......................................................... 30 

4.5.1. Positions of the Parties ............................................................................ 30 

4.5.2. Position of PG&E ..................................................................................... 32 

4.5.3. Discussion ................................................................................................ 35 

                             3 / 89

75



R.18-12-005 ALJ/POD-MPO/mph  

- ii - 

4.6. Advanced Notification of Medical Baseline Customers ............................ 36 

4.6.1. Positions of the Parties ............................................................................ 37 

4.6.2. Position of PG&E ..................................................................................... 39 

4.6.3. Discussion ................................................................................................ 40 

5. Legal Framework for Fines and Remedies ........................................................ 42 

6. Factors to Consider in Setting the Appropriate Penalties ................................ 44 

6.1. Severity of the Violations .............................................................................. 44 

6.1.1. Positions of the Parties ............................................................................ 45 

6.1.2. Position of PG&E ..................................................................................... 50 

6.1.3. Discussion ................................................................................................ 51 

6.2. Conduct of the Utility .................................................................................... 53 

6.2.1. Positions of the Parties ............................................................................ 53 

6.2.2. Position of PG&E ..................................................................................... 57 

6.2.3. Discussion ................................................................................................ 58 

6.3. Financial Resources of the Utility ................................................................. 60 

6.3.1. Position of the Parties.............................................................................. 61 

6.3.2. Position of PG&E ..................................................................................... 61 

6.3.3. Discussion ................................................................................................ 61 

6.4. Totality of the Circumstances ....................................................................... 62 

6.4.1. Position of the Parties.............................................................................. 62 

6.4.2. Position of PG&E ..................................................................................... 63 

6.4.3. Discussion ................................................................................................ 64 

6.5. Past Commission Decisions .......................................................................... 65 

6.5.1. Position of the Parties.............................................................................. 66 

6.5.2. Position of PG&E ..................................................................................... 67 

6.5.3. Discussion ................................................................................................ 67 

7. Penalties to be Imposed ....................................................................................... 69 

7.1. Positions of the Parties .................................................................................. 69 

7.2. Position of PG&E .................................................................................................. 72 

7.3. Discussion ....................................................................................................... 73 

8. Assignment of Proceeding .................................................................................. 78 

Findings of Fact ........................................................................................................... 78 

Conclusions of Law .................................................................................................... 81 

ORDER......................................................................................................................... 85 

 

                             4 / 89

76



R.18-12-005 ALJ/POD-MPO/mph  

 

- 2 - 

PRESIDING OFFICER’S DECISION ON ALLEGED VIOLATIONS OF  
PACIFIC GAS AND ELECTRIC COMPANY WITH RESPECT TO ITS 
IMPLEMENTATION OF THE FALL 2019 PUBLIC SAFETY POWER  

SHUTOFF EVENTS   

Summary 

This decision finds that Pacific Gas and Electric Company (PG&E) violated 

Public Utilities Code Section 451, the Phase 1 Guidelines adopted in Decision  

(D.) 19-05-042 and Resolution ESRB-8 based on its implementation of the Fall 

2019 Public Safety Power Shutoff (PSPS) events.  We find violations with respect 

to the failure of PG&E’s website, which was unavailable or non-functional 

during the majority of the duration of the PSPS event, inaccuracy of its online 

outage maps, inaccessibility of its secure data transfer portals to its public safety 

partners, and PG&E’s failure to provide advanced notification of de-energization 

events to approximately 50,000 customers and 1,100 Medical Baseline customers 

during the three PSPS events in Fall 2019.   

The Commission finds that a penalty of $106.003 million is appropriate to 

deter future violations and demand accountability for PG&E’s flawed 

implementation of the Fall 2019 PSPS events.  The penalty will be offset by  

$86 million based on the bill credits PG&E has already provided to customers.  

Therefore, the net penalty assessed on PG&E is $20.003 million.   

The penalty includes a PG&E shareholder contribution of $1.418 million to 

the PG&E’s Disability Disaster Access & Resources Program, which provides 

qualifying customers access to backup portable batteries through grant,  

lease-to-own, or low-interest loan options.  The penalty also includes a PG&E 

shareholder funded bill credit of $12.185 million to the general group of 

customers in the areas affected by the Fall 2019 PSPS events.  Lastly, the penalty 
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includes a PG&E shareholder funded bill credit of $6.4 million to the Medical 

Baseline customers in the areas affected by the Fall 2019 PSPS events.   

Rulemaking 18-12-005 remains open. 

1. Background  

On October 9, 2019, Pacific Gas and Electric Company (PG&E) 

implemented a Public Safety Power Shutoff (PSPS) event across 35 counties, 

impacting approximately 729,000 customer accounts.  The shutoff lasted until 

October 12, 2019.  PG&E implemented additional PSPS events on  

October 23-25, 2019, and October 26-November 1, 2019, which, at one point, 

impacted 38 counties and approximately 975,000 customer accounts.  Many of 

the affected customers were without power for nearly a week.   

On October 18, 2019, the California Public Utilities Commission 

(Commission) convened an emergency meeting regarding the October 9-12, 2019 

PSPS event.  At the October 18, 2019 meeting, PG&E executives admitted to 

significant shortcomings in the company’s execution of the October 9-12, 2019 

PSPS event.  Subsequently, in its October 25, 2019, November 8, 2019, and 

November 18, 2019 compliance reports regarding the October 9-12, 2019,  

October 23-25, 2019, and October 26-November 1, 2019 PSPS events, PG&E 

identified multiple areas where it failed to meet the requirements of Public 

Utilities (Pub. Util.) Code Section 451, Resolution ESRB-8, and the Phase 1 

Guidelines adopted in D.19-05-042 (D.19-05-042 Guidelines) with regards to 

those PSPS events.  

On November 12, 2019, the assigned Commissioner and assigned 

Administrative Law Judge (ALJ) issued a ruling directing PG&E to show cause 

why it should not be sanctioned by the Commission for violation of Pub. Util. 

Code Section 451, D.19-05-042 Guidelines, and Resolution ESRB-8 during the 
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PSPS events during October 9-12, 2019 and October 23-25, 2019, and  

October 26-November 1, 2019 (Order to Show Cause or OSC).  A prehearing 

conference (PHC) was held on December 4, 2019, to discuss the issues of law and 

fact and determine the need for hearing and schedule for resolving the matter.   

On December 23, 2019, the Commission issued the Assigned 

Commissioner and Assigned ALJ’s Ruling Setting the Scope and Schedule of the 

Order to Show Cause Against Pacific Gas and Electric Company for Violations 

Related to the Implementation of the Public Safety Power Shutoffs in  

October 2019 (December 23, 2019 Ruling).   

PG&E served testimony on February 5, 2020.  The California Large Energy 

Consumers Association (CLECA), Center for Accessible Technology (CforAT), 

City of San José (San José), Joint Local Governments1, Mussey Grade Road 

Alliance (MGRA), Small Business Utility Advocates (SBUA), and the Utility 

Reform Network (TURN) served responsive testimony on February 28, 2020.  

PG&E, the Commission’s Public Advocates Office (Cal Advocates), and the Joint 

Local Governments served rebuttal testimony on April 7, 2020. 

Status conferences were held on July 9, 2020 and August 27, 2020.  On 

September 21, 2020, the Assigned Commissioner and Assigned ALJ issued a 

ruling determining that evidentiary hearings would not be necessary contingent 

on PG&E’s clarification of outstanding issues, and setting a briefing schedule.  

PG&E served a document clarifying the outstanding issues identified in the 

September 21, 2020 ruling on October 5, 2020. 

On October 13, 2020, a joint motion to move exhibits into the record was 

filed by PG&E, CLECA, CforAT, San José, Joint Local Governments, MGRA,  

 
1 The Joint Local Governments consist of the Counties of Kern, Marin, Mendocino, Napa, 

Nevada, San Luis Obispo, Santa Barbara and Sonoma and the City of Santa Rosa. 
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Cal Advocates, SBUA, and TURN.  William B. Abrams filed a separate motion to 

move exhibits into the record on October 13, 2020.  PG&E filed a response to the 

motion of William B. Abrams on October 20, 2020.  The assigned ALJ issued a 

ruling (1) granting the joint motion and (2) granting in part, and denying in part, 

the motion of William B. Abrams on October 22.  On October 27, 2020, William B. 

Abrams filed a motion for evidentiary hearings, with TURN and PG&E filing 

timely responses on October 28, 2020 and November 6, 2020.  The assigned ALJ 

issued a ruling denying the motion for evidentiary hearings on  

November 24, 2020. 

CLECA, CforAT, San José, Joint Local Governments, MGRA, Cal 

Advocates, SBUA, William B. Abrams, TURN and PG&E filed Opening Briefs on 

October 30, 2020.  Reply Briefs were filed by CLECA, CforAT, City of San José, 

Joint Local Governments, MGRA, Cal Advocates, SBUA, TURN and PG&E on 

November 17, 2020. 

2. Issues  

The December 23, 2019 Ruling identified the following issues and 

allegations as within the scope of this OSC. 

2.1. Availability and Functionality of PG&E’s Website  

As to the October 9-12, 2019 PSPS event, PG&E’s website was unavailable 

or non-functional during the majority of the duration of the PSPS event, with 

customers and government agencies unable to obtain information on the PSPS 

event and other important data.  

2.2. Accuracy of Online Maps  

To the extent PG&E’s website was functioning, the online maps were not 

accurate or were unavailable for some affected areas during the  

October 9-12, 2019 PSPS event.  
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2.3. Accessibility of the Secure Data Transfer Portals 

PG&E’s secure data transfer portals were inaccessible to its Public Safety 

Partners during portions of the October 9-12, 2019 PSPS event. 

2.4. Staffing of Call Centers  

PG&E did not have sufficient staffing at its call centers to handle the 

volume of customer communications during the October 9-12, 2019 PSPS event.  

2.5. Advanced Notification of Customers  

PG&E failed to provide advanced notice of the de-energization events to 

customers, including approximately 23,000 customers of the 729,000 customers 

affected by the October 9-12, 2019 PSPS event, approximately 1,900 of the  

177,000 customers affected by the October 23-25, 2019 PSPS event and 

approximately 28,600 customers of the 941,000 customers affected by the 

 October 26-November 1, 2019 PSPS event. 

2.6. Advanced Notification of Medical Baseline 
Customers 

PG&E failed to provide advanced notice of the de-energization events to 

Medical Baseline customers, including approximately 500 Medical Baseline 

customers affected by the October 9-12, 2019 PSPS event, approximately  

15 Medical Baseline customers affected by the October 23-25, 2019 PSPS event 

and approximately 700 Medical Baseline customers affected by the  

October 26-November 1, 2019 PSPS event. 

2.7. Appropriate Sanctions, if Any, for Proven 
Violations  

What penalties or sanctions, if any, in the form of fines, remedies, and/or 

other corrective actions should be imposed for any proven violation(s) found 

above pursuant to Pub. Util. Code Sections 2107 and 2108. 
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3. Legal Authority 

The Commission has various sources of legal authority to evaluate the 

implementation of de-energization events by electric investor-owned utilities 

(IOUs).  These include Pub. Util. Code Section 451, Resolution ESRB-8, and the 

Phase 1 Guidelines adopted in D.19-05-042. 

Public Utilities Code Section 451 provides:  

Every public utility shall furnish and maintain such 
adequate, efficient, just, and reasonable service, 
instrumentalities, equipment, and facilities...as are 
necessary to promote the safety, health, comfort, and 
convenience of its patrons, employees, and the public. 

In Phase 1 of R.18-12-005, the Commission issued D.19-05-042, which 

developed de-energization communication and notification guidelines for the 

electric IOUs along with updates to the requirements established in Resolution 

ESRB-8.2  The guidelines adopted in D.19-05-042 expanded upon those in 

Resolution ESRB-8.   

Resolution ESRB-8 adopted the rules the Commission set forth for San 

Diego Gas and Electric Company in D.12-04-024 and made them applicable to all 

of California’s electric IOUs.  Resolution ESRB-8 established de-energization 

guidelines that include public notification, mitigation and reporting 

requirements.  Resolution ESRB-8 went beyond D.12-04-024 by strengthening the 

reporting and public outreach, notification and mitigation guidelines adopted in 

2012. 

 
2 D.19-05-042, Appendix A. 
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4. Discussion 

4.1. Availability and Functionality of PG&E Website  

PG&E’s website is intended to include information about upcoming and 

current PSPS events outages, answers to frequently asked questions, outage 

preparation tips, links to a wide variety of PSPS-related and preparedness 

content, the Address Look-Up Tool, and outage maps.3  PG&E’s notifications 

directed customers to its website “because that’s where our customers can 

receive the most dynamic alerts.”4  This OSC addresses the allegation that 

PG&E’s website was unavailable or non-functional during the majority of the 

duration of the October 9-12, 2019 PSPS event, with customers and government 

agencies unable to obtain information on the PSPS event and other important 

data.   

4.1.1. Positions of the Parties 

A number of parties argue that the unavailability and non-functionality of 

PG&E’s website during the October 9-12, 2019 PSPS event constitutes a violation 

of Pub. Util. Code Section 451, the D.19-05-042 Guidelines, and Resolution  

ESRB-8.   

MGRA alleges that PG&E’s failure to maintain the availability and 

functionality of its website during the October 9-12, 2019 PSPS event violated 

Pub. Util. Code Section 451, the D.19-05-042 Guidelines, and Resolution ESRB-8.  

MGRA provides an exhaustive analysis of the unavailability and non-

functionality of PG&E’s website during the October 19, 2019 PSPS event, 

including a review of the causes of the failure and the impacts on customers.  

MGRA asserts that there seems to be no dispute that the PG&E website failed 

 
3 San José Reply Brief, at 7; PG&E Opening Brief, at 19. 

4 San José Opening Brief, at 7. 
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and that it was PG&E’s responsibility to keep the website available and 

functional.   

MGRA argues that the failure of PG&E’s website violates Pub. Util. Code 

Section 451 because the website “is a service providing critical information to 

PG&E customers, and depends upon the instrumentalities of the various servers 

and systems responsible for the operation of the website, including the static 

content servers, the Address Lookup Tool, and the availability of maps.”5  

MGRA asserts that the website, particularly prior to and throughout a PSPS 

event, is a vital part of PG&E’s communications with its customers, and 

necessary to promote: (1) safety, (2) health and (3) comfort and convenience.6   

In addition, MGRA argues that the website’s failure and the consequential 

failure to provide information regarding the PSPS event directly impacted public 

safety, particularly of customers “in wildfire areas, such as residents evacuating 

from the Kincade fire.”7  MGRA also argues that the unavailability of the website 

directly affected the safety and health of vulnerable populations and Medical 

Baseline customers because these groups were “particularly affected by power 

shutoff and therefore doubly dependent on accurate information from PG&E.”  

MGRA further asserts a violation under Pub. Util. Code Section 451 because the 

unavailability of the website affected the comfort and convenience of customers.  

MGRA contends that customers affected by the October 9-12, 2019 PSPS event 

were “unable to plan their activities because they were not provided up-to-date 

and accurate information regarding the geographic area affected by and timing” 

 
5 Pub. Util. Code Section 451; MGRA Opening Brief, at 24. 

6 Ibid. 

7 Pub. Util. Code Section 451; MGRA Opening Brief, at 24. 
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of the PSPS event and this negatively impacted the customers’ ability to 

comfortably endure or avoid the PSPS event.8  

MGRA further alleges that the failure of PG&E’s website constitutes a 

violation of D.19-05-042.  MGRA cites to several requirements in D.19-05-042 

Guidelines regarding de-energization events that relate to the IOUs’ websites, 

specifically as to the nature and availability of the information on the websites.9  

MGRA asserts that due to availability issues with PG&E’s website, customers 

and the public were: (1) not provided with accurate and up-to-date information 

regarding the boundary of the de-energization event, (2) not able to reach 

PG&E’s dedicated PSPS webpage regarding the de-energization event, and  

(3) not able to access information regarding the criteria PG&E used to determine 

its de-energization threshold.10 

Additionally, MGRA argues that the failure of PG&E’s website constitutes 

a violation of Resolution ESRB-8, which requires that an IOU ensure that de-

energization policies and procedures are well communicated and made publicly 

available, with a summary of de-energization policies available on its website.11  

MGRA contends that during the time that PG&E’s website was unavailable or 

non-functional, its customers were not able to access to its de-energization 

policies and procedures.12  

San José contends that PG&E’s conduct with respect to its website during 

the October 9-12, 2019 PSPS event was inconsistent with the D.19-05-042 

 
8 Pub. Util. Code Section 451; MGRA Opening Brief, at 24-25. 

9 D.19-05-042, at 96 and Appendix A, at A14; MGRA Opening Brief, at 25. 

10 MGRA Opening Brief, at 25. 

11 Resolution ESRB-8, at 6; MGRA Opening Brief, at 26. 

12 MGRA Opening Brief, at 26. 
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Guidelines.13  San José notes that PG&E’s website crashed several times and even 

when it was available, “it was slow or would not return any information at all.”14  

San José details that due to the unavailability of PG&E’s website, it created a 

public information team to: (1) broadcast relevant information to PG&E’s local 

customers through social and routine media outlets and (2) set up San José’s own 

PSPS webpage and Safety Alerts page to provide information to residents with 

translations into Spanish and Vietnamese.15   

San José also indicates that the unavailability of the website resulted in an 

inability of local governments to access the Address Lookup Tool, preventing 

them from (1) verifying which critical facilities or neighborhood boundaries 

would be affected by the PSPS event and (2) efficiently deploying their 

resources.16  San José emphasizes that the website was intended as the 

cornerstone of PG&E’s PSPS public information effort and that its unavailability 

and limited functionality deprived local governments as well as customers of 

vital information, causing real harm.17    

The Joint Local Governments assert that the unavailability and non-

functionality of PG&E’s website during the majority of the October 9-12, 2019 

PSPS event is not in dispute and contends that the cause “was an unanticipated 

level of traffic, due to the global interest in PG&E’s first large-scale de-

energization.”18  The Joint Local Governments argue that PG&E failed to meet its 

 
13 San José Opening Brief, at. 5; D.19-05-042, Appendix A, at A18. 

14 San José Opening Brief, at 7. 

15 San José Opening Brief, at 5; Exh. CSJ-01, at 4-5. 

16 San José Opening Brief, at 6; Exh. CSJ-01, at 6; Exh. JLG-01, at 3.  

17 San José Opening Brief, at 7. 

18 Joint Local Governments Opening Brief, at. 10. 
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standard of care due to the website’s failure.  The Joint Local Governments 

identify three primary hardships due to the website’s unavailability: (1) an influx 

of inquiries from the public to joint local governments for information about the 

de-energization, (2) the unavailability of two of PG&E’s primary information-

sharing tools and (3) the unavailability of the Address Lookup Tool.19  The Joint 

Local Governments emphasize that the inaccessibility of the Address Lookup 

Tool prevented them from readily determining “which critical facilities might be 

impacted or know where to deploy resources in response to the anticipated 

impacts of the de-energization.”20 

The Joint Local Governments detail how various cities and counties, 

including Santa Rosa, San José, Marin County, and Nevada County received a 

large number of telephone calls, emails and social media postings from residents 

seeking information about the PSPS event because of the issues with PG&E’s 

website.21  The Joint Local Governments also indicate that the unavailability of 

PG&E’s website prevented access to: (1) the Weather Awareness webpage and 

(2) the webpage providing PSPS event maps for local public safety partners and 

critical facilities.22   

 CforAT characterizes the failure of PG&E’s website as “catastrophic” and 

indicates that the website’s failure resulted in important information regarding 

the PSPS event being unavailable to a large number of people with disabilities 

and other medical vulnerabilities.23  CforAT further indicates that, even to the 

 
19 Id. at 11. 

20 Joint Local Governments Opening Brief, at 10; Exh. JLG-01, at 3-4.  

21 Joint Local Governments Opening Brief, at 11. 

22 Joint Local Governments Opening Brief, at 10; Exh. JLG-01, at 2-3. 

23 CforAT Opening Brief, at 4; CforAT Reply Brief, at 1-2.  
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extent the website was functional, it was inaccessible to many in this group of 

customers.  Additionally, CforAT cites the general inadequacy of the information 

regarding the PSPS event on the website, particularly with respect to information 

in languages other than English.24  CforAT claims that PG&E fails to meet the 

D.19-05-042 Guidelines that de-energization information is provided (1) in 

formats that meet web accessibility standards and (2) in-language for customers 

whose primary language is not English.25   

Public Advocates assert that the unavailability and non-functionality of 

PG&E’s website during the October 9-12, 2019 PSPS event compounded PG&E’s 

failure to provide the required notice as set forth in the D.19-05-042 Guidelines 

because the website issues precluded customers from finding “the essential 

information that a predictable number of customers would reasonably need 

during a power shut-off event.”26  

CLECA also indicates that the issues with the availability and functionality 

of PG&E’s website “are well known and indisputable.”27  CLECA cites to 

evidence describing an industrial customer’s inability to access PG&E’s website 

when attempting to determine potential impact to their facilities.28  Since the 

website was down, critical information was unavailable to that customer.   

SBUA asserts that the unavailability and non-functionality of PG&E’s 

website violates Pub. Util. Code Section 451 because basic reasonableness and 

 
24 Ibid. 

25 CforAT Reply Brief, at 4-6. 

26 Cal Advocates Opening Brief, at 9.   

27 CLECA Opening Brief, at 7. 

28 CLECA Opening Brief, at 7; Exh. CLECA-02, Attachment 1 to Q.2. 
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prudence “dictate that PG&E maintain a functioning website given that this is a 

key means of communicating with customers.”29 

4.1.2. Position of PG&E 

PG&E acknowledges that its website was unavailable or non-functional 

during the October 9-12, 2019 PSPS event and takes full responsibility for those 

issues, indicating the issues were not acceptable and cannot happen again in the 

future.30  However, PG&E contends that it should not be sanctioned for the 

website issues. 

PG&E asserts that it undertook substantial efforts to prepare its website for 

the 2019 PSPS events and that these efforts would have been sufficient for a PSPS 

event of approximating the scale it had previously experienced.31  PG&E details 

its efforts, which included a PSPS-focused landing page, various types of 

customer alerts, an interactive Address Lookup Tool and additional maps.32  

PG&E also indicates that it ran simulation programs to evaluate the website, split 

its servers across two data centers and made improvements related to the 

Address Lookup Tool.33  However, PG&E admits its failure to test its Static 

Content servers in advance of the October 9-12, 2019 PSPS event was a mistake 

and contributed to the website issues.34 

PG&E contends that although it experienced technical issues with its 

website during the October 9-12, 2019 PSPS event, it was able to recover the 

 
29 SBUA Reply Brief, at 4. 

30 PG&E Opening Brief, at 18. 

31 Ibid. 

32 PG&E Opening Brief, at 19-20; Exh. PG&E-01, at 4-2 to 4-5.  

33 PG&E Opening Brief, at 20; Exh. PG&E-01, at 4-5 to 4-7.  

34 PG&E Opening Brief, at 21. 
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website quickly.  PG&E asserts that the issues were caused by the 

“unprecedented” level of traffic that was being directed to its website.35  PG&E 

acknowledges that the majority of this traffic came from PG&E customers, but 

claims there were a number of external factors that contributed to the level of 

traffic.36  PG&E details its efforts to restore the functionality and availability of 

the website, as well as to set up a temporary website with PSPS-related maps and 

content.37 

PG&E asserts that it continued to make changes after the  

October 9-12, 2019 PSPS event and that those changes enabled the website to 

withstand larger subsequent PSPS events.38  PG&E details how it improved the 

stability and capability of its website and back-up systems.  PG&E also argues 

that its efforts to keep its customers informed during the October 9-12, 2019 PSPS 

event were reasonable and its website’s functionality was reasonable under those 

circumstances.  PG&E emphasizes that it continued to provide information to its 

customers and the public through other means, including news briefings, 

interviews, social media and press releases.39 

4.1.3. Discussion 

We find that the unavailability or non-functionality of PG&E’s website 

during the October 9-12, 2019 PSPS event was inconsistent with the 

Commission’s requirements regarding de-energization events and constitutes a 

violation of Pub. Util. Code Section 451, the D.19-05-042 Guidelines and 

 
35 PG&E Opening Brief, at 22; Exh. PG&E-01, at 4-11. 

36 PG&E Opening Brief, at. 22-23. 

37 PG&E Opening Brief, at 23; Exh. PG&E-01, at 4-11 to 4-12. 

38 PG&E Opening Brief, at 24-25; Exh. PG&E-01, at 4-13. 

39 PG&E Opening Brief, at 25-26; Exh. PG&E-01, at 3-20 to 3-12, 4-8 and 4-13. 
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Resolution ESRB-8.  All parties, including PG&E, agree that PG&E’s website was 

unavailable or non-functional during the majority of the duration of the  

October 9-12, 2019 PSPS event, so there is no dispute as to this issue.   

We agree with MGRA and SBUA that the issues with PG&E’s website 

violate Pub. Util. Code Section 451 because the website is “a service providing 

critical information to PG&E customers, and depends upon the instrumentalities 

of the various servers and systems responsible for the operation of the 

website[.]”40  PG&E heralded its website as the core and dynamic source of 

essential information on the October 9-12, 2019 PSPS event for customers, public 

safety partners and other members of the public.41  The issues with PG&E’s 

website during that event deprived its customers, public safety partners and 

local municipalities of the vital information services provided by the website, 

exacerbating an already disruptive and stressful event.   

The lack of access to information on the PSPS event prevented customers 

from being able to effectively prepare prior to the event and negatively impacted 

customers’ ability to safely and comfortably endure the PSPS event, particularly 

customers with disabilities and other medical vulnerabilities.42  Various parties 

have detailed the negative impact of the lack of that information.43  The 

unavailability or non-functionality of PG&E’s website deprived its customers of a 

 
40 Pub. Util. Code Section 451; MGRA Opening Brief, at 24. 

41 San José Opening Brief, at 7. 

42 Pub. Util. Code Section 451; MGRA Opening Brief, at 24-25; CforAT Opening Brief, at 4; 
CforAT Reply Brief, at 1-2. 

43 San José Opening Brief, at 6; Joint Local Governments Opening Brief, at 10; CforAT Opening 
Brief, at 4; CforAT Reply Brief, at 1-2; CLECA Opening Brief, at 7. 
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service essential to promote the safety, health, comfort and convenience of its 

customers and the public.44   

We find that PG&E’s conduct with respect to its website during the 

October 9-12, 2019 PSPS event was inconsistent with the D.19-05-042 

Guidelines.45  We agree with MGRA and San José that the failure of PG&E’s 

website is inconsistent with the D.19-05-042 Guidelines’ requirements as to the 

information regarding a de-energization event that must be provided to 

customers and public safety partners.  This includes information that must be 

provided on an electric IOU’s website.46  Since customers and public safety 

partners had no or limited ability to access this information due to the 

unavailability or non-functionality of PG&E’s website during the  

October 9-12, 2019 PSPS event, PG&E did not meet the requirements of the  

D.19-05-042 Guidelines.    

Lastly, we find that the issues with PG&E’s website constitute a violation 

of Resolution ESRB-8, which requires that an IOU ensure that de-energization 

policies and procedures are well communicated and made publicly available, 

with a summary of de-energization policies available on its website.47  We agree 

with MGRA that PG&E’s customers were not able to access PG&E’s de-

energization policies and procedures when the website was unavailable or non-

functional.48 

 
44 Pub. Util. Code Section 451; MGRA Opening Brief, at 24. 

45 MGRA Opening Brief, at 25; San José Opening Brief, at 5. 

46 D.19-05-042, at 96, Appendix A, at A14 and A18. 

47 Resolution ESRB-8, at 6-7. 

48 MGRA Opening Brief, at 26. 

                            20 / 89

92



R.18-12-005 ALJ/POD-MPO/mph  

 

- 18 - 

Therefore, we find that the unavailability or non-functionality of PG&E’s 

website during the October 9-12, 2019 PSPS event constitute violations of Pub. 

Util. Code Section 451, the D.19-05-042 Guidelines and Resolution ESRB-8.  We 

will consider PG&E’s conduct prior to and during that event with respect to its 

website when considering the appropriate sanctions for the violations. 

4.2. Accuracy of Online Outage Maps  

This OSC addresses an allegation that to the extent PG&E’s website was 

functioning, the online outage maps were not accurate or were unavailable for 

some affected areas during the October 9-12, 2019 PSPS event.  Accurate outage 

maps are a critical resource for customers, public safety partners and local 

municipalities to have a clear understanding of the outage boundaries so they 

can anticipate the impacts of a de-energization event and utilize their resources 

effectively to address needs during a de-energization event.  

4.2.1. Positions of the Parties  

The Joint Local Governments argue that the outage maps provided by 

PG&E during the October 9-12, 2019 PSPS event did not satisfy Commission 

requirements of the D.19-05-042 Guidelines, which require IOUs to provide 

public safety partners with Geographic Information System (GIS) shapefiles 

“depicting the most accurate and specific information possible regarding the 

boundaries of the area subject to de-energization.”49  The Joint Local 

Governments contend that the online outage maps were inconsistent with the 

Commission’s requirements because the maps were buffered and overstated the 

de-energization boundaries by as much as 20 percent.50  Citing a letter to FERC, 

 
49 D.19-05-042, at 95, A16–A17. 

50 Joint Local Governments Opening Brief, at 13; Exh. JLG-01, at 4; Exh. CSJ-01, at 6. 
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the Joint Local Governments contend that PG&E understood its obligations to 

provide GIS shapefiles depicting the most accurate and specific information 

possible about the outage boundaries but chose to provide the buffered outage 

maps instead.”51  

The Joint Local Governments assert that the imprecise nature of the online 

outage maps “created significant confusion and frustration for impacted 

communities and caused local emergency managers to waste time and resources 

preparing critical facilities in the buffer zone for de-energization that was never 

scheduled to occur.”52  The Joint Local Governments indicate the imprecision of 

the outage maps rendered them “essentially useless for much of the critical 

planning and resource deployment necessary during” the October 9-12, 2019 

PSPS event, in contravention of the purpose of the Commission’s mapping 

requirements.53  They also argue that the variable nature of the buffering was also 

problematic.54 

The Joint Local Governments further contend that issues regarding the 

imprecise nature of the online outage maps were exacerbated by PG&E’s failure to 

notify local municipalities that maps were buffered unless they requested 

additional information regarding the maps.55  The Joint Local Governments also 

claim PG&E was not forthright about the maps’ imprecision during the  

October 9-12, 2019 PSPS event.56  Additionally, they argue that any PG&E 

 
51 Joint Local Governments Opening Brief, at 18; Exh. JLG-02, at 4. 

52 Joint Local Governments Opening Brief, at. 15; Exh. JLG-01, at 6–8. 

53 Joint Local Governments Opening Brief, at 18. 

54 Exh. PG&E-02, at. 6-3. 

55 Joint Local Governments Opening Brief, at 16; Exh. JLG-02, at 3. 

56 Joint Local Governments Opening Brief, at 16; Exh. JLG-01, at 6. 
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warnings regarding the imprecision of the maps caused confusion since “general 

disclaimers that the outage maps can overstate the outage area, or that the maps 

did not contain the complete or exact outage area, in no way provide the viewer 

with anything close to the information necessary to understand the nature of the 

outage maps or what the maps depict.”57   

San José also argues that PG&E’s online outage maps did not comply with 

the Commission’s requirements.  San José details how it dealt with outage maps 

that overestimated the affected outage areas by up to 20 percent.58  San José 

emphasized that the outage maps are critical to understand what parts of their 

jurisdiction will require resources and the inaccuracy of the outage maps “made 

local municipalities’ efforts to provide emergency services to their residents very 

difficult and time-consuming.”59   

San José also detailed how the inaccuracy of the online outage maps 

negatively affected critical facilities and the community resource centers, with 

San José forced to scramble to maintain the functionality of these facilities when 

the inaccuracy of the maps became apparent.60  San José notes that PG&E only 

indicated that outage maps could overstate the outage area, but did not 

affirmatively state so and by how much.61   

Both the Joint Local Governments and San José dispute PG&E’s claim that 

the online outage maps were sufficient because they were consistent with 

California Governor’s Office of Emergency Services (Cal OES), preferences.  They 

 
57 Joint Local Governments Opening Brief, at 17; Exh. JLG-01, at 5. 

58 San José Opening Brief at 9; Exh. CSJ-01, at 6. 

59 San José Opening Brief at 8. 

60 San José Opening Brief at 9-10; Exh. CSJ-01, at 6-7. 

61 San José Opening Brief at 9; Exh. JLG-01, at 4. 
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argue that the maps conformance to Cal OES’s specifications is irrelevant as to 

whether the maps met Commission requirements per the D.19-05-042 

Guidelines.  The Joint Local Governments assert that the maps should have 

provided public safety partners and customers with the most accurate and 

specific information possible about the de-energization event boundaries, but 

PG&E did not consider whether the maps would be useful to anyone other than 

Cal OES.62  

4.2.2. Position of PG&E  

PG&E argues that it should not be sanctioned based on the nature of the 

online outage maps it provided because they are in accordance with standards 

requested by Cal OES, with involvement of the CPUC and the California 

Department of Forestry and Fire Protection (CALFIRE).63  PG&E contends that 

the outage maps were “accurate reflections of the contours of the outage area” 

and complied with the directives of Cal OES.64  

PG&E states that in order to reduce confusion for customers and public 

safety partners, its public-facing website and secure data transfer portals 

indicated that the outage maps “provided ‘a general outline’ of the planned 

outage area, were ‘not address-specific,’ and did ‘not include the complete and 

exact area(s) impacted by a PSPS.’’’65  

 
62 Joint Local Governments Opening Brief, at 14-15; Joint Local Governments Reply Brief, at 8; 
Exh. JLG-02, at 2. 

63 PG&E Opening Brief, at 27-28. 

64 Id. at 28. 

65 PG&E Opening Brief, at 28; Ex. PGE-01, at 4-4; Ex. JLG-01, at 4. 
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4.2.3. Discussion 

We find that PG&E’s online outage maps did not comply with the 

Commission’s D.19-05-042 Guidelines or PG&E’s obligations under Pub. Util. 

Code Section 451 and this noncompliance constitutes a violation.  The  

D.19-05-042 Guidelines provide specific requirements as to the accuracy and 

specificity of information regarding the boundaries of an area subject to a de-

energization event.   

For the 2019 wildfire season, the electric investor-owned 
utilities must, at the time of first notification preceding a  

de-energization event, make available a Geographic 
Information System shapefile via a secure data transfer 
process depicting the most accurate and specific information 
possible regarding the boundaries of the area subject to  
de-energization to all public safety partners whose 
jurisdictions or service areas will be impacted by the de-
energization event.66 

The online outage maps were buffered and overstated the de-energization 

boundaries by as much as 20 percent.67  The D.19-05-042 Guidelines require that 

outage maps depict the “most accurate and specific information possible.”  

Outage maps with up to 20 percent buffers are neither “accurate” nor “specific”.  

Furthermore, as indicated by the Joint Local Governments, PG&E had options 

available to provide outage maps that were the most accurate and specific 

information possible, but did not utilize those options.68   

The inaccuracy and non-specificity of the online outage maps 

detrimentally impacted the efforts of public safety partners, local municipalities 

 
66 D.19-05-042, Appendix A, at A16-A17 (emphasis added). 

67 Joint Local Governments Opening Brief, at 13; Exh. JLG-01, at 4; San José Opening Brief at. 9; 

Exh. CSJ-01, at 6. 

68 Joint Local Governments Opening Brief, at 20; Exh. JLG-02, at 5. 
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and customers to prepare for and endure the de-energization events, wasting 

resources and time that could have been better utilized.  Furthermore, the outage 

maps’ inaccuracy and non-specificity subjected customers to unnecessary fear, 

harm, and expense.69  

PG&E also has an affirmative duty under Pub. Util. Code Section 451 to 

“furnish and maintain such adequate, efficient, just, and reasonable service, 

instrumentalities, equipment, and facilities, … as are necessary to promote the 

safety, health, comfort, and convenience of … the public.”  The accuracy and 

specificity of the outage maps provided by PG&E did not meet these 

requirements. 

 PG&E argues that it should not be sanctioned because the outage maps 

comply with Cal OES preferences.  However, we agree with the Joint Local 

Governments and San José that PG&E’s compliance with Cal OES preferences is 

not relevant or determinative here.  The Commission, not Cal OES, has 

jurisdiction over PG&E with respect to de-energization and established 

requirements regarding the accuracy and specificity of information as to the 

boundaries of a de-energization event.  The fact that the outage maps may have 

complied with Cal OES preferences is not determinative.  PG&E’s online maps 

did not comply with the Commission’s requirements.   

The accuracy and specificity of PG&E’s online outage maps during the 

October 9-12, 2019 PSPS event did not comply with the D.19-05-042 Guidelines or 

PG&E’s obligations under Pub. Util. Code Section 451 and therefore, constitute 

violations of these requirements.   

 
69 CforAT Opening Brief, at 15. 
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4.3. Accessibility of the Secure Data Transfer Portals  

PG&E’s secure data transfer portals provide key public safety partners 

such as municipalities and some state agencies private access to important, 

event-specific data to assist in their de-energization event planning and response 

efforts.  The secure data transfer portals were intended to facilitate cooperation 

between PG&E and its public safety partners to minimize both the risks and 

disruption to customers from PSPS events.70  This OSC addresses allegations that 

PG&E’s secure data transfer portals were inaccessible to its public safety partners 

during portions of the October 9-12, 2019 PSPS event. 

4.3.1. Positions of the Parties  

The Joint Local Governments and San José contend that PG&E’s secure 

data transfer portals were not compliant with the requirements of the D.19-05-

042 Guidelines and were constructively inaccessible during the October 9-12, 

2019 PSPS event.71  The Joint Local Governments and San José acknowledge that 

they were generally able to login to the secure data transfer portals (except for 

Nevada County, which experienced some difficulties).72  However, they contend 

that although the portals were technically accessible, the portals were 

constructively inaccessible because the information in the portals was missing, 

inaccurate and untimely.73   

San José indicates that when it accessed its secure data transfer portals 

during the October 9-12, 2019 PSPS event, it did not receive information 

 
70 Exh. PG&E-01, at 4-15. 

71 D.19-05-042, Appendix A, at A16-A17; Joint Local Governments Opening Brief, at 21; City of 
San José Opening Brief, at 12. 

72 Joint Local Governments Opening Brief, at 21; Exh. JLG-01, at 8. 

73 Joint Local Governments Opening Brief, at 21; Exh. JLG-01, at 8-10; City of San José Opening 
Brief, at 12. 
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regarding San José, but rather information regarding the City of Bakersfield.74  

San José was only able to access the applicable information by the second day of 

the PSPS event.75  The Joint Local Governments further indicate that Marin and 

Nevada Counties both received files in their respective portals with information 

for other counties.76  The City of Santa Rosa did not receive impacted critical 

facility information in its portal the morning of October 9, 2019 even though 

PG&E began notifying potentially impacted local governments of the upcoming 

PSPS event on October 7, 2019.77 

The Joint Local Governments and San José assert that the information in 

their respective secure data transfer portals was inaccurate and untimely.  Both 

received files that were incomplete or out-of-date due to new weather and 

outage footprint updates issued by PG&E.78  The Joint Local Governments also 

indicate that PG&E did not communicate with its public safety partners 

regarding changes to the names and locations of the files or the addition of new 

files in their respective portals.79  Additionally, they argue that the information in 

the portals rarely matched the information provided by PG&E during 

operational briefing calls with local public safety partners.80   

 
74 City of San José Opening Brief, at 12; Exh. CSJ-01, at 7. 

75 Ibid. 

76 Joint Local Governments Opening Brief, at 21; Exh. JLG-01, at 6, 8 (Marin County received 
information on San Luis Obispo and Kern Counties). Exh. CSJ-01, at 7. 

77 Joint Local Governments Opening Brief, at 21; Exh. JLG-01, at 9. 

78 Joint Local Governments Opening Brief, at 21; Exh. JLG-01, at 8; City of San José Opening 
Brief, at 12. 

79 Joint Local Governments Opening Brief, at 22; Exh. JLG-01, at 9. 

80 Ibid. 
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The Joint Local Governments and San José emphasize that cooperation and 

information sharing between public safety partners and the IOUs in charge of de-

energization events is essential to protect public safety due to the significant 

impacts of such events on customers and critical facilities.  They assert that the 

inaccuracy, untimeliness and, in some cases, complete absence of information in 

the secure data transfer portals severely hampered their planning and response 

efforts for the October 9-12, 2019 PSPS event since the portals are their primary 

source of critical files and information.81  The Joint Local Governments contend 

that “a data transfer process is only as effective as the information being 

transmitted.”  The Joint Local Governments and San José argue that due to the 

state of information on the portals, PG&E’s public safety partners “were about as 

well informed as if they had not been able to access the portal in the first place” 

and hurt local governments’ ability to deploy emergency services.82  

The Joint Local Governments and San José dispute PG&E’s argument that 

there was no violation of the Commission’s requirements because local 

governments were able to log in to the portals, even if the information in the 

portals was missing, inaccurate or untimely.  The Joint Local Governments argue 

that such an argument elevates form over substance and would lead to an absurd 

result.83  The Joint Local Governments and San José contend that the portals were 

non-compliant with the Commission’s requirements because the portals’ lack of 

 
81 Joint Local Governments Opening Brief, at 23; City of San José Reply Brief, at 10. 

82 Joint Local Governments Opening Brief, at 24; Joint Local Governments Reply Brief, at 11; 
City of San José Reply Brief, at 10. 

83 Joint Local Governments Opening Brief, at 23; Joint Local Governments Reply Brief, at 11. 
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utility had the same effect as if the portals were inaccessible and that PG&E 

“should not avoid responsibility for the frustration and confusion it caused.”84   

4.3.2. Position of PG&E 

PG&E contends that the record evidence is uncontroverted that the secure 

data transfer portals remained available through the event and that there is no 

evidence of any portal outage.85  PG&E cites to statements by the Joint Local 

Governments and San José that the secure data transfer portals were generally 

accessible during the October 9 PSPS event and argues that the concerns of the 

Joint Local Governments and San José regarding the nature and usefulness of the 

information in the portals are outside the scope of the OSC and cannot constitute 

a violation.86  PG&E does not substantively address the allegations by the Joint 

Local Governments and San José that the information in portals was missing, 

inaccurate and untimely. 

4.3.3. Discussion 

We find that the inaccessibility of critical information regarding the 

October 9-12, 2019 PSPS event on PG&E’s secure data transfer portals to some 

public safety partners did not comply with the requirements of the D.19-05-042 

Guidelines and Pub. Util. Code Section 451.  This non-compliance constitutes a 

violation.  

We agree with the Joint Local Governments and San José that the question 

of accessibility goes beyond whether the public safety partners could merely 

access the portals and that PG&E’s focus on mere accessibility to the portals 

 
84 Joint Local Governments Reply Brief, at 11; City of San José Reply Brief, at 10. 

85 PG&E Opening Brief, at 27; PG&E Reply Brief, at 18; Exh. PGE-01, at 4-15. 

86 PG&E Reply Brief, at 18. 
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elevates form over substance.87  The D.19-05-042 Guidelines require that specific 

information regarding a de-energization event must be provided to public safety 

partners.88  This information is critical for public safety partners in their de-

energization event planning and response efforts.    

While most public safety partners could log in to the portals, there were 

many instances when the required information was missing from the portals or 

inaccurate, with information for a different public safety partner provided in the 

portals.89  We agree with the Joint Local Governments and San José that this 

rendered the portals constructively inaccessible and therefore non-compliant 

with the Commission’s requirements in the D.19-05-042 Guidelines.   

We also find that the missing and inaccurate information on the portals is a 

violation of PG&E’s obligations under Pub. Util. Code Section 451.  Pub. Util. 

Code Section 451 provides, in part, that PG&E furnish and maintain service and 

instrumentalities to promote the safety, health, and comfort of the public.  

Missing and inaccurate information on the portals severely hampered the efforts 

of public safety partners to plan and respond to the de-energization, causing 

hardship for the public.90   

4.4. Staffing of Call Centers 

The OSC alleges that PG&E did not have sufficient staffing at its call 

centers to handle the volume of customer communications during the  

October 9-12, 2019 PSPS event.   

 
87 Joint Local Governments Opening Brief, at 23; Joint Local Governments Reply Brief, at 11. 

88 D.19-05-042, Appendix A, at A16-A17;  

89 Exh. JLG-01, at 6-9; Exh. CSJ-01, at 7. 

90 Joint Local Governments Opening Brief, at 23; City of San José Reply Brief, at 10. 
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4.4.1. Positions of the Parties  

No party other than PG&E submitted record evidence as to the adequacy 

of PG&E’s call center staffing.  However, TURN did recommend crediting 

customers $660,000 for four days of call center expense if the Commission found 

that PG&E’s call center staffing was insufficient, arguing that customers should 

not be required to fund costs for inadequate call center operations.91    

4.4.2. Position of PG&E 

PG&E asserts that uncontroverted evidence demonstrates that the staffing 

of its call centers was sufficient to handle the volume of calls during the  

October 9-12, 2019 PSPS event.92  PG&E indicates that its four call centers are 

staffed with approximately 900 agents and that it prepared its call centers for 

potential 2019 PSPS events by forecasting staffing needs, training additional 

agents, conducting PSPS training, and identifying ways to increase the capacity 

of the call centers.93  PG&E asserts that it implemented several measures to 

address call volume that rose to as much as 500 percent of normal call volume 

during the October 9-12, 2019 event.94   

PG&E also indicates that it utilized Interactive Voice Response strategies to 

prioritize PSPS calls over general service calls.  According to PG&E, the 

implemented measures were generally successful and with the average speed of 

answer to PG&E’s call centers being nine seconds on October 9, 2019, five 

seconds on October 10 and 11, 2019, and ten seconds on October 12, 2019.95 

 
91 TURN Opening Brief, at 12. 

92 PG&E Opening Brief, at 29. 

93 Ibid. 

94 PG&E Opening Brief, at 30. 

95 Ibid. 
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4.4.3. Discussion 

We find that the record supports that PG&E’s level of call center staffing 

during the October 9-12, 2019 PSPS event was sufficient and did not violate the 

requirements of Pub. Util. Code Section 451, the D.19-05-042 Guidelines, or 

Resolution ESRB-8.  The record indicates that the average speed of answer to 

customers during the October 9-12, 2019 PSPS event was reasonable and that the 

level of staffing at PG&E’s call center was sufficient.  As indicated by PG&E’s 

testimony, the average speed of answer did not exceed ten seconds during any of 

the days during the October 9-12, 2019 PSPS event.96  No other party has 

provided additional record evidence contradicting PG&E’s testimony of average 

speed of answer.  While there may have been occasions when the wait time was 

longer than average speed of answer cited by PG&E, the average speed of 

answer seems reasonable under the circumstances.     

4.5. Advanced Notification of Customers 

This OSC addresses allegations that PG&E failed to provide advanced 

notice to customers of several de-energization events, including approximately 

23,000 customers of the 729,000 customers affected by the October 9-12, 2019 

PSPS event, approximately 1,900 of the 177,000 customers affected by the October 

23-25, 2019 PSPS event and approximately 28,600 customers of the 941,000 

customers affected by the October 26-November 1, 2019 PSPS event.  The D.19-

05-042 Guidelines contain specific requirements for advanced notification of 

customers. 

4.5.1. Positions of the Parties  

Several parties allege that PG&E failed to properly provide advance 

notification to customers of de-energization events in violation of the 

 
96 PG&E Opening Brief, at 30. 
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Commission’s requirements in D.19-05-042 and should be sanctioned for these 

violations.97 

TURN argues that PG&E’s missed advanced notifications were 

unreasonable because PG&E was aware in September 2019 that it was missing 

contact information for up to 5 percent of its customers.98  TURN further argues 

that despite PG&E’s knowledge of the missing contact information, it did not 

provide in-person notification unless these customers were Medical Baseline 

customers.99  TURN also contends that the missed advanced notifications were 

unreasonable because PG&E did not test its methodology to identify impacted 

customers prior to implementation, a fact conceded to by PG&E.100  TURN also 

asserts that PG&E should have been better prepared to identify impacted 

customers due to the effect of de-energizing transmission lines on distribution 

substations because PG&E has previously de-energized transmission lines.101  

CLECA asserts that PG&E has “admitted on the record that it ‘missed’ 

notifications to 51,000 customers in the Fall 2019 [PSPS events].”102  CLECA notes 

that two of its members with industrial facilities in PG&E’s service territory were 

not properly notified by PG&E of the October 9-12, 2019 PSPS event.103  CLECA 

disputes PG&E’s claim that one of those members was notified, arguing that 

PG&E’s citation to a single 12 second call is not credible because the length of the 

 
97 CLECA Opening Brief, at 5; Cal Advocates Opening Brief, at 14-15; Cal Advocates Reply 
Brief, at 5-7; TURN Opening Brief, at 5-6; TURN Reply Brief, at 3-4.  

98 TURN Opening Brief, at 5; Exh. TURN-03, DR TURN-04, Question 1. 

99 Exh. TURN-03, DR TURN-04, Question 1; Exh. PG&E-04, at 2. 

100 TURN Opening Brief, at 5; Exh. TURN-03, DR TURN-04, Question 2. 

101 TURN Opening Brief, at 6; Exh. TURN-03, DR TURN-04, Question 3; Exh. PG&E-02, at 3-5. 

102 CLECA Opening Brief, at. 5; Exh. PG&E-03, at 2 (Table 1). 

103 CLECA Opening Brief, at 5; Exh. CLECA-01, at. 2-6 
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call was insufficient to provide the notification information required by the D.19-

05-0421 Guidelines.104  CLECA also asserts that PG&E did not satisfy 

requirements that notification occur 1 to 4 hours in advance of an event, and 

again when de-energization is initiated.  CLECA also argues that PG&E did not 

meet the requirement that the “notification is supposed to include specific 

information regarding start and stop times, duration, and re-energization.”105 

Cal Advocates, TURN, SBUA and CforAT contest PG&E’s argument that it 

substantially complied with the advanced notification requirements for 

customers and PG&E does not justify its non-compliance with clear Commission 

rules and requirements.106  These parties contend that PG&E’s argument 

attempts to minimize the fact that approximately 50,000 customers did not 

receive advanced notification and the real world impacts due to lack of that 

advanced notification.107  Cal Advocates argues that PG&E’s rationale is 

misleading, emphasizing that the 3 percent of the affected population that were 

not notified amounts to approximately 50,000 customers and also underestimates 

the violations related to advanced notification.108   

4.5.2. Position of PG&E  

PG&E acknowledges that it failed to provide advanced notification of  

de-energization events to approximately 50,000 customers, not the 

 
104 CLECA Opening Brief, at 6; D.19-05-042, Appendix A, A-17. 

105 CLECA Opening Brief, at 7. 

106 Cal Advocates Reply Brief, at 5-7; TURN Reply Brief, at 3; SBUA Reply Brief, at 4; CforAT 
Reply Brief, at 4. 

107 Ibid. 

108 Cal Advocates Reply Brief, at 5-6. 
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approximately 53,500 indicated in the December 23, 2019 Ruling. 109  PG&E 

argues that its notification efforts were reasonable, especially due to the large 

scale of the Fall 2019 PSPS events and that the number of customers not notified 

was less than 3 percent of the affected population.110  PG&E argues that the 

Commission’s D.19-05-042 Guidelines require advanced notification “whenever 

possible” and that “[t]here may be times when advanced notification of a de-

energization event is not possible.”111  PG&E asserts that the Commission should 

not focus on that there were missed notifications, but “whether PG&E’s conduct 

and efforts to notify customers in late 2019 fell below a reasonable standard of 

care such that sanctions are warranted.”112  PG&E contends the Commission 

should consider: (1) PG&E’s efforts to prepare customers for the de-energization 

events, (2) the reasons for the missed notifications, and (3) PG&E’s overall 

performance in notifying customers during the Fall 2019 de-energization 

events.113 

PG&E contends that it undertook significant outreach efforts to educate 

customers about preparing for de-energization events and to collect customer 

contact information.  PG&E indicates that between May and September 2019, it 

used multiple communication channels to distribute information to help 

 
109 PG&E contends that correct figures for the number of customers who did not receive 
advanced notification is approximately: (1) 22,000 customers for the October 9-12, 2019 PSPS 
event; (2) 2,100 customers for the October 23-25, 2019 PSPS event and (3) 25,900 customers for 
the October 26-November 1, 2019 PSPS event.  (Ex. PGE-03 at 2; Amended PG&E PSPS Report 
for the October 9–12, 2019 De-Energization Event at 16; Amended PG&E PSPS Report for the 
October 23–25, 2019 De-Energization Event at 17; Amended PG&E PSPS Report for the  
October 26 & 29, 2019 De-Energization Event at 14.) 

110 PG&E Opening Brief, at 8-9, 12, 17; Exh. PG&E-01, at 3-8. 

111 PG&E Opening Brief, at 8-9; D.19-05-042, Appendix A, at A7. 

112 PG&E Opening Brief, at 8-9. 

113 Id. at 9. 
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customers anticipate and prepare for de-energization events.114  PG&E claims it 

also undertook particular efforts to obtain current customer contact information 

via contact center calls, website log-ins, e-mails and mailings.115   

PG&E asserts that it acted reasonably in developing and implementing its 

customer notification processes.  PG&E details its process to identify specific 

electrical facilities that could require de-energization and developing the list of 

customers impacted by the de-energization of those facilities.116  PG&E further 

detailed its strategy to notify the identified customers, including transmission 

customers.117 

PG&E claims that a major cause of missed notifications was missing 

customer contact information, despite its efforts to collect this information.118  

PG&E also claims that its efforts to narrow the scope of the Fall 2019 PSPS events 

and reduce the overall number of customers affected by the events caused 

missed notifications due to a change in methodology of its de-energization 

strategy.119  Lastly, PG&E asserts that the continually changing conditions 

presented challenges to notifying customers because some customers were 

temporarily assigned to different circuits than the primary circuits that usually 

provide their electricity.120  

 
114 PG&E Opening Brief, at 10; Exh. PG&E-01, at 3-2 to 3-4. 

115 PG&E Opening Brief, at 11; Exh. PG&E-01, at 3-4 to 3-6. 

116 PG&E Opening Brief, at 12; Exh. PG&E-01, at 3-9. 

117 PG&E Opening Brief, at 12-13; Exh. PG&E-01, at 3-7, 3-9, 3-17 to 3-20. 

118 PG&E Opening Brief, at 14; Exh. PG&E-01, at 3-12. 

119 PG&E Opening Brief, at 15; Exh. PG&E-01, at 3-13. 

120 PG&E Opening Brief, at 16; Exh. PG&E-01, at 3-15. 
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4.5.3. Discussion 

We find that PG&E’s failure to provide advanced notification to 

approximately 50,000 customers for the three PSPS events in Fall 2019 constitute 

violations of: (1) the Commission’s requirements regarding advanced notification 

in the D.19-05-042 Guidelines and (2) Pub. Util. Code Section 451.  All parties, 

including PG&E, agree that a substantial number of PG&E customers did not 

receive advanced notification as required by the Commission.    

The D.19-05-042 Guidelines contain specific requirements regarding 

advanced notification for customers that may be impacted by de-energization 

events and the information that must be conveyed to these customers.121  PG&E 

failed to meet these requirements when it did not provide advanced notification 

to approximately 50,000 customers.  Those customers did not have advanced 

notification that the PSPS events were going to occur or specific information 

regarding the event, including the boundaries, start time and date and estimated 

duration.      

Furthermore, Pub. Util. Code Section 451 imposes a requirement that 

PG&E “furnish and maintain such adequate, efficient, just, and reasonable 

service, instrumentalities, equipment, and facilities, … as are necessary to 

promote the safety, health, comfort, and convenience of … the public.”  

Advanced notification is an important service to promote the safety, health, 

comfort and convenience for potentially impacted customers by providing them 

with an opportunity to prepare and plan in advance of a de-energization event.  

The lack of advanced notification had significant health and safety consequences 

because some customers were unable to prepare for the de-energization events in 

 
121 D.19-05-042, Appendix A, at A7-A18. 
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Fall 2019.  PG&E’s failure to provide advanced notification to the approximately 

50,000 customers was a violation of Pub. Util. Code Section 451. 

We agree with Cal Advocates and TURN that PG&E’s argument 

inappropriately minimizes the lack of advanced notification to customers.122  

Over the course of the three PSPS events in late 2019, approximately  

50,000 customers did not receive the required advanced notification, with many 

of these customers not knowing why their power was shut off or when it would 

be turned back on.123  PG&E is required to adhere to the Commission’s 

requirements for advanced notification for potentially impacted customers.  

Although the number of customers that did not receive advanced notification 

may equate to 3 percent of all affected customers, 50,000 is a substantial number 

of customers and the failure to provide advanced notification to these customers 

violated Commission requirements.  We will consider PG&E’s conduct prior to 

the de-energization events when considering the appropriate sanctions for the 

violations. 

4.6. Advanced Notification of Medical Baseline 
Customers  

This OSC addresses allegations that PG&E failed to provide advanced 

notice of de-energization events to Medical Baseline customers, including 

approximately 500 Medical Baseline customers affected by the October 9-12, 2019 

PSPS event, approximately 15 Medical Baseline customers affected by the 

October 23-25, 2019 PSPS event and approximately 700 Medical Baseline 

customers affected by the October 26-November 1, 2019 PSPS event.  

 
122 Cal Advocates Reply Brief, at 6; TURN Reply Brief, at 3. 

123 Cal Advocates Reply Brief, at 6; Exh. Cal Advocates-14. 
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4.6.1. Positions of the Parties 

Several parties allege that PG&E failed to properly provide advanced 

notification to Medical Baseline customers of the de-energization events in 

violation of requirements in the D.19-05-042 Guidelines.  

San José contends that PG&E failed to meet the D.19-05-042 Guidelines for 

notice to Medical Baseline customers as well as coordination with local 

jurisdictions and emergency responders during the October 9-12, 2019 PSPS 

event.124  San José asserts that PG&E’s “lack of preparation and cooperation with 

San José before and during the October 9 PSPS [e]vent turned an already difficult 

situation into a potentially dangerous one.”125 

San José details that despite the readiness of its employees to perform door 

knocks for Medical Baseline customers that PG&E was unable to contact, it did 

not learn the identities of the impacted Medical Baseline customers until 30 

minutes prior to the PSPS event because PG&E insisted on routing the 

information through the County of Santa Clara.126  San José also indicates that 

even when it received the data through the County of Santa Clara, PG&E’s data 

was difficult to decipher, complicating San José efforts to understand what 

Medical Baseline customers it needed to contact.127  As to PG&E’s notification of 

Medical Baseline customers of the October 26 to November 1, 2019 PSPS event, 

San José contends that PG&E’s effort to provide information was still 

 
124 San José Opening Brief, at 13; D.19-05-042, Appendix A, at A2, A7, A13 and A16. 

125 San José Opening Brief, at 13. 

126 San José Opening Brief, at 13; Exh. CSJ-01, at 5. 

127 Ibid. 
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problematic, with many customers not receiving information about available 

resources during the PSPS event.128   

Cal Advocates argues that PG&E failed to provide the required notice to 

Medical Baseline customers as set forth in ESRB-8 and the D.19-05-042 

Guidelines during the PSPS events in October and November 2019.129  Cal 

Advocates asserts that “over 1,500 Medical Baseline customers who rely on 

electricity for their life-sustaining machines” only received notification from 

PG&E “when their power was suddenly and unexpectedly shut off.”130  

CforAT argues that PG&E provided inadequate notice to Medical Baseline 

customers and notes the inadequacy of notification for customers with medical 

vulnerabilities, language minorities, and other access and functional needs 

(AFN) customers.131   

Cal Advocates, TURN, SBUA and CforAT contest PG&E’s argument that it 

substantially complied with the advanced notification requirements for Medical 

Baseline customers and PG&E’s non-compliance with clear Commission rules 

and requirements was not justified.132  These parties contend that PG&E’s 

argument minimizes that approximately 1,100 Medical Baseline customers did 

not receive advanced notification and the real world impacts on those customers 

due to the lack of advanced notification.133   

 
128 San José Opening Brief, at 15. 

129 Cal Advocates Opening Brief, at 9-10. 

130 Cal Advocates Reply Brief, at 6; Exh. Cal Advocates–26, Table 3. 

131 CforAT Opening Brief, at 3. 

132 Cal Advocates Reply Brief, at 5-7; TURN Reply Brief, at 3; SBUA Reply Brief, at 4; CforAT 
Reply Brief, at 4. 

133 Ibid. 
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4.6.2. Position of PG&E  

PG&E acknowledges that it failed to provide advanced notification of the 

Fall 2019 PSPS  events to approximately 1,100 Medical Baseline customers, not 

the approximately 1,215 indicated in the December 23, 2019 Ruling. 134  However, 

PG&E argues that its notification efforts for Medical Baseline customers were 

reasonable, especially due to the large scale of the Fall 2019 PSPS events.135  

PG&E contends the Commission should consider: (1) PG&E’s significant efforts 

to prepare customers for the Fall 2019 PSPS events, (2) reasons for the missed 

notifications, and (3) PG&E’s overall performance in notifying customers during 

the Fall 2019 PSPS events.136 

PG&E asserts that it made a concerted effort to contact and provide 

information to its Medical Baseline customers.137  PG&E’s efforts included:  

(1) additional and customized messaging and resources to its Medical Baseline 

customers, (2) a campaign to publicize and increase enrollment in the Medical 

Baseline program (3) the provision of specific preparedness information 

designed for customers who rely on power for their medical devices and (4) calls 

and mailers to request contact information.138  PG&E also details its notification 

efforts that specifically targeted Medical Baseline customers for direct 

 
134 PG&E contends that correct figures for the number of Medical Baseline customers who did 
not receive advanced notification is approximately: (1) 600 for by the October 9–12, 2019 PSPS 
event; (2) 20 customers for the October 23–25, 2019 PSPS event and (3) 500 for the  
October 26–November 1, 2019 PSPS event.  (Ex. PGE-03 at 2; Amended PG&E PSPS Report for 
the October 9–12, 2019 De-Energization Event at 16; Amended PG&E PSPS Report for the 
October 23–25, 2019 De-Energization Event at 17; Amended PG&E PSPS Report for the  
October 26 & 29, 2019 De-Energization Event at 14.) 

135 PG&E Opening Brief, at 8-9, 12, 17; Exh. PG&E-01, at 3-8. 

136 PG&E Opening Brief, at 9; Exh. PG&E-01, at 3-2 to 3-9, 3-17 to 3-20. 

137 PG&E Opening Brief, at 10-11; Exh. PG&E-01, at 3-4. 

138 PG&E Opening Brief, at 13; Exh. PGE-01, at 3-19 to 3-20. 
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notifications, with repeated phone calls and text messages as well as visits to a 

customer’s residence to conduct an in-person notification if the initial contacts 

were not successful.  

4.6.3. Discussion 

 We find that PG&E’s failure to provide advanced notification to 

approximately 1,100 Medical Baseline customers for the three PSPS events in Fall 

2019 constitute violations of the Commission’s requirements regarding advanced 

notification in D.19-05-042 Guidelines and Pub. Util. Code Section 451.  There is 

no dispute amongst the parties, including PG&E, that a substantial number of 

PG&E’s Medical Baseline customers did not receive advanced notification as 

required by the Commission.    

The D.19-05-042 Guidelines mandate that electric IOUs must “provide 

advance notification to all populations potentially affected by the de-energization 

event.”139  As indicated by San José, the Phase 1 Guidelines indicate that access 

and functional needs population, which includes Medical Baseline customers, 

may require additional notification streams.140  By not providing advanced 

notification to a significant number of these customers, PG&E did not comply 

with the D.19-05-042 Guidelines. 

Although the D.19-05-042 Guidelines do provide some qualification that 

the notifications must occur “whenever possible”, PG&E has not provided 

sufficient evidence that advanced notification of the de-energization events for 

the 1,100 uncontacted Medical Baseline customers was not possible.141  

Furthermore, many of the causes for the missed notifications cited by PG&E 

 
139 D.19-05-042, Appendix A, at A7 (emphasis added). 

140 San José Opening Brief, at 13.; D.19-05-042, Appendix A, at A6-A7. 

141 D.19-05-042, Appendix A, at A7. 
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were attributable to PG&E’s lack of effective preparation and coordination with 

public safety partners and local jurisdictions.142 

PG&E’s failure to provide advanced notification of de-energization events 

to approximately 1,100 Medical Baseline customers also violates Pub. Util. Code 

Section 451.  Pub. Util. Code Section 451 requires all public utilities to provide 

and maintain “adequate, efficient, just and reasonable” services and facilities as 

are necessary for the “safety, health, comfort, and convenience” of its customers 

and the public.  Advanced notification is an important service to promote the 

safety, health, comfort and convenience for potentially impacted Medical 

Baseline customers by providing them with an opportunity to prepare and plan 

in advance of a de-energization event.   

As discussed, by CforAT, Medical Baseline customers are a constituency 

that are severely impacted by de-energization events due to their reliance on 

electricity for vital medical needs, including medical devices and refrigeration for 

medications.143  Therefore, the lack of advanced notification resulted in especially 

significant health and safety consequences for these customers. 

PG&E’s failure to provide advanced notification to approximately  

1,100 Medical Baseline customers violated Commission requirements regarding 

advanced notification for de-energization events.  We will consider PG&E’s 

conduct prior to the de-energization events when considering the appropriate 

sanctions for the violations. 

 
142 PG&E Opening Brief, at 15; San José Opening Brief, at 13-14. 

143 CforAT Opening Brief, at 1. 
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5. Legal Framework for Fines and Remedies 

The Commission has statutory authority to impose fines under Pub. Util. 

Code Sections 2107 and 2108.  The Commission’s authority to impose fines 

pursuant to Pub. Util. Code Section 2107 has been affirmed.144  

Section 2107 states:  

Any public utility that violates or fails to comply 
with any provision of the Constitution of this state or of 
this part, or that fails or neglects to comply with any 
part or provision of any order, decision, decree, rule, 
direction, demand, or requirement of the commission, 

in a case in which a penalty has not otherwise been 
provided, is subject to a penalty of not less than five 
hundred dollars ($500), nor more than one hundred 
thousand dollars ($100,000) for each offense.  

Section 2108 states:  

Every violation of the provisions of this part or of any 
part of any order, decision, decree, rule, direction, 
demand, or requirement of the commission, by any 
corporation or person is a separate and distinct offense, 
and in case of a continuing violation each day’s 
continuance thereof shall be a separate and distinct 
offense. 

Furthermore, the Commission has authority to fashion other equitable 

remedies in addition to specific authority to impose fines pursuant to Pub. Util. 

Code Sections 2107 and 2108 and has done so on many occasions.145  These 

remedies include exercising the Commission’s ratemaking authority to disallow 

expenditures that are needed to redress violations found in this proceeding.  

 
144 See, e.g., Pacific Bell Wireless, LLC v. Public Utilities Com. (Cingular) (2006) 140 Cal. at 4th 718.   

145 D.07-09-041, D.15-04-024, D.15-07-014, D.17-09-024, D.18-04-014, D.19-04-041, D.19-09-037, 

and D.20-02-036.  
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Pub. Util. Code Section 728 confers ratemaking authority146 upon the 

Commission and states:  

Whenever the commission, after a hearing, finds that 
the rates or classifications, demanded, observed, 
charged, or collected by any public utility for or in 
connection with any service, product, or commodity, or 
the rules, practices, or contracts affecting such rates or 
classifications are insufficient, unlawful, unjust, 
unreasonable, discriminatory, or preferential, the 
commission shall determine and fix, by order, the just, 
reasonable, or sufficient rates, classifications, rules, 

practices, or contracts to be thereafter observed and in 
force.  

Similarly, Section 761 confers authority on the Commission to require a 

utility to maintain proper facilities.  It provides in part:  

Whenever the commission, after a hearing, finds that 
the rules, practices, equipment, appliances, facilities, or 
service of any public utility, or the methods of 
manufacture, distribution, transmission, storage, or 
supply employed by it, are unjust, unreasonable, 
unsafe, improper, inadequate, or insufficient, the 
commission shall determine and, by order or rule, fix 
the rules, practices, equipment, appliances, facilities, 
service, or methods to be observed, furnished, 
constructed, enforced, or employed. 

Lastly, the Commission has broad authority under Pub. Util. Code Section 

701 to “do all things, whether specifically designated in this part or in addition 

thereto, which are necessary and convenient” in the supervision and regulation 

 
146 The Commission’s general ratemaking authority comes from Section XII, Article 6 of the 
California Constitution, which states: “The commission may fix rates, establish rules, examine 
records, issue subpoenas, administer oaths, take testimony, punish for contempt, and prescribe 
a uniform system of accounts for all public utilities subject to its jurisdiction.”   
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of public utilities.147  The Commission’s exercise of these powers and jurisdiction 

“must be cognate and germane to the regulation of public utilities. . .”148  The 

remedies considered below are to ensure that PG&E’s future de-energization 

events are conducted safely and in a manner consistent with Commission 

requirements.  Therefore, they lie squarely within our jurisdiction.  

6. Factors to Consider in Setting the Appropriate 
Penalties  

In determining the penalty to be imposed for violations found above, we 

are guided by D.98-12-075, which identified the following factors:149   

1. Severity of the offense;  

2. Conduct of the utility before, during, and after the offense;  

3. Financial resources of the utility;  

4. Totality of the circumstances in furtherance of the public 
interest; and  

5. The amount of the fine in relationship to prior Commission 
decisions.  

6.1. Severity of the Violations 

The Commission will examine the severity of the violations, “which 

encompasses four sub-factors: (1) physical harm, (2) economic harm, (3) harm to 

the regulatory process, and (4) the number and scope of violations,”150 with 

violations that cause physical harm to people or property being considered the 

most severe and violations that threatened such harm closely following.151  The 

 
147 See, e.g., Pacific Bell Wireless, LLC v. Public Utilities Com., 140 Cal. App. 4th at 736; Consumers 
Lobby Against Monopolies v. Public Utilities Com. (CLAM) (1979) 25 Cal. 3d 891, 905.   

148 CLAM, 25 Cal. 3d at 905-906.   

149 D.18-10-020, at 74; see D.98-12-075, at 9, 54-56 (1998 Cal. PUC LEXIS 1016). 

150 D.19-12-001, at 16. 

151 D.18-10-020, at 117-18; see D.98-12-075, at 9, 54-56. 
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severity of a violation increases with the level of costs imposed on the victims of 

the violation.152   

6.1.1. Positions of the Parties 

CforAT describes PG&E’s violations as “expensive, scary, and harmful 

events for its customers and communities.”153  CforAT identifies harms 

experienced by people with disabilities, such as loss of power for medical 

devices, refrigeration of medication, and adaptive equipment; and 

disproportionately higher “externalized costs such as replacing lost food and/or 

medication or evacuating to a location that has power.”154   

CforAT also identifies other harms including: (1) inadequate notice to 

Medical Baseline customers and customers with access and functional needs 

customers, (2) inadequate posting of information on the PG&E website,  

(3) outage maps that were inaccessible for users with vision impairments, and  

(4) mitigation efforts that provided inadequate support.155  

San José cites the economic harm suffered by local governments, with San 

José itself spending over $1 million responding to Fall 2019 PSPS events and the 

equivalent of $1.2 million in personnel time by deploying employees from 

“almost every city department” toward de-energization event response efforts.156  

San José asserts that the severity of the offense was higher due to the impact on 

vulnerable customers and repeat offenses.  San José states that the “failure of 

 
152 D.18-10-020, at 119-20. 

153 CforAT Opening Brief, at 15. 

154 CforAT Opening Brief, at 1. 

155 CforAT Opening Brief, at 3-4. 

156 San José Opening Brief, at 16. 
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PG&E to notify a substantial number of customers, particularly Medical Baseline 

customers who rely on electricity for health reasons, is a severe harm.”157   

San José also argues that “repeat offenses, particularly for failure to notify, 

should be treated even more severely.”158  Finally, San José argues that because 

PG&E continually failed to notify Medical Baseline customers and increased the 

number of customers who were not notified, PG&E’s violations warrant 

consideration of serious penalties under Pub. Util. Code Section 2108 for 

continuing violations.159 

CLECA asserts that PG&E committed serious, egregious failures that 

endangered customers and the public when the utility failed to follow de-

energization guidelines in Resolution ESRB-8 and D.19-05-042.160  CLECA cites 

the failure to properly notify two CLECA members with industrial facilities 

served by PG&E and details the “risks of industrial accidents associated with 

power interruptions” such as explosions, release of dangerous materials, injuries, 

and property damage.161  CLECA stresses that although such accidents were 

avoided during the PSPS events, the risks were “very real,” and noted the actions 

that were taken by one CLECA member, who shut down operations at its own 

expense to “avoid a potentially devastating accident.”162 

The Joint Local Governments assert that customers experienced physical 

harm because “PG&E did not go into the fire season with a well-designed de-

 
157 Id. at 17.  

158 Id. at 18. 

159 Ibid. 

160 See CLECA Opening Brief, at 3-7. 

161 CLECA Opening Brief, at 5-8. 

162 Id. at 8. 
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energization program and did not execute the events well.”163  The Joint Local 

Governments contend the physical harm was loss of utility service, which has 

been previous determined by the Commission as a physical harm “because 

utility service is a necessity of modern life and that discontinuance for even short 

periods of time can threaten health and safety.”164  The Joint Local Governments 

also claim that PG&E’s conduct led to economic harm, including general losses 

such as revenue, income, refrigerators full of food, refrigerated medication, travel 

and lodging costs, interruption of care for medically vulnerable people, tourism 

and tax revenue, and response costs.165   

The Joint Local Governments assert that PG&E’s failure to adequately plan 

for and execute the 2019 events exacerbated costs inherent to any de-energization 

event and cite the following economic harm:  

• Nevada County: $263,000 per day during a  
de-energization event; 

• Santa Rosa: approximately $485,000 for the October 9 
event and $1.802 million total for all of the 2019  
de-energization events;  

• Marin County: $850,000 through the end of October 
2019;  

• Sonoma County: $1.6 million for all of the 2019  
de-energization events; and  

• City of San José: more than $1 million.166  

The Joint Local Governments also contend that PG&E’s conduct harmed 

the integrity of the regulatory process because it was entrusted with 

 
163 Joint Local Governments Opening Brief, at 25. 

164 Ibid. 

165 Ibid. 

166 Joint Local Governments Opening Brief, at 25-26. 
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implementing the Commission’s de-energization guidelines “in an effective and 

well-considered manner,” but “fail[ed] to meet its obligations.”167  

Cal Advocates asserts that “PG&E put the lives of many vulnerable 

customers at risk, and either failed in or disregarded, its obligations to public 

safety partners, local agencies, and essential service workers.”168  Cal Advocates 

claims that PG&E’s behavior caused significant disruption to customer’s lives 

and customers were forced to bear unnecessary costs.169  Cal Advocates further 

characterizes the harm caused by PG&E as increasing in severity due to 

customers experiencing de-energization without advance notice multiple times, 

and continuing violations as many customers were without power for multiple 

days during each PSPS event.170  Cal Advocates highlights the risk of failing to 

notify public safety partners in time for them to make alternative plans for 

critical facilities that were de-energized with “an instance where two hospitals 

were de-energized in all three October de-energization events.”171  

Noting that “de-energization to a Medical Baseline customer is a 

potentially life-threatening risk,” Cal Advocates states that there “is no 

justification for PG&E putting these vulnerable customers at such risk by failing 

to give them the required notice.”172  Cal Advocates states that “no amount of 

 
167 Id. at 26. 

168 Cal Advocates Opening Brief, at 7. 

169 Id. at 8. 

170 Id. at 17. 

171 Id. at 19-20. 

172 Id. at 20. 
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avoidable public safety risk is acceptable as collateral, regardless of the size of 

the [utility’s] operations or the number of customers it serves.”173 

SBUA asserts that “[s]mall businesses were impacted immensely by the 

late-2019 PSPS events.”174  According to SBUA, 160,300 small and medium 

business customers lost power, many of them repeatedly,175 but they were not 

compensated by PG&E.176  SBUA further indicates that, as of September 20, 2020, 

“[c]ommercial customers filed 367 claims, totaling $6,118,237.87 for food loss, 

property damage and economic loss due to the October PSPS events.  The 

median claim was for approximately $2,700.”177 

TURN asserts that PG&E’s violations caused physical harm, economic 

harm, and harm to the integrity of the regulatory process.  Customers were 

physically harmed due to termination of utility service and suffered “abundant 

economic harm as a result of PG&E’s violations.”178  TURN asserts that “local 

governments strained their resources, lost their emergency notification networks, 

and incurred millions of dollars in response costs that were not in the budget and 

could not be recovered.”179  Lastly, TURN contends that there was harm to the 

integrity of the regulatory process because PG&E’s violations of “Public Utilities 

 
173 Id. at 2. 

174 SBUA Opening Brief, at 1. 

175 Id. at 1-2. 

176 Id. at 7. 

177 Id. at 6-7. 

178 TURN Opening Brief, at 4. 

179 Id. at 15. 
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Code Section 451, D.19-05-042, and Resolution ESRB-8…could endanger public 

health and safety.”180  

6.1.2. Position of PG&E 

PG&E argues that its failures were fewer than alleged in the OSC, and that 

there is no evidence of actual harm.  PG&E claims that “[t]he evidence in the 

record shows that the actual number of customers who did not receive 

notification was lower than the numbers included in the OSC.181  PG&E contends 

that the actual numbers are: 

• Approximately 22,000 customers (3.0 percent) 
(including approximately 600 Medical Baseline 
customers) out of approximately 735,400 customers 
affected by the October 9-12 PSPS, 2019 event. 

• Approximately 2,100 customers (1.2 percent) (including 
approximately 20 Medical Baseline customers) out of 
approximately 178,800 customers affected by the 
October 23-25, 2019 PSPS event. 

• Approximately 25,900 customers (2.7 percent) 
(including approximately 500 Medical Baseline 
customers) out of approximately 967,700 customers 
affected by the October 26-November 1, 2019 PSPS 
event. 

PG&E also asserts that there is no evidence of actual harm.  According to 

PG&E, “Cal Advocates does not provide any evidence that any customer actually 

suffered any harm due to the lack of notice—or even that customers were in fact 

unaware of the pending de-energization.”182  

 
180 Id. at 4. 

181 PG&E Opening Brief, at 8. 

182 PG&E Reply Brief, at 9. 
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6.1.3. Discussion  

We find that the severity of the violations by PG&E during the Fall 2019 

PSPS events is high.  The violations caused significant physical and economic 

harm, while also harming the regulatory process.  Furthermore, the high number 

of violations, as well as their broad scope and repeating nature add to the 

severity of the violations.   

The proceeding record is replete with evidence of physical harm caused by 

PG&E’s violations.  PG&E’s violations put the health of many customers at risk 

and made an already stressful and fraught situation significantly worse.  Many 

customers struggled to prepare for and endure the de-energization events due to 

often inaccurate, unavailable and confusing information from PG&E.  Numerous 

Medical Baseline as well as access and functional needs customers lost power 

necessary for essential medical devices, adaptive equipment and refrigeration of 

medications.  For many of these customers, the loss of power occurred without 

advanced notification and the difficulties in accessing and understanding the 

information regarding the de-energization events due to issues with PG&E’s 

website and online information imposed additional burdens.  Furthermore, these 

customers had to suffer these harms several times over long periods.  

There is also extensive evidence in the record as to the economic harm 

suffered due to PG&E’s violations. 183  Customers were burdened with costs due 

to spoiled food and medications, as well as costs for generators to mitigate the 

loss of power.  Many customers had to bear the costs of travel and lodging to 

avoid the impacts of the loss of power.   

 
183 Joint Local Governments Opening Brief, at 25; CLECA Opening Brief, at 8; SBUA Opening 

Brief, at 6-7. 
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Businesses and their employees also suffered extensive economic harm.  

Approximately 160,000 small and medium businesses were impacted by lost 

revenue, spoiled supplies and increased response costs for items such as 

generators.  Some large businesses had to shut down to avoid the serious safety 

risks posed by power interruptions.  Local governments absorbed millions of 

dollars in response costs.  Additionally, local government employees devoted 

extensive hours to responding to the Fall 2019 PSPS events.  These costs and 

employee hours could have been avoided if PG&E had adequately prepared for 

and implemented the PSPS events.   

We also find that there was substantial harm to the regulatory process.  

The Commission and the California Legislature have established requirements 

and obligations for PG&E as to how it conducts de-energization events and its 

duty to ensure public health and safety.  PG&E’s failure to abide by these 

requirements and obligations in implementing the de-energization events 

undermined the regulatory process.  

Lastly, we find that the number and scope of PG&E’s violations were high.  

Hundreds of thousands of customers across broad swaths of California were 

harmed by PG&E’s violations.  Various groups of customers, including Medical 

Baseline, access and functional needs, business, and local governments, were 

harmed.  Many public safety partners were hampered in their efforts to plan for 

and respond to the de-energization events.  The violations occurred over a 

significant period of time, with many customers affected for multiple days.  

Additionally, the violations as to advanced notification continued to occur in the 

subsequent two Fall 2019 PSPS events.   

                            55 / 89

127



R.18-12-005 ALJ/POD-MPO/mph  

 

- 53 - 

6.2. Conduct of the Utility 

The Commission will assess the “utility’s conduct in: (1) preventing the 

violation, (2) detecting the violation, and (3) disclosing and rectifying the 

violation.”184  Prevention includes “becoming familiar with applicable laws and 

regulations, and most critically, the utility regularly reviewing its own operations 

to ensure full compliance.”185  Detection includes diligent monitoring.186 

Disclosure and rectification includes prompt reporting and correction of a 

violation. 

6.2.1. Positions of the Parties  

CforAT asserts that “PG&E knew or should have known the risks of harm 

from its shutoff activities” and that PG&E was on sufficient notice of the risks as 

early as 2009.187  CforAT states that PG&E’s “actions taken after the disastrous 

events of 2019 do not make up for the fear, risk and harm suffered by customers 

during those events.”188  CforAT argues that “PG&E’s ability to make rapid 

improvements after experiencing failures shows that the same improvements 

could have been put in place in advance of any shutoff activity if PG&E had 

appropriately prioritized its efforts.”189 

San José contends that PG&E’s conduct prior to the PSPS events in 

preventing the violations was lacking, observing that PG&E’s May 17, 2019 PSPS 

workshop was “so general in nature that [San José’s] Office of Emergency 

 
184 D.98-12-075, at 56. 

185 Id. at 57. 

186 Id. at 57-58. 

187 CforAT Opening Brief, at 6-10. 

188 Id. at 2. 

189 CforAT Reply Brief, at 6. 

                            56 / 89

128



R.18-12-005 ALJ/POD-MPO/mph  

 

- 54 - 

Management pulled together its own team to plan and prepare for PSPS events, 

including plans for deploying generators, creating its own PSPS webpages in 

three languages, and formulating a Communications Plan.”190  San José also cites 

PG&E’s failure to prepare accurate outage maps, which hindered San José’s 

ability to refuel critical facilities on time and set up community resource centers 

(CRCs) in the correct locations.   

CLECA suggests that PG&E’s failure to notify was potentially due to “a 

failure of PG&E’s mapping process, a lack of understanding of the relationship 

between the transmission and distribution systems, a lack of appreciation of the 

potentially dangerous consequences of interrupting large (particularly industrial) 

customers without notice, or from some other cause.”191  Furthermore, CLECA 

states that “no information is provided on when [mapping automation] will be 

completed, or what steps will be taken to assure its accuracy.”192 

The Joint Local Governments emphasize that PG&E’s violations “could 

have been prevented, or at least mitigated, by proper pre-fire-season emergency 

management training and by engaging in the coordination with local 

governments that the Commission had mandated.”193  The Joint Local 

Governments further contend that PG&E failed to ensure that its Emergency 

Operations Center (EOC) staff had emergency management training and failed to 

design its de-energization program in accordance with emergency management 

frameworks.  The Joint Local Governments observe that PG&E failed to 

“anticipate peak customer web traffic” that disrupted PG&E’s customer facing 

 
190 San José Opening Brief, at 4. 

191 CLECA Opening Brief, at 5; Exh. CLECA-01, at 2.  

192 CLECA Opening Brief, at 5. 

193 Joint Local Governments Opening Brief, at 27. 
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website, created outage maps that were inaccurate due to a buffer of up to  

20 percent, provided “untimely and inaccurate” information in the secure data 

portal that made the portal “constructively unavailable.”194   

MGRA asserts that PG&E’s website failure was avoidable had PG&E: (1) 

made sufficient effort to understand customer usage during PSPS events, (2) paid 

attention to warning signals, if it had adequately tested its servers, and (3) taken 

remedial action based on the shortcomings it would have found based on the 

above actions.195  MGRA asserts that PG&E should have anticipated that 

customers waiting for the power shutoff would have to repeatedly visit its 

website to obtain updates and news sites and other third-party sites would re-

direct web traffic to PG&E’s website.196  MGRA also contends that the spike in 

PG&E’s web traffic during the September 23, 2019 PSPS event should have put 

PG&E on notice that CPU limits would be reached on key servers.197  

MGRA further states that “the PG&E website failure can be attributed 

largely to a lack of “customer empathy” and the “failure to understand how 

customers would act in the situation that PG&E had placed them.”198  Lastly, 

MGRA finds it “disturbing” and a demonstration of a “lack of due diligence” 

that PG&E “did not know the number of customers that were to be experiencing 

a PSPS event.”199  MGRA references PG&E’s rapid response as both an 

 
194 Joint Local Governments Reply Brief, at 8, 10-11.  

195 MGRA Opening Brief, at 7.  

196 Id. at 7-8. 

197 Id. at 7-8. 

198 Id. at 12. 

199 Id. at 15. 
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achievement and a demonstration of PG&E’s ability to have prevented the 

website outages had they acted sooner.200 

Cal Advocates asserts that PG&E was on notice of PSPS related risks with 

“more than a decade of studies, examinations, expert and stakeholder 

consultations, modeling, discoveries, workshops and Commission 

proceedings.”201  Cal Advocates argues that “[n]otwithstanding, this decade of 

learning and effort, PG&E’s October 9-12, 2019 and October 23, 2019 and 

November 1, 2019 PSPS events were a major public safety failure.”202 

SBUA highlights several actions that were not taken prior to the PSPS 

events.”203  SBUA focuses on PG&E’s decision to omit PSPS events within its risk 

register because “they have been considered as a measure to mitigate wildfire 

risks and not as a driver of risk.”204  SBUA argues that because PG&E does not 

classify PSPS events as a risk, “[a]n obvious conclusion is that failing to accept 

responsibility for and consider the risks posed by PSPS events are root 

contributing causes to PG&E’s deficient notification of customers in advance of 

the late-2019 PSPS events.”205  SBUA also observes that PG&E was on notice of 

the limited public awareness of the PSPS program through its surveys of 

residential customers in May and August 2019.206   

 
200 MGRA Opening Brief, at 8. 

201 Cal Advocates Opening Brief, at 7. 

202 Ibid.  

203 SBUA Opening Brief, at 3. 

204 Id. at 4. 

205 Id. at 5. 

206 Id. at 5. 
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TURN asserts that PG&E did not demonstrate that it reasonably prevented 

the violations from occurring, arguing that PG&E should have reasonably 

foreseen the increased web traffic since it notified more than 700,000 customers 

and directed them to visit the website for more information.207  TURN contends 

PG&E “continued to violate the notice requirements in each PSPS event it 

implemented in 2019,” and remedial actions “were obviously unsuccessful.”208   

For the up to 5 percent of PG&E’s customers whose contact information 

was missing, TURN argues that “PG&E knew that it had no way to provide 

notice to [non-Medical Baseline] customers unless it conduct[ed] in-person 

notification, yet it chose not to notify these customers prior to shutting off their 

power.”209  TURN also notes that PG&E also conceded that “it did not test its 

methodology  prior to implementation, which led to missed customer 

notifications.”210   

6.2.2. Position of PG&E 

PG&E contends that it made efforts to reach as many customers as 

possible, target Medical Baseline customers, and obtain customers’ phone and 

email contact information.  PG&E argues that it acted reasonably in developing 

and implementing its notification process and describes it in detail.211  PG&E also 

discusses in detail its efforts to prepare its website for potential PSPS events and 

 
207 TURN Opening Brief, at 11. 

208 Id. at 4, 7. 

209 Id. at 5. 

210 TURN Reply Brief, at 4. 

211 PG&E Opening Brief, at 12-13. 
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quickly recovering its website after its website outage.212  PG&E describes its 

strengthening and testing of its website as acting in “good faith.”213 

Notably, PG&E admits that it failed to test its Static Content Servers 

because of no prior performance issues and did not anticipate that the servers 

could not handle the level of website traffic during the October 9-12, 2019 PSPS 

event.  However, PG&E argues that it “did not and could not know precisely 

how many customers [it] should be benchmarking for future events” even after 

the September 25, 2019 PSPS event, and further, “[n]o one anticipated how 

worldwide interest…national and international interest, and automated web 

traffic would strain PG&E’s servers.”214 

Despite the above contentions, PG&E did agree to the following 

stipulations with MGRA.  

• PG&E believes and acknowledges that most of the 
website traffic was generated by PG&E customers; 

• PG&E would have known that customer traffic patterns 
would be different during a power shutoff than during 
other types of customer outages; and  

• Before the October 9-12, 2019 de-energization event, 
PG&E did not adequately anticipate peak website traffic 
during a de-energization event.215 

6.2.3. Discussion 

We find that PG&E’s conduct in preventing, detecting and rectifying the 

violations was severely flawed.  While we recognize the scale of the PSPS events 

presented challenges, we find that many of the issues with the Fall 2019 PSPS 

 
212 PG&E Opening Brief, at 19-25. 

213 PG&E Reply Brief, at 16. 

214 Id. at 14. 

215 MGRA Opening Brief, at 11. 
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events could have been prevented with better preparation, testing and 

coordination by PG&E.  PG&E used the de-energization process and therefore, 

should have prepared for the de-energization events to the best of its ability.  The 

record demonstrates that this was not the case with respect to the Fall 2019 PSPS 

events. 

As argued by various parties and acknowledged by PG&E itself, PG&E 

did not take sufficient steps to prevent the failure of its website.216  PG&E did not 

sufficiently test the functionality of its website in light of expected web traffic 

based on the large scale of the October 9-12, 2019 PSPS events and the levels of 

web traffic during the September 25, 2019 PSPS event.  Although PG&E was able 

to restore the functionality of the website in a relatively short time, we agree with 

CforAT and other parties that PG&E’s ability to rapidly restore the website’s 

functionality demonstrates that the issue could have been prevented “if PG&E 

had appropriately prioritized its efforts.”217 

We also find PG&E could have prevented the violations due to the 

inaccuracy of the online maps and accessibility of the secure data transfer portals 

by better preparation and coordination with local municipalities that would rely 

on these resources.  In many instances, these local municipalities stepped into the 

voids resulting from PG&E’s inadequate preparation to ensure the health and 

safety of their constituents.  The negative impacts of the Fall 2019 PSPS events 

could have been worse absent the efforts of these local municipalities.  PG&E’s 

lack of preparation and foresight as to potential problems caused by issues with 

online maps and the accessibility of the secure data transfer portals hindered the 

 
216 MGRA Opening Brief, at 7, 11; Joint Local Governments Reply Brief, at 8, 10-11. CLECA 
Opening Brief, at 5; Exh. CLECA-01, at 2; San José Opening Brief, at 4; CforAT Reply Brief, at 6. 

217 CforAT Reply Brief, at 6. 
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abilities of these local municipalities to prepare for and respond to the Fall 2019 

PSPS events.  

Lastly, we find that PG&E did not adequately act to prevent the failure to 

provide advanced notification of the de-energization events to a substantial 

number of customers, including Medical Baseline customers, and to rectify these 

notification issues in subsequent PSPS events.  PG&E could have done more to 

acquire contact information for its customers, particularly Medical Baseline 

customers, a group of customers that experience especially adverse impacts from 

the loss of power.   

It is also troubling that despite the notification issues with the  

October 9-12, 2019 PSPS event, PG&E again had notification issues during the 

October 23-25, 2019 and October 26-November 1, 2019 PSPS events, with 

approximately 520 Medical Baseline customers and 28,000 customers overall, not 

receiving advanced notification of the de-energization events.  Given the serious 

impacts of the failure to provide advanced notification to approximately  

600 Medical Baseline customers and 22,000 customers during the 

 October 9-12, 2019 PSPS event, PG&E had notice of the notification issues and 

should have done more to prevent any such further issues.        

6.3. Financial Resources of the Utility 

The Commission will consider the financial resources of the utility to 

ensure that the degree of wrongdoing comports with the amount of the fine and 

is relative to the utility’s financial resources such that the amount will be an 

effective deterrence for that utility while not exceeding the constitutional limits 

on excessive fines.218 

 
218 D.18-10-020, at 117; see D.98-12-075, at 59. 
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6.3.1. Position of the Parties 

The Joint Local Governments suggest that PG&E will have adequate 

financial resources to bear the fine.  The Joint Local Governments “recommend a 

likely maximum of $19.6 million in local government bill credits,” because they 

are “de minimis compared to PG&E’s annual authorized revenues.”219  TURN 

asserts that PG&E will have sufficient resources to pay TURN’s recommended 

penalty under the financial resources of the utility factor.  Both the Joint Local 

Governments and TURN note that PG&E’s 2019 revenue requirement was 

$18.184 billion.220  TURN characterizes its proposed penalties as “de minimis,”221 

“would have virtually no impact on PG&E’s financial resources,”222 and “would 

represent less than 0.4% of its annual authorized revenue.”223 

6.3.2. Position of PG&E    

PG&E did not make any assertions regarding its financial resources.  

6.3.3. Discussion 

We find that PG&E has the financial resources to pay the proposed fines 

and remedies.  We agree with the Joint Local Governments and TURN that the 

proposed remedies would have minimal impact on PG&E’s financial resources. 

PG&E should be able to pay a penalty of amounts proposed without harming 

ratepayers or its ability to raise the equity needed for revenue-producing 

investments required to provide adequate and safe service. 

 
219 Joint Local Government Opening Brief, at 28. 

220 Joint Local Governments Opening Brief, at 28; TURN Opening Brief, at 7. 

221 TURN Opening Brief, at 8. 

222 Ibid. 

223 Ibid. 
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6.4. Totality of the Circumstances 

This factor takes into consideration facts that may mitigate or exacerbate 

the degree of wrongdoing.  In all cases, the harm will be evaluated from the 

perspective of the public interest.224 

6.4.1. Position of the Parties  

San José recommends that the Commission consider the costs borne by 

local governments to address PG&E’s deficiencies.225  According to San José, “it 

is not in the public interest to have these costs borne by the local governments 

when the Commission required PG&E to plan and pay for these PSPS harm 

mitigation efforts.”226  

The Joint Local Governments argue that the weight of the facts and harm 

go against the public interest.  According to the Joint Local Governments: 

Rational and well-executed de-energization events go to 
the heart of the public interest, both in terms of the 
utilities’ obligation to provide safe and reliable utility 
service and in terms of their obligation to ensure that 
de-energization events are only used as a last 
resort…PG&E went into the 2019 de-energization 
events unprepared and, as a result, the impacted 
communities and customers were harmed to a greater 
degree than they might otherwise have been.” 227 

 
224 D.98-12-075, at 59. 

225 San José Opening Brief, at 16. 

226 San José Opening Brief, at 17. 

227 Joint Local Governments Opening Brief, at 28. 
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Cal Advocates argues that “penalties are necessary to preserve the 

effectiveness of the PSPS Guidelines as a deterrent to PSPS abuses by the utilities 

and to mitigate public safety risks.”228  Furthermore, Cal Advocates states that 

“PG&E’s failure to accept full responsibility undermines transparency and safety 

culture values.”229 

TURN argues that a penalty would send a strong signal to PG&E that it 

must comply with all the Commission’s requirements when conducting a de-

energization event.  TURN contends this would further the public interest by 

deterring future noncompliance by PG&E or other utilities.”230  TURN also states:  

Given the devastating effect that PSPS events have on 
customers’ lives, the Commission should ensure that 
PSPS guidelines are strictly followed, and it is 
important for the Commission to establish a penalty 
precedent in this proceeding to deter future 
noncompliance with requirements for conducting a 
PSPS, whether it be ESRB-8, D.19-05-042, or future 
decisions.231 

CLECA argues that “[m]onetary sanctions must be imposed to impress 

upon PG&E the gravity of its violations and, hopefully, lead to real reform.”232 

6.4.2. Position of PG&E 

PG&E argues that “[t]he October 2019 events—the notifications, the 

website, and the other issues—should be considered as a whole and in 

context.”233  Specifically, PG&E states that the Commission should consider 

 
228 Cal Advocates Reply Brief, at 9. 

229 Cal Advocates Reply Brief, at 11. 

230 TURN Opening Brief, at 8.  

231 TURN Opening Brief, at 9. 

232 CLECA Reply Brief, at 5. 

233 PG&E Opening Brief, at 7. 
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“PG&E’s efforts to prepare customers for PSPS events and to comply with Phase 

One Guidelines, the reasons for the missed notifications, and PG&E’s overall 

performance in notifying customers during the October 2019 PSPS events.”234 

Noting that the PSPS events were the largest in California history,235 PG&E 

believes that “[a] fair assessment of the facts demonstrates that PG&E’s efforts 

and outcomes were within the realm of the Phase One Guidelines’ requirements, 

and that penalties for missed notifications are neither necessary nor 

appropriate.”236 

PG&E claims that over 20,000 customer accounts and over 40% of the 

missed notifications during the Fall 2019 PSPS event was due to a lack of contact 

information for some customers.  PG&E argues that because not all customers 

responded to its efforts to gather their contact information, PG&E “should not be 

penalized for failing to provide advance notice to those customers who decline to 

provide a way to contact them.”237  PG&E also discusses the impact of changed 

conditions and its efforts to recover the website quickly.238  Lastly, PG&E argues 

that the Commission should consider the fact that “PG&E had already credited 

customers over $86 million for these issues.”239 

6.4.3. Discussion 

In determining the appropriate penalty, we must consider the gravity and 

severity of the violations presented in this OSC, PG&E’s obligations under Pub. 

 
234 Id. at 9. 

235 Id. at 1. 

236 Id. at 9. 

237 Id. at 14-15. 

238 Id. at 16-18. 

239 Id. at 31. 
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Util. Code Section 451, the D.19-05-042 Guidelines and Resolution ESRB-8, and 

the serious impact of PG&E’s shortfalls in implementing the Fall 2019 PSPS 

events on its customers.  We must also consider the Commission’s and the 

public’s interest in ensuring that if and when de-energization events occur, they 

are implemented in a safe and effective manner, with fully functional 

information resources and required notification to all of the affected customers.   

We agree with the Joint Local Governments that PG&E’s poor preparation 

for the Fall 2019 PSPS events resulted in greater impacts to customers and 

communities than would have occurred had there been appropriate preparation 

and coordination.240  Although PG&E was able to correct issues with its website, 

significant issues with advanced notification persisted in subsequent Fall 2019 

PSPS events.  We also agree with TURN and Cal Advocates that a penalty would 

serve the public interest by sending a strong signal to PG&E to comply with the 

Commission’s de-energization requirements.241  Therefore, based on our 

discussion in connection with the other factors, we find that a severe penalty is 

warranted for the violations. 

6.5. Past Commission Decisions  

The Commission will consider the “amount of the fine in the context of 

prior Commission decisions.”242  This factor takes into consideration the 

proposed outcome compared with “previously issued decisions which involve 

 
240 Joint Local Governments Opening Brief, at 28. 

241 TURN Opening Brief, at 8; Cal Advocates Reply Brief, at 9. 

242 D.18-10-020, at 117. 
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the most reasonably comparable factual circumstances and explain any 

substantial differences in outcome.”243 

6.5.1. Position of the Parties  

San José argues that “the Commission should follow its precedent and  

(1) require PG&E’s shareholders to pay for these remedies and (2) formulate 

penalties either to fund improvements for how PG&E handles its PSPS Events or 

to compensate customers and local governments.”244  Citing D.15-04-024, where 

the Commission required PG&E shareholders to provide future pipeline safety 

enhancements in the San Bruno pipeline investigation,245 San José argues that 

having shareholders pay for improvements will further the goal of safer de-

energization events than paying penalties into the General Fund.246 

The Joint Local Governments lists prior decisions that have permitted 

shareholder-funded reparations,247 bill credits to affected customers,248 reduced 

revenue requirements,249 and shareholder-funded corrective actions.250  The Joint 

Local Governments claim that “Commission precedent supports imposing 

financial penalties.”251 

 
243 Standards of Conduct Governing Relationships Between Energy Utilities and Their Affiliates, 84 Cal. 
ATU.C. 2d at 190.   

244 San José Opening Brief, at 18. 

245 See D.15-04-024, at 90. 

246 San José Opening Brief, at 19. 

247 See D.07-09-041; D.19-09-037. 

248 See D.15-04-024. 

249 See D.15-04-024; D.15-07-014; D.18-04-014. 

250 See D.15-07-014; D.17-09-024; D.20-02-036. 

251 Joint Local Governments Opening Brief, at 29. 
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TURN cites D.07-09-041, D.15-04-024, D.15-07-014, D.17-09-024,  

D.18-04-014, D.19-04-041, D.19-09-037, and D.20-02-036 as examples of various 

forms of penalties or remedies that the Commission has found as appropriate.252  

TURN indicates that these decisions include “shareholder-funded reparations, 

compensation to harmed customers, reduced revenue requirements that would 

otherwise be collected from ratepayers, or shareholder-funded corrective 

actions.”253 

6.5.2. Position of PG&E 

PG&E did not discuss past Commission decisions. 

6.5.3. Discussion 

Although the current proceeding presents a relatively novel enforcement 

proceeding, we agree with San José, the Joint Local Governments and TURN that 

there are prior Commission decisions that are reasonably comparable with this 

proceeding, especially as to examples of the forms of penalties or remedies that 

the Commission has found appropriate.  We discuss each of those decisions 

below. 

D.07-09-041 and D.19-04-041 concern enforcement proceedings where the 

Commission found that utilities violated several of their tariffs due to various 

billing activities by the utilities.  The Commission ordered several types of 

penalties and remedies, including refunds, fines and bill credits at shareholder 

expense.  Although D.07-09-041 and D.19-04-041 involved different enforcement 

circumstances, they do provide precedent as to appropriate remedies for PG&E’s 

violations. 

 
252 TURN Opening Brief, at 8. 

253 Id. at 8. 
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In D.15-04-024, the Commission imposed fines and remedies on PG&E for 

specific violations in connection with the operation and practices of its natural 

gas transmission system.  The Commission imposed various penalties and 

remedies, including bill credits, fines, reduced revenue requirements and 

shareholder-funded gas infrastructure improvements.  The underlying facts of 

that enforcement proceeding are distinguishable from this proceeding, but the 

form of the penalties and remedies are relevant and comparable to the remedies 

proposed by the parties to further the goal of safer de-energization events.254 

D.15-07-014, D.18-04-014 and D.20-02-036 concern the Commission’s 

approval of settlements.  The facts of those underlying proceedings are 

distinguishable from the instant proceeding, but the imposed remedies of 

reduced revenue requirements, restitution, shareholder-funded system 

improvements and fines are relevant and comparable to the remedies proposed 

by parties in this proceeding.   

In D.19-09-024, the Commission approved a settlement regarding a 

Commission investigation of PG&E’s disconnection of approximately  

6,000 customers due to non-payment without the required 24-hour notice.  The 

situation resolved by D.19-09-024 bears some similarity to this proceeding in that 

it concerned a failure to provide required advanced notification and included 

remedies such as bill credits and shareholder funding of a customer program.  

In D.17-09-024, the Commission approved a settlement regarding an 

investigation of power outages originating with Southern California Edison 

Company’s (SCE) system in Long Beach in 2015.  The settlement approved by 

D.17-09-024 required SCE to pay a penalty of $4 million to the General Fund and 

 
254 San José Opening Brief, at 19. 
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to perform $11 million worth of specific system enhancements at shareholder 

expense.  The proceeding concerned electrical system outages linked to problems 

with SCE’s maintenance, inspection, and management of the system in Long 

Beach.  The Commission also found problems with SCE’s emergency response 

and communications during the outages.  D.17-09-024 is relatively comparable to 

this proceeding in that it involved an electrical outage, emergency 

communication issues and similar types of harm.  It is also comparable to this 

proceeding because it approved penalties and remedies including shareholder-

funded system improvements and fines.   

7. Penalties to be Imposed  

7.1. Positions of the Parties  

The Joint Local Governments propose a fine that would provide bill credits 

to each affected local government. 255  According to Joint Local Governments, 

“[a] flat refund of $100,000 per local government that activated its [Emergency 

Operation Center] during the 2019 de-energization events would reflect…the 

significant burden PG&E placed on local Offices of Emergency Management in 

2019.”256  The Joint Local Governments estimates that “196 local governments  

(38 counties and 158 cities)” were de-energized during the October 26 event, so 

the proposed penalty total would be $19.6 million.257  San José proposes that any 

imposed remedy be used to fund improvements or compensate customers and 

local governments instead of paying into the General Fund.258  

 
255 See Joint Local Governments Opening Brief, at 24, 28, 31. 

256 Id. at 31. 

257 Id. at 31. 

258 San José Opening Brief, at 18. 
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Cal Advocates asserts that the “Commission must impose adequate 

penalties and financial remedies to incent PG&E to act reasonably to mitigate the 

impact of its PSPS events and take the necessary steps to ensure that it does not 

unreasonably place customers’ lives and wherewithal at risk.”259  Cal Advocates 

recommends a penalty of $165.74 million “against PG&E for violations of Public 

Utilities Code [Section] 451, arising from PG&E’s compromise of public health 

and safety during the 2019 PSPS events.”260  This amount is based on Cal 

Advocates’ estimated financial impacts of the PSPS events to customers.  Cal 

Advocates’ proposed penalty of $165.74 million consists of: 

• $15.3 million or $100,000 per public safety partner “for 
power backup investment for electricity resilience;”  

• $24.1 million, or $400/customer for a refund above the 
$100 already issued by PG&E;  

• $7.57 million or $5,000 per Medical Baseline customer to 
fund electricity resilience;  

• $102.2 million for sectionalization devices; and  

• a fine of $16.6 million to be paid to the General Fund.261 

TURN recommends a total penalty of $21.7 million to be paid to impacted 

customers and local governments.262  The penalty is the sum of the Joint Local 

Governments’ proposed $19.6 million penalty and the following: (1) $1.12 million 

as a direct credit to customers paid via shareholder funds or disallowance for 

 
259 Cal Advocates Opening Brief, at 8. 

260 Cal Advocates Opening Brief, at 2, 12, 15, Attachment A. 

261 Cal Advocates Opening Brief, at 22, Attachment A. 

262 TURN Opening Brief, at 1-2. 
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PG&E’s failure to maintain its website, secure transfer portal, and call center; and 

(2) $985,000 as a credit to customers for lost sales due to lack of notice. 263 

SBUA requests that “the Commission impose meaningful remedies to 

address core causes of PG&E’s poor PSPS notification performance and require 

direct compensation to customers who did not receive notification and suffered 

losses during the covered PSPS events.”264   

SBUA also proposes the following corrective actions: 

• PG&E include PSPS events as a risk on its formal risk 
register; 

• PG&E implement a reporting process for cataloging 
adverse events caused by PSPS de-energization; 

• PG&E commission a study of past and future public 
safety consequences and economic costs of PSPS de-
energization; and 

• PG&E formally accept that it is substantially responsible 
for public safety consequences of PSPS event[s].265 

CLECA recommends corrective actions that improve the mapping of 

PG&E’s transmission and distribution system and communications with 

transmission-level customers.  CLECA proposes that PG&E demonstrate full and 

accurate mapping of its system, and completion of “its automation process to 

identify which transmission customer facilities are served by what system 

assets.”266  CLECA also recommends that PG&E “[c]reate a dedicated 

communication bridge in Emergency Operations Center,” for transmission-level 

customers during PSPS events, and institute a notifications system that follow 

 
263 Id. at 1. 

264 SBUA Opening Brief, at 8. 

265 Id. at 5. 

266 CLECA Opening Brief, at 9. 
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the timeframes and information required under Resolution ESRB-8 and other 

current guidelines.267 

7.2. Position of PG&E 

PG&E believes that no penalty is appropriate.268  PG&E asserts that among 

the five issues in the Scoping Memo, three of the issues reveal “no significant 

showing of non-compliance,” while the remaining two issues do not merit 

penalties.269  The three issues that PG&E suggests are undisputed and “show no 

violations”270 are: 

• The availability of PG&E’s secure data transfer portal 
during the October 9-12, 2019 event; 

• The accuracy of PG&E’s online maps; and  

• The sufficiency of staffing at PG&E’s contact centers during 
the October 9-12, 2019 event.271  

PG&E argues that because the evidence for these issues is undisputed, “the 

issues do not present grounds for a violation or penalty.”272  

Regarding the other issues of missed notifications to customers and 

unavailability of PG&E’s website,273 PG&E claims that no penalty should be 

issued because utilities “should not be penalized for failing to achieve 

 
267 Ibid.  

268 PG&E Opening Brief, at 2. 

269 Id. at 2-4. 

270 Id. at 7. 

271 Id. at 2. 

272 PG&E Reply Brief, at 18. 

273 PG&E Opening Brief, at 31. 
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perfection,” and “PG&E responded appropriately” during the October 9-12, 2019 

event.274  

PG&E indicates that the penalty endorsed by TURN “would not be outside 

the range of reasonableness.”275  PG&E rejects Cal Advocates’ penalty proposal 

for lack of methodology or rationale, claims that it is out-of-step, and argues that 

it should be rejected.276  Lastly, PG&E argues that Joint Local Governments’ and 

SBUA’s penalty proposals are out of scope and therefore cannot be imposed.277 

7.3. Discussion 

We have considered: (1) the severity of the violations, (2) the conduct of 

PG&E before, during, and after the violations, (3) the financial resources of 

PG&E, (4) totality of the circumstances in furtherance of the public interest,  

(5) the amount of the fine in relationship to prior Commission decisions, and  

(6) mitigating factors.  Based on these factors, we find that a penalty of  

$106.003 million for PG&E violations during the Fall 2019 PSPS events is 

appropriate.   

As noted above, PG&E previously provided $86 million in bill credits to 

affected customers after strong exhortation by California Governor Gavin 

Newsome for PG&E to address the hardships imposed on residential and small 

business customers by the de-energization events.  Due to that previous bill 

credit, we will offset the penalty by $86 million based on the bill credits PG&E 

has already provided to customers.  Therefore, the net penalty is $20.003 million.  

This overall penalty amount is consistent with many parties’ proposed penalties.  

 
274 Id. at 31. 

275 PG&E Reply Brief, at 17. 

276 Id. at 17, footnote 84. 

277 Id. at 21-23. 
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We discuss the breakdown of the penalties with respect to the different 

violations below.   

As to the violations for the unavailability and non-functionality of PG&E’s 

website over the four days of the October 9-12, 2019 PSPS event, we will count 

each day as a separate violation.  Although the number of customers, local 

governments and members of the public that could not access the website or had 

issues with its functionality could conservatively run into the hundreds of 

thousands, we find that treating each day as a separate violation is appropriate.  

We will impose the maximum penalty of $100,000 per violation, for a total 

penalty of $400,000 (4 days X $100,000) for PG&E’s website issues.  We also find 

that TURN’s recommendation of a refund for the website and related IT function 

costs from PG&E’s revenue requirement is reasonable and add that $518,000 to 

the penalty for the website violations.278  However, we will order that the 

$518,000 is instead included in the remedy that is discussed below for the 

violations as to the website, online maps and secure data transfer portals.  In 

summary, the total penalty for the website violations is $918,000.   

As to the violations for the inaccuracy of the online maps during the 

October 9-12, 2019 PSPS event, we will count each day as a separate violation.  

The number of violations could run much higher depending on the number of 

public safety partners and local governments that had to deal with inaccurate 

online maps.  However, we find that treating each day as a separate violation is 

appropriate.  We will impose the maximum penalty of $100,000 per violation, for 

 
278 TURN’s estimate of $518,000 is the pro rata share of four days of the estimated $47.3 million 
infrastructure and operation cost of the website and related IT functions for 2019.  TURN 
Opening Brief, at 12; Ex. TURN-02, at 10. 
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a total penalty of $400,000 (4 days X $100,000) for the inaccuracy of PG&E’s 

online maps.   

As to the violations due to the inaccessibility of PG&E’s secure data 

transfer portals to its public safety partners during the October 9-12, 2019 PSPS 

event, we find four violations.  These four violations are based on the issues that 

the City of San José, the City of Santa Rosa, Marin County and Nevada County 

had accessing the appropriate information on PG&E’s secure data transfer 

portals.279  We will impose a penalty of $25,000 per violation, for a total penalty 

of $100,000 (4 X $25,000) for the inaccessibility of PG&E’s secure data transfer 

portals.   

The penalties described above for violations related to the website, online 

maps and secure data transfer portals total $1.418 million.  PG&E shall contribute 

$1.418 million in shareholder funds to PG&E’s Disability Disaster Access & 

Resources Program, which provides qualifying customers access to backup 

portable batteries through grant, lease-to-own, or low-interest loan options.  

For PG&E’s failure to provide advanced notification of de-energization 

events to approximately 50,000 customers in Fall 2019, we will treat each instance 

of a customer not receiving advanced notification as a separate penalty.  We 

impose a penalty of $97.2 million, consisting of $13.2 million (22,000 customers  

X $600) for the October 9-12, 2019 PSPS and $84 million (28,000 customers  

X $3,000) for the October 23-25, 2019 and October 26-November 1, 2019 PSPS 

events.280  The penalty amount is higher for the latter two PSPS events because 

 
279 City of San José Opening Brief, at 12; Exh. CSJ-01, at 7; Joint Local Governments Opening 
Brief, at 21; Exh. JLG-01, at 6, 8, 9. 

280 Ex. PGE-03, at 2; Amended PG&E PSPS Report for the October 9–12, 2019 De-Energization 
Event, at 16; Amended PG&E PSPS Report for the October 23–25, 2019 De-Energization Event, 
at 17; Amended PG&E PSPS Report for the October 26 & 29, 2019 De-Energization Event, at 12. 
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PG&E was on notice concerning its effectiveness in providing the advanced 

notification to customers, yet continued to have issues notifying a significant 

number of these customers.   

We also find reasonable TURN’s recommendation that the Commission 

direct PG&E to credit, with shareholder funds, $985,000 for lost sales associated 

with customers that did not receive proper notice.281  We note that the 

Commission may also take further actions with regards to the issue of lower 

volumetric sales during a PSPS in the Energy Resource Recovery Account 

(ERRA) proceeding or other appropriate proceedings.   

Therefore, we impose a total penalty of $98.185 million for the violations 

for failure to provide advanced notification of de-energization events to the 

approximately 50,000 customers.  However, we will offset this penalty by the  

$86 million PG&E has already credited to customers.282  Therefore, the net 

penalty for failure to provide advanced notification to approximately 50,000 

customers is $12.185 million.  This $12.185 million shall be paid as an additional 

bill credit to customers in the areas affected by the Fall 2019 PSPS events.  The 

bill credit shall be paid by PG&E shareholders.    

For PG&E’ failure to provide advanced notification of the de-energization 

events to approximately 1,120 Medical Baseline customers, we will treat each 

instance of a Medical Baseline customer not receiving advanced notification as a 

separate penalty.  We impose a penalty of $6.4 million, consisting of $1.2 million 

 
281 TURN’s recommended $985,000 credit is based on an average October daily cost of $3.23 
applied to the 14 PSPS days (10/9-12/2019, 10/23-25/2019, 10/26-11/1/2019) and multiplied 
by the number of customers who did not receive proper notice, the resulting estimate is 
approximately $985,000 of lost sales for these customers.  (TURN Opening Brief, at 14;  
Ex. TURN-02, at 12.) 

282 Ex. TURN-04 (PG&E’s Responses to TURN-PGE-05 (All Questions)) at 1-2. 
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(600 Medical Baseline customers X $2,000) for the October 9-12, 2019 PSPS and 

$5.2 million (520 Medical Baseline customers X $10,000) for the October 23-25, 

2019 and October 26-November 1, 2019 PSPS events.283  The penalty amount is 

higher for the latter two PSPS events because PG&E was on notice concerning 

issues with the advanced notification to Medical Baseline customers, yet 

continued to have issues notifying a significant number of these customers.   

Furthermore, the level of per violation penalty is warranted because PG&E 

is well aware of the heightened risk to Medical Baseline customers from the 

unexpected loss of power and the record shows that these customers  suffered 

particularly egregious harm due to the PSPS events.  The penalty amount is 

consistent with the amount recommended by Cal Advocates.284  PG&E 

shareholders shall pay for this penalty via a bill credit to Medical Baseline 

customers in the areas affected by the Fall 2019 PSPS events.   

We decline to adopt the $19.6 million Joint Local Governments’ proposed 

penalty of $100,000 per local government that activated its Emergency Operation 

Center during the Fall 2019 PSPS.  While we recognize the significant burden 

PG&E placed on local municipalities during the Fall 2019 PSPS events and 

appreciate the efforts of these local municipalities, we find that the record does 

not demonstrate a sufficient nexus between the violations determined in this 

OSC and the penalty proposed by the Joint Local Governments.   

We also decline to implement Cal Advocates’ recommendation regarding 

sectionalization devices.  We do not reach any decision on the merit of such 

 
283 Ex. PGE-03, at 2; Amended PG&E PSPS Report for the October 9–12, 2019 De-Energization 
Event, at 16; Amended PG&E PSPS Report for the October 23–25, 2019 De-Energization Event, 
at 17; Amended PG&E PSPS Report for the October 26 & 29, 2019 De-Energization Event, at 12. 

284 Cal Advocates Opening Brief, at 22. 
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devices, but find that the issue is more appropriately considered in PG&E’s 

General Rate Case. 

We decline to adopt the recommendations by CLECA and SBUA at this 

time.  While these recommendations may have merit, we find they are better 

addressed in: (1) the quasi-legislative portion of this proceeding because they 

affect de-energization requirements that could apply to other electric IOUs 

besides PG&E or (2) other appropriate proceedings such as PG&E’s Risk 

Assessment Mitigation Phase (RAMP) proceeding. 

8. Assignment of Proceeding 

Marybel Batjer is the assigned Commissioner and Marcelo L. Poirier is the 

assigned Administrative Law Judge in this proceeding. 

Findings of Fact 

1. On October 9, 2019, PG&E shut off the power across 35 counties, impacting 

approximately 729,000 customer accounts.  The shutoff lasted until  

October 12, 2019.   

2. Between October 23, 2019 and November 1, 2019, PG&E initiated 

additional PSPS events that, at one point, impacted 38 counties and 

approximately 975,000 customer accounts, with many of the affected customers 

without power for nearly a week.   

3. At the October 18, 2019 Commission meeting, PG&E executives admitted 

to significant shortcomings in the company’s execution of the October 9-12, 2019 

PSPS event.  

4. PG&E identified multiple areas where it failed to meet the requirements of 

Pub. Util. Code Section 451, Resolution ESRB-8, and D.19-05-042 with regards to 

those PSPS events in its October 25, 2019, November 8, 2019, and  
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November 18, 2019 compliance reports regarding the October 9-12, 2019 and 

October 23-November 1, 2019 PSPS events. 

5. PG&E’s website was unavailable or non-functional during a significant 

portion of the October 9-12, 2019 PSPS event, with customers and government 

agencies unable to obtain information on the PSPS event and other important 

data.  

6. PG&E’s website has information about upcoming and current PSPS events,  

outages, answers to frequently asked questions, outage preparation tips, links to 

a wide variety of PSPS-related and preparedness content, the Address Look-Up 

Tool, and outage maps. 

7. PG&E’s notifications on the October 9-12, 2019 PSPS event directed 

customers to its website because that was the location for the most dynamic 

alerts on that event.   

8. PG&E acknowledges that its website was unavailable during portions of 

the October 9-12, 2019 PSPS event.  

9. The online outage maps on PG&E’s website were not accurate or were 

unavailable for some affected areas during the October 9-12, 2019 PSPS event. 

10. PG&E’s online outage maps were buffered and overstated the de-

energization boundaries by as much as 20 percent. 

11. PG&E’s secure data transfer portals were constructively inaccessible to its 

Public Safety Partners during portions of the October 9-12, 2019 PSPS event, with 

portions of the data missing or incorrect. 

12. The City of San José, the City of Santa Rosa, Marin County and Nevada 

County had issues accessing the appropriate information on PG&E’s secure data 

transfer portals. 
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13. PG&E had sufficient staffing at its call centers to handle the volume of 

customer communications during the October 9-12, 2019 PSPS event.  

14. PG&E failed to provide advanced notice of de-energization events to 

approximately 50,000 customers during the three Fall 2019 PSPS events  

(October 9-12, 2019, October 23-25, 2019 and October 26-November 1, 2019). 

15. PG&E failed to provide advanced notice of de-energization events to 

approximately 1,100 Medical Baseline customers during the three Fall 2019 PSPS 

events (October 9-12, 2019, October 23-25, 2019, and October 26- 

November 1, 2019). 

16. PG&E acknowledges its failure to provide advanced notification of  

de-energization events to approximately 50,000 customers and 1,100 Medical 

Baseline customers during the Fall 2019 PSPS events. 

17. D.98-12-075 identified five factors to be considered in determining the level 

of penalties to be imposed.  

18. Cal Advocates, TURN, and the Joint Local Governments propose penalties 

consisting of fines, disallowances and other remedies that range from 

approximately $21 million to $165 million. 

19. The high number of affected customers, the totality of the circumstances in 

this case, including the conduct of the utility, severity of the violations, harm to 

customers, harm to the regulatory system, and the financial resources of the 

utility, support a significant and deterring penalty in the amount of  

$106.003 million for the violations associated with the Fall 2019 PSPS events. 

20. PG&E has already issued $86 million in bill credits in relation to the Fall 

2019 PSPS events and it is reasonable to offset the penalty for failure to provide 

advanced notification to customers by that amount.  
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21. PG&E has the ability to raise equity to cover penalties and remedies in the 

amount of $20.003 million, without harming ratepayers or its ability to raise the 

equity needed for revenue-producing investments required to provide adequate 

and safe service.  

Conclusions of Law 

1. Each violation of a regulation or statute is considered a separate offense, 

even if it is the result of the same underlying actions.  

2. Pub. Util. Code Section 451 requires all public utilities to provide and 

maintain “adequate, efficient, just and reasonable” services and facilities as are 

necessary for the “safety, health, comfort, and convenience” of its customers and 

the public. 

3. Pub. Util. Code Section 451 serves as a separate and individual basis for 

finding safety violations. 

4. In Phase 1 of R.18-12-005, the Commission issued D.19-05-042, which 

developed de-energization communication and notification guidelines for the 

electric IOUs along with updates to the requirements established in Resolution 

ESRB-8.  The guidelines adopted by D.19-05-042 expanded upon those in 

Resolution ESRB-8.   

5. Resolution ESRB-8 adopted the rules the Commission set forth for  

San Diego Gas & Electric Company in D.12-04-024 and made them applicable to 

all of California’s electric IOUs.  Resolution ESRB-8 established de-energization 

guidelines that include public notification, mitigation and reporting 

requirements.   

6. PG&E violated Pub. Util. Code Section 451, Resolution ESRB-8, and D.19-

05-042 due to the unavailability and non-functionality of its website during the 

October 9-12, 2019 PSPS event. 
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7. PG&E violated Pub. Util. Code Section 451 and D.19-05-042 due to the 

inaccuracy of its online maps during the October 9-12, 2019 PSPS event. 

8. PG&E violated Pub. Util. Code Section 451 and D.19-05-042 because the 

secure data transfer portals were constructively inaccessible to its Public Safety 

Partners during portions of the October 9-12, 2019 PSPS event. 

9. PG&E did not violate Pub. Util. Code Section 451, Resolution ESRB-8, and 

D.19-05-042 due to the staffing of its call centers during the  

October 9-12, 2019 PSPS event. 

10. PG&E violated Pub. Util. Code Section 451 and D.19-05-042 due to its 

failure to provide advanced notification to approximately 50,000 customers for 

the three Fall 2019 PSPS events (October 9-12, 2019, October 23-25, 2019 and 

October 26-November 1, 2019). 

11. PG&E violated Pub. Util. Code Section 451 and D.19-05-042 due to its 

failure to provide advanced notification to approximately 1,100 Medical Baseline 

customers for the three Fall 2019 PSPS events (October 9-12, 2019,  

October 23-25, 2019 and October 26-November 1, 2019). 

12. The Commission may impose fines for violation of laws and regulations 

pursuant to Pub. Util. Code Sections 2107 and 2108.  

13. The California Constitution, along with Pub. Util. Code Section 701, 

confers broad authority on the Commission to regulate public utilities.  

14. The Commission has the authority to fashion equitable remedies pursuant 

to the California Constitution and Pub. Util. Code Sections 701, 728 and 761.  

15. The Commission may order refunds or bill credits as an equitable remedy 

pursuant to the California Constitution and Pub. Util. Code Sections 701 and 728.  

16. The penalties imposed by this decision are not excessive and are necessary 

to deter future violations.  
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17. Violations that result in physical or economic harm and the failure to 

comply with statutes or Commission directions are considered severe violations.  

18. The Commission should impose penalties on PG&E because PG&E’s 

website was unavailable or non-functional during the October 9-12, 2019 PSPS 

event. 

19. The Commission should impose penalties on PG&E due the inaccuracy of 

PG&E’s online maps during the October 9-12, 2019 PSPS event. 

20. The Commission should impose penalties on PG&E due to the 

inaccessibility of PG&E’s secure data transfer portal during the  

October 9-12, 2019 PSPS event. 

21. The Commission should not impose penalties on PG&E due to its staffing 

levels at its call centers during the October 9-12, 2019 PSPS event. 

22. The Commission should impose penalties on PG&E due to PG&E’s failure 

to provide advanced notification of de-energization events to approximately  

50,000 customers for the Fall 2019 PSPS events.   

23. The Commission should impose penalties due to PG&E’s failure to 

provide advanced notification of de-energization events to approximately  

1,100 Medical Baseline customers for October 9-12, 2019, the October 23-25, 2019 

and the October 26-November 1, 2019 PSPS events. 

24. The purpose of a penalty is to deter future violations by the company and 

others.  

25. Based on the totality of the circumstances, PG&E’s statutory obligation to 

provide safe and reliable electric service, the broad nature and impacts of 

PG&E’s shortfalls during the Fall 2019 PSPS events, and the Commission’s and 

the public interest in ensuring safe and reliable electric service and  

de-energization events, a severe penalty is warranted. 
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26. For the combined violations, the Commission should impose a total 

penalty of $106,003,000 pursuant to Pub. Util. Code Sections 2107 and 2108. 

27. The Commission should impose a penalty of $918,000 for the violations 

related to PG&E’s website.  

28. The Commission should impose a penalty of $400,000 for the violations 

related to PG&E’s online maps. 

29. The Commission should impose a penalty of $100,000 for the violations 

related to PG&E’s secure data transfer portals.  

30. PG&E shareholders should deposit the $1.418 million in penalties 

associated with PG&E’s violations as to its website, online maps and secure data 

transfer portals in the account for the Disability Disaster Access & Resources 

Program. 

31. The Commission should impose a penalty of $98.185 million for the 

violations related to PG&E’s advanced notifications to customers.  

32. The Commission should offset the $98.185 million penalty for violations 

related to PG&E’s advanced notifications to customers by $86 million due to a 

previous bill credit provided by PG&E. 

33. PG&E should be ordered to issue one-time bill credits totaling  

$12.185 million to its electric customers in the areas affected by the Fall 2019 PSPS 

events.  

34. The Commission should impose a penalty of $6.4 million for the violations 

related to PG&E’s advanced notifications to Medical Baseline customers.  

35. PG&E should be ordered to issue one-time bill credits totaling $6.4 million 

to its electric Medical Baseline customers in the areas affected by the Fall 2019 

PSPS events.  
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36. The $18.585 million in total bill credits and the $1.418 million contribution 

to the Disability Disaster Access & Resources Program are equitable remedies for 

PG&E’s violations as to the Fall 2019 PSPS events.  

37. All penalties should be paid for by PG&E shareholders. 

38. There should be no adjustment to the bill credit or other remedies adopted 

in this decision to account for any tax benefits PG&E may receive.  

39. PG&E should file a Tier 2 Advice Letter within 45 days after the effective 

date of this decision to implement the bill credit mechanism adopted in this 

decision as well as the deposit to the Disability Disaster Access & Resources 

Program.  This Advice Letter should also provide proposed bill language that 

will be used to explain the bill credit to customers.  

40. Evidentiary hearings are not required in this phase of the proceeding. 

O R D E R  

IT IS ORDERED that: 

1. Pacific Gas and Electric Company has violated Public Utilities Code 

Section 451, Resolution ESRB-8, and Decision 19-05-042 due to its conduct during 

the October 9-12, 2019, the October 23-25, 2019 and the October 26- 

November 1, 2019 Public Safety Power Shutoff events. 

2. Pacific Gas and Electric Company shall deposit $1.418 million of 

shareholder funds in its Disability Disaster Access & Resources Program account. 

3. Pacific Gas and Electric Company shall issue one-time bill credits totaling 

$12.185 million to its electric customers located in the geographic areas affected 

by the Fall 2019 PSPS events. 

4. Pacific Gas and Electric Company shall issue one-time bill credits totaling 

$6.7 million to its electric Medical Baseline customers located in the geographic 

areas affected by the Fall 2019 PSPS events. 
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5. Pacific Gas and Electric Company shall submit Tier 2 Advice Letters to 

implement the remedies adopted in Ordering Paragraphs 2, 3 and 4, including 

proposed customer bill language, within 45 days of the effective date of this 

decision.  

6. Rulemaking 18-12-005 remains open. 

This order is effective today. 

Dated _____________, 2021, at San Francisco, California.  

Powered by TCPDF (www.tcpdf.org)
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 Date of Issuance 
August 20, 2021 

 

 1 

PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
 
Wildfire Safety Division  Resolution WSD-020 

August 19, 2021 
 

R E S O L U T I O N  

 
RESOLUTION WSD-020 Resolution Ratifying Action of the Office of 
Energy Infrastructure Safety on Southern California Edison 
Company’s 2021 Wildfire Mitigation Plan Update Pursuant to Public 
Utilities Code Section 8386. 
 
 
This Resolution ratifies the attached Action Statement (Appendix A) of the 
Office of Energy Infrastructure Safety (Energy Safety)1 approving Southern 
California Edison Company’s (SCE, or electrical corporation) 2021 
Wildfire Mitigation Plan (WMP) Update (2021 WMP Update) pursuant to 
Public Utilities Code Section 8386.  
 
Ensuring the safety of Californians is a central responsibility of the 
California Public Utilities Commission (Commission) and Energy Safety. 
Since several catastrophic wildfires in the San Diego area in 2007, the 
equipment of large electric utilities the Commission regulates has been 
implicated in the most devastating wildfires in our state’s history. The 
California Legislature enacted several measures requiring electrical 
corporations to submit, and Energy Safety to review, approve, or otherwise 
act on, WMPs designed to reduce the risk of utility-related catastrophic 
wildfire. Key among the legislative measures are Senate Bill 901 (2018), 
Assembly Bill 1054 (2019), and Assembly Bill 111 (2019), discussed in 
detail below.  
 
This Resolution acts on SCE’s WMP Update and Update Revision 
submitted on February 5, 2021 and June 4, 2021, respectively. SCE’s 
WMP, submitted in 2020, responds to a list of 22 requirements set forth in 

 
1 Because the Wildfire Safety Division (WSD) transitioned to the Office of Energy Infrastructure Safety 
(Energy Safety) on July 1, 2021, any references herein to WSD actions that post-date this transition 
should be interpreted as actions taken by Energy Safety. WSD is used to describe the work of the WSD 
prior to July 1, 2021.  Energy Safety is used to describe the work of Energy Safety beginning on July 1, 
2021.  Any references to WSD action post July 1, 2021 or to Energy Safety action prior to July 1, 2021 
are inadvertent and should be interpreted as the actions of WSD or Energy Safety as appropriate. Section 
10 of this Resolution provides further detail on the transition of the WSD to Energy Safety.  
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Public Utilities Code 8386. The WMP covered the three-year period of 
2020-2022 and focused on measures the electrical corporation will take to 
reduce the risk of, and impact from, a catastrophic wildfire related to its 
electrical infrastructure and equipment. SCE’s 2021 WMP Update provides 
information on SCE’s progress over the past year as well as updates to its 
2021 and 2022 projections. In addition, the 2021 WMP Update responds to 
additional requirements and metrics approved by the Commission in 
Resolution WSD-011. 
 
In ratifying SCE’s 2021 WMP Update, the Commission acts on Energy 
Safety’s Action Statement and its analysis in terms of the extent to which 
SCE’s wildfire mitigation efforts objectively reduce wildfire risk and drive 
improvement and based on the comments from the Wildfire Safety 
Advisory Board, the public and other stakeholders.  
 
THE PROPOSED OUTCOME:  

 Ratifies the attached action of Energy Safety to approve the 2021 WMP 
Update of SCE.  

 Evaluates the maturity of SCE’s 2021 WMP Update using the Energy 
Safety’s Utility Wildfire Mitigation Assessment, as represented in the 
Utility Wildfire Mitigation Maturity Model. Final Maturity Model 
outputs should be viewed as levels or thresholds—they are not absolute 
scores.  

 Requires SCE to submit an update to its WMP in 2022 according to a 
forthcoming schedule to be released by Energy Safety.  

 Does not approve costs attributable to WMPs, as statute requires 
electrical corporations to seek and prove the legitimacy of all 
expenditures at a future time in their General Rate Cases (GRC) or 
application for cost recovery. Nothing in this Resolution or Energy 
Safety’s Action Statement should be construed as approval of any 
WMP-related costs. 

 Does not establish a defense to any enforcement action for a violation of 
a Commission decision, order, or rule. 
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SAFETY CONSIDERATIONS: 
 
Mitigation of catastrophic wildfires in California is among the most 
important safety challenges the Commission-regulated electrical 
corporations face. Comprehensive WMPs are essential to safety because: 

 WMPs articulate an electrical corporation’s understanding of its utility-
related wildfire risk and the proposed actions to reduce that risk and 
prevent catastrophic wildfires caused by utility infrastructure and 
equipment. By implementing measures such as vegetation management, 
system hardening (such as insulating overhead lines and removing or 
upgrading equipment most likely to cause fire ignition), grid topology 
improvements (such as installation and operation of electrical 
equipment to sectionalize or island portions of the grid), improving 
asset inspection and maintenance, situational awareness (such as 
cameras, weather stations, and use of data to predict areas of highest fire 
threat), improving community engagement and awareness, and other 
measures, utility-related catastrophic wildfire risk should be reduced 
over time.  

 The substantive and procedural changes enacted by Energy Safety and 
the Commission in the evaluation of the electrical corporations’ 2021 
WMP Updates will enhance California’s ability to mitigate utility-
related catastrophic wildfire risk. Below is a summary of the key new 
requirements in the 2021 process required of all utilities submitting a 
WMP Update. In 2021, WMP Updates were required to: 

o Include a checklist of the 22 Public Utilities Code Section 
8386(c) requirements to assist Energy Safety staff in locating the 
sections that meet these requirements.  

o Be more granular overall to help Energy Safety staff better 
understand resource allocation, local community conditions and 
other detailed information previously requested at a more 
aggregated level. 

o Provide more details showing how utilities are mitigating the 
impact of wildfires and PSPS on vulnerable, marginalized, and 
at-risk communities. 

o Report the utility’s methodology for calculating the increase 
costs to ratepayers. 

o Report the details of the utility’s methods for modeling ignition 
probability.  
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o Report the utility’s process for calculating specific metrics 
including Red Flag Warning and High Wind Warning overhead 
circuit mile days, the Access and Functional Needs population, 
the wildland urban interface (WUI) territory, and highly rural, 
rural, and urban territories. 

o Include a narrative explaining the qualifications of certain utility 
workers in roles related to wildfire & PSPS mitigation. 

o Include more granular geospatial data to provide metrics at a 
local level. 

o Include more refinement in progress and outcome metrics (e.g., 
inspection effectiveness, risk events). 

o Include an explanation wherever the utility could not 
disaggregate financial spend activities. 

o Include citations to relevant state and federal statutes, orders, and 
proceedings. 

 
ESTIMATED COST:  
 
 Costs are not considered in this Resolution, as Public Utilities Code 

Section 8386.4(b) provides for Commission cost review in a utility 
General Rate Case or, in some cases, a separate application. Nothing in 
this Resolution should be construed as approval of the costs associated 
with the WMP mitigation efforts.  

 For illustrative purposes, Table 1, below, contains SCE’s actual costs 
for 2020 and its projected costs for the implementation of wildfire 
mitigation efforts in its 2021 WMP Update. 

 SCE may not record the same costs more than once or in more than one 
place, seek duplicative recovery of costs, or record or seek to recover 
costs in the memorandum account already recovered separately. All 
electrical corporations should ensure they carefully document their 
expenditures in these memorandum accounts by category and be 
prepared for Commission review and audit of the accounts at any time. 
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Table 1: SCE’s WMP Costs 

Proposed 2020 costs 

(as reported in the 2020 WMP) 

$1,308,269,000 

Actual 2020 costs 
(as reported in the 2021 WMP 
Update) 

$1,356,922,000 

Difference between 2020 
proposed/actual costs (+/-) 

+$48,653,000 

Proposed 2021 costs $1,704,298,000 

Proposed 2022 costs $1,783,476,000 

Proposed total costs 2020-2022 $4,844,696,000 

1. Summary 

This Resolution ratifies the attached Office of Energy Infrastructure Safety (Energy 
Safety) Action Statement approving the 2021 Wildfire Mitigation Plan (WMP) Update 
submitted by Southern California Edison Company (SCE) on February 5, 2021 
(Attachment A), and augmented by the June 4, 2021 WMP Update Revision.2 The 
Commission finds that SCE is in compliance with the requirements for WMPs set forth in 
Assembly Bill (AB) 1054,3 codified at Public Utilities Code (Pub. Util. Code) Section 
8386(c), and the WMP Guidelines issued by the Commission to electrical corporations in 
Resolution WSD-011.4 Pub. Util. Code Section 8386(c) requires that electrical 
corporations’ WMPs contain 22 elements; the full list of elements appears in Section 6.1 
in this Resolution. Energy Safety’s approval and the Commission’s ratification do not 
relieve the electrical corporation from any and all otherwise applicable permitting, 
ratemaking, or other legal and regulatory obligations. 

2. Background, Procedural Background and Legal Authority 

Catastrophic wildfires in 2017-19 led the California Legislature to pass Senate Bill (SB) 
9015 in 2018 and its successor AB 1054, as well as AB 111 in 2019.6 AB 111 established 
a new division, the Wildfire Safety Division (WSD), within the Commission. Pursuant to 
Pub. Util. Code Section 326(b), on July 1, 2021, the Wildfire Safety Division transitioned 

 
2 SCE’s Revised 2021 WMP Update can be found at https://energysafety.ca.gov/what-we-do/wildfire-
mitigation-and-safety/wildfire-mitigation-plans/2021-wmp/ 
3 Stats of 2019, Ch. 79. 
4 The Commission adopted Resolution WSD-011 on November 19, 2020. 
5 Stats of 2019, Ch 626. 
6 Stats of 2019, Ch 81. 
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from the Commission into the Office of Energy Infrastructure Safety (Energy Safety) 
under the California Natural Resources Agency. SB 901 and AB 1054 contain detailed 
requirements for electrical corporations’ WMPs and provide Energy Safety three months 
to review the WMPs. The duties of Energy Safety are contained in Pub. Util. Code 
Section 326(a) and include the requirement to evaluate, oversee, and enforce electrical 
corporations’ compliance with wildfire safety requirements and develop and recommend 
to the Commission performance metrics to achieve maximum feasible wildfire risk 
reduction.   
 
SB 901 requires electrical corporations to annually prepare and submit a WMP to the 
Commission for review; the Commission reviewed the 2019 WMPs in Rulemaking (R.) 
18-10-007. After the Commission issued its WMP decisions on May 30, 2019,7 the 
Legislature enacted AB 1054. AB 1054 contains similar WMP requirements to SB 901 
but allows WMPs a three-year rather than one-year duration. AB 1054 requires Energy 
Safety to review and approve or deny electrical corporations’ WMPs, with Commission 
ratification of any approval to follow thereafter. AB 1054 establishes a Wildfire Safety 
Advisory Board (WSAB) with appointees from the California Governor and Legislature 
to provide comment on the WMPs and develop and make recommendations related to the 
metrics used to evaluate WMPs in 2021 and beyond.8  
 
Building on lessons learned from the WMP review process in 2019, the WSD developed 
and required all electrical corporations to conform their WMPs to a set of new WMP 
Guidelines starting in 2020.9 In 2020 electrical corporations submitted comprehensive 
WMPs covering a three-year period from 2020-2022. The WSD evaluated each electrical 
corporation’s WMP and issued dispositions, ratified by the Commission, in Resolutions 
WSD-002 through WSD-010. 
 
For 2021, the WMP Guidelines as adopted in Resolution WSD-011 build on the detail, 
data, and other supporting information provided in the 2020 WMPs and enable the 
electrical corporation to provide updated information for the 2020-2022 cycle period. The 
2021 WMP Guidelines are designed to (1) increase standardization of information 
collected on electrical corporations’ wildfire risk exposure, (2) enable systematic and 
uniform review of information each electrical corporation submits, and (3) move 
electrical corporations toward an effective long-term wildfire mitigation strategy with 
systematic tracking of improvements over time. The WSD designed the 2021 WMP 
Guidelines to require that each electric corporation have a WMP that contains all 
elements required by AB 1054. For example, every WMP must contain plans for 

 
7 Decisions 19-05-036, -037, -038, -039, -040, and -041 (May 30, 2019). 
8 Pub. Util. Code Section 8386.3 (Wildfire Safety Division), § 326.1 (Wildfire Safety Advisory Board). 
9 A ruling issued on December 19, 2019, in proceeding R.18-10-007 described and attached all of the 
materials electrical corporations were required to use in submitting their 2020 WMPs. 
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vegetation management, system hardening, inspections of assets and vegetation, 
situational awareness, reduction and management of Public Safety Power Shutoff (PSPS) 
events, customer and first responder outreach and coordination, risk analysis, and 
geographic information system (GIS) data, as well as a short- and long-term vision, an 
ignition cause analysis, and many other elements. 
 
In addition to adopting guidelines for the review of 2021 WMPs, Resolution WSD-011 
set forth the process for the WSD’s and the Commission’s review of the electrical 
corporations’ 2021 WMP submissions. The resolution called for Pacific Gas and Electric 
Company (PG&E), Southern California Edison Company (SCE) and San Diego Gas & 
Electric Company (SDG&E) (the large electrical corporations) to submit their 2021 
WMP Updates on February 5, 2021. The resolution called for PacifiCorp, Bear Valley 
Electric Service, Inc. (BVES), and Liberty Utilities (the small and multijurisdictional 
electrical corporations, or SMJUs), and the Trans Bay Cable, LLC, Horizon West 
Transmission, LLC (the independent transmission operators or ITOs) to submit their 
WMP Updates on March 5, 2021. SCE timely submitted its 2021 WMP Update.  
 
Shortly after electrical corporations submitted their WMP Updates, the WSD held 
technical workshops on February 22 and 23, 2021, for the large electrical corporations 
and March 23, 2021 for the SMJUs and ITOs. The workshops covered topics such as risk 
management, system design and grid hardening, and efforts to reduce the scale, scope, 
and frequency of PSPS events.10 Stakeholders submitted comments on the large electrical 
corporations’ 2021 WMP Updates by March 29, 2021, with replies by April 13, 2021. 
The WSD accepted comments on the SMJU/ITO 2021 WMP updates until April 14, 
2021, with replies by April 21, 2021.  
 
Additionally, WSD required SCE to provide a Revision to its 2021 WMP Update, which 
it did on June 4, 2021. Comments were accepted on this Revision on June 10, 2021 and 
June 16, 2021. 
 
Notice 
 
In accordance with Pub. Util. Code Section 8386(d), notice of SCE’s 2021 WMP Update 
was given by posting the WMP Update on Energy Safety’s web page at 
https://energysafety.ca.gov/what-we-do/wildfire-mitigation-and-safety/wildfire-
mitigation-plans/. Further, the electrical corporation served its 2021 WMP Update on the 
Commission’s R.18-10-007 service list, as Resolution WSD-001 requires. Resolution 
WSD-001 also requires an electrical corporation to post all data request responses and 
any document referenced in its WMP on its own websites. It additionally requires an 

 
10 Details of the workshops appear on the Office of Energy Infrastructure Safety’s website, located at 
https://energysafety.ca.gov/events-and-meetings/workshops/. 
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electrical corporation to notify the R.18-10-007 service list about its website updates on a 
weekly basis. 

3. Energy Safety Analysis of WMP Updates 

To reach a conclusion about each WMP, Energy Safety reviews each electrical 
corporation’s WMP (including tabular and GIS data), as well as input and comments 
from WSAB, California Department of Forestry and Fire Protection (CAL FIRE) and 
stakeholders, responses to data requests, responses to the Maturity Model survey 
questions, and responses to ongoing reporting required in the 2020 WMP decisions and 
follow-on submissions.  
 
For 2021, Energy Safety amended its review process such that it will no longer issue 
conditional approvals. Instead, where Energy Safety found critical issues with 2021 
submissions, Energy Safety issued a Revision Notice requiring the electrical corporation 
to remedy such issues prior to completion of the 2021 WMP Update evaluation. Upon 
receipt of the electrical corporation’s response to the Revision Notice, Energy Safety 
determined whether the response was sufficient to warrant approval of the WMP Update, 
or the response was deemed insufficient such that denial of the WMP Update was 
warranted.  
 
Energy Safety evaluated 2021 WMP Updates according to the following factors: 
 

 Completeness: The WMP Update is complete and comprehensively 
responds to the WMP statutory requirements and WMP Guidelines. 

 Technical feasibility and effectiveness: Initiatives proposed in the WMP 
Update are technically feasible and are effective in addressing the risks 
that exist in the electrical corporation’s service territory. 

 Resource use efficiency: Initiatives are an efficient use of resources and 
focus on achieving the greatest risk reduction at the lowest cost. 

 Year-over-year progress: The electrical corporation has demonstrated 
sufficient progress on objectives and program targets reported in the 
prior annual WMP. 

 Forward-looking growth: The electrical corporation demonstrates a 
clear action plan to continue reducing utility-related wildfires and the 
scale, scope, and frequency of PSPS events. In addition, the electrical 
corporation is sufficiently focused on long-term strategies to build the 
overall maturity of its wildfire mitigation capabilities while reducing 
reliance on shorter-term strategies such as PSPS and vegetation 
management. 
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4. Wildfire Safety Advisory Board Input 

The WSAB provided recommendations on the WMP Updates of PG&E, SCE, and 
SDG&E on April 16, 2021. The WSAB provided recommendations on the WMP Updates 
of PacifiCorp, BVES, and Liberty Utilities on May 13, 2021. Energy Safety considered 
the WSAB’s recommendations, and the attached Action Statement incorporates the 
WSAB’s input throughout. 

5. Public and Stakeholder Comment 

The following individuals and organizations submitted comments by March 29, 2021, 
and reply comments by April 13, 2021, on SCE’s 2021 WMP Update, as well as 
comments by June 10, 2021 on SCE’s 2021 WMP Update Revision: 
 

 Acton Town Council (ATC) 

 Public Advocates Office at the California Public Utilities Commission 
(Cal Advocates) 

 Green Power Institute (GPI) 

 Kevin Collins 

 Los Angeles County 

 Mussey Grade Road Alliance (MGRA) 

 Rural County Representatives of California (RCRC) 

 Small Business Utility Advocates (SBUA) 

 The Utility Reform Network (TURN) 

 William B. Abrams 

 
A summary of comments incorporated into Energy Safety’s disposition of SCE’s WMP 
Update can be found in the attached Action Statement. 

6. Discussion 

The Commission has reviewed Energy Safety’s approval of SCE’s 2021 WMP Update 
through the Action Statement issued by Energy Safety pursuant to Pub. Util. Code 
Section 8386.3, based on the recommendations of the WSAB, stakeholder comments 
served on the R.18-10-007 service list, and other public input. The Commission ratifies 
Energy Safety’s action approving SCE’s 2021 WMP Update. 
 
The attached Action Statement discusses in detail SCE’s 2021 WMP Update and 
provides Energy Safety’s analysis. In particular, Energy Safety focuses its analysis on 
progress over the past year, key areas for improvement SCE must focus on in the coming 
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year (including ongoing reporting requirements), and additional issues where progress is 
needed to improve SCE’s maturity over time.  
 

6.1 Requirements of Pub. Util. Code Section 8386(c) 

Below is a summary of where SCE has met each requirement pursuant to Pub. Util. Code 
Section 8386(c). The Commission ratifies Energy Safety’s finding that SCE’s 2021 WMP 
Update satisfies the requirements of Pub. Util. Code Section 8386(c). Discussion of how 
SCE has met the statutory guidelines is included in the Action Statement. 

Requirement Requirement status in 
WMP Update 

Reference to 
where in WMP 
Update 
requirement is met 

1.  An accounting of the 
responsibilities of the responsible 
person(s) executing the plan 

Met fully Chapter 1 

2.  The objectives of the plan Met fully Section 5.2 

3.  A description of the preventive 
strategies and programs to be 
adopted by the electrical 
corporation to minimize the risk of 
its electrical lines and equipment 
causing catastrophic wildfires, 
including consideration of dynamic 
climate change risks 

Met fully Sections 4.2, 5.2, 
7.1, 7.3 

4.  A description of the metrics the 
electrical corporation plans to use 
to evaluate the WMP’s 
performance and the assumptions 
that underlie the use of those 
metrics 

Met fully Chapter 6 

5.  A discussion of how the application 
of previously identified metrics to 
previous plan performances has 
informed the WMP 

Met fully Section 4.1 

6.  Protocols for disabling reclosers 
and deenergizing portions of the 
electrical distribution system that 
consider the associated impacts on 
public safety, as well as protocols 

Met but areas for 
improvement identified 

Section 8.1.3 
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Requirement Requirement status in 
WMP Update 

Reference to 
where in WMP 
Update 
requirement is met 

related to mitigating the public 
safety impacts of those protocols, 
including impacts on: critical first 
responders, health and 
communication infrastructure, 
customers with access and 
functional needs, and those with 
financial concerns. 

7.  Appropriate and feasible 
procedures for notifying a customer 
who may be impacted by the 
deenergizing of electrical lines. The 
procedures shall direct notification 
to all public safety offices, critical 
first responders, health care 
facilities, and operators of 
telecommunications infrastructure 
with premises within the footprint 
of potential PSPS for a given event. 

Met fully Sections 8.2, 8.4 

8.  Plans for vegetation management Met fully Sections 5.2, 5.4, 
7.1, 7.2, 7.3.5 

9.  Plans for inspections of the 
electrical corporation's electrical 
infrastructure 

Met fully Sections 5.2, 5.4, 
7.1, 7.2, 7.3.4 

10. PSPS protocols associated with the 
electrical corporation’s 
transmission infrastructure, for 
instances when the PSPS may 
impact customers who, or entities 
that, are dependent upon the 
infrastructure 

Met but areas for 
improvement identified 

Section 8.1.3, 
Chapter 7 

11. A list that identifies, describes, and 
prioritizes all wildfire risks, and 
drivers for those risks, throughout 
the electrical corporation's service 
territory, including all relevant 

Met but areas for 
improvement identified 

Section 4.3 
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Requirement Requirement status in 
WMP Update 

Reference to 
where in WMP 
Update 
requirement is met 

wildfire risk and risk mitigation 
information that is part of Safety 
Model Assessment Proceeding 
(SMAP) and Risk Assessment 
Mitigation Phase (RAMP) filings 

12. A description of how the WMP 
accounts for the wildfire risk 
identified in the electrical 
corporation's RAMP filing 

Met fully Section 4.3 

13. A description of the actions the 
electrical corporation will take to 
ensure its system will achieve the 
highest level of safety, reliability, 
and resiliency, and to ensure that its 
system is prepared for a major 
event, including hardening and 
modernizing its infrastructure with 
improved engineering, system 
design, standards, equipment, and 
facilities, such as undergrounding, 
insulating of distribution wires, and 
replacing poles 

Met fully Sections 5.2, 5.4, 
7.1, 7.2, 7.3.3 

14. A description of where and how 
the electrical corporation 
considered undergrounding 
electrical distribution lines within 
those areas of its service territory 
identified to have the highest 
wildfire risk in a commission fire 
threat map 

Met but areas for 
improvement identified 

Section 7.3.3.16 

15. A showing that the electrical 
corporation has an adequately sized 
and trained workforce to promptly 
restore service after a major event, 
taking into account employees of 
other utilities pursuant to mutual 
aid agreements and employees of 

Met fully Sections 7.3.9.1, 
7.3.10.1 
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Requirement Requirement status in 
WMP Update 

Reference to 
where in WMP 
Update 
requirement is met 

entities that have entered into 
contracts with the electrical 
corporation 

16. Identification of any geographic 
area in the electrical corporation's 
service territory that is a higher 
wildfire threat than is currently 
identified in a Commission fire 
threat map, and where the 
Commission should consider 
expanding the high fire threat 
district based on new information 
or changes in the environment 

Met fully Section 4.2.2 

17. A methodology for identifying and 
presenting enterprise-wide safety 
risk and wildfire-related risk that is 
consistent with the methodology 
used by other electrical 
corporations unless the 
Commission determines otherwise 

Met fully Sections 4.3, 4.5 

18. A description of how the plan is 
consistent with the electrical 
corporation's disaster and 
emergency preparedness plan 
prepared pursuant to Section 768.6, 
including both of the following: 

(A) Plans to prepare for, and to restore 
service after, a wildfire, including 
workforce mobilization and 
prepositioning equipment and 
employees 

(B) Plans for community outreach and 
public awareness before, during, 
and after a wildfire, including 
language notification in English, 
Spanish, and the top three primary 

Met fully Section 7.3.9.4 
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Requirement Requirement status in 
WMP Update 

Reference to 
where in WMP 
Update 
requirement is met 

languages used in the state other 
than English or Spanish, as 
determined by the Commission 
based on the United States Census 
data. 

19. A statement of how the electrical 
corporation will restore service 
after a wildfire. 

Met fully Section 7.3.9.5 

20. Protocols for compliance with 
requirements adopted by the 
Commission regarding activities to 
support customers during and after 
a wildfire, outage reporting, support 
for low-income customers, billing 
adjustments, deposit waivers, 
extended payment plans, 
suspension of disconnection and 
nonpayment fees, repair processing 
and timing, access to utility 
representatives, and emergency 
communications 

Met fully Section 8.4 

21. A description of the processes and 
procedures the electrical 
corporation will use to do all of the 
following: 

(A) Monitor and audit the 
implementation of the plan 

(B) Identify any deficiencies in the 
plan or the plan's implementation 
and correct those deficiencies 

(C) Monitor and audit the 
effectiveness of electrical line and 
equipment inspections, including 
inspections performed by 
contractors, carried out under the 

Met fully Section 7.2 
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Requirement Requirement status in 
WMP Update 

Reference to 
where in WMP 
Update 
requirement is met 

plan and other applicable statutes 
and commission rules 

22. Any other information that the 
Wildfire Safety Division may 
require 

Met but areas for 
improvement identified 

 

 

6.2 Areas of Significant Progress 

In the attached Action Statement, Energy Safety highlights areas of significant progress 
over the past year and areas where the electrical corporation has matured its mitigation 
strategies. Examples of SCE’s progress are set forth below. Energy Safety evaluated 
SCE’s progress over the past year and the Commission ratifies Energy Safety’s findings 
that SCE’s progress is sufficient to warrant approval. 

 In 2020 SCE transitioned to its Wildfire Risk Reduction Model 
(WRRM) which provides consequence modeling and allows larger data 
sets and finer granularity to support mitigation initiatives. While the 
WRRM uses the same software technology as the risk models used by 
PG&E and SDG&E, SCE’s version includes a component to calculate 
the risk of PSPS based on probability and consequence of PSPS events 
at the circuit level. 

 SCE exceeded its 2020 WMP program targets for covered conductor 
installation, for replacing existing poles with fire resistant poles, and 
indicates it is moving to a circuit segment basis for covered conductor 
deployment in order to raise thresholds for PSPS. SCE is transitioning 
to using PSPS risk as a criterion when installing covered conductor, 
thereby targeting select areas of the grid expected to be frequently 
impacted by PSPS. 

 SCE is broadening the scope of its Hazard Tree Mitigation Program 
(HTMP) which includes increasing the number of contracted tree 
assessors and has instituted specific remediation protocols for palm 
species.  

 In 2020 SCE updated its System Operating Bulletin (SOB) 322 to make 
reclosures non-automated and instead apply fast curve settings by fire 
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climate zone. This allows SCE to identify certain fire climate zones 
where wildfire risk is especially high and alter the recloser operations.11  

 SCE made improvements in its asset-specific machine learning models 
to quantify the probability of ignition (POI) caused by equipment and 
facility failure (EFF) and contact with foreign objects (CFO). 

 In 2020, SCE staffed an Incident Management Team (IMT), with a 
portion of this team dedicated specifically for customer support. In 
2021, SCE intends to fully dedicate this team to PSPS. SCE is launching 
a new public safety partner portal in June 2021 to improve situational 
awareness during PSPS events for first responders and operators of 
critical facilities and communications systems. 

 In 2020 and continuing in 2021, SCE is developing programs12 for areas 
impacted frequently by PSPS events. It is making changes in its 
notification cadence, content, and process to improve the timing and 
clarity of information to its customers.  

6.3  Key Areas for Improvement and Additional Issues 

Energy Safety reviewed SCE’s 2021 WMP Update across ten categories of mitigation 
initiatives, including: (1) risk assessment and mapping, (2) situational awareness and 
forecasting, (3) grid design and system hardening, (4) asset management and inspections, 
(5) vegetation management and inspections, (6) grid operations and protocols, (7) data 
governance, (8) resource allocation methodology, (9) emergency planning and 
preparedness, and (10) stakeholder cooperation and community engagement. In addition, 
in a change from 2020, Energy Safety evaluated the utility’s progress on reducing the 
scale, scope, and frequency of PSPS events in a separate section in recognition that PSPS 
is not a preferred mitigation measure because it introduces significant risk to customers 
and should be used as a measure of last resort.13   
 
Energy Safety identified areas for improvement for SCE over the next year (set forth 
below): key areas and additional issues. Key areas for improvement are areas where 

 
11 SCE’s 2021 WMP Update Revision - Redlined, p. 288. 
12 Southern California Edison 2021 Wildfire Mitigation Plan Update, p. 292, February 5, 2021 - The 
Resiliency Zones program allows customers to have temporary generation during PSPS events by 
providing in-front-of-the-meter temporary generation during PSPS events or financial incentive towards 
the installation cost of a microgrid control system at customer sites willing to provide temporary shelter to 
surrounding communities. 
13 The Commission recognizes that prevailing weather conditions primarily impact the need for PSPS and 
has found that Pub. Util. Code sections 451 and 399.2(a) authorize the utilities to shut off power in order 
to protect public safety, as a measure of last resort. (Resolution ESRB-8; Phase 1 Overarching PSPS 
Guidelines contained in D.19-05-042.) The decision to shut off power may be reviewed by the 
Commission pursuant to its broad jurisdiction over public safety and utility operations. (ESRB-8.) 
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Energy Safety finds that an electrical corporation must focus attention to achieve the 
greatest reduction in utility-related wildfire risk. Additional issues are areas where 
Energy Safety would also like to see improvement over time.  
 
Energy Safety expects SCE to take action to address these key areas and report on 
progress made over the year in a Progress Report due by 5:00 p.m. on November 1, 2021, 
and in its 2022 WMP Update. Energy Safety will closely monitor progress in each of 
these areas over the coming year. 
 
 
 
 
 
/ / / 

 

/ / / 

 

/ / / 
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Utility-# Issue title Issue description 
Remedies required and 
alternative timeline if 

applicable 

SCE-21-01 RSE 
estimates not 
provided for 
all PSPS-
related 
mitigation 
initiatives 

SCE justifies its lack of 
RSE estimates for PSPS-
related initiatives by 
quoting Resolution WSD-
002, “… electrical 
corporations shall not use 
RSE as a means of 
justifying or evaluating 
the efficacy of PSPS as a 
mitigation measure.” 
However, the WSD 
guidance is clear that the 
prohibition of RSE 
calculation is directed at 
PSPS as a mitigation 
activity only and does not 
extend to PSPS-related 
activities. RSE estimates 
enable the quantitative 
comparison of cost-
effectiveness between 
various mitigation 
initiatives, and brings 
rigor to the decision-
making process. 

SCE must provide RSE 
estimates for PSPS-
related activities14,15 and 
include a clear 
description to explain 
how these were 
developed and what 
assumptions were used. If 
the RSE estimates are 
zero or unattainable, SCE 
must explain why and 
provide qualitative and 
quantitative information 
to demonstrate how the 
PSPS-related activities 
inform PSPS decision-
making.  

SCE-21-02 

 

RSE values 
vary across 
utilities 

Energy Safety is 
concerned by the stark 
variances in RSE 
estimates, sometimes on 
several orders of 
magnitude, for the same 
initiatives calculated by 
different utilities. For 
example, PGE’s RSE for 
covered conductor 
installation was 4.08,16 
SDGE’s RSE was 
76.73,17 and SCE’s RSE 
was 4,192.18 These 

The utilities19 must 
collaborate through a 
working group facilitated 
by Energy Safety20 to 
develop a more 
standardized approach to 
the inputs and 
assumptions used for 
RSE calculations. After 
Energy Safety completes 
its evaluation of the 2021 
WMP Updates, it will 
provide additional detail 
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14 Here, PSPS-related activities are defined as mitigation initiatives that “supports the analysis and 
decision-making process that informs whether or not to call a PSPS event.” SCE’s 2021 WMP Update 
Revision – Redlined, p. 574. 
15 A comprehensive list of PSPS-related activities can be found in SCE’s 2021 Wildfire Mitigation Plan 
Update Revision - Redlined, June 3, 2021, Table 9.8-1, Category B, p. 570. 
16 Value from PG&E’s Errata (dated March 17, 2021, accessed May 19, 2021: 
https://www.pge.com/pge_global/common/pdfs/safety/emergency-preparedness/natural-
disaster/wildfires/wildfire-mitigation-plan/2021-Wildfire-Safety-Plan-Errata.pdf 
17 Value from Table 12 of SDGE’s 2021 WMP Update submissions under the “Estimated RSE for HFTD 
Tier 3” column for “Covered Conductor Installation”. 
18 Value from Table 12 of SCE’s 2021 WMP Update submissions under the “Estimated RSE for HFTD 
Tier 3” column for “Covered Conductor Installation”. 
19 Here “utilities” refers to SDG&E, Pacific Gas and Electric Company (PG&E), and Southern California 
Edison Company (SCE); although this may not be the case every time “utilities” is used through the 
document. 
20 The WSD transitioned to the Office of Energy Infrastructure Safety (Energy Safety) on July 1, 2021. 
21 Here “utilities” refers to SDG&E and PG&E, SCE, PacifiCorp, Bear Valley Electric Service, Inc. 
(BVES), and Liberty Utilities; although this may not be the case every time “utilities” is used through the 
document. 

drastic differences reveal 
that there are significant 
discrepancies between the 
utilities’ inputs and 
assumptions, which 
further support the need 
for exploration and 
alignment of these 
calculations. 

on the specifics of this 
working group.  

 

This working group will 
focus on addressing the 
inconsistencies between 
the inputs and 
assumptions used by the 
utilities for their RSE 
calculations, which will 
allow for: 

1. Collaboration among 
utilities; 

2. Stakeholder and 
academic expert input; 
and 

3. Increased transparency. 

SCE-21-03 

 

Lack of 
consistency in 

The utilities do not have a 
consistent approach to 

The utilities21 must 
collaborate through a 
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23 Here “utilities” refers to SDG&E and PG&E, SCE, PacifiCorp, BVES, and Liberty Utilities; although 
this may not be the case every time “utilities” is used through the document. 

approach to 
wildfire risk 
modeling 
across 
utilities 

wildfire risk modeling. 
For example, in their 
wildfire risk models, 
utilities use different 
types of data, use their 
individual data sets in 
different ways, and use 
different third-party 
vendors.  Energy Safety 
recognizes that the 
utilities have differing 
service territory 
characteristics, differing 
data availability, and are 
at different stages in 
developing their wildfire 
risk models. However, 
the utilities face similar 
enough circumstances 
that there should be some 
level of consistency in 
statewide approaches to 
wildfire risk modeling. 

working group facilitated 
by Energy Safety to 
develop a more consistent 
statewide approach to 
wildfire risk modeling. 
After Energy Safety 
completes its evaluation 
of all the utilities’ 2021 
WMP Updates, it will 
provide additional detail 
on the specifics of this 
working group.  

A working group to 
address wildfire risk 
modeling will allow for: 
1. Collaboration among 
the utilities; 
2. Stakeholder and 
academic expert input; 
and 
3. Increased transparency. 

SCE-21-04 

 

Limited 
evidence to 
support the 
effectiveness 
of covered 
conductor 

The rationale to support 
the selection of covered 
conductor as a preferred 
initiative to mitigate 
wildfire risk lacks 
consistency among the 
utilities, leading some 
utilities to potentially 
expedite covered 
conductor deployment 
without first 
demonstrating a full 
understanding of its long-
term risk reduction and 
cost-effectiveness. The 
utilities’ current covered 

The utilities23 must 
coordinate to develop a 
consistent approach to 
evaluating the long-term 
risk reduction and cost-
effectiveness of covered 
conductor deployment, 
including: 

1. The effectiveness of 
covered conductor in the 
field in comparison to 
alternative initiatives.  

2. How covered 
conductor installation 
compares to other 

185



Resolution WSD-020  August 19, 2021 

401554064 21 

 
22 Limited in terms of mileage installed, time elapsed since initial installation, or both. For example, 
SDG&E’s pilot consisted of installing 1.9 miles of covered conductor, which has only been in place for 
one year. 

conductor pilot efforts are 
limited in scope22 and 
therefore fail to provide a 
full basis for 
understanding how 
covered conductor will 
perform in the field. 
Additionally, utilities 
justify covered conductor 
installation by alluding to 
reduced PSPS risk but 
fail to provide adequate 
comparison to other 
initiatives’ ability to 
reduce PSPS risk. 

initiatives in its potential 
to reduce PSPS risk.  

 

SCE-21-05 Out-dated 
risk 
assessment 
used to justify 
the selection 
and scope of 
covered 
conductor as 
a mitigation 
initiative 

SCE provides a risk 
buydown curve based on 
its old modeling efforts to 
justify the need for 
covered conductor. SCE 
acknowledges that its 
current models provide 
different and more 
accurate results but does 
not provide an updated 
risk buydown curve. SCE 
should not use outdated 
information to justify its 
covered conductor 
program scope. 
Additionally, if an 
updated risk buydown 
curve shows historic 
catastrophic ignitions on 
the low end of the curve, 
it raises doubts regarding 

SCE must: 

1. Provide an updated 
Figure 9.01-1 based on 
SCE’s latest risk 
modeling assessment, 
including the ignitions 
shown. 

2. Provide the cause of 
the nine ignitions shown 
in Figure 9.01-1. 

3. For each of the nine 
ignitions shown, provide 
an assessment of the 
likelihood that covered 
conductor installation 
would have prevented the 
ignition. 

4. Provide a similar risk 
buydown curve for all 
cumulative circuit miles, 
including historic 
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the accuracy of SCE’s 
wildfire risk models. 

ignitions and ignition 
size. 

5. If the updated risk 
buydown curves provided 
in response to the above 
continue to show historic 
catastrophic ignitions on 
the low end of the risk 
buy down curve, then 
provide the calculated 
accuracy of SCE’s 
current risk model. 

SCE-21-06 Inadequate 
justification 
for scope and 
pace of its 
covered 
conductor 
program 

As described in Sections 
1.1, 5.1, and 5.8, SCE 
does not provide adequate 
justification for the scope 
and pace of its covered 
conductor program. This 
is a recurring issue that 
was discussed in the 
WSD Action Statement 
for SCE’s 2020 WMP 
and in the WSD Revision 
Notice for SCE’s 2021 
WMP Update. SCE’s 
justification is not based 
on up-to-date circuit 
segment prioritization 
and risk calculations. 
Additionally, in SCE’s 
justification for its 
covered conductor 
program, it does not 
discuss evaluating 
individual circuit 
segments to determine the 
most appropriate 
mitigation measure for 
that segment. Instead 
SCE proposes to deploy 
covered conductor 

SCE must: 

1. Re-evaluate the scope, 
and pace of its future 
covered conductor 
program using the outputs 
of its updated Wildfire 
Risk Models with an 
emphasis on:  

i) The explicit 
consideration of all 
possible alternative 
mitigation initiatives 
along with a justification 
for why the preferred 
mitigation initiative was 
selected over and above 
the alternatives 
considered;  

ii) Reduction of 
catastrophic wildfire risk;  

iii) Reduction of PSPS 
events; 

iv) Selecting mitigation 
initiatives for individual 
circuit segments based on 
the specific location, 
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24 A note about the numbered conditions referenced in this document: “RCP Action-SCE-[#]” here refers 
to one of the actions required by the WSD in its evaluation of SCE’s Remedial Compliance Plan of 2020, 
issued Dec. 30, 2020. The WSD issued 20 such orders (RCP Action-SCE-1 through RCP Action-SCE-
20). There are two other related sets of references in this document: “SCE-[#]” refers to one of the actions 
required by the WSD in its evaluation of SCE’s 2020 WMP issued June 11, 2020 (SCE-1 through SCE-
22). “QR Action-SCE-[#]” refers to one of the actions required by the WSD in its evaluation of SCE’s 
first quarterly report issued Jan. 8, 2021 (QR Action-SCE-1 through Action-SCE-28). Additionally, there 
are conditions that may be referenced by “Guidance-[#]”, which refer to the requirements made of PG&E, 
SCE, SDG&E, Bear Valley Electric Service, Liberty Utilities, and PacifiCorp, addressing key areas of 
weakness across all six WMPs in Resolution WSD-002 “Guidance Resolution on 2020 Wildfire 
Mitigation Plans” issued June 19, 2020 (Guidance-1 through Guidance-12). 
25 Wildfire Safety Division Evaluation of Southern California Edison’s Remedial Compliance Plan, 
December 30, 2020, p. 10. 

regardless of the location, 
circumstances, and risk of 
catastrophic wildfire for 
that circuit segment.   

circumstances, and risk of 
catastrophic wildfire. 

2. Re-evaluate the scope 
of SCE’s covered 
conductor program based 
on the re-evaluation in 
part (1) as well as 
following remedies for 
other key issues identified 
within the Action 
Statement to specifically 
and effectively target risk 
of catastrophic wildfire 
and PSPS. 

SCE-21-07 

 

Inadequate 
joint plan to 
study the 
effectiveness 
of enhanced 
clearances 

RCP Action-SCE-18 
(Class A)24 required SCE, 
PG&E, and SDG&E to 
“submit a joint, unified 
plan” to begin a study of 
the effectiveness of 
extended vegetation 
clearances.25 SCE, 
PG&E, and SDG&E 
presented the “joint, 
unified” plan to the WSD 
on February 18, 2021. 
While it was apparent the 
three large utilities had 

SCE, PG&E, and 
SDG&E will participate 
in a multi-year vegetation 
clearance study.  Energy 
Safety will confirm the 
details of this study in 
due course. The 
objectives of this study 
are to: 

1. Establish uniform data 
collection standards. 

2. Create a cross-utility 
database of tree-caused 
risk events (i.e., outages 
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26 Biotic factors include all living things (e.g., an animal or plant) that influence or affect an ecosystem 
and the organisms in it; abiotic factors include all nonliving conditions or things (e.g., climate or habitat) 
that influence or affect an ecosystem and the organisms in it. 

discussed a unified 
approach, each utility 
presented differing 
analyses that would be 
performed to measure the 
effectiveness of enhanced 
clearances. This 
presentation’s content 
was not included in the 
February 26, 2021 
Supplemental Filing. 
Instead, SCE submitted 
its own plan to study the 
effectiveness of extended 
vegetation clearance as 
part of its February 26, 
2021 Supplemental 
Filing.   

 

Energy Safety 
acknowledges the 
complexity of this issue; 
any study performed 
assessing the 
effectiveness of enhanced 
clearances will take years 
of data collection and 
rigorous analysis. 

and ignitions caused by 
vegetation contact). 

3. Incorporate biotic and 
abiotic factors26 into the 
determination of outage 
and ignition risk caused 
by vegetation contact. 

4. Assess the 
effectiveness of enhanced 
clearances. 

 

In preparation for this 
study and the eventual 
analysis, SCE must 
collect the relevant data; 
the required data are 
currently defined by the 
WSD Geographic 
Information System (GIS 
Data Reporting Standard 
for California Electrical 
Corporations - V2). Table 
2 outlines the feature 
classes which Energy 
Safety believes will be 
most relevant to the 
study. Energy Safety will 
also be updating the GIS 
Reporting Standards in 
2021, which may include 
additional data attributes 
for vegetation-related risk 
events. 

SCE-21-08 

 

Incomplete 
identification 
of vegetation 

SCE needs to ensure 
proper identification of 
trees to the species level. 

SCE must: 

1. Use scientific names in 
its reporting (as opposed 
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27 SCE’s 2021 WMP Update Revision – Clean, p. 517. 
28 WSD GIS Data Reporting Standard Version 2, Transmission Vegetation Caused Unplanned Outage 
(Feature Class), Section 3.4.5 & Distribution Vegetation Caused Unplanned Outage (Feature Class), 
Section 3.4.7. 
29 WSD GIS Data Reporting Standard Version 2, Ignition (Feature Class), Section 3.4.3. 

species and 
record 
keeping 

In response to RCP 
Action-SCE-20, SCE 
submitted “Action SCE‐
20 SRVP.xlsx”: a list of 
all remediations required 
from the 2020 Canyon 
Patrols and Summer 
Readiness inspections.27 
Under the column labeled 
“tree_species,” values 
include oak, pine, maple, 
etc. However, these are 
not tree species, but tree 
genera.  

to common names). This 
change will be reflected 
in the upcoming updates 
to the WSD GIS 
Reporting Standard. 

2. Add genus and species 
designation input 
capabilities into its 
systems which track 
vegetation (e.g., 
vegetation inventory 
system and vegetation-
caused outage reports).  

3. Identify the genus and 
species of a tree that has 
caused an outage28 or 
ignition29 in the Quarterly 
Data Reports (QDRs) (in 
these cases, an unknown 
“sp.” designation is not 
acceptable). 

4. If the tree’s species 
designation is unknown 
(i.e., if the inspector 
knows the tree as 
“Quercus” but is unsure 
whether the tree is, for 
example, Quercus 
kelloggii, Quercus lobata, 
or Quercus agrifolia), it 
must be recorded as such. 
Instead of simply 
“Quercus,” use “Quercus 
sp.” If referencing 
multiple species within a 
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30 Jenks, Matthew A. (undated, from 2012 archived copy), “Plant Nomenclature,” Department of 
Horticulture and Landscape Architecture, Purdue University, accessed May 18, 2021: 
https://archive.ph/20121211140110/http:/www.hort.purdue.edu/hort/courses/hort217/Nomenclature/descr
iption.htm. 
31 Public Utilities Code Section 8386.3(c)(5)(A). 

genus use “spp.” (e.g., 
Quercus spp.).30 

5. Teach tree species 
identification skills in its 
VM personnel training 
programs, both in initial 
and continuing education. 

6. Encourage all VM 
personnel identify trees to 
species in all VM 
activities and reporting, 
where possible. 

SCE-21-09 Need for 
quantified 
vegetation 
management 
(VM) 
compliance 
targets 

In Table 12, SCE only 
defines quantitative 
targets for eight of 20 
VM initiatives. Energy 
Safety is statutorily 
required to audit SCE 
when a “substantial 
portion” of SCE’s VM 
work is complete;31 
without quantifiable 
targets in the WMP and 
subsequent reporting on 
those targets in the 
Quarterly Data Report 
(QDR) and Quarterly 
Initiative Update (QIU), 
Energy Safety cannot 
fully realize its statutory 
obligations. 

SCE must define 
quantitative targets for all 
VM initiatives in Table 
12. If quantitative targets 
are not applicable to an 
initiative, SCE must fully 
justify this, define goals 
within that initiative, and 
include a timeline in 
which it expects to 
achieve those goals. 

SCE-21-10 Inadequate 
transparency 
in accounting 

SCE’s justification for 
high levels of covered 
conductor deployment is 

SCE must fully explain: 
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32 SCE Data Request Response MGRA-SCE-006-Q005. 

for ignition 
sources in 
risk modeling 
and 
mitigation 
selection 

partially due to the high 
number of ignitions due 
to contact. However, 
many of such ignitions 
are from third-party 
contact, and do not 
necessarily occur in the 
High Fire-Threat District 
(HFTD) and/or during 
wildfire season. 
Additionally, SCE does 
not provide sufficient 
detail as to how it 
accounts for third-party 
ignition sources in its risk 
models. 

1. How third-party 
ignition sources feed into 
SCE’s risk models; and  

2. How ignition sources 
impact SCE’s mitigation 
selection process, 
including: 

a. How SCE prioritizes 
ignition sources; 

b. If SCE treats third-
party ignition sources that 
are not under SCE’s 
direct control differently 
than other ignition 
sources, and if so, how;  

c. How SCE targets its 
mitigations efforts to 
reduce ignitions that are 
more likely to result in 
catastrophic wildfire 
conditions. 

SCE-21-11 Unclear how 
SCE’s 
ignition 
models 
account for 
correlations 
in wind 
speeds, 
ignitions, and 
consequence 

Despite an observed 
correlation between some 
ignition causes and high 
wind speed, SCE states 
that it “does not have 
enough wind-driven 
outage data at the circuit 
level to make 
determinations about 
correlations between 
wind speeds and outage 
rates.”32  It is unclear how 
SCE accounts for this 
correlation between wind 
speed and ignitions in its 

SCE must: 

1. Fully demonstrate that 
its probability of ignition 
models accurately 
account for the 
correlation between wind 
speed, ignition, and 
consequence; and  

2. Explain: 

a. Why SCE finds that is 
does not have enough 
“wind driven outage data 
at the circuit level,”  

b. Specify the data 
required “to make 
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probability of ignition 
models. 

determinations about 
correlations between 
wind speeds and outage 
rates,” and  

c. Explain how and when 
SCE plans to obtain such 
data moving forward. 

SCE-21-12 Insufficient 
evidence of 
effective 
covered 
conductor 
maintenance 
program.  

SCE does not have a 
separate covered 
conductor maintenance 
program. On-going 
covered conductor 
inspection and 
maintenance is included 
in HFRI inspections and 
remediations and follow 
the same approach, 
schedule, and 
prioritization.  Given 
SCE’s plan for rapid 
deployment of covered 
conductor, it is 
particularly important 
that SCE has a 
comprehensive and 
effective plan for 
maintaining its covered 
conductor once installed. 
Additionally, SCE did not 
initially include vibration 
dampeners in its covered 
conductor installations, 
and states that it is now 
retrofitting its existing 
covered conductor with 
vibration dampeners. 

SCE shall provide all 
supporting material to 
demonstrate that its 
maintenance programs 
effectively maintain its 
covered conductor, 
including the following 
information: 

 Pace and quantity 
of scheduled 
maintenance; 

 Pace and quantity 
of inspections; and 

 Pace and quantity 
of vibration 
dampener 
installations. 

If SCE finds that its 
existing maintenance 
programs do not provide 
effective maintenance for 
covered conductor, SCE 
shall: 

1. Enhance its current 
operations to provide 
such maintenance; and   

2. Detail the 
enhancements to its 
existing programs; 

3. Provide all supporting 
material for the 
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33 SCE states that it will be raising wind thresholds for fully hardened circuit segments from 31 mph 
sustained wind speed and 46 mph gust wind speed, stated in SCE’s 2021 WMP Update on p. 341, to 40 
mph sustained winds and 58 mph gusts, provided in SCE’s response to CalAdvocates-SCE-2021WMP-08 
Q005, provided on March 3, 2021. However, in SCE’s response to WSD-SCE-004 Q019, provided on 
March 17, 2021, SCE states that “[there] is no one point in time for completing this work because the 
process to determine whether circuits or circuit-segments that have been covered are fully hardened is a 
continuous effort. 
34 Table 7.1.2.3.3.3 of SCE’s 2021 WMP Update Revision, p. 172. 

enhancements to its 
existing program, 
including the information 
listed above. 

SCE-21-13 Lack of 
specificity 
regarding 
how 
increased grid 
hardening 
will change 
system 
operations 
and reduce 
the risk of 
PSPS events. 

SCE states that it is 
“transitioning to using 
PSPS risk as a criterion 
when installing covered 
conductor” instead of 
focusing on ignition risk 
but does not commit to 
changes in its PSPS 
thresholds apart from 
increasing wind speed 
thresholds.33 Outside of 
covered conductor, SCE 
does not include any 
analysis on how 
initiatives will reduce 
PSPS events. 

For each mitigation 
alternative, including 
pilot program initiatives, 
SCE must provide 
quantitative analysis on:  

1. Changes in system 
operations;  

2. Changes in PSPS 
thresholds; and  

3. Estimated changes in 
the frequency, duration, 
and number of customers 
impacted by PSPS events. 

SCE-21-14 Equivocating 
language used 
to describe 
RSE 
calculation 
improvements 

SCE reports 
“[c]alculating RSE for all 
potential initiatives”34 as 
a potential future focus 
between 2023-2030, but 
does not provide any 
measurable, quantifiable, 
and verifiable 
commitments.  

SCE must make 
measurable, quantifiable, 
and verifiable 
commitments to calculate 
RSE estimates for all 
potential initiatives in 
Non-HFTD, Zone 1, 
HFTD Tier 2, and HFTD 
Tier 3 territory. 
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6.4 Wildfire Mitigation Costs 

Pursuant to statute, an electrical corporation’s costs associated with wildfire mitigation 
activities are not approved as part of its WMP; rather, costs are evaluated in each 
electrical corporation’s General Rate Case or other application for rate recovery.  
 
In SCE’s 2021 WMP Update, actual 2020 mitigation costs were higher than projected 
costs for 2020 (the 2020 projected costs were approximately $1.308 billion; 2020 actual 
costs were $1.357 billion) in the HFTD, a 4% increase. In the 2021 WMP Update, 
projected 2021-2022 HFTD costs were higher than projected in the 2020 WMP (the 2020 
projected costs for 2021-2022 were $2.515 billion; the 2021 projected costs for 2021-
2022 were $3.490 billion). Over the entire three-year mitigation cycle, SCE’s 2021 
HFTD wildfire mitigation costs projected in its 2021 WMP Update increased to $4.8 
billion from $3.8 billion projected in its 2020 WMP, a 27% increase.  
 
Energy Safety analyzed these projected wildfire mitigation cost increases and made the 
following findings: 
 

1. The territory covered by the costs did not change: no additional territory 
was included (e.g., no territory was reclassified as HFTD). Reporting in 
the 2020 WMP was HFTD only. Reporting in the 2021 WMP Update 
was Territory-wide and HFTD. 

2. The difference as projected in its 2021 WMP Update compared to 2020 
WMP projections relates to costs from more investment in vegetation 
management & inspections, an increase of $646 million (from 11% to 
22% of total spending), grid design & system hardening, an increase of 
$184 million (minimal 2020-2021 change in percent of total), and asset 
management & inspections, with an increase of $115 million (minimal 
2020-2021 change in percent of total). 

3. Ninety percent (90%) of SCE’s grid hardening expenditure allocation in 
the HFTD is on covered conductor, compared to less than 20% of 
PGE’s or SDGE’s grid hardening spending in the HFTD. SCE indicates 
the lowest cost for covered conductor among the utilities.  

4. SCE projects in its 2021 WMP Update spending 60% of its total three-
year budget ($2.273 billion) in grid design and system hardening, 
consistent with other large utilities which project spending between 55-
65% of their budgets in this mitigation initiative category. 

5. SCE's projects in its 2021 WMP Update planned expenditure allocation 
across 3 years in the same top three mitigation categories as the other 
large utilities: grid design and system hardening ($4.097 billion or 61% 
of its total spending), vegetation management and inspections ($1.127 
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billion or 17% of total spending), and asset management and inspections 
($1.044 billion or 15% of total spending).  

7. Maturity Evaluation 

In 2020, WSD introduced a new Utility Wildfire Mitigation Maturity Model (the 
Maturity Model) to establish a baseline understanding of an electrical corporation’s 
current and projected capabilities and assess whether each electrical corporation is 
progressing sufficiently to improve its ability to mitigate wildfire risk effectively. The 
Maturity Model also serves as an objective means of comparing measurements of 
progress across electrical corporations and provides a framework for driving progress in 
wildfire risk mitigation over time. To identify an electrical corporation’s progress within 
the Maturity Model, the WSD required each electrical corporation to complete a survey 
in which it answered questions addressing its maturity regarding 52 wildfire mitigation-
related capabilities at the time of submission and its projections of its maturity at the end 
of the three-year plan horizon. The 52 capabilities are mapped to the same ten categories 
identified for mitigation initiatives.  
 
The Maturity Model will continue to evolve over time to reflect best practices and lessons 
learned. In 2021 the maturity model was updated to clarify definitions while remaining 
consistent with the 2020 model to enable year-over-year progress tracking. It is essential 
that the maturity levels are understood within the context of the qualitative detail 
supporting each level. The model results require context and should not be interpreted as 
the final word on an electrical corporation’s wildfire mitigation capabilities without an 
understanding of the scoring process described in Action Statement Appendix 11.1. As 
such, the final Maturity Model outputs should be viewed as levels or thresholds—they are 
not absolute scores. 
 
The Commission ratifies Energy Safety’s findings that SCE has made sufficient progress 
toward maturity in the past year. The Commission and Energy Safety expect SCE to 
continue to improve its maturity in all areas in order to reduce utility-related wildfire risk.  
 
Summary of SCE Maturity Evaluation 

 Over the three-year mitigation cycle SCE reports moderate maturity 
growth, greater than PG&E and less than SDG&E, with gradual 
increases through 2022. According to its maturity model survey 
responses, SCE is also in the middle of the three large utilities in current 
level of maturity, averaging (two out of possible maturity four) in its 
overall progress (across nine of ten mitigation initiative categories).  

 In its maturity model self-assessment rating, SCE is ahead of PG&E in 
seven mitigation initiative categories (grid design and system hardening, 
asset management and inspections, vegetation management and 
inspections, data governance, resource allocation methodology, 
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emergency planning and preparedness, and  stakeholder cooperation and 
community engagement) and behind SDG&E in five categories (grid 
design and system hardening, situational awareness and forecasting, 
data governance, emergency planning and preparedness, and 
stakeholder cooperation and community engagement). 

 SCE projects the most maturity growth from 2021 until early 2023 in 
data governance (1.9 to 3.0), situational awareness and forecasting (1.6 
to 2.4), and risk assessment and mapping (1.4 to 2.2). 

 It projects the highest maturity levels at the end of the three-year cycle 
in emergency planning and preparedness (3.6), vegetation management 
and inspections (3.0), and data governance (3.0). 

 SCE's expenditure allocation in the HFTD and reported maturity model 
survey are inconsistent across two mitigation initiative categories:   

o Asset management and inspections, HFTD spending increases 
157%, as reported in 2020 vs. 2021 (from $407M to $1,049M), but 
only slight projected increase in maturity.  

o Stakeholder cooperation and community engagement, HFTD 
spending increases 58%, as reported in 2020 vs. 2021 (from $32M to 
$51M), with no projected increase in maturity. 

SCE’s maturity evaluation is further detailed in the attached Action Statement (see 
Action Statement Appendix 11.1 for a summary of SCE’s 2021 Maturity Survey output).  
 

8. Next Steps 

In its Action Statement, Energy Safety sets forth the next steps SCE must take following 
Energy Safety’s approval of its 2021 WMP Update. This includes a process for 
significantly modifying (i.e., reducing, increasing, or ending) mitigation measures in the 
WMP.   
 
Upon ratification of this resolution, Energy Safety discontinues the ongoing Quarterly 
Report established in the 2020 WMP, except for the Quarterly Data Reports pursuant to 
Guidance-10 from Resolution WSD-002. 
 
Upon ratification of this resolution, SCE is required to provide a Progress Report by 5:00 
p.m. on November 1, 2021, including the following: 
 

1. Progress on remedies associated with key areas for improvement listed 
in section 6.3 of this Resolution and section 1.3 of the attached Action 
Statement. Further details on remedies can be found in the Action 
Statement. 
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2. Additional requirements explicitly set by Energy Safety, including 
additional items that require ongoing progress updates, pursuant to 
future guidance. 

We note that Energy Safety may change reporting requirements and processes through its 
own public notice process. 
 
The Commission expects the electrical corporation to adhere to all ongoing requirements 
set forth in the Action Statement. 

9. Consultation with CAL FIRE  

Pub. Util. Code Section 8386.3(a) requires Energy Safety to consult with CAL FIRE in 
reviewing electrical corporations’ 2021 WMP Updates. The Commission and CAL 
FIRE have a memorandum of understanding in place to facilitate this consultation (Pub. 
Util. Code Section 8386.5). The Commission and Energy Safety have met these 
requirements, but this Resolution does not purport to speak for CAL FIRE.  
 

10. Office of Energy Infrastructure Safety 

Pursuant to Public Utilities Code Section 326(b), on July 1, 2021, the Wildfire Safety 
Division (WSD) transitioned from the Commission into the Office of Energy 
Infrastructure Safety (Energy Safety) under the California Natural Resources Agency. 
Energy Safety “is the successor to” and “is vested with all of the duties, powers, and 
responsibilities of the Wildfire Safety Division,”35 including, but not limited to, 
jurisdiction for evaluating and approving or denying electrical corporations’ WMPs and 
evaluating compliance with regulations related to the WMPs. The Commission and the 
newly formed Energy Safety will adhere to all statutory requirements pertaining to the 
WMP process.  
 
WSD is used to describe the work of the WSD prior to July 1, 2021. Energy Safety is 
used to describe the work of Energy Safety beginning on July 1, 2021. Any references to 
WSD action post July 1, 2021 or to Energy Safety action prior to July 1, 2021 are 
inadvertent and should be interpreted as the actions of WSD or Energy Safety as 
appropriate. 

11. Impact of COVID-19 Pandemic 

On March 19, 2020, California Governor Gavin Newsom signed Executive Order N-33-
20 requiring Californians to stay at home to combat the spread of the COVID-19 virus. 
Specifically, Governor Newsom required Californians to heed the order of the California 
State Public Health Officer and the Director of the California Department of Public 
Health that all individuals living in California stay home or at their place of residence, 
except as needed to maintain continuity of operation of the federal critical infrastructure 

 
35 Government Code Section 15475. 
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sectors in order to address the public health emergency presented by the COVID-19 
disease (stay-at-home order).36 
 
As articulated in the March 27, 2020, joint letters37 of the WSD, CAL FIRE, and the 
California Governor’s Office of Emergency Services regarding essential wildfire and 
PSPS mitigation work during COVID-19 sent to each electrical corporation, electrical 
corporations are expected to continue to prioritize essential safety work.  
 
Since issuance of this letter, the WSD has expected the electrical corporations to make 
every effort to keep WMP implementation progress on track, including necessary 
coordination with local jurisdictions. Such effort is essential to ensuring that electrical 
corporations are prepared for the upcoming and subsequent wildfire seasons, while 
complying with COVID-19 restrictions requiring residents to shelter-in-place, practice 
social distancing, and comply with other measures that California’s public health officials 
may recommend or that Governor Newsom or other officials may require in response to 
the COVID-19 pandemic.  
 
Throughout 2021, Energy Safety expects the electrical corporations to continue to make 
meaningful progress on wildfire mitigation goals and efforts to reduce the scale, scope, 
and frequency of PSPS events while continuing to abide by COVID-19 public health 
guidelines. 

12. Conclusion 

o SCE’s 2021 Wildfire Mitigation Plan Update contains all of the 
elements required by AB 1054, Pub. Util. Code Section 8386(c) and all 
elements required by the WMP Guidelines. 

o The Commission ratifies the Energy Safety’s Action Statement 
approving SCE’s 2021 WMP Update subject to any requirements 
contained therein. 

13. Comments 

Pub. Util. Code Section 311(g)(1) provides that resolutions must be served to all parties 
and subject to at least 30 days public review. However, given that this Resolution is 
issued outside of a formal proceeding, interested stakeholders need not have party status 
in R.18-10-007 in order to submit comments. Comments were due on August 5, 2021, 20 
days from the mailing of the draft of this Resolution. Reply comments were not 
accepted.   
 

 
36 Executive Order N-30-20, see http://covid19.ca.gov/img/Executive-Order-N-30-20.pdf. 
37 Letters to each electrical corporation are found at https://energysafety.ca.gov/what-we-do/wildfire-
mitigation-and-safety/wildfire-mitigation-plans/2020-wmp/ 
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On July 16, 2021, this draft Resolution was served on the service list of R.18-10-007 and 
posted on Commission’s website, 
https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M393/K109/393109784.PDF. 
 
On August 5, 2021, SCE, Green Power Institute (GPI), and Cal Advocates timely 
submitted comments on the draft SCE Resolution and Action Statement and Energy 
Safety addressed those comments. 

SCE’s comments indicate support and a willingness to participate and provide 
information on a number of required remedies, but expresses several concerns on Energy 
Safety’s draft evaluation findings. In relation to Grid Design and System Hardening, SCE 
states that a number of Energy Safety’s findings related to the scope and pace of its 
covered conductor program are incorrect or should be modified or removed from the 
Action Statement.38 For example, SCE comments on the Energy Safety finding that, 
“SCE does not provide enough information to adequately demonstrate the need for 
covered conductor for circuits ranked as lower risk by SCE’s own risk ranking.”39 SCE 
asserts that it has appropriately demonstrated this need in both its 2021 WMP Update and 
subsequent Revision Notice Response.40 However, Energy Safety’s Action Statement 
finds that SCE has not provided adequate justification for the scope of its covered 
conductor program outside of SCE’s self-identified high-risk circuits and this is described 
in some detail in Section 5.3. SCE must address the requirements in SCE-21-02, SCE-21-
04, SCE-21-05, SCE-21-06, SCE-21-10, and SCE-21-13 to further provide justification 
or potentially re-scope its covered conductor program based on the evaluations 
performed. 

SCE also comments on SCE-21-06, which requires SCE to re-scope its covered 
conductor program. SCE notes that it plans to insert newly-identified high risk circuit 
segments into its scope once its risk models are updated. SCE then provides alternatives 
to re-scoping the entirety of its covered conductor program by adding any additional 
miles identified to the current scope.41 In response, Energy Safety made changes to the 
Action Statement to provide better clarification of Energy Safety’s expectations,42 as well 
as further clarity on the mileage covered by SCE’s 2021 WMP Update to be included as 
part of the re-evaluation.43    

 
38 SCE’s Comments on Draft Resolution WSD-020, pp. 2-3, 5-6. 
39 SCE’s Comments on Draft Resolution WSD-020, p. 3. 
40 Final Action Statement on 2021 Wildfire Mitigation Plan Update - Southern California Edison, p. 112. 
41 Final Action Statement on 2021 Wildfire Mitigation Plan Update - Southern California Edison, p. 113. 
42 Final Action Statement on 2021 Wildfire Mitigation Plan Update - Southern California Edison, p. 113. 
43 Final Action Statement on 2021 Wildfire Mitigation Plan Update - Southern California Edison, p. 114. 
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SCE further comments on Vegetation Management and Inspections findings, SCE’s 
current process for inspecting, inventorying, and replacing C-hooks,44 findings relating to 
the inclusion of vibration dampeners in SCE’s covered conductor installations, an Issue 
and Remedy in the Situational Awareness and Forecasting category which requires SCE 
to discuss how the present and future effects of climate change are potentially informing 
weather station outputs and placement,45 and the Change Order process set out in Section 
7 of the Action Statement. Energy Safety responded to SCE’s comments providing 
clarifications and in certain instances revised or removed requirements in response to 
SCE’s concerns.   

GPI’s comments generally support Energy Safety’s identified Key Areas for 
Improvement and associated Remedies, as well as many of the Additional Issues and 
Remedies. GPI requested an additional requirement of SCE to undergo a vetting process 
of its modeling efforts similar to PG&E as part of its WMP Revision,46 and renewed its 
recommendation that all utilities’ risk models be subject to verification, Energy Safety 
has responded to GPI’s comments in the final Action Statement.47 

We also note that Cal Advocates’ comments provided support for the draft Action 
Statement, including several remedies proposed by Energy Safety. Specifically, Cal 
Advocates supports the requirement for SCE to coordinate with other utilities in 
developing more consistent approaches to risk modeling and risk-spend efficiency 
(RSE).48 Additionally, Cal Advocates supports several “additional issue” remedies that 
align with its earlier comments on SCE’s 2021 WMP Update.49  

Findings 

1. AB 1054 and Commission Resolution WSD-001 require SCE to submit a WMP 
Update for 2022 that conforms with Pub. Util. Code Section 8386(c) and guidance 
adopted in Resolution WSD-011.    

2. The 2021 WMP Update was reviewed and acted upon with due consideration given to 
comments received from governmental agencies (including CAL FIRE), the WSAB, 
members of the public, and all other relevant stakeholders.  

 
44 SCE’s Comments on Draft Resolution WSD-020, p. 10. 
45 Final Action Statement on 2021 Wildfire Mitigation Plan Update - Southern California Edison, p. 115. 
46 Comments of the Green Power Institute on Draft Resolution WSD-020, p. 2. 
47 Final Action Statement on 2021 Wildfire Mitigation Plan Update - Southern California Edison, 
pp. 115-16. 
48 The Public Advocates Office’s Comments on Draft Resolution WSD-020, pp. 3-4.  
49 The Public Advocates Office’s Comments on Draft Resolution WSD-020, p. 4. 
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3. The 2021 WMP Update was reviewed and acted upon in compliance with all relevant 
requirements of state law.  

4. SCE’s 2021 WMP Update contains all the elements required by Pub. Util. Code 
Section 8386(c) and SCE has satisfied the requirements of Pub. Util. Code Section 
8386(c) and the 2021 WMP Guidelines. 

 

THEREFORE, IT IS ORDERED THAT: 

1. Energy Safety’s Action Statement approving Southern California Edison Company’s 
2021 Wildfire Mitigation Plan Update is ratified. 

2. Southern California Edison Company shall meet all commitments in its 2021 WMP 
Update. 

3. Southern California Edison Company shall provide a Progress Report to the 
Commission and the Office of Energy Infrastructure Safety by 5:00 p.m. November 1, 
2021, or as otherwise directed by the Office of Energy Infrastructure Safety. 

4. Southern California Edison Company shall submit any reports previously required to 
be submitted to Wildfire Safety Division, including Quarterly Data Reports, to the 
Office of Energy Infrastructure Safety according to forthcoming guidance. 

5. Southern California Edison Company shall submit an update to its Wildfire 
Mitigation Plan in 2022 according to the forthcoming guidance and schedule issued 
by the Office of Energy Infrastructure Safety. 

6. Southern California Edison Company shall submit a new comprehensive three-year 
Wildfire Mitigation Plan in 2023, or as otherwise directed by Office of Energy 
Infrastructure Safety. 

7. Southern California Edison Company must adhere to all requirements set forth in 
Energy Safety’s Action Statement. 

8. Nothing in this Resolution should be construed as approval of the costs associated 
with Southern California Edison Company’s Wildfire Mitigation Plan mitigation 
efforts.   

9. In accordance with Public Utilities Code Section 8386.4, Southern California Edison 
Company may track the costs associated with its Wildfire Mitigation Plan in a 
memorandum account by category of costs and shall be prepared for Commission 
review and audit of the accounts at any time.  

10. Nothing in this Resolution should be construed as a defense to any enforcement action 
for a violation of a Commission decision, order, or rule.  
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This Resolution is effective today. 

 
I certify that the foregoing resolution was duly introduced, passed, and adopted at a 
conference of the Public Utilities Commission of the State of California held on  
August 19, 2021; the following Commissioners voting favorably thereon: 
 

 
 
/s/ RACHEL PETERSON 
      
 RACHEL PETERSON 
 Executive Director 
 
 
MARYBEL BATJER 
                       President 
MARTHA GUZMAN ACEVES 
CLIFFORD RECHTSCHAFFEN 
GENEVIEVE SHIROMA 
DARCIE L. HOUCK 
                       Commissioners 
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(see attached) 
 

204



 

APPENDIX B-1 

APPENDIX B 
Public Utilities Code Section 8386 

 
Public Utilities Code Section 8386  
From Public Utilities Code (PUC) Division 4.1. Provisions Applicable to Privately 
Owned and Publicly Owned Public Utilities [8301 - 8390]. 
 
Chapter 6. Wildfire Mitigation [8385 - 8389]  
 
8386.   
 
(a) Each electrical corporation shall construct, maintain, and operate its electrical lines 
and equipment in a manner that will minimize the risk of catastrophic wildfire posed by 
those electrical lines and equipment. 
 
(b) Each electrical corporation shall annually prepare and submit a wildfire mitigation 
plan to the Wildfire Safety Division for review and approval. In calendar year 2020, and 
thereafter, the plan shall cover at least a three-year period. The division shall establish a 
schedule for the submission of subsequent comprehensive wildfire mitigation plans, 
which may allow for the staggering of compliance periods for each electrical corporation. 
In its discretion, the division may allow the annual submissions to be updates to the last 
approved comprehensive wildfire mitigation plan; provided, that each electrical 
corporation shall submit a comprehensive wildfire mitigation plan at least once every 
three years. 
 
(c) The wildfire mitigation plan shall include all of the following: 
 
(1) An accounting of the responsibilities of persons responsible for executing the plan. 
 
(2) The objectives of the plan. 
 
(3) A description of the preventive strategies and programs to be adopted by the electrical 
corporation to minimize the risk of its electrical lines and equipment causing catastrophic 
wildfires, including consideration of dynamic climate change risks. 
 
(4) A description of the metrics the electrical corporation plans to use to evaluate the 
plan’s performance and the assumptions that underlie the use of those metrics. 
 
(5) A discussion of how the application of previously identified metrics to previous plan 
performances has informed the plan. 
 
(6) Protocols for disabling reclosers and deenergizing portions of the electrical 
distribution system that consider the associated impacts on public safety. As part of these 
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protocols, each electrical corporation shall include protocols related to mitigating the 
public safety impacts of disabling reclosers and deenergizing portions of the electrical 
distribution system that consider the impacts on all of the following: 
 
(A) Critical first responders. 
 
(B) Health and communication infrastructure. 
 
(C) Customers who receive medical baseline allowances pursuant to subdivision (c) of 
Section 739. The electrical corporation may deploy backup electrical resources or provide 
financial assistance for backup electrical resources to a customer receiving a medical 
baseline allowance for a customer who meets all of the following requirements: 
 
(i) The customer relies on life-support equipment that operates on electricity to sustain 
life. 
 
(ii) The customer demonstrates financial need, including through enrollment in the 
California Alternate Rates for Energy program created pursuant to Section 739.1. 
 
(iii) The customer is not eligible for backup electrical resources provided through medical 
services, medical insurance, or community resources. 
 
(D) Subparagraph (C) shall not be construed as preventing an electrical corporation from 
deploying backup electrical resources or providing financial assistance for backup 
electrical resources under any other authority. 
 
(7) Appropriate and feasible procedures for notifying a customer who may be impacted 
by the deenergizing of electrical lines, including procedures for those customers receiving 
medical baseline allowances as described in paragraph (6). The procedures shall direct 
notification to all public safety offices, critical first responders, health care facilities, and 
operators of telecommunications infrastructure with premises within the footprint of 
potential deenergization for a given event. 
 
(8) Plans for vegetation management. 
 
(9) Plans for inspections of the electrical corporation’s electrical infrastructure. 
 
(10) Protocols for the deenergization of the electrical corporation’s transmission 
infrastructure, for instances when the deenergization may impact customers who, or 
entities that, are dependent upon the infrastructure. 
 
(11) A list that identifies, describes, and prioritizes all wildfire risks, and drivers for those 
risks, throughout the electrical corporation’s service territory, including all relevant 
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wildfire risk and risk mitigation information that is part of the commission’s Safety 
Model Assessment Proceeding (A.15-05-002, et al.) and the Risk Assessment Mitigation 
Phase filings. The list shall include, but not be limited to, both of the following: 
 
(A) Risks and risk drivers associated with design, construction, operations, and 
maintenance of the electrical corporation’s equipment and facilities. 
 
(B) Particular risks and risk drivers associated with topographic and climatological risk 
factors throughout the different parts of the electrical corporation’s service territory. 
 
(12) A description of how the plan accounts for the wildfire risk identified in the 
electrical corporation’s Risk Assessment Mitigation Phase filing. 
 
(13) A description of the actions the electrical corporation will take to ensure its system 
will achieve the highest level of safety, reliability, and resiliency, and to ensure that its 
system is prepared for a major event, including hardening and modernizing its 
infrastructure with improved engineering, system design, standards, equipment, and 
facilities, such as undergrounding, insulating of distribution wires, and replacing poles. 
 
(14) A description of where and how the electrical corporation considered 
undergrounding electrical distribution lines within those areas of its service territory 
identified to have the highest wildfire risk in a commission fire threat map. 
 
(15) A showing that the electrical corporation has an adequately sized and trained 
workforce to promptly restore service after a major event, taking into account employees 
of other utilities pursuant to mutual aid agreements and employees of entities that have 
entered into contracts with the electrical corporation. 
 
(16) Identification of any geographic area in the electrical corporation’s service territory 
that is a higher wildfire threat than is currently identified in a commission fire threat map, 
and where the commission should consider expanding the high fire threat district based 
on new information or changes in the environment. 
 
(17) A methodology for identifying and presenting enterprise-wide safety risk and 
wildfire-related risk that is consistent with the methodology used by other electrical 
corporations unless the commission determines otherwise. 
 
(18) A description of how the plan is consistent with the electrical corporation’s disaster 
and emergency preparedness plan prepared pursuant to Section 768.6, including both of 
the following: 
 
(A) Plans to prepare for, and to restore service after, a wildfire, including workforce 
mobilization and prepositioning equipment and employees. 
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(B) Plans for community outreach and public awareness before, during, and after a 
wildfire, including language notification in English, Spanish, and the top three primary 
languages used in the state other than English or Spanish, as determined by the 
commission based on the United States Census data. 
 
(19) A statement of how the electrical corporation will restore service after a wildfire. 
 
(20) Protocols for compliance with requirements adopted by the commission regarding 
activities to support customers during and after a wildfire, outage reporting, support for 
low-income customers, billing adjustments, deposit waivers, extended payment plans, 
suspension of disconnection and nonpayment fees, repair processing and timing, access 
to electrical corporation representatives, and emergency communications. 
 
(21) A description of the processes and procedures the electrical corporation will use to 
do all of the following: 
 
(A) Monitor and audit the implementation of the plan. 
 
(B) Identify any deficiencies in the plan or the plan’s implementation and correct those 
deficiencies. 
 
(C) Monitor and audit the effectiveness of electrical line and equipment inspections, 
including inspections performed by contractors, carried out under the plan and other 
applicable statutes and commission rules. 
 
(22) Any other information that the Wildfire Safety Division may require. 
 
(d) The Wildfire Safety Division shall post all wildfire mitigation plans and annual 
updates on the commission’s internet website for no less than two months before the 
division’s decision regarding approval of the plan. The division shall accept comments on 
each plan from the public, other local and state agencies, and interested parties, and 
verify that the plan complies with all applicable rules, regulations, and standards, as 
appropriate. 
 
(Amended by Stats. 2020, Ch. 370, Sec. 256. [SB 1371] Effective January 1, 2021.) 
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3. Actuals and Planned Spending for Mitigation Plan 

3.1 Summary of Wildfire Mitigation Plan Initiative Expenditures 

Table 3.1-1 summarizes the projected costs (thousands of dollars) per year over the 
3-year Wildfire Mitigation Plan (WMP) cycle, including actual expenditures for past 
years.  In Table 3.1-2, break out projected costs per category of mitigations, over the 
3-year WMP plan cycle.  In reporting “planned” expenditure, use data from the 
corresponding year’s WMP or WMP Update (i.e., 2020 planned expenditure must use 
2020 WMP data).  The financials represented in the summary tables below equal the 
aggregate spending listed in the mitigations financial tables reported quarterly.  
Nothing in this document is required to be construed as a statement that costs listed 
are approved or deemed reasonable if the WMP is approved, denied, or otherwise 
acted upon. 

TABLE 3.1-1:   
SUMMARY OF WMP EXPENDITURES – TOTAL 14 

(THOUSANDS OF DOLLARS) 

Year 
Spend in thousands 

of $USD 

2020 Planned $3,224,295 

2020 Actual $4,461,564 

2020 Difference $(1,237,269) 

2021 Planned $4,898,624 

2021 Actual $4,797,380 

2021 Difference $101,245 

2022 Planned $5,963,795 

2020-22 Planned 
(With 2020 and 2021 Actual) 

$15,222,739 
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7.1.C. Major Investments and Implementation of Wildfire Mitigation Initiatives 

C.  Include a summary of achievements of major investments and implementation of 
wildfire mitigation initiatives over the past year, lessons learned, changed 
circumstances during the 2020-2022 WMP plan cycle, and corresponding 
adjustment in priorities for the current year.  Organize summaries of initiatives by 
the wildfire mitigation categories listed in Section 7.3. 

Lessons learned in 2021 are addressed in Section 4.1. 

With regards to changed circumstances in 2021, several events occurred during the 
year that impacted our wildfire mitigation programs.  First, PG&E instituted a new 
ignition investigation process for CPUC-reportable ignitions in HFTD areas to better 
identify failure modes and trends related to ignitions in high-consequence areas (please 
refer to Section 7.3.7.3 for details).  This process allowed for a more complete and 
accurate understanding of PG&E’s historical ignition record and provided increased 
insight on ignitions of consequence. 

Second, as a result of the drought and increased climate-driven wildfire activity, in 2021, 
we announced a program to underground 10,000 miles of distribution lines and 
implemented EPSS.  The undergrounding program and EPSS represent our evolving, 
data-driven approach to addressing the dynamic wildfire risks that we are facing in 
Northern and Central California.  Our undergrounding program is described in more 
detail in Section 7.3.3.16 and EPSS is described in more detail in Section 7.3.6.8. 

As a result of these changed circumstances and our continuous learning from updated 
data and analytics, we have adopted the 2022 WMP Initiative Targets found in 
Tables PG&E-5.3-1(A), and PG&E-5.3-1(B). 

Table PG&E-7.1.C-1 below summarizes the achievements of major investment and 
implementation of wildfire mitigation initiatives in 2021. 
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TABLE PG&E-7.1.C-1:   
SUMMARY OF ACHIEVEMENTS OF MAJOR INVESTMENTS AND IMPLEMENTATION OF WILDFIRE 

MITIGATION INITIATIVES FOR 2021 64 

Category 
Summary of Achievements of Major Investments and Implementation of Wildfire Mitigation 

Initiatives in 2021 

Risk 
Assessment & 
Mapping 

Improved our Transmission Risk Modeling to provide more standardized wildfire risk 
mapping and ranking between the various controls and mitigations; 

Incorporated 2020 data to improve PG&E’s Vegetation Probability of Ignition and Equipment 
Probability of Ignition Models; 

Improved Distribution Risk Modeling to include:  (1) the ability to compare wildfire risks for 
different risk drivers; (2) the ability to measure the risk reduction of specific mitigations; and 
(3) wildfire risk values for distribution line locations across all of PG&E’s distribution lines; 

Enhanced the wildfire spread project in 2021 by expanding the forecast horizon from three 
days to four; 

Updated the fuel model layers (Technosylva) to include modeling for new vegetation growth 
in recently burned areas and to account for recent fire disturbances; 

Created a preliminary version of a circuit isolation zone model; and, 

Developed an initial PSPS Consequence Model at the circuit level. 

Situational 
Awareness and 
Forecasting 

Made enhancements to numerical weather prediction program including:  (1) expanded the 
historical weather climatology at 2 x 2 km resolution to back-fill all of 2020; (2) explored a 
methodology to back-fill the climatological data each quarter moving forward; (3) evaluated 
extending the deterministic forecast to provide another 24 hours of forecast data (from 
105 hours currently to 129 hours); and (4) evaluated if the POMMS-EPS ensemble mean is 
more or less accurate than the deterministic POMMS model; 

Enhanced our Fuel Moisture Sampling and Modeling efforts by expanding the historical 
Dead Fuel Moisture (DFM) and Live Fuel Moisture (LFM) climatology at 2 x 2 km resolution 
to back-fill all of 2020; 

Evaluated extending the deterministic DFM and LFM forecast to provide another 24 hours of 
forecast data; 

Installed 308 weather stations; 

Developed a weather-station specific wind gust model, with particular emphasis on Diablo 
winds; 

Installed 153 high-definition cameras; 

Adjusted the public 7-day forecast to provide more granularity and clarity around the 
potential for a PSPS event, possibly by county; 

Expanded SmartMeter Phase 1 for single phase meters to an additional 415,911 meters, 
covering all 4.5 million single phase meters in our service areas in both HFTD and 
non-HFTD areas; 

Implemented SmartMeters Phase 2 to expand coverage of Partial Voltage Detection 
capabilities to the three phase meters; 
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TABLE PG&E-7.1.C-1:   
SUMMARY OF ACHIEVEMENTS OF MAJOR INVESTMENTS AND IMPLEMENTATION OF WILDFIRE 

MITIGATION INITIATIVES FOR 2021 
(CONTINUED) 

Category 
Summary of Achievements of Major Investments and Implementation of Wildfire Mitigation 

Initiatives in 2021 

 Deployed Sensor IQ (SIQ) functionality on 500,000 SmartMeters; 

Completed a 6-month minimum analytic stage capturing all events on the Half Moon Bay 
1103 circuit to inform the Distribution Arcing Fault Signature Library project; 

Maintained staffing levels to meet the SIPT goal of maintaining 40 crews; 

Finalized the HAWC process to include weather, fires, geosciences, electric and gas 
operations, as well as generation; and, 

Expanded the current Active Incidents Dashboard for additional stability, to incorporate new 
data streams, and to expand the number of viewers. 

Grid Design & 
System 
Hardening 

Launched a plan to underground 10,000 miles or overhead distribution lines in HFTD areas; 

Replaced 1,429 non-exempt fuses; 

Installed and SCADA-commissioned 269 new PSPS sectionalizing devices; 

Installed 41 T-Line SCADA switches benefitting PSPS operations; 

Replaced 50 MSO devices with new SCADA devices:  44 were replaced with reclosers and 
were SCADA-commissioned, two were replaced with SCADAMATE-SD switches and 
SCADA-commissioned, and four MSOs were replaced that did not require 
SCADA-commissioning; 

Replaced all remaining distribution line legacy 4C controllers in Tier 2 and Tier 3 HFTD 
areas; 

Installed 71 single phase recloser units; 

Operationalized nine PIH substations to receive temporary generation for 2021 PSPS 
mitigation; 

Developed five additional distribution microgrid Pre-installed Interconnection Hubs (PIH); 

Prepared a total of 37 (five in 2020, and 32 in 2021) Service Centers with permanent or 
temporary generation; 

Hardened 210 distribution miles and 104 transmission miles; 

Replaced 15,465 non-exempt surge arresters; 

Completed a Rapid Earth Fault Current Limiter (REFCL) Pilot; 

Began operations of the first Remote Grid site; and, 

Completed 23.64 trench miles (31.5 circuit miles) of undergrounding as part of Butte County 
Rebuild program. 
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TABLE PG&E-7.1.C-1:   
SUMMARY OF ACHIEVEMENTS OF MAJOR INVESTMENTS AND IMPLEMENTATION OF WILDFIRE 

MITIGATION INITIATIVES FOR 2021 
(CONTINUED) 

Category 
Summary of Achievements of Major Investments and Implementation of Wildfire Mitigation 

Initiatives in 2021 

Asset 
Management 
and Inspections  

Completed enhanced detailed inspections on 480,746 distribution poles in HFTD areas and 
non-HFTD HFRA; 

Completed enhanced detailed inspections on 26,826 transmission structures in HFTD areas 
and non-HFTD HFRA.; 

Completed infrared inspections on 10,093 miles of distribution lines; 

Completed infrared inspections on 4,211 HFTD miles (7,587 miles systemwide) of 
transmission lines; 

Completed supplemental inspections of 71 distribution substations, 33 transmission 
substations, and 38 hydro substations; and, 

Upgraded the intrusive pole inspection program’s field hardware and software to enhance 
recordkeeping and data system integrations. 

Vegetation 
Management 
and Inspections 

Developed the framework for, and began to execute on, the enhanced customer 
engagement strategy incorporating customer outreach through postcards, door hangers, 
and automated calls to provide up to five outreach touchpoints; 

Completed Transmission ROWX on 288.6 miles in HFTD areas, and 25.2 miles in 
non-HFTD areas; and, 

Completed 1,983 miles of EVM work, 98% of which was focused on the highest 20% or 
risk-ranked Circuit Protection Zones. 

Grid Operations 
and Protocols 

Implemented the EPSS Program on approximately 11,500 miles of distribution circuits in 
HFTD areas (45% of the circuits); 

Disabled automatic reclosers in HFTD areas prior to fire season, and for the duration of the 
entire fire season; 

Utilized the Safety and Infrastructure Protection Team (SIPT) to support fire prevention and 
mitigation activities as well as “on call” status during the summer preparedness period, and 
utilized our Public Safety Specialists (PSS) to help inform our wildfire mitigation efforts; and, 

Improved the PSPS re-energization protocols by implementing “all clear zones” and refining 
external communications and customer notifications processes. 

Data 
Governance 

Initiated over 35 different information technology (IT) projects to assist PG&E in wildfire 
mitigation work; 

Increased the accuracy and comprehensiveness of data captured for risk events in 
five critical areas:  (1) ignition incident data; (2) equipment failure-caused wire down data; 
(3) equipment failure-caused outage data; (4) vegetation-caused outage data; and (5) near 
miss data; 

Increased the capacity to deliver new, high-quality data objects into Foundry; and, 

Developed eight new wildfire-related analytic and situational intelligence products. 

Resource 
Allocation 
Methodology 

Expanded RSE scores to more to an additional 232 risk mitigation and control programs; 
and, 

Engaged with a third party technical advising group that is performing an assessment of 
RSE methodologies used in the 2021 WMP. 
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TABLE PG&E-7.1.C-1:   
SUMMARY OF ACHIEVEMENTS OF MAJOR INVESTMENTS AND IMPLEMENTATION OF WILDFIRE 

MITIGATION INITIATIVES FOR 2021 
(CONTINUED) 

Category 
Summary of Achievements of Major Investments and Implementation of Wildfire Mitigation 

Initiatives in 2021 

Emergency 
Planning and 
Preparedness 

Hired 41 Linemen and 123 Apprentice Linemen; and, 

Completed identified trainings for all required personnel to improve PSPS event execution 
(including Standardized Emergency Management System (SEMS), Access and Functional 
Needs (AFN), and other critical trainings). 

Stakeholder 
Cooperation and 
Community 
Engagement 

Engaged with 70 new CBOs, and established 40 new informational CBO partnerships and 
18 new resource CBO partnerships; 

Established an agreement with California network of 211s to provide customers in the AFN 
community with a single source of information and connection to available resources in their 
communities; 

Engaged community stakeholders through offering: (1) Wildfire Safety Working Sessions; 
(2) workshops that review PG&E’s PSPS Policies and Procedures document; (3) listening 
sessions; and (4) Energy and Communications Providers Coordination Group meetings; 

Held 39 safety town halls through webinar (due to COVID-19); 

Completed 87 informational mailings; and, 

Completed 4 informational videos. 
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7.3.9.5 Preparedness and Planning for Service Restoration 

OEIS Initiative Definition:  Development of plans to prepare the utility to restore 
service after emergencies, such as developing employee and staff trainings, and 
to conduct inspections and remediation necessary to re-energize lines and 
restore service to customers.  

1) Risk to be mitigated/problem to be addressed 

Primary Risk:   Ignition Risk – Equipment – Conductor 

Secondary Risk:  Reliability Impacts – PSPS 

PG&E’s electric system is a complex set of assets, including transmission lines and 
distribution circuits, which connect to both internal facilities and external utilities and 
deliver energy to millions of customers.  Qualified and skilled personnel that are 
properly trained in restoring power after emergencies are essential to eliminate wildfire 
ignitions, minimize public safety concerns, injuries to employees and damage to public 
and Company assets.   

PG&E provides responding personnel with in-depth training so that electric service is 
consistently restored to our customers after emergencies in a safe, efficient, and timely 
manner.  This is essential given the size and complexity of our electric system.  
Responding personnel utilize formal PG&E processes and procedures to ensure that 
service is restored properly.  There are no acceptable alternatives for ensuring 
procedural compliance while meeting PG&E’s key objective of restoring power safely, 
efficiently, and in a timely manner. 

2) Initiative selection (“why” engage in initiative) – include reference to and 
description of a risk informed analysis and/or risk model on empirical (or 
projected) impact of initiative in comparison to alternatives and demonstrate 
that outcomes of risk model are being prioritized 

Primary Benefits of Initiative: 

• Reduce frequency of all types of ignition events – Reduce potential of ignition 
following a PSPS weather event by patrolling Transmission and Distribution 
overhead assets that were identified as “event specific assets at risk” for a given 
event.  See Section 7.3.6.4 for associated protocols. 

• Reduce duration of events (PSPS/EPSS) – Reduce duration of PSPS events by 
utilizing consistent processes for well-trained employees to use for safe and efficient 
restoration following PSPS events.  See Section 7.3.6.4 for associated protocols. 

Relation to and Impact on Other Initiatives:   

• Ignition Components – Utilize PSPS and associated restoration procedures to 
mitigate any ignition hazards due to Ignition Probability Weather Model (IPW 
Model). 

• PSPS – Safe and efficient restoration of customers following PSPS events.   
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3) Region prioritization (“where” to engage initiative) – include reference to a 
risk informed analysis in allocation of initiative (e.g., veg clearance is done for 
trees tagged as “high-risk”) and demonstrate that high-risk areas are being 
prioritized 

Prioritization of Work within Initiative:  The roll out of the policies and procedures to 
personnel associated with service restoration in conjunction with wildfire mitigation 
and/or PSPS efforts are completed on a service territory-wide approach, rather than by 
region or area.  This is because over half of the PG&E service territory consists of Tier 2 
and Tier 3 HFTD as defined by the CPUC, so all personnel need to be informed and 
trained concurrently. 

Risk Models Used or Other Considerations for Prioritization:   

• IPW Model – PSPS Restoration activities are based upon the risk models that led to 
the execution of a specific PSPS event. 

• Challenges and compliance considerations include: 

− Employee safety; 

− Access; 

− Aerial patrols impacted by weather or visibility; 

− Found hazards and damages; 

− Communications coverage during PSPS; and 

− CPUC requirement to restore customers within 24 hours after the “all clear 
zones” has been provided, as long as it is safe to do so. 

4) Progress on initiative since the last WMP submission and plans, targets, 
and/or goals for the current year 

Actual Progress (2021): 

In 2021, both field and control center personnel involved in PSPS events completed 
training on updated restoration protocols identified in Section 7.3.6.4.  In addition, 
two PSPS Full Scale Exercises were conducted to provide opportunity to utilize the 
updated restoration protocols.  PSPS Segment Guides were also updated to reflect any 
new remote controlled (Supervisory Control and Data Acquisition) devices that had 
been installed. 

To further reduce wildfire ignition risk during the PSPS restoration process, 
implemented a new “Customer Owned Line” process that requires customers who own 
Transmission or Primary voltage level Distribution Overhead facilities impacted during 
PSPS events to confirm with PG&E that their facilities are both safe and ready to be 
energized following the weather all clear.  The aircraft complement of 65 helicopters as 
well as two fixed-wing aircraft equipped with MX-15 cameras and capable of night flying 
were secured for the 2021 season.  As with 2020, helicopter assets were made 
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available for Distribution circuit pre-flights as needed for both training (including 
familiarization) and to update patrol methodology (i.e., air only, ground only or either) on 
accompanying PSPS Distribution circuit maps.  

Impacts: 

Previously provided preparedness and planning activities, combined with the process 
improvements based upon feedback, lessons learned and event reviews resulted in: 

• Field personnel being properly trained to utilize the updated restoration protocols 
(i.e., “all clear zones”, “all clear forecasts”, etc.) to support restoration activities both 
safely and more rapidly. 

• Applied updated patrol method and mileage to PSPS restoration maps as needed. 

• Reduced wildfire ignition risk by requiring customers with customer-owned lines to 
notify PG&E that their facilities are both safe and ready to be energized following 
the weather all clear.  See Section 7.3.6.4 for full details 

• These aircraft were utilized as needed during PSPS events to expedite patrols and 
restoration activities and supported emergent wildfire events and other activities as 
they occurred. 

Lessons Learned:  

• Develop and communicate change management activities incrementally as process 
improvements are identified; and 

• Ensure change management communications includes all level of coworkers 
involved with PSPS restoration activities. 

Current Year Activities (2022): 

While we have not set specific targets for this Initiative and will not provide ongoing 
reporting each quarter on it, we are still doing the work as part of our overall plan.   

We will continue to train employees on the 2022 restoration protocols, conduct field 
exercises for all impacted divisions, and support pre-flight requests as deemed 
necessary by field organizations. 
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5) Future improvements to initiative – include known future plans (beyond the 
current year) and new/novel strategies the utility may implement in the next 
five years (e.g., references to and strategies from pilot projects and research 
detailed in Section 4.4) 

Short-term Improvements (2023-2028):  Electronic PSPS Maps to field: Provide field 
groups with enhanced situational awareness of the event footprint via visualization.  
Ability to develop, update and provide more real-time oriented maps electronically rather 
than the current paper maps.  Supports field validation efforts and would include 
delineation of patrol boundaries along with addition of other layers deemed necessary 
(i.e., aerial/access hazards, critical infrastructure, active fires, etc.). 

Unmanned Aerial Vehicles (UAV) for PSPS patrols: Supplement existing aerial fleet, 
considerable safety implications by using unmanned aerial vehicles (rather than the 
helicopters typically utilized currently). 

Advanced Distribution Management System (ADMS) automated switching solution for 
PSPS activities: Consolidate PSPS activities onto a single platform for dissemination to 
distribution control center and field personnel.  Provides for common and consistent 
data exchange between distribution control center and field personnel.  Examples 
minimally could include providing existing circuit segment guides, switching logs and 
maps on this single platform rather than using separate programs.  
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8.2.3.2 PSPS Protocols Overview 

The PSPS Protocols include enhancements to our IPW Model, FPI Model, and the 
integration of Technosylva Fire modeling into our PSPS Protocols.  In addition to the 
model enhancements described below, the PSPS Protocols also incorporate tree 
overstrike and high-risk vegetation and asset tags. 

FPI Model Enhancements: 

Our FPI Model has been significantly enhanced with Machine Learning capabilities, 
environmental and fire occurrence datasets, new model features, and an enhanced fire 
occurrence dataset.  The FPI Model features, methodology and validation is discussed 
at length in Section 4.5.1(f).  A short summary is provided below. 

The FPI Model combines fire weather parameters (wind speed, temperature, and vapor 
pressure deficit), dead and live fuel moisture data, topography, and fuel type data to 
predict the probability of large and/or catastrophic fires.  The FPI Model was developed 
and trained on an enhanced fire occurrence dataset developed by Sonoma Technology 
Inc. that combines agency fire information with sub-daily growth data from satellite fire 
detections.  This was an important development as we can correlate fire growth in 
sub-daily timeframes to environmental data.  Data scientists, meteorologists, and fire 
scientists tested dozens of new model features for the FPI Model and various model 
configurations and types, including logistic regression and multiple machine-learning 
models.  These model results were tested using a train-test split ratio of 
70 percent-30 percent; this involved training the model with 70 percent of the input data 
and testing predictions with the remaining 30 percent of fires.  We ultimately chose a 
Balanced Random Forest Classification Machine Learning model for the FPI Model 
based on model performance. 

IPW Model Enhancements: 

The IPW Model represents the next generation of distribution outage and ignition 
probability models building on the 2020 OPW Model.  The IPW Model features, 
methodology and validation is discussed at length in Section 4.5.1(g).  A short summary 
is provided below. 

The core model is a new multi-classification machine learning outage model, that 
provides hourly forecasts of outage probability by specific outage pathways, called 
classes.  The probability of outage output for each class is then transformed to an 
ignition probability using known outage to ignition rates by each class. 

The 2021 IPW model is a multi-classification Cat Boost Machine Learning model.  It is a 
state-of-the-art model based on decision trees with advanced categorical feature 
support.  The IPW model outputs the probability of 5 outage classes for each 2 x 2 km 
grid cell based on weather variables, tree overstrike per 2 x 2 km grid cell from aerial 
LiDAR, and a local “node” categorical variable.  The model was tested by first training 
on every hour and grid cell from 2008-2019 and evaluating performance against 2020. 

In addition, we built the model to adapt to the weather-outage response overtime in 
localized areas.  We apply a time-weighted approach to weight current years more 
heavily in the final model output.  This time-weighted approach allows changes in local 
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areas to be learned (both negative - increased tree mortality, asset degradation, etc.; 
and positive – conductor and pole replacement, vegetation management etc.). 

Utilizing the IPW Model further helps PG&E pinpoint the areas where the probability of 
specific types of outages and ignitions are greatest.  In addition, we incorporated tree 
overstrike risk directly into the IPW Model to further inform vegetation-based outage risk 
and increase the model’s efficacy. 

The IPW model is combined with the FPI model in space and time to evaluate the 
probability of utility caused ignitions, and the probability of a catastrophic fire should an 
ignition occur. 

Integration of Technosylva Fire Spread Modeling: 

After testing fire spread simulations across historical and forecast time horizons, we 
added Technosylva fire spread outputs into the PSPS Protocols.  Utilizing Technosylva 
Fire Spread Modeling allows us to review millions of simulated ignitions to identify the 
areas where the risk of an ignition growing into a catastrophic wildfire is greatest.  In 
addition, bringing in a third-party vendor to help produce PG&E’s PSPS scope allows us 
to highlight areas where the models do and do not overlap for forecast corroboration 
and additional insights. 

Incorporation of Hardening: 

To date, PG&E has installed approximately 700 miles of hardened infrastructure within 
the approximately 25,500 miles of overhead line miles in the HFTD with strong poles, 
covered power lines, targeted undergrounding, removal, and remote grids to reduce the 
wildfire risk and to support PSPS to reduce the wildfire risk and to support PSPS 
mitigation in PG&E’s service area. 

To account for the hardening work performed, our Machine-Learning IPW framework 
accounts for positive and negative changes in grid performance and reliability 
year-over-year as we apply a time-weighted approach to weight more recent years of 
learned performance more heavily in the final model output.  The model learns the 
performance of local grid areas hour-by-hour based on the wind speed observed at that 
hour and if outages or ignitions occur or not.  The IPW Model compiles information from 
13 models trained on each year separately from 2008-2020.  This exponential weighting 
allows the model to organically account for positive changes in performance from 
system hardening as well as potentially negative changes due to the current drought 
and other exogenous factors. 

Incorporation of Tree Overstrike: 

Our PSPS Protocols (Distribution) utilize a machine learning model to integrate 
overstrike directly into our IPW Model.  Using a machine learning model helps us more 
accurately incorporate the risk by analyzing risk posed by the several million trees that 
are capable of striking our lines with approximately 150 million feet of overstrike in 
PG&E’s service territory.  The individual tree data were aggregated to a 2 x 2 km grid to 
help train the core outage model.  Not surprisingly, the probability of vegetation caused 
outages correlates well with the volume of tree overstrike risk. 
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Incorporation of High-Risk Vegetation and Asset Tags: 

Our PSPS Protocols (Distribution) have continued to incorporate any Priority 1 or 
Priority 2 tree tags182 that meet our Minimum Fire Potential Conditions (mFPC).  In 
addition to Priority Tags, we are also including any circuits with high-risk compliance 
tags that meet our mFPCs as part of our PSPS.  Figure PG&E-8.2-3 below shows a 
schematic of our current Vegetation and Asset Hazard Considerations.  In addition, in 
early 2021, PG&E evaluated how to incorporate the presence of high-risk vegetation 
conditions into our PSPS Protocols.  As a result, in 2021 PG&E revised our PSPS 
Protocols to include consideration of Tree Overstrike Potential and Priority 1 and 
Priority 2 tags.183 

FIGURE PG&E-8.2-3:   
VEGETATION AND ASSET HAZARD CONSIDERATIONS 60 

 
 

 
182 “Priority 1” and “Priority 2” vegetation tags are created when trained vegetation inspectors 

identify trees or limbs that currently present elevated risk and must be worked on an 
expedited basis.  Inspectors use Priority 1 tags for vegetation:  (1) in contact or showing 
signs of previous contact with a primary conductor; (2) actively failing or at immediate risk 
of failing and which could strike PG&E’s facilities; or (3) presenting an immediate risk to 
PG&E’s facilities.  Inspectors use Priority 2 tags for vegetation that does not rise to the 
level of Priority 1 but has encroached within the PG&E minimum clearance requirements or 
has an identifiable potential safety issue requiring expedited work. 

183 Res.M-4856.  Ratifies the Executive Director’s Letter to PG&E Directing PG&E to Comply 
with Certain Requirements Pertaining to PG&E’s Implementation of Tree Overstrike 
Criteria in its PSPS De-Energization Decision-Making. 
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In the following part of this section, we describe our PSPS Protocols (Distribution) and 
PSPS Protocols (Transmission) followed by our PSPS process once the Distribution 
and Transmission event scope has been defined. 
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8.2.3.3 PSPS Protocols (Distribution) 

This section describes the PSPS Protocols for the distribution system.  To be in-scope 
for distribution PSPS, grid cells must meet BOTH the mFPCs and at least ONE of the 
other three factors:  

1) mFPC 

2) At least one of the following:  

• Catastrophic Fire Probability (CFPD) comprised of the following: 

− IPW 

− Utility FPI 

• Catastrophic Fire Behavior (CFB) (via fire spread 
simulations from Technosylva)  

• Consideration of known high-risk vegetation and electric compliance tags  

In addition to the meteorological models, we also evaluate the impacts of 
de-energization against the risk of wildfire should de-energization not occur.  This 
information is reviewed at key decision points in the PSPS process and informs the 
ultimate decision to de-energize our customers and our communities.  
Figure PG&E-8.2-4 below provides a quantitative summary of our PSPS Protocols 
(Distribution). 

FIGURE PG&E-8.2-4:   
PSPS PROTOCOLS (DISTRIBUTION) 61 
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The mFPC are the minimum weather and fuels filter based on relative humidity values, 
wind speed, and fuel moisture values that must be exceeded for a PSPS event to be 
considered. 

The machine learning IPW and FPI Models are combined in both space and time to 
form CFPD output at a 2 x 2 km resolution.  CFPD provides hourly outputs and highlights 
locations that have concurrence of an increased probability for large fires and increased 
probability of wind-related ignitions on the distribution system.  Additionally, the CFB 
criteria are used to identify locations that may have a lower probability of ignition but 
could result in fires that are not easily suppressed and have potentially high 
consequences. 

Below, we describe the three steps in the PSPS Protocols (Distribution). 

Step 1:  Evaluation of mFPCs and FPI 

The first step of determining the scope of a PSPS event for distribution is evaluating the 
mFPCs.  These conditions serve as a first review of weather conditions for a PSPS 
event to be considered.  A PSPS event will only be evaluated if the following mFPCs 
are true in a HFRA:184 

• Sustained wind speeds above 19 mph;  

• Dead fuel moisture 10-hr less than 9 percent;185 

• Dead fuel moisture 100-hr, 1000-hr less than 11 percent;186 

• Relative Humidity below 30 percent; 

• Herbaceous live fuel moisture below 65 percent; 

• Shrub (Chamise) Live Fuel Moisture below 90 percent; and 

• FPI above 0.7. 

These values were established from an examination of historical fire occurrence in the 
PG&E service area, PSPS sensitivity studies using historical data viewed through the 
lens of both customer impacts and wildfire risk mitigated, as well as information 
published by federal agencies regarding fire behavior and criteria used to issue 
warnings to the public. 

Step 2:  In-depth review of fire risk 

 
184 Revised 2021 WMP, pp. 85-89. 
185 10-hr. dead fuel moisture represents the modeled moisture content in dead fuels in the 

0.25 to 1-inch diameter class and the layer of the forest floor about one inch below the 
surface. 

186 100-hr. Dead Fuel Moisture represents the modeled moisture content of dead fuels in the 
1-to-3-inch diameter class. 
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If all the mFPCs in Step 1 are met, we conduct an in-depth review of fire risk using 
three separate measures.  If the criteria for any of these measures are met, then PG&E 
may need to turn off power for safety: 

1. CFPD – PG&E uses machine learning to assess the likelihood of equipment failure 
during a given weather event and the subsequent risk of catastrophic wildfires if a 
failure occurs.  This model uses a combination of the IPW and FPI Models.  It is a 
risk-based assessment that evaluates the probability of an ignition (IPW) and the 
probability of catastrophic fires should an ignition occur FPI.  The CFPD model 
accounts for changes over time based on actual performance data.  Thus, the 
model will address positive and negative trends in grid performance and reliability 
year-over-year, incorporating grid improvements such as system hardening, and 
enhanced vegetation management based on their performance at mitigating 
outages over time. 

2. CFB – PG&E may de-energize customers where the consequence of a potential 
wildfire starting would be extreme, even if probability of a power line or equipment 
failure is low. 

3. Vegetation and Electric Asset Criteria Considerations – PG&E reviews locations 
from recent inspections where high-priority tree or electric compliance issues are 
present that may increase the risk of ignition. 

Step 3:  Determining the outage area 

If weather forecasts indicate a high likelihood of severe fire risk (Step 2), PG&E first 
identifies the meteorological footprint of severe fire weather and then identifies the 
distribution lines and other assets within that footprint.  Power is turned off if any of the 
criteria listed on Step 2 above are met over a certain geographic area.  This happens if 
the criteria also meet an area coverage criterion of more than 25 2x2 km grid cells, or 
0.25 percent of PG&E’s HFRA. 

For distribution lines, the PG&E team determines which circuits are impacted and 
evaluates the ability to sectionalize circuits to limit the de-energization scope and 
resulting customer impact. 
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8.2.3.4 PSPS Protocols (Transmission) 

This section describes the PSPS Protocols for the transmission system.  In addition to 
analyzing distribution circuits that may need to be de-energized for safety, we also 
review transmission lines and individual structures for risk of igniting a catastrophic 
wildfire.  Like the PSPS Protocols (Distribution), there is no single factor or threshold 
that will require shutting off power to a transmission circuit. 

The Transmission PSPS decision-making process follows a similar framework as the 
distribution process but utilizes transmission-specific models.  In order to be in-scope for 
PSPS, transmission structures must meet BOTH the mFPCs and at least one of the 
other four factors:  

1) mFPC 

2) At least one of the following:  

• CFPD from Asset Failures (CFPT - Asset) comprised of the following: 

− Transmission Operability Assessment (OA)  

− Utility FPI 

• CFPD from Vegetation (CFPT - Veg) comprised of the following: 

− Transmission Vegetation Risk Model  

− Utility FPI 

• CFB (via Fire Spread Simulations from Technosylva)  

• Consideration of known high risk vegetation and electric compliance tags 

Figure PG&E-8.2-5 below provides a quantitative summary of our PSPS Protocols 
(Transmission). 
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FIGURE PG&E-8.2-5:   
PSPS PROTOCOLS (TRANSMISSION) 62 

 
 

Step 1:  mFPCs 

The first step of determining the scope of a PSPS event on the transmission system is 
evaluating the mFPCs at the transmission structure level.  The same criteria used for 
the distribution system also apply to the transmission system.  These conditions serve 
as a first review of the weather conditions necessary for a PSPS event to be 
considered.  Once the mFPCs are met, an in-depth review of risk models and other 
factors is performed. 

Step 2:  In-depth review of fire risk 

If all the mFPCs in Step 1 are met, we conduct an in-depth review of fire risk using three 
separate measures.  If the criteria for any of the measures are met, then PG&E may 
need to turn off power for public safety: 

1. CFPD - Asset – PG&E uses machine learning to assess the likelihood of equipment 
failure during a given weather event, and the subsequent risk of catastrophic 
wildfires if a failure occurs.  This model uses a combination of the Operational 
Assessment (OA) and FPI Models, both in time and space, at every transmission 
structure to form the Transmission CFPD model for asset failures.  (CFPT - Asset).  
The OA Model combines historical wind speeds for each structure, historical outage 
activity, Bayesian updating, and the condition of assets based on inspection 
programs to help understand the wind-related failure probability of each structure.  
The OA Model can be driven with forecast wind speeds to output the probability of 
failure at the structure level. 

2. CFPD - Vegetation – The transmission-specific vegetation risk model was derived 
by a collaborative effort between PG&E vegetation management and external 
contractors such as NV5 and Formation Environmental.  This model leverages 
aerial LiDAR data to map the location and attributes of trees near transmission 
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lines.  The transmission vegetation risk model is based on several factors such as 
overstrike, the amount of unobstructed fall paths to a wire, the slope between tree 
and conductor, and tree exposure.  The transmission vegetation risk model is 
combined with the FPI Model in space and time to form CFPT – Veg. 

3. CFB – PG&E may de-energize customers where the consequence of a potential 
wildfire ignition would be extreme, even if the probability of a power line or 
equipment failure is low. 

4. Vegetation and Electric Asset Criteria Considerations – PG&E reviews locations 
from recent inspections where high-priority trees or electric compliance issues are 
present that may increase the risk of ignition. 

Step 3:  Determining the outage area 

Based on the criteria above, transmission lines meeting the criteria pass to the next 
stage of review for PSPS.  PG&E conducts a Power Flow Analysis on the in-scope 
transmission lines (if applicable) to analyze any potential downstream impacts of load 
shedding, coordinates this effort with the CAISO, and confirms solution feasibility with 
Transmission System Protection.  The de-energization of transmission lines may result 
in some downstream impacts on substations, transmission lines, and distribution lines 
that may also lose their source. 
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8.2.4 Re-Energization Strategy 

Strategy to provide for safe and effective re energization of any area that is 
de- energized due to PSPS protocol. 

When restoring customers during PSPS events, PG&E’s main objective is to 
re-energize our electric facilities safely and in a timely manner.  When possible, PG&E 
prioritizes re-energizing critical infrastructure and transmission lines. 

Once PG&E’s meteorology team has determined the weather event has passed, 
PG&E’s OIC provides the “all-clear zones” approval.  This provides the field team with 
approval to begin the steps listed below on the impacted assets within the PSPS 
footprint: 

• Preparation for re-energization 

• Patrol 

• Mitigate hazards/make repairs 

Preparation for Re-Energization: 

When PG&E opens our EOC for a PSPS event, the restoration team (including Control 
Centers and Field personnel) conducts the following activities leading up to 
re-energization:   

• Prepare an event-specific restoration plan based on the weather data; 

• Identify restoration resources needed, including helicopters, fixed wing aircraft, 
company personnel, contractors, and mutual aid; 

• Provide distribution circuit segment guides to field personnel listing the devices 
used to segment circuits for patrolling; 

• Print distribution circuit segment maps, with a circuit map and individual maps for 
each segment that needs to be patrolled; 

• Distribute switching logs to the field for the de-energization operations; and 

• Following de-energization, segment impacted distribution circuits into sections, 
which are prioritized based on the critical nature of the infrastructure and the 
number of affected customers. 

• Determine if any Customer Owned Lines identified as being at risk are within the 
event footprint (both transmission and distribution) as detailed in Section 7.3.6.4.  
These are then isolated either during segmenting activities or during patrols, but in 
either case, prior to re-energization. 

Patrols: 

Per PG&E’s PSPS-1000P-01 (Utility Procedure:  Public Safety Power Shutoff for 
Electric Transmission and Distribution), all impacted transmission and distribution 
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overhead lines that are identified as “event-specific assets at risk” in HFRA, as directed 
by the EOC, must be patrolled in their entirety.  Additionally, all hazards must be cleared 
and/or damages repaired prior to re-energization.  Hazards include tree branches 
entangled in the conductor; damages include fallen lines or poles. 

Note:  for distribution circuits, patrols occur on all impacted primary and secondary that 
extends beyond primary overhead lines identified with “event-specific assets at risk” in 
HFRA as directed by the EOC.  Secondary does not include service drops. 

Patrols are accomplished by a combination of the following methods: 

• Ground Patrols – conducted by Journeyman Lineworkers (JL) from PG&E, 
contractors, and mutual aid utilities (may be accompanied by a non-JL driver). 

• Aerial Patrols – distribution and transmission patrols performed by Journeyman Line 
workers typically using helicopters (or potentially fixed wing aircraft on transmission) 
during flyable weather/daylight hours. 

– Night Aerial Patrols – These can be completed using InfraRed (IR) technology 
on aircraft.  Night Aerial patrols are currently considered only on transmission 
lines. 

Following the “all clear”, a distribution circuit segment is patrolled and re-energized 
starting at the source side, then systematically patrolled and re-energized out towards 
the end of the circuits.  Equipment that requires repair is isolated.  The field patrol 
hierarchy typically consists of the following for a given distribution circuit:  

• Task Force Lead – The single point-of-contact (SPOC) for a given PSPS impacted 
distribution circuit(s) who is responsible for ensuring PSPS patrols on their assigned 
circuit(s) are completed and who works with the Control Center to safely re-energize 
distribution circuit segment(s).  This SPOC methodology promotes increased safety 
and efficiency due to more focused attention of patrol personnel (both aerial and 
ground) engaged in the PSPS restoration process.  This ensures the Control Center 
is only providing/receiving direction to/from one person 

• Segment Lead – Personnel responsible for oversight of assigned patrol personnel 
(both aerial and ground) on given segment(s) of a distribution circuit, reports to their 
assigned Task Force Lead 

• Patroller – Individuals (internal, contract and mutual aid) responsible for patrolling 
assigned portions of a distribution circuit, reports to their assigned Segment Lead.  

The transmission line patrol prioritization strategy is driven by electrical system stability.  
This includes ensuring adequate transmission facilities are in service to support the 
overall grid and accompanying local loads, ensuring the system protection component is 
addressed and reviewing customer impacts associated with each line impacted in the 
event.  

When both transmission and distribution assets (including substations) are involved, 
and it is operationally feasible, PG&E conducts patrols during the re-energization 
process on all types of assets simultaneously.  In some cases, re-energization of the 
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transmission line is prioritized to ensure that system stability (including the system 
protection component) is accounted for and to provide a source for substations and 
associated distribution circuits that could be impacted.  

Mitigate Hazards/Repair Damages: 

Due to severe weather events, PG&E may find hazards or damages to our facilities 
during patrols.  Prior to restoring power, these hazards need to be removed and 
damages need to be repaired in order to mitigate the following risks:   

• Arcing or sparks being created from damaged equipment when re-energized 

• The public getting too close to, or needing access around, damaged equipment 

• Electrocution or shock from damaged or unsecured equipment 

• Additional equipment damage if circuit is re-energized while faulted 

• Increasing the size or duration of the outage if damage is not isolated or repaired 
prior to re-energizing 

For reference, examples of hazards and damages found during the 2021 PSPS events 
include: 

• Damaged cross-arms on poles 

• Damaged insulators and wire connectors 

• Damaged splices or sections of conductors 

• Vegetation intertwined with the electrical lines 

• Trees falling onto assets 

• Broken poles  

If damage is found in an individual segment due to a weather event, PG&E may be able 
to adjust the restoration order to allow for the overall restoration process to continue 
while repairs to the affected segment are initiated.  This is supported with the visibility 
provided by the custom distribution circuit maps detailing both the circuit’s individual 
segment(s) and overall circuit connectivity.  

Some hazards, like a small tree limb found resting across the conductors, can be 
removed by the JL performing the patrol using appropriate high voltage tools and 
Personal Protective Equipment. 

Re-Energization: 

PG&E’s Control Centers coordinate with other centers and field resources to manage all 
the information related to re-energizing the facilities and then direct the re-energization 
processes concisely.  Many of the customer updates are automatically created by the 
computer applications being used by the Control Centers while re-energizing.  The 
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Control Centers can also operate remote control devices SCADA to re-energize once 
the segment or transmission line has been patrolled and released for re-energization. 

If no issues or concerns are found, or repairs are completed, the Task Force Lead will 
coordinate with the Control Center to re-energize a segment up to the next open device 
(segment boundary).  This restoration sequencing is based on the “step restoration” 
methodology which allows for re-energizing customers in a safe, controlled, and efficient 
manner, rather than waiting to patrol the entire circuit and then re-energizing.  This 
process typically follows the pre-identified segmenting alphabetical sequence 
(i.e., A-B-C-D, etc.).  

Re-energization information (i.e., segment guides, switching logs, customer owned lines 
and maps) is provided to both the field and control center personnel prior to executing 
the PSPS restoration activities.  

Customer Owned Lines (as detailed in Section 7.3.6.4) are only re-energized once the 
customer has confirmed to PG&E that their equipment is both safe and ready to be 
energized once PG&E has provided the “all clear” and a source is available.  

To support the re-energizing activities, resource needs are identified for the scale and 
scope of the event footprint during the event pre-planning.  Resources typically include 
helicopters, company personnel, contractors and mutual aid.  These resources are then 
provided to the impacted areas and staged to support the event.  

2022 Restoration Goal: 

For 2022, our restoration goal is to restore all customers as soon as possible and within 
24 hours from the “all clear”, unless it is unsafe to do so.  For any circuits that require 
more than 24 hours for restoration, we will provide an explanation in our post event 
reports. 

Typical safety exclusions based on past PSPS events have been (but not limited to): 

• No access due to: 

– Police activity (i.e., security) 

– Fire activity (i.e., fire agency requests not to re-energize) 

– Road closure (i.e., public/private roadway closed/blocked and requires 
agency/customer response) 

Some additional reasons why circuits may require more than 24 hours to restore 
include: 

• Inability to utilize planned helicopter resources for aerial patrols due to 
smoke/fog/other visibility concerns 

• Resource constraints impacting ability to patrol the impacted event specific 
overhead assets that were de-energized (historically driven by inability to conduct 
aerial patrols as noted above or sheer magnitude of event) 
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• Restoration delayed due to repairs of PSPS hazards or damages required on 
assets prior to being restored 

• Customer equipment damaged (i.e., requires customer repairs prior to energizing) 
or lack of confirmation from customer (in instances of customer owned lines) that 
their equipment is safe and ready to be energized. 

To further enhance PG&E’s restoration efforts and support our overall goal of reducing 
customer outage durations, key areas have been identified for improvements during the 
planning and execution phases of the PSPS restoration process.  Examples include (but 
not limited to): 

• Developing aviation flight forecasts that identify flying conditions that could affect 
helicopter availability for patrolling (i.e., wildfire smoke, fog, storm, etc.) 

• Developing a field compatible mobile platform to provide an electronic map of the 
event-specific footprint.  This would replace the current non-specific event paper 
maps in order to provide for enhanced situational awareness for field personnel in 
addition to identifying event-specific patrol boundary opportunities.  These 
opportunities typically consist of portions of distribution circuits de-energized during 
a PSPS event (due to connectivity) that are not in the defined event weather 
boundary “event-specific assets at risk” area, and as such may not require a patrol 
in order to be re-energized. 

• Improving the overall development and communication processes for providing and 
cascading the Restoration Playbooks to the field operations teams and minimize 
delays with more process automation and coordination 

For more information on PG&E’s 2022 plans related to standards, trainings and circuit 
guides and maps, please see Section 7.3.9.5.  
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Search example: How can I reduce my bill?

Home ›  News and Updates ›  All News and Updates ›  CPUC Sta� Propose Utility Penalties for Poor Execution of Certain 2020 PSPS Events

CPUC Sta� Propose Utility Penalties for Poor Execution of Certain
2020 PSPS Events

June 15, 2022 - The California Public Utilities Commission (CPUC), in ongoing e�orts to hold utilities accountable for
safely implementing Public Safety Power Shuto� (PSPS) events, today issued proposed Orders imposing corrective
actions and more than $22 million in fines to be paid by the shareholders of Pacific Gas and Electric Company (PG&E),
Southern California Edison (SCE), and San Diego Gas & Electric (SDG&E) for violations related to 2020 PSPS events.

The Administrative Enforcement Orders penalize PG&E $12 million, SCE $10 million, and SDG&E $24,000. All three
utilities, as well as PacifiCorp, have been directed to take specific corrective actions to ensure that future PSPS events
comply with CPUC public safety and notification requirements.

The proposed Administrative Enforcement Orders are issued under the CPUCʼs Enforcement Policy, which was adopted
in November 2020 to better serve Californians through expeditious and e�icient enforcement actions that can be taken
by CPUC sta�. Todayʼs action marks the first time the CPUC has used an Administrative Enforcement Order.

Under the Administrative Enforcement Orders, the utilities have 30 days to pay the fine to the Stateʼs General Fund and
make the corrective actions, or request a hearing.

The 2020 PSPS season consisted of 26 separate PSPS events across the service areas of all four utilities. The CPUCʼs
Safety and Enforcement Division conducts analysis of utility PSPS events to ensure utilities are complying with CPUC
guidelines. The Safety and Enforcement Divisionʼs analysis of the 2020 PSPS events uncovered multiple violations of
CPUC PSPS guidelines. The Administrative Enforcement Orders issued today address these violations through fines and
corrective actions.

The Administrative Enforcement Orders issued today and related documents are available at 
www.cpuc.ca.gov/regulatory-services/enforcement-and-citations.

The CPUC has taken a number of actions to ensure utilities continue to reduce the scope and duration of PSPS events
and prioritize customer safety, including:

Ordered utilities to forgo collection of revenues from customers that are associated with electricity not sold during
future PSPS events until it can be demonstrated that utilities have made improvements in identifying, evaluating,
weighing, and reporting public harm when determining whether to initiate a PSPS event.

In 2019 and throughout 2020 required PG&E implement a series of actions to correct deficiencies in 2019 PSPS events.

In May 2020, adopted refinements and improvements to existing PSPS guidelines and requirements in advance of the
2020 wildfire season.

In early 2021, held public meetings for the utilities to report on lessons learned and to hear from impacted communities
and access and functional needs communities on 2020 PSPS events. Additional public meetings were held in late 2021
for the utilities to report on their preparedness for the 2021 PSPS season.

In early 2021, required Southern California Edison to implement a series of actions to correct deficiencies in 2020 PSPS
events.

In May 2021, adopted a decision penalizing PG&E $106 million for violating guidelines during Fall 2019 PSPS events.

In early 2022, held public meetings for the utilities to report on their 2021 PSPS performance and lessons learned.

Directed the utilities to hold numerous public, internal, and collaborative meetings in order to improve their preparation
and execution of PSPS events.

SEARCH
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Public Safety Power Shutoff (PSPS)
CALIFORNIA PUBLIC UTILITIES COMMISSION PUBLIC BRIEFING

August 2, 2022
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2Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

1 PSPS Preparedness

2 PSPS Decision-Making Criteria and Modeling

3 Public Safety Partner Coordination

4 Customer Support and Resources

5 Enhanced Powerline Safety Settings (EPSS)

Topics for Discussion

PG&E Presenters

Mark Quinlan
Vice President, Electric System Operations

Susie Martinez
Director, Liaison and Regulatory Operations and 
Engagement

Scott Strenfel
Director, Meteorology and Fire Science

Tracy Maratukulam
Director of Customer Engagement, Strategy and 
Programs

Eric Lamoureux
Deputy Director, Enhanced Powerline Safety 
Settings Program
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4Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Focus Areas

Further refine our ability to identify and mitigate catastrophic wildfire risk

More precisely target PSPS through infrastructure and meteorological 
advancements 

Further reduce customer impacts through expanded resources and support 

Provide backup power to Community Resource Centers and critical facilities and 
install temporary generation microgrids to maintain service to our customers

Each year, we improve our PSPS Program to:

We are building on improvements from previous years 
and continuing to make our system safer and more resilient.
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5Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Year-Over-Year PSPS Comparison

2021 Comparison to 2020Event Details 2019 2020 2021

PSPS Events 7 6 5 17% fewer outages

Customers Impacted 2,014,000 653,000 80,400 88% fewer customers impacted

Average Number of Counties Impacted 17 17 10 41% fewer counties impacted

Average Outage Duration (hours) 43 35 31 11% less time without power

Average Outage Restoration Time (hours) 17 10 12 20% increase in restoration time

Damage/Hazards 722 257 442

Peak Wind Gusts 102 MPH 89 MPH 102 MPH

Potential Impacted Acreage Prevented 3.5M 912K 691K

Potential Damaged Structures Prevented 280K 196K 86K

Address Alerts launched SMS text in 
16 languages for customers and non-customers

(13% decrease in restoration time 
when excluding January PSPS event)

97% notification 
accuracy 98% Medical Baseline 

notification accuracy

PSPS impacts have declined significantly through new, advanced 
technologies and improvements to the electric system infrastructure.
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6Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Continuing to Expand Short- and Long-term Mitigation Efforts

PROGRAM COMPLETED 
THROUGH 2021

PLANNED 
IN 2022

COMPLETED 
IN 2022

Undergrounding Our Lines 
Undergrounding powerlines to reduce wildfires caused by equipment

120
Miles

175 
Miles

75 
Miles

Overhead System Hardening 
Installing stronger poles and covered powerlines and conducting line removals

741
Miles

470 
Miles

282
Miles

Enhanced Powerline Safety Settings 
Enhanced safety settings detect powerline faults and help prevent wildfires

~11,500
Miles*

~44,300
Miles*

~43,500
Miles*

Weather Stations 
Better predicting and responding to severe weather threats

1,313
Stations

100
Stations

43
Stations

High-Definition Cameras 
Monitoring and responding to wildfires through increased visibility

502
Cameras

98
Cameras

53
Cameras

Enhanced Vegetation Management 
Addressing vegetation that poses a higher potential for wildfire risk

6,359 
Miles

1,800
Miles

1,066
Miles

Sectionalizing Devices and Transmission Switches 
Separating the grid into smaller sections and narrowing the scope of PSPS

1,209
Devices/Switches

115
Devices/Switches

38
Devices/Switches

Temporary Distribution Microgrids 
Keeping customers energized during a Public Safety Power Shutoff

8
Sites

5
Sites

13
Sites**

Data as of 07/23/2022
*Circuit-capable miles

**Planned for readiness by Oct. 1
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7Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Layers of Protection…

PG&E actions 
have mitigated

~90%
of wildfire risk 

0%

20%

40%

60%

80%

100% Wildfire Mitigation Programs
(System Hardening/Undergrounding, Vegetation 
Management, Enhanced Inspections and Repairs)

Addressing with additional mitigations such as Partial 
Voltage Detection and Downed Conductor Technology~10%

Enhanced Powerline 
Safety Settings (EPSS)

Situational Awareness
and Response

Public Safety Power Shutoff (PSPS)

…Mitigating Ninety Percent of Risk Today246



8Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Reducing PSPS Over Time

Minimal PSPS
– Last resort

Time

PSPS use

0% –

Undergrounding, 
System Hardening, 
Vegetation
Management,  
Inspection and Repairs

Wildfire
Risk*

100% –

Data is approximate

With efforts like 
undergrounding and 
system hardening, PSPS as 
a measure of last resort 
will continue to decline.
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10Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

What Conditions Could Lead to a PSPS?

Low humidity 
levels 30% 
and below

Forecasted high 
winds above 19 
mph and gusts 

above 30-40 mph

Condition of dry 
material on the 
ground and low 

moisture content 
of vegetation

A Red Flag 
Warning issued 
by the National 

Weather Service 

On-the-ground, 
real-time 

observations
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11Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Transmission-Level PSPS Decision-Making Process

We also review the transmission lines that traverse those areas where meteorology has 
identified severe weather conditions. 

Asset Health & 
Vegetation Risk

Induction 
Assessment

Wind Speed 
Threshold

Enhanced Tree 
Strike Model

CAISO 
Coordination

Public 
Safety Impact

Safety Shutoff Decision is made on a transmission structure level 
that intersects within a weather footprint 
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Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires. 12

An Adaptive, Systematic, Risk Mitigation Approach…

…Layers of Protection

EPSS and PSPS address a significant portion of the wildfire risk

EPSS enabled

PSPS

Moist Fuels Very Dry Fuels

Fire Potential Index

+ Wind Event

R1 R2 R3 R4 R5 R5+

PG&E has continued to adapt to California’s changing wildfire risk profile.

In 2012-2020, 95% of acres burned and 100% of structures 
burned occurred under R3 or greater conditions.

Vegetation Management and System Hardening

Wildfire Mitigation Plan Work

Fuels/Terrain-driven Risk

EPSS

PSPS
Wind-driven Risk
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Public Safety Partner 
Coordination 
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14Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Public Safety Partner Outreach and Engagement

2022 TARGETED ENGAGEMENTS COMPLETED 
IN 2022 

CWSP Advisory Committee 
Expanded to focus on all CWSP initiatives

2

Regional Working Groups
Continuing to provide a forum for regional and tribal stakeholders to discuss PSPS and wildfire safety work

10 of 20

Local Government Forums
Individualized meetings with cities and counties to discuss PSPS and local issues of importance

105

PSPS Exercises and Seminar
Conducting a PSPS-focused seminar and continuing exercises to simulate a PSPS with external partners

5

Tribal CWSP Webinar
Hosted with all tribes in our service area to gather feedback and discuss PSPS and wildfire safety

1

Public Safety Partner Webinars
Hosting segment-specific meetings to gather feedback and discuss PSPS and wildfire safety

3 of 5

Additional PSPS Briefings & Workshops
Continuing to host ad hoc meetings and workshops to improve our PSPS Program

121

Data as of 07/07/2022
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15Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

In-Event Public Safety Partner Information-Sharing

*First/emergency responders at the local, state, tribal and federal level, water, wastewater and communication service providers, affected community choice aggregators, publicly-owned utilities/electrical 
cooperatives, the CPUC and the Cal OES and CALFIRE

In-Event Communications

Texts, emails and phone 
calls throughout the event

Situation reports, outage maps, 
customer lists via the Portal

State Executive Briefing with state agencies

Systemwide Cooperators Calls

Cooperators Communications 
with counties and tribes

Agency Representative assigned to 
each county/tribe in scope; embedded 
support is also offered

Third-party representative may 
request to observe PG&E’s virtual EOC

Notifying Public Safety 
Answering Points (PSAP)

Critical Infrastructure Lead single 
point of contact in the EOC
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16Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Enhancing Our PSPS Agency Portal 

2022 Refinements and Updates

Automating data uploads

Reducing data refresh times

Improving performance for routine 
maintenance activities

Increasing stability and computing speeds 
through use of cloud-based environment

Reducing time to notify users that new 
geospatial information is available

Increasing our ability to update outage maps 
with changes to event scope or customer impacts

Education and Preparedness

Training sessions planned 
for August through October

The portal was utilized during the 
PSPS full-scale exercise to test new 
developments and end-to-end 
processes
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17Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Coordinating with Critical Customers and Facilities

Critical Customers and Facilities

Engaged with ~2,600 critical customers, 
counties and tribes

Conducted resiliency collaborative meetings 
with telecommunications providers

Dedicated PG&E contact for 
telecommunications providers to address 
real-time issues

Targeted outreach to small water agencies

Weekly collaboration with the California 
Hospital Association and Hospital Council

Hosting segment-specific preparedness 
webinars: 

• Community-choice aggregators
• Telecommunications providers
• Water agencies 
• Transmission customers 
• Hospital and healthcare providers

Ongoing coordination with the Association 
of California Water Agencies, Hospital 
Council of Northern and Central California, 
and the California Hospital Association

Meetings with 12 hospitals at higher 
risk of PSPS to discuss permanent 
resiliency solutions
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19Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Customer Outreach and Engagement

Data as of 6/30/2022

During a PSPS Outage, we will share 
updated information to help customers 
prepare and plan through: 

Press conferences

Social media posts

Email, phone call and text message

Address alerts via phone and text

Our website

Media briefings

20 Customer webinars completed (22 planned)

71 Emails & Direct mail items

60M+ Digital and social media 

impressions

141 Social media posts, reaching 1.3M 

customers

7,784 Radio and television ads (4,461 

broadcast and cable; 3,323 radio)

1 Bill insert

37 Collateral and fact sheets
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20Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Expanding Access and Enhancing Customer Support

PROGRAM 2022 IMPROVEMENTS

Community-Based 
Organization 
Partnerships

Support and resources for all interested vulnerable customers 
• Expanded network of 78 community-based organization partnerships in all counties
• Partnering with accessible transportation agencies on transportation options
• Additional resources identified by AFN Collaborative Planning team (CRC improvements, additional CBO training, battery solutions for 

medications)

Food Resource 
Partnerships

Resources to replace food lost during PSPS
• Partnering with ~50 organizations serving all counties potentially impacted by PSPS (26 Meals on Wheels partnerships in 22 counties, 23 food 

bank partnerships in 37 counties)

Portable 
Batteries

Batteries available to all interested/qualified Medical Baseline and electricity-dependent AFN HFTD customers 
• Distributing ~6,000 batteries to Medical Baseline and electricity dependent AFN customers (~14,470 total distributed to date; goal of ~19,000 

by 2022 year-end)
• Expanded eligibility to non-income qualified Medical Baseline customers in HFTDs (total scope of ~29,000 customers)

Generator and 
Battery Rebate 
Program 

Rebates available for all PSPS/EPSS impacted customers in HFTDs
• Adjusted tiered rebate amounts to support ~1,300 customers with rebates (853 provided to date in 2022, 2,076 since program inception)
• Expanded eligibility to all customers in HFTDs or served by an EPSS circuit AND have experienced 2 or more PSPS events. 
• Backup Power Transfer Meter pilot to cover costs for ~1,500 customers (64 to date in 2022)

Multi-Solution 
Partnerships

Service-area wide, full-service solutions for individuals with Access and Functional Needs
• Building awareness through radio and direct to customer outreach and launching 2-1-1’s proactive care coordinator program
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21Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Medical Baseline Marketing and Outreach Activities

Activities Channel(s) Target Audience Timing

MBL Digital 
Media Ads

Google, Facebook, 
Nextdoor

Adults age 45+ March-Oct

MBL Acquisition 
Campaign 

Email & direct mail
Customers most likely eligible for MBL 
based on PG&E’s proprietary MBL 
propensity model

Apr - Jul

MBL Acquisition 
Residential Bill Inserts 

Bill inserts All residential customers June

MBL Radio Ads Radio Adults age 45+ June-Oct

MBL TV Ads
Pilot campaign in 
Spanish with 
Univision 

Pilot campaign in Spanish with Univision 
targeting Sacramento, Stockton, Modesto, 
Chico, and Redding

June-Oct

2021
COMPLETE

2022 
PROGRESS

Total Channel 
Count

23 14

Direct Mail 
Customers Reached

2,463,629 2,130,464

Email
Customers Reached

2,317,955 4,129,053

Bill Insert
Customers Reached

11,016,000      3,000,000

Digital Media
Total Impressions

128,745,568 15,449,348 

Digital Media
Total Conversions 
(Clicks)

317,645 40,686 

Data as of July 22, 2022

Medical Baseline 
Campaign Statistics

PG&E is encouraging customers to participate and enroll 
in the Medical Baseline Program using targeted outreach.
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22Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Engaging Customers with Access and Functional Needs

What We’re Doing In 2022

Providing specialized materials, mailers and phone 
calls to customers eligible for our Medical Baseline program

Updating contact information for Medical Baseline 
Customers

Conducting ADA accessible webinars (with closed 
captioning available in Spanish, Chinese and English)

Hosting webinars for organizations that serve persons 
with disabilities and/or access and functional needs

Partnering with over 200 CBO Informational 
Partners to amplify preparedness messaging and 
awareness of resiliency resources

Providing program material in sixteen languages 
and Braille and developing videos in American Sign 
Language

Encouraging customers to self-identify as AFN

Developing targeted radio and social media to 
highlight applicable programs/resources

Issuing AFN specific PSAs before and during PSPS

Partnering with leaders from mandated 
minimum parties named in Phase 3 with 
responsibility for access and functional needs 
populations

261



23Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Enhancing Our PSPS Emergency Website

What’s Upcoming in 2022 
▪ New PSPS landing page with a 

focus on Access and Functional 
Needs (AFN) resources, including 
2-1-1

▪ Updated Resource Center 
(CRC) page

▪ Phase tracker by address to let 
customers know where they 
are in the restoration process 

▪ Streamlined navigation to get 
customers to PSPS resources more 
quickly

▪ Aligned content with customer 
vs. partner needs

What’s New in 2022

Pop-up notice directing 
customers with a slower 
internet connection to our 
low-bandwidth tools

Power restored message 
shown by address up to 48 
hours after power is restored

Increased ability to zoom in 
and out on our outage map
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24Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Updates To Our PSPS Notifications Based on 2021 Feedback

We are improving our notifications based on 
feedback received from customers.

2022 IMPROVEMENTS

Enhancing notification tools to improve the accuracy of 
notifications

Improving our processes to confirm resources are in place 
two hours ahead of the planned de-energization time

Updating our “courtesy policy” notification approach

Updating notification language to be more specific and 
highlight 2-1-1 customer resource

Refining our outage alert notification tool to provide more 
precise updates
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25Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Community Resource Center (CRC) Planning

112 Indoor Sites

281 Outdoor Sites

How We Gather Feedback

Solicited feedback on CRC sites
from tribes and counties in our 
service territory

Reviewed portfolio of sites 
for gaps and opportunities for 
improvement based on PSPS 
modeling

2022 CRC Improvements

Partnering with accessible transportation agencies on 
expanding transportation options to and from CRCs

Piloting process for customers to leave medical devices 
at CRCs for charging during operating hours

Driving increased awareness of CRCs through pre-season 
marketing, social media and local radio ads

Providing printed materials in large print in addition to 16 
languages and Braille

Increasing customer service staff training to serve visitors 
with access and functional needs
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26Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

CRC Locations and Resources

Details/Resources
Indoor

Indoor site (i.e. 
library, school)

Outdoor
Open air tents 
at outdoor site

COVID-19 Health and Safety Measures ✔ ✔

ADA-Accessible Restroom ✔ ✔

Heating and Cooling ✔

Device Charging* ✔ ✔

Wi-Fi Service ✔ ✔

Bottled Water ✔ ✔

Non-Perishable Snacks ✔ ✔

“Grab-and-go” resource offerings** ✔ ✔

Tables and Chairs ✔ ✔

Bagged Ice ✔

Blankets ✔ ✔

Security Personnel ✔ ✔

Cellular Coverage ✔ ✔

Customer Service Staff ✔ ✔

Wind/Weather-Resistant ✔

Privacy Screens ✔

* Medical device charging will be prioritized in times of high demand
** Grab-and-go bag contains device charger, water, snack, blanket and info card

Indoor Site
Outdoor Site

CRC Locations

Standard operating hours at all CRCs: 8 AM - 10 PM
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28Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

EPSS Year-To-Date Progress

CUSTOMERS 
PROTECTED

MILES 
PROTECTED

CIRCUITS 
PROTECTED

DAYS OF 
PROTECTION

OUTAGES 
RESTORED

AVG. OUTAGE 
LENGTH

CUSTOMERS 
ON AVG. 

IMPACTED PER 
OUTAGE

UNIQUE 
CUSTOMERS 
IMPACTED

1.8M+
Customers

~44.3K
Miles

1,015
Circuits

148
Days
YTD

861
Outages

~3.2 HRS
Average

(52% better 
than 2021)

~873
Customers

~466K
Customers

Data as of July 21, 2022

CIRCUITS 
EXPERIENCING:

1 outage: 

206 (20%)
2 outages: 

91 (9%)
3 or more outages: 

111 (11%)
0 outages: 

607 (60%)
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31Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

System-Wide Event

• 40 counties
• 18 PG&E Divisions
• 400K+ customers

Partnership: External partner engagement including 48 
external contributors from 14 partner agencies. Partners 
included

• Cal OES
• California Department of Water Resources
• SCE 
• 194 external observers

Complexity: Addition of a wildfire incident overlying the 
PSPS to add realistic stress and challenge to the response

Practicing and Preparing for PSPS

What Worked Well

Lessons Learned from the full-scale exercise on 6/13 – 6/17

Education and Preparedness

Enhancing the ability of the PSPS 
viewer

Refining the restoration playbook

Improving pre-and in-exercise 
communications
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32Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Expanding Resource Partnerships for Vulnerable Customers

We have expanded our support for customers with Access and Functional 
Needs, with more partnerships and resources. 

PROGRAM PLACES/SERVICES 
INCLUDED

COUNTIES 
SERVED

California Foundation for Independent Living Centers 
(CFILC)

16 
Centers

48 
Served

Meals on Wheels 26 
Organizations

22
Served

Food Banks 22
Organizations

37
Served

Portable Battery Program Providers 6 
Providers

42
Served

In-Language and Additional Partnerships 12 
Services

21 
Served
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33Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Providing More Support For Vulnerable Customers During a PSPS

Medical Baseline 
Program (MBL)
Assists residential customers who 
rely on power for certain medical 
needs.

Vulnerable Customer 
Status (VCS)
Customers that have an individual 
in the household with a serious 
illness or condition that could 
become life threatening if service is 
disconnected can self-certify. Electricity Dependent

Customers who are at an 
increased risk of harm to their 
health, safety and independence 
during a PSPS, can self-identify.

If customers don’t qualify for MBL

If customers don’t qualify for VCS

Additional PSPS notifications and doorbell rings
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34Some of the measures included in this presentation are contemplated as additional precautionary measures intended to further reduce the risk of wildfires.

Medical Baseline Healthcare Outreach

PG&E recognizes that ongoing engagement with 
healthcare practitioners, medical associations, and 
medical device suppliers is a key opportunity to 
increase enrollment in the Medical Baseline Program.

▪ PG&E, SCE, SDG&E and SoCalGas provided an Annual MBL 
Training to In Home Support Services Providers (IHSS) and 
provided online MBL resources

▪ PG&E, SCE, and SDG&E presented a webinar to the Hospital 
Association which included information on PSPS, MBL and 
other resources

▪ PG&E also engaged with the following healthcare industry 
and durable medical equipment partners: 

o Plumas District Hospital
o California Association of Health Facilities (CAHF)
o Marysville Medical Clinic
o CA Physicians’ Assistant Board
o Owens HealthCare and Durable Medical Equipment Company
o We Care Home Assistants LLC 
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    Contact Us Translate Settings

Search example: How can I reduce my bill?

Home ›  Consumer Support ›  Power Shuto� Planning

Utility Public Safety Power Shuto� Plans (De-Energization)
Utilities may temporarily turn o� power to specific areas to reduce the risk of fires caused by electric infrastructure. This
action is called a Public Safety Power Shuto� (PSPS) or “de-energization.”

Public Briefings on Utility Preparedness for 2022 Public Safety Power
Shuto�s

The California Public Utilities Commission (CPUC), in ongoing e�orts to hold utilities
accountable for executing safe and appropriate Public Safety Power Shuto� (PSPS)
events, is requiring the stateʼs electric utilities to publicly present on their preparedness
for PSPS events in 2022 at two virtual briefings, as follows:

WHEN:

August 1, 2022, 1– 5 p.m.: Southern California Edison (SCE), San Diego Gas &
Electric (SDG&E), and Bear Valley Electric Service

August 2, 2022, 9 a.m.– 1 p.m.: Pacific Gas and Electric Company (PG&E),
PacifiCorp, and Liberty Utilities

WHAT: The electric utilities will provide updates on the status of preparation e�orts and
coordination with public safety partners, critical infrastructure and facilities, and
customers, including those most vulnerable or with access and functional needs. The
utilities will present on e�orts to mitigate customer impacts and will identify changes to
processes or operations in 2022 based on lessons learned.  

WHY: The CPUC is requiring the electric utilities to publicly present on their
preparedness for PSPS events in 2022. The CPUC oversees the utilitiesʼ preparation for
and execution of PSPS events and has been driving the utilities to improve in response
to lessons learned from previous PSPS events. The electric utilities submitted 
2022 PSPS Pre-Season reports to the CPUC on July 1, 2022. The reports included specific
plans for Community Resource Centers, critical facilities, PSPS exercises, education and
outreach-related surveys and accessibility e�orts, notifications, highest risk circuits, and
identified lessons learned from 2021.

WHERE: Access each briefing virtually via webcast or phone, as follows:

Live video broadcast with English or Spanish captions via webcast:
www.adminmonitor.com/ca/cpuc

Participants who choose to view via webcast will have audio and video, but
will not be able to make verbal comment. If you would like to make
comments during the briefings, refer to the phone-in information below.

 Looking for information on power outages? Visit our Power Outage Maps page.

UPCOMING EVENTS 

POWER SHUTOFF PLANNING

Consumer Protections and Resources for
Wildfire Victims

Evolution of PSPS Guidelines

Potential Impacts on Telephone Service
during De-Energization

Public Safety Power Shuto� PSPS FAQs

Technosylva 2019 PSPS Event Wildfire Risk
Analysis Reports

Utility Company PSPS Reports: Post-Event,
Post-Season and Pre-Season

PUBLIC ADVISOR'S OFFICE

public.advisor@cpuc.ca.gov 

CPUC, Public Advisor's O�ice

505 Van Ness Ave.

San Francisco, CA 94102

 

PSPS RESOURCES

The Power of Being Prepared

CAL FIRE - Ready for Wildfire

Cal OES - Governor's O�ice of Emergency
Services

Info on the Self-Generation Incentive
Program

SEARCH
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For captions, a�er clicking on the name of the briefing, click the green
button below the video for captions. Then select captions by clicking on the
white icon next to the word “live” at the bottom of the video.

The briefings will be recorded and archived for future viewing.

Phone (English): 800-857-1917, passcode: 6032788#
Participants will have audio (in English) and will be able to make comments.

Meeting Documents

Media Advisory

Agenda - Day 1
Bear Valley Electric Service Presentation

SCE Presentation

SDG&E Presentation

Agenda - Day 2
Liberty Utilities Presentation

PacifiCorp Presentation

PG&E Presentation

 

Electric Utility 2022 Sta� Briefings for Public Safety Power Shuto�s (PSPS)
Preparation
Utilities presented Sta� Briefings to CPUC sta� in July 2022 on their preparedness for
PSPS events. The six electric utilities that provide power in California presented their
preparation plans to CPUC sta�. These Sta� Briefings will inform the utilities' Public
Briefings on August 1 and August 2, 2022. 

SCE Preparations for PSPS

Sta� Briefing Presentation

PG&E Preparations for PSPS

Sta� Briefing Presentation

SDG&E Preparations for PSPS

Sta� Briefing Presentation

SMJU (PacifiCorp, Liberty, Bear Valley) Preparations for PSPS

Sta� Briefing Presentation – PacifiCorp

Sta� Briefing Presentation- Liberty Utilities

Sta� Briefing Presentation- Bear Valley

PSPS PREPARATION

Electric Utility 2021 Sta� Briefings for Public
Safety Power Shuto�s (PSPS) Preparation
Utilities presented Sta� Briefings to CPUC sta� in June/July 2021 on their preparedness for
PSPS events. Six electric utilities provide power in California. Five of the six utilities presented
their plans to the CPUC sta� in Sta� Briefing #1. Following that briefing, utilities responded to
sta� data requests in Sta� Briefing #2. 

PG&E Preparations for PSPS

PAST EVENTS 
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Sta� Briefing #1

Sta� Briefing #2

SDG&E Preparations for PSPS

Sta� Briefing #1

Sta� Briefing #2

SMJU (PacifiCorp, Liberty, Bear Valley) Preparations for PSPS

Sta� Briefing #1

Sta� Briefing #2

 

Electric Utility 2020 Planning for Public Safety Power Shuto�s
(PSPS)

Pacific Gas and Electric Company (PG&E)ʼs biweekly reports on PSPS preparation as ordered by
President Batjer in a January 30, 2020 ruling are filed in the Commissionʼs rulemaking
addressing de-energization for all electric utilities. Visit the Docket Card (R.18-12-005) to view
PG&Eʼs biweekly reports (and other proceeding documents) and make comment on the
proceeding.

Pacific Gas and Electric Public Safety Power Shuto�s Webpage
Updates

Southern California Edison Public Safety Power Shuto�s Webpage
2020 PSPS Preparation Presentation 

San Diego Gas & Electric Public Safety Power Shuto�s Webpage
2020 PSPS Preparation Presentation 

Bear Valley Electric Service Public Safety Power Shuto�s Webpage
2020 PSPS Preparation Presentation 

Liberty Utilities Wildfire Mitigation Page
2020 PSPS Preparation Presentation

PacifiCorp California Public Safety Power Shuto�s Webpage
California 2020 PSPS Preparation Presentation

 

History and Background
Over the last decade, California has experienced increased, intense, and record-breaking
wildfires in Northern and Southern California. These fires have resulted in a devastating loss of
life and billions of dollars in property and infrastructure damage. Electric utility infrastructure
has historically been responsible for less than 10% of reported wildfires. However, fires
attributed to power lines consist of roughly half of California historyʼs most destructive fires.
With the continuing threat of wildfire, utilities may proactively cut power to electrical lines that
may fail in certain weather conditions. Such power cuts reduce the risk of their infrastructure to
cause or contribute to a wildfire. This e�ort is called a Public Safety Power Shuto� (PSPS).
However, a PSPS can leave communities and essential facilities without power, which brings its
own risks and hardships, particularly for vulnerable communities and individuals. From 2013 to
the end of 2019, California experienced over 57,000 wildfires (averaging 8,000 per year), and the
three large energy companies conducted 33 PSPS de-energizations.

In 2012, we ruled that California Public Utilities Code Sections 451 and 399.2(a) give electric
utilities authority to shut o� the electric power to protect public safety. This allows the energy
companies (SDG&E, PG&E, SCE, Liberty, Bear Valley, and PacifiCorp) to shut o� power to prevent
fires when strong winds, heat events, and related conditions are present.
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In 2017, fires raged in Santa Rosa, Los Angeles, and Ventura, making it one of Californiaʼs most
devastating wildfire seasons. In response to the 2017 wildfires and Senate Bill (SB) 901, we
revised earlier guidelines on the de-energization of power lines and adopted the most current
set of PSPS guidelines on June 24, 2021 in Decision (D.) 21-06-034.

RELATED INFORMATION

August 31, 2021: President Batjer's letter to 
PG&E, SCE, and SDG&E and SMJUs re: August 2021 Public Safety
Power Shuto� Public Briefings

September 16, 2021: PG&E's Response Letter

September 16, 2021: SCE's Response Letter

September 16, 2021: SDG&E's Response Letter

September 16, 2021: BVES's Response Letter

September 16, 2021: Liberty Utilities Response Letter

September 16, 2021: Pacific Power's Response Letter

June 25, 2021: Executive Director's Letter to PG&E re:
Implementation of Tree Overstrike Criteria

PRIOR ACTIONS

Jun. 28, 2021: CPUC Executive Director letter to PG&E on Tree
Overstrike

Jun. 24, 2021: CPUC Issues Additional Guidelines and Rules in
Continual Improvements to Utility Execution of Public Safety
Power Shuto�s

Feb. 12, 2021: SCE's Correction Action Plan

Feb. 19, 2021: CPUC Proposes Additional Guidelines for Utilities
To Minimize the Impact of Public Safety Power Shuto�s

Jan. 22, 2021: SCE Reply Letter to President Batjer

Jan. 19, 2021: CPUC To Hold Meeting on Jan. 26 To Hear From SCE
About Execution of Recent PSPS Events

Jan. 19, 2021: CPUC President Marybel Batjer letter to SCE re:
2020 PSPS Events

Jan. 14, 2021: CPUC Adopts Strategies To Help Facilitate
Commercialization of Microgrids Statewide

Sept. 8, 2020: PG&E Response Letter Appendix - Community
Resource Centers and Supplemental Information

Sept. 8, 2020: PG&E Response Letter

Sept. 8, 2020: SCE Response Letter

Sept. 8, 2020: SDG&E Response Letter

Aug. 27, 2020: President Batjer Follow-Up Letter to PG&E, SCE,
and SDG&E on Utility PSPS Public Briefings

Apr. 30, 2020: SED served a copy of its Public Report on the Late
2019 PSPS Events to the service list of I.19-11-013

Nov. 1, 2019: Consumer Protections and Resources for Wildfire
Victims

HOW CAN WE HELP?

Emergency? Call 911 

File a Complaint

MORE INFORMATION

Consumer Support

Regulatory Services

Industries and Topics

CALIFORNIA STATE CAMPAIGNS

Register to Vote

Save our Water

Flex Alert
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Late Bill Assistance

Power Outage Map

Are you in a high fire-threat area?

Financial Assistance

Consumer Programs and Services

Electric Rate Comparison Website

Website Feedback

News and Updates

Events and Meetings

Proceedings and Rulemaking

Public Advocates O�ice

O�ice of the Tribal Advisor

About CPUC

Careers

Back to Top  | Conditions of Use  | Privacy Policy  | Accessibility  | Contact us  | Employees

Twitter  Facebook  Instagram  YouTube  Linked In
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Supreme Court of California


ASSOCIATED BUILDERS AND CONTRACTORS, INC.,
GOLDEN GATE CHAPTER et al., Plaintiffs and Appellants,


v.
SAN FRANCISCO AIRPORTS COMMISSION, Defendant and


Respondent; SAN MATEO COUNTY BUILDING AND CONSTRUCTION
TRADES COUNCIL, AFL-CIO, Real Party in Interest and Respondent.


No. S066747.
Aug. 16, 1999.


SUMMARY


The trial court denied two contractor associations' petition for a writ of mandate challenging the
legality of a project stabilization agreement (PSA) entered into between a city and county airports
commission and a building and construction trades council, which set forth procedures to resolve
labor disputes. The adoption of the PSA was made a condition for bidders on an international
airport expansion project. (Superior Court of the City and County of San Francisco, No. 979575,
David A. Garcia, Judge.) The Court of Appeal, First Dist., Div. Two, No. A076022, affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held initially that the
associations' allegation that the PSA infringed members' rights of association or expression and
their allegation of the PSA's anticompetitive impact sufficed to confer standing on the associations
to challenge the PSA on behalf of their members. The court then held that the PSA was consistent
with the general principles underlying both the local and statewide (Pub. Contract Code, § 20128)
competitive bidding laws, since it did not bar or substantially discriminate against a class of
contractors. Nonunion contractors were in no way excluded from bidding on the airport project,
all prospective bidders had to agree to be bound by the terms of the PSA, and the prevailing
wage law placed bidders on a similar footing. The court further held that substantial evidence
supported the airport commission's adoption of the PSA bid specification as being in furtherance
of legitimate governmental interests consistent with the competitive bidding laws, which included
prevention of costly delays and assuring contractors access to skilled craft workers. The court
also held that the PSA did not violate Lab. Code, § 923 (public policy favoring workers' rights
to freedom of association, self-organization, representation, and negotiation), or state *353  and
federal constitutional guarantees to freedom of association and equal protection. (Opinion by
Werdegar, J., expressing the unanimous view of the court.)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000219&cite=CAPCS20128&originatingDoc=Ied70767efab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Public Works and Contracts § 3--Bidding Requirements--Validity of Prehire Agreements Under
National Labor Relations Act.
The National Labor Relations Act (NLRA) (29 U.S.C. § 151 et seq.) does not preempt a public
agency, acting as the owner of a construction project, from mandating an otherwise lawful project
labor agreement as a bid specification for the project. In order to protect the right of workers freely
to choose their bargaining representatives, the NLRA generally prohibits prehire agreements. By
enacting what is often called the construction industry proviso in 1959 (29 U.S.C. § 158(f)),
however, Congress recognized that special conditions prevailing in the construction industry
warrant an exception to the general rule. The construction industry provision of the NLRA (29
U.S.C. § 158(f)) removed any question regarding the legality, under federal labor law, of the
standard prehire agreement.


(2a, 2b)
Administrative Law § 131--Judicial Review and Relief--Scope-- Evidence--Substantial Evidence
Rule.
On appeal from the denial of a writ of mandate, an appellate court generally reviews an
administrative agency's action under the substantial evidence test. The court does not inquire
whether, if it had the power to do so, it would have taken the action taken by the agency. Rather, the
court's authority is limited to determining whether the agency's quasi-legislative action is arbitrary,
capricious, entirely lacking in evidentiary support, or procedurally unfair. The court resolves all
conflicts in favor of the prevailing party, indulging in all legitimate and reasonable inferences
from the record. When a finding is attacked as being unsupported, the power of the appellate court
begins and ends with a determination as to whether there is any substantial evidence in the record,
contradicted or uncontradicted, that will support the finding. When two or more inferences can be
reasonably deduced from those facts, the reviewing court has no power to substitute its deductions
for those of the fact finder. Extra-record evidence cannot be admitted merely to contradict the
evidence on which the agency relied. The court exercises independent judgment, however, in
determining whether the agency's action is consistent with applicable statutes. *354


(3a, 3b, 3c)
Public Works and Contracts § 3--Bidding Requirements-- Validity of Project Stabilization
Agreement--Standing--Contractor Associations.
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Two contractor associations had standing to challenge the legality of a project stabilization
agreement (PSA) entered into between a city and county airports commission and a building and
construction trades council, which was made a condition for bidding on a large international airport
expansion project. Because the PSA excluded no qualified contractor from bidding, it did not deny
the associations' members equal opportunity to seek airport contracts. However, the associations'
allegations that the PSA had the effect of infringing members' rights of association or expression
and their allegations of the PSA's anticompetitive impact on members sufficed to confer standing
on the associations to challenge the PSA on behalf of their members.


(4)
Appellate Review § 36--Presenting and Preserving Questions in Trial Court--Parties--Standing.
Contentions based on a lack of standing involve jurisdictional challenges and may be raised at any
time in the proceeding, including for the first time on appeal.


(5)
Labor § 26--Labor Unions--Actions by and Against Unions--Standing.
To establish associational standing, a trade association must demonstrate that its members would
otherwise have standing to sue in their own right.


(6)
Mandamus and Prohibition § 5--Mandamus--Conditions Affecting Issuance-- Standing--
Beneficial Interest.
To have standing to seek a writ of mandate, a party must be beneficially interested (Code Civ.
Proc., § 1086), that is, the party must have some special interest to be served or some particular
right to be preserved or protected over and above the interest held in common with the public at
large. This standard is equivalent to the federal “injury in fact” test, which requires a party to prove
by a preponderance of the evidence that it has suffered an invasion of a legally protected interest
that is concrete and particularized, and actual or imminent, not conjectural or hypothetical.


(7)
Municipalities § 14--Legislative Control--Control of Municipal Affairs.
A charter city enjoys autonomous rule over municipal affairs pursuant to Cal. Const., art. XI, § 5,
subject only to conflicting provisions in the federal and state Constitutions and to preemptive state
law. In resolving whether state or local law applies, a court must first determine whether a genuine
conflict between those laws in fact exists. *355  Only if the court concludes an actual conflict
exists should it go on to analyze whether the state law addresses a matter of statewide concern.


(8a, 8b, 8c, 8d)
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Public Works and Contracts § 3--Bidding Requirements--Agency Adoption of Project Stabilization
Agreement--Consistency With Competitive Bidding Laws--Valid Governmental Interests.
In a mandamus proceeding, the trial court properly denied two contractor associations' challenge
to the legality of a project stabilization agreement (PSA) entered into between a city and county
airports commission and a building and construction trades council, which was made a condition
for bidders on an international airport expansion project. The PSA, which set forth procedures
to resolve labor disputes, was consistent with the general principles underlying both the local
and statewide (Pub. Contract Code, § 20128) competitive bidding laws, since it did not bar or
substantially discriminate against a class of contractors. Nonunion contractors were in no way
excluded from bidding on the airport project, all prospective bidders had to agree to be bound by
the terms of the PSA, and the prevailing wage law placed bidders on a similar footing. Furthermore,
substantial evidence supported the airport commission's adoption of the PSA bid specification as
being in furtherance of legitimate governmental interests consistent with the competitive bidding
laws, which included prevention of costly delays and assuring contractors access to skilled craft
workers.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 74 et seq.]


(9a, 9b)
Public Works and Contracts § 3--Contracts--Bidding Requirements--Statutes and Ordinances That
Require Competitive Bidding-- Purpose--Judicial Interpretation.
The provisions of statutes, charters, and ordinances that require competitive bidding in the letting
of public contracts are intended to invite competition, to guard against favoritism, improvidence,
extravagance, fraud, and corruption, and to secure the best work or supplies at the lowest price
practicable. They necessarily imply equal opportunities to all whose interests or inclinations may
impel them to compete at the bidding. They are enacted for the benefit of property holders
and taxpayers, not for the benefit or enrichment of bidders, and should be so construed and
administered as to accomplish such purpose fairly and reasonably with sole reference to the public
interest. These provisions are strictly construed by the courts and will not be extended beyond their
reasonable purpose. Competitive bidding provisions must be read in the light *356  of the reason
for their enactment, or they will be applied where they were not intended to operate and thus deny
governmental entities authority to deal with problems in a sensible, practical way.


(10)
Public Works and Contracts § 3--Bidding Requirements--Definition of Lowest Responsible
Bidder.
The term “lowest responsible bidder” has been construed to mean the lowest bidder whose offer
best responds in quality, fitness, and capacity to the particular requirements of the proposed work.
Notably, this definition emphasizes the element of responsiveness. A responsible bid thus is one



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000219&cite=CAPCS20128&originatingDoc=Ied70767efab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Associated Builders and Contractors, Inc. v. San Francisco..., 21 Cal.4th 352 (1999)
981 P.2d 499, 87 Cal.Rptr.2d 654, 161 L.R.R.M. (BNA) 3166, 139 Lab.Cas. P 58,692...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


that responds to all proper bid specifications. In setting such specifications, the public agency
must be accorded considerable latitude, and the direct cost of the project need not be the agency's
sole consideration in setting the specifications. Rather, any requirements reasonably relating to
the quality, fitness, and capacity of a bidder to satisfactorily perform the proposed work generally
are permissible.


(11)
Public Works and Contracts § 3--Bidding Requirements--Agency Adoption of Project Stabilization
Agreement--Consistency With Workers' Rights Statute.
In a mandamus proceeding, the trial court properly denied two contractor associations' challenge,
under Lab. Code, § 923 (public policy favoring workers' rights to freedom of association, self-
organization, representation, and negotiation) to the legality of a project stabilization agreement
that was made a condition for bidders on an international airport expansion project pursuant to
an agreement between a city and county airports commission and a building and construction
trades council. First, the associations lacked standing to assert the organizational rights of the
workers employed by their members. Second, Lab. Code, § 923, cannot reasonably be construed
to invalidate project labor agreements, since even agency shop agreements are lawful in this state;
a fortiori, project labor agreements, which restrict workers' freedom to a lesser degree, must also
be lawful. Finally, federal labor law permits prehire agreements in the construction industry (29
U.S.C. § 158(f)).


(12)
Public Works and Contracts § 3--Bidding Requirements--Agency Adoption of Project Stabilization
Agreement--Constitutionality--Rights of Association and Equal Protection.
In a mandamus proceeding, the trial court properly denied two contractor associations'
constitutional challenge to a project stabilization agreement (PSA) that was made a condition
for bidders on an international airport expansion project pursuant to an agreement between a
city and *357  county airports commission and a building and construction trades council. The
PSA requirement, which set forth procedures to resolve labor disputes, in no way prevented
the associations or their members from engaging in whatever political action or advocacy they
wished. Furthermore, the PSA did not violate state and federal constitutional guarantees of equal
protection (U.S. Const., Amend. XIV; Cal. Const., art. I, § 7, art. IV, § 16) by discriminating against
contractors and their employees based on their political beliefs, since any contractor, whether union
or nonunion, was free to bid on the project under the PSA.


COUNSEL
Thierman Law Firm, Mark A. Thierman, George P. Parisotto, Robert Fried, Donald G. Ousterhout
and Alice K. Conway for Plaintiffs and Appellants.
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Chapman & Intrieri and Mark G. Intrieri for the Bay Area Black Contractors' Association as
Amicus Curiae on behalf of Plaintiffs and Appellants.
Cox, Castle & Nicholson, John S. Miller and Herbert Jay Klein for Associated General Contractors
of California, Inc., as Amicus Curiae on behalf of Plaintiffs and Appellants.
Jan S. Amundson, Quentin Riegel; Stephen A. Bokat, Susan Mahallati; Fred Main; Cook, Brown,
Rediger & Prager and Dennis B. Cook for the National Association of Manufacturers, the Chamber
of Commerce of the United States of America and the California Chamber of Commerce as Amici
Curiae on behalf of Plaintiffs and Appellants.
Cook, Brown, Rediger & Prager, Dennis B. Cook and Jessavel Y. Delumen for the Hispanic
Contractors Association, Sacramento Economic Empowerment Congress and Northern California
Minority Trades Council as Amici Curiae on behalf of Plaintiffs and Appellants.
Louise H. Renne, City Attorney; Mara E. Rosales; Morrison & Foerster, Harold J. McElhinny,
David K. Barrett and Sue C. Hansen for Defendant and Respondent.
N. Gregory Taylor, Marcia Scully, John C. Clairday; Morgan, Lewis & Bockius and Andrew C.
Peterson for Metropolitan Water District of Southern California as Amicus Curiae on behalf of
Defendant and Respondent. *358
Sherman, Dunn, Cohen, Leifer & Yellig, Victoria L. Bor; Altshuler, Benzon, Nussbaum, Berzon
& Rubin and Peter D. Nussbaum for the Building and Construction Trades Department, AFL-CIO
and the California State Building and Construction Trades Council, AFL-CIO as Amici Curiae on
behalf of Defendant and Respondent.
Bartkiewicz, Kronick & Shanahan, Alan B. Lilly and David T. Sammond for Yuba County Water
Agency as Amicus Curiae on behalf of Defendant and Respondent.
John R. Gallo, City Attorney (San Jose), Clifford S. Greenberg and Timothy S. Spangler, Deputy
City Attorneys, for the City of San Jose and 13 California Cities as Amici Curiae on behalf of
Defendant and Respondent.
Van Bourg, Weinberg, Roger & Rosenfeld, Victor J. Van Bourg, Sandra Rae Benson, Stanley S.
Mallison and Theodore Franklin for Real Party in Interest and Respondent.
Morton H. Orenstein for Construction Employers Association, the Northern California
Drywall Contractors Association, the Millwright Employers Association, the Modular Installers
Association and the Western Steel Council as Amici Curiae on behalf of Defendant and Respondent
and Real Party in Interest and Respondent.


WERDEGAR, J.


We granted review in this case to decide whether the project stabilization agreement (PSA)
executed by defendant San Francisco Airports Commission (the Commission) and real party in
interest San Mateo County Building and Construction Trades Council, AFL-CIO (the Trades
Council), in order to accomplish the $2.4 billion expansion and renovation of the San Francisco
International Airport, violates competitive bidding laws or certain other statutory or constitutional
provisions.
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The PSA involved in the present case exacts from the signatory unions over the expected 10-year
life of the project a no-strike pledge, an agreement to arbitrate jurisdictional disputes among crafts,
and a promise to continue work on the project despite the expiration of any applicable collective
bargaining agreements. In exchange, the Commission agrees to require all contractors to accept
the terms of the PSA, to abide by each craft's labor-management grievance procedure in cases of
discipline or discharge, and to *359  use the union hiring hall for any new hires needed beyond the
employer's own core workforce. Employers are also required to pay union wages and benefits. 1


1 Because the airport project is subject to the prevailing wage law, however, employers on the
project must, in essence, pay union wages regardless of the PSA. (See S.F. Charter, appen.
A, § A7.204.)


The PSA is an example of a type of prehire agreement designed for large and complex construction
projects. It is designed to eliminate potential delays resulting from labor strife, to ensure a steady
supply of skilled labor on the project, and to provide a contractually binding means of resolving
worker grievances. Such agreements, also called project labor agreements, have long been used
in large construction projects undertaken by both private concerns and, especially following the
decision of the United States Supreme Court in Building & Constr. Trades Council v. Associated
Builders & Contractors of Mass./R. I., Inc. (1993) 507 U.S. 218 [113 S.Ct. 1190, 122 L.Ed.2d
565] (Boston Harbor), public agencies. (1) Boston Harbor held that the National Labor Relations
Act (29 U.S.C. § 151 et seq.) (NLRA) does not preempt a public agency, acting as the owner
of a construction project, from mandating an otherwise lawful project labor agreement as a bid
specification for the project. (Boston Harbor, supra, at pp. 231-232 [113 S.Ct. at pp. 1198-1199].)


In order to protect the right of workers freely to choose their bargaining representatives, the
NLRA generally prohibits prehire agreements. By enacting what is often called the construction
industry proviso in 1959 (see 29 U.S.C. § 158(f)), however, Congress recognized that special
conditions prevailing in the construction industry warrant an exception to the general rule. Because
of the typically short-term and occasional nature of employment with any given employer in the
construction industry, Congress determined that “[r]epresentation elections in a large segment
of the industry are not feasible to demonstrate ... majority status ....” (Sen.Rep. No. 187, 86th
Cong., 1st Sess., p. 55 (1959), reprinted at 1 Nat. Lab. Relations Bd., Legislative History of the
Labor-Management Reporting and Disclosure Act of 1959 (1985) pp. 451-452 (1 Legislative
History); see NLRB v. Iron Workers (1978) 434 U.S. 335, 348-349 [98 S.Ct. 651, 659, 54 L.Ed.2d
586].) That is, a construction project might be completed and the workers dispersed to other jobs
before a union could achieve certification through the often lengthy election process. Strikes, as
an alternative to the election process, carried their own potentially extreme costs for both workers
and employers. The construction industry developed its own solution to this problem, in the form
of prehire agreements. As described in the Senate Report discussing the *360  1959 amendments
to the NLRA: “In the building and construction industry it is customary for employers to enter into
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collective bargaining agreements for periods of time running into the future, perhaps 1 year or in
many instances as much as 3 years. Since the vast majority of building projects are of relatively
short duration, such labor agreements necessarily apply to jobs which have not been started and
may not even be contemplated.... One reason for this practice is that it is necessary for the employer
to know his labor costs before making the estimate upon which his bid will be based. A second
reason is that the employer must be able to have available a supply of skilled craftsmen ready
for quick referral. A substantial majority of the skilled employees in this industry constitute a
pool of such help centered about their appropriate craft union. If the employer relies upon this
pool of skilled craftsmen, members of the union, there is no doubt under these circumstances
that the union will in fact represent a majority of the employees eventually hired.” (Sen.Rep. No.
187, 86th Cong., 1st Sess., p. 28, supra, reprinted at 1 Legislative History, supra, at p. 424.) The
construction industry provision of the NLRA (29 U.S.C. § 158(f)) removed any question regarding
the legality, under federal labor law, of the standard prehire agreement, although it did not resolve
other constitutional and state law issues such as those involved in the present case.


Bids for the international terminal contract, the largest contract in the airport expansion project,
were due July 11, 1996. On that day, Associated Builders and Contractors, Inc., Golden Gate
Chapter, and the Asian American Contractors Association, Inc. (AACA) (collectively, ABC),
appeared in the San Francisco County Superior Court seeking a writ of mandate to strike the PSA
requirement from the bid specifications, arguing the PSA is unconstitutional and violates state
competitive bidding statutes. Following a hearing on the merits, the superior court denied the
petition, ruling that the PSA is not unconstitutional and finding no inconsistency between the PSA
and the competitive bidding laws. The Court of Appeal affirmed. That court held: the decision to
use a PSA for the airport expansion project is a matter of local concern governed by San Francisco's
Administrative Code rather than the California Public Contract Code; regardless of whether state
or local law applied, the PSA does not violate competitive bidding laws; the PSA does not violate
ABC's constitutional rights; and ABC lacks standing to assert violations of its workers' rights under
the Labor Code.


We granted ABC's petition for review. *361


Discussion


Standard of review
(2a) On appeal from the denial of a writ of mandate, courts generally review an administrative
agency's action under the substantial evidence test. We do not inquire whether, if we had the power
to do so, we would have taken the action taken by the agency. (Western States Petroleum Assn.
v. Superior Court (1995) 9 Cal.4th 559, 573-574 [38 Cal.Rptr.2d 139, 888 P.2d 1268] (WSPA);
Fullerton Joint Union High School Dist. v. State Bd. of Education (1982) 32 Cal.3d 779, 786
[187 Cal.Rptr. 398, 654 P.2d 168] (Fullerton).) Rather, our authority is limited to determining
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whether the Commission's quasi-legislative action in adopting the PSA bid specification (see 20th
Century Ins. Co. v. Garamendi (1994) 8 Cal.4th 216, 275 [8 Cal.4th 440d, 32 Cal.Rptr.2d 807,
878 P.2d 566]) was arbitrary, capricious, entirely lacking in evidentiary support, or procedurally
unfair (WSPA, supra, at p. 574; Fullerton, supra, at p. 786; see also Domar Electric, Inc. v. City
of Los Angeles (1994) 9 Cal.4th 161, 174 [36 Cal.Rptr.2d 521, 885 P.2d 934] (Domar) [applying
deferential standard of review]). We exercise independent judgment, however, in determining
whether the PSA is consistent with applicable law, such as the competitive bidding statutes. (See
Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 11, fn. 4 [78 Cal.Rptr.2d
1, 960 P.2d 1031]; California Assn. of Psychology Providers v. Rank (1990) 51 Cal.3d 1, 11 [270
Cal.Rptr. 796, 793 P.2d 2].)


Whether ABC has standing to challenge the PSA under competitive bidding laws
(3a) Preliminarily, the Commission maintains ABC lacks standing to challenge the legality of the
PSA under the competitive bidding laws. ( 4) The Commission acknowledges it did not raise below
all the arguments regarding standing it now presents in its brief, but observes that “ 'contentions
based on a lack of standing involve jurisdictional challenges and may be raised at any time in the
proceeding.' (Common Cause v. Board of Supervisors (1989) 49 Cal.3d 432, 438 [261 Cal.Rptr.
574, 777 P.2d 610].)” ( 3b) We therefore proceed to consider whether ABC has standing to assert
such a challenge on behalf of its members.


(5) To establish associational standing, ABC must demonstrate that its members would otherwise
have standing to sue in their own right. (Brotherhood of Teamsters & Auto Truck Drivers v.
Unemployment Ins. Appeals Bd. (1987) 190 Cal.App.3d 1515, 1522 [236 Cal.Rptr. 78].) ( 6) To
have standing to seek a writ of mandate, a party must be “beneficially interested” *362  (Code Civ.
Proc., § 1086), i.e., have “some special interest to be served or some particular right to be preserved
or protected over and above the interest held in common with the public at large.” (Carsten v.
Psychology Examining Com. (1980) 27 Cal.3d 793, 796 [166 Cal.Rptr. 844, 614 P.2d 276].) This
standard, as the Commission points out, is equivalent to the federal “injury in fact” test, which
requires a party to prove by a preponderance of the evidence that it has suffered “an invasion
of a legally protected interest that is '(a) concrete and particularized, and (b) actual or imminent,
not conjectural or hypothetical.' ” (Northeastern Fla. Chapter, Associated Gen. Contractors of
America v. Jacksonville (1993) 508 U.S. 656, 663 [113 S.Ct. 2297, 2301-2302, 124 L.Ed.2d 586].)
( 3c) The Commission contends both aspects are absent here, in that ABC has failed to establish the
PSA excluded its members from consideration for contracts (id. at p. 666 [113 S.Ct. at p. 2303])
or that their compliance with the PSA would result in adverse economic consequences to them
(Associated Builders & Contractors v. Baca (N.D.Cal. 1991) 769 F.Supp. 1537, 1541-1542).


ABC predicates its allegation of standing on a declaration by John Robinson, the Executive
Director of the Golden Gate Chapter of Associated Builders and Contractors, Inc., stating that
seven named members of Associated Builders and AACA refused to bid on the airport project due
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to the PSA specification. ABC also appears to rely on an allegation that, as citizens and taxpayers
of this state, ABC's members have a beneficial interest in ensuring that no worker is denied access
to employment on a public works project by the operation of the union hiring hall provisions of
the PSA.


The Commission contends ABC's claim of associational standing must fail, because the Robinson
declaration does not establish that ABC's members have bid in the past or have the necessary
qualifications, such as a proper license, to submit a valid bid in the future. (See Cornelius v. Los
Angeles County etc. Authority (1996) 49 Cal.App.4th 1761, 1771-1772, 1773 [57 Cal.Rptr.2d
618].) Further, ABC fails to allege its members would bid on contracts of the requisite size, since
San Francisco's competitive bidding law applies only to contracts over $50,000 (S.F. Admin. Code,
§ 6.1), and its state counterpart applies only to contracts in excess of $4,000 (Pub. Contract Code,
§ 20121). ABC's claim of taxpayer standing similarly fails, the Commission argues, for lack of the
requisite allegation the plaintiff is a “citizen resident [in the city or county], or ... a corporation,
who is assessed for and is liable to pay, or, within one year before the commencement of the action,
has paid, a tax therein.” (Code Civ. Proc., § 526a.) Finally, ABC's claim of public interest standing
fails, according to the Commission, because no statute authorizes ABC to bring this suit on behalf
of nonunion contractors or their employees, and ABC has made no showing that nonunion *363
contractors or their employees ordinarily are unable to maintain such proceedings on their own
behalf. (See Bd. of Soc. Welfare v. County of L. A. (1945) 27 Cal.2d 98, 100 [162 P.2d 627];
Cornelius, supra, at p. 1779.)


ABC responds that its standing stems from the injury visited on its members by being precluded
from competing for airport contracts on an equal basis with union contractors. (See Bras v.
California Public Utilities Com'n (9th Cir. 1995) 59 F.3d 869, 873 [to demonstrate standing,
challenger of minority business enterprise quotas need only show it is forced to compete on an
unequal basis].) As will appear, because the PSA excludes no qualified contractor from bidding,
it does not deny ABC's members equal opportunity to seek airport contracts. If, however, ABC
could demonstrate that the PSA specification has the effect of infringing its members' rights of
association or expression, or that it has an anticompetitive impact on them, then ABC might
legitimately claim a beneficial interest within the meaning of Code of Civil Procedure section
1086 and cases interpreting that statute. Thus, although ABC's allegations on the issue of standing
are rather scanty, we conclude they suffice to confer standing to challenge the PSA on behalf of
its members. (See Adarand Constructors, Inc. v. Pena (1995) 515 U.S. 200, 211 [115 S.Ct. 2097,
2104-2105, 132 L.Ed.2d 158].) (In a later part of this opinion addressing ABC's claim that the
PSA violates certain provisions of the Labor Code, we discuss the Commission's contention that
ABC lacks standing to assert the interests of its members' employees.)


Whether state or local competitive bidding law applies
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(7) As a charter city, San Francisco enjoys autonomous rule over municipal affairs pursuant to
article XI, section 5 of the California Constitution, “subject only to conflicting provisions in the
federal and state Constitutions and to preemptive state law.” (Domar, supra, 9 Cal.4th at p. 170;
Johnson v. Bradley (1992) 4 Cal.4th 389, 397 [14 Cal.Rptr.2d 470, 841 P.2d 990]; California Fed.
Savings & Loan Assn. v. City of Los Angeles (1991) 54 Cal.3d 1, 12 [283 Cal.Rptr. 569, 812 P.2d
916].) ABC argues the size and scope of the airport expansion renders the project a matter of
statewide concern. It asserts that the airport is located outside the city limits of San Francisco,
in San Mateo County, the project is funded with state and federal money and is subject to state
prevailing wage laws, and the airport itself is projected to serve 51,000,000 passengers per year
by 2006. These circumstances, ABC argues, necessarily remove the project from the category of
purely municipal affairs. ABC contends, therefore, that the legality of the PSA specification in the
airport expansion project bid must be determined with reference to Public Contract Code section
20128, rather than San Francisco Administrative Code section 6.1 (respectively the state and local
competitive bidding laws). *364


The Commission disputes some of these assertions, noting that the airport is owned and operated
by the City and County of San Francisco, that San Mateo County's (not the state's) prevailing
wage rates apply only because the San Francisco Board of Supervisors selected those rates as the
applicable measure (see S.F. Charter, appen. A, § A7.204; S.F. Admin. Code, §§ 6.38, 6.39; Vial
v. City of San Diego (1981) 122 Cal.App.3d 346, 348 [175 Cal.Rptr. 647]), and that the project
is funded through airport revenue bonds, not state or federal funds. Even apart from these factual
disputes, the Commission contends ABC focuses on an inapt issue. The relevant inquiry, according
to the Commission, is whether the mode of contracting, not the subject matter of the contract,
is a “municipal affair.” In support, the Commission relies on Smith v. City of Riverside (1973)
34 Cal.App.3d 529 [110 Cal.Rptr. 67], which reasoned: “Plaintiffs' contention that distribution of
electricity and water are matters of statewide concern misses the mark. The municipal activity at
issue is not the distribution of electricity and water but the mode chosen to build and extend the
distribution facilities. '... Whatever the subject matter of a municipal contract, it is manifest that
the mode in which a city chooses to contract is a municipal affair ....' (Dynamic Ind. Co. v. City
of Long Beach [(1958)] 159 Cal.App.2d 294, 299 [323 P.2d 768].)” (Smith v. City of Riverside,
supra, at p. 536; see also Stacy & Witbeck, Inc. v. City and County of San Francisco (1995)
36 Cal.App.4th 1074, 1081 [44 Cal.Rptr.2d 472] [San Francisco, as a charter city, has adopted
its own laws requiring competitive bidding on public works contracts involving expenditure of
more than $50,000]; id. at p. 1094, fn. 9 [competitive bidding requirements for general law cities
are governed by the Local Agency Public Construction Act, Pub. Contract Code, § 20100 et
seq.]; Piledrivers' Local Union v. City of Santa Monica (1984) 151 Cal.App.3d 509, 512 [198
Cal.Rptr. 731] [observing that state interest in the project is “not the same thing” as state interest in
competitive bidding and concluding that state legislation demonstrating an interest in the operation
of piers did not preempt local regulation of contract letting].)
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The Commission's argument appears the better supported by authority, but we need not resolve
the question, because the parties point to no substantive difference in the outcome of this case
dependent on the application of state or local competitive bidding law. In resolving whether state
or local law applies, the court must first determine whether a genuine conflict between those laws
in fact exists. (Johnson v. Bradley, supra, 4 Cal.4th at pp. 400-401.) Only if the court concludes
an actual conflict exists should it go on to analyze whether the state law addresses a matter of
statewide concern. (California Fed. Savings & Loan Assn. v. City of Los Angeles, supra, 54 Cal.3d
at pp. 16-17.) *365


As the Court of Appeal in this case recognized and as all parties seem to agree, California Public
Contract Code section 20128, requiring contracts be let to the “lowest responsible bidder,” and San
Francisco Administrative Code section 6.1, using the formulation “lowest reliable and responsible
bidder,” do not conflict. We therefore need not determine whether the inclusion of the PSA
specification in the airport project bid request involves a matter of statewide concern.


Whether the PSA is consistent with competitive bidding law
(8a) Because the relevant language of the state and local competitive bidding laws, quoted in
the immediately preceding paragraph, does not dispositively address the question before us, our
analysis must focus on whether the PSA is consistent with the general principles underlying
the competitive bidding law. As will appear, because the PSA requirement does not bar or
substantially discriminate against a class of contractors, we conclude in the affirmative. Given that
determination, in the next part of this opinion we address whether the record contains substantial
evidence that the PSA furthers a legitimate governmental interest that is consistent with the
competitive bidding law and thus supports the Commission's decision to require agreement to the
PSA as a condition of contractors' participation in the project.


(9a) Recently, in Domar, supra, 9 Cal.4th 161, we enumerated the purposes of competitive bidding:
“ 'to guard against favoritism, improvidence, extravagance, fraud and corruption; to prevent the
waste of public funds; and to obtain the best economic result for the public' [citations], and
to stimulate advantageous market place competition [citation].” (Id. at p. 173.) We went on to
observe: “As one leading treatise explains: 'The provisions of statutes, charters and ordinances
requiring competitive bidding in the letting of municipal contracts are for the purpose of inviting
competition, to guard against favoritism, improvidence, extravagance, fraud and corruption, and
to secure the best work or supplies at the lowest price practicable, and they are enacted for the
benefit of property holders and taxpayers, and not for the benefit or enrichment of bidders, and
should be so construed and administered as to accomplish such purpose fairly and reasonably with
sole reference to the public interest. These provisions are strictly construed by the courts, and will
not be extended beyond their reasonable purpose. Competitive bidding provisions must be read in
the light of the reason for their enactment, or they will be applied where they were not intended
to operate and thus deny municipalities authority to deal with problems in a sensible, practical



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=4CAL4TH400&originatingDoc=Ied70767efab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_400&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_400 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=54CALIF3D16&originatingDoc=Ied70767efab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_16 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=54CALIF3D16&originatingDoc=Ied70767efab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_16 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000219&cite=CAPCS20128&originatingDoc=Ied70767efab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000219&cite=CAPCS20128&originatingDoc=Ied70767efab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=9CAL4TH161&originatingDoc=Ied70767efab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=9CAL4TH173&originatingDoc=Ied70767efab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_173&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_173 





Associated Builders and Contractors, Inc. v. San Francisco..., 21 Cal.4th 352 (1999)
981 P.2d 499, 87 Cal.Rptr.2d 654, 161 L.R.R.M. (BNA) 3166, 139 Lab.Cas. P 58,692...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


way.' (10 McQuillin, Municipal Corporations (3d rev. ed. 1990) § 29.29, p. 375, fns. omitted.)”
(Ibid.) *366


(10) The term “lowest responsible bidder” has been construed to mean “ 'the lowest bidder whose
offer best responds in quality, fitness, and capacity to the particular requirements of the proposed
work.' ” (City of Inglewood-L.A. County Civic Center Auth. v. Superior Court (1972) 7 Cal.3d
861, 867-868, fn. 5 [103 Cal.Rptr. 689, 500 P.2d 601], italics omitted, citing West v. Oakland
(1916) 30 Cal.App. 556, 560 [159 P. 202] [holding, despite use of the term “best,” that the lowest
responsible bidder must be selected without consideration of relative superiority vis-a-vis other
bidders].) Notably, this definition emphasizes the element of “responsiveness.” A responsible bid
thus is one that responds to all proper bid specifications, and, in setting such, the public agency
must be accorded considerable latitude. (E.g., Domar, supra, 9 Cal.4th at p. 174.) By necessary
implication, therefore, the direct cost of the project need not be the agency's sole consideration in
setting bid specifications. Rather, any requirements reasonably relating to the “quality, fitness and
capacity of a bidder to satisfactorily perform the proposed work” (City of Inglewood-L.A. County
Civic Center Auth. v. Superior Court, supra, 7 Cal.3d at p. 867) generally are permissible.


(8b) Our first step is to consider the PSA in light of the purposes of the competitive bidding laws to
determine whether it serves those purposes, or instead has the anticompetitive effect of excluding
from the project, or denying equal opportunity to, any categories of potential bidders. (See Domar,
supra, 9 Cal.4th at p. 173.)


ABC complains the imposition of the PSA is anticompetitive in that it “deters non-union
contractors from bidding because it requires contractors to sign an agreement with the union
and use only union supplied labor, pay into union benefit funds and adopt union wage rates.” 2


(Underscoring in original.) ABC further argues the PSA violates the competitive bidding law
because it contains various provisions that are unrelated to the quality, cost, or timeliness of
the work and that, therefore, do not serve the purposes of the competitive bidding law. ABC's
arguments fail to persuade us, because they lack support in the record and, at bottom, constitute
an invitation to reweigh the considerations presented to the Commission.


2 For the first time in this litigation, ABC also asserts that the PSA's exclusive hiring hall
provisions, mandatory grievance procedure and designated employee benefit trust fund
contribution requirements violate the sole source restriction contained in Public Contract
Code section 3400. ABC's failure to plead this contention below precludes it from doing so
here. Moreover, ABC fails to provide any analysis or argument in support of the assertion,
which, for this additional reason, is not properly raised. (People v. Barnett (1998) 17 Cal.4th
1044, 1107, fn. 37 [74 Cal.Rptr.2d 121, 954 P.2d 384].)
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(9b) “[C]ompetitive bidding requirements 'necessarily imply equal opportunities to all whose
interests or inclinations may impel them to *367  compete at the bidding.' [Citation.]” (Domar,
supra, 9 Cal.4th at p. 173.) ( 8c)Here, all prospective bidders must agree to be bound by the terms
of the PSA, and the prevailing wage law further serves to place bidders on a similar footing. Thus,
all prospective bidders enjoy equal opportunity, within the meaning of the competitive bidding
law, to compete for contracts on the project. That some of ABC's members may be disinclined to
accept the terms of the PSA does not imply any favoritism on the Commission's part toward those
bidders that do not share that disinclination.


As ABC expressly acknowledges, the PSA, by its terms, excludes no contractor, union or
nonunion, from bidding on the airport project. Further, the PSA exacts from contractors no
commitment toward the unions on any other project, has no effect on a contractor's parent
companies, subsidiaries or affiliates, and does not apply to a contractor's managerial, supervisorial,
executive or clerical employees. ABC relies on Neal Publishing Co. v. Rolph (1915) 169 Cal. 190,
196-198 [146 P. 659], in which we held that a specification restricting bids for printing jobs to
union shops was anticompetitive and unlawful. Neal Publishing, however, is distinguishable; here,
nonunion contractors are in no way excluded from bidding on the airport project. Nothing in the
Neal Publishing decision supports ABC's assertion that the printer in that case could simply have
“joined the union” for the duration of the contract, as may a contractor, in order to qualify for
work on the airport project, choose to agree to the PSA. Indeed, the Neal decision notes the union,
for reasons not revealed, had revoked the printer's union status. (Id. at p. 192.) ABC asserts there
is not, and could never be, sufficient record evidence to justify a public body's excluding every
nonunion construction contractor from working on a public works project. This assertion has no
relevance to the PSA at issue here.


Similarly unavailing is ABC's reliance on Assoc. Gen. Contr. of Cal. v. City & County of S.F.
(9th Cir. 1987) 813 F.2d 922, 925-927, in which the federal Court of Appeals for the Ninth
Circuit invalidated an ordinance creating mandatory set-asides and bid preferences for women
and minority contractors, on the ground such accommodations lessened competition by narrowing
the range of acceptable bidders based solely on their membership in a particular class. Here,
by contrast, no bidder is disqualified for being a “nonunion” contractor. Provided the contractor
submits a responsive bid, i.e., agrees to abide by the terms of the PSA, its bid stands on an equal
footing with all others.


As for the PSA's requirement that contractors engage new employees through the union hiring
hall, it must be recalled that the PSA permits a *368  contractor to use every member of its
core work force, defined as persons on the contractor's active payroll for 60 of the preceding
100 days, in performing work under the project before requiring resort to the union hiring hall.
Federal law, moreover, requires union hiring halls to refer both union members and nonmembers
to available jobs. (Woelke & Romero Framing, Inc. v. NLRB (1982) 456 U.S. 645, 664-665 [102
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S.Ct. 2071, 2082, 72 L.Ed.2d 398]; 29 U.S.C. § 158(a)(3), (b)(2).) In this respect, as well, the
asserted anticompetitive effect of the PSA is difficult to discern. ABC suggests the PSA deters
nonunion contractors from bidding on master plan contracts by intruding into the employer-
employee relationship beyond the extent permitted or mandated by federal or state labor laws.
It fails, however, to demonstrate that the PSA, which is a form of prehire agreement permitted
under the NLRA, violates such laws. (See 29 U.S.C. § 158(e), (f).) The PSA, moreover, includes
a management rights clause apparently designed to ensure that contractors on the project retain
control over the manner in which the work is done.


As ABC acknowledges, the prevailing wage law, not the PSA, is the source of the applicable
wage rates. (See S.F. Charter, appen. A, § A7.204 [“Every contract for any public work or
improvement ... must provide: [¶] ... [¶] (b) that any person performing labor thereunder shall
be paid not less than the highest general prevailing rate of wages in private employment for
similar work; ...”].) We have observed that prevailing wage laws are designed in part to permit
union and nonunion contractors to compete on an even footing for public contracts. (Lusardi
Construction Co. v. Aubry (1992) 1 Cal.4th 976, 987 [4 Cal.Rptr.2d 837, 824 P.2d 643].) ABC
fails to explain persuasively how the wage and benefit requirements in the PSA place ABC or
its members at a competitive disadvantage. It suggests its workers prefer to receive the value of
benefits directly, and thus to obtain a larger paycheck, rather than participate in union benefit
plans; this circumstance, ABC urges, means it will be unable to attract its preferred workers. ABC
fails entirely to establish, however, that union contractors will thereby enjoy an advantage over
ABC in attracting these or any other available workers, or in the bidding process generally. The
same reasoning compels rejection both of ABC's complaint that the PSA makes it more difficult
to attract desired employees, because it forces nonunion workers to pay union dues, and of its
assertion, raised for the first time in this court and supported by no citation to authority, that at
the conclusion of the project ABC would be unfairly subjected to withdrawal liability pursuant to
the Multiemployer Pension Plan Amendments Act of 1980 (29 U.S.C. § 1381 et seq.). Any such
features of the PSA and of federal pension law would apply to all prospective bidders equally
and result in the exclusion of none. Hence, the PSA is not anticompetitive merely because certain
bidders would see some of its features as less attractive. *369


ABC suggests the PSA will raise the costs of the project because nonunion contractors would
be able to use semiskilled or unskilled workers in place of some of the journeymen required to
staff projects in union shops. No facts in the record support this suggestion, which appears to
be potentially contrary to both state and federal law applicable to prevailing wage public works
jobs. (See Lab. Code, § 1777.5 [only apprentices in approved apprenticeship programs who are
paid at standard apprentice wage may be employed on public works]; cf. 29 C.F.R. § 5.5(a)(4)
(i), (ii) (1998) [wage requirements for apprentices and trainees on federally funded public works
projects].) Moreover, a bidder is not at liberty to lower its costs by substituting unskilled “helpers”
for any skilled workers demanded by the contract specifications; ABC does not contend the
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contracting agency lacks discretion to specify standards for the performance of the work under
contract.


As the Court of Appeal aptly observed, “If ABC chooses not to bid, that is its right, the exercise
of which is strictly within its control.” ABC members' election not to bid on the airport project,
out of a desire to avoid dealing with unions or for whatever other reasons, does not make the PSA
anticompetitive.


Judicial decisions in other jurisdictions are largely in accord with this conclusion, and those few
that invalidate project labor agreements either do so under competitive bidding laws that, unlike
those applicable to this case, emphasize “unfettered competition” over more generalized public
interest considerations, or employ a less deferential standard of review of agency decisionmaking
than obtains in this state.


In Enertech Elec., Inc. v. Mahoning County Com'rs (6th Cir. 1996) 85 F.3d 257, for example, the
Ohio competitive bidding law, similar to that applicable in the present case, aimed “ ' ”to provide
for open and honest competition in bidding for public contracts and to save the public harmless, as
well as bidders themselves, from any kind of favoritism or fraud in its varied forms. “ ' [Citation.]”
(Id. at p. 260.) The federal court of appeals concluded the county did not abuse its discretion by
determining the “best” bidder would be one willing to ratify a project labor agreement designed to
secure labor harmony on the project, such a requirement being consistent with the Ohio competitive
bidding policy. Thus, although the contractor challenging the requirement was the lowest bidder, it
was determined not to be the “best” bidder due to its refusal to agree to the project labor agreement.
(Ibid.) An Ohio intermediate appellate court likewise upheld a project labor agreement in State ex
rel. v. Jefferson Cty. Bd. (1995) 106 Ohio App.3d 176 [665 N.E.2d 723], reasoning the agreement
did not conflict with the purpose of *370  the competitive bidding statutes, namely “to enable a
public contracting authority to obtain the best work at the lowest possible price while guarding
against favoritism and fraud.” (Id. at p. 181 [665 N.E.2d at p. 727].)


Similarly, a federal court rejected a challenge to a project labor agreement under Minnesota's
competitive bidding laws, which required contracts be awarded to the “lowest responsible
bidder.” (Minn. Chapter of Assoc. Builders v. St. Louis Cty. (D.Minn. 1993) 825 F.Supp. 238.) The
court noted: “The county has an interest in avoiding delays resulting from labor difficulties, and
the Project Labor Agreement is a rational way to address this interest. Furthermore, there is no
evidence before the court that the project would cost less without the requirement that contractors
sign the Project Labor Agreement. Contractors presumably would have to pay the prevailing wage
with or without the labor agreement, so the cost to the state might not prove to be more as a
result [of] the Project Labor Agreement. It might be that the avoidance of delays guaranteed by
the Project Labor Agreement would ultimately save county money.” (Id. at p. 244.) The same
considerations supported the adoption of the PSA in this case.
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The Alaska Supreme Court reached the same conclusion in rejecting a challenge to a project labor
agreement under local procurement laws, which enunciated a policy of “maximum practicable
competition.” (Laborers Local No. 942 v. Lampkin (Alaska 1998) 956 P.2d 422.) The court broadly
interpreted “practicable” to encompass other factors besides cost, such as the need to complete the
project (the renovation of a high school) with a minimum of disruption. (Id. at p. 434.)


In N.Y. State Chapter v. Thruway Authority (1996) 88 N.Y.2d 56 [643 N.Y.S.2d 480, 666 N.E.2d
185] (Thruway), the New York Court of Appeals considered competitive bidding law challenges
to project labor agreements on two projects, one a four-year project to improve the Tappan Zee
Bridge and the other a five-year project to modernize the facilities of a cancer institute. The
New York high court observed that project labor agreements are neither absolutely prohibited nor
absolutely permitted in public construction contracts under New York procurement law. Rather,
such agreements are valid in New York “where the record supporting the determination to enter
into such an agreement establishes that the PLA was justified by the interests underlying the
competitive bidding laws.” (Id. at p. 65 [666 N.E.2d at pp. 187-188].) The court concluded the
project labor agreement for the bridge project did not violate competitive bidding laws because
it was directly tied to competitive bidding goals: “The Thruway Authority's detailed focus on the
public fisc—both cost savings and uninterrupted revenues—the demonstrated unique challenges
posed by the size and complexity of the project, and the cited labor history collectively support
the *371  determination that this PLA was adopted in conformity with the competitive bidding
statutes.” (Id. at p. 71 [666 N.E.2d at p. 191].)


In contrast, the court concluded the project labor agreement for the cancer institute project ran
afoul of the principles underlying the competitive bidding laws because the responsible agency
failed to show any “cost savings ... or any unique feature of the project which necessitated a
PLA.” (Thruway, supra, 88 N.Y.2d at p. 74 [666 N.E.2d at p. 193].) Something more was required,
according to the New York Court of Appeals, than a generalized desire for labor stability. (Id. at
p. 74 [666 N.E.2d at pp. 193-194].)


In the Thruway case, the New York Court of Appeals evidently employed a standard of review that
placed the burden on the agency to demonstrate the appropriateness of the project labor agreement
as a bid specification, rather than (as under our law) on the party challenging the specification
to show the agency acted arbitrarily and capriciously in adopting the requirement. (Compare 88
N.Y.2d at p. 69 [666 N.E.2d at p. 190] [the agency operating under a competitive bidding law
“bears the burden of showing that the decision to enter into the PLA had as its purpose and likely
effect the advancement of the interests embodied in the competitive bidding statutes”] with WSPA,
supra, 9 Cal.4th at p. 574.) The Thruway decision, therefore, must be read with this significant
distinction in mind.
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The only other cases ABC cites in which courts have held a project labor agreement to violate
competitive bidding laws arise under New Jersey law. In George Harms Const. v. Turnpike
Auth. (1994) 137 N.J. 8 [644 A.2d 76], the New Jersey high court acknowledged that project
labor agreements serve important purposes on major long-term construction projects, including
preventing the expiration of collective bargaining agreements of different crafts during the
term of the construction contract or resolving disputes among the several crafts, and for this
reason have been used on such projects as the Cleveland sports complex in northern Ohio,
Minneapolis's Glenwood Bridge, the Massachusetts Central Artery/Third Harbor Tunnel, and
the Boston Harbor sewage treatment facility construction. Nevertheless, the court concluded the
project labor agreement at issue in that case was inconsistent with New Jersey's “paramount policy”
fostering “unfettered competition” in public contracts, a policy it could not reconcile with what it
viewed as the agreement's “sole-source” restriction on labor. (Id. at p. 44 [644 A.2d at p. 95].) The
latter restriction allegedly precluded the contractor from using its own employees, who belonged
to a union not affiliated with the local Building and Construction Trades Council of the AFL-
CIO, a party *372  to the project labor agreement along with the turnpike authority. Moreover, in
George Harms the project labor agreement requirement was added after the bids were submitted
and resulted in invalidation of the admittedly lowest bidders, who refused to agree to this new term.
The belated addition of a material specification raised the specter of favoritism and corruption,
which are among the ills against which the competitive bidding laws seek to guard. (Id. at pp. 15,
36-38 [644 A.2d at pp. 79-80, 90-91].) Such a danger does not exist in the present case.


Subsequently, however, in Tormee Const. v. Mercer County Imp. (1995) 143 N.J. 143 [669 A.2d
1369] (Tormee), the New Jersey Supreme Court made clear that project labor agreements are not
per se illegal under the laws of that state, although it appeared to conclude such agreements may
be required only in exceptional circumstances. (Id. at pp. 149-151 [669 A.2d at pp. 1372-1373].)
The court noted that New Jersey Governor Christine Todd Whitman had signed an executive order
contemplating that state agencies might include a project labor agreement in a public works project
on a “ 'project by project basis where it has been determined that such project agreement will
promote labor stability and advance the state's interest in cost, efficiency, quality, safety and/or
timeliness.' ” (Id. at p. 150 [669 A.2d at p. 1372].) Without specifying the textual basis for its
interpretation, a majority of the New Jersey high court nevertheless read the executive order as “not
contemplat[ing] the use of PLAs on routine construction projects,” of which the Mercer County
project was, it determined, one. (Ibid.) The majority appeared to conclude that only “exceptional
circumstances” would warrant adoption of a project labor agreement. (Id. at p. 149 [669 A.2d at
p. 1372].) 3


3 We observe that the Tormee court suggested a project labor agreement might be valid if it
possessed some of the features shared by the PSA in the present case, such as the absence of
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a requirement that the successful bidder be a union contractor and allowing a contractor to
retain a core of its work force. (Tormee, supra, 143 N.J. at pp. 149-150 [669 A.2d at p. 1372].)


ABC directs us to no authority supporting the existence of a policy of “unfettered competition”
underlying the competitive bidding law of California. While Public Contract Code section 10115
(located in an article creating minority and women participation goals for state contracts) extols the
value of free competition in the American economic system, that statute does not alter the policies
underlying the competitive bidding laws, as set forth in Domar, supra, 9 Cal.4th at page 173, and
reiterated above. Indeed, as mentioned, the competitive bidding laws are “ 'enacted for the benefit
of property holders and taxpayers, and not for the benefit or enrichment of bidders, and should be
so construed and administered as to accomplish such *373  purpose fairly and reasonably with
sole reference to the public interest.' ” (Ibid.) Moreover, it appears the New Jersey Supreme Court
employs a standard of review of administrative agency quasi-legislative decisionmaking that is
much less deferential than that prevailing in this state. (See Tormee, supra, 143 N.J. at p. 160 [669
A.2d at p. 1377] (dis. opn. of Handler, J.) [“The majority also betrays, in this case, a distrust of
local government that goes beyond the obligation to demonstrate that a PLA is reasonably related
to the satisfactory completion of the library project.”].) In light of these considerations, we find
the New Jersey decisions unpersuasive.


More recently, the Supreme Court of Nevada upheld the validity, under state competitive bidding
laws, of the imposition of a project labor agreement in connection with the Southern Nevada
Water Authority's capital improvement plan. (Associated Bldrs. v. So. Nev. Water Auth. (Nev.
1999) 979 P.2d 224.) The Nevada high court determined the agreement at issue in that case served
the purposes of the state's competitive bidding laws by providing equal access to projects to
both union and nonunion contractors and indirectly saving public funds by protecting the project
from costly delays due to labor unrest. (Id. at p. 229.) ABC observes that the language of the
Nevada competitive bidding statute differs from that of both the San Francisco ordinance and
the state competitive bidding laws, but we note that the Nevada Supreme Court identifies as the
purposes underlying the Nevada statute the same ones we, interpreting California law, identified in
Domar: to secure competition, save public funds, and guard against favoritism, improvidence and
corruption. (See Domar, supra, 9 Cal.4th at p. 173; cf. Associated Bldrs. v. So. Nev. Water Auth.,
supra, 979 P.2d at p. 229.) We therefore conclude the Nevada high court's decision is relevant and
persuasive.


ABC complains that, contrary to the argument of the Trades Council, a contractor may not
necessarily be able to comply with the PSA requirement if that contractor's employees have
previously rejected the pertinent union in an election, or if the contractor either has signed a
collective bargaining agreement or is in negotiation with a different labor organization, as in the
George Harms case, supra, 137 N.J. 8 [644 A.2d 76]. The contractor's compliance with the PSA
in such circumstances, ABC contends, would constitute an unfair labor practice, because it would
interfere with its workers' right to choose their bargaining representative pursuant to section 7 of
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the NLRA (29 U.S.C. § 157). The merits of ABC's contention are difficult to assess, as it cites
no authority on point or clearly mandating such a conclusion. Nothing in the record, moreover,
suggests such a scenario potentially exists in this case, and ABC cites no example of such a problem
among its *374  membership, much less represents it may have played a role in any contractor's
decision not to bid on the project. No reason appears why any such concern, if it existed, could not
have been brought to the Commission's attention before the adoption of the PSA bid specification,
as the identity of the signatory unions was no secret during the public hearings leading thereto.
Neither ABC nor any other interested person, however, did so. ABC therefore fails to demonstrate
the Commission invalidly imposed the PSA bid requirement on this basis.


Whether substantial evidence supports the
Commission's adoption of the PSA bid specification


(2b) The familiar principles constraining our review are easily reiterated: In determining whether
the Commission's decision to adopt the PSA bid specification was supported by substantial
evidence, we resolve all conflicts in favor of the prevailing party, indulging in all legitimate and
reasonable inferences from the record. When a finding is attacked as being unsupported, the power
of the appellate court begins and ends with a determination as to whether there is any substantial
evidence in the record, contradicted or uncontradicted, that will support the finding. When two or
more inferences can be reasonably deduced from those facts, the reviewing court has no power to
substitute its deductions for those of the fact finder. (WSPA, supra, 9 Cal.4th at p. 571.) On review
of administrative agency findings, extra-record evidence cannot be admitted merely to contradict
the evidence on which the agency relied in making a quasi-legislative decision or to raise a question
regarding the wisdom of that decision. (Id. at p. 579.)


(8d) We conclude substantial evidence supports the Commission's adoption of the PSA
bid specification as in furtherance of legitimate governmental interests. Consistent with the
competitive bidding laws, these interests include those of preventing costly delays and assuring
contractors access to skilled craft workers. The record reflects that the Commission was concerned
about the potential for labor strife during the life of the project. Before voting on the resolution
adopting the PSA, the Commission held two public meetings to hear evidence and argument on
the desirability of the agreement. 4  As the Court of Appeal observed: “Seventy-seven separate
construction contracts were interrelated by time and effect. John L. Martin, *375  director of
airports, whose declaration was submitted by the Commission in opposition to ABC's petition
below, stated that for every month of delay in completion of the master plan, it was estimated
that the cost of administering the project would increase by $1.5 million, and the Commission
would lose revenue of $13 million. Inflation alone would add an additional $4,635,000 monthly
to the cost of the master plan. In addition, there would be increased expenditures needed for the
continuation of temporary facilities, and an unquantifiable loss of tourist revenue to San Francisco.
Director Martin noted that significant delays in the completion of one contract would likely have
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a 'domino effect' by causing delays in the completion of other, later-in-time contracts.” On the
other hand, the Commission had before it no evidence that the cost of prosecuting the work
contemplated by the master plan would increase as a result of the PSA compliance requirement.
The PSA includes provisions designed to prevent strikes, slowdowns and other work stoppages,
and to ensure contractors a steady and reliable source of skilled labor for the project. In view of the
evidence before the Commission demonstrating the substantial costs associated with preventable
delays, we cannot say that the adoption of the PSA requirement was arbitrary, capricious, or lacking
in evidentiary support. The Commission could properly find that these provisions serve the goals
of the competitive bidding laws, in particular to “ 'secure the best work or supplies at the lowest
price practicable ... for the benefit of property holders and taxpayers, and not for the benefit or
enrichment of bidders.' ” (Domar, supra, 9 Cal.4th at p. 173.)


4 As the Commission observes, however, the fact that two public meetings were held, resulting
in fact-finding, does not alter the quasi-legislative character of the Commission's adoption
of the PSA. (See 20th Century Ins. Co. v. Garamendi, supra, 8 Cal.4th at p. 279.)
By request filed on April 20, 1998, the Commission asks this court to take judicial notice
of the transcripts of the two public hearings it conducted before adopting the PSA bid
specification. In support of the request, the Commission relies on Evidence Code sections
452, subdivision (c), and 459, subdivision (a), which permit courts to take judicial notice of
“[o]fficial acts of the ... executive ... departments of ... any state of the United States,” and
which have been read to allow judicial notice of administrative agency records. (See Fowler
v. Howell (1996) 42 Cal.App.4th 1746, 1749-1750 [50 Cal.Rptr.2d 484]; Eisenberg et al.,
Cal. Practice Guide: Civil Appeals and Writs (The Rutter Group 1998) ¶¶ 5:155, 5:155.1,
p. 5-38.) We grant the request.


ABC argues the Commission could not properly act on such concerns absent evidence of labor
unrest on prior projects at the airport or without considering narrower solutions, such as requiring
only union contractors to agree to no-strike clauses. ABC does not persuade us the Commission's
discretion was so constrained. We rejected an analogous argument in Domar, supra, 9 Cal.4th at
page 174, that a minority/women outreach program imposed as a bid requirement had to be shown
actually to promote competition or reduce prices. “Despite the lack of empirical evidence,” we
said, “it is not unreasonable for the Board to conclude that, in the absence of mandated outreach,
prime contractors will tend to seek out familiar subcontractors when bidding for projects, and that
therefore their bids may or may not reflect as low a price had reasonable outreach efforts been
made. Indeed, Domar is unable to cite to anything in the record that might detract from *376
such a conclusion. Under these circumstances, the Board's action is entitled to deference.” (Ibid.)
Similarly here, the Commission was not required to seek evidence of past labor strife at the airport,
or await future labor unrest, before bargaining for a no-strike agreement designed to avoid costly
delays in the completion of the project.
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ABC, moreover, cannot exclude the possibility that nonunion workers might engage in a strike,
slowdown or other job action; it merely argues such action by nonunion workers is unlikely. The
Commission was not, however, required to rely on the asserted unlikelihood of such action and
thus to exempt nonunion workers from the no-strike pledge.


ABC asserts that unspecified federal and state labor laws already exist to deal with the possibility
of labor unrest. Hence, it urges, adoption of the PSA was unwarranted. 5  As the Trades Council
correctly argues, however, labor unrest is not illegal in this country. Only through some form of
collective bargaining agreement can the Commission and the employers on the project eliminate
workers' right to strike. (See Boys Markets v. Clerks Union (1970) 398 U.S. 235, 247-254 [90 S.Ct.
1583, 1591-1594, 26 L.Ed.2d 199] [court may enjoin concerted activities by unionized employees
who are covered by a labor contract that contains a mandatory grievance adjustment procedure];
Labor Bd. v. Washington Aluminum Co. (1962) 370 U.S. 9, 14-18 [82 S.Ct. 1099, 1102-1104,
8 L.Ed.2d 298] [NLRA protects nonunionized employees who engage in concerted activities,
including work stoppages].) The Commission could reasonably conclude the PSA offered the
most effective way to ensure labor harmony on the project and thereby avoid the undesirable
consequences of work disruption.


5 ABC also asserts that “the evidence overwhelming[ly] proves that PSAs raise project costs
and reduce the number of bidders.” ABC proceeds to cite certain materials, never presented
to the Commission, that purportedly support its assertion. In response, the Trades Council
requests that we exercise our authority under rule 18 of the California Rules of Court to
strike from ABC's brief all references to matters not found in the record. We do not consider
these factual assertions, along with numerous others in ABC's brief, that find no basis in the
record. (See WSPA, supra, 9 Cal.4th at p. 574.)


Having concluded ABC has failed to demonstrate that the PSA in the present case conflicts with
competitive bidding laws, we observe that future challenges to the imposition of project labor
agreements as bid requirements will be reviewed, on a case-by-case basis, for consistency with
the competitive bidding laws under the principles articulated in this opinion. 6  *377


6 The Commission has moved this court to strike or disregard ABC's supplemental brief,
contending the declarations comprising part of the brief set forth irrelevant hearsay and
violate rule 13 of the California Rules of Court and principles articulated in WSPA, supra,
9 Cal.4th at page 574, by referring to factual matters outside the record. ABC contends its
brief is proper under rule 29.3 of the California Rules of Court, which provides that “[w]hen
a party desires to present new authorities, newly enacted legislation, or other intervening
matters, not available in time to have been included in the party's brief on the merits, the party
may serve and file a supplemental brief” within specified time limits. (Cal. Rules of Court,
rule 29.3(a).) Rule 29.3, however, addresses the timing of appellate supplemental briefing,
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but does not purport to specify what matters a court may properly consider in deciding a
case. The latter is a question that must be answered by reference to generally applicable legal
principles. We agree with the Commission's characterization of the declarations as improper,
and therefore disregard them. We have considered the two judicial decisions comprising the
remainder of ABC's supplemental brief, as we would any other cited cases, and conclude
neither of them constitutes authority for invalidating the PSA requirement.
ABC's requests for judicial notice of certain newspaper articles and excerpts from a report
of a consultant to the Metropolitan Water District of Southern California are denied.


Whether the PSA violates Labor Code section 923, 1779, or 1780
(11) Labor Code section 923 declares that the public policy of California favors the rights of
individual workers to freedom of association, self-organization, the designation of representatives
of their choice, negotiation of the terms and conditions of their employment, and freedom from
interference or restraint by employers in the exercise of those rights. 7  ABC contends the PSA
frustrates the right of its members' workers under this statute by precluding them from choosing
for themselves whether to be represented by the relevant craft union.


7 “Negotiation of terms and conditions of labor should result from voluntary agreement
between employer and employees. Governmental authority has permitted and encouraged
employers to organize in the corporate and other forms of capital control. In dealing with such
employers, the individual unorganized worker is helpless to exercise actual liberty of contract
and to protect his freedom of labor, and thereby to obtain acceptable terms and conditions
of employment. Therefore it is necessary that the individual workman have full freedom
of association, self-organization, and designation of representatives of his own choosing, to
negotiate the terms and conditions of his employment, and that he shall be free from the
interference, restraint, or coercion of employers of labor, or their agents, in the designation
of such representatives or in self-organization or in other concerted activities for the purpose
of collective bargaining or other mutual aid or protection.” (Lab. Code, § 923.)


There are several problems with ABC's argument. First, as the Commission and the Trades Council
point out, ABC lacks standing to assert the organizational rights of the workers employed by
its members. None of the cases ABC cites in an attempt to demonstrate it possesses standing
to do so are relevant, 8  and other courts addressing the issue in the context of project *378
labor agreements have uniformly rejected attempts by contractor associations to assert standing
on behalf of their members' employees. (See, e.g., Assoc. Gen. Contractors v. Otter Tail Power
(8th Cir. 1979) 611 F.2d 684, 693 [“The assertion of the employees' rights is properly left to a
plaintiff who actually has those rights.”]; Utility Contractors Ass'n of New England v. Comm. of
Mass. Dept. of Public Works (Mass. Super.Ct. 1996) 5 Mass.L.Rptr. 17, 33 [1996 WL 106983,
*12] [holding contractors' association lacked standing because it was not an affected employee
or association of employees but rather an association of contractors, and neither it nor any of
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its members had suffered a cognizable injury under statute protecting workers]; NYS Chapter v.
NY State Thruway Authority (1994) 207 A.D.2d 26 [620 N.Y.S.2d 855], affd. sub nom. Thruway,
supra, 88 N.Y.2d 56 [666 N.E.2d 185] [concluding contractor-bidders lacked standing to assert
violations of constitutional and statutory provisions on behalf of employees]; cf. Azusa Western,
Inc. v. City of West Covina (1975) 45 Cal.App.3d 259, 265-266 [119 Cal.Rptr. 434] [“ 'It is a firmly
established principle of law that one may not urge the unconstitutionality of a statute unless his
rights are adversely affected thereby ....' [Citation.]”].)


8 ABC cites Gay Law Students Assn. v. Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458, 465
[156 Cal.Rptr. 14, 595 P.2d 592], footnote 3, in which this court concluded an association
had standing to challenge discriminatory hiring policies of a quasi-public entity. Clearly,
however, in Gay Law Students there was no potential divergence of interests between the
association and its members. Here, in contrast, the potential for economic and other conflicts
between ABC, or its members, and their employees is obvious. ABC also cites Bras v.
California Public Utilities Com'n, supra, 59 F.3d 869, but fails to explain how that case is
relevant in this context. In Bras, the federal court of appeals held that an architectural firm
had standing to seek injunctive relief against a governmental agency's affirmative action
program. (Id. at pp. 873-875.)


Second, ABC's argument lacks merit under state law. The California statutes that declare and
protect workers' rights to self-determination in matters of labor organization cannot reasonably
be construed to invalidate project labor agreements. Courts have held that even agency shop
agreements are lawful in this state; a fortiori, project labor agreements, which restrict workers'
freedom to a lesser degree, must also be lawful. (Petri Cleaners, Inc. v. Automotive Employees,
etc., Local No. 88 (1960) 53 Cal.2d 455, 474-475 [2 Cal.Rptr. 470, 349 P.2d 76] [“[C]losed or
union shop agreements and concerted activities to achieve them are lawful in this state whether or
not a majority of the employees directly involved wish such agreements.”]; Rae v. Bay Area Rapid
Transit Supervisory etc. Assn. (1980) 114 Cal.App.3d 147, 154 [170 Cal.Rptr. 448] [“The right to
work guaranteed by the California Constitution is not absolute, but may be limited by an agreement
that union membership is a condition for employment.”]; see also Boston Harbor, supra, 507 U.S.
at p. 230 [113 S.Ct. at pp. 1197-1198] [federal law permits construction industry employers to
enter into agreements providing for union recognition, compulsory union dues or equivalents, and
mandatory use of hiring halls before hiring any employees]; *379  Lehnert v. Ferris Faculty Assn.
(1991) 500 U.S. 507, 520-521 [111 S.Ct. 1950, 1960, 114 L.Ed.2d 572] [union security agreements
are justified by the government's interest in promoting labor peace and avoiding the “free rider”
problem that would otherwise accompany union recognition].) Englund v. Chavez (1972) 8 Cal.3d
572, 593 [105 Cal.Rptr. 521, 504 P.2d 457], on which ABC relies, has no application here: That
case dealt with agricultural workers, who are expressly not governed by the NLRA (see 29 U.S.C.
§ 152(3)), and, indeed, California law bars prehire agreements in the agricultural industry (see
Lab. Code, §§ 1153, subd. (f), 1156-1159).
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Finally, ABC's argument fails to come to terms with the supremacy of federal labor law, embodied
in 29 United States Code section 158(f), which permits prehire agreements in the construction
industry. Any California law purporting to bar such agreements would raise serious questions of
preemption under Machinists v. Wisconsin Emp. Rel. Comm'n (1976) 427 U.S. 132, 147 [96 S.Ct.
2548, 2556, 49 L.Ed.2d 396], which prohibits state and municipal regulation of areas that have been
left “ 'to be controlled by the free play of economic forces.' ” (Id. at p. 140 [96 S.Ct. at p. 2553].)
“Machinists pre-emption preserves Congress' 'intentional balance ” 'between the uncontrolled
power of management and labor to further their respective interests.' “ ' [Citation.]” (Boston
Harbor, supra, 507 U.S. at p. 226 [113 S.Ct. at p. 1195].) As the high court observed, “Indeed, there
is some force to petitioners' argument ... that denying an option to public owner-developers that is
available to private owner-developers itself places a restriction on Congress' intended free play of
economic forces identified in Machinists.” (Id. at p. 232 [113 S.Ct. at p. 1198].) It is unnecessary
here to resolve definitively whether the rule in Machinists would preempt the interpretation of
Labor Code section 923 for which ABC argues, as we conclude that interpretation does not
correctly reflect California law.


ABC forfeited its contentions regarding Labor Code sections 1779 and 1780 by failing to raise
them at a prior stage of this litigation, and we therefore need not address them. (Cal. Rules of
Court, rule 29(b)(1).) Were we to do so, how they would provide a basis for invalidating the PSA
requirement is in any event unclear. These statutes are criminal anti-kickback laws; 9  ABC cites no
authority supporting its implicit argument that they create a private right of action against a public
entity for imposition of *380  a bid requirement. Moreover, nothing in the record supports ABC's
accusation that union hiring halls charge fees for usage. The discriminatory charging of such fees,
we note, may be an unfair labor practice under federal law. (See 29 U.S.C. § 158(b)(5); Local
138, Internat'l U. of Operating Engineers v. N.L.R.B. (2d Cir. 1963) 321 F.2d 130, 134; N.L.R.B. v.
Local 138, Internat'l U. of Operating Engineers (2d Cir. 1967) 385 F.2d 874, 877-878.) Finally, the
same question of possible Machinists preemption, noted above, would arise were sections 1779
and 1780 interpreted to preclude project labor agreements of the kind involved in this case.


9 Labor Code section 1779 provides: “Any person or agent or officer thereof who charges,
collects, or attempts to charge or collect, directly or indirectly, a fee or valuable consideration
for registering any person for public work, or for giving information as to where such
employment may be procured, or for placing, assisting in placing, or attempting to place,
any person in public work, whether the person is to work directly for the State, or any
political subdivision or for a contractor or subcontractor doing public work is guilty of a
misdemeanor.”
Labor Code section 1780 provides: “Any person acting on behalf of the State or any political
subdivision, or any contractor or subcontractor or agent or representative thereof, doing any
public work who places any order for the employment of a workman on public work where
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the filling of the order for employment involves the charging of a fee, or the receiving of a
valuable consideration from any applicant for employment is guilty of a misdemeanor.”


Whether the PSA requirement infringes ABC's
constitutional rights of association and equal protection


(12) Relying chiefly on O'Hare Truck Service, Inc. v. City of Northlake (1996) 518 U.S. 712
[116 S.Ct. 2353, 135 L.Ed.2d 874] (O'Hare), ABC contends the imposition of the PSA as a bid
specification violates its First Amendment rights to free association and free expression, because
it compels contractors to abandon their “merit shop philosophy” and embrace union agreements
in order to obtain work on the airport project. O'Hare, however, does not support the contention.
In that case, the United States Supreme Court held a city may not, consistently with the First
Amendment, retaliate against an independent contractor by terminating his contract because of his
refusal to contribute to the mayor's reelection campaign and his support for the mayor's opponent.
(Id. at pp. 715, 721 [116 S.Ct. at pp. 2355-2356, 2358-2359].) Here the PSA requirement in no way
prevents ABC or its members from freely expressing their “merit shop philosophy” and opposition
to unions, nor does it coerce “pro-union” expressions or associations. Nothing in the PSA stops
ABC or its members from, or punishes them for, engaging in whatever political action or advocacy
they wish. Although ABC members' election not to bid on the project might result in some loss of
revenues to them, the First Amendment does not oblige the government to minimize the financial
repercussions of such a choice. (Lyng v. Automobile Workers (1988) 485 U.S. 360, 368 [108 S.Ct.
1184, 1190-1191, 99 L.Ed.2d 380] [statute barring grant or increase of food *381  stamps for loss
of earnings resulting from strike does not infringe on workers' associational rights].)


Even if we could conclude the PSA somehow burdens ABC's political views, we observe that
the high court in O'Hare recognized: “Cities and other governmental entities make a wide
range of decisions in the course of contracting for goods and services. The Constitution accords
government officials a large measure of freedom as they exercise the discretion inherent in
making these decisions. [Citation.] Interests of economy may lead a governmental entity to retain
existing contractors or terminate them in favor of new ones without the costs and complexities
of competitive bidding. A government official might offer a satisfactory justification, unrelated
to the suppression of speech or associational rights, for either course of action. The first may
allow the government to maintain stability, reward good performance, deal with known and
reliable persons, or ensure the uninterrupted supply of goods or services; the second may help to
stimulate competition, encourage experimentation with new contractors, or avoid the appearance
of favoritism. These are choices and policy considerations that ought to remain open to government
officials when deciding to contract with some firms and not others, provided of course the asserted
justifications are not the pretext for some improper practice.” (O'Hare, supra, 518 U.S. at pp.
724-725 [116 S.Ct. at p. 2360].)
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As discussed above, the Commission could reasonably determine the PSA would further the aims
of the competitive bidding law and the public interest. To whatever extent the PSA specification
might be seen to burden ABC's political expression, the Commission, in the words of the O'Hare
court, could properly conclude the specification is “ 'an appropriate requirement for the effective
performance' of the task in question.” (O'Hare, supra, 518 U.S. at p. 725 [116 S.Ct. at p. 2361].)
Moreover, as the Trades Council observes, employers do not have a constitutional right to operate
“nonunion” shops or “associate” only with unorganized employees. Federal labor law gives
employees the right to organize and requires their employer to bargain collectively. (See 29 U.S.C.
§ 158(a)(5); see also Lab. Code, § 923.)


In passing, ABC asserts the PSA violates state and federal constitutional guarantees of equal
protection (U.S. Const., Amend. XIV; Cal. Const., art. I, § 7, art. IV, § 16) in discriminating
against contractors and their employees based on their political beliefs. ABC abandoned these
contentions by failing to raise them in its arguments before the Court of Appeal. (Cal. Rules of
Court, rule 29(b)(1).) In any event, as noted, the PSA excludes no contractor *382  or employee;
any contractor, whether union or nonunion, is free to bid on the project. Consequently, ABC fails
to establish that its members or their employees are denied equal protection under either the state
or the federal charter. (See Associated Builders & Contractors v. Contra Costa Water Dist. (1995)
37 Cal.App.4th 466, 471 [43 Cal.Rptr.2d 600].)


Conclusion
The judgment of the Court of Appeal is affirmed.


George, C. J., Mosk, J., Kennard, J., Baxter, J., Chin, J., and Brown, J., concurred. *383


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Evidence Code (Refs & Annos)


Division 4. Judicial Notice (Refs & Annos)


West's Ann.Cal.Evid.Code § 452


§ 452. Matters which may be judicially noticed


Currentness


Judicial notice may be taken of the following matters to the extent that they are not embraced
within Section 451:


(a) The decisional, constitutional, and statutory law of any state of the United States and the
resolutions and private acts of the Congress of the United States and of the Legislature of this state.


(b) Regulations and legislative enactments issued by or under the authority of the United States
or any public entity in the United States.


(c) Official acts of the legislative, executive, and judicial departments of the United States and of
any state of the United States.


(d) Records of (1) any court of this state or (2) any court of record of the United States or of any
state of the United States.


(e) Rules of court of (1) any court of this state or (2) any court of record of the United States or
of any state of the United States.


(f) The law of an organization of nations and of foreign nations and public entities in foreign
nations.


(g) Facts and propositions that are of such common knowledge within the territorial jurisdiction
of the court that they cannot reasonably be the subject of dispute.
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(h) Facts and propositions that are not reasonably subject to dispute and are capable of immediate
and accurate determination by resort to sources of reasonably indisputable accuracy.


Credits
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)


West's Ann. Cal. Evid. Code § 452, CA EVID § 452
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		CA EVID § 452






§ 453. Compulsory judicial notice upon request, CA EVID § 453


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Evidence Code (Refs & Annos)


Division 4. Judicial Notice (Refs & Annos)


West's Ann.Cal.Evid.Code § 453


§ 453. Compulsory judicial notice upon request


Currentness


The trial court shall take judicial notice of any matter specified in Section 452 if a party requests
it and:


(a) Gives each adverse party sufficient notice of the request, through the pleadings or otherwise,
to enable such adverse party to prepare to meet the request; and


(b) Furnishes the court with sufficient information to enable it to take judicial notice of the matter.


Credits
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)


West's Ann. Cal. Evid. Code § 453, CA EVID § 453
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Evidence Code (Refs & Annos)


Division 4. Judicial Notice (Refs & Annos)


West's Ann.Cal.Evid.Code § 459


§ 459. Judicial notice by reviewing court


Currentness


(a) The reviewing court shall take judicial notice of (1) each matter properly noticed by the trial
court and (2) each matter that the trial court was required to notice under Section 451 or 453. The
reviewing court may take judicial notice of any matter specified in Section 452. The reviewing
court may take judicial notice of a matter in a tenor different from that noticed by the trial court.


(b) In determining the propriety of taking judicial notice of a matter, or the tenor thereof, the
reviewing court has the same power as the trial court under Section 454.


(c) When taking judicial notice under this section of a matter specified in Section 452 or in
subdivision (f) of Section 451 that is of substantial consequence to the determination of the action,
the reviewing court shall comply with the provisions of subdivision (a) of Section 455 if the matter
was not theretofore judicially noticed in the action.


(d) In determining the propriety of taking judicial notice of a matter specified in Section 452 or in
subdivision (f) of Section 451 that is of substantial consequence to the determination of the action,
or the tenor thereof, if the reviewing court resorts to any source of information not received in
open court or not included in the record of the action, including the advice of persons learned in
the subject matter, the reviewing court shall afford each party reasonable opportunity to meet such
information before judicial notice of the matter may be taken.


Credits
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)


West's Ann. Cal. Evid. Code § 459, CA EVID § 459
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Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 1. Regulation of Public Utilities (Refs & Annos)
Part 1. Public Utilities Act (Refs & Annos)


Chapter 9. Hearings and Judicial Review
Article 3. Judicial Review (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 1759


§ 1759. Jurisdiction


Currentness


(a) No court of this state, except the Supreme Court and the court of appeal, to the extent specified
in this article, shall have jurisdiction to review, reverse, correct, or annul any order or decision of
the commission or to suspend or delay the execution or operation thereof, or to enjoin, restrain,
or interfere with the commission in the performance of its official duties, as provided by law and
the rules of court.


(b) The writ of mandamus shall lie from the Supreme Court and from the court of appeal to the
commission in all proper cases as prescribed in Section 1085 of the Code of Civil Procedure.


Credits
(Stats.1951, c. 764, p. 2091, § 1759. Amended by Stats.1996, c. 855 (S.B.1322), § 10; Stats.1998,
c. 886 (S.B.779), § 16.)


West's Ann. Cal. Pub. Util. Code § 1759, CA PUB UTIL § 1759
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)


Chapter 2. Civil Appeals (Refs & Annos)
Article 4. Hearing and Decision in the Court of Appeal (Refs & Annos)


Cal.Rules of Court, Rule 8.252
Formerly cited as CA ST A Rule 22


Rule 8.252. Judicial notice; findings and evidence on appeal


Currentness


(a) Judicial notice


(1) To obtain judicial notice by a reviewing court under Evidence Code section 459, a party must
serve and file a separate motion with a proposed order.


(2) The motion must state:


(A) Why the matter to be noticed is relevant to the appeal;


(B) Whether the matter to be noticed was presented to the trial court and, if so, whether judicial
notice was taken by that court;


(C) If judicial notice of the matter was not taken by the trial court, why the matter is subject to
judicial notice under Evidence Code section 451, 452, or 453; and


(D) Whether the matter to be noticed relates to proceedings occurring after the order or judgment
that is the subject of the appeal.
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(3) If the matter to be noticed is not in the record, the party must attach to the motion a copy of
the matter to be noticed or an explanation of why it is not practicable to do so. The motion with
attachments must comply with rule 8.74 if filed in electronic form.


(b) Findings on appeal


A party may move that the reviewing court make findings under Code of Civil Procedure section
909. The motion must include proposed findings.


(c) Evidence on appeal


(1) A party may move that the reviewing court take evidence.


(2) An order granting the motion must:


(A) State the issues on which evidence will be taken;


(B) Specify whether the court, a justice, or a special master or referee will take the evidence; and


(C) Give notice of the time and place for taking the evidence.


(3) For documentary evidence, a party may offer an electronic copy, or if filed in paper form,
the original, a certified copy, or a photocopy. The court may admit the document into evidence
without a hearing.


Credits
(Formerly Rule 22, adopted, eff. Jan. 1, 2003. Renumbered Rule 8.252 and amended, eff. Jan. 1,
2007. As amended eff. Jan. 1, 2009; Jan. 1, 2013; Jan. 1, 2015; Jan. 1, 2016; Jan. 1, 2020.)


Cal. Rules of Court, Rule 8.252, CA ST APPELLATE Rule 8.252
Current with amendments received through August 1, 2022. Some rules may be more current, see
credits for details.
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27 Cal.4th 256, 38 P.3d 1098, 115 Cal.Rptr.2d 874, 32 Envtl. L. Rep.
20,477, 02 Cal. Daily Op. Serv. 1064, 2002 Daily Journal D.A.R. 1295


Supreme Court of California


HARTWELL CORPORATION et al., Petitioners,
v.


THE SUPERIOR COURT OF VENTURA COUNTY, Respondent;
KRISTIN SANTAMARIA et al., Real Parties in Interest.


[And eight other cases. *  ]


No. S082782.
Feb. 4, 2002.


* Boswell v. Superior Court (No. A085482); Celi v. Superior Court (No. A085486); Adler v.
Superior Court (No. A085488); Suburban Water Systems v. Superior Court (No. A085495);
Covina Irrigating Co. v. Superior Court (No. A085496); San Gabriel Valley Water Co.
v. Superior Court (No. A085501); Southern California Water Co. v. Superior Court (No.
A085502); Santamaria v. Suburban Water Systems (No. A085761).


SUMMARY


Residents brought multiple actions in two counties against water providers regulated by the
California Public Utilities Commission (PUC), and against industrial entities and water providers
not regulated by the PUC, seeking injunctive relief and damages for injuries to persons and
property plaintiffs alleged were caused by harmful chemicals in the water. The trial court in the
first county deferred ruling on defendants' demurrers, motions for judgment on the pleadings, and
motions for summary judgment, and stayed the proceedings pending the PUC's completion of an
investigation. (Superior Court of Los Angeles County, Nos. KC025995, KC027318, GC020622
and BC169892, Thomas William Stoever and Robert A. Dukes, Judges.) The trial court in the
second county sustained the regulated utilities' demurrers without leave to amend, but overruled
the demurrers and denied the stay requests by both the water providers not regulated by the
PUC and the industrial defendants. (Superior Court of Ventura County, No. CIV180894, Henry J.
Walsh, Judge.) The Court of Appeal, First Dist., Div. Five, Nos. A085477, A085482, A085486,
A085488, A085495, A085496, A085501, A085502 and A085761, ordered issuance of writs of
mandate, ruling that the PUC's statutory authority and jurisdiction over water quality preempted
all of plaintiffs' claims against the regulated utilities, but not those against the nonregulated water
providers and the industrial defendants.
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The Supreme Court reversed in part and affirmed in part the judgment of the Court of Appeal, and
remanded to that court for further proceedings. The court held that while Pub. Util. Code, § 1759,
which deprives the superior court of jurisdiction to review any order or decision of the PUC or to
*257  interfere with the PUC in the performance of its official duties, did not preempt plaintiffs'
damage claims alleging past violations of federal and state drinking water standards against the
regulated utilities, it did preempt plaintiffs' requests for injunctive relief against those utilities and
their challenge to the adequacy of federal and state water quality standards. The court also held
that § 1759 did not bar plaintiffs' claims against the nonregulated water providers and the industrial
defendants, since the duties of the PUC by constitutional mandate apply only to regulated utilities.
(Opinion by Chin, J., with George, C. J., Kennard, Baxter, Brown, and Moreno, JJ., concurring.
Concurring opinion by Kline, J. *  (see p. 283).)


* Presiding Justice of the Court of Appeal, First Appellate District, Division Two, assigned by
the Chief Justice pursuant to article VI, section 6 of the California Constitution.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Public Utilities § 20--Public Utilities Commission-- Jurisdiction--Statutory Preclusion of Judicial
Control--Action Against Water Utilities Seeking Damages and Injuctive Relief:Waters § 182--
Water Utilities.
In multiple actions alleging damage to persons and property caused by harmful chemicals in water,
brought by residents of two counties against water providers regulated by the California Public
Utilities Commission (PUC), and against industrial entities and water providers not regulated by
the PUC, while some of plaintiffs' claims were barred by Pub. Util. Code, § 1759, others were
not. Section 1759 deprives the superior court of jurisdiction to review any order or decision of the
PUC or to interfere with the PUC in the performance of its official duties. While § 1759 preempted
plaintiffs' requests for injunctive relief and challenge to the adequacy of federal and state water
quality standards regulated by the PUC in conjunction with the Department of Health Services, §
1759 did not preempt plaintiffs' damage claims alleging past violations of those standards against
the regulated utilities. Despite the fact the PUC had found that the regulated utilities had complied
with those standards, since the PUC cannot provide relief for past violations, damages actions
based on past violations would not interfere with the PUC. However, any prospective judicial
relief would conflict with the PUC's regulatory role. Section 1759 also did not bar plaintiffs' claims
against the nonregulated water providers and the industrial defendants, since the duties of the PUC
by constitutional mandate apply only to regulated utilities.
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[See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, §§ 893, 894, 911; See
West's Key Digest System, Public Utilities  183.] *258


(2a, 2b)
Public Utilities § 22--Public Utilities Commission-- Jurisdiction--Statutory Preclusion of Judicial
Control--Determinative Factors.
In applying Pub. Util. Code, § 1759, which deprives the superior court of jurisdiction to review
any order or decision of the California Public Utilities Commission (PUC) or to interfere with the
PUC in the performance of its official duties, courts apply a three-part test. First, the court must
determine whether the PUC had the authority to adopt a regulatory policy on the subject germane
to the lawsuit. Second, the court must determine whether the PUC had exercised its authority.
Third, the court must determine whether the superior court action would hinder or interfere with
the PUC's exercise of its regulatory authority. Superior court lawsuits against public utilities are
barred by § 1759 not only when an award of damages would directly contravene a specific order or
decision of the commission, i.e., when it would reverse, correct, or annul that order or decision, but
also when an award of damages would simply have the effect of undermining a general supervisory
or regulatory policy of the commission, i.e., when it would hinder, frustrate, interfere with, or
obstruct that policy. The PUC has exclusive jurisdiction over the regulation and control of utilities,
and once it has assumed jurisdiction, it cannot be hampered, interfered with, or second-guessed
by a concurrent superior court action addressing the same issue. In short, an award of damages
is barred by § 1759 if it would be contrary to a policy adopted by the PUC and would interfere
with its regulation of public utilities.


COUNSEL
Carroll, Burdick & McDonough, N. Kathleen Strickland, Donald T. Ramsey, Jack T. Friedman,
Elizabeth L. Zepeda; Holland & Knight, N. Kathleen Strickland, Donald T. Ramsey and Devin
C. Courteau for Petitioners The Hartwell Corporation, Rubber Urethanes, Inc., Screwmatic, Inc.,
J.H. Mitchell & Sons Distributors, Fairchild Industries, Azusa Land Reclamation Company, Inc.,
and Oil and Solvent Process Company.
Beveridge & Diamond, James L. Meeder, Janet C. Loduca; Allen Matkins Leck Gamble &
Mallory, James L. Meeder and Alexander C. Crockett for Petitioners Mobil Oil Corporation,
Lockheed-Martin Corporation and The Valspar Corporation.
Law Offices of David C. Solinger, David C. Solinger; Resolution Law Group, Philip C. Hunsucker,
Michael O. Nelson and Andrea J. Greenberg for Petitioners Whico Machine, Inc., Donald White
and John White.
Gallagher & Gallagher, Timothy V. P. Gallagher, Thomas C. Sites and Martin N. Refkin for
Petitioner Oil and Solvent Process Company. *259
Engstrom, Lipscomb & Lack, Walter J. Lack, Gary A. Praglin, Joy L. Robertson, Michele Hitt;
Girardi & Keese, Thomas V. Girardi; DeWitt, Algorri & Algorri and Mark Steven Algorri for
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Petitioners and Real Parties in Interest Christine Boswell et al., Loretta Celi et al., and Jeff Adler
et al.
McKenna & Cuneo and Joseph F. Butler for Petitioners and Real Parties in Interest Covina
Irrigating Company and California Domestic Water Company.
Lagerlof, Senecal, Bradley & Swift and Andrew D. Turner for Petitioner and Real Party in Interest
California Domestic Water Company.
Lemieux & O'Neill, W. Keith Lemieux and Steven P. O'Neill for Petitioners and Real Parties in
Interest San Gabriel County Water District and Valley County Water District.
Proskauer Rose, Aaron P. Allan, Barry C. Groveman, Gregory J. Patterson; Musick, Peeler &
Garrett, Barry C. Groveman; Timothy J. Ryan; Chapin Shea McNutt & Carter and Steven J.
Renshaw for Petitioner and Real Party in Interest San Gabriel Valley Water Company.
Haight, Brown & Bonesteel, Gary C. Ottoson, Rita Gunasekaran; Bacalski, Byre & Koska, William
K. Koska; Hatch & Parent, Steven A. Amerikaner and Scott S. Slater for Petitioner and Real Party
in Interest Southern California Water Company.
Daniels, Baratta & Fine, Daniels, Fine, Israel & Schonbuch, Mary Hulett, Mark A. Vega, Paul
Fine; Ragsdale Liggett and Mary Hulett for Petitioners and Real Parties in Interests Surburban
Water Systems and Southwest Water Company, Inc.
Crosby, Heafey, Roach & May, Randall D. Morrison and Joan M. Haratani for Petitioner and Real
Party in Interest Baxter Healthcare Corporation.
Shapiro, Mitchell & Dupont, Shapiro & Dupont, Shapiro, Borenstein & Dupont and Norman A.
Dupont for Petitioner and for Real Party in Interest Reichhold.
No appearance for Respondent Superior Court.
McCutchen, Doyle, Brown & Enersen, John R. Reese, Barry P. Goode, Jill F. Cooper, Eric F.
Pierson and Lonnie Finkel for Real Party in Interest Wynn Oil Company.
Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, Patricia L. Glaser, Terry Avchen, David
A. Giannotti and Jan Jensen for Real Party Interest Huffy Corporation. *260
Morgan, Lewis & Bockius, Jeffrey N. Brown, Steven J. Oppenheimer and Wendy K. Kilbride for
Real Party in Interest Avery Dennison Corporation.
Munger, Tolles & Olson and Peter R. Taft for Real Party in Interest Aerojet General Corporation.
Belcher, Henzie & Biegenzahn, E. Lee Horton, John S. Curtis, Scott J. Leipzig; Steefel, Levitt &
Weiss, Lenard G. Weiss, Mark Fogelman; and Jan S. Driscoll for Real Party in Interest California-
American Water Company.
Rose, Klein & Marias, Barry I. Goldman, Dennis J. Sherwin, David A. Rosen, Christopher P.
Ridout and Arlyn M. Latin for Real Parties in Interest Kristin Santamaria et al.
Horvitz & Levy, Frederic D. Cohen and David S. Ettinger for California Water Association as
Amicus Curiae.


CHIN, J.


Plaintiffs, residents of the San Gabriel Valley in Southern California, filed lawsuits in superior
court, alleging, inter alia, that certain water companies provided them unsafe drinking water
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causing death, personal injury, and property damage. Public Utilities Code section 1759, 1


however, precludes superior court jurisdiction to review any order or decision of the California
Public Utilities Commission (PUC) or to interfere with the PUC in the performance of its official
duties. We granted review in this case to determine whether section 1759 bars the superior court
actions. As explained below, we conclude that the PUC's regulation of water quality and safety does
not preempt damage claims alleging violations of federal and state drinking water standards against
the water providers subject to PUC regulation, but that the remaining claims against those water
providers are preempted. We further conclude that the causes of action against those defendants
not subject to PUC regulation are not barred.


1 Unless stated otherwise, all statutory references are to the Public Utilities Code.


Procedural History


A. Superior Court Actions


1. Adler, Celi and Boswell Actions
Three groups of plaintiffs, Jeff Adler and over 100 coplaintiffs, Loretta Celi and about 20 other
plaintiffs, and Christine Boswell and 13 other plaintiffs, each filed separate actions for damages
in the Los Angeles County Superior Court. The Adler complaint named as defendants Southern
California Water Company, California American Water Company, and eight corporate parties
that are not water providers or regulated by the PUC (hereafter *261  referred to as industrial
defendants). The Celi complaint named as defendants San Gabriel Valley Water Company and
the same eight industrial defendants. The Boswell complaint named as defendants Suburban
Water Systems, Southwest Water Company, Covina Irrigating Company, California Domestic
Water Company, and the same industrial defendants named in the Adler and Celi complaints.
Southern California Water Company, California American Water Company, San Gabriel Valley
Water Company, Suburban Water Systems, and Southwest Water Company are water providers
subject to PUC regulation (hereafter referred to as regulated utilities). Covina Irrigating Company
and California Domestic Water Company are public water districts and mutual water companies
not subject to PUC regulation (hereafter referred to as nonregulated water providers).


The complaints sought damages based on causes of action for negligence, strict liability, trespass,
public and private nuisance, and fraudulent concealment. Some plaintiffs also sued for wrongful
death. These causes of action were based on the following allegations: that defendant water
companies had provided the contaminated well water to plaintiffs, longtime residents of the San
Gabriel Valley, over a period of years; that the water contaminants included trichloroethylene,
perchloroethene, carbon tetrachloride, and perchlorates; and that as a result, plaintiffs suffered
physical and mental pain and suffering, including fear of cancer, and property damage. The
complaints further alleged that the industrial defendants disposed of toxic substances in the ground.
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2. Santamaria Action
Kristin Santamaria and some 300 coplaintiffs filed a separate action in Los Angeles County against
many of the same defendants. The complaint named additional industrial defendants, as well as
nonregulated water providers Valley County Water District and San Gabriel County Municipal
Water District. In addition to the same causes of action contained in the Adler, Boswell and Celi
complaints, the Santamaria complaint alleged conspiracy, battery, and nine causes of action for
unfair business practices based on the same kinds of conduct and toxic substances in the drinking
water as alleged in the other lawsuits. The Santamaria plaintiffs prayed for damages, as well
as injunctions against disposing toxic materials, supplying contaminated water, and engaging in
unlawful business practices. They also sought medical monitoring, a constructive trust against
defendants' property to pay for plaintiffs' injuries, and an order compelling defendants to disgorge
profits and restore money acquired through unlawful business practices.


The court changed the venue of the Santamaria action to Ventura County on motion of several
defendants. *262


B. PUC Investigation
In response to the lawsuits filed against the regulated utilities, the PUC filed an order instituting an
investigation on March 12, 1998. (Cal.P.U.C. Order Instituting Investigation No. 98-03-013 (Mar.
12, 1998) [1998 Cal.P.U.C. Lexis 73].) Concerned that the complaints “raise public concerns over
the safety of the drinking water supplies of these utilities,” (id., 1998 Cal.P.U.C. Lexis 73 at p. 2)
the PUC instituted “a full-scale investigation” (id., 1998 Cal.P.U.C. Lexis 73 at p. 3) to determine
(1) whether current drinking water standards adequately protect the public health and safety; (2)
whether the regulated utilities have complied with those standards; (3) what remedies should
apply for noncompliance with safe drinking water standards; and (4) whether the occurrence of
temporary excursions of contaminant levels above regulatory thresholds are acceptable “taking
into consideration economic, technological, and public health and safety issues, and compliance
with Public Utilities Code Section 770.” (Cal.P.U.C. Order No. 98-03-013, supra, 1998 Cal.P.U.C.
Lexis 73 at p. 10.) The PUC limited its investigation to the operations and practices of the named
defendant public utilities and all other class A and class B public utility water companies, 2  which
collectively serve over 90 percent of all public utility water customers in California. (Cal.P.U.C.
Order No. 98-03-013, supra, 1998 Cal.P.U.C. Lexis 73 at p. 4.)


2 Class A utilities are those with more than 10,000 service connections. Class B utilities
have more than 2,000 connections. (Cal.P.U.C. Final Opinion Resolving Substantive Water
Quality Issues (Nov. 2, 2000) Dec. No. 00-11-014 [2000 Cal.P.U.C. Lexis 722, 1, fn. 1].)
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Plaintiffs in all four actions intervened in the PUC's investigation. They moved to dismiss or
limit the investigation, on the ground the PUC lacked subject matter jurisdiction over the quality
of drinking water service provided by regulated utilities. On June 10, 1999, the PUC issued
an interim opinion denying plaintiffs' motion. (Cal.P.U.C. Interim Opinion Denying Motions
Challenging Jurisdiction to Conduct Investigation 98-03-013 (June 10, 1999) Dec. No. 99-06-054
[1999 Cal.P.U.C. Lexis 312].) Rejecting plaintiffs' jurisdictional argument, the PUC found that
it possessed authority to regulate the quality of the service and the drinking water that the water
utilities provide, that it had exercised such authority for decades, and that it continued to do so.
It determined that its jurisdictional decision was final and thus subject to rehearing and appellate
review. On September 16, 1999, the PUC denied plaintiffs' application for rehearing. (Cal.P.U.C.
Order Modifying Decision 99-06-054 For Purposes of Clarification and Denying Rehearing (Sept.
16, 1999) Dec. No. 99-09-073 [1999 Cal.P.U.C. Lexis 594].) *263  Plaintiffs did not seek review
of the PUC's jurisdictional decision in this court under section 1756. 3


3 Plaintiffs withdrew as interveners after the PUC's denial of the motion to dismiss. (Cal.P.U.C.
Final Opinion Resolving Motions to Compel Discovery and Motions to Withdraw From
Proceeding (Nov. 21, 2000) Dec. No. 00-11-036.)


The regulated utilities, the California Department of Health Services (DHS), the water division
staff of the PUC, and some of the industrial defendants in the lawsuits participated in the
investigation. After 31 months of investigation and study, the PUC issued its “Final Opinion
Resolving Substantive Water Quality Issues” on November 2, 2000. (Cal.P.U.C. Final Opinion
Resolving Substantive Water Quality Issues, supra, Dec. No. 00-11-014 [2000 Cal.P.U.C. Lexis
722].) The PUC concluded that existing DHS drinking water quality standards adequately protect
the public health and safety and that, over the past 25 years, the regulated utilities, including
defendants in these lawsuits, had provided water that was “ 'in no way harmful or dangerous
to health' ” and had satisfactorily complied with DHS drinking water quality requirements.
(Cal.P.U.C. Dec. No. 99-06-054, supra, 1999 Cal.P.U.C. Lexis 312 at p. 39.) It also gave notice
of its intention to initiate a future investigation or rulemaking proceeding to investigate specific
water quality issues. (Cal.P.U.C. Dec. No. 00-11-014, supra, 2000 Cal.P.U.C. Lexis 777 at pp. 71,
73-74.) 4


4 The Court of Appeal granted judicial notice of all proceedings before the PUC, including
PUC Decision No. 99-06-054. However, the PUC's modification order and denial of
rehearing, its final opinion resolving motions to compel discovery and to withdraw from
proceeding, and its final opinion resolving the substantive water quality issues occurred after
the filing of the Court of Appeal opinion. The regulated utilities request that we take judicial
notice of the modification order and denial of rehearing and the final opinion resolving
motions to compel discovery and to withdraw from proceedings. Several of the industrial
defendants join the regulated utilities in requesting that we take judicial notice of the PUC's
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final opinion in its investigation. Because the subsequent PUC proceedings are a continuation
of the PUC's investigation into water quality safety issues, we grant those requests. (Pratt v.
Coast Trucking, Inc. (1964) 228 Cal.App.2d 139, 143-144 [39 Cal.Rptr. 332].)


C. Superior Court and Court of Appeal Rulings
In the meantime, in response to PUC Order No. 98-03-013 instituting an investigation of water
quality safety, defendants in the four superior court actions sought dismissal on the ground that
the litigation was barred by section 1759. In the alternative, certain defendants requested stays
of the court proceedings pending the PUC's investigation. On June 24, 1998, the superior court
in the Adler, Celi, and Boswell actions stayed all proceedings until the completion of the PUC's
investigation. On August 27, 1998, the Ventura County Superior Court in the Santamaria action
sustained the regulated utilities' demurrers without leave to amend, but overruled the *264
demurrers of the nonregulated water providers and the industrial defendants and denied their
motions for a stay of proceedings. The court later accepted a stipulation that the proceedings be
stayed pending review by the Court of Appeal.


Eight petitions for writs of mandate were filed in the Court of Appeal. The Adler, Celi, and Boswell
plaintiffs and the regulated utility defendants filed petitions challenging the stay orders of the Los
Angeles County Superior Court. In the Santamaria action, the nonregulated water providers and
the industrial defendants filed petitions challenging Ventura County Superior Court's overruling of
the demurrers and denial of the motions for a stay, while the plaintiffs appealed the order granting
the demurrer of the regulated utility defendants. The Court of Appeal issued orders to show cause
on the petitions and consolidated the appeal with the proceedings on all of the writs.


On September 1, 1999, the Court of Appeal ruled that the PUC's statutory authority over water
quality and its exercise of jurisdiction in addressing water quality issues preempted the four actions
against the regulated utilities, but did not preempt the actions against the nonregulated water
providers and the industrial defendants. Accordingly, it ruled that the Los Angeles County Superior
Court in the Adler, Celi, and Boswell actions erred (1) in staying the proceedings instead of ruling
on the merits of the preemption issue; (2) in failing to sustain the demurrers and grant the summary
judgment motion of the regulated utilities; and (3) in failing to overrule the demurrers and deny
the judgment on the pleadings of the nonregulated water providers and industrial defendants. It
further upheld the Ventura County Superior Court's rulings in the Santamaria action in all respects.


We granted the petitions for review filed by the Santamaria plaintiffs, and by the nonregulated
water providers and the industrial defendants in all four lawsuits. 5


5 The Adler, Boswell, and Celi plaintiffs did not seek review.
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Discussion
“ 'The [PUC] is a state agency of constitutional origin with far-reaching duties, functions and
powers. (Cal. Const., art. XII, §§ 1-6.) The Constitution confers broad authority on the [PUC] to
regulate utilities, including the power to fix rates, establish rules, hold various types of hearings,
award reparation, and establish its own procedures. (Id., §§ 2, 4, 6.)' ” (San Diego Gas & Electric
Co. v. Superior Court (1996) 13 Cal.4th 893, 914-915 [55 Cal.Rptr.2d 724, 920 P.2d 669] (Covalt).)
In addition to those powers expressly conferred on the PUC, the California Constitution confers
broad *265  authority on the Legislature to regulate public utilities and to delegate regulatory
functions to the PUC. (Cal. Const., art. XII, §§ 3, 5.)


Consistent with these constitutional mandates, the Legislature has granted the PUC comprehensive
jurisdiction to regulate the operation and safety of public utilities. (§§ 701, 761, 768, 770, subd.
(a).) Section 701 authorizes the PUC to “supervise and regulate every public utility in the State
and [to] do all things ... which are necessary and convenient in the exercise of such power and
jurisdiction.” Section 702 commands every public utility to obey the PUC's orders, decisions,
directions, or rules “in any way relating to or affecting its business as a public utility ....”


The California Constitution also confers plenary power on the Legislature to “establish the manner
and scope of review of commission action in a court of record ....” (Cal. Const., art. XII, § 5.) In the
exercise of that power, the Legislature has chosen to limit the jurisdiction of judicial review of the
PUC's decisions. Section 1759, subdivision (a), provides that: “No court of this state, except the
Supreme Court and the court of appeal, to the extent specified in this article, shall have jurisdiction
to review, reverse, correct, or annul any order or decision of the commission or to suspend or delay
the execution or operation thereof, or to enjoin, restrain, or interfere with the commission in the
performance of its official duties, as provided by law and the rules of court.”


(1a) Defendants, which include the regulated utilities; nonregulated water providers, and the
industrial defendants, contend that section 1759 precludes plaintiffs' actions in superior court. In
response, plaintiffs argue that section 1759 is inapplicable and that section 2106 permits their
lawsuit against the regulated utilities. Section 2106 provides in pertinent part: “Any public utility
which does, causes to be done, or permits any act, matter, or thing prohibited or declared unlawful,
or which omits to do any act, matter, or thing required to be done, either by the Constitution,
or any law of this State, or any other order or decision of the commission, shall be liable to the
persons or corporations affected thereby for all loss, damages, or injury caused thereby or resulting
therefrom.... An action to recover for such loss, damage, or injury may be brought in any court of
competent jurisdiction by any corporation or person.”


In Waters v. Pacific Telephone Co. (1974) 12 Cal.3d 1 [114 Cal.Rptr. 753, 523 P.2d 1161] (Waters),
we concluded that “in order to resolve the potential conflict between sections 1759 and 2106,
the latter section must be construed as limited to those situations in which an award of damages
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would not hinder or frustrate the [PUC's] declared supervisory and regulatory policies.” (Id. at p.
4.) There, the plaintiffs sued a telephone company in superior *266  court for failing to furnish
adequate telephone service. We noted that the PUC, in approving rates charged, had relied on
a policy it adopted of limiting liability of telephone utilities for acts of ordinary negligence to
a specified credit allowance as set forth in approved tariff schedules. We held that section 1759
barred the superior court action because damage awards would conflict with the PUC's policies
and interfere with its regulation of telephone utilities.


(2a) We again addressed the relationship between sections 1759 and 2106 in Covalt, supra, 13
Cal.4th 893, in which the issue was whether section 1759 barred a superior court action for
nuisance and property damage allegedly caused by electric and magnetic fields (EMF's) from
power lines owned and operated by a public utility. (Covalt, supra, at p. 903.) In applying section
1759, we used a three-part test: (1) whether the PUC had the authority to adopt a regulatory
policy on whether EMF's are a public health risk and what steps the utilities should take, if any, to
minimize the risk; (2) whether the PUC had exercised that authority; and (3) whether the superior
court action would hinder or interfere with the PUC's exercise of regulatory authority with respect
to EMF's. (Covalt, supra, at pp. 923, 926, 935.) We found preemption after answering all three
questions in the affirmative.


(1b) Plaintiffs argue that Covalt's three prongs have not been met in this case. They argue that the
PUC lacks the authority to regulate water quality, that it has never exercised that authority until its
recent investigation on water quality, and that the complaints in the lawsuits would not interfere
with the PUC's exercise of regulatory authority. We reject plaintiffs' first two arguments, but agree
that some of the damage claims would not interfere with any ongoing PUC regulatory program.


A. Section 1759 Bars the Injunctive Relief Claims and
Some of the Damage Claims Against the Regulated Utilities


1. Background Information
Since the enactment of the Public Utilities Act in 1911 (Stats. 1911, Ex. Sess. 1911, ch. 14, §
1, p. 18), the PUC has regulated public utility water companies. (See In re Application Southern
California Mountain W. Co. (1912) 1 Cal.P.U.C. 841.) From 1912 to 1956, the PUC exercised
its public health and safety authority over public utility water service on a case-by-case basis; it
examined water quality issues and, where necessary, required water utilities to take specific actions
to ensure safe drinking water and authorized rate recovery for the associated costs. (Cal.P.U.C.
Dec. No. 99-06-054, supra, 1999 Cal.P.U.C. Lexis 312 at p. 30, fn. 18, 38.) On its own motion
in 1955, the PUC initiated a comprehensive investigation to *267  establish “uniform service
standards and service rules applicable to all privately-owned, public utility water companies in
the State of California.” (Re Adoption of Service Standards and Service Rules for Water Utilities
(1956) 55 Cal.P.U.C. 56.) The proceeding resulted in the adoption of general order No. 103, which
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established uniform standards of water quality service for regulated utilities, including specific
requirements for the source of water, operation of the water supply system, and water testing
requirements. (Ibid.)


General order No. 103, which has been amended during the intervening years, presently provides
that “[a]ny utility serving water for human consumption or for domestic uses shall provide
water that is wholesome, potable, in no way harmful or dangerous to health and, insofar as
practicable, free from objectionable odors, taste, color, and turbidity.” (Cited by Cal.P.U.C. Dec.
No. 99-06-054, supra, 1999 Cal.P.U.C. Lexis 312 at pp. 39-40.) It requires each utility to comply
with the water quality standards of the DHS and the United States Environmental Protection
Agency (EPA) and states that compliance with DHS regulations constitutes compliance with the
PUC's rules, “ 'except as otherwise ordered by the commission.' ” 6  (Id., 1999 Cal.P.U.C. Lexis
312 at p. 40.)


6 Although general order No. 103 has been amended during the intervening years, the policy of
requiring wholesome, potable, and healthful water and of adopting the DHS health standards
has remained the same since its inception. (Cal.P.U.C. Dec. No. 99-06-054, supra, 1999
Cal.P.U.C. Lexis 312 at pp. 39-40.)


Until 1974, the PUC's authority to determine the appropriate standards for the water quality and
service provided by public utility water systems was limited only by the statutory requirement that
such standards be “just and reasonable” and “adequate and serviceable.” (§ 770; Cal.P.U.C. Dec.
No. 99-06-054, supra, 1999 Cal.P.U.C. Lexis 312 at p. 44.) However, in 1974, Congress enacted
the federal Safe Drinking Water Act (federal SDWA) (42 U.S.C. § 300f et seq.), which prohibits
states from enacting drinking water laws less stringent than those established by the EPA. (42
U.S.C. § 300g.) “Congress occupied the field of public drinking water regulation with its enactment
of the [federal] SDWA. 'The purpose of the [federal SDWA] is to assure that water supply systems
serving the public meet minimum national standards for protection of public health.' [Citation.]
With minor exceptions, the SDWA applies 'to each public water system in each State.' 42 U.S.C.
§ 300g .... [A]lthough the primary responsibility for enforcement remains with the States, the
Administrator is empowered to enforce State compliance. Id. §§ 300g-2, 300g-3.” (Mattoon v. City
of Pittsfield (1st Cir. 1992) 980 F.2d 1, 4.) Accordingly, the federal SDWA grants states primary
authority to implement the provisions of the federal standards and allows states to set stricter water
quality standards than those of the federal government. (42 U.S.C. § 300g-2(a); see 42 U.S.C. §
300g-1(b).) Although the *268  federal SDWA preempts federal common law nuisance actions
(Mattoon v. City of Pittsfield, supra, 980 F.2d at p. 4), state common law is not preempted. (United
States v. Hooker Chemical & Plastics Corp. (W.D.N.Y. 1985) 607 F.Supp. 1052, 1055, fn. 3.)


In 1976, the Legislature enacted the state Safe Drinking Water Act (state SDWA). (Stats. 1976,
ch. 1087, § 2.5, pp. 4918-4929, adding Health & Saf. Code, former § 4010 et seq., currently
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codified at Health & Saf. Code, § 116275 et seq.) When the Legislature enacted the state SDWA, it
assumed the primary authority to administer the federal act. The state SDWA, administered by the
DHS, establishes standards at least as stringent as the federal SDWA and is intended to be “more
protective of public health” than the minimum federal standards. (Health & Saf. Code, §§ 116270,
subd. (f), 116325.) The Court of Appeal below described the state SDWA:


“Paredes v. County of Fresno (1988) 203 Cal.App.3d 1 [249 Cal.Rptr. 593] (Paredes) described in
some detail the California SDWA, in addressing the regulation of water contaminated with DBCP,
a toxic substance not specifically in issue in our case. 'The California Legislature has declared
water delivered by public water systems in this state should be at all times pure, wholesome, and
potable. It has adopted procedures to be followed in an effort to accomplish this objective in [Health
and Safety Code] sections 4010.1 through 4039.5. ([Health & Saf. Code,] § 4010.) These sections
[which have since been amended and moved to Health and Safety Code sections 116275 through
117130 (Stats. 1995, ch. 415, § 6)] describe the permit process for the operation of a public water
system ([Health & Saf. Code,] art. 1, §§ 4011-4022), the regulation of the quality of the water
supply of a public water system ([id.,] art. 2, §§ 4023.5-4030.7), violations ([id.,] art. 3, § 4031),
remedies ([id.,] art. 4, §§ 4032-4036.5), judicial review ([id.,] art. 4.5, § 4037), and applicable
crimes and penalties ([id.,] art. 5, §§ 4037.5-4039.5).


“ 'Any person who operates a public water system must: comply with primary and secondary
drinking water standards; ensure the system will not be subject to backflow under normal operating
conditions; and provide a reliable and adequate supply of pure, wholesome, healthful, and potable
water. ([Health & Saf. Code,] § 4017.) Primary drinking water standards specify maximum levels
of contaminants, which, in the judgment of the DHS director, may have an adverse effect on
the health of persons. ([Id.,] § 4010.1, subd. (b)(1).) Secondary drinking water standards specify
maximum contaminant levels which, in the judgment of the director, are necessary to protect public
welfare. Secondary drinking water standards may apply to any drinking water contaminant which
may: (1) adversely affect the odor or appearance of such water and cause a substantial number of
persons *269  served by the public water system to discontinue its use; or (2) otherwise adversely
affect the public welfare. ([Id.,] § 4010.1, subd. (b)(2).) Maximum contaminant level means the
maximum permissible level of a contaminant in water. ([Id.,] § 4010.1, subd. (c).)


“ 'The regulations establishing primary and secondary drinking water standards for public water
systems are contained in title 22 of California Code of Regulations, section 64401 et seq. (Cal.
Code Regs., tit. 22, § 64401, subd. (a).) Those drinking water standards are based upon the
national interim primary and secondary drinking water regulations contained in the Code of
Federal Regulations.' (Paredes, supra, 203 Cal.App.3d at p. 5, fn. omitted.)


“In California, when a contaminant is discovered for which there is no primary or secondary
standard, the DHS develops an 'action level' for it. In the early 1980's, the Legislature adopted a
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program for detecting and monitoring organic chemical contaminants for which mandatory levels
did not exist. Legislation authorized the DHS to require monitoring for these unregulated chemicals
and notification of the public when action levels were exceeded. DHS implemented the legislation
by adopting guidelines for responding when action levels were exceeded. (Paredes, supra, 203
Cal.App.3d at pp. 6-7.)


“Although the Legislature moved the Safe Drinking Water Act to Health and Safety Code section
116275 et seq. during a statutory reorganization in 1995 (Stats. 1995, ch. 415, § 6 ...) and amended
it in subsequent years (Stats. 1996, ch. 755, §§ 1-12 ...; Stats. 1997, ch. 734, §§ 1-15 ...), the general
regulatory scheme described in Paredes has remained intact.” (Fn. omitted.)


2. The PUC Has Authority to Enforce Water Quality and Limited
Authority to Adopt Water Quality Standards for Regulated Utilities


Plaintiffs argue that the DHS and the EPA have exclusive authority to set standards and enforce
laws related to the state and federal SDWA's and that the regulation of water quality is the function
of the DHS, not the PUC. Plaintiffs are correct that the Legislature has vested in DHS primary
responsibility for the administration of the safe drinking water laws. (Health & Saf. Code, §
116325.) However, they are incorrect in asserting that the PUC has no authority to set and enforce
drinking water standards when regulating water providers. The Legislature has vested the PUC
with general and specific powers to ensure the health, safety, and availability of the public's
drinking water.


Article X, section 5 of the California Constitution states: “The use of all water now appropriated,
or that may hereafter be appropriated, for sale, *270  rental, or distribution, is hereby declared to
be a public use, and subject to the regulation and control of the State, in the manner to be prescribed
by law.” Article XII, section 3 of the California Constitution provides that “Private corporations
and persons that own, operate, control, or manage a line, plant, or system for ... the production,
generation, transmission, or furnishing of ... water ... directly or indirectly to or for the public ...
are public utilities subject to control by the Legislature.” Such public utilities are thereby subject
to regulation by the PUC. (Cal. Const, art. XII, § 5; Pub. Util. Code, §§ 701, 761, 770, 2701.) In
regulating utilities, the PUC is authorized to “do all things ... which are necessary and convenient
in the exercise of [its] power and jurisdiction” (§ 701) and required to ensure that the service and
equipment of any public utility protect the public health and safety. (§§ 451, 7  768. 8  ) Drinking
water quality affects health and safety and is therefore within the PUC's regulatory jurisdiction
over public utility water companies to ensure that public health and safety are protected. (§§ 451,
739.8, subd. (a), 761, 768, 770, subd. (b); see Citizens Utilities Co. v. Superior Court (1976) 56
Cal.App.3d 399, 408 [128 Cal.Rptr. 582].)
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7 Section 451 provides in pertinent part: “Every public utility shall furnish and maintain
such adequate, efficient, just, and reasonable service, instrumentalities, equipment, and
facilities ... as are necessary to promote the safety, health, comfort, and convenience of its
patrons ... and the public.”


8 Section 768 provides in pertinent part: “The commission may, after a hearing, require every
public utility to construct, maintain, and operate its line, plant, system, equipment, apparatus,
tracks, and premises in a manner so as to promote and safeguard the health and safety of its ...
customers, and the public.... The commission may establish uniform or other standards of
construction and equipment, and require the performance of any other act which the health
or safety of its ... customers, or the public may demand....”


The PUC's most obvious regulatory authority includes the regulation of rates: “Access to an
adequate supply of healthful water is a basic necessity of human life, and shall be made available
to all residents of California at an affordable cost.” (§ 739.8, subd. (a).)


In addition, section 770 addresses water quality regulation and provides in pertinent part: “The
commission may after hearing: [¶] ... [¶] (b) Ascertain and fix adequate and serviceable standards
for the measurement of ... quality ... or other condition pertaining to the supply of the product,
commodity, or service furnished or rendered by any such public utility. No standard of the
commission applicable to any water corporation shall be inconsistent with the regulations and
standards of the State Department of Health pursuant to Chapter 4 (commencing with Section
116275) of Part 12 of Division 104 of the Health and Safety Code.”


In 1974, when Congress first passed the federal SDWA, the Legislature amended section 770,
subdivision (b), to include the following proscription: *271  “No standard of the commission
relating to water quality, however, shall be applicable to any water corporation which is required to
comply with the regulations and standards of the State Department of Health pursuant to Chapter
7 (commencing with Section 4010) of Part 1 of Division 5 of the Health and Safety Code.” (Stats.
1974, ch. 229, § 1, p. 434.) In 1976, the Legislature again amended subdivision (b) to eliminate the
proscription and instead to provide that: “No standard of the commission applicable to any water
corporation shall be inconsistent with the regulations and standards of the State Department of
Health pursuant to Chapter 7 (commencing with Section 4010) of Part 1 of Division 5 of the Health
and Safety Code.” (Stats. 1976, ch. 1087, § 4, p. 4929, italics added; see Stats. 1976, ch. 1037,
§ 3, p. 4648.) Thus, the present statute gives the PUC authority to develop and apply standards
for the quality of the product or service provided by regulated utilities as long as they are not
“inconsistent” with the regulations and standards of DHS. 9


9 In its final opinion on water quality, the PUC ordered a subsequent investigation and/or
rulemaking proceeding, which will consider (1) whether DHS's action levels, which DHS
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categorizes as nonmandatory and nonenforceable levels, should be mandatory for regulated
utilities, and (2) whether the utilities complied with general order No. 103 standards in
existence before the adoption by DHS of maximum contaminant levels and action levels.
(Cal.P.U.C. Dec. No. 00-11-014, supra, 2000 Cal.P.U.C. Lexis 722 at pp. 20, 65, 73-74.) A
PUC rule requiring regulated utilities to meet DHS action levels would not be inconsistent
with mandatory DHS water quality standards. Indeed, during the investigation, the DHS
suggested that the PUC require utility compliance with the DHS action levels and customer
notification when DHS action levels are exceeded. (Cal.P.U.C. Dec. No. 00-11-014, supra,
2000 Cal.P.U.C. Lexis 722 at p. 37.)


Nevertheless, whether the PUC has independent authority to set water quality standards is not
dispositive. The PUC has constitutional and statutory authority and responsibilities to ensure that
the regulated utilities provide service (e.g., water) that protects the public health and safety. (§§
701, 451, 768.) While the water quality standards may be the product of DHS study and expertise,
they are the PUC standards as well. The Legislature, by mandating that the PUC standards cannot
be “inconsistent” with DHS water quality standards, has established that the DHS safety standards
are the minimum standards for the PUC to use in performing its regulatory function of ensuring
compliance with safety standards.


Since 1956, the PUC's supervisory policy, as embodied in general order No. 103, has required
public utilities to comply with the water quality standards of the relevant state and federal health
agencies, “ 'except as otherwise ordered by the Commission.' ” (Cal.P.U.C. Dec. No. 99-06-054,
supra, 1999 Cal.P.U.C. Lexis 312 at p. 40.) In implementing that policy, the PUC can require
prescribed water quality corrective actions, both in rate and complaint cases affecting particular
utilities and in industrywide investigations such as the 1998-2000 investigation into water quality.
( *272  Pub. Util. Code, §§ 1701-1702, 2101; Health & Saf. Code, § 116465; Ford v. Pacific Gas
& Electric Co. (1997) 60 Cal.App.4th 696, 707 [70 Cal.Rptr.2d 359]; see also Consumers Lobby
Against Monopolies v. Public Utilities Com. (1979) 25 Cal.3d 891, 907 [160 Cal.Rptr. 124, 603
P.2d 41].) It can enforce its orders and decisions by suit (Pub. Util. Code, § 2101), by mandamus
or injunction (id., §§ 2102-2103), by actions to recover penalties (id., §§ 2104, 2107), and by
contempt proceedings (id., § 2113). Thus, the PUC has the authority to adopt a policy on water
quality and to take the appropriate actions, if any, to ensure water safety.


3. The PUC Has Undertaken the Ongoing Regulation of Drinking Water Quality
As stated above, the PUC exercised its public health and safety authority over public utility water
service on a case-by-case basis from 1912 to 1956 and adopted general order No. 103 in 1956.
The PUC and DHS confirmed their partnership on water quality issues in a joint memorandum
of understanding in 1987, which was updated in 1996. (Cal.P.U.C. Dec. No. 99-06-054, supra,
1999 Cal.P.U.C. Lexis 312 at p. 28, fn. 16.) It acknowledged “their joint goal to ensure that
California water companies regulated by PUC are economically maintaining safe and reliable
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water supplies.” (Id., 1999 Cal.P.U.C. Lexis 312 at p. 111.) The memorandum defined DHS's
responsibility for identifying contaminants and the improvements necessary to provide safe
water supplies, and for initiating enforcement actions under the state SDWA; the PUC retained
responsibility for approving rate changes to finance improvements, for informing customers, and
for monitoring non-SDWA water quality requirements. The two agencies agreed to work together
and share information. (Id., 1999 Cal.P.U.C. Lexis 312 at pp. 104-120.)


In exercising its regulatory authority over water quality, the PUC has decided what constitutes
adequate compliance with applicable water quality standards, whether any increased water
treatment is justified in light of its impact on ratepayers, and what marginal increases in safety may
be gained. (See, e.g., California-American Water Co. (1986) 20 Cal.P.U.C.2d 596 [PUC refused to
authorize water utility to install water quality treatment facility, and instead ordered it to evaluate
other, less costly alternatives]; San Gabriel Valley Water Co. (1998) Cal.P.U.C. Dec. No. 98-08-034
[1998 Cal.P.U.C. Lexis 575] [PUC approved water utility's request for additional water quality
treatment facilities, rejecting ratepayers' argument that new treatment plant should be allowed only
when prescribed maximum contaminant levels exceed DHS standards].)


The Court of Appeal below noted other actions by the PUC with respect to the quality of
drinking water provided by public utilities: “In 1983, it *273  adopted a service improvement
policy, requiring water utilities to identify the most cost-effective alternatives for dealing with
water service problems, including contamination. In 1986, it issued guidelines for water quality
improvement projects. In 1990, it issued a risk and return report, addressing the development
of drinking water quality standards, new testing procedures, and application of drinking water
standards to large and small water utilities. In 1994, it issued a decision concluding that drinking
water quality standards would require investment of $50 million to $200 million in water treatment
facilities over the next several years. In 1996, it authorized water utilities to establish accounts
to record and recover expenses incurred in complying with EPA drinking water regulations and
paying DHS testing and regulatory fees. In addition, the commission issued a series of individual
rate decisions analyzing health standards and individual communities' abilities to absorb the costs
of varying treatment levels.”


The PUC itself has stated: “[T]he Commission's cost setting and regulating role is inextricably
bound to the quality of water provided by the regulated utilities.” (Cal.P.U.C. Dec. No. 99-09-073,
supra, 1999 Cal.P.U.C. Lexis 594 at p. 9.) “Most often, authorization for corrective or preventative
water quality measures occurs in a rate case.” (Cal.P.U.C. Dec. No. 99-06-054, supra, 1999
Cal.P.U.C. Lexis 312 at p. 31.) In reviewing a water utility's rate increase application, the PUC
must review the reasonableness of the utility's proposed investment, its compliance with health
department regulations, its implementation of previous PUC decisions affecting water quality,
and its compliance with general order No. 103. (Cal.P.U.C. Dec. No. 99-06-054, supra, 1999



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014400&pubNum=0000894&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Hartwell Corp. v. Superior Court, 27 Cal.4th 256 (2002)
38 P.3d 1098, 115 Cal.Rptr.2d 874, 32 Envtl. L. Rep. 20,477...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 17


Cal.P.U.C. Lexis 312 at pp. 31-32.) Thus, in setting rates at affordable levels, the PUC must balance
the quality and cost of water services.


In its final opinion, the PUC explained the basis for its concurrent jurisdiction with the DHS over
water quality safety: “A jurisdictional structure that preserves the authority of both DHS and the
[PUC] over the quality of water provided to residents and businesses by private water companies is
consistent with the original intent of the 1911 Act giving the [PUC] authority over water issues. It
remains crucial to the effective regulation of public utilities. The expertise of the [PUC], however,
has always centered around the creation of financial and regulatory incentives that foster and
support socially desired behavior from firms that operate in a marketplace characterized by limited
competition. Thus, it is clearly reasonable that the Legislature continue to marshal the expertise of
the [PUC] as well as the health-science expertise of DHS to support a public interest as critical as
the quality of drinking water.” (Cal.P.U.C. Dec. No. 00-11-014, supra, 2000 Cal.P.U.C. Lexis 722
at pp. 17-18.) As shown by the DHS's participation in the PUC's recent water quality investigation,
the PUC and the DHS continue to work together to ensure that public water utilities provide safe
and healthy water. *274


Plaintiffs argue that their lawsuits should not be preempted because the PUC has deferred to the
DHS to set and enforce water quality standards, has no expertise in water quality issues, and
has focused on ratemaking. Our decision in Covalt leads us to a different estimation of PUC's
regulatory involvement. In Covalt, notwithstanding the PUC's deference to the DHS's expertise
on health issues, we concluded that the PUC had preemptively exercised its authority to adopt a
policy on powerline EMF's. (Covalt, supra, 13 Cal.4th at pp. 926-934, 946-947.)


The circumstances in that case involved a PUC investigation into the health effects of EMF
emissions. The PUC had issued an interim opinion and order that summarized what had occurred
during the investigation up to that point and the recommendations for further studies. In the
interim opinion and order, the PUC recognized the DHS's expertise and concurrent jurisdiction in
establishing EMF policy. (Re Potential Health Effects of Electric and Magnetic Fields of Utility
Facilities (1993) 52 Cal.P.U.C.2d 1, 8, 14-15.) We noted that, for the investigation, the PUC had
asked DHS to assess the scientific evidence concerning the potential dangers of EMF's and had
relied on the DHS witness in developing a policy on the potential health risks of EMF's from utility
facilities. (Id. at p. 8; Covalt, supra, 13 Cal.4th at p. 930.) In determining the need for further
research and education programs, the PUC found that the DHS was the “appropriate agency” “to
inform [it] as to the type of public health risk, if any, connected to EMF exposure and utility
property or operations” and “to define the research needed to determine whether there is a clear
cause and effect relationship between EMF from utility property and public health.” (Re Potential
Health Effects of Electric and Magnetic Fields of Utility Facilities, supra, 52 Cal.P.U.C.2d at pp.
27-28.) Accordingly, DHS was designated as the EMF education and research program manager.
(Id. at pp. 15, 21, 30.) Its duties included implementing and coordinating statewide research
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and education programs, defining the needed research, developing educational information for
distribution to utility customers, monitoring the quality of research and education, and providing
an annual research report to PUC. (Id. at pp. 16, 22-23, 26, 28-30; see also Covalt, supra, 13
Cal.4th at pp. 932-933.)


It is true that the PUC's primary involvement with water quality has been in the context of
ratemaking, determining which water quality improvements to authorize or mandate and their
costs, and the necessary rate increases. However, in making those decisions, the PUC had to
consider, as it did in Covalt, the health and safety of the service provided by the regulated utilities.
Accordingly, we find that the PUC has exercised and continues to exercise its jurisdiction to
regulate drinking water quality. *275


4. Some of Plaintiffs' Actions Would Interfere with the PUC's General
Supervisory and Regulatory Policies, While Others Would Not


(2b) Under the third prong of Covalt, superior court lawsuits against public utilities are barred by
section 1759 “not only when an award of damages would directly contravene a specific order or
decision of the commission, i.e., when it would 'reverse, correct, or annul' that order or decision, but
also when an award of damages would simply have the effect of undermining a general supervisory
or regulatory policy of the commission, i.e., when it would 'hinder' or 'frustrate' or 'interfere with' or
'obstruct' that policy.” (Covalt, supra, 13 Cal.4th at p. 918.) “ 'The PUC has exclusive jurisdiction
over the regulation and control of utilities, and once it has assumed jurisdiction, it cannot be
hampered, interfered with, or second-guessed by a concurrent superior court action addressing
the same issue.' ” (Id. at p. 918, fn. 20, italics omitted; see, e.g., Waters, supra, 12 Cal.3d at pp.
10-12 [damage action for negligence in providing telephone service conflicted with PUC-approved
tariff limiting telephone customer to credit allowance for improper service].) In short, an award
of damages is barred by section 1759 if it would be contrary to a policy adopted by the PUC and
would interfere with its regulation of public utilities. (Waters, supra, 12 Cal.3d at pp. 4, 11.)


On the other hand, superior courts are not precluded from acting in aid of, rather than in derogation
of, the PUC's jurisdiction. (Vila v. Tahoe Southside Water Utility (1965) 233 Cal.App.2d 469 [43
Cal.Rptr. 654].) Thus, a court has jurisdiction to enforce a water utility's legal obligation to comply
with PUC standards and policies and to award damages for violations. (See, e.g., id. at pp. 479-480
[office building owner permitted to seek damages for water utility's failure to provide single water
service connection to multipletenant building as required by unambiguous tariff approved by the
PUC].)


“When the bar raised against a private damages action has been a ruling of the commission on a
single matter such as its approval of a tariff or a merger, the courts have tended to hold that the
action would not 'hinder' a 'policy' of the commission within the meaning of Waters and hence may
proceed. But when the relief sought would have interfered with a broad and continuing supervisory
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or regulatory program of the commission, the courts have found such a hindrance and barred the
action under section 1759.” (Covalt, supra, 13 Cal.4th at pp. 918-919.)


a. Damages
(1c) Plaintiffs alleged water contamination without regard to whether the water met drinking water
standards (e.g., injury from “the toxic contamination of drinking water, with chemicals, including,
but not limited to,” three *276  chemicals with established maximum contaminant levels). They
also alleged water contamination that exceeded and violated federal and state drinking water
standards. In essence, plaintiffs challenged both the adequacy of the standards and compliance
with those standards.


The first challenge, to the adequacy of the standards, is barred. An award of damages on the theory
that the public utilities provided unhealthy water, even if that water actually met DHS and PUC
standards, would interfere with a “broad and continuing supervisory or regulatory program” of the
PUC. (Covalt, supra, 13 Cal.4th at p. 919.) In order to perform its regulatory functions, such as
ratemaking, the PUC must have certain water quality benchmarks. For example, in determining
whether to approve a rate increase, the PUC must consider whether a regulated water utility's
existing revenues are adequate to finance any water treatment facility that may be needed. Whether
a treatment facility is needed, and, if so, the expense thereof, cannot be determined except with
reference to an applicable water quality standard. General order No. 103, promulgated by the PUC
in 1956, formally adopted the DHS water quality standards as its own. Thus, the DHS standards
serve as those benchmarks. A superior court determination of the inadequacy of a DHS water
quality standard applied by the PUC would not only call DHS regulation into question, it would
also undermine the propriety of a PUC ratemaking determination. Moreover, the DHS standards
have been used by the PUC in its regulatory proceedings for many years as an integral part of its
broad and continuing program or policy of regulating water utilities. As part of that regulatory
program, the PUC has provided a safe harbor for public utilities if they comply with the DHS
standards. An award of damages on the theory that the public utilities provided unhealthy water,
even if the water met DHS standards, “would plainly undermine the commission's policy by
holding the utility liable for not doing what the commission has repeatedly determined that it and
all similarly situated utilities were not required to do.” (Covalt, supra, 13 Cal.4th at p. 950.) Thus,
such damage actions are barred.


On the other hand, damage claims based on the theory that the water failed to meet federal and
state drinking water standards are not preempted by section 1759. A jury award based on a finding
that a public water utility violated DHS standards would not interfere with the PUC regulatory
policy requiring water utility compliance with those standards. We recognize that in PUC Decision
No. 00-11-014, the final opinion on water quality, the PUC made a retrospective finding that the
regulated utilities investigated, including the regulated defendants in this case, had substantially
complied with DHS drinking water standards for the past 25 years. However, that factual finding
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was not part of an identifiable “broad and continuing supervisory or regulatory program of the
commission” (Covalt, supra, 13 Cal.4th at p. 919), *277  related to such routine PUC proceedings
as ratemaking (see Citizens Utilities Co. v. Superior Court, supra, 56 Cal.App.3d 399) or approval
of water quality treatment facilities. Nor was that finding part of a broad and continuing program
to regulate public utility water quality, a point the PUC itself implicitly recognized during its
investigation when it stated: “This investigation is an inquiry into the safety of the drinking
water supplied by Commission regulated water utilities. This is an information gathering process.
This is not a rulemaking proceeding, although the information gathered here may result in our
instituting a rulemaking proceeding to develop new operating practices for regulated water utilities
to better ensure the health and safety of water service. This is also not an enforcement proceeding,
although the information accumulated here regarding the compliance of regulated water utilities
with the safe drinking water laws may result in our instituting formal enforcement investigations of
individual water utilities where justified.” (Cal.P.U.C. Dec. No. 99-06-054, supra, 1999 Cal.P.U.C.
Lexis 312 at pp. 48-49, fn. omitted.)


Although a PUC factual finding of past compliance or noncompliance may be part of a future
remedial program, a lawsuit for damages based on past violations of water quality standards would
not interfere with such a prospective regulatory program. As noted, the PUC can redress violations
of the law or its orders by suit (§ 2101), by mandamus or injunction (§§ 2102-2103), by actions
to recover penalties (§§ 2104, 2107), and by contempt proceedings (§ 2113), but these remedies
are essentially prospective in nature. They are designed to stop the utilities from engaging in
current and ongoing violations and do not redress injuries for past wrongs. (See Vila v. Tahoe
Southside Water Utility, supra, 233 Cal.App.2d at p. 479 [the PUC has no authority to award
damages].) Here, plaintiffs alleged injuries caused by water that failed to meet state and federal
drinking water standards “for many years.” Because the PUC cannot provide for such relief for past
violations, those damage actions would not interfere with the PUC in implementing its supervisory
and regulatory policies to prevent future harm.


The regulated and nonregulated defendants argue that an award of damages against the regulated
utility defendants for providing harmful or unhealthy water, would directly “contravene” a specific
order or decision of the PUC, as stated in Covalt. (Covalt, supra, 13 Cal.4th at p. 918.) However,
the Covalt language regarding the contravention of an order was simply a reference to the statutory
language in subdivision (a) of section 1759 that “No court of this state, except the Supreme Court
and the court of appeal ... shall have jurisdiction to review, reverse, correct, or annul any order or
decision of the commission ....” (Covalt, supra, at p. 918.) Although a jury award supported by a
finding that a public water utility violated DHS and PUC standards would be contrary to a single
PUC decision, it would not *278  hinder or frustrate the PUC's declared supervisory and regulatory
policies, for the reasons discussed earlier. Under the provisions of section 1759, it would also not
constitute a direct review, reversal, correction, or annulment of the decision itself. Accordingly,
such a jury verdict would not be barred by the statute.
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b. Injunctive Relief
In addition to alleging damages, the Santamaria plaintiffs asked for injunctive relief for current
water quality violations. However, a court injunction issued after a jury finding of DHS standards
violations would “interfere with the commission in the performance of its official duties ....” (§
1759.) As part of its water quality investigation, the PUC determined, not only whether the
regulated utilities had complied with drinking water standards for the past 25 years, but also
whether they were currently complying with existing water quality regulation. (Cal.P.U.C. Dec.
No. 00-11-014, supra, 2000 Cal.P.U.C. Lexis 722 at pp. 5, 105-108.) In PUC Decision No.
00-11-014, the final opinion on water quality, the PUC found that the regulated utility defendants
in this case were in compliance with DHS regulations and that “no further inquiry or evidentiary
hearings” were required regarding compliance. (Cal.P.U.C. Dec. No. 00-11-014, supra, 2000
Cal.P.U.C. Lexis 722 at p. 6.) Based on that factual finding, the PUC impliedly determined it need
not take any remedial action against those regulated utilities. A court injunction, predicated on
a contrary finding of utility noncompliance, would clearly conflict with the PUC's decision and
interfere with its regulatory functions in determining the need to establish prospective remedial
programs. In contrast, even if a jury award of damages on a finding of past violations would conflict
with the PUC's factual finding of no past violations, the jurisdictional role of the PUC would not
be affected. Under the regulatory framework at issue, here, the PUC's role is to ensure present and
future compliance. 10  *279


10 Plaintiffs claim that PUC jurisdiction cannot preempt the private right of actions established
by Proposition 65 (the Safe Drinking Water and Toxic Enforcement Act of 1986; Health
& Saf. Code, § 25249.5 et seq.) or the state SDWA, and that citizen enforcement is an
essential part of the regulatory scheme. However, plaintiffs do not qualify as citizen enforcers
of water quality standards under Proposition 65. Private enforcement under Proposition
65 supplements agency enforcement only if the Attorney General or other appropriate
prosecutor has failed to act diligently against an alleged violator and notice of the alleged
violation has been given to the appropriate prosecutor. (Health & Saf. Code, § 25249.7;
see also 42 U.S.C. § 300j-8(b) [similar procedural requirements required for federal citizen
enforcement proceedings].) The private enforcer may not seek damages, but may only obtain
injunctive relief and statutory penalties. (Health & Saf. Code, § 25249.7, subds. (a), (b), (d).)
Apart from failing to meet the procedural prerequisites, plaintiffs' damage claims clearly
disqualify them as citizen enforcers. Moreover, preemption of private injunctive relief claims
would not affect the enforcement provisions of either the state SDWA or Proposition 65.
The state SDWA can be enforced by the DHS (Health & Saf. Code, §§ 116325, 116500,
116660) or the Attorney General (Code Civ. Proc., § 803; Citizen Utilities Co. v. Superior
Court, supra, 56 Cal.App.3d at pp. 403-407), but there is no mandate for citizen enforcement
actions under the state SDWA. Also, most, if not all, public water utilities are exempted from
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the coverage of Proposition 65. (Health & Saf. Code, §§ 25249.5, 25249.6, 25249.11, subd.
(b), 116275, subd. (h).)


In summary, plaintiffs' damage claims, alleging water contamination irrespective of whether
drinking water standards were met, and their injunctive relief claims, are preempted by section
1759. 11  On the other hand, plaintiffs' damage claims alleging water contamination that violated
and exceeded federal and state drinking water standards are authorized under section 2106. 12


11 The regulated utilites argue that, because plaintiffs who intervened in the PUC's water quality
investigation failed to appeal the PUC's jurisdictional finding, they are collaterally estopped
from challenging its conclusion that it has jurisdiction over the quality of water supplied
by the regulated utilities. The PUC found that it possesses authority and has exercised its
authority to regulate the quality of the service and the drinking water that the water utilities
provide. The PUC expressly refused to decide the third Covalt prong: whether the lawsuits
in this case interfered with its water quality investigation. (Cal.P.U.C. Dec. No. 99-06-054,
supra, 1999 Cal.P.U.C. Lexis 312 at p. 65, fn. 37.) Because we agree that the PUC has
jurisdiction and has exercised its jurisdiction over the water quality supplied by the regulated
utilities, we need not address the collateral estoppel claim.


12 Plaintiffs request that we take judicial notice of what appear to be Internet articles found
on a DHS Web site. These articles indicate, as of January 3, 2001, that chromium VI is
an unregulated chemical that required monitoring. Plaintiffs seek judicial notice of those
articles as proof that their allegations raise no conflict with PUC policy because neither the
PUC nor DHS has set water quality standards that govern chromium VI, an “unregulated
chemical.” The regulated utilities and the industrial defendants oppose the motion for judicial
notice. We deny plaintiffs' request. As stated by the industrial defendants, the articles contain
unauthenticated statements with no indication of author, custodian, date of creation, purpose,
reliability, or veracity. Also, the articles do not appear to be relevant because the complaint
did not specifically allege plaintiffs had been exposed to chromium VI and no evidence
regarding this chemical had been presented to the trial court.


B. Section 1759 Does Not Bar the Superior Court
Actions Against Defendants Not Regulated by the PUC


Advocating an “issue oriented analysis,” the nonregulated water providers and the industrial
defendants claim that, as with the regulated utilities, the superior court actions against them
are preempted. Their claim is based on the following arguments: (1) the statutory language of
section 1759 does not make any distinction between utility and nonutility parties to a lawsuit; (2)
our opinion in Covalt affirms that preemption of court proceedings applies to issues or subject
matter before the PUC, not just to actions against regulated companies, if “an award of damages
would simply have the effect of undermining a general supervisory or regulatory policy of the
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commission”; and (3) the issues in the superior court actions and the PUC investigation involve the
safety of the very same water supply. Thus, it is argued, a jury *280  award of damages against a
nonregulated defendant, based on a determination that the water is unhealthy, would conflict with
the PUC's conclusion that the water is safe and would undermine its drinking water policy.


Plaintiffs in the four lawsuits dispute that all of the water alleged to be contaminated is identical
to the water provided by the regulated utilities. They claim that the liability of the nonregulated
water providers and the industrial defendants are not “derivative” of the water supplied by the
regulated utilities. They assert that: (1) although the nonregulated water providers sold wholesale
water to some of the regulated utilities, they also supplied water to nonregulated water purveyors
that may have supplied water to plaintiffs; and (2) the alleged contamination of the groundwater
by the industrial defendants also contaminated the groundwater used and supplied by nonregulated
water providers. Plaintiffs argue, therefore, that the water and the issues are not the same.


In rejecting the preemption argument advanced by the nonregulated water providers and the
industrial defendants, the Court of Appeal below stated: “Section 1759 provides that no trial level
court may 'review, reverse, correct, or annul' or 'enjoin, restrain, or interfere with' the PUC in its
performance of its duties. By no stretch of language or logic does this mean that trial courts may
not decide issues between parties not subject to PUC regulation simply because the same or similar
issues are pending before the PUC or because the PUC regulates the same subject matter in its
supervision over public utilities.” (Fn. omitted.)


We agree. First, although section 1759 does not expressly restrict preemption to claims involving
regulated utilities, it cannot be construed in isolation; rather, it must be viewed in context with “
' ”the entire scheme of law of which it is part so that the whole may be harmonized and retain
effectiveness.“ ' ” (People v. Ledesma (1997) 16 Cal.4th 90, 95 [65 Cal.Rptr.2d 610, 939 P.2d
1310]; County of Sacramento v. Workers' Comp. Appeals Bd. (1999) 69 Cal.App.4th 726, 733
[81 Cal.Rptr.2d 780].) The California Constitution authorizes the PUC to establish rules only for
utilities. (Cal. Const., art. XII, § 6.) The powers granted to the PUC by the Legislature must be
“cognate and germane to the regulation of public utilities ....” (Morel v. Railroad Commission
(1938) 11 Cal.2d 488, 492 [81 P.2d 144].) The Legislature specified the PUC's regulatory powers
over public utilities in the Public Utilities Code, of which section 1759 is a part. Under section
1759, a superior court cannot “enjoin, restrain, or interfere with the [PUC] in the performance
of its official duties ....” (Italics added.) Thus, when read in context with the entire regulatory
scheme, section 1759 must be read to bar superior court jurisdiction that interferes with the
PUC's performance of *281  its regulatory duties, duties which by constitutional mandate apply
only to regulated utilities. Although a superior court jury may return findings on water safety
issues that would conflict with those decided by the PUC on the same or similar issues, neither
the nonregulated water providers nor the industrial defendants adequately explain how such
conflicting findings, relating to them, would interfere with the PUC's official regulatory duties.
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Second, the nonregulated defendants fail to cite case law to support their view that the jurisdictional
bar of section 1759 applies to nonregulated parties. Instead, they rely on isolated statements in
cases referring to the preemptive effect of issues or cases pending before the PUC. They argue
that those cases do not expressly confine their preemption language to actions against regulated
parties. (See, e.g., Covalt, supra, 13 Cal.4th at p. 944 [“[t]he question is therefore whether section
1759 applies to this case” (italics added)]; id. at p. 918, fn. 20 [“ 'once [the PUC] has assumed
jurisdiction, it cannot be hampered, interfered with, or second-guessed by a concurrent superior
court action addressing the same issue' ” (italics added, original italics omitted)]; Barnett v. Delta
Lines, Inc. (1982) 137 Cal.App.3d 674, 681 [187 Cal.Rptr. 219] [same].) Because those cases
involved only regulated utilities, the references to the preemptive effect of “issues” or “cases”
pending before the PUC must be read in context with the facts of the case, i.e., as barring only
actions brought in trial courts against regulated utilities. (Ginns v. Savage (1964) 61 Cal.2d 520,
524, fn. 2 [39 Cal.Rptr. 377, 393 P.2d 689] [“Language used in any opinion is of course to be
understood in the light of the facts and the issue then before the court, and an opinion is not
authority for a proposition not therein considered”].)


Indeed, in Covalt, supra, 13 Cal.4th 893, and Waters, supra, 12 Cal.3d 1, we sought to reconcile
sections 1759 and 2106. Section 2106, by its terms, applies only to a “public utility” and does not
authorize lawsuits against nonregulated entities. Therefore, the rationale expressed in both cases
applies only to bar superior court jurisdiction over lawsuits otherwise authorized by section 2106,
i.e., cases against regulated utilities.


Third, the regulatory scheme contained in the Public Utilities Code is rooted in the recognition that
business enterprises “affected with a public interest” are subject to government regulation under
the state's police power. (See Munn v. Illinois (1876) 94 U.S. 113, 125-130 [24 L.Ed. 77, 84-86];
Gay Law Students Assn. v. Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458, 476 [156 Cal.Rptr. 14,
595 P.2d 592].) Endowed by the state with a legally enforceable monopoly and authorized by the
state to charge rates that guarantee it a reasonable rate of return (Gay Law Students Assn., supra,
24 Cal.3d at p. 476), a public utility, in turn, must comply with the comprehensive regulation of
its rates, services, and facilities as specified in the Public Utilities *282  Code. (See Pacific Gas
& Elec. v. Energy Resources Comm'n (1983) 461 U.S. 190, 205 [103 S.Ct. 1713, 1722-1723, 75
L.Ed.2d 752]; Sidak & Spulber, Deregulatory Takings and Breach of the Regulatory Contract
(1996) 71 N.Y.U. L.Rev. 851, 907.) Thus, “ 'a public utility, being strictly regulated in all operations
with considerable curtailment of its rights and privileges, shall likewise be regulated and limited
as to its liabilities. In consideration of its being peculiarly the subject of state control, ”its liability
is and should be defined and limited.“ [Citation.]' ” (Waters, supra, 12 Cal.3d at p. 7; see also
Los Angeles Cellular Telephone Co. v. Superior Court (1998) 65 Cal.App.4th 1013, 1018 [76
Cal.Rptr.2d 894] [“As our courts have long recognized, it is an equitable trade-off—the power to
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regulate rates and to set them below the amount an unregulated provider might otherwise charge
requires a concomitant limitation on liability”].)


Finally, unlike the regulated utilities, the PUC has no jurisdiction to hear complaints or claims
against any nonregulated entities. If claims against nonregulated entities were preempted by
section 1759, they could not be heard in any forum.


The Court of Appeal below correctly noted that, “the nonregulated defendants do not invite us
to find that the PUC has de facto authority to regulate their conduct. Some seem to be claiming
only a tangential benefit from PUC regulation—a stay or preemption of actions against them
—unencumbered by the burdens of PUC regulation.” We conclude that section 1759 does not
preempt these lawsuits in superior court against the nonregulated water providers and the industrial
defendants. 13


13 The nonregulated water providers and the industrial defendants argue that, in the alternative,
the Court of Appeal should have ordered the trial courts to stay the actions under the doctrine
of primary jurisdiction, pending resolution of the PUC's water quality investigation. Because
the PUC issued its final opinion in that investigation after the filing of the briefs, we need
not address that claim.
In the final opinion on water quality, the PUC noticed its intention to initiate a future
limited investigation into whether utilities complied with the PUC standards prior to the
establishment of DHS standards. (Cal.P.U.C. Dec. No. 00-11-014, supra, 2000 Cal.P.U.C.
Lexis 722 at pp. 16-17.) In their supplemental briefs, the industrial defendants urge us to
order a stay as to claims for damages caused by water provided before the adoption of DHS
standards, pending completion of the future PUC investigation. We decline to do so for
obvious reasons. That claim was never made to the superior court or Court of Appeal and
can be decided more appropriately by the superior court.


Conclusion
In the four actions, the damage claims alleging violations of federal and state drinking water
standards against the regulated utilities are not preempted. Thus, we reverse the judgment of the
Court of Appeal insofar as it found preemption as to those claims. Regarding the remaining claims
against *283  the regulated utilities, we affirm the judgment of the Court of Appeal. We further
affirm the judgment of the Court of Appeal insofar as it held that the causes of action against the
nonregulated water providers and industrial defendants are not preempted. We remand the case to
that court for further proceedings consistent with this opinion.


George, C. J., Kennard, J., Baxter, J., Brown, J., and Moreno, J., concurred.
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KLINE, J. *


* Presiding Justice of the Court of Appeal, First Appellate District, Division Two, assigned by
the Chief Justice pursuant to article VI, section 6 of the California Constitution.


I concur and write separately to explain why I believe regulation of water quality is among the
“official duties” of the Public Utilities Commission (PUC or commission). (Pub. Util. Code,
§ 1759.) 1  Some of my reasons go beyond those described by the majority and relate more
specifically to the commission's authority to promulgate water quality standards stricter than those
of the California Department of Health Services (DHS), an issue central to the jurisdictional
dispute.


1 All statutory references are to the Public Utilities Code unless otherwise indicated.


Plaintiffs in these actions maintain that the 1976 amendment to section 770—which eliminated
the prohibition on the PUC applying its water quality standards to regulated utilities and provided
instead that any such standards it may apply shall not be “inconsistent” with DHS standards
—means that PUC water quality standards may not differ in any way from those promulgated
by DHS, which would bar the commission from imposing standards higher than those of DHS.
Plaintiffs' construction of the amendment renders it meaningless. If, as plaintiffs argue, the
amendment means the PUC cannot apply its own standards, but only those of DHS, the amendment
would have no different effect than the language it replaced, and the Legislature would have
performed an idle act. Given the context in which the Legislature acted, the only sensible
interpretation is that “inconsistent” means less rigorous, so that the purpose of the amendment to
section 770 is analogous to that of the federal Safe Drinking Water Act (42 U.S.C. § 300f et seq.)
(federal SDWA), which prohibits the states from enacting water quality standards less stringent
than those established by the federal government, but permits them to impose more stringent
requirements. (42 U.S.C. § 300g.)


Because, as the majority says, the Legislature established only that DHS water quality standards
are “the minimum standards for the PUC to use in performing its regulatory function” (maj. opn.,
ante, at p. 271, italics added), the commission is free to subject regulated water utilities to stricter
standards than are imposed by DHS. *284


The title of the PUC investigation in this case 2  reflects the commission's concern that the DHS
standards it now applies may not adequately protect the public; and the PUC made clear during
the proceedings that it was considering the promulgation of higher standards. As the commission
stated, “we do not intend to reduce MCLs [maximum contaminant levels], Action Levels or similar
standards which are terms of art in the lexicon of [Safe Drinking Water Act] law and regulation.
Drinking water standards, including established MCLs, are minimum water quality requirements
and we cannot and shall not tamper with those requirements. We do not intend to duplicate the
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processes employed by DHS and [the federal Environmental Protection Agency] to develop those
standards. We do intend to employ the knowledge of these agencies as we pursue this investigation.
The evidence adduced in this proceeding may support the development of additional operating
practices for regulated utilities. If so, we would expect that such new rules either will fill an
identifiable void, if any there is, in the DHS regulatory scheme or will be practices stricter than
those of DHS and/or they will be practices particularly suited to the regulation of investor-owned
water utilities. In any event, before we can determine what actions, if any, might better promote
safe drinking water service by regulated water utilities, we must have a clear understanding of the
safety status of existing regulation. Therefore, we need to receive evidence on the questions posed
in the OII [Order Instituting Investigation].” 3  (Cal.P.U.C. Interim Opinion Denying Motions
Challenging Jurisdiction to Conduct Investigation 09-03-013 (June 10, 1999) Dec. No. 99-06-054
[1999 Cal.P.U.C. Lexis 312 at pp. 73-74], italics added. (Interim PUC Opinion).) As the majority
has noted, in its final opinion on water *285  quality the PUC ordered a subsequent investigation
and/or rulemaking proceeding to consider, among other things, whether DHS's “action levels,”
which are neither mandatory nor enforceable, should be mandatory for regulated utilities. (Maj.
opn. ante, at p. 271, fn. 9.) Such a PUC rule would impose water quality standards higher than
those imposed by DHS.


2 “Investigation on the Commission's own motion into whether existing standards and policies
of the Commission regarding drinking water quality adequately protect the public health
and safety with respect to contaminants such as Volatile Organic Compounds, Perchlorate,
MTBEs, and whether those standards and policies are being uniformly complied with by
Commission regulated utilities.” (Cal.P.U.C. Order Instituting Investigation No. 98-03-013
(Mar. 12, 1998) [1998 Cal.P.U.C. Lexis 73].)


3 These statements appear to represent a substantial policy change for the PUC, as the
commission has heretofore consistently and rather summarily rebuffed consumer complaints
that the DHS standards it applies are inadequate. For example when, in 1966, the PUC was
asked to order “optimum” fluoridation of drinking water, the commission held: “With respect
to the purity and safety of drinking water, the Commission will not question the findings
and recommendations of the California Department of Health, which is charged with such
responsibility.” (City of San Jose v. San Jose Water District (1966) 66 Cal.P.U.C. 694, 698.)
Similarly, in 1972, the PUC again rejected complaints concerning the quality of a purveyor's
water: “The State Board of Public Health [DHS] has the authority ... to suspend or revoke a
utility's water permit at any time if it determines that the water is or may become unpure or
unwholesome. Under [the Health and Safety Code], and in accordance with General Order
103, it is not appropriate for the Commission to determine this question. Petitioners should
direct their allegations on this question to the [DHS].” (Washington Water & Light Co. (1972)
73 Cal.P.U.C. 284, 303; see also Pool v. Mokelumne River Power & Water Co. (1918) 15
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C.R.C. 38, 39 [“[t]he question of the healthful quality of the water is one to be passed on
by the State Board of Health.”].)


The substance of the PUC proceedings demonstrates that the commission is discharging its
responsibility under section 761 to inquire whether the “practices” of or “service[s]” provided by
defendant regulated water utilities are “unsafe,” and, if so, to fix the problem by “prescrib[ing]
rules for the performance of any service or the furnishing of any commodity ... supplied by any
public utility.” In short, the PUC inquiry into the adequacy of DHS standards, and any higher
standards it may impose, are or would be in the performance of its “official duties” (§ 1759) to
protect the public health and safety.


Significantly, DHS, which actively participated in the commission proceedings, never suggested
that the PUC's expressed interest in whether it needed to exercise its authority to subject regulated
water utilities to water quality standards higher than those of DHS would, if acted upon, offend
the federal SDWA or the state Safe Drinking Water Act (Health & Saf. Code, § 116275 et seq.)
(state SDWA), and the DHS expressed no other objection to PUC assertion of authority to impose
water quality standards higher than its own. On the contrary, DHS explained why it might be
appropriate for the PUC to subject the almost 200 water utilities it regulates to higher standards
than does DHS. According to DHS, “ 'the increase in population growth and demand for drinking
water throughout the state has diminished the options utilities have to reserve and select high
quality sources of drinking water. The impact of groundwater contamination from industrial and
agricultural practices has been significant in some areas of the state. Public water systems are no
longer able to forego the use of contaminated drinking water sources, including those associated
with Superfund sites, since that water may be needed to meet increased demand.' ” (Interim PUC
Opinion, supra, 199 Cal.P.U.C. Lexis 312 at p. 76.) Moreover, as DHS specifically acknowledged,
“[t]here are some contaminants that were known to exist in drinking water sources but were never
regulated.” (Ibid., italics added.)


DHS's conduct in the PUC proceeding demonstrates that it does not believe the state SDWA (or
the memorandum of understanding DHS originally entered into with the PUC in 1987) would
prevent the PUC from imposing water quality standards higher than its own, or that such standards,
including those pertaining to contaminants for which there now are no enforceable DHS standards,
would be “inconsistent” with DHS standards. As the primary agency charged with implementing
the state SDWA, DHS's *286  view is entitled to judicial respect. The questions whether an
administrative agency properly applies legislative standards and acts within authority conferred
by the Legislature are, of course, ultimately decided by the courts (Quackenbush v. Mission
Ins. Co. (1996) 46 Cal.App.4th 458, 466 [54 Cal.Rptr.2d 112]), but an administrative agency's
“interpretation of a statute it routinely enforces is entitled to great weight and will be accepted
unless its application of legislative intent is clearly unauthorized or erroneous.” (American
Federation of Labor v. Unemployment Ins. Appeals Bd. (1996) 13 Cal.4th 1017, 1027 [56
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Cal.Rptr.2d 109, 920 P.2d 1314], citing Pacific Legal Foundation v. Unemployment Ins. Appeals
Bd. (1981) 29 Cal.3d 101, 109 [172 Cal.Rptr. 194, 624 P.2d 244].)


Neither does PUC's General Order 103 bar the PUC from imposing higher water quality standards
in the future. While at present this order only requires compliance with federal and state
water quality standards, the phrase “except as otherwise ordered by the Commission,” must be
interpreted as reserving the right to impose the higher standards the commission is allowed to
impose under section 770. In any event, as the PUC had the authority to adopt General Order 103,
so too does it retain power to repeal or amend it so that it is consistent with the imposition of PUC
water quality standards higher than those promulgated by DHS.


For the foregoing reasons, as well as those set forth by Justice Chin for the majority, I agree that the
PUC has independent regulatory authority to promulgate water quality standards applicable to the
water utilities it regulates and that such standards may be the same as or stricter (but not less strict)
than those promulgated by DHS under the state SDWA. There may be circumstances in which
a superior court award of damages for injuries sustained by the provision of water standards or
other rules applied by the PUC might interfere with the PUC's performance of its “official duties,”
and therefore violate section 1759, 4  but, as the majority has explained, they are not presented by
this case. *287


4 For example, under section 735 the PUC has authority to receive and rule on claims for
damages resulting from the violation of any of the provisions of sections 494 (relating to
common carrier rates and fares) or 532 (relating to the rates, tolls, rentals and other charges
imposed by public utilities), even though a suit seeking such damages could alternatively be
instituted “in any court of competent jurisdiction.” Section 1759 would clearly bar a superior
court from entertaining a claim for damages for violation of section 494 or 532 that had
previously been submitted to and rejected by the commission.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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118 Cal.App.4th 1174
Court of Appeal, First District, Division 5, California.


PG & E CORPORATION, Petitioner,
v.


PUBLIC UTILITIES COMMISSION, Respondent;
Office of Ratepayer Advocates et al., Real Parties in Interest.


[And five other cases. * ].


* Pacific Gas and Electric Company v. Public Utilities Commission (A099864); Sempra
Energy v. Public Utilities Commission (A100892); Sempra Energy v. Public Utilities
Commission (A100895); Edison International v. Public Utilities Commission (A100896);
and Edison International et al. v. Public Utilities Commission (A100897).


Nos. A099858, A099863, A099864, A100892, A100895, A100896, A100897.
|


May 21, 2004.
|


Review Denied Sept. 1, 2004. **


** Chin, J., did not participate therein.


Synopsis
Background: The Public Utilities Commission (PUC), Nos. 02–01–037, 02–01–039, 02–07–043,
02–07–044, issued rulings concerning its investigation initiated during height of state's electricity
energy crisis, which included review of PUC's approvals of reorganizing public utilities under
holding companies. Holding companies of three large investor-owned electric utilities sought
review.


Holdings: In a consolidated proceeding, the Court of Appeal, Jones, P.J., held that:


[1] PUC was exercising limited jurisdiction, rather than seeking to assert general jurisdiction, over
holding companies;


[2] PUC's exercise of limited jurisdiction did not require express statutory authority;
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[3] conditions previously imposed on holding companies were not contractual obligations that
required civil action to enforce; and


[4] PUC's interim interpretation of the first priority condition imposed on holding company was
not ripe for review.


Affirmed in part and affirmed without prejudice in part.


West Headnotes (28)


[1] Certiorari Grounds in general
Where writ review is the exclusive means of appellate review of a final order or judgment,
an appellate court may not deny an apparently meritorious writ petition, timely presented
in a formally and procedurally sufficient manner, merely because the petition presents no
important issue of law or because the court considers the case less worthy of its attention
than other matters.


1 Cases that cite this headnote


[2] Public Utilities Appeal from Orders of Commission
Under statute allowing any aggrieved party to a Public Utilities Commission (PUC)
decision to petition for a writ of review in the Court of Appeal, the Court of Appeal is not
compelled to issue the writ if the PUC did not err. West's Ann.Cal.Pub.Util.Code § 1756(a).


6 Cases that cite this headnote


[3] Public Utilities Appeal from Orders of Commission
Although summary denial of a petition seeking prerogative writs such as mandate and
prohibition does not preclude further litigation of the issues presented, a summary denial
of a petition for writ of review from a Public Utilities Commission (PUC) order acts as
law of the case, precluding further litigation between the parties of the challenged PUC
order. West's Ann.Cal.Pub.Util.Code § 1756(a).


[4] Administrative Law and Procedure Public utilities
Public Utilities Review and determination in general
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Interpretation by the Public Utilities Commission (PUC) was entitled to some judicial
deference, but was one of among several tools available to the court in determining the
meaning and legal effect of statute. West's Ann.Cal.Pub.Util.Code § 1757.


1 Cases that cite this headnote


[5] Administrative Law and Procedure Competence, expertise, and knowledge of
agency
In general, an agency's interpretation of statutes within its administrative jurisdiction are
given presumptive value as a consequence of the agency's special familiarity and presumed
expertise with satellite legal and regulatory issues.


5 Cases that cite this headnote


[6] Administrative Law and Procedure Public utilities
Public Utilities Review and determination in general
Ordinarily, interpretation by the Public Utilities Commission (PUC) of the Public Utilities
Code should not be disturbed unless it fails to bear a reasonable relation to statutory
purposes and language.


6 Cases that cite this headnote


[7] Administrative Law and Procedure Deference to Agency in General
The general rule of deference to interpretations of statutes subject to the regulatory
jurisdiction of agencies does not apply when the issue is the scope of the agency's
jurisdiction.


4 Cases that cite this headnote


[8] Appeal and Error Statutory or legislative law
Interpretation of statutes is a question of law subject to independent judicial review.


1 Cases that cite this headnote


[9] Administrative Law and Procedure Deference to Agency in General
In interpreting statutes, courts are free to take into account agency interpretations, but such
agency interpretations are not binding or necessarily even authoritative.
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1 Cases that cite this headnote


[10] Administrative Law and Procedure Deference to Agency in General
Administrative Law and Procedure Circumstances or Time of Construction
The weight courts attach to agency interpretations of statutes is contextual and depends
on factors such as the thoroughness evident in the agency's consideration, the validity of
its reasoning, its consistency with earlier and later pronouncements, and all those factors
which give it power to persuade, if lacking power to control.


2 Cases that cite this headnote


[11] Public Utilities Proceedings Before Commissions
The Public Utilities Commission (PUC) was exercising limited jurisdiction, rather than
seeking to assert general jurisdiction, over holding companies, which were not public
utilities, in proceedings related to conditions imposed by the PUC concerning companies'
dealings with entities that were public utilities; PUC's limited jurisdiction over companies
was cognate and germane to its regulation of a public utility, namely, the utility
subsidiaries of the holding companies. West's Ann.Cal. Const. Art. 12, §§ 1–6; West's
Ann.Cal.Pub.Util.Code §§ 701, 818, 819; West's Ann.Cal.Pub.Util.Code § 854 (1988).


See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, § 890 et seq; Cal.
Jur. 3d, Public Utilities, § 12 et seq.


1 Cases that cite this headnote


[12] Public Utilities Statutory basis and limitation
Although the Public Utilities Commission (PUC) is constitutionally vested with the
authority to regulate “public utilities,” under the Legislature's plenary power to confer
additional jurisdiction on the PUC, the PUC's powers are not restricted to those expressly
mentioned in the Constitution. West's Ann.Cal. Const. Art. 12, §§ 1–6.


5 Cases that cite this headnote


[13] Public Utilities Regulation of Charges
The Public Utilities Commission (PUC) has a mandate to protect the public interest in its
oversight of utility actions and ensure that customers receive adequate service at just and
reasonable rates.
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[14] Courts Previous Decisions as Controlling or as Precedents
Courts Operation and effect in general
While Court of Appeal's summary denial of a writ petition challenging a Public Utilities
Commission (PUC) decision may have had law of the case effect on the parties, it had no
stare decisis effect or precedential value.


1 Cases that cite this headnote


[15] Public Utilities Exclusive and concurrent powers
Express statutory authority was not required for the exercise of limited jurisdiction by the
Public Utilities Commission (PUC) to enforce PUC's conditions on holding companies
of public utilities; PUC's jurisdiction was implied from its statutory authority to impose
those conditions. West's Ann.Cal. Const. Art. 12, §§ 1–6; West's Ann.Cal.Pub.Util.Code
§§ 701, 818, 819; West's Ann.Cal.Pub.Util.Code § 854 (1988).


1 Cases that cite this headnote


[16] Public Utilities Statutory basis and limitation
Statute allowing Public Utilities Commission (PUC) to inspect books of holding company
of public utility does not limit PUC's authority over holding companies; legislative history
implies PUC can exert jurisdiction over holding companies either through legislation
directed at all holding companies or through PUC conditions imposed at the time a
particular holding company is formed. West's Ann.Cal.Pub.Util.Code § 314(b).


1 Cases that cite this headnote


[17] Evidence Legislative history
On its own motion, the Court of Appeal would take judicial notice of the legislative history
of Assembly bill and senate bill which added and amended pertinent subdivision of statute
in question. West's Ann.Cal.Evid.Code § 452.


9 Cases that cite this headnote


[18] Public Utilities Powers and Functions
Statute giving Public Utilities Commission (PUC) power to levy penalties against public
utilities, but not against holding companies of utilities, for violations does not indicate
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a general intent to deprive the PUC of jurisdiction over holding companies under all
circumstances. West's Ann.Cal.Pub.Util.Code § 798.


[19] Public Utilities Powers and Functions
Statute giving the Public Utilities Commission (PUC) power to request that the Attorney
General prosecute violations of the Public Utilities Code does not imply that the PUC has
no enforcement authority of its own. West's Ann.Cal.Pub.Util.Code § 2101.


[20] Public Utilities Legislative and judicial powers and functions
Conditions the Public Utilities Commission (PUC) imposed on holding companies of
public utilities were not contractual obligations that required civil action to enforce;
statutes authorizing conditions gave no indication of legislative intent that PUC enter
into contracts, and civil actions would enmesh superior courts in PUC affairs in violation
of statute allowing only appellate courts to review PUC decisions made in course
of PUC's regulatory duties. West's Ann.Cal.Pub.Util.Code §§ 818, 819, 1759; West's
Ann.Cal.Pub.Util.Code § 854 (1988).


1 Cases that cite this headnote


[21] Public Utilities Review and determination in general
Interim decision by the Public Utilities Commission (PUC) concerning a first priority
condition imposed on holding company of public utility was not ripe for review,
notwithstanding pending court actions; parameters of controversy had not been defined,
and company had not demonstrated hardship as consequence of withholding court
consideration of decision. West's Ann.Cal.Pub.Util.Code § 1756.


2 Cases that cite this headnote


[22] Administrative Law and Procedure Ripeness;  prematurity
A basic prerequisite to judicial review of administrative acts is the existence of a ripe
controversy.


1 Cases that cite this headnote


[23] Action Moot, hypothetical or abstract questions
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Requirement of existence of ripe controversy before court, a branch of the doctrine of
justiciability, prevents courts from issuing purely advisory opinions; requirement is rooted
in the fundamental concept that the proper role of the judiciary does not extend to the
resolution of abstract differences of legal opinion.


2 Cases that cite this headnote


[24] Public Utilities Review and determination in general
The Court of Appeal will deny a petition for writ of review of a decision of the Public
Utilities Commission (PUC), without reaching substantive issues, if petitioner is not in
fact aggrieved by action of the PUC and petition is in effect seeking declaratory relief.
West's Ann.Cal.Pub.Util.Code § 1756.


4 Cases that cite this headnote


[25] Declaratory Judgment Necessity
Declaratory Judgment Nature and elements in general
An action for declaratory relief must be based on an actual controversy with known
parameters, and if the parameters are as yet unknown, the controversy is not yet ripe for
declaratory relief.


1 Cases that cite this headnote


[26] Administrative Law and Procedure Exceptions to finality requirement
Absent extraordinary circumstances, the Court of Appeal cannot engage in appellate
review of administrative proceedings simply because a party claims uncertainty as a
consequence of a vague statute or regulation; court must wait until administrative agency
has issued a decision with concrete consequences from which relief may properly be
sought.


2 Cases that cite this headnote


[27] Public Utilities Review and determination in general
On review of decision by the Public Utilities Commission (PUC), the Court of Appeal
would take judicial notice of complaints filed against the party seeking review. West's
Ann.Cal.Evid.Code §§ 452, 459.


2 Cases that cite this headnote
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[28] Action Moot, hypothetical or abstract questions
Ordinarily, the fact that there are pending actions in other courts based on actual violations
of administrative regulations does not render an unripe dispute any more suitable for
judicial resolution.
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I. INTRODUCTION


Disputing the jurisdiction of the Public Utilities Commission (PUC or Commission) over entities
other than public utilities, the parent holding companies of California's three large investor-owned
electric utilities seek to be dismissed from a pending PUC proceeding investigating actions taken
by the holding companies and their utility subsidiaries during the electricity energy crisis of 2000
and 2001. The holding companies and their utility subsidiaries also challenge an interim opinion
of the PUC interpreting one of the conditions imposed at the time the utilities sought approval to
form holding company structures.


The challenged rulings arise out of an investigation initiated by the PUC during the height of
California's electricity energy crisis in 2001. (See Cal.P.U.C. Order Instituting Investigation,
Investigation No. 01–04–002, 2001 WL 710117 (Apr. 3, 2001) [2001 Cal.PUC Lexis 405]
(hereafter Order Instituting Investigation).) In addition to naming the utilities as parties to
the investigation, the PUC also included as parties their parent holding companies—Edison
International (EIX), Sempra Energy (Sempra), and PG & E Corporation (PG & E Corporation)
(collectively, the holding companies).


The PUC's investigation relates back to a series of proceedings in the 1980's and 1990's in which
California's investor-owned electric utilities each sought approval to reorganize under a holding
company structure, which would permit each utility to become the wholly owned subsidiary of
a holding company. The PUC approved the requests of the three utilities—Southern California
Edison Company (Edison), San Diego Gas & Electric Company (SDG & E), and Pacific Gas
and Electric Company (PG & E Utility) (collectively, the utilities)—subject to certain conditions
referred to as the holding company conditions. The holding company conditions were intended
to protect ratepayers and to address the potential for abuse arising from the holding company
structure.


*1182  One of the holding company conditions is the so-called first priority condition, also referred
to as the capital requirements condition, 1  which in general requires that the holding companies
give first priority to the capital requirements of their utility subsidiaries as determined to be
necessary to meet their obligation to serve. The investigation initiated by the PUC in 2001 sought
to determine, among other things, whether the holding companies had violated the first priority
condition by failing to infuse capital into their financially distressed utility subsidiaries.


1 The holding companies and utilities refer to the first priority condition as the capital
requirements condition. Because the PUC uses the term “first priority condition” in its
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decisions, we adopt that term to refer to the holding company condition that is the subject
of this dispute.


Fundamentally, these seven petitions raise two issues. The threshold issue is whether the PUC
has jurisdiction to enforce the holding company conditions against the holding companies. The
second issue raised by these petitions concerns the PUC's initial interpretation of the first priority
condition. We have consolidated the three petitions challenging jurisdiction; we have separately
consolidated the four petitions raising substantive issues; and we have granted a writ of review
in each consolidated proceeding. **635  We now order all seven cases consolidated for purposes
of decision.


On the jurisdictional question, we affirm the PUC's decisions denying the holding companies'
motions to dismiss. (Cal.P.U.C. Dec. Nos. 02–01–037 (Jan. 9, 2002) [2002 Cal.PUC Lexis 7] & 02–
07–044, 2002 WL 31006238 (July 17, 2002) [2002 Cal.PUC Lexis 430].) Under the circumstances
presented here, the PUC has jurisdiction over a holding company to enforce conditions imposed
by the PUC pursuant to its statutory authority to approve applications by public utilities for certain
mergers, acquisitions, changes in control, or issuances of securities. (See Pub. Util.Code, 2  §§ 701,
818, 819 & 854.) On the interpretation of the first priority condition, we conclude the issue is not
yet ripe for review. (Cal.P.U.C. Dec. Nos. 02–01–039 (Jan. 9, 2002) [2002 Cal.PUC Lexis 5] &
02–07–043, 2002 WL 31006348 (July 17, 2002) [2002 Cal.PUC Lexis 440].)


2 All further statutory references are to the Public Utilities Code unless otherwise specified.


II. FACTUAL AND PROCEDURAL BACKGROUND


A. The Holding Company Decisions


1. SDG & E I
In 1985, SDG & E was the first electricity utility to apply to the PUC to reorganize under a holding
company structure in order to facilitate the *1183  decision of SDG & E management to diversify
its business. (Re San Diego Gas and Electric Co. (1986) 20 Cal.P.U.C.2d 660, 662 (SDG & E I
).) SDG & E sought approval of its proposed reorganization under section 854, which provides
that no person or corporation may acquire or control a public utility, either directly or indirectly,
without first securing the authorization of the PUC. 3  (SDG & E I, supra, 20 Cal.P.U.C.2d at p.
662.) The proposed reorganization took the form of a reverse triangular merger, in which SDG &
E would become the wholly owned subsidiary of a newly formed public utility holding company
that would own the stock of the regulated utility and nonregulated affiliated enterprises. (Ibid.;
cf. Re Pacific Gas and Electric Co. (1996) 69 Cal.P.U.C.2d 167, 180 & fn. 3 [describing reverse
triangular merger] (PG & E I ).)
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3 In 1985, section 854 provided: “No person or corporation, whether or not organized under
the laws of this state, shall, after the effective date of this section, acquire or control either
directly or indirectly any public utility organized and doing business in this state without first
securing authorization to do so from the commission. Any such acquisition or control without
such prior authorization shall be void and of no effect. No public utility organized and doing
business under the laws of this state shall aid or abet any violation of this section.” (Former
§ 854, as added by Stats.1971, ch. 1373, § 1, p. 2695.)


The PUC ultimately approved SDG & E's application subject to 20 conditions intended to insulate
utility operations and ratepayers from potentially adverse consequences of diversification. (SDG
& E I, supra, 20 Cal.P.U.C.2d at pp. 662, 676–686.) Several of these conditions related to the
maintenance of the utility's financial strength. (Id. at p. 681.) Among these financial conditions
were the “balanced capital structure” condition, which requires the holding company to maintain a
balanced capital structure in its utility subsidiary. Another financial condition was the “stand-alone
dividend” condition, which requires the utility to continue to set its dividend policy as if it were a
stand-alone entity. As relevant here, one of the conditions imposed upon SDG & E and its holding
company was the “capital requirements” or “first priority condition” condition, which reads as
follows: “The capital **636  requirements of the utility, as determined to be necessary to meet its
obligation to serve, shall be given first priority by the Board of Directors of [the holding company],
and SDG & E.” (Ibid.) Other than describing the first priority condition as a condition related
to “financing priorities,” the PUC's 1986 decision approving SDG & E's application contains no
discussion of the meaning, purpose, or interpretation of the first priority condition. (Ibid.)


In the SDG & E I decision, the Commission devoted considerable attention to the PUC's authority
to enforce the conditions. (SDG & E I, supra, 20 Cal.P.U.C.2d at pp. 686–687.) Parties opposing
SDG & E's application “allege[d] that the Commission has questionable jurisdiction to enforce
any conditions adopted in this order as against [the holding company].” (Id. at p. 686.) In contrast
to the position SDG & E asserts now in its petition before *1184  this court, SDG & E at the
time argued that the PUC possesses the authority to enforce the conditions as against SDG & E
and its holding company parent, citing section 2111 4  as evidence of the PUC's ability to enforce
Commission orders violated by entities other than public utilities. Indeed, SDG & E conceded
the PUC's jurisdiction by itself proposing conditions governing the holding company's activities.
Additionally, if the PUC deemed it necessary, SDG & E proposed entering into a contract with
its holding company parent agreeing to the performance of the conditions and naming the PUC
as a third-party beneficiary to the agreement. Thus, according to SDG & E, the PUC would be
entitled to sue either SDG & E or its parent holding company for specific performance of any of
the conditions. (20 Cal.P.U.C.2d at p. 686.)


4 Section 2111 provides in relevant part: “Every corporation or person, other than a public
utility and its officers, agents, or employees, which or who ... fails to comply with any part



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_662&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_662 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_662&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_662 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_686 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2111&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_686 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2111&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





PG&E Corp. v. Public Utilities Com., 118 Cal.App.4th 1174 (2004)
13 Cal.Rptr.3d 630, 04 Cal. Daily Op. Serv. 4448, 2004 Daily Journal D.A.R. 6103


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


of any order, decision, rule, direction, demand, or requirement of the commission, or who
procures, aids, or abets any public utility in such violation or noncompliance, ... is subject
to a penalty ....”


The PUC concluded in SDG & E I that it has jurisdiction over the holding company parent,
reasoning as follows: “Section 854 vests in this Commission a broad authority to approve or deny
applications for transfers of utility ownership or control. Implicit in this authority is the right to
place reasonable conditions upon the transferor and/or transferee should a need for conditions
be shown. SDG & E, on its own behalf and [of its holding company parent], itself argues this
proposition. We cannot believe that the right to impose conditions carries with it no right to
enforce those conditions; without the latter right, the former is meaningless.” (SDG & E I, supra,
20 Cal.P.U.C.2d at p. 686.) The PUC went on to explain why a contract between SDG & E
and its holding company parent incorporating the PUC's conditions was unnecessary, stating,
“The Commission is empowered in myriad ways to secure compliance with its orders. The broad
regulatory discretion described in the Public Utilities Act is ample evidence of [this] fact. SDG
& E cites the most extreme example of our powers, the ability to pursue contempt remedies for
regulatory law violations. SDG & E and [its parent holding company] must, under the terms of
Section 854, submit to the Commission's fullest authority if they in fact intend to consummate
the transactions described in their application. Having so submitted, SDG & E and [its parent
holding company] need not execute their proposed contract; it would be a superfluous act in light
of our existing authorities to pursue the enforcement of any of the foregoing **637  adopted
conditions.” 5  (20 Cal.P.U.C.2d at pp. 686–687.)


5 In a concurring opinion, the assigned Commissioner on the case addressed the concern
that final authority for the reorganization should be deferred until legislation ensuring
enforceability could be secured. (SDG & E I, supra, 20 Cal.P.U.C.2d at pp. 694–695 (conc.
opn. of Comr. Duda).) Emphasizing that he had reviewed applicable constitutional and
regulatory provisions as well as relevant case law, the Commissioner expressed that he
was “convinced that more than ample authority exists for this Commission to enforce the
conditions set forth today. Furthermore, were I not totally satisfied as to our authority to
enforce the conditions, I would not sign today's order.” (Id. at p. 695.)


*1185  Ultimately, SDG & E chose not to form a holding company structure in the mid–1980's
because it was unwilling to agree to some of the PUC's conditions.


2. Edison
One year after the decision in SDG & E I, Edison applied to the PUC under section 854 for approval
to reorganize under a holding company structure implemented through a reverse triangular merger.
(Southern California Edison Co. (1988) 27 Cal.P.U.C.2d 347, 357, 1988 WL 391351 (Edison ).)
The PUC approved the application, again subject to certain conditions intended to mitigate the
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dangers stemming from the reorganization so that ratepayers would be indifferent to the change.
The PUC's decision in SDG & E I formed the touchstone for the analysis of Edison's application.
(See Edison, at p. 357.) Indeed, in considering Edison's application, the PUC asked Edison to
comment on each of the 20 conditions imposed in the SDG & E decision. (Ibid.) Once again, the
first priority condition was included among the conditions imposed by the PUC. 6  (Edison, at p.
368.) Edison agreed to this condition without objection, and the decision contains no discussion
of the meaning or application of the first priority condition. (Ibid.)


6 Other than references to the utility and its parent holding company, the wording of the first
priority condition in the Edison decision is identical to the first priority condition in SDG
& E I. (Compare Edison, supra, 27 Cal.P.U.C.2d at p. 368, with SDG & E I, supra, 20
Cal.P.U.C.2d at p. 681.)


Unlike the decision in SDG & E I, which included a lengthy discussion of jurisdictional concerns,
the 1988 Edison decision touches on jurisdictional issues only briefly. Responding to an argument
that a holding company structure would reduce the PUC's regulatory oversight, the PUC stated that
“[w]e do not agree that the Commission needs to exert direct authority over the holding company
to regulate the utility effectively.... The utility must still respond to Commission orders regardless
of what the parent may do.” (Edison, supra, 27 Cal.P.U.C.2d at p. 361.) However, in a dissent
from the decision to permit Edison to form a holding company structure, Commissioner Donald
Vial 7  expressed his concern that the decision would limit the PUC's ability to control or regulate
the new affiliate relationships under the holding company structure. (Edison, at p. 395 (disn. opn.
of Comr. Vial).)


7 Commissioner Vial had been in the majority approving the SDG & E reorganization in SDG
& E I. (SDG & E I, supra, 20 Cal.P.U.C.2d at p. 692.)


Edison chose to proceed with its plans to adopt a holding company structure. Accordingly, as
required by the PUC's decision in Edison, Edison *1186  filed a written notice reflecting the
agreement of Edison and its parent holding company to the conditions imposed in the decision.
Like the decision in SDG & E I, the Edison decision did not require the utility to enter into a
contract with its holding company **638  parent incorporating the conditions imposed by the
PUC. (See Edison, supra, 27 Cal.P.U.C.2d at pp. 374–376 [order approving reorganization].)


3. SDG & E II
In 1994, SDG & E returned to the PUC, once again seeking authorization to reorganize under a
holding company structure. (Re San Diego Gas and Electric Co. (1995) 62 Cal.P.U.C.2d 626, 632,
1995 WL 768624 (SDG & E II ).) At the time, the PUC permitted the application to proceed under
section 818 of the Public Utilities Code instead of section 854 because the PUC determined the
reorganization involved no change in actual control of SDG & E. Section 818 covers a utility's
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issuance of certain debt or equity instruments, while section 854 relates to a change in utility
ownership or control. 8


8 Section 818 provides: “No public utility may issue stocks and stock certificates, or other
evidence of interest or ownership, or bonds, notes, or other evidences of indebtedness
payable at periods of more than 12 months after the date thereof unless, in addition to the
other requirements of law it shall first have secured from the commission an order authorizing
the issue, stating the amount thereof and the purposes to which the issue or the proceeds
thereof are to be applied, and that, in the opinion of the commission, the money, property, or
labor to be procured or paid for by the issue is reasonably required for the purposes specified
in the order, and that, except as otherwise permitted in the order in the case of bonds, notes,
or other evidences of indebtedness, such purposes are not, in whole or in part, reasonably
chargeable to operating expenses or to income.”


The decision to consider the application under section 818 did not result from a change in the
nature of the proposed transaction, which still involved a reverse triangular merger in which SDG
& E would end up becoming the wholly owned subsidiary of a parent holding company. (See SDG
& E II, supra, 62 Cal.P.U.C.2d at p. 633.) Rather, the decision to consider the application under
section 818 appears to have been motivated by a change in the wording of section 854, which had
been amended by 1989 legislation. The 1989 amendments to section 854 require the PUC to make
a number of specific findings before authorizing a change in control of a utility, 9  and the revised
section 854 places the burden on the party seeking to obtain control of a public utility to prove by
a preponderance of the evidence that the requirements of the section are met. (See former § 854,
as amended by Stats.1989, ch. 484, § 1, pp. 1706–1707.)


9 Among other things, section 854 as revised by 1989 legislation would have required SDG
& E to show that the reorganization provides net benefits to ratepayers in both the short
term and the long term. (SDG & E II, supra, 62 Cal.P.U.C.2d at p. 635; § 854, subd. (b)
(1).) This standard is more stringent than the “ratepayer indifference” standard applied in
the 1988 Edison decision.


*1187  Despite considering SDG & E's application under section 818 instead of section 854, the
PUC once again imposed certain conditions on the utility and its holding company in order to
maintain ratepayer indifference to the proposed reorganization. Once again, the PUC referred back
to its 1986 decision in SDG & E I as the genesis of the conditions imposed on utilities seeking to
reorganize under holding company structures. (SDG & E II, supra, 62 Cal.P.U.C.2d at p. 635.) As
before, the PUC imposed a first priority condition with wording similar to that adopted in the SDG
& E I and Edison decisions: “The capital requirements of SDG & E, as determined to be necessary
to meet its obligation to serve, shall be given first priority by the Board of Directors **639  of
Parent and SDG & E.” (SDG & E II, at p. 651.)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS818&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS818&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_633&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_633 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_633&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_633 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS818&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_635 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS818&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_635 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





PG&E Corp. v. Public Utilities Com., 118 Cal.App.4th 1174 (2004)
13 Cal.Rptr.3d 630, 04 Cal. Daily Op. Serv. 4448, 2004 Daily Journal D.A.R. 6103


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


The issue of the PUC's jurisdiction arose in the SDG & E II decision in the context of a request by
the PUC's Division of Ratepayer Advocates to impose a condition preserving the PUC's regulatory
control over SDG & E's activities. (SDG & E II, supra, 62 Cal.P.U.C.2d at p. 643.) The PUC
rejected the proposal, reasoning that the proposed reorganization would not diminish its regulatory
control and that “[a] condition neither adds to nor diminishes our regulatory control.” 10  (SDG
& E II, at p. 643.) The PUC also explained that “if [it] imposed this condition, we could expect
an endless litigation in which the condition would be invoked as establishing a “historical” test
of utility regulation in 1995 as the standard by which all future regulation of SDG & E and its
affiliates would be assessed. Parent, SDG & E, the electric utility industry, and our regulatory role
will continue to evolve in the future as we revisit the scope and scale of regulatory interests.” (Ibid.)


10 Sempra cites the quoted language for the proposition that even the PUC recognized that a
condition does not give the PUC authority over a holding company. However, as discussed,
post, in part III.C.5, the PUC's point was that it had authority to enforce the conditions even
without a specific condition confirming that authority.


Both the utility and the holding company passed board resolutions signifying their agreement
with the conditions. In 1996, SDG & E's parent holding company, Enova Corporation, applied
to merge with Pacific Enterprises to form a new holding company that would eventually become
Sempra Energy (Sempra), the current holding company parent of SDG & E. The PUC approved
that application pursuant to section 854, once more imposing certain conditions intended to protect
the public interest, and requiring that the newly formed holding company agree to those conditions.


*1188  4. PG & E
In 1995, PG & E Utility applied under section 818 to reorganize under a holding company structure,
proposing a reverse triangular merger in which PG & E Utility would become the wholly owned
subsidiary of newly created holding company. 11  (PG & E I, supra, 69 Cal.P.U.C.2d at pp. 180–
181 & fn. 3.) The PUC approved the application, subject again to conditions designed to maintain
ratepayer indifference and protect the public interest, and subject to the agreement of the boards
of directors of PG & E Utility and its holding company to the conditions. Once again, the PUC
referred back to the “history of conditions” associated with holding company reorganizations. (Id.
at p. 188.) Among other things, the PUC conditioned its approval of PG & E Utility's application
on compliance with the first priority condition, which was recommended jointly by PG & E Utility
and the PUC's Division of Ratepayer Advocates. (Id. at p. 194.) As ultimately adopted by the
PUC in a follow-up decision in 1999 (after an audit had been performed pursuant to the PG & E I
decision), the PG & E first priority condition provides that “[t]he capital requirements of PG & E,
as determined to be necessary and prudent to meet the obligation to serve or to operate the utility
in a prudent and efficient manner, shall be given first priority by PG & E Corporation's Board of



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_643&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_643 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS818&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999136233&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_180&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_180 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999136233&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_180&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_180 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999136233&pubNum=0000894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_188 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999136233&pubNum=0000894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_188 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999136233&pubNum=0000894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_194&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_194 





PG&E Corp. v. Public Utilities Com., 118 Cal.App.4th 1174 (2004)
13 Cal.Rptr.3d 630, 04 Cal. Daily Op. Serv. 4448, 2004 Daily Journal D.A.R. 6103


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


Directors.” (Re Pacific Gas and Electric Co. (1999) 86 Cal.P.U.C.2d 76, 90, 1999 WL 589171 (PG
& E II ).) The Division of Ratepayer Advocates proposed adding the language, “or to operate the
utility in a **640  prudent and efficient manner,” and PG & E Utility agreed to the revision. (Ibid.)


11 Because the proposed transaction would not result in an actual change in control of PG & E
Utility, the PUC granted a motion by PG & E Utility seeking confirmation that the proposed
transaction should not be classified as an acquisition activity subject to section 854. (PG &
E I, supra, 69 Cal.P.U.C.2d at pp. 181–184.)


Unlike the earlier holding company decisions, the 1996 PG & E I decision and the follow-up 1999
PG & E II decision contain no discussion of the PUC's jurisdiction to enforce the conditions as
against the holding company. PG & E Utility and its holding company parent, PG & E Corporation,
agreed to the PUC's conditions.


B. The Order Instituting Investigation
In April 2001, the PUC instituted an investigation to determine, among other things, whether the
utilities and their respective holding companies had violated the conditions imposed by the PUC
when it authorized the formation of the holding companies. In its Order Instituting Investigation,
the PUC cited concerns that the utilities had transferred billions of dollars to their holding
companies since the advent of deregulation in the electric utility industry, including at times when
the utilities were experiencing financial distress, in *1189  apparent violation of the condition
that a utility must maintain a dividend policy as though it were a comparable stand-alone utility
company. (See Order Instituting Investigation, supra, at p. 4, 2001 Cal.PUC Lexis 405.) The PUC
also cited the failure of the holding companies to financially assist the utilities when needed, in
apparent violation of the condition that the holding companies give first priority to the capital needs
of their utility subsidiaries. The Order Instituting Investigation directed the holding companies to
demonstrate why their “evident failure to provide sufficient capital to their utility subsidiaries to
alleviate or mitigate the subsidiaries' need for capital ... did not violate, and does not continue to
violate, the ‘first priority’ condition....” (Id. at p. 15.)


C. The Motions to Dismiss for Lack of Jurisdiction
Each of the holding companies moved for an order dismissing the holding company as a named
respondent in the investigation. The holding companies argued the PUC only has subject matter
jurisdiction over public utilities, that the holding companies are not public utilities, and that
their agreement to be bound by the holding company conditions did not effect a waiver of the
jurisdictional objections or estop them from raising such objections. In a draft decision, the PUC
denied the motion based primarily on the principle of estoppel, ruling that the holding companies'
acceptance of the PUC's authorization to reorganize, combined with their failure to challenge the
PUC's jurisdiction at the time the conditions were imposed, precluded them from challenging the
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PUC's authority years later. Alternatively, the PUC held that the statutes obligating the PUC to
approve the formation of holding company structures gave the PUC implied jurisdiction to issue
orders binding on the holding companies as conditions to the PUC's approval.


In their comments on the draft decision, the holding companies changed their focus considerably.
Although they initially appeared to contest the authority of the PUC to enforce the holding
company conditions at all, the holding companies subsequently conceded that the conditions
are enforceable, but only in an action for breach of contract brought in superior court, not in a
proceeding before the PUC. 12


12 Sempra contends it has always agreed the conditions are enforceable in a proceeding
in superior court. However, on review of the initial motions to dismiss, we find no
acknowledgment by the holding companies that they are bound by the conditions, except
for a footnote in PG & E Corporation's motion to dismiss, in which PG & E Corporation
reluctantly conceded the conditions might give rise to a contractual relationship, stating “[t]o
the extent the Commission might contend that the Conditions create some type of continuing
relationship between the Commission and PG & E Corporation, that relationship, if any,
could be nothing more than contractual.”


**641  In a January 9, 2002 decision, the PUC denied the motions to dismiss. In addition to
holding that it had jurisdiction over the holding companies to *1190  enforce the holding company
conditions, the PUC held that it retained the power under section 1708 to modify, clarify, or add
to the conditions initially imposed in the underlying proceedings. Two of the five commissioners
dissented. In their dissent, Commissioners Duque and Bilas agreed with the holding companies
that the PUC lacks jurisdiction over them, concluding that the holding company conditions are
enforceable, but only in an action brought in superior court. The dissent took particular exception
to the portion of the decision in which the PUC concluded it had authority to modify or add to the
conditions imposed on the holding companies.


The holding companies sought a rehearing of the decision. In a now unanimous decision filed July
17, 2002, the PUC modified its earlier decision and denied rehearing. 13  Although the PUC in its
original decision had based its denial on a variety of theories, including estoppel, the PUC in its
order on rehearing based its denial solely on the ground that it has jurisdiction over the holding
companies to enforce the holding company conditions by virtue of the statutes giving the PUC the
authority to approve reorganizations or issuances of certain securities and debt instruments subject
to conditions. In addition to denying rehearing, the decision also modified the original decision to
delete the conclusions criticized by the dissenters regarding the PUC's continuing jurisdiction to
add to or modify the holding company conditions.
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13 One Commissioner, who had not participated in the original decision, abstained from the
decision denying rehearing.


D. Interim Opinion on Interpretation of First Priority Condition
In connection with its Order Instituting Investigation, the PUC asked the holding companies
to furnish information regarding whether they had provided sufficient capital to their utility
subsidiaries to alleviate or mitigate the subsidiaries' need for capital during the electricity energy
crisis of 2000 and 2001. In response to these requests, the holding companies suggested among
other things that the financial needs of their utility subsidiaries constituted needs for operating
cash, or working capital, and that these needs do not implicate the first priority condition, because
the condition is limited to a utility's needs for equity capital. To resolve this issue, the PUC ordered
briefing on the meaning of the first priority condition.


In a January 9, 2002 decision, the PUC provided its interim opinion on the meaning of the first
priority condition. The PUC found that the condition's reference to capital must be interpreted
expansively and not just limited to equity capital or to investment in the utilities' plant and
equipment. The PUC found that, under “certain circumstances,” “the condition includes the
requirement that the holding companies infuse all types of ‘capital’ into their *1191  respective
utility subsidiaries when necessary to fulfill the utility's obligation to serve.” (Cal.P.U.C. Dec. No.
02–01–039, supra, at p. 2, 2002 Cal.PUC Lexis 5, at p. *2.) Notably, the PUC made no finding that
any holding company or utility had violated the first priority condition. **642  The decision states
that “[f]inding such a violation requires a case-by-case analysis of each Respondent's individual
circumstances that will be the subject of later proceedings in this docket.” (Ibid.)


Two of the five commissioners dissented. The two dissenting commissioners, Commissioners
Duque and Bilas, were the same commissioners who dissented in the PUC's original decision on
the motion to dismiss. One commissioner, Commissioner Brown, filed a separate concurrence in
which he opined that the first priority condition “should be qualified,” and although he believed
that the condition “requires the holding company to do more than look to the capital assets or
investment in infrastructure, [he did] not believe it connotes an unlimited responsibility to keep
cash flowing from the holding company to the utility where the Commission has failed to allow
compensatory utility rates.” (Cal.P.U.C. Dec. No. 02–01–039, supra, at p. 43, 2002 Cal.PUC Lexis
5, at p. *64 (conc. opn. of Comr. Brown).)


In the PUC's original, January 9, 2002, decision on the meaning of the first priority condition,
the PUC dismissed PG & E Corporation from the proceeding without prejudice, but not for
jurisdictional reasons. Rather, the dismissal apparently resulted from concerns about a PG &
E Utility bankruptcy reorganization plan 14  that proposed transferring PG & E Utility assets
to affiliates of PG & E Corporation, transfers the PUC indicated may violate the first priority
condition or otherwise reflect sweetheart deals between PG & E Utility and PG & E Corporation.
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The PUC explained PG & E Corporation's dismissal as follows: “In view of the potentially serious
adverse impacts on both PG & E [Utility] and ratepayers that are likely to result in the event
that the [bankruptcy plan] is adopted, and in view of the expedited time frame on which the
PG & E [Utility] bankruptcy case is moving forward, we will dismiss PG & E Corp. from this
proceeding without prejudice so that the issue of whether the adoption of the [bankruptcy plan]
would result in a violation of the first priority condition can be resolved in the appropriate judicial
forums.” 15  (Cal.P.U.C. Dec. No. 02–01–039, supra, at pp. 35–36, 2002 Cal.PUC Lexis 5, at p.
*53, fn. omitted.)


14 At the request of PG & E Utility, we take judicial notice of PG & E Utility's voluntary petition
under Chapter 11 of the federal Bankruptcy Code (11 U.S.C. § 1109 et seq.), filed April 6,
2001, as case number 01–30923 in the United States Bankruptcy Court, Northern District of
California. (Evid.Code, §§ 452, subd. (d), 459.)


15 Although PG & E Corporation has been dismissed without prejudice from the PUC
proceeding, PG & E Corporation still urges this court to review the PUC decisions denying
its motion to dismiss and offering an interim opinion on the meaning of the first priority
condition. As PG & E Corporation points out, the PUC still maintains it has jurisdiction
to enforce the holding company conditions, and it could rename PG & E Corporation as
a respondent at any time. The PUC does not contest PG & E Corporation's standing to
pursue writ relief in these proceedings, nor does the PUC contend the dismissal of PG
& E Corporation has rendered the matter moot as to PG & E Corporation. Therefore,
notwithstanding the dismissal without prejudice of PG & E Corporation from the PUC
proceeding, the writs of review issued in these proceedings encompass, and we address, the
two petitions filed by PG & E Corporation.


*1192  The holding companies and the utilities sought a rehearing of the decision, maintaining that
the first priority condition “requires only that they maintain a certain level of capital expenditure or
equity investment in the utilities' plant and equipment.” (Cal.P.U.C. Dec. No. 02–07–043, supra,
at p. 2, 2002 Cal.PUC Lexis 440.) In a July 17, 2002 decision, the PUC denied **643  rehearing,
although it modified its earlier decision slightly, including adding the finding of fact that “[t]he
Commission has made no final determination that any utility or holding company violated the first
priority condition, or that any particular remedy should follow.” (Id. at p. 41.) The decision was
unanimous, with one abstention.


E. The Petitions for Writ of Review
These petitions followed. Three petitions, filed by the holding companies—PG & E Corporation,
EIX, and Sempra—challenge the PUC's decision denying the holding companies' motions to
dismiss for lack of jurisdiction. Four petitions, filed by the holding companies and their utility
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subsidiaries—PG & E Corporation, PG & E Utility, EIX/Edison, and Sempra/SDG & E—
challenge the PUC's interim opinion on the meaning of the first priority condition. 16


16 The petitions were filed in the appellate districts in which the holding companies have
their principal place of business. Accordingly, PG & E Corporation and PG & E Utility
filed petitions in the First Appellate District, Edison and EIX filed petitions in the Second
Appellate District, and Sempra and SDG & E filed petitions in the Fourth Appellate District.
At the request of the PUC the Chief Justice ordered the petitions originally filed in the Second
Appellate District and the Fourth Appellate District transferred to the First Appellate District
pursuant to California Rules of Court, former rule 20(a) (subsequently redesignated rule
47.1(a)).


In the proceedings before the PUC, a number of parties of record presented positions adverse to the
petitioners. Under rule 58(a) of the California Rules of Court, these parties are designated as real
parties in interest in these writ proceedings. Of the parties of record that presented positions before
the PUC, only the City and County of San Francisco and The Utility Reform Network (TURN), a
ratepayer advocacy organization, filed answers to one or more of the petitions filed in this court.


*1193  III. DISCUSSION


A. Propriety of Writ Review
[1]  [2]  “Any aggrieved party [to a PUC decision] may petition for a writ of review in the court
of appeal ....” (§ 1756, subd. (a).) Where, as here, “writ review is the exclusive means of appellate
review of a final order or judgment, an appellate court may not deny an apparently meritorious
writ petition, timely presented in a formally and procedurally sufficient manner, merely because,
for example, the petition presents no important issue of law or because the court considers the case
less worthy of its attention than other matters.” (Powers v. City of Richmond (1995) 10 Cal.4th 85,
114, 40 Cal.Rptr.2d 839, 893 P.2d 1160, fn. omitted.) We are not, however, “compelled to issue the
writ if the PUC did not err....” (Pacific Bell v. Public Utilities Com. (2000) 79 Cal.App.4th 269,
282, 93 Cal.Rptr.2d 910, fn. omitted.)


[3]  Although we deny the relief requested by petitioners in this decision, we nevertheless granted
a writ of review because the petitions present important and unsettled legal questions. In addition,
although summary denial of a petition seeking prerogative writs such as mandate and prohibition
does not preclude further litigation of the issues presented, a summary denial of a petition for
writ of review from a PUC order acts as law of the case, precluding further litigation between
the parties of the challenged PUC order. (Compare Kowis v. Howard (1992) 3 Cal.4th 888, 891
& 897, fn. 2, 12 Cal.Rptr.2d 728, 838 P.2d 250, with Consumers Lobby Against Monopolies v.
Public Utilities Com. (1979) 25 Cal.3d 891, 901, 160 Cal.Rptr. 124, 603 P.2d 41 (CLAM ).) The
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rationale for this distinction is that a petition **644  for writ of review is the sole means of
appellate review and serves the function of an appeal, so that a denial “must therefore be deemed a
decision on the merits” that “raises the bar of res judicata against relitigation of the same cause of
action between the same parties or their privies.” (CLAM, supra, 25 Cal.3d at p. 901, 160 Cal.Rptr.
124, 603 P.2d 41.) Although a summary denial of the subject petitions for writ of review has no
precedential value and is not binding on nonparties (id. at p. 902, 160 Cal.Rptr. 124, 603 P.2d
41), it would foreclose any further litigation on the issues presented in the petitions between the
holding companies and the PUC, at least in the context of the current proceeding initiated by the
Order Instituting Investigation.


In light of the preclusive effect given to the summary denial of a petition for writ of review from
a PUC order, we have granted a writ of review with respect to the PUC's interim opinion on the
meaning of the first priority condition to clarify that our denial should not be given law of the
case effect. Rather, because we have concluded the issue of the condition's interpretation *1194
is not ripe for review, our denial is without prejudice to the right of any party to raise the issue
anew after there has been a determination that one or more of the holding companies have violated
the first priority condition and, if so, what remedies are appropriate. (Cf. CLAM, supra, 25 Cal.3d
at pp. 903–904, 160 Cal.Rptr. 124, 603 P.2d 41 [when petition denied as unripe, court does not
adjudicate petition's substantive issues].)


B. Standard of Review
Section 1757 defines the scope of our review of PUC decisions. We are authorized to determine
whether the PUC has “acted without, or in excess of, its power or jurisdiction,” “has not proceeded
in the manner required by law,” has issued a decision “not supported by the findings,” has issued
findings “not supported by substantial evidence in light of the whole record,” has issued an order
or decision that was “procured by fraud or was an abuse of discretion,” or has violated “any right
of the petitioner” under the United States or California Constitution. (§ 1757, subd. (a).)


[4]  The PUC contends its interpretation of the Public Utilities Code should be given great weight
because the PUC is the agency constitutionally authorized to administer the provisions of the
Public Utilities Code. EIX in contrast argues that the PUC's interpretation of the scope of its own
jurisdiction, even if based on the Public Utilities Code, is not entitled to deference.


[5]  [6]  [7]  [8]  In general, an agency's interpretation of statutes within its administrative
jurisdiction is given presumptive value as a consequence of the agency's special familiarity and
presumed expertise with satellite legal and regulatory issues. (Yamaha Corp. of America v. State
Bd. of Equalization (1998) 19 Cal.4th 1, 11, 78 Cal.Rptr.2d 1, 960 P.2d 1031 (Yamaha Corp.).))
Ordinarily, therefore, the PUC's “interpretation of the Public Utilities Code should not be disturbed
unless it fails to bear a reasonable relation to statutory purposes and language....” (Greyhound
Lines, Inc. v. Public Utilities Com. (1968) 68 Cal.2d 406, 410–411, 67 Cal.Rptr. 97, 438 P.2d 801.)
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However, “the general rule of deference to interpretations of statutes subject to the regulatory
jurisdiction of agencies does not apply when the issue is the scope of the agency's jurisdiction.”
(Kaiser Foundation **645  Health Plan, Inc. v. Zingale (2002) 99 Cal.App.4th 1018, 1028, 121
Cal.Rptr.2d 741.) 17  Even in cases not questioning the jurisdiction of an agency, the *1195
interpretation of statutes is a question of law subject to independent judicial review. (Yamaha
Corp., supra, 19 Cal.4th at p. 7, 78 Cal.Rptr.2d 1, 960 P.2d 1031.)


17 We recognize that, unlike the agency whose jurisdiction was at issue in Kaiser Health
Plan, Inc. v. Zingale, supra, 99 Cal.App.4th 1018, 121 Cal.Rptr.2d 741 (specifically, the
Department of Managed Health Care), the PUC “is not an ordinary administrative agency,”
but is instead “a constitutional body with broad legislative and judicial powers.” (Wise v.
Pacific Gas & Electric Co. (1999) 77 Cal.App.4th 287, 300, 91 Cal.Rptr.2d 479.)


[9]  [10]  In interpreting statutes, we are free to “tak[e] into account” agency interpretations, but
such agency interpretations “are not binding or necessarily even authoritative.” (Yamaha Corp.,
supra, 19 Cal.4th at pp. 7–8, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) The weight we attach to agency
interpretations is “contextual,” and depends on factors such as “ ‘the thoroughness evident in
[the agency's] consideration, the validity of its reasoning, its consistency with earlier and later
pronouncements, and all those factors which give it power to persuade, if lacking power to control.
[Citation.]’ ” (Id. at pp. 14–15, 78 Cal.Rptr.2d 1, 960 P.2d 1031, quoting Skidmore v. Swift & Co.
(1944) 323 U.S. 134, 140, 65 S.Ct. 161, 89 L.Ed. 124, italics omitted.)


We conclude that the PUC's interpretation of the scope of its own jurisdiction must bear more than
just a “reasonable relation” to statutory purposes and language, although we disagree with EIX's
contention that the PUC's interpretation is entitled to no deference. Here, the PUC contends it is
authorized by statute to impose and enforce conditions pursuant to its statutory power to approve
changes in control and issuances of securities by public utilities. Although the scope of the PUC's
jurisdiction is ultimately a legal question subject to independent review, in deciding this issue we
necessarily take into account the PUC's interpretation of the statutes it is charged to administer,
mindful that the PUC's interpretation is not controlling but is accorded weight commensurate with
the thoroughness, validity, and consistency of the PUC's reasoning. The PUC's interpretation is
one of “among several tools available to the court” in determining the meaning and legal effect of
a statute. (Yamaha Corp., supra, 19 Cal.4th at p. 7, 78 Cal.Rptr.2d 1, 960 P.2d 1031.)


C. Jurisdiction of the PUC to Enforce Holding Company Conditions


1. The Grounds for the PUC's Decision
The PUC's rationale for denying the holding companies' motions to dismiss is most concisely
expressed in Decision No. 02–07–044, the decision denying rehearing. In that decision, the PUC
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maintains the Legislature has granted the PUC specific authority to enforce the holding company
conditions.


The PUC approved the holding company applications of SDG & E and PG & E Utility under
section 818, which provides that no public utility may issue stocks or certain forms of indebtedness
without obtaining the PUC's prior approval. Section 819 bolsters the preapproval requirement of
section 818, authorizing the PUC to refuse an application, modify the request, or “grant it subject
to such conditions as it deems reasonable and necessary.” (§ 819.)


*1196  The PUC approved Edison's holding company application under section 854, which at the
time provided that no person or corporation could acquire control of a public utility “without first
securing authorization from the [PUC].” (Former § 854, as added by Stats.1971, ch. 1373, § 1, p.
2695.) As discussed earlier, **646  section 854 was amended after 1989, in relevant part, to permit
the PUC to “provide mitigation measures to prevent significant adverse consequences which may
result” from a proposed merger or change in control governed by section 854. (§ 854, subd. (c)(8).)
Although the version of section 854 in effect at the time of the Edison holding company approval
did not expressly authorize mitigation measures, the PUC noted that “no one has questioned the
Commission's earlier authority to fashion section 854 conditions, as we did without challenge in
approving the Edison holding company.” (Cal.P.U.C. Dec. No. 02–07–044, supra, at p. 5, 2002
Cal.PUC Lexis 430, at p. *7.)


Indeed, none of the holding companies disputes the statutory authority of the PUC to impose
conditions pursuant to either sections 818, 819, or 854, at least at the time the PUC approved the
formation of the holding companies. The holding companies assert, in effect, that this authority is
evanescent, leaving the PUC with no jurisdiction to enforce the conditions in proceedings before
the PUC after the conditions have been imposed. 18


18 For example, PG & E Corporation “does not dispute the Commission's authority under
section 818 to condition its order allowing the Utility to issue stock necessary to form the
holding company,” nor does PG & E “contest the Commission's authority to require PG &
E Utility to secure an agreement from PG & E Corporation to abide by certain conditions,”
but section 818 does not “suggest that the Commission has jurisdiction to enforce those
conditions against the holding company in proceedings before the Commission.” Sempra
acknowledges that section 818 and 854 “permit the Commission to impose conditions when
approving a holding company structure [but] they do not, as the Commission argues, include
the authority to enforce them against a non-public utility in a Commission proceeding.” And
EIX “does not dispute that the requirement of authorization [in section 854] implied that the
Commission also had the right to condition its grant of approval,” although EIX contends
that section 854 “in no way provides a grant of on-going jurisdiction....”
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According to the PUC, “[it] makes little sense to grant the Commission authority over protecting
the public interest through conditions and mitigation measures, but not allow it to exercise its
traditional functions to oversee and enforce those measures.” (Cal.P.U.C. Dec. No. 02–07–044,
supra, at p. 5, 2002 Cal.PUC Lexis 430, at p. *7.) Beyond this commonsense response to the
holding companies' arguments, the PUC relies on section 701, which provides that the PUC may
do all things necessary and convenient in the exercise of its power and jurisdiction to supervise
and regulate every public utility, whether or not such measures are specifically designated in the
Public *1197  Utilities Code. 19  Thus, the PUC maintains, “When read in conjunction with section
701, sections 818, 819, and 854 provide the Commission with continuing jurisdiction over the
holding companies for the limited purpose of monitoring and enforcing the holding company
conditions.” (Cal.P.U.C. Dec. No. 02-07-044, 2002 Cal.PUC Lexis 430, at pp. *6–*7.)


19 Section 701 provides that “[t]he commission may supervise and regulate every public utility
in the State and may do all things, whether specifically designated in this part or in addition
thereto, which are necessary and convenient in the exercise of such power and jurisdiction.”


2. Contrary to the Claims of the Holding Companies, the PUC Does Not Seek to Assert
General Jurisdiction over the Holding Companies.


[11]  Fundamentally, the holding companies object to the PUC's assertion of jurisdiction because
they claim the PUC's jurisdiction is limited to the regulation of **647  “public utilities.” 20


Although the PUC concedes that the holding companies are not public utilities, the PUC
nevertheless argues it can assert limited jurisdiction over the holding companies to enforce the
holding company conditions. The PUC claims it has never sought to exercise general or plenary
regulatory powers over the holding companies, which mistakenly rely on statutory interpretations
and case law focusing solely on the PUC's general jurisdiction over public utilities.


20 When we refer to arguments made by the holding companies, we do not necessarily mean to
imply that all of the holding companies advanced an argument in precisely the same manner,
or at all. Where a particular holding company is the only petitioner making an argument,
however, we have endeavored to identify the position's proponent.


[12]  The PUC is constitutionally vested with the authority to regulate public utilities. (Cal.
Const., art. XII, §§ 1–6.) As set forth in section 216, subdivision (a), the definition of “public
utility” encompasses entities that are “electrical corporation[s].” It is undisputed that the holding
companies are not “public utilities” as that term in defined in the Public Utilities Code.


The California Constitution, however, also provides that “[t]he Legislature has plenary power,
unlimited by the other provisions of this constitution but consistent with this article, to confer
additional authority and jurisdiction upon the commission ....” (Cal. Const., art. XII, § 5, italics
added.) As our Supreme Court has recognized, citing the Legislature's plenary power to confer
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additional jurisdiction on the PUC, “[t]he commission's powers ... are not restricted to those
expressly mentioned in the Constitution.” (CLAM, supra, 25 Cal.3d at p. 905, 160 Cal.Rptr. 124,
603 P.2d 41.) Thus, for example, there is no dispute that, when authorized by the Legislature, the
PUC may exercise limited jurisdiction over entities other than public utilities. (See, e.g., § 394.1
[jurisdiction over energy *1198  service providers]; § 739.5 [jurisdiction over mobilehome parks];
§ 99152 [jurisdiction over public transit].) Indeed, the holding companies do not suggest such
grants of authority are beyond the power of the Legislature. Accordingly, the holding companies
are incorrect in their assertion that, as a general principle, the PUC's jurisdiction is limited to public
utilities.


[13]  [14]  The PUC contends the Legislature has conferred limited jurisdiction upon the PUC
to impose and enforce the holding company conditions pursuant to sections 701, 818, 819, and
854, in recognition of the risks to ratepayers when utilities change ownership or issue securities.
Indeed, the PUC claims it would likely violate its public interest mandate 21  by approving utility
applications to form holding companies without the ability to assert continuing jurisdiction to
enforce the holding company conditions. Section 701 is of particular relevance because it allows
the PUC to “do all things ... necessary and convenient” in the exercise of its authority over public
utilities whether or not “specifically designated” in the Public Utilities Code. Where the authority
sought is “cognate and germane” to utility regulation, the PUC's authority under section 701 has
been liberally construed. (CLAM, supra, 25 Cal.3d at pp. 905–906, 160 Cal.Rptr. 124, 603 P.2d
41; Southern California Edison Co. v. Peevey (2003) 31 Cal.4th 781, 792, 3 Cal.Rptr.3d 703, 74
P.3d 795; San **648  Diego Gas & Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 915, 55
Cal.Rptr.2d 724, 920 P.2d 669.) The holding companies correctly point out that section 701 has
never been read to expand the scope of the PUC's jurisdiction beyond public utilities, at least in any
citable appellate opinion. 22  However, contrary to the holding companies' contentions, nothing in
section 701 or elsewhere limits that statute's reach to public utilities. Although the statute initially
refers to the PUC's power to “supervise and regulate every public utility,” the PUC's authority to
do all things “necessary and convenient” in the exercise of that power is not expressly limited to
actions against public utilities. (§ 701.)


21 The PUC has a mandate to protect the public interest in its oversight of utility actions and
ensure that customers receive adequate service at just and reasonable rates. (Sale v. Railroad
Commission (1940) 15 Cal.2d 612, 617, 104 P.2d 38.)


22 The PUC cites one case in which the First District Court of Appeal summarily denied a writ
petition challenging the PUC's reliance on section 701 to justify its jurisdiction over an entity
other than a public utility. As discussed in part III.A (Propriety of Writ Review), ante, while
that summary denial may have had law of the case effect on the parties, it has no stare decisis
effect or precedential value.
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While the holding companies effectively concede the jurisdiction of the PUC to impose conditions
under sections 818, 819, and 854, 23  they argue that section 701 does not operate as an independent
source of jurisdiction for the PUC to enforce the conditions, citing Assembly v. Public Utilities
Com. (1995) 12 Cal.4th 87, 48 Cal.Rptr.2d 54, 906 P.2d 1209 (Assembly ). In  *1199  Assembly,
our Supreme Court “rejected a construction of section 701 that would confer upon the Commission
powers contrary to other legislative directives....” (Id. at p. 103, 48 Cal.Rptr.2d 54, 906 P.2d 1209.)
Likewise, as the holding companies point out, the Supreme Court in Pacific Tel. & Tel. Co. v.
Public Util. Com. (1965) 62 Cal.2d 634, 653, 44 Cal.Rptr. 1, 401 P.2d 353 (Pacific Tel. & Tel.
Co.), held that section 701 “does not authorize disregard by the commission of express legislative
directions to it, or restrictions upon its power found in other provisions of the act or elsewhere
in general law.”


23 See footnote 18, ante.


The holding companies' reliance on Assembly and Pacific Tel. & Tel. Co. is misplaced. In Assembly,
the PUC attempted to rely on section 701 as authority to direct ratepayers refunds from Pacific
Bell to a school telecommunications infrastructure fund, despite an express statutory mandate (§
453.5) that such refunds be returned to ratepayers. (Assembly, supra, 12 Cal.4th at pp. 102–104,
48 Cal.Rptr.2d 54, 906 P.2d 1209.) In Pacific Tel. & Tel. Co., the PUC directed a utility to refund
to ratepayers amounts collected under a previously approved rate schedule based on the PUC's
conclusion that past rates should have been lower, notwithstanding express direction from the
Legislature that the PUC's orders fixing rates must be prospective only. (Pacific Tel. & Tel. Co.,
supra, 62 Cal.2d at pp. 649–650, 653, 44 Cal.Rptr. 1, 401 P.2d 353.) In both Assembly and Pacific
Tel. & Tel. Co., section 701 was inapplicable because the actions of the PUC disregarded “express
legislative directives.” (Assembly, supra, 12 Cal.4th at pp. 103–104, 48 Cal.Rptr.2d 54, 906 P.2d
1209; Pac. Tel. & Tel. Co., supra, 62 Cal.2d at p. 653, 44 Cal.Rptr. 1, 401 P.2d 353.) Here, by
contrast, the holding companies fail to point to any statutory mandate or directive forbidding the
PUC from enforcing the holding company conditions, and we are aware of none. 24


24 In Southern California Edison Co. v. Peevey, supra, 31 Cal.4th at page 792, 3 Cal.Rptr.3d
703, 74 P.3d 795, the Supreme Court acknowledged that when the PUC has inherent authority
to act, such authority is only limited when barred by some specific statutory limit on the
PUC's power.


**649  The holding companies also cite and rely on Television Transmission v. Public Util. Com.
(1956) 47 Cal.2d 82, 301 P.2d 862 (Television Transmission ), and Hartwell Corp. v. Superior Court
(2002) 27 Cal.4th 256, 115 Cal.Rptr.2d 874, 38 P.3d 1098 (Hartwell ), for the proposition that the
PUC has no authority over entities other than public utilities. Neither case supports the proposition
that the PUC cannot exercise limited jurisdiction to enforce the holding company conditions.
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In Television Transmission, the PUC attempted to exercise its general jurisdiction over a local
cable television company by classifying the company as a “telephone corporation ... subject to its
jurisdiction.” (Television Transmission, supra, 47 Cal.2d at p. 86, 301 P.2d 862.) The Supreme
Court held that the cable television company did not fall within the enumerated *1200  classes of
public utilities, and as a consequence, “the commission had no jurisdiction to issue the orders in
question.” (Id. at p. 89, 301 P.2d 862.)


In Hartwell, an action in which the PUC was not a party, the Supreme Court considered superior
court jurisdiction over “parties not subject to PUC regulation” on issues tangentially related to the
PUC's jurisdiction. (Hartwell, supra, 27 Cal.4th at p. 280, 115 Cal.Rptr.2d 874, 38 P.3d 1098.)
In particular, a nonregulated water provider contended that a superior court action against it was
barred by virtue of section 1759, which in general provides that no court except the Supreme
Court or Court of Appeal shall have jurisdiction to review, reverse, correct, or annul any order
or decision of the PUC. While acknowledging it was not subject to the jurisdiction of the PUC,
the nonregulated water provider nevertheless contended that section 1759 precluded the superior
court action against it because the issues presented were identical to issues in proceedings then
before the PUC involving regulated water providers. (27 Cal.4th at p. 279, 115 Cal.Rptr.2d 874, 38
P.3d 1098.) Rejecting this “issue oriented analysis” for application of section 1759, the Supreme
Court held that section 1759 “must be read to bar superior court jurisdiction that interferes with
the PUC's performance of its regulatory duties, duties which by constitutional mandate apply only
to regulated utilities.” (Hartwell, at pp. 280–281, 115 Cal.Rptr.2d 874, 38 P.3d 1098.)


As the Supreme Court observed in Hartwell, “ ‘[l]anguage used in any opinion is of course to
be understood in the light of the facts and the issue then before the court, and an opinion is not
authority for a proposition not therein considered.’ ” (Hartwell, supra, 27 Cal.4th at p. 281, 115
Cal.Rptr.2d 874, 38 P.3d 1098, quoting Ginns v. Savage (1964) 61 Cal.2d 520, 524, fn. 2, 39
Cal.Rptr. 377, 393 P.2d 689.) The statements in Television Transmission and Hartwell to the effect
the PUC's jurisdiction is limited to regulated utilities must be considered in the context of those
cases. Indeed, lacking the context in which the statements arose, they appear to be directly at odds
with statutes granting the PUC limited jurisdiction over entities not otherwise defined as public
utilities. (See, e.g., § 394.1 [jurisdiction over energy service providers]; § 739.5 [jurisdiction over
mobilehome parks]; § 99152 [jurisdiction over public transit].) The holding companies misread
Television Transmission and Hartwell, which concern the PUC's general or plenary jurisdiction.
Those decisions, to the extent they apply beyond their unique sets of facts, do not foreclose the
PUC's assertion of limited jurisdiction to enforce conditions it is statutorily empowered to impose,
provided such conditions are cognate and germane to utility regulation.


**650  Moreover, unlike the fact scenario in Television Transmission, the PUC does not seek to
assert jurisdiction over the holding companies by classifying them as public utilities. The PUC
expressly acknowledges the holding companies are not public utilities. Unlike the cable television
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company in *1201  Television Transmission, which was not a public utility and otherwise had no
connection to a regulated entity, the holding companies here are bound by conditions imposed by
the PUC concerning their dealings with entities that are unquestionably public utilities subject to
the PUC's jurisdiction. Thus, the PUC's exercise of limited jurisdiction over the holding companies
is cognate and germane to its regulation of a public utility, namely, the utility subsidiary of the
holding company. Furthermore, in contrast to Hartwell, in which an unregulated entity sought to
employ an issue-oriented analysis for determining what falls within the PUC's jurisdiction, the
PUC here did not attempt to justify its limited jurisdiction over the holding companies simply by
reference to the issues presented in the dispute.


EIX raises the specter that, under the guise of doing all things “necessary and convenient” in the
exercise of its powers, the PUC could seek to regulate every person or entity that does business
with public utilities. This concern is unjustified and overblown. We reiterate that the PUC does
not seek to exercise general regulatory control over the holding companies as if they were public
utilities; it merely seeks to enforce the holding company conditions that were the preconditions
to formation of the holding companies. The mere fact the holding companies do business with
their utility subsidiaries is not the basis for the PUC asserting jurisdiction. Unlike the holding
companies, most entities that have business dealings with public utilities have not agreed to PUC-
imposed conditions embodied in orders approving the entity's formation. In addition, the holding
companies are much more than just entities “doing business with” public utilities. Concerns about
potential abuses in the relationship between a holding company and its utility subsidiary led to the
imposition of holding company conditions. Those concerns remain ongoing.


The primary limiting factor on PUC jurisdiction is that the PUC's action must be cognate and
germane to utility regulation. We do not suggest that the PUC has enforcement authority over
entities other than public utilities simply because it has the power to approve certain transactions
involving public utilities subject to conditions. The conditions and the PUC's interest in their
enforcement must directly relate to some aspect of utility regulation. In these actions, there
is little doubt that the disputed holding company conditions are germane to aspects of the
PUC's regulatory authority over the subsidiary utilities. Accordingly, absent a specific legislative
directive prohibiting the PUC from enforcing conditions it is empowered to impose, we conclude
the PUC has jurisdiction under the circumstances presented here to enforce the conditions in a
proceeding before the PUC.


*1202  3. The Absence of Express Statutory Authority to Enforce the Holding Company
Conditions Does Not Imply the PUC Lacks Jurisdiction To Do So.


[15]  While acknowledging the power of the Legislature to confer limited PUC jurisdiction over
nonutilities, PG & E Corporation and EIX assert that a statute cannot confer PUC jurisdiction
over entities other than public utilities unless it does so explicitly and unambiguously. PG & E
Corporation offers as authority for this **651  proposition Pac. Tel. & Tel. Co. v. Public Utilities
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Com. (1950) 34 Cal.2d 822, 215 P.2d 441 (Pacific Telephone ). In Pacific Telephone, the PUC
found that fees paid by Pacific Telephone to its parent, AT & T, were excessive. (Id. at p. 824,
215 P.2d 441.) To redress the problem, the PUC ordered Pacific Telephone to pay no more than
the reasonable costs incurred in the rendition of AT & T's services to Pacific Telephone. Over
a number of dissents, the Supreme Court held that the PUC had exceeded its jurisdiction. The
Supreme Court stated: “In the absence of express statutory authority it has generally been held that
a commission's control over contracts between affiliated corporations is limited to disallowance
of excessive payments for the purpose of fixing rates. [Citations.]” (Id. at p. 830, 215 P.2d 441.)
The Supreme Court concluded that “[t]he Public Utilities Act is silent on the question of affiliated
corporations, and only the Legislature can properly decide whether they present such dangers of
abuse that the commission should have broader regulatory powers over them than it now has.”
(Id. at p. 832, 215 P.2d 441.) The holding companies maintain that Pacific Telephone confirms the
limits of PUC authority over affiliates of public utilities.


Upon closer examination, the holding in Pacific Telephone is much more limited than the holding
companies suggest. Perhaps more importantly, the court's reasoning in Pacific Telephone has little
or no continuing vitality in light of the Supreme Court's subsequent decision in General Telephone
Co. v. Public Utilities Com. (1983) 34 Cal.3d 817, 195 Cal.Rptr. 695, 670 P.2d 349 (General
Telephone ). Pacific Telephone concerned PUC regulation of a contract between a utility subsidiary
and its parent; it did not concern the enforcement of conditions imposed upon the parent at the
time of its formation. In addition, the majority in Pacific Telephone recognized that the PUC could
treat affiliated corporations differently from other contracting parties only if the Legislature so
provided or if the affiliated corporations “are used as a device to defeat the exercise of powers
the commission has been granted.” (Pacific Telephone, supra, 34 Cal.2d at p. 832, 215 P.2d 441.)
Thus, the Supreme Court recognized a half-century ago that under certain circumstances the PUC
had jurisdiction over the relationship between a public utility and its parent holding company in
the absence of a statute conferring such authority.


In General Telephone, although the Supreme Court ultimately found the facts distinguishable from
those in Pacific Telephone, the court concluded that *1203  case law developments after Pacific
Telephone cast serious doubt on that case's continued vitality. (General Telephone, supra, 34 Cal.3d
at p. 826, 195 Cal.Rptr. 695, 670 P.2d 349.) Among other things, the General Telephone court
observed that the court had become “more willing to permit regulatory bodies to exercise powers
not expressly stated in their mandate” in the years after the Pacific Telephone decision. (General
Telephone, at p. 825, 215 P.2d 441.) The Supreme Court also stated that the “[Pacific Telephone ]
court's observations regarding the commission's powers to control the relationship between utilities
and their parents or affiliates have succumbed to regulatory realism.” (Id. at p. 826, 215 P.2d 441.)
In short, Pacific Telephone provides little support for the holding companies' position.
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In lieu of case authority supporting their position, the holding companies offer examples of express
statutory grants of jurisdiction over holding companies. These examples purportedly demonstrate
that when the Legislature chooses to expand the PUC's jurisdiction, it does so explicitly and
precisely.


**652  [16]  There are very few references in the Public Utilities Code to holding companies. The
holding companies point to section 314, subdivision (b), and section 798, as examples of statutes
in which the Legislature has seen fit to define PUC authority, or lack of authority, over holding
companies.


Section 314 concerns the authority of the PUC to inspect the accounts and records of public
utilities and their affiliates. In subdivision (a), the statute provides in relevant part that the PUC
and its agents “may, at any time, inspect the accounts, books, papers, and documents of any public
utility.” (§ 314, subd. (a).) Subdivision (b) extends this inspection authority to subsidiaries and
affiliates of public utilities, providing that “[s]ubdivision (a) also applies to inspections of the
accounts, books, papers, and documents of any business which is a subsidiary or affiliate of, or a
corporation which holds a controlling interest in, an electrical, gas, or telephone corporation with
respect to any transaction between the electrical, gas, or telephone corporation and the subsidiary,
affiliate, or holding corporation on any matter that might adversely affect the interests of the
ratepayers of the electrical, gas, or telephone corporation.” (§ 314, subd. (b).)


EIX contends that, if the PUC's interpretation of the scope of its authority were correct, then
“there would have been no reason for the Legislature to have enacted a provision granting limited
access to holding company records, because the holding companies would already be within the
Commission's jurisdiction.” According to EIX, the limited statutory grant of a right to inspect
holding company records in section 314, subdivision (b), “would be unnecessary if merely being
a utility's parent holding company conferred regulatory jurisdiction upon the Commission.”


*1204  EIX's argument is premised on the mistaken assumption that the PUC claims jurisdiction
over the holding companies simply because they have controlling interests in public utilities.
Instead, the PUC claims limited jurisdiction over the holding companies based on its statutory
power to impose conditions upon approving changes in control of, or issuances of securities by,
public utilities. Section 314, subdivision (b), is not mere surplusage, because it confirms the PUC's
authority to inspect the records of all holding companies, not just those which have agreed to a
similar PUC condition imposed at the time the holding company was formed. Moreover, EIX's
argument suggests the PUC claims general regulatory jurisdiction over the holding companies,
when the PUC merely seeks to enforce the specific holding company conditions to which EIX
agreed, upon its formation.
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[17]  In addition, in our review of the legislative history of subdivision (b) of section 314, we
find no support for the holding companies' argument that the statute's specific grant of PUC
authority over holding companies means, by implication, that the PUC has no authority over
holding companies other than what is expressly and unambiguously set forth by statute. 25  Before
its amendment in 1985, section 314 referred to the authority of the PUC to inspect the books and
records of “any public utility.” (Former § 314, as amended by **653  Stats.1951, ch. 764, § 314,
pp.2035–2036.) In 1985, Assembly Bill No. 116 added subdivision (b), which extended the PUC's
inspection authority to encompass subsidiaries or affiliates of telephone corporations. (Former §
314, subd. (b), as amended by Stats.1985, ch. 1249, § 1, p. 4299.) The author of the legislation
carried the bill at the request of the PUC, citing the need for regulatory oversight as telephone
corporations diversified and entered into unregulated lines of business that might create a potential
for harm to telephone ratepayers. (Assem. Com., 3d reading analysis of Assem. Bill No. 116,
(1985–1986 Reg. Sess.) June 20, 1985, p. 2.) In its Enrolled Bill Report to the Governor, the PUC,
as principal sponsor of the legislation, pointed out there is “no clear authority ... which authorizes
the PUC to audit the books and papers of a non-regulated affiliated or subsidiary company of
the utility....” (PUC Legal Division, Enrolled Bill Rep. on Assem. Bill No. 116 (1985–1986 Reg.
Sess.) Sept. 25, 1985, pp. 1–2.) The PUC expressed a “need for legislative expression clarifying
the PUC's authority....” (Id., p. 2.)


25 On our own motion, we take judicial notice of the legislative history of Assembly Bill
No. 116 (1985–1986 Regs. Sess.)(Stats.1985, ch. 1249, § 1, p. 4299) and Senate Bill No.
2331 (1985–1986 Reg. Sess.) (Stats.1986, ch. 845, § 1, p. 2893), which added and amended
subdivision (b) of section 314. (Evid.Code, §§ 452, subd. (c), 459; Kern v. County of Imperial
(1990) 226 Cal.App.3d 391, 400, fn. 8, 276 Cal.Rptr. 524 [appellate court may take judicial
notice of legislative history materials on own motion].)


One year after amending section 314 to apply to telephone company affiliates, the Legislature
amended the statute again to extend its application *1205  to affiliates or subsidiaries of electrical
and gas corporations, as well as to corporations holding a controlling interest in such entities. (§
314, subd. (b), as amended by Stats.1986, ch. 845, § 1, p. 2893.) Specifically referring to SDG
& E's original 1985 application to form a holding company, an analysis of the bill stated: “In the
recent PUC decision allowing SDG & E to form a holding company, the PUC imposed a number of
conditions with respect to the access to books and records. These conditions, uncontested by SDG
& E, includ [ed] establishing a valid presumption for PUC information requests and an objection
proceeding which can be followed by a utility, holding company or affiliate....” (Sen. Rules Com.,
Off. of Sen. Floor Analyses, Rep. on Sen. Bill No. 2331 (1985–1986 Reg. Sess.) Aug. 22, 1986, p.
2.) Although the legislative analysis acknowledged the conditions imposed in SDG & E I, there is
nothing in the analysis to suggest that the PUC lacked authority to enforce the conditions or that the
legislation was being proposed to give the PUC authority to enforce the conditions in SDG & E I.
Rather, a fair reading of the legislative history suggests that the intent of Senate Bill No. 2331 was
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to expand the inspection authority provided by condition in SDG & E I (and applicable only to SDG
& E's holding company) to all holding companies with controlling interests in public utilities. The
legislative history therefore implies the PUC can exert jurisdiction over holding companies either
through legislation directed at all holding companies or through PUC conditions imposed at the
time a particular holding company is formed. Therefore, we conclude that section 314, subdivision
(b), does not support a conclusion that the PUC lacks authority to enforce conditions imposed by
the PUC pursuant to sections 818, 819, or 854.


[18]  Section 798, like section 314, subdivision (b), provides no support for the contention that
the PUC lacks jurisdiction to enforce the holding company conditions. Section 798 subjects
utilities, but not holding companies or other affiliates, to penalties for cross-subsidizing payments
made by utilities to, or received from, affiliates. EIX contends that the Legislature's enactment of
section 798 “confirms that the Commission's jurisdiction is limited to utilities....” We disagree.
The Legislature's decision to give the PUC power to levy penalties against public utilities but not
against holding companies for violations of section 798 does not indicate a general **654  intent to
deprive the PUC of jurisdiction over holding companies under all circumstances. Furthermore, the
statute does not indicate any specific intent to deprive the PUC of authority to enforce conditions
imposed upon holding companies at the time of their formation.


As a further statutory argument, the holding companies assert that even where the PUC has
statutory authority to impose penalties upon entities other than public utilities, the PUC lacks
authority to enforce such penalties. Thus, *1206  according to the holding companies, section
2111, 26  which subjects persons and entities other than public utilities to penalties for violating
orders or decisions of the PUC, has no independent jurisdictional significance. To enforce section
2111, the holding companies contend, the PUC must rely on section 2101, which requires the
Attorney General, at the PUC's request, to “institute and prosecute actions or proceedings for
the enforcement of the Constitution and statutes of this State affecting public utilities and or the
punishment and all violations thereof.”


26 Section 2111 provides: “Every corporation or person, other than a public utility and its
officers, agents, or employees, which or who knowingly violates or fails to comply with, or
procures, aids or abets any violation of any provision of the Constitution of this state relating
to public utilities or of this part, or fails to comply with any part of any order, decision,
rule, direction, demand, or requirement of the commission, or who procures, aids, or abets
any public utility in such violation or noncompliance, in a case in which a penalty has not
otherwise been provided for such corporation or person, is subject to a penalty of not less
than five hundred dollars ($500), nor more than twenty thousand dollars ($20,000) for each
offense.”
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The holding companies further argue that the PUC cannot rely for jurisdictional authority on
section 2113, 27  which gives the PUC contempt powers over public utilities and all others that
fail to comply with PUC orders. EIX contends that the PUC's alleged invocation of section 2113
concerning contempt power begs the question of whether the PUC has jurisdiction to impose a
valid order on a nonutility in the first place.


27 Section 2113 provides: “Every public utility, corporation, or person which fails to comply
with any part of any order, decision, rule, regulation, direction, demand, or requirement of
the commission or any commissioner is in contempt of the commission, and is punishable
by the commission for contempt in the same manner and to the same extent as contempt is
punished by courts of record. The remedy prescribed in this section does not bar or affect
any other remedy prescribed in this part, but is cumulative and in addition thereto.”


[19]  The holding companies' contentions regarding sections 2111 and 2113 are unhelpful. In these
proceedings, the PUC expressly disclaims any reliance on sections 2111 or 2113 to assert specific
jurisdiction over the holding companies, and the PUC acknowledges that these sections require
an otherwise valid order before they can be enforced. Furthermore, giving the PUC power under
section 2101 to request that the Attorney General prosecute violations of the Public Utilities Code
does not imply that the PUC has no enforcement authority of its own. Section 2101 simply gives the
PUC another tool for enforcing the Public Utilities Code; it does not give exclusive enforcement
authority to the Attorney General. Indeed, because section 2101 is not limited to enforcement
actions against nonutilities, to conclude that the PUC's enforcement authority is dependent on an
Attorney General penalty action, as the holding companies suggest, would mean the PUC has no
independent enforcement power at all, **655  even against public utilities. Therefore, we disagree
with the contention that only the Attorney General can pursue actions to *1207  enforce valid PUC
orders against nonutilities. To the extent sections 2111 and 2113 have any relevance here, they tend
to support the PUC's jurisdictional position because they constitute examples of the Legislature's
granting the PUC limited authority over nonutilities, contrary to the holding companies' contention
that the PUC's authority is restricted to public utilities.


The holding companies also dispute an interpretation of sections 818, 819, or 854 that confers
PUC jurisdiction over a holding company by virtue of its agreement to abide by specific conditions
as a prerequisite to PUC approval of a holding company structure. As a variant of this argument,
PG & E Corporation points out that it was not even a party to the holding company proceedings
that led to the decisions in PG & E I and PG & E II. Thus, PG & E Corporation contends the
PUC had no jurisdiction at the time it issued the holding company decisions, much less continuing
jurisdiction to enforce them.


While it is true the holding companies were not parties to the proceedings that led to the holding
company decisions, this fact is unremarkable because the proceedings to approve the holding



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2113&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2113&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2113&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2111&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2113&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2111&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2113&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2101&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2101&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2101&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2111&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2113&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS818&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS819&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS854&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999185036&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





PG&E Corp. v. Public Utilities Com., 118 Cal.App.4th 1174 (2004)
13 Cal.Rptr.3d 630, 04 Cal. Daily Op. Serv. 4448, 2004 Daily Journal D.A.R. 6103


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 34


companies necessarily preceded the actual creation of the holding companies. Though they are not
public utilities, the holding companies were formed pursuant to statutory processes and approvals
from the PUC, subject to conditions the PUC imposed as part of its statutory public interest
mandate to safeguard the public when utilities reorganize.


PG & E Corporation points out, too, that section 818, under which PG & E Utility made
its application to form a holding company, is directed only against public utilities. Therefore,
according to PG & E Corporation, the PUC cannot claim jurisdiction over a holding company
formed pursuant to section 818. We disagree. Although section 818 does not mention holding
companies, section 819 gives the PUC broad latitude to subject section 818 approvals to whatever
conditions it deems necessary and reasonable. Section 819 does not contain the restrictions PG &
E Corporation reads into the statute.


We conclude that the PUC may enforce the holding company conditions even in the absence of
express statutory authority to do so because the PUC's jurisdiction to enforce the conditions is
implied from its unchallenged statutory authority to impose them.


4. The Holding Company Conditions Are Not Contractual Obligations.
[20]  The holding companies would avoid PUC enforcement of the holding company conditions
with the argument that the conditions are contractual and may only be enforced by bringing an
action in superior court. The PUC *1208  counters that the Public Utilities Code provides the PUC
with regulatory, as opposed to contractual authority. In addition, the PUC points out that treating
the conditions as contractual obligations in superior court would effectively give the superior court
the power to review, contradict, or interfere with an order of the PUC, in violation of section 1759.
As discussed below, we agree with the PUC's concern about violating section 1759.


The statutory language of sections 819 and 854 gives no indication the Legislature intended the
PUC to enter into any type of contract as a means to fulfill its mandate to protect the interests of
ratepayers. Section 819 allows the PUC to grant utility applications “subject to such conditions as
it deems reasonably and necessary.” (Italics added.) The statute contains no reference **656  to an
agreement, indicating the PUC has sole authority to determine appropriate conditions. Likewise,
section 854, which gives the PUC the authority to “provide mitigation measures” (§ 854, subd. (c)
(8)), suggests the PUC has unilateral authority to establish such measures. 28  The fact the holding
companies chose to agree to the conditions imposed by the PUC does not convert the PUC's orders
into contracts.


28 We note that section 854 requires the PUC to “consider” certain criteria in determining
whether a proposed merger, acquisition, or change in control proposal is in the public interest,
including whether the proposal “provide[s] mitigation measures to prevent significant
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adverse consequences which may result.” (§ 854, subd. (c)(8).) Although this statutory
language might be interpreted to leave the PUC in the position of passively approving
or rejecting mitigation measures proposed by the applicants, the practical consequence
of the PUC's approval authority is that it can prescribe the mitigation measures required
for approval. Indeed, the holding companies do not dispute the PUC's authority to dictate
conditions upon its approval of applications under sections 818 or 854.


In support of their position, the holding companies rely heavily on our Supreme Court's decision
in Henderson v. Oroville–Wyandotte Irr. Dist. (1931) 213 Cal. 514, 2 P.2d 803 (Henderson ).
In Henderson, the Railroad Commission, the predecessor of the PUC, approved the sale of two
regulated water companies' systems to an unregulated irrigation district on the condition the
unregulated irrigation district enter into contracts with the water users regarding rate guarantees
to ensure that the unregulated district would not raise rates substantially. (Id. at p. 527, 2 P.2d
803.) The irrigation district adopted resolutions stating it would charge users a specified rate for
a particular time period, and the PUC adopted the resolutions as conditions of its approval of the
sale. The irrigation district never executed a written contract with the users. (Id. at p. 525, 2 P.2d
803.) When the district later raised its rates above the agreed upon levels, the users brought a
contract action in superior court against the irrigation district. The Supreme Court held that the
Railroad Commission had the power to impose conditions upon its approval of the sale to the
irrigation district, and it further held that the conditions were binding upon the *1209  unregulated
irrigation district, notwithstanding its failure to enter into contracts with its users. (Id. at pp. 528–
532, 2 P.2d 803.) According to the Supreme Court, “[the district's] subsequent refusal to enter into
such contracts with the outside water users did not entitle it to hold the property conveyed to it
free from the conditions imposed by the Railroad Commission, and which it had consented to by
its ... resolutions.” (Id. at p. 527, 2 P.2d 803.)


The holding companies argue that Henderson stands for the proposition that PUC conditions
imposed on nonutilities can be enforced only in superior court as contract actions. We disagree.
Henderson confirms the Commission's authority to impose conditions even in the absence
of express statutory authority to do so. (Henderson, supra, 213 Cal. at p. 529, 2 P.2d 803.)
However, the case is factually distinguishable and has little relevance to the dispute before us. The
Commission was not itself a party in Henderson, nor was Henderson concerned with any effort by
the Commission to enforce its conditions. There was simply no reason to discuss or consider the
proper forum for the PUC (or Railroad Commission) to enforce conditions against entities other
than public utilities. Moreover, Henderson does not concern a purported contract between the PUC
and an otherwise unregulated entity, as the holding companies allege in these proceedings. Indeed,
in contrast to Henderson, in which **657  the unregulated irrigation district agreed to enter into a
contract with third parties, here the holding companies were not required to enter into contracts. 29


And whereas the holding companies seek to treat the holding company conditions as an implied
contract between the PUC and the holding companies, the Supreme Court in Henderson held there
was an explicit contract between the water users and the irrigation district, reflected in the district's
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resolution adopted at the time of the transfer of the irrigation systems. (Henderson at pp. 527–528,
2 P.2d 803.) Henderson provides no support for the theory that the holding company conditions
constitute contract terms between the PUC and the holding companies. Indeed, we are aware of no
cases in which the PUC sought to enforce agreed-upon conditions in a superior court action where
the conditions were treated or characterized as contract terms. 30


29 As discussed in the original SDG & E I decision, the PUC expressly rejected the approach of
requiring the holding companies to enter into contracts. (SDG & E I, supra, 20 Cal.P.U.C.2d
at pp. 686–687.)


30 In People ex rel. Pub. Util. Com. v. City of Fresno (1967) 254 Cal.App.2d 76, 62 Cal.Rptr. 79
(City of Fresno ), the PUC brought a superior court action challenging the City of Fresno's
condemnation of public utility property, an action the PUC contended violated conditions it
had imposed on the sale of the property to the City of Fresno. City of Fresno does not stand
for the proposition that PUC conditions are contract terms enforceable in superior court.
Among other things, the City of Fresno refused to accept the PUC conditions and proceeded
to acquire the public utility property through its powers of eminent domain. (Id. at p. 79,
62 Cal.Rptr. 79.)


*1210  The facts of Henderson are also distinguishable from the relevant facts here because
Henderson involved the sale of property to an unregulated entity, not the formation of a holding
company that has an ongoing relationship with a public utility. While one could argue that the
PUC has no regulatory interest in property no longer in the possession of a public utility, the same
cannot be said of the PUC's interest in regulating ongoing activity between a holding company
and its utility subsidiary. A PUC attempt to enforce conditions against an unregulated entity that
at one time purchased assets from a public utility would likely fail the requirement that the PUC's
authority must be cognate and germane to utility regulation.


In support of their contention that PUC conditions equate with contract terms, the holding
companies focus on cases in which the PUC has placed conditions on sales of utility assets to
unregulated entities, not on cases involving the formation of holding company structures or other
corporate reorganizations. Thus, for example, Sempra relies on a number of cases standing for the
proposition that the PUC has no authority to interpret contracts between public utilities and third
parties that have been entered into as conditions to the PUC's approval of a property sale. (See
Bartlett v. Rogers (1951) 103 Cal.App.2d 250, 254, 229 P.2d 434; Dillingham v. Schipp (1957) 154
Cal.App.2d 553, 558, 316 P.2d 1014.) Because these cases presuppose the existence of a contract
entered into as a consequence of the PUC's approval of a sale of utility property to an unregulated
entity, they are inapposite. By enforcing the holding company conditions, the PUC does not seek
to assert jurisdiction to interpret or enforce a contract between a public utility and a third party. 31
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31 We note, too, that the holding companies overstate the limitation on the PUC's authority over
contracts between public utilities and third parties. It has long been recognized that the PUC
has the power to reform contracts of public utilities to make them conform to the public
interest. (CLAM, supra, 25 Cal.3d at p. 907, 160 Cal.Rptr. 124, 603 P.2d 41; Southern Pac.
Co. v. Spring Valley Water Co. (1916) 173 Cal. 291, 298, 159 P. 865.)


**658  Citing Orange County Cable Communications Co. v. City of San Clemente (1976) 59
Cal.App.3d 165, 130 Cal.Rptr. 429 (Orange County Cable ), EIX contends that case law after
Henderson confirms “that governmental regulatory commissions may enforce conditions against
non-utilities not as a regulator, but only as a contracting party.” We disagree with EIX's broad
characterization of the holding in Orange County Cable. In that case, the court began by noting that
the appellant, a cable television service that sought to raise its rates in its cable franchise with the
City of San Clemente, was not a public utility. (Id. at p. 170, 130 Cal.Rptr. 429.) The court noted
that, if “appellant is not a public utility, the only possible relationship of the parties is one based on
contract.” (Id. at p. 171, 130 Cal.Rptr. 429.) Here, in contrast to a relationship characterized by a
franchise agreement between a city and an unregulated entity, the relationship *1211  between the
PUC and the holding companies is one based on conditions the PUC is statutorily empowered to
impose. Furthermore, whereas a city's cable franchise agreement with an unregulated entity may
have no nexus to the regulation of a public utility, the PUC's assertion of jurisdiction to enforce
the holding company conditions is plainly relevant, cognate and germane to the regulation of the
public utilities owned by the holding companies.


One of the most compelling reasons to reject the holding companies' characterization of the holding
company conditions as contract terms is that requiring the PUC to bring a breach of contract action
to enforce the conditions would enmesh the superior court in the PUC's performance of its duties.
Section 1759, subdivision (a), provides in relevant part that “[n]o court of this state, except the
Supreme Court and the court of appeal, to the extent specified in this article, shall have jurisdiction
to review, reverse, correct, or annul any order or decision of the commission or to suspend or delay
the execution or operation therefor, or to enjoin, restrain, or interfere with the commission in the
performance of its official duties....”


By treating the holding company conditions as terms in a contract, the superior court would
presumably have the power to reform the contract or even to find that the parties never entered
into a valid contract. Such remedies amount to correcting or annulling a decision of the PUC
in violation of section 1759. Moreover, even if this court were to accept the holding companies'
position, then both the superior court and the PUC would be charged with enforcing the same
conditions contained in a single PUC decision, with the superior court having jurisdiction over the
holding companies, and the PUC having jurisdiction over the utilities.


Sempra maintains that section 1759 is inapplicable because it applies only to regulated entities,
relying on Hartwell, supra, 27 Cal.4th at p. 280, 115 Cal.Rptr.2d 874, 38 P.3d 1098. In Hartwell,
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the Supreme Court stated that “when read in context with the entire regulatory scheme, section
1759 must be read to bar superior court jurisdiction that interferes with the PUC's performance of
its regulatory duties, duties which by constitutional mandate apply only to regulated utilities.” (Id.
at pp. 280–281, 115 Cal.Rptr.2d 874, 38 P.3d 1098, italics in original.) Once again, we emphasize
that language in an opinion must be understood in light of the facts and the issue then before the
court. (Id. at p. 281, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) As discussed above, the PUC was not
a party in Hartwell, nor did the case involve an attempt by the PUC to enforce **659  its own
orders. Rather, Hartwell concerned an unregulated entity claiming that section 1759 precluded a
superior court action against the entity because similar issues were pending before the PUC in
proceedings involving *1212  regulated public utilities. 32  (27 Cal.4th at p. 280, 115 Cal.Rptr.2d
874, 38 P.3d 1098.) Here, in contrast to the facts in Hartwell, the PUC seeks to enforce its own
orders as part of its regulatory duties. A superior court action treating the PUC's orders as contracts
would clearly interfere with the PUC's regulatory duties.


32 The Supreme Court in Hartwell stated: “By no stretch of language or logic does [section
1759] mean that trial courts may not decide issues between parties not subject to PUC
regulation simply because the same or similar issues are pending before the PUC or because
the PUC regulates the same subject matter in its supervision over public utilities.” (Hartwell,
supra, 27 Cal.4th at p. 280, 115 Cal.Rptr.2d 874, 38 P.3d 1098.)


5. The PUC Has Been Consistent in Claiming Jurisdiction to Enforce the Holding
Company Conditions.


Contrary to the holding companies' characterizations of the PUC's position, the PUC has
consistently held that the Public Utilities Code grants it authority to enforce the holding company
conditions. Indeed, since the SDG & E I decision in 1986, the PUC has not wavered from
the position that it has jurisdiction to enforce the conditions imposed in the holding company
conditions.


In the SDG & E I decision, the PUC emphatically rejected the contract theory the holding
companies now espouse, concluding it had ample authority to enforce the holding company
conditions without requiring the utility and holding company to name the PUC as a third-party
beneficiary to an agreement containing the conditions. (SDG & E I, supra, 20 Cal.P.U.C.2d at p.
686.) PG & E Corporation disputes the interpretation and effect of the PUC's statements in SDG &
E I, claiming that it is not bound by the SDG & E I decision and that, in any event, the discussion
of the PUC's enforcement powers in SDG & E I fails to mentions the forum where enforcement
is to take place.


We do not suggest that PG & E Corporation is bound by the PUC's decision on jurisdiction in the
SDG & E I decision. The decision is relevant, however, because it establishes that the PUC has
consistently maintained its jurisdiction to enforce the holding company conditions. (See Yamaha
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Corp., supra, 19 Cal.4th at pp. 14–15, 78 Cal.Rptr.2d 1, 960 P.2d 1031 [agency interpretations
entitled to greater weight when agency has been consistent in its approach].) Moreover, we note
that, despite the PUC's clear assertion of jurisdiction to enforce the conditions beginning with
the original holding company decision in SDG & E I, there is no mention in subsequent holding
company decisions of the applicant utilities' objecting to such jurisdiction.


PG & E Corporation is incorrect, too, in asserting that the PUC in SDG & E I never indicated
where enforcement of the conditions was to take place. The *1213  context of the discussion
on enforcement in SDG & E I is a concern by several parties that the PUC had “questionable
jurisdiction to enforce any conditions....” (SDG & E I, supra, 20 Cal.P.U.C.2d at p. 686.) The PUC
responded that it could enforce the conditions against both the utility and the holding company.
(Ibid.) The PUC went on to describe power the PUC possessed to ensure compliance with its
orders, and it emphasized that it would “not hesitate to utilize the full breadth of our constitutional
and statutory authority ... to ensure compliance.” (Id. at p. 687.) **660  In short, the decision
in SDG & E I supports a conclusion the PUC can enforce the holding company conditions in a
proceeding before the PUC.


EIX contends that the PUC announced its jurisdictional position “for the first time” in these
proceedings, a contention that ignores completely the history of the holding company proceedings
that began with SDG & E I. Indeed, EIX makes no mention of the SDG & E I decision in its petition,
referring to the 1988 Edison decision as the “original” holding company decision. EIX also claims
that “[n]ot a single word” in the Edison decision hints that the PUC believed it was acquiring
jurisdiction over the holding companies, and EIX cites from the dissent in Edison in which a
commissioner voiced his concern about the PUC's lack of jurisdiction over holding companies.


As discussed above, the SDG & E I decision unambiguously communicated the PUC's position
on enforcement of the holding company conditions. And, as the first holding company decision
to follow SDG & E I, the Edison decision contains myriad references to SDG & E I, the actual
original holding company decision. (Edison, supra, 27 Cal.P.U.C.2d at p. 362 [“We reference
the conditions to those we imposed in the SDG & E decision and take them one by one for
discussion”].) Furthermore, the dissent supports the conclusion the PUC has limited jurisdiction to
enforce the holding company conditions. The dissenting commissioner in Edison, while expressing
jurisdictional concerns, clearly focused on the PUC's lack of general jurisdiction over the holding
companies, while acknowledging the PUC's power to enforce the conditions adopted in the Edison
order: “[U]nder this decision the most important tool we have for protecting ratepayers—our
regulatory authority—is seriously undermined. Much of the authority that the CPUC has over
[Edison] and its subsidiaries as a regulated utility is being transferred to a holding company over
which we have no direct authority and only limited ability—primarily what we require in this
order as conditions for formation of the holding company—to control or regulate the new affiliate
relationships under the holding company structure.” (Edison, supra, 27 Cal.P.U.C.2d at p. 395,
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italics added (disn. opn. of Comr. Vial).) Accordingly, EIX cannot genuinely claim it was unaware
of the PUC's jurisdictional position.


*1214  In support of its position that the PUC lacks jurisdiction to enforce the holding company
conditions, Sempra quotes from the SDG & E II decision in which the PUC acknowledged that
“[a] condition neither adds to nor diminishes our regulatory control.” (SDG & E II, supra, 62
Cal.P.U.C.2d at p. 643.) Far from supporting Sempra's position, the quoted statement is consistent
with the PUC's assertion of jurisdiction. The PUC was responding to a request by the Division
of Ratepayer Advocates seeking a separate condition confirming the PUC's regulatory control to
enforce the conditions. In rejecting this proposal, the PUC was merely indicating that a condition
was unnecessary to confirm the PUC's power to impose and enforce conditions. Indeed, the PUC
rejected such an approach to avoid establishing utility regulation as of the date of the SDG & E
II decision as the standard by which all future regulation of SDG & E and its affiliates would be
assessed. (Ibid.)


In addition to arguing it is not bound by earlier holding company decisions, PG & E Corporation
contends that the PUC has conceded the lack of jurisdiction over PG & E Corporation, citing
pleadings filed by the Office of Ratepayer Advocates (ORA) and referring to the ORA as a
“component **661  organization of the Commission.” 33  As the PUC points out and, as illustrated
by the discussions in the holding company decisions, ORA's positions are not those of the PUC,
and ORA does not speak for the PUC. (See, e.g., SDG & E I, supra, 20 Cal.P.U.C.2d at p. 686.)
Furthermore, many of the ORA comments are taken out of context and fail to reflect the ORA's
concern that the PUC would not be able to regulate the holding company as it would a utility, with
general regulatory authority.


33 ORA was previously referred to as DRA (Division of Ratepayer Advocates), and before that
as PSD (Public Staff Division). For simplicity's sake, we refer to all of these divisions as
ORA.


Similarly, statements in dissents, cited by all of the holding companies, are not indicative of the
PUC's position. Although two commissioners disagreed with the PUC's original decision denying
the holding companies' motions to dismiss, the PUC itself remained consistent. Furthermore, in the
decision denying the petition for rehearing, all of the commissioners who participated, including
a commissioner who originally dissented, agreed the PUC has jurisdiction to enforce the holding
company conditions.


6. Because the PUC's Grounds for Assertion of Jurisdiction Are Sufficient We Need Not
Consider Alternative Grounds for Jurisdiction Addressed by the Holding Companies.


The holding companies devote considerable attention to alternative grounds upon which the PUC
relied in its original decision for denying the motions to dismiss. Thus, for example, EIX objects to



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_643&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_643 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_643&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_643 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996023198&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986014477&pubNum=894&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&fi=co_pp_sp_894_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_686 





PG&E Corp. v. Public Utilities Com., 118 Cal.App.4th 1174 (2004)
13 Cal.Rptr.3d 630, 04 Cal. Daily Op. Serv. 4448, 2004 Daily Journal D.A.R. 6103


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 41


a “hodge-podge” of equitable *1215  theories offered by the PUC in its original decision denying
the motions to dismiss, arguing that EIX did not voluntarily submit to jurisdiction, is not bound by
principles of estoppel or unclean hands, and is not barred from collaterally attacking the Edison
holding company decision. Sempra and PG & E Corporation, too, attack the equitable grounds for
jurisdiction cited by the PUC in its original decision.


Because the PUC does not assert jurisdiction to enforce the holding company conditions on the
grounds disputed by the holding companies, we need not address them. We agree with the PUC
that its reliance on statutory grounds for imposing and enforcing the holding company conditions
suffices to establish the PUC's limited jurisdiction over the holding companies.


Sempra and EIX argue that the PUC's assertion of authority to modify the holding company
conditions after the holding company is formed unfairly subjects the holding companies to
unpredictable rules. These arguments focus on the PUC's reliance in its original decision on
section 1708, which gives the PUC the authority to rescind, alter, or amend any order or decision
made by it upon notice to the parties. Like the equitable theories for jurisdiction criticized by the
holding companies, the PUC's jurisdiction to modify or add to the holding company conditions is
not at issue. In its order denying rehearing, the PUC expressly deleted statements in its original
decision concluding that the PUC had jurisdiction to add to or modify the holding company
conditions. The PUC stated in that order it “has no immediate plans to modify or add to the
conditions that were originally imposed on the holding companies. Moreover, to the extent changes
are necessary, the modified conditions may only pertain to the utilities rather than the holding
companies.” (Cal.P.U.C. Dec. No. 02–07–044, supra, at p. 8, 2002 Cal.PUC Lexis 430, at pp.
*12–*13.)


**662  Although Sempra acknowledges in its opening brief that the PUC has deleted its holdings
regarding its power to add to or modify the conditions, Sempra still argues that the PUC does not
concede its lack of authority to modify the conditions in the future, suggesting that we should
address the applicability of section 1708 at this juncture. 34  We decline to address the issue.
Because the PUC does not rely on section 1708 as justification for its jurisdiction or actions here,
Sempra is essentially requesting an advisory opinion on the issue, which we cannot provide. (See
Pacific Legal Foundation v. California Coastal Com. (1982) 33 Cal.3d 158, 174, 188 Cal.Rptr.
104, 655 P.2d 306 (Pacific Legal ).)


34 In a footnote its reply brief, Sempra concedes that the issue is not before the court, although
Sempra still makes clear its disagreement with the position that the PUC has power to alter
or amend the holding company decisions long after a holding company is formed.


*1216  D. Is the PUC's “Interim Interpretation of the First Priority Condition” Ripe for
Review?



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1708&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002570553&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1708&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1708&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982155246&pubNum=0000661&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982155246&pubNum=0000661&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982155246&originatingDoc=I8646539afa6f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





PG&E Corp. v. Public Utilities Com., 118 Cal.App.4th 1174 (2004)
13 Cal.Rptr.3d 630, 04 Cal. Daily Op. Serv. 4448, 2004 Daily Journal D.A.R. 6103


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 42


[21]  Contending that the PUC's “interim interpretation of the first priority condition” amounts to
a fundamental rewrite of the condition, the utilities and holding companies ask this court to annul
the PUC's order, which they claim is not supported by substantial evidence and constitutes an
abuse of discretion. Petitioners argue that the condition requires only that they “maintain a certain
debt-equity ratio, level of capital expenditure, or level of ‘equity investment’ in the utilities' plant
and equipment.” (Cal.P.U.C. Dec. No. 02–01–039, supra, at p. 2, 2002 Cal.PUC Lexis 5, at p.
*1.) The PUC maintains that the condition, at least under certain circumstances, requires that the
holding companies “infuse all types of ‘capital’ into their respective utility subsidiaries....” (Ibid.,
2002 Cal.PUC Lexis 5, at p. *2.)


In response to petitioners' request for appellate review, the PUC contends that because it has
not determined that any of the holding companies or utilities have actually violated the first
priority condition, its interim decision on the condition's interpretation is not ripe for review. 35


Accordingly, we first address whether the decision is ripe for review.


35 Real party in interest City and County of San Francisco, too, questions whether the issue
is ripe for review in its answer, stating: “The petitions at bar ... do not involve the question
of whether the Holding Companies and/or the Utilities in fact have violated the Holding
Company Conditions. That question has yet to be fully presented to or fully addressed by
[the PUC].”


[22]  [23]  “[A] basic prerequisite to judicial review of administrative acts is the existence of a ripe
controversy.” (Pacific Legal, supra, 33 Cal.3d at p. 169, 188 Cal.Rptr. 104, 655 P.2d 306.) “The
ripeness requirement, a branch of the doctrine of justiciability, prevents courts from issuing purely
advisory opinions. [Citation.] It is rooted in the fundamental concept that the proper role of the
judiciary does not extend to the resolution of abstract differences of legal opinion.... [T]he ripeness
doctrine is primarily bottomed on the recognition that judicial decisionmaking is best conducted
in the context of an actual set of facts so that the issues will be framed with sufficient definiteness
to enable the court to make a decree finally disposing of the controversy.” (Id. at p. 170, 188
Cal.Rptr. 104, 655 P.2d 306.) The basic rationale of the doctrine “ ‘is to prevent the courts, through
avoidance of premature adjudication, from entangling themselves in abstract disagreements over
administrative policies, and also to protect the agencies from judicial interference until **663  an
administrative decision has been formalized and its effects felt in a concrete way by the challenging
parties.’ ” (Id. at p. 171, 188 Cal.Rptr. 104, 655 P.2d 306, quoting Abbott Laboratories v. Gardner
(1967) 387 U.S. 136, 148–149, 87 S.Ct. 1507, 18 L.Ed.2d 681, disapproved on other grounds in
Califano v. Sanders (1977) 430 U.S. 99, 105, 97 S.Ct. 980, 51 L.Ed.2d 192.)


*1217  In Pacific Legal, the Supreme Court rejected as unripe a claim that the public access
guidelines of the California Coastal Commission were facially invalid. (Pacific Legal, supra, 33
Cal.3d at pp. 163, 167–175, 188 Cal.Rptr. 104, 655 P.2d 306.) Noting that federal courts have
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frequently addressed the issue of ripeness in the context of “an attempt to obtain review of the
propriety of administrative regulations prior to their application to the party challenging them,”
the court adopted a two-pronged ripeness analysis used by the United States Supreme Court in
Abbott Laboratories v. Gardner, requiring an evaluation of (i) “the fitness of the issues for judicial
decision” and (ii) “the hardship to the parties of withholding court consideration.” (Pacific Legal,
supra, 33 Cal.3d at p. 171, 188 Cal.Rptr. 104, 655 P.2d 306, italics omitted; see Abbott Laboratories
v. Gardner, supra, 387 U.S. at p. 149, 87 S.Ct. 1507.)


Under the first prong of the test, PG & E Corporation contends the issues are ripe for review,
asserting that even the PUC does not dispute the fitness for judicial review of the interpretation of
the first priority condition. To be sure, the conflicting interpretations of the first priority condition
offered by the PUC and petitioners present a stark contrast. The mere fact the parties have adverse
positions concerning the condition's interpretation, however, does not render the issues appropriate
for immediate judicial resolution. (See Pacific Legal, supra, 33 Cal.3d at p. 172, 188 Cal.Rptr. 104,
655 P.2d 306.) Even when parties have clearly adverse positions, the posture of a case may require
a court to speculate about unpredictable future events in order to evaluate the parties' claims. (Ibid.;
cf. Santa Teresa Citizen Action Group v. City of San Jose (2003) 114 Cal.App.4th 689, 708–709,
7 Cal.Rptr.3d 868.)


Because the PUC has yet to apply its interpretation of the first priority condition to a concrete
set of facts, the dispute petitioners would like this court to resolve is abstract. This problem is
compounded by the PUC's own nebulous interpretation of the first priority condition, which is
couched in a variety of undefined qualifiers: “At least under certain circumstances, we find that
the [first priority] condition includes the requirement that the holding companies infuse all types
of ‘capital’ into their respective utility subsidiaries when necessary to fulfill the utility's obligation
to serve.” (Cal.P.U.C. Dec. No. 02–01–039, supra, at p. 2, italics added.) Moreover, the PUC did
not conclusively require the holding companies to infuse all types of capital into their respective
utility subsidiaries, but instead issued an order declaring that the “first priority condition does
not preclude the requirement that the holding companies infuse all types of ‘capital’ into their
respective utility subsidiaries....” (Id. at p. 43, italics added.)


In effect, the PUC has defined the first priority condition, which is admittedly vague, with an almost
equally ambiguous interpretation. Even petitioners concede the intractable uncertainty of the
PUC's order. For *1218  example, EIX and Edison complain that the first priority condition is so
ill-defined by the PUC's interim interpretation that it is unclear when and under what circumstances
the holding companies have an obligation to infuse capital into their utility subsidiaries. EIX and
Edison **664  further argue that “[t]he impracticality, and indeed impossibility, of attempting
to operate under the Commission's unlimited definition is demonstrated by the extraordinary
number of new terms that it would require the parties and the courts to simply concoct in order to
implement this provision.... What must be the financial condition of the utility for the condition to
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be triggered? How long must that condition have existed? If the utility's need is a result of operating
costs the Commission is required by law to provide for in rates, must the holding company act
at all?”


[24]  [25]  The concerns voiced by EIX and Edison demonstrate why the interim decision is not
fit for judicial review. Without further definition of the circumstances under which the first priority
condition comes into play, we would be engaging in guesswork in determining whether substantial
evidence supports the PUC's interim interpretation. Sempra asserts that the interpretation of the
first priority condition “presents an actual dispute with respect to a question of law,” suggesting
in effect that we provide declaratory relief. It is well settled, however, that we will deny a petition
without reaching substantive issues if a petitioner is not in fact aggrieved by an action of the PUC
and “the petition is in effect seeking declaratory relief.” 36  (CLAM, supra, 25 Cal.3d at p. 904, 160
Cal.Rptr. 124, 603 P.2d 41.) Moreover, an action for declaratory relief “must be based on an actual
controversy with known parameters. If the parameters are as yet unknown, the controversy is not
yet ripe for declaratory relief. [Citation.]” (Sanctity of Human Life Network v. California Highway
Patrol (2003) 105 Cal.App.4th 858, 872, 129 Cal.Rptr.2d 708.) The parameters of the controversy
here have yet to be defined. Accordingly, despite the very different interpretations of the condition
espoused by the parties, we conclude the issues are not yet appropriate for meaningful appellate
review.


36 We note, too, that the PUC typically refrains from affording declaratory relief to parties
absent a concrete dispute. (Re Pacific Bell (1998) 83 Cal.P.U.C.2d 265, 268, 1998 WL
34004470.)


As for the second prong of the ripeness test, requiring a showing of hardship, the PUC contends that
petitioners have demonstrated no hardship as a consequence of withholding court consideration of
the decision. The PUC also points out that the interim opinion involves an initial interpretation of
the first priority condition, and the investigation in which the decision arises is ongoing. According
to the PUC, this decision is no different from any other interlocutory decision, which generally
must wait until after a final judgment for appellate review. (See Babb v. Superior Court (1971) 3
Cal.3d 841, 851, 92 Cal.Rptr. 179, 479 P.2d 379.)


*1219  Petitioners contend that the “interim” label affixed to the decision has no bearing on its
finality or whether it is ripe for review. We agree that the characterization of the decision is not
determinative, because it is the concrete effect on the petitioner that matters. (See, e.g., Phonetele,
Inc. v. Public Utilities Com. (1974) 11 Cal.3d 125, 129, fn. 2, 113 Cal.Rptr. 16, 520 P.2d 400
[decision designated “Interim Opinion” was clearly final because it required petitioner to employ
a costly protective device immediately].)
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Petitioners also contend that the effects of the interim decision are concrete, not hypothetical,
because they must now abide by the first priority decision as interpreted by the PUC. Sempra,
for example, contends that the interim opinion imposes current legal obligations on the holding
companies, even though it does not purport to **665  require any immediate action. Indeed,
Sempra goes so far as to claim that the interim decision affects its stock prices and its ability to raise
capital or borrow money in the financial markets at the lowest possible rate, citing the “chilling”
effect on the debt markets when there is an implicit threat of future noncompensatory rates. EIX
and Edison complain about the uncertainty of operating “literally in the dark,” not knowing when
the PUC might call upon EIX to infuse capital into its utility subsidiary.


While the petitioners may justifiably complain about the PUC's vague interpretation of the first
priority condition, they have not demonstrated that the PUC's decision has had any concrete effects.
Among other things, the PUC has not yet determined whether any of the holding companies in
fact violated the first priority condition. Furthermore, although Sempra claims the interim decision
imposes current legal obligations on the holding companies, it acknowledges that no current action
is required and that the condition would only potentially come into play “if utility rates again
become insufficient to cover the cost of wholesale power....” As far as we are aware, none of the
holding companies have done anything differently as a consequence of the PUC's decision. 37


37 At oral argument, counsel for the PUC opined that it would be premature for petitioners to
modify their conduct based on the initial interpretation of the first priority condition, although
the PUC would expect the petitioners to conform their conduct and abide by a final PUC
decision.


[26]  Thus, despite the holding companies' characterization of these concerns as concrete, they
are in fact speculative, depending on a set of circumstances that have not been shown to be
imminent. (Cf. Santa Teresa Citizen Action Group v. City of San Jose, supra, 114 Cal.App.4th
at p. 708, 7 Cal.Rptr.3d 868 [“Courts will not be drawn into disputes that depend for their
immediacy on speculative future events”].) Absent extraordinary circumstances, this court cannot
engage in appellate review of administrative proceedings simply *1220  because someone claims
uncertainty as a consequence of a vague statute or regulation. We must wait until an administrative
agency has issued a decision with concrete consequences from which relief may properly be
sought.


[27]  PG & E Corporation claims a different sort of hardship resulting from the PUC's interim
interpretation, pointing out that the PUC's decision is being used as the basis for lawsuits brought
against PG & E Corporation by the California Attorney General and others under Business and
Professions Code section 17200. 38  According to PG & E Corporation, the PUC's decision is ripe
for review because the plaintiffs in the pending cases rely in part on the PUC's interim interpretation
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as the **666  basis for seeking restitution of $5 billion from PG & E Corporation and at least
$500 million in civil penalties.


38 At the request of PG & E Company, we take judicial notice of the complaints filed against
PG & E Corporation by the People of the State of California (Super.Ct. S.F. City and County,
No. CGC–02–403289), the City and County of San Francisco (Super.Ct. S.F. City and
County, No. CGC–02–404453), and by Cynthia Behr (Super.Ct. Santa Clara County, No.
CV805274). (Evid.Code, §§ 452, subd. (d), 459.) We also take judicial notice of briefs filed
by The Utility Reform Network and Aglet Consumer Alliance in rulemaking proceedings
before the PUC. (Evid.Code, § 452, subd. (c), 459; Fowler v. Howell (1996) 42 Cal.App.4th
1746, 1750, 50 Cal.Rptr.2d 484 [“Evidence Code section 452, subdivision (c) permits the
trial court to take judicial notice of the records and files of a state administrative board”].) PG
& E Company requests judicial notice of the latter two documents for the purpose of showing
that litigants in proceedings now before the PUC are relying on the interim interpretation of
the first priority condition.


[28]  The pendency of the superior court actions against PG & E Corporation raises the question
of when, if at all, the existence of a superior court action premised on a violation of a PUC order
renders the PUC's order ripe for review. Ordinarily, the fact that there are pending actions in other
courts based on actual violations of administrative regulations does not render an unripe dispute
any more suitable for resolution. Thus, for example, in Pacific Legal, our Supreme Court rejected
an attempt to rely on the facts of cases then pending before other courts as the basis for asserting
the existence of a ripe controversy. (Pacific Legal, supra, 33 Cal.3d at p. 169, 188 Cal.Rptr. 104,
655 P.2d 306.) The court conceded that such cases were relevant in the general sense they showed
the challenged California Coastal Commission guidelines were “actually being applied by the
Commission.” (Ibid.) The court noted, however, that “[t]he particular facts of and contentions
made in those cases are not before us, and it would be improper to review and discuss them to
support our decision on the merits of the instant case.” (Ibid.)


Likewise, the facts of the superior court actions and the arguments of the parties in those cases
are not before us. On the record before this court, we simply know that actions have been filed
against PG & E Corporation on the basis of, among other things, an asserted violation of the first
priority *1221  condition. None of the parties have brought to our attention any judgments or
other appealable orders arising out of the superior court actions. In short, just as the concerns are
hypothetical in the ongoing PUC investigation, so too are the concerns hypothetical in the superior
court actions against PG & E Corporation.


We acknowledge that a superior court action premised on a violation of a PUC order poses the
peculiar problem that section 1759 precludes the superior court from reviewing the propriety of
the PUC order that forms the basis for the action. Thus, although a party to a superior court action
based on the violation of an administrative regulation could ordinarily challenge the validity of the
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regulation, no such challenge to a PUC order can be made in superior court. (§ 1759.) According
to PG & E Corporation, the PUC's interim interpretation is final as to PG & E Corporation because
it has no opportunity outside of this proceeding to challenge the propriety of the interpretation.


PG & E Corporation's argument that the superior court is bound by the PUC's interpretation begs
the question of when the PUC's decision is ripe for review. Must we wait until there is a resolution
of the superior court actions before we can conclude that a party has suffered or will suffer hardship
as a result of the challenged PUC decision? Or does the act of filing a superior court action satisfy
the hardship prong of the ripeness analysis? Presumably, the filing of a patently meritless action
would not amount to a hardship, but we cannot be expected to analyze the merits of an action
pending in another court in order to determine whether a controversy is ripe for review. Taken to its
logical extreme, PG & E Corporation's ripeness analysis implies that the mere threat of a superior
court action premised on a PUC decision renders any PUC decision immediately ripe for review,
because there is no opportunity in any subsequently filed superior court action to challenge the
PUC's decision. Such a rule, however, would violate the basic principle that a controversy must be
ripe as a prerequisite **667  to judicial review. Section 1759 was intended to limit judicial review
of PUC decisions by vesting jurisdiction to review or reverse such decisions only in the Courts of
Appeal and the Supreme Court; it was not intended to have the consequence of mandating review
in all cases, regardless of whether a controversy otherwise satisfies ripeness requirements.


Moreover, PG & E Corporation's position seems to suggest that we must proceed to decide the
substantive issues presented because PG & E Corporation is otherwise defenseless in the superior
court actions. However, on the record before us we have no basis to conclude PG & E Corporation's
defenses have been played out in the superior court actions. As far as we are aware, the superior
court has yet to decide whether the relief sought in the superior court actions would interfere
with a continuing regulatory policy of the PUC, *1222  in violation of section 1759. 39  (See San
Diego Gas & Electric Co. v. Superior Court, supra, 13 Cal.4th at pp. 918–919, 55 Cal.Rptr.2d 724,
920 P.2d 669.) When asked at oral argument about jurisdictional concerns in the superior court
actions, counsel for petitioners responded by citing Vila v. Tahoe Southside Water Utility (1965)
233 Cal.App.2d 469, 43 Cal.Rptr. 654 (Vila ), for the proposition that the superior courts have
jurisdiction to decide if PUC orders have been violated.


39 We express no opinion on the superior court's jurisdiction to interpret and enforce the holding
company conditions.


In Vila, the Court of Appeal held that the superior court had jurisdiction to mandate that a public
utility provide water service in accordance with an unambiguous PUC rate schedule because
such jurisdiction is “in aid and not in derogation of the jurisdiction of the [PUC].” (Vila, supra,
233 Cal.App.2d at pp. 470, 479, 43 Cal.Rptr. 654.) Significantly, the court in Vila emphasized
repeatedly that the PUC order at issue was “unambiguous.” (Id. at pp. 470, 474, 479, 43 Cal.Rptr.
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654 [utility's obligation was clear under an “unambiguous provision”].) The court further pointed
out that “[n]o administrative study, survey, or investigation was necessary” to assess the public
utility's obligations. (Id. at p. 479, 43 Cal.Rptr. 654.)


Here, in contrast to Vila, the challenged PUC decision could hardly be characterized as
unambiguous. In addition, further investigation is necessary to assess what the holding companies
must do to comply with the first priority condition. For the superior court to rule on claims premised
on violations of the first priority condition, it will necessarily have to decide in the first instance
what “circumstances” require the holding companies to infuse capital into their utility subsidiaries,
an inquiry being made simultaneously by the PUC in the ongoing investigation instituted by the
Order Instituting Investigation.


These issues, among others, have yet to be resolved in the superior court actions, and they illustrate
why the pendency of a superior court action premised on a violation of a PUC decision, by itself,
does not render a PUC decision ripe for review. Among other things, the mere pendency of the
superior court actions does not satisfy the first prong of the ripeness analysis by making the issues
any more defined for immediate judicial resolution. We are still faced with an abstract dispute
without reference to concrete facts. A party seeking judicial review of an administrative decision
must establish both that the issues are sufficiently defined for appellate review and that the party
faces hardship as a consequence of court inaction.


Accordingly, we conclude that the interim decision on the interpretation of the **668  first priority
condition is not ripe for review. However, because a summary denial of the petitions for review
would foreclose further review of *1223  the interim decision (see pt. III.A, Propriety of Writ
Review, ante ), we affirm the PUC's decisions on the interim interpretation of the first priority
condition without prejudice to the right of any party to raise the issue after there has been a
determination whether the condition has been violated.


IV. DISPOSITION


The PUC's decisions denying the holding companies' motions to dismiss (Cal.P.U.C. Dec. Nos.
02–01–037 and 02–07–044) are affirmed. The PUC's decisions on the interim interpretation of the
first priority condition (Cal.P. U.C Dec. Nos. 02–01–039 and 02–07–043) are affirmed without
prejudice to the right of any party to raise the issue anew after there has been a determination
whether one or more of the holding companies have violated the first priority condition and, if so,
what remedies are appropriate.
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We concur: STEVENS and SIMONS, JJ.


All Citations


118 Cal.App.4th 1174, 13 Cal.Rptr.3d 630, 04 Cal. Daily Op. Serv. 4448, 2004 Daily Journal
D.A.R. 6103
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Supreme Court of California


SAN DIEGO GAS AND ELECTRIC COMPANY, Petitioner,
v.


THE SUPERIOR COURT OF ORANGE COUNTY,
Respondent; MARTIN COVALT et al., Real Parties in Interest.


No. S045854.
Aug 22, 1996.


SUMMARY


Plaintiff homeowners brought an action against a public utility alleging that defendant ran electric
currents through power lines on property adjoining plaintiffs' property, that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property,
and that defendant's decision to increase the number of power lines on the adjacent property had
resulted in increasing the dangerous levels of radiation flowing onto plaintiffs' property. In addition
to five causes of action for personal injury, plaintiffs pleaded three causes of action for property
damage (trespass, nuisance, and inverse condemnation) and sought injunctive relief. Defendant
demurred on the ground of lack of subject matter jurisdiction, citing a California Supreme Court
case holding that a private damages action against a public utility is barred if it would interfere
with a general supervisory or regulatory policy of the Public Utilities Commission. The trial court
overruled the demurrer. (Superior Court of Orange County, No. 722284, John M. Watson, Judge.)
Defendant then petitioned for a writ of prohibition or mandate. The Court of Appeal, Fourth Dist.,
Div. Three, No. G016256, finding that the superior court lacked jurisdiction over the property
damage causes of action because they were in conflict with the commission's regulatory power,
and that plaintiffs could not amend their complaint sufficiently to plead their causes of action for
personal injury, issued a writ of mandate directing the trial court to vacate its order overruling the
demurrer and to enter a new order sustaining the demurrer without leave to amend.


The Supreme Court affirmed. It held that the Public Utilities Commission has the power to
adopt a policy on (1) whether electric and magnetic fields arising from power lines of regulated
utilities are a public health risk, and (2) what action, if any, the utilities should take to minimize
that risk. It further held that the commission had exercised its authority to adopt such a policy.
Noting that plaintiffs had abandoned their personal injury causes of action, the court held that,
even assuming plaintiffs' fear of future harm to their persons would support a nuisance cause of
action, to award damages on this *894  theory the trier of fact would be required to find that
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reasonable persons, viewing the matter objectively, would experience a substantial fear that the
fields cause physical harm and would deem the invasion so serious that it outweighs the social
utility of the defendant's conduct. Such findings would conflict with the commission's conclusion
that available evidence does not support a reasonable belief that electromagnetic fields present
a substantial risk of physical harm, and that no action need now be taken to reduce field levels
from existing powerlines. As to the cause of action for inverse condemnation, the court held that
defendant's action in increasing the number of powerlines was subject to the rule that an intangible
intrusion must result in a direct, substantial, and peculiar burden on the property. Plaintiffs could
not allege that the electromagnetic fields in question caused a direct and substantial burden, and
their claim that there was a diminution in the value of the property did not supply the missing
burden. As to trespass, the court held that such a cause of action may not be predicated on an
intangible intrusion such as that caused by electromagnetic fields. The court further held that
since the preemption of superior court jurisdiction was effected by Pub. Util. Code, § 1759 (only
Supreme Court has jurisdiction to review commission order or decision or enjoin commission's
performance of its duties), it was irrelevant that the commission had never expressly declared such
preemption. Finally, the court held that such preemption does not apply only to utilities that have
expressly limited their liability for negligence by the terms of their tariff, and that application of
the preemption rule did not deprive plaintiffs of any constitutional right. (Opinion by Mosk, J.,
expressing the unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Public Utilities § 8--Public Utilities Commission--Powers and Duties.
The Public Utilities Commission's powers are not limited to those expressly conferred on it by the
state Constitution and the Legislature. Under Pub. Util. Code, § 701, the Legislature has further
authorized the commission to do all things, whether specifically designated in the Public Utilities
Act or in addition thereto, that are necessary and convenient in the exercise of its jurisdiction.
Accordingly, the commission's authority is liberally construed and includes not only administrative
but also legislative and judicial powers.


(2)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy.
Under a *895  Supreme Court case construing Pub. Util. Code, § 2106 (private damages action
in superior or municipal court against public utility for acting in violation of Constitution, statute,
or Public Utilities Commission order or decision), together with Pub. Util. Code, § 1759 (only
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Supreme Court has jurisdiction to review commission order or decision or enjoin commission in
performance of its duties), a damages action against a public utility is barred not only when an
award of damages would directly contravene a specific order or decision of the commission, but
also when an award of damages would simply have the effect of undermining a general supervisory
or regulatory policy of the commission, i.e., when it would hinder, frustrate, interfere with, or
obstruct that policy. Thus, when the ruling of the commission on a single matter such as approval
of a tariff or merger has been at issue, the courts have tended to hold that the action would not
hinder a commission policy. But when the relief sought would interfere with a broad and continuing
supervisory or regulatory program, the courts have found such a hindrance and barred the action.


[See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, §§ 893, 911.]


(3)
Public Utilities § 8--Public Utilities Commission--Powers and Duties-- Policy on Electric and
Magnetic Fields.
The Public Utilities Commission has the power to adopt a policy on (1) whether electric and
magnetic fields arising from powerlines of regulated utilities are a public health risk, and (2)
what action, if any, the utilities should take to minimize that risk. This power stems from the
commission's broad authority to determine whether the service or equipment of any public utility
poses any danger to the health or safety of the public, and, if so, to prescribe corrective measures,
and also from the commission's equally broad authority over the design and siting of electric
powerlines.


(4)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields.
Within the meaning of the rule that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory power of the Public Utilities Commission,
the commission has exercised, and is still exercising, its constitutional and statutory authority to
adopt a general policy on whether electric and magnetic fields arising from powerlines of regulated
utilities are a public health risk and what steps, if any, the utilities should take to minimize that
risk. *896


(5)
Trespass § 9--Actions--Pleading--Necessity of Alleging Physical Damage.
In an action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted high
and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property, plaintiffs



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113678&cite=8WITSUMChXIs893&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113678&cite=8WITSUMChXIs911&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





San Diego Gas & Electric Co. v. Superior Court, 13 Cal.4th 893 (1996)
920 P.2d 669, 55 Cal.Rptr.2d 724, 65 USLW 2192, Util. L. Rep. P 26,574...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


failed to state a cause of action for trespass. Trespass may not be predicated on intangible intrusions
such as noise, odors, light, or electromagnetic fields. Further, plaintiffs did not allege any physical
harm to their property, but rather only a risk of harm to their persons. While this risk may have
resulted in a diminution of property value, diminution in value is not a type of physical damage
to the property itself.


(6)
Nuisances § 2--Definitions and Distinctions--Trespass and Nuisance Compared.
In distinction to trespass, liability for nuisance does not require proof of damage to the plaintiff's
property; proof of interference with the plaintiff's use and enjoyment of that property is sufficient.
In further distinction to trespass, however, liability for private nuisance requires proof of two
additional elements. First, the plaintiff must prove that the invasion of his or her interest in the use
and enjoyment of the land was substantial. The degree of harm is judged by an objective standard,
i.e., what effect would the invasion have on persons of normal health and sensibilities living in the
same community? This is a question of fact turning on the circumstances of each case. Second, the
substantial interference must be unreasonable. The primary test for determining unreasonableness
is whether the gravity of the harm outweighs the social utility of the defendant's conduct, taking a
number of factors into account. Again, the standard is objective: the question is whether reasonable
persons generally, looking at the whole situation impartially and objectively, would consider it
unreasonable.


(7)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields--Action for Nuisance.
In an action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted high
and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property, plaintiffs'
cause of action for nuisance was foreclosed by the rule that a private damages action against a
public utility is barred if it would interfere with a general supervisory or regulatory policy of
the Public *897  Utilities Commission. Even assuming plaintiffs' fear of future harm to their
persons would support a nuisance cause of action, to award damages on this theory the trier of
fact would be required to find that reasonable persons, viewing the matter objectively, would
experience a substantial fear that the fields cause physical harm and would deem the invasion so
serious that it outweighs the social utility of the defendant's conduct. Such findings would conflict
with the commission's conclusion that available evidence does not support a reasonable belief that
electromagnetic fields present a substantial risk of physical harm, and that no action need now be
taken to reduce field levels from existing powerlines.


(8)
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Eminent Domain § 132--Remedies of Owner--Inverse Condemnation--Nature and Basis of
Action--Necessity of Establishing Taking.
Both eminent domain proceedings and inverse condemnation actions implement the constitutional
rule that private property may not be “taken” (U.S. Const., 5th Amend.) or “taken or
damaged” (Cal. Const., art. I, § 19) for public use without just compensation. When a public entity
exercises its power of eminent domain to condemn private property, there is ordinarily no question
that it has “taken or damaged” that property. But the same is not true of inverse condemnation.
In an inverse condemnation action, the property owner must first clear the hurdle of establishing
that the public entity has, in fact, taken or damaged his or her property before he or she can reach
the issue of just compensation.


(9a, 9b, 9c)
Eminent Domain § 132--Remedies of Owner--Inverse Condemnation--Nature and Basis of
Action--Intangible Intrusions.
In an action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property,
defendant's increasing of the number of powerlines on the adjacent property did not constitute
a basis for a cause of action in inverse condemnation. Although the upgrading of lines served
a public use, it is not true that there is always liability for inverse condemnation when a utility
improves property for a public use; there must be a taking or damaging of private property within
the meaning of the constitutional provisions on eminent domain. The upgrading was subject to
the rule that an intangible intrusion must result in a direct, substantial, and peculiar burden on the
property. Plaintiffs could not allege that the electromagnetic fields in question caused a direct and
*898  substantial burden, and their claim that there was a diminution in value of the property did
not supply the missing burden. Fear of future harm to the occupants is insufficient to charge a
direct and substantial burden.


(10)
Eminent Domain § 18--Compensation--Constitutional and Statutory Provisions--What Constitutes
Taking or Damage--Intangible Intrusions.
A public entity takes or damages private property when it causes physical damage to the property
without physically invading it. It also takes or damages private property when it physically invades
it in any tangible manner. Permanent physical invasions of property are takings even if they occupy
only relatively insubstantial amounts of space and do not seriously interfere with the landowner's
use of the rest of his or her land. When the intrusion is an intangible one that does not physically
damage the property, the question whether there has been a taking or damaging is more difficult.
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In such circumstances, the plaintiff must allege that the intrusion has resulted in a burden on the
property that is direct, substantial, and peculiar to the property itself.


(11)
Courts § 38--Decisions and Orders--Identity of Law and Fact.
Cases are not authority for issues not raised and resolved.


(12)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering
With Commission Policy--Policy on Electric and Magnetic Fields--Effect of Lack of Preemption
Declaration by Commission.
An action against a public utility by homeowners alleging that defendant ran electric currents
through power lines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property
was foreclosed by the rule that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory policy of the Public Utilities Commission,
notwithstanding plaintiffs' contention that the commission has never declared local courts to be
preempted on this or any other subject. The Legislature has declared such preemption by enacting
Pub. Util. Code, § 1759 (only Supreme Court has jurisdiction to review commission order or
decision or enjoin commission in performance of its duties), and the relevant question was whether
that statute applied in the present case. Since the commission has a general policy on electric and
magnetic fields, the statute did apply.


(13)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on *899  Electric and Magnetic Fields--Effect of Utility's Limitation
of Liability.
An action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property
was foreclosed by the rule that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory policy of the Public Utilities Commission,
notwithstanding plaintiffs' contention that the rule should apply only to utilities that have expressly
limited their liability for negligence by the terms of their tariff. The rule is not so narrow, and has
been applied in cases in which the subject utilities did not limit their liability by their tariffs.


(14)
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Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields--Interim Nature of Policy.
An action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property
was foreclosed by the rule that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory policy of the Public Utilities Commission,
notwithstanding plaintiffs' contention that the commission has admitted that it lacks the expertise
to make a final judgment about the potential for health risks resulting from such fields. The
commission's statements on the subject merely recognize that neither the commission nor any other
agency can make such a judgment based on current information and that it must therefore take
interim measures until scientific findings are more definitive. The fact that the commission has
asked the State Department of Health Services to manage a research program as one component
of its general interim policy does not mean that it is not the commission's policy.


(15)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields--Interim Nature of Policy--Potential
Conflict With Court Decision.
An action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property was
foreclosed by the rule *900  that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory policy of the Public Utilities Commission,
even though the commission had not definitively decided that electromagnetic fields are in fact
dangerous. The commission has decided that the evidence is insufficient at this time to make such
a determination, and it has adopted an interim policy on the subject. A superior court determination
that essentially the same evidence is sufficient to answer the question would undermine and
interfere with that policy. A court decision requiring a utility to take steps to reduce field levels
would conflict with the commission's determination that utilities need not take any such steps until
the commission issues new regulations.


(16)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering
With Commission Policy--Policy on Electric and Magnetic Fields--Effect of Allowing Individual
Utilities to Draft Design Guidelines.
The Public Utilities Commission has adopted a general policy on the subject of electric and
magnetic field emissions from power lines such that a private action against an individual utility for
damages resulting from the utility's maintenance of powerlines emitting radiation onto plaintiffs'
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property was foreclosed under the rule that a private damages action against a public utility is
barred if it would interfere with a general supervisory or regulatory policy of the commission.
Although the commission has agreed in principle with the idea that the utilities should draft their
own design guidelines, it has made clear that in practice such guidelines must be as uniform
as possible. Further, the commission's order on such guidelines was only one of at least seven
components of a general policy on power line electric and magnetic fields that was adopted by the
commission and was intended to be uniform and statewide in application.


(17)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields--Exclusion of Existing Facilities.
An action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property
was foreclosed by the rule that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory policy of the Public Utilities Commission,
notwithstanding plaintiffs' contention that the action would be in aid of the commission's
jurisdiction in that it would further the commission's policy *901  of requiring utilities to take
no-cost or low-cost steps to mitigate electric and magnetic fields. The power line upgrading of
which plaintiffs complained occurred before the adoption of either of the commission's policies
concerning such fields, and the policies expressly excluded existing facilities. With respect to those
policies, therefore, the powerlines in question were existing facilities.


(18)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields--Negligence of Utility.
In an action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted high
and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property, plaintiffs'
claim that the utility was negligent in failing to mitigate electric and magnetic field levels at the
time it upgraded its powerlines was foreclosed by the rule that a private damages action against
a public utility is barred if it would interfere with a general supervisory or regulatory policy of
the Public Utilities Commission. An award of damages on such a negligence theory would plainly
undermine the commission's policy by holding the utility liable for not doing what the commission
has repeatedly determined that it and all similarly situated utilities were not required to do.


(19)
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Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering
With Commission Policy--Policy on Electric and Magnetic Fields--Effect of Preemption on
Homeowner's Constitutional Rights.
In an action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted high
and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property, the fact
that plaintiffs' claims were foreclosed by the rule that a private damages action against a public
utility in superior court is barred if it would interfere with a general supervisory or regulatory policy
of the Public Utilities Commission did not deprive plaintiffs of any constitutional rights. Although,
unlike a court, the commission has no power to award damages, plaintiffs were unable, in any case,
to allege a taking or damaging that would entitle them to damages on an inverse condemnation
theory. As to the commission's adoption of electromagnetic field policies, there is no constitutional
requirement that all private parties who might be affected by the outcome of a quasi-legislative
proceeding be given *902  notice and an opportunity to be heard. Finally, plaintiffs' right to a jury
trial on the issue of just compensation would only arise if they were able to establish a taking, and
they were unable to do this.


COUNSEL
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MOSK, J.


Section 1759 of the Public Utilities Code 1  declares that no court except this Supreme Court has
jurisdiction to review any order or decision of the Public Utilities Commission (hereafter the
commission) or to interfere with the commission in the performance of its duties. Section 2106,
however, authorizes an action in superior court for damages caused by any unlawful act of a public
utility. In Waters v. Pacific Telephone Co. (1974) 12 Cal.3d 1, 4 [114 Cal.Rptr. 753, 523 P.2d 1161],
this court held that “in order to resolve the potential conflict between sections 1759 and 2106, the
latter section must be construed as limited to those situations in which an award of *903  damages
would not hinder or frustrate the commission's declared supervisory and regulatory policies.” We
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granted review in this case to determine whether section 1759 as construed in Waters bars a superior
court action for property damage allegedly caused by the electric and magnetic fields arising from
powerlines owned and operated by a public utility. We shall conclude that such an action would
impermissibly interfere with a broad regulatory policy of the commission on this subject, and
hence is barred by section 1759 as construed in Waters. We therefore affirm the judgment of the
Court of Appeal so holding.


1 All further unlabeled statutory references are to this code.


Background
“Although 'electric and magnetic fields' may sound mysterious or ominous to some people,
scientists have had a good understanding of them since the nineteenth century.” (U.S. Cong.,
Office of Technology Assessment, Biological Effects of Power Frequency Electric and Magnetic
Fields (1989) p. 4 (hereafter OTA Report).) 2  To begin with, “Electric and magnetic fields arise
from many natural sources. They appear throughout nature and in all living things.” (OTA Rep.,
supra, at p. 4.) The Earth has a strong magnetic field arising from the rotation of its inner core.
Atmospheric forces cause large electric fields at the Earth's surface during thunderstorm activity.
Certain minerals in the Earth's crust, particularly iron and its compounds, have magnetic properties
and give rise to magnetic fields. And at the human level, the body itself is a strong source of
internal electric fields: “all cells in the body maintain large natural electric fields across their outer
membranes. These naturally occurring fields are at least 100 times more intense than those that can
be induced by exposure to common power-frequency fields.” (Id. at p. 1.) Indeed, this phenomenon
is essential to life: “cells, especially *904  those in the nervous system, make use of complex
electrochemical processes in their normal function.” (Id. at p. 2.) 3


2 The cited report is a background paper prepared for the congressional Office of Technology
Assessment by the Department of Engineering and Public Policy of Carnegie Mellon
University. This portion of our opinion is drawn from that report and from a second report
by the same authors (Dept. Engineering & Pub. Policy, Carnegie Mellon U., Electric and
Magnetic Fields from 60 Hertz Electric Power: What Do We Know About Possible Health
Risks? (1989) (Carnegie Mellon Report)), as well as similar reports by the United States
Environmental Protection Agency (U.S. Envtl. Protection Agency, Questions and Answers
About Electric and Magnetic Fields (1992) (EPA Q&A)) and by the California Department
of Health Services (Cal. Dept. Health Services, Electric and Magnetic Fields: Measurements
and Possible Effects on Human Health (1992) (DHS Report)). For the relevant basic science,
the opinion also draws from a respected general source. (18 New Encyc. Britannica (15th
ed. 1990) Electricity and Magnetism, p. 159; id., Electromagnetic Radiation, p. 195.) The
material we set forth is not in dispute and will be helpful in understanding the issues; our
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discussion is not intended, of course, to be a full scientific presentation of the subject of
electric and magnetic fields.


3 It is the natural electrical activity in the human body, for example, that makes possible such
familiar diagnostic tools as the electrocardiograph and the electroencephalograph.


Since the development of commercial and domestic uses of electricity in the last century, many
manmade sources of electric and magnetic fields have been added to the foregoing natural sources.
They arise primarily from the electric power systems that generate and deliver electricity to factory,
office, and home, and from the machinery, appliances, and lighting that electricity operates. The
scientific explanation for all electric and magnetic fields, however, is the same.


Every constituent of matter has an electric charge, which is either positive or negative. Charges
that are alike (two positive or two negative charges) repel each other, while opposite charges (one
positive and one negative charge) attract; this is the electric force. The electric force acts along a
line between the two charges, and its strength is inversely proportional to the square of the distance
between them: e.g., if the distance between the two charges is doubled, the force of attraction or
repulsion becomes weaker by a factor of four, decreasing to one-quarter of its original strength.
Every charge has an electric field, which is the region of space in which the charge is capable of
exerting, at a distance, an electric force of attraction or repulsion on any other charge. The electric
field always begins on a positive charge and ends on a negative charge. Like the electric force, the
strength of the electric field diminishes with distance from the source of the field.


When an electric charge is moving, however, it creates a different and additional force on any
other charge in its vicinity, provided the second charge is also moving: this is the magnetic force.
Like the electric force, the strength of the magnetic force diminishes with distance. Every moving
charge likewise has a magnetic field, which is the region of space in which the charge is capable of
exerting, at a distance, a magnetic force on any other moving charge. The magnetic field is more
complex than the electric field: for example, the magnetic field does not have a beginning or an
end, but forms closed, continuous loops of force around the source of the field. 4  Like the electric
field, however, the strength of the magnetic field also diminishes with distance.


4 The “field lines” forming these loops are made visible in the well-known experiment in which
an ordinary magnet is held underneath a sheet of paper on which iron filings are scattered.


An electric current is a group of charges moving in the same direction through a wire or other
conductor. Voltage is the difference in electric *905  potential that causes the charges to flow
through the wire; it is analogous to the pressure in a water pipe before the faucet is opened (e.g.,
in pounds per square inch), and is measured in volts (V) or, in the case of powerlines, in thousands
of volts or kilovolts (kV). Current is the rate at which the charges flow through the wire; it is
analogous to the rate at which water flows through a pipe after the faucet is opened (e.g., in gallons
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per minute), and is measured in amperes. The quantity of power (in watts) that a conducting wire
transmits is thus the product of its voltage and its current. Power systems are designed to hold the
voltage relatively constant but to meet fluctuating demand by allowing the current to rise and fall.


The strength or intensity of an electric field is proportional to its voltage, and is measured in volts
per meter or in kilovolts per meter. The strength of a magnetic field is primarily proportional to
its current; the most commonly used unit of measurement of the strength of a magnetic field—or
more properly, of “magnetic flux density”—is the gauss. Because the gauss is a large unit, such
fields are often measured in thousandths of a gauss or milligauss (mG). 5


5 Since magnetic fields depend on current but electric fields depend only on voltage, an
appliance (e.g., an electric fan) that is plugged into an electric outlet but is not turned on
generates an electric field because the voltage is always present, but it does not generate a
magnetic field because there is no current; when the appliance is turned on, the current flows
and a magnetic field arises as well. If the appliance is then operated at a higher current level
(e.g., by increasing the fan speed), the strength of the magnetic field will increase but not
that of the electric field, because the voltage remains constant.


Electric fields are affected by objects in the environment, especially objects that conduct
electricity: some of the field lines will end on charges in the object. For example, buildings,
tall fences, and even trees can partially block electric fields arising from nearby powerlines. 6


Magnetic fields, by contrast, pass through most objects and can be blocked only by special
shielding materials.


6 Although the effect varies with the construction material, a typical house will block out about
90 percent of any electric field in which it is situated.


Electric and magnetic fields affect conducting objects in the environment by the dual processes
of electric and magnetic induction. 7  Such fields cause charges to flow in conducting objects; the
resulting currents are said to be induced by the fields. The human body is a conducting object
because it contains free electric charges, largely in such fluids as the blood and the *906  lymph.
When a human body is in an electric or a magnetic field, therefore, the field induces a current in the
body. Electrically induced currents and magnetically induced currents flow in different patterns
in the body and the strength of each depends on a variety of factors, but each is far weaker than
the body's natural currents. 8


7 The induction effect of electric fields, at least, has long been known to the commission (e.g.,
Postal Tel.-Cable Co. v. Railroad Com. (1925) 197 Cal. 426 [241 P. 81]) and to this court
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(e.g., Postal Tel.-Cable Co. v. Pacific G. & E. Co. (1927) 202 Cal. 382 [260 P. 1101, 56
A.L.R. 414]).


8 “The amount of this current, even if you are directly beneath a large transmission line,
is extremely small (millionths of an ampere). The current is too weak to penetrate cell
membranes; it is present mostly between the cells.” (Nat. Inst. Envtl. Health Sciences & U.S.
Dept. Energy, Questions and Answers About EMF, Electric and Magnetic Fields Associated
With the Use of Electric Power (1995) p. 9 (NIEHS & USDE Q&A).)


Naturally occurring electric and magnetic fields, such as the Earth's magnetic field, are static.
Fields arising from powerlines oscillate, because the current in powerlines does not flow steadily
in one direction (direct current) but flows alternately first in one direction and then in the other
(alternating current). In the United States and Canada, the flow of current in electric powerlines
reverses direction 60 times each second: the power is therefore said to have a frequency of 60 cycles
per second, or 60 hertz (Hz). In turn, this oscillation causes the electric and magnetic fields arising
from the powerlines to likewise reverse their direction 60 times each second; they are therefore
said to be 60-hertz fields or power-frequency fields.


Sixty-hertz fields are also called extremely low-frequency fields, for the following reason. Such
fields are only one form of the energy known as electromagnetic radiation. That energy, which
is both natural and manmade in origin, has a wide variety of effects on matter depending on
its frequency: the higher the frequency, the shorter the wavelength and the greater the energy.
The frequencies of different forms of electromagnetic energy extend over an enormous range,
commonly represented as a spectrum. At one end of the electromagnetic spectrum are X-rays
and gamma rays, which have extremely high frequencies (1016 Hz to 1025 Hz and above) and
hence extremely high energy. 9  Next on the electromagnetic spectrum is ultraviolet light, which
has somewhat lower frequencies (1015 Hz to 1016 Hz) and hence somewhat lower energy. Below
it is the familiar spectrum of visible light, followed in sequence by infrared waves, microwaves
(1 billion Hz to 300 billion Hz), and television and radio waves (500,000 Hz to 1 billion Hz).
Although each of these has progressively lower frequencies and energy, even the lowest (AM
radio) has a frequency range of 500,000 Hz (500 kHz) to 1.6 million Hz (1600 kHz). Lowest of
all on the electromagnetic spectrum are electric and magnetic fields such as those arising from the
powerlines in this case. When their frequency of a mere 60 Hz is compared with the frequency
*907  of the other forms of electromagnetic energy, it is evident why they are called “extremely
low frequency” fields.


9 A frequency of 1025 Hz is thus a number of cycles per second of 1 followed by 25 zeros.
The figures given in this paragraph, of course, are approximations.


An important consequence of the low frequency and resulting low energy of electric and magnetic
fields is that they are non-ionizing. An atom or molecule is said to be ionized when one or more
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of its electrons is dislodged by an energetic outside force such as very high-frequency radiation.
Gamma rays, X-rays, and high-frequency ultraviolet light are termed ionizing radiation because
their energy is so great that they are capable of ionizing atoms or molecules of ordinary matter.
When that matter is human tissue, ionization can damage the DNA molecules of the cells, causing
mutations and various forms of cancer. “However, the energy carried in 60 Hz fields is much too
small to break molecular or chemical bonds.” (Carnegie Mellon Rep., supra, at p. 9, italics in
original.) Like visible light, infrared, microwaves, and television and radio waves, electric and
magnetic fields are therefore termed non-ionizing radiation. 10


10 Although 60 Hz fields are included in the general category of non-ionizing radiation because
they are undoubtedly non-ionizing, they are not properly called “radiation”: as the United
States Environmental Protection Agency has observed, “electric and magnetic fields from
60 Hz exposures are not considered 'radiation' for various technical reasons, ...” (EPA Q&A,
supra, at p. 2.) One of those reasons is the distinction between propagating fields or waves,
which can travel far from their source (e.g., visible light or radio waves), and confined fields,
which diminish rapidly with distance from their source. “Because the power-frequency fields
of public health concern are not of the propagating type, it is technically inappropriate to
refer to them as 'radiation.' ” (OTA Rep., supra, at p. 6.) Indeed, in common usage even
propagating waves such as visible light and radio waves are not spoken of as “radiation”;
that term is generally reserved for ionizing radiation, such as X-rays and gamma rays.


One form of non-ionizing radiation—microwaves—can nevertheless cause biological damage by
a different process: microwaves are absorbed by the water present in tissue, and can induce currents
strong enough to heat the tissue. 11  But “While 60 Hz fields can also set up currents in tissue, these
currents are much weaker. The amount of heat they generate is trivial compared to the natural
heat that comes from the cells of the body. There is no reason to believe that health effects can be
caused by such minuscule amounts of heat.” (Carnegie Mellon Rep., supra, at p. 9; accord, OTA
Rep., supra, at p. 1; DHS Rep., supra, at p. 3.)


11 This is how a microwave oven heats food. The microwaves that it generates have a frequency
of 2.45 billion Hz.


Because 60 Hz electric and magnetic fields are non-ionizing and cannot cause significant tissue
heating, it was long believed they could not have any effect on human health. Beginning in the
mid-1970's, however, laboratory *908  studies on cell cultures showed that these fields can affect
certain activities of certain types of cells. Although the results were suggestive, several serious
problems remained. First, there was no known mechanism to explain how these extremely weak
fields could disturb the much stronger fields arising naturally from human cell activity. Second,
disturbances at the cellular level do not necessarily extrapolate to adverse effects on the organism
as a whole: the organism can tolerate some disturbances and compensate for others. Biological
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effects, in short, are not always harmful. Third, the dose-response relationship was unknown. With
most environmental hazards, e.g., toxic chemicals, the higher the dose, the greater the response or
effect. But this did not appear to be true of electric and magnetic fields: a number of the laboratory
studies observed biological effects only in narrow ranges of field strength, frequency, or length of
exposure; above and below those ranges there were no effects. Contrary to expectation, therefore,
in such cases weaker fields would not necessarily be “safer” than stronger fields. (OTA Rep.,
supra, at pp. 19-20; Carnegie Mellon Rep., supra, at pp. 21-23; DHS Rep., supra, at p. 6; EPA
Q&A, supra, at pp. 3-4.)


In addition, beginning in the late 1970's the results of some epidemiological studies suggested a
statistically significant relationship between 60 Hz electric and magnetic fields and certain forms
of cancer in certain populations. 12  Again problems arose, however, as the design, execution,
and interpretation of these studies were challenged on a number of grounds: e.g., the population
samples were small and the types of cancer studied were relatively rare; the field strengths were
not measured directly but were indirectly inferred from past proximity to powerlines or from the
job titles or descriptions; and the studies did not control for exposure to other known or potential
carcinogens. (See generally, OTA Rep., supra, at pp. 57-66; Carnegie Mellon Rep., supra, at pp.
16-18; DHS Rep., supra, at pp. 4-5; EPA Q&A, supra, at p. 2.)


12 The primary studies investigated the incidence of leukemia in children living in houses
situated near powerlines, and the incidence of leukemia and other cancers in workers
employed in occupations assumed to be heavily exposed to 60 Hz fields, e.g., electric utility
and telephone workers and electricians.


In short, by the early 1980's the question whether powerline electric and magnetic fields pose a
danger to health had become a matter of some public concern and a source of growing controversy
in the scientific community. The stage was set for intervention by the commission; as will appear,
that process began in earnest in 1988. (Pt. IV, post.)


Before continuing this history, however, we make two final preliminary points. First, it will
be helpful to understand the basic components of the *909  electric power “grid” or system.
Powerplant generators deliver electric power to the system at approximately 20 kV. “Step-up”
transformers increase that voltage to higher levels for transmission purposes, because the higher the
voltage, the less power lost in the wires. The power is then carried long distances over transmission
lines at voltages that range between 50 kV and 765 kV. Transmission lines terminate at substations,
where “step-down” transformers reduce the voltage for distribution purposes. The power is then
carried shorter distances over various types of distribution lines, at various voltages below 50 kV,
to the ultimate users. By the time the power is delivered to the residential user, its voltage has been
reduced to the household level of 120/240 V.
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Second, it is important to stress that electric and magnetic fields arise not only from powerlines
but also from the distribution and use of that power inside the home, office, or factory. One
common source of such fields is the wall and ceiling wiring of the building itself, which delivers the
electricity to the individual rooms in which it is used for lighting, heating, or operating appliances.
Although the magnetic fields of modern wall and ceiling wiring are small, older wiring “can make
significant contributions to the average magnetic field in homes.” (OTA Rep., supra, at p. 15.)
Another source, often overlooked, is the “ground currents” that flow through the water pipes, gas
lines, or steel framing typically used for grounding the wiring system of the building: “the magnetic
fields that they produce can contribute substantially to the overall magnetic field in homes.” (Ibid.)


A third common source of electric and magnetic fields is electric equipment and appliances. In
the factory, this means all machines and tools powered by electricity—in other words, virtually all
industrial machinery in use today. In the office, this means fluorescent light fixtures and all such
equipment as computers, video display terminals, printers, copiers, typewriters, and fax machines.
In the home, this means television sets, videocassette recorders, compact disc players, radios,
table lamps, vacuum cleaners, power tools, portable heaters, electric blankets, electric shavers,
hair dryers, clothes washers and dryers, irons, electric ovens and ranges, refrigerators and freezers,
as well as toasters, coffeemakers, food processors, and all other small kitchen appliances. “The
most intense magnetic fields in the home are found near appliances (particularly those with small
motors or transformers such as hairdryers and fluorescent light fixtures).” (OTA Rep., supra, at
pp. 14-15.) Although they are probably not the main source of the magnetic background because
their fields decrease rapidly with distance and users generally spend only brief periods of time
operating such appliances (with *910  the exception of electric blankets and television sets), they
are ubiquitous in the modern home. 13


13 Some examples will illustrate both points. The background magnetic field level in the typical
home, away from appliances, ranges from 0.1 to 4 mG. (EPA Q&A, supra, at p. 4.) In average
usage, the maximum magnetic field on the right of way of a 115 kV transmission line is 30
mG; 50 feet away from the line, however, it has decreased to 7 mG; and 100 feet away it is
less than 2 mG, and is therefore indistinguishable from background levels. (Id. at p. 8.)
The strength of appliance magnetic fields may initially be much higher, but it decreases
even more rapidly. The following chart lists the magnetic fields (in mG) of some common
appliances, measured at two distances from the source. In each case the figure is given as
a range, because of such variations as the make and model of the appliance and the power
level at which it is operated.
Appliance At 1.2 Inches At 12 Inches
Electric Blanket 2 to 80 not applicable
Clothes Washer 8 to 400 2 to 30
Television 25 to 500 0.4 to 20
Electric Range 60 to 2,000 4 to 40
Microwave Oven 750 to 2,000 40 to 80
Fluorescent Lamp 400 to 4,000 5 to 20
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Electric Shaver 150 to 15,000 not applicable
Hair Dryer 60 to 20,000 1 to 70


(Adapted from 52 Cal.P.U.C.2d 1, 12 (1993).)


To sum up, “There are electric and magnetic fields wherever there is electric power.” (OTA Rep.,
supra, at p. 1.) In the typical home, fields of various strengths arise from the wall and ceiling wiring,
the ground currents, and all electric machinery, equipment, and appliances: “Keeping fields out of
the home would mean keeping any electricity from coming into or being used in the home.” (EPA
Q&A, supra, at p. 16, italics added.) And because the sources of electric and magnetic fields inside
the home are so numerous, “Occupants of the average household are probably exposed to higher
fields from their house wiring and appliances than from the outside wiring,” i.e., from powerlines.
(Ibid.)


With this background in mind, we turn to the facts of the case at bar.


I
On December 16, 1993, plaintiffs Martin and Joyce Covalt filed the present action for damages
and injunctive relief against San Diego Gas and Electric Company (SDG&E). The complaint
alleges that plaintiffs own and occupy a single-family residence in San Clemente, California, and
SDG&E *911  owns an easement on the land adjacent to their property. The complaint further
alleges that SDG&E runs electric currents through powerlines on that easement which are “in
very close proximity to and placed upon plaintiffs' property, and because of this have continuously
omitted [sic] high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs'
property.” The complaint also alleges that in February 1990 SDG&E “substantially increased the
number of Powerlines housed in the easement adjacent to plaintiffs' property. Such increase in
Powerlines dramatically increased the dangerous levels of electromagnetic radiation flowing onto
plaintiffs' property.”


The complaint does not specify the voltage of the powerlines in question, nor their number,
configuration, and electric and magnetic field levels before and after the 1990 upgrading. In their
memorandum of points and authorities filed in support of their return, however, plaintiffs state
additional facts taken from a letter sent to them by SDG&E on January 5, 1993, to wit, that prior
to July 1990 the SDG&E easement adjacent to their property, dating from 1928, carried two 12 kV
distribution circuits (requiring a total of 7 wires) on crossbars mounted on single poles; between
February and July 1990 a third 12 kV distribution circuit (requiring 4 wires) was added in response
to increased customer demand for power; to accommodate the third circuit, the single poles were
replaced by double poles standing 12 feet apart and joined by longer crossbars. Exhibits attached
to the SDG&E letter show that before July 1990 the crossbars extended 5 and 6 feet from the center
line of the pole towards plaintiffs' property, and after July 1990 the crossbars extended 8.5 feet
from the center line towards plaintiffs' property. Thus the effect of the reconfiguration was to move
portions of the 3 circuits either 2.5 feet or 3.5 feet closer to plaintiffs' house. The closest point
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of plaintiffs' house, however, was 68 feet from the center line of either pole configuration. The
SDG&E letter estimated that the average magnetic field level at that point was 5 mG before 1990
and was anticipated to be approximately 8.9 mG in 1993, for an average increase of approximately
3.9 mG. Plaintiffs furnish no figures for the electric field levels at that point.


In the same points and authorities plaintiffs state that they purchased the house in question in 1990,
but do not specify when in that year they did so; they also state that they have since vacated the
house and the property “has been foreclosed upon by the mortgagor.” 14  *912


14 Plaintiffs do not allege the date of the foreclosure. We may infer that it took place before
September 30, 1994, the date of the points and authorities in which they disclosed this fact.


The remaining factual allegations of the complaint do not pertain to the case at bar. 15


15 Thus the complaint alleges that a certain “plaintiff McCartin” was told by SDG&E that “there
was [sic] 'no adverse health affects [sic]' from such radiation”; that after investigating the
matter “plaintiff McCartin” believed otherwise; and that “plaintiff McCartin” then requested
SDG&E to relocate its powerlines in order to “decrease the risk of bodily injury” from such
radiation, but SDG&E refused to do so. McCartin, however, is not in fact a plaintiff in the
present action; rather, he was a plaintiff in a prior action filed by neighbors of the present
plaintiffs (Covalts) against the same defendant (SDG&E). The McCartin action is not before
us; it terminated in a judgment for SDG&E on June 17, 1994, and an appeal was dismissed
by stipulation. The erroneous allegation, nevertheless, draws our attention to the fact that the
present complaint is a verbatim copy of the complaint in the McCartin action, to the point
that it reproduces each of the latter's mistakes of spelling and syntax, several of which are
noted herein.


The complaint first alleges five causes of action for personal injury, seeking to recover damages
for “medical monitoring” (count 1), intentional infliction of emotional distress (count 2), negligent
infliction of emotional distress (count 3), strict product liability (count 4), and negligent product
liability (count 5). The complaint next alleges three causes of action for property damage, i.e.,
trespass (count 6), nuisance (count 7), and inverse condemnation (count 8). 16  Lastly, the complaint
alleges a cause of action for injunctive relief, seeking an order requiring SDG&E to “discontinue
the admissions [sic] of electromagnetic radiation onto or adjacent to plaintiffs' property.”


16 The complaint mistakenly numbers both counts 7 and 8 as “Seventh.”


SDG&E demurred to the complaint on the ground that the court lacks subject-matter jurisdiction
(Code Civ. Proc., § 430.10, subd. (a)) because a judgment for plaintiffs on any count would hinder
or frustrate a general regulatory policy of the commission and hence the action is barred by section
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1759 as construed in Waters v. Pacific Telephone Co., supra, 12 Cal.3d 1, and related cases.
SDG&E also demurred on the ground that on each of the counts the complaint failed to state facts
sufficient to constitute a cause of action. (Code Civ. Proc., § 430.10, subd. (e).) The demurrer was
overruled.


SDG&E thereupon filed a petition for writ of prohibition or mandate in the Court of Appeal,
seeking an order directing the trial court to sustain the demurrer and dismiss the complaint. The
Court of Appeal granted an alternative writ and stayed all proceedings.


In its ensuing decision the Court of Appeal correctly observed at the outset that an order overruling
a demurrer is not directly appealable but may *913  be reviewed on an appeal from the final
judgment (Code Civ. Proc., §§ 904.1, 906), and that such an appeal is normally presumed to be an
adequate remedy at law, thus barring immediate review by extraordinary writ (id., §§ 1086, 1103).
The Court of Appeal then held, however, that the case at bar falls within the exception to this
rule that has been recognized when the demurrer raises an important question of subject-matter
jurisdiction; in that event, courts have held it proper to review the order overruling the demurrer by
means of extraordinary writ. (See, e.g., County of Sacramento v. Superior Court (1972) 8 Cal.3d
479, 481 [105 Cal.Rptr. 374, 503 P.2d 1382] [prohibition]; State of California v. Superior Court
(1984) 150 Cal.App.3d 848, 853, fn. 4 [197 Cal.Rptr. 914] [mandate]; County of Santa Barbara v.
Superior Court (1971) 15 Cal.App.3d 751, 754-755 [93 Cal.Rptr. 406] [prohibition].) The parties
do not question this holding. 17


17 The Court of Appeal also relied on cases holding in other contexts that mandate may lie
to review a ruling on the pleadings when it will prevent “needless and expensive trial and
reversal” (Taylor v. Superior Court (1979) 24 Cal.3d 890, 894 [157 Cal.Rptr. 693, 598 P.2d
854]) and when the issue presented is “of widespread interest” (Brandt v. Superior Court
(1985) 37 Cal.3d 813, 816 [210 Cal.Rptr. 211, 693 P.2d 796]). Because the parties do not
question the Court of Appeal's reliance on these cases, we need not determine whether their
holdings apply, as here, to review of an order overruling a demurrer. The cases cited in the
text are directly in point and support the use of the extraordinary writ procedure in the case
at bar.


Turning to the merits, the Court of Appeal first addressed the five personal injury causes of action
of the complaint. The court observed that in these causes of action plaintiffs do not allege that
they have been physically harmed by the electric and magnetic fields arising from SDG&E's
powerlines, but only that they have experienced emotional distress because they fear that in the
future they may contract cancer or other serious disease as a result of their exposure to such fields.
In these circumstances the Court of Appeal relied on the holding of this court in Potter v. Firestone
Tire & Rubber Co. (1993) 6 Cal.4th 965, 997 [25 Cal.Rptr.2d 550, 863 P.2d 795] (hereafter Potter)
that “damages for fear of cancer may be recovered only if the plaintiff pleads and proves that (1) as
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a result of the defendant's negligent breach of a duty owed to the plaintiff, the plaintiff is exposed
to a toxic substance which threatens cancer; and (2) the plaintiff's fear stems from a knowledge,
corroborated by reliable medical or scientific opinion, that is more likely than not that the plaintiff
will develop the cancer in the future due to the toxic exposure.” (First italics in original, second
italics added.)


Applying this rule, the Court of Appeal held that plaintiffs failed to plead any facts to meet the
second prong of the Potter test, i.e., that “reliable medical or scientific opinion” corroborates their
belief that it is probable that *914  they will in fact develop cancer in the future from exposure to
the electric and magnetic fields arising from SDG&E's powerlines. For this reason the court held
that the complaint failed to state a cause of action on the personal injury counts. 18


18 The Court of Appeal also noted that plaintiffs' first cause of action for “medical monitoring”
must fall in any event because it is not a separate tort but simply an item of damages that
cannot be awarded until liability is established under a traditional tort theory. (Potter, supra,
6 Cal.4th at pp. 1006-1007.)


The Court of Appeal then stressed that throughout their briefs plaintiffs concede they are no longer
asserting that electric and magnetic fields are in fact harmful: in their return, for example, plaintiffs
state that their claims “do not rest upon the assertion that EMF [electric and magnetic fields] is [sic]
a scientifically proven health hazard,” and in their accompanying points and authorities plaintiffs
acknowledge they “do not claim that medical science has proven that EMF cause cancer and are
thus hazardous to human beings.” Rather, as will appear, plaintiffs contend primarily that a public
fear of such fields—regardless of whether or not that fear is reasonable or scientifically supported
—has diminished the value of their real property. For this reason the Court of Appeal held that
plaintiffs cannot amend their complaint to sufficiently plead their causes of action for personal
injury; as to those causes of action, therefore, the demurrer should have been sustained without
leave to amend.


The Court of Appeal then addressed the three property damage causes of action of the complaint.
The court began by recognizing the broad powers granted to the commission by Constitution and
statute. From section 1759 and Waters v. Pacific Telephone Co., supra, 12 Cal.3d 1, the court drew
the rule that if the Covalt action would conflict with a general regulatory policy of the commission
regarding powerline electric and magnetic fields, the superior court would lack jurisdiction to
proceed. The Court of Appeal then identified such a commission policy, expressed in several of
its rulings and culminating in a decision on the specific question issued in 1993. Applying the
Waters rule, the court concluded that a judgment on any of the three property damage causes of
action would hinder and frustrate that commission policy. The court therefore issued a writ of
mandate directing the trial court to vacate its order overruling the demurrer and to enter a new
order sustaining the demurrer without leave to amend. We granted review.
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II
“The commission is a state agency of constitutional origin with far-reaching duties, functions and
powers. (Cal. Const., art. XII, §§ 1-6.) The *915  Constitution confers broad authority on the
commission to regulate utilities, including the power to fix rates, establish rules, hold various types
of hearings, award reparation, and establish its own procedures. (Id., §§ 2, 4, 6.) The commission's
powers, however, are not restricted to those expressly mentioned in the Constitution: 'The
Legislature has plenary power, unlimited by the other provisions of this constitution but consistent
with this article, to confer additional authority and jurisdiction upon the commission ....' (Cal.
Const., art. XII, § 5.)” (Consumers Lobby Against Monopolies v. Public Utilities Com. (1979) 25
Cal.3d 891, 905 [160 Cal.Rptr. 124, 603 P.2d 41], italics added.)


Pursuant to this constitutional provision the Legislature enacted, inter alia, the Public Utilities Act.
(§ 201 et seq.) That law vests the commission with broad authority to “supervise and regulate every
public utility in the State” (§ 701) and grants the commission numerous specific powers for the
purpose. (1) Again, however, the commission's powers are not limited to those expressly conferred
on it: the Legislature further authorized the commission to “do all things, whether specifically
designated in [the Public Utilities Act] or in addition thereto, which are necessary and convenient”
in the exercise of its jurisdiction over public utilities. (Ibid., italics added.) Accordingly, “The
commission's authority has been liberally construed” (Consumers Lobby Against Monopolies v.
Public Utilities Com., supra, 25 Cal.3d 891, 905, citing cases), and includes not only administrative
but also legislative and judicial powers (People v. Western Air Lines, Inc. (1954) 42 Cal.2d 621,
630 [268 P.2d 723]).


The Constitution also confers plenary power on the Legislature to “establish the manner and scope
of review of commission action in a court of record” (Cal. Const., art. XII, § 5). Pursuant to
this constitutional provision the Legislature enacted article 3 of chapter 9 of the Public Utilities
Act, entitled “Judicial Review.” (§ 1756 et seq.) That article prescribes a method of judicial
review that is narrow in both “manner and scope.” It is narrow in manner because review of
a commission decision may be obtained only by filing a petition for writ of review directly
in this court—bypassing the Court of Appeal—within 30 days after the commission denies
rehearing or issues a decision on rehearing. (§§ 1756, 1758.) And it is narrow in scope because
such review is limited to determining the legal question “whether the commission has regularly
pursued its authority” (§ 1757); except when a federal constitutional challenge is raised (§ 1760),
the commission's findings and conclusions on questions of fact—including ultimate facts and
determinations of reasonableness and discrimination—“shall be final and shall not be subject to
review” (§ 1757). *916


Having thus vested this court with limited jurisdiction to review commission actions, the
Legislature then made it clear in section 1759 of the Public Utilities Act that no other court
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has jurisdiction either to review or suspend the commission's decisions or to enjoin or otherwise
“interfere” with the commission's performance of its duties: section 1759 declares in relevant part
that “No court of this State, except the Supreme Court to the extent specified in this article, shall
have jurisdiction to review, reverse, correct, or annul any order or decision of the commission or
to suspend or delay the execution or operation thereof, or to enjoin, restrain, or interfere with the
commission in the performance of its official duties, ...” (Italics added.)


In the case at bar we are required once again to reconcile the foregoing provision of section
1759 with another provision of the Public Utilities Act, section 2106. The Legislature enacted
section 2106 as part of a different chapter of the act, chapter 11. (§ 2100 et seq.) That chapter,
entitled “Violations,” prescribes a wide variety of remedies designed to redress violations of
commission decisions committed by public utilities. All but one of these are public remedies
prosecuted in the name of the people of the state by commission counsel or by the Attorney General
or the appropriate district attorney. (§ 2101.) They include: orders to common carriers to collect
undercharges or unlawful rebates (§ 2100), actions for mandamus or injunction (§§ 2102-2103),
actions to recover penalties (§§ 2104, 2107, 2111, 2115), imposition by the commission of
fines with interest (§ 2107.5), criminal prosecutions (§§ 2110, 2112, 2114, 2119), and contempt
proceedings (§ 2113).


The sole private remedy authorized by chapter 11 is found in section 2106. That section
supplements the foregoing public remedies by authorizing the traditional private remedy of an
action for damages brought by the injured party in superior or municipal court against any public
utility that does any act prohibited—or omits to do any act required—“by the Constitution, any
law of this State, or any order or decision of the commission” (§ 2106). The supplemental nature
of this remedy is further shown by the fact that the statute declares that no recovery of such private
damages “shall in any manner affect a recovery by the State of the penalties provided in this part
or the exercise by the commission of its power to punish for contempt.” (Ibid.) 19


19 Section 2106 provides in full: “Any public utility which does, causes to be done, or permits
any act, matter, or thing prohibited or declared unlawful, or which omits to do any act, matter,
or thing required to be done, either by the Constitution, any law of this State, or any order
or decision of the commission, shall be liable to the persons or corporations affected thereby
for all loss, damages, or injury caused thereby or resulting therefrom. If the court finds that
the act or omission was wilful, it may, in addition to the actual damages, award exemplary
damages. An action to recover for such loss, damage, or injury may be brought in any court
of competent jurisdiction by any corporation or person.
“No recovery as provided in this section shall in any manner affect a recovery by the State of
the penalties provided in this part or the exercise by the commission of its power to punish
for contempt.”
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When sections 1759 and 2106 are thus seen in their respective statutory contexts, it is easier to
understand how this court reconciled the potential *917  conflict between them in the leading case
of Waters v. Pacific Telephone Co., supra, 12 Cal.3d 1 (hereafter Waters). There the plaintiff, a real
estate broker, filed an action for damages in superior court against the defendant Pacific Telephone
Company (Pacific) pursuant to section 2106. The plaintiff alleged that she had experienced a
number of interruptions and failures of telephone service caused by a variety of negligent acts on
the part of Pacific, including improper installation and removal of telephones, incompleted calls,
and inadequate maintenance. Pacific's tariff, approved by the commission, limited its liability for
interruptions and failures of service caused by acts of ordinary negligence to a credit allowance not
exceeding the customer's total fixed charges for the billing period in question. Pacific moved for
partial summary judgment limiting its liability to that amount; the trial court granted the motion,
and when the plaintiff waived her right to recover that amount, the court entered a nonsuit for
Pacific.


This court affirmed the judgment, undertaking for the first time to reconcile sections 1759
and 2106. The court began by stressing the broad supervisory and regulatory powers of the
commission. (Waters, supra, 12 Cal.3d 1, 6.) It then observed that the commission was authorized
by law to require utilities to file tariffs and to regulate their contents. The court next emphasized
that several years earlier the commission had conducted “an extensive investigation of the general
question of [the] limitation of liability by telephone utilities, and in its subsequent decision the
commission made it clear that the credit allowance device has always been considered to be
a rule limiting the utility's liability.” (Id. at p. 8.) In that decision the commission determined
“as a matter of policy” (ibid.) that telephone utilities should be at least partially liable for gross
negligence but that the rules limiting liability for ordinary negligence in respect to service were
reasonable. Accordingly, the commission required all telephone utilities to incorporate into their
tariffs a provision limiting their liability for service interruption to specified credit allowances,
and the commission took such limitations into account in exercising its ratemaking functions. (Id.
at pp. 8-9.)


Addressing the question of statutory construction, this court declared the primacy of section 1759
and the correspondingly limited role of section 2106. The court held that “in order to resolve
the potential conflict between sections 1759 and 2106, the latter section must be construed as
limited to *918  those situations in which an award of damages would not hinder or frustrate
the commission's declared supervisory and regulatory policies.” (Waters, supra, 12 Cal.3d at p.
4, italics added.) The court reasoned (id. at p. 11) that “Plaintiff maintains that section 2106, in
permitting damage actions against utilities for their unlawful acts, authorizes the instant action in
spite of the language and policy underlying section 1759. Yet the two sections must be construed
in a manner which harmonizes their language and avoids unnecessary conflict. Section 2106
reasonably may be interpreted as authorizing only those actions which would not interfere with or
obstruct the commission in carrying out its own policies.”
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(2) Under the Waters rule, accordingly, an action for damages against a public utility pursuant
to section 2106 is barred by section 1759 not only when an award of damages would directly
contravene a specific order or decision of the commission, i.e., when it would “reverse, correct,
or annul” that order or decision, but also when an award of damages would simply have the effect
of undermining a general supervisory or regulatory policy of the commission, i.e., when it would
“hinder” or “frustrate” or “interfere with” or “obstruct” that policy. 20


20 Other courts have used other synonyms to express the same idea: “The PUC has exclusive
jurisdiction over the regulation and control of utilities, and once it has assumed jurisdiction,
it cannot be hampered, interfered with, or second-guessed by a concurrent superior court
action addressing the same issue.” (Barnett v. Delta Lines, Inc. (1982) 137 Cal.App.3d 674,
681 [187 Cal.Rptr. 219], italics added.) Still other synonyms could be invoked, e.g., impair,
impede, inhibit, or encumber. The point is clear.


This court applied the foregoing rule to affirm the judgment of nonsuit in Waters, supra, 12 Cal.3d
1, despite the fact that the plaintiff's action for damages for telephone service interruptions did not
directly contravene any order or decision of the commission. Rather, the court reasoned that “It
stands undisputed that the commission has approved a general policy of limiting the liability of
telephone utilities for ordinary negligence to a specified credit allowance, and has relied upon the
validity and effect of that policy in exercising its rate-making functions. [Citation.] It also appears
clear that to entertain suits such as plaintiff's action herein and authorize a substantial recovery
from Pacific would thwart the foregoing policy. That being so, the express language of section
1759 [citation] bars plaintiff's action.” (12 Cal.3d at p. 10, italics added.)


The Waters rule may be further understood by considering examples of how it has been applied
by our Courts of Appeal. When the bar raised against a private damages action has been a ruling
of the commission on a single matter such as its approval of a tariff or a merger, the courts have
*919  tended to hold that the action would not “hinder” a “policy” of the commission within the
meaning of Waters and hence may proceed. But when the relief sought would have interfered
with a broad and continuing supervisory or regulatory program of the commission, the courts have
found such a hindrance and barred the action under section 1759. Two pairs of Court of Appeal
decisions are illustrative.


First, in Cellular Plus, Inc. v. Superior Court (1993) 14 Cal.App.4th 1224 [18 Cal.Rptr.2d 308],
a consumer of cellular telephone services filed an action seeking damages for price fixing in
violation of the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.) against two cellular telephone
service companies. The commission had previously granted both defendant companies certificates
of convenience and necessity authorizing them to operate in the geographic area in question, and
had approved the rates they proposed to charge. The defendant companies demurred on the ground
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that the commission has sole jurisdiction over rates charged for cellular telephone service. The
trial court sustained the demurrers without leave to amend, but the Court of Appeal granted a writ
vacating the order.


In the Court of Appeal the defendant companies conceded that the commission's jurisdiction over
rates does not immunize them from a Cartwright Act claim, but argued that such a claim must
first be brought before the commission under the “primary jurisdiction” doctrine. (See Farmers
Ins. Exchange v. Superior Court (1992) 2 Cal.4th 377 [6 Cal.Rptr.2d 487, 826 P.2d 730].) In
rejecting that contention the Court of Appeal stressed that the commission had determined only
that the proposed rates of the defendant companies were reasonable, while “Under the Cartwright
Act a court does not look at the economic reasonableness of the prices. Rather, a court looks at
whether the prices were in fact artificially maintained at a uniform level, whether 'reasonable' or
not.” (Cellular Plus, Inc. v. Superior Court, supra, 14 Cal.App.4th at p. 1246.) The court then
applied the rule of Waters, supra, 12 Cal.3d 1, 4, reasoning that “We cannot conceive how a
price fixing claim under the Cartwright Act could 'hinder or frustrate' the PUC's supervisory or
regulatory policies. The only apparent policy of the PUC that could be affected is its regulation
of rates charged by cellular telephone service providers. However, [plaintiff] does not dispute that
the PUC has jurisdiction over rates, nor does it seek any relief requiring the PUC to change any
rates it has approved.” (Cellular Plus, Inc. v. Superior Court, supra, 14 Cal.App.4th at p. 1246.)


Again, in Stepak v. American Tel. & Tel. Co. (1986) 186 Cal.App.3d 633 [231 Cal.Rptr. 37], a
telephone utility (PT&T) applied to the commission for *920  approval of its proposed merger
with another utility (see § 854). A minority shareholder of PT&T filed a class action against PT&T
alleging breaches of fiduciary duty in connection with the merger. The commission thereafter
approved the merger. Citing that approval, PT&T successfully moved to dismiss the shareholder
action on the ground that section 1759 deprived the superior court of jurisdiction. The Court
of Appeal reversed the judgment under Waters, reasoning that: “We are aware of no 'declared
supervisory and regulatory policies' (Waters v. Pacific Telephone Co., supra, 12 Cal.3d 1, 4)
ever formulated or relied on by the commission on the subject of safeguarding minority investor
interests. Applying the Waters test of jurisdiction, we cannot conceive of how the superior
court's award of damages or other relief to wronged minority shareholders would 'hinder or
frustrate' (ibid.) declared commission policy. Appellant's class action suit is therefore authorized
under section 2106.” (Stepak v. American Tel. & Tel. Co., supra, 186 Cal.App.3d 633, 640-641.)


By contrast, in Brian T. v. Pacific Bell (1989) 210 Cal.App.3d 894 [258 Cal.Rptr. 707], the superior
court action would have interfered with a broad and continuing policy of the commission, and
hence was barred by section 1759. In the early to mid-1980's telephone utilities began offering
“information access services” from numbers bearing the 976 prefix (hereafter 976 services).
Concerned by the use of 976 services to disseminate sexually explicit material to minors, Congress
prohibited the dissemination of such material generally but provided for a defense if access were
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restricted to adults. The Federal Communications Commission (FCC) thereafter considered three
methods of achieving such a restriction: (1) blocking devices on the customer's premises, (2)
blocking systems at the utility's central station, and (3) “customer access codes” issued on request
to adult subscribers. The FCC ultimately promulgated regulations adopting the third of these
methods.


In California the commission instituted an investigation into the same problem, acting both on
its own motion and in response to a directive from the Legislature. The investigation resulted
first in an interim decision adopted in January 1987, in which the commission expressed general
approval of the central-station method of blocking sexually explicit messages, but ordered a delay
in its implementation pending further study of the other two alternatives. The commission then
conducted exhaustive hearings on the latter, and later in 1987 reaffirmed its decision in favor of
central-station blocking.


In June 1987 a minor listened to sexually explicit messages on a 976 service and then engaged
in unlawful sexual contacts with another minor. *921  The parents of both minors filed an action
against the telephone company (Pacific Bell) and the businesses that furnished the messages,
seeking damages and a preliminary injunction to compel Pacific Bell, inter alia, to make available
to its customers screening or blocking devices that would deny minors access to sexually explicit
material.


The trial court denied the request for a preliminary injunction and granted Pacific Bell's motion to
dismiss the action for lack of jurisdiction. The Court of Appeal affirmed. Addressing the request
for an injunction, the court quoted the Waters rule and held that the requested relief would call in
effect for commission action modifying its previous decisions regulating the 976 services. Such
interference with a commission policy was prohibited by section 1759. (Brian T. v. Pacific Bell,
supra, 210 Cal.App.3d 894, 900-901.)


The Court of Appeal further held that the trial court lacked jurisdiction to enjoin, in the alternative,
violations of Penal Code section 313.1, subdivision (a) (dissemination of harmful matter to
minors), reasoning that such relief would amount to a disguised means of compelling Pacific
Bell to adopt a particular blocking system—i.e., customer access codes—that the commission had
considered but thus far had rejected in developing its policy regulating access by minors to 976
services. (Brian T. v. Pacific Bell, supra, 210 Cal.App.3d at p. 901.)


Finally, the Court of Appeal also held that Pacific Bell could not be liable in damages for failing
to disconnect subscribers who used the 976 services to disseminate sexually explicit messages,
because at the time of the acts alleged in the complaint that remedy had been prohibited by the
January 1987 decision of the commission, which approved instead the remedy of blocking such
messages on customer request. (Brian T. v. Pacific Bell, supra, 210 Cal.App.3d at pp. 908-909.)
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Again, in Schell v. Southern Cal. Edison Co. (1988) 204 Cal.App.3d 1039 [251 Cal.Rptr. 667],
the superior court action would likewise have interfered with an ongoing commission inquiry into
a matter of regulatory policy. Section 739 directs the commission, in exercising its ratemaking
functions, to determine a “baseline quantity” of gas and electricity necessary to supply “a
significant portion of the reasonable energy needs of the average residential customer” (id., subd.
(a)), and to require utilities to establish “baseline rates” for supplying these baseline quantities
to residential customers (id., subd. (c)(1)). Section 739.5 directs the commission to require that
a “master meter” customer who furnishes gas or electricity through submeters to tenants of “a
mobilehome park, apartment building, or similar residential *922  complex” must charge each
tenant the same residential rate—including the baseline rate—as would apply if the tenant were
receiving the service directly from the utility. (Id., subd. (a).)


Pursuant to these mandates, the commission designated baseline quantities of gas and electricity
by an interim decision in 1976. In that decision the commission also determined that the term
“residential customer” in section 739 included single-family houses, apartments, condominiums,
and mobilehomes, but excluded transient trailerparks, hotels and motels, and other places of
temporary occupancy such as hospitals and college dormitories. The commission took no position
on recreational vehicle parks (hereafter RV parks).


As required by the commission, gas and electric utilities undertook to establish rate schedules for
master-metered facilities that incorporated the baseline rates structure. One such utility, Southern
California Edison Company (Edison), adopted two residential rate schedules for such facilities: a
general schedule for multifamily accommodations and a special schedule for mobilehome parks
only.


In September 1986 the owner of an RV park filed an action against Edison, alleging that his RV
park was also a master-metered park with separate submeters for each tenant within the meaning of
section 739.5, and hence was also entitled to residential baseline allocations under section 739. For
this alleged discrimination the complaint sought damages under section 2106. By an amendment to
the complaint the plaintiff added a cause of action for declaratory relief, asking for a ruling whether
a person using a recreational vehicle as his residence was a residential customer under section 739
and therefore entitled to baseline allocations. Edison demurred on the grounds, inter alia, that the
commission had exclusive jurisdiction and the issues were then pending in proceedings before
the commission. The trial court sustained the demurrer without leave to amend, and the Court of
Appeal affirmed the judgment of dismissal.


The Court of Appeal took judicial notice of three proceedings pending before the commission. In
two, owners of other RV parks had asked the commission to order Edison to supply electric service
to them under the special rate schedule for mobilehome parks, while a mobilehome association
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sought an order that a new rate schedule be designed for RV parks only. The Court of Appeal
stressed that the two proceedings were awaiting decision by the commission.


The third commission proceeding was a recently decided, but not yet final, general rate case
brought by Edison. In that decision the commission explicitly refused to apply the special rate
schedule for mobilehome parks to RV *923  parks. The commission also concluded that it did
not have sufficient evidence to determine whether a new rate schedule should be designed for RV
parks only, and therefore ordered Edison to conduct a study of the need for and feasibility of such a
schedule, including the development of objective standards for judging and monitoring the status
of RV park tenants.


Although the plaintiff contended the superior court had jurisdiction under section 2106 because
Edison's refusal to give him the benefit of the mobilehome park rate supported a claim for damages,
the Court of Appeal observed that the fundamental issue in the case was the appropriate rate
schedule for RV parks. The court then reasoned that “The decision as to whether or not master-
metered residential recreational vehicle parks should be charged at the same rate as master-metered
mobilehome parks, or at another domestic or commercial rate, is clearly within the exclusive
purview of the PUC as part of its continuing jurisdiction over rate making and rate regulation in
provision of baseline service to residential customers of the electric and gas corporations.” (Schell
v. Southern Cal. Edison Co., supra, 204 Cal.App.3d 1039, 1046.) The court concluded that because
it was still an open question in the commission whether the special mobilehome rate schedule
applied to RV parks, “for the superior court to undertake to determine this issue would be a
usurpation of the PUC's authority.” (Ibid., fn. omitted.)


In addition, the Court of Appeal emphasized that the question of the proper rate schedule for RV
parks was pending in the three commission proceedings discussed above. Relying on the rule of
Waters, supra, 12 Cal.3d 1, the court held that so long as the matter was before the commission as
part of its ongoing inquiry into RV park rate schedules, the superior court had no jurisdiction over
the matter pursuant to section 2106. (Schell v. Southern Cal. Edison Co., supra, 204 Cal.App.3d
at pp. 1046-1047.)


We apply the rule of Waters and its progeny to the case at bar.


III
(3) The first question is whether the commission has the authority to adopt a policy on (1) whether
electric and magnetic fields arising from the powerlines of regulated utilities are a public health risk
and (2) what action, if any, the utilities should take to minimize that risk. We conclude that it does.


First, the commission has broad authority to determine whether the service or equipment of any
public utility poses any danger to the health or safety of the public, and if so, to prescribe corrective
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measures and order them into *924  effect. Every public utility is required to furnish and maintain
such “service, instrumentalities, equipment, and facilities ... as are necessary to promote the safety,
health, comfort, and convenience of its patrons, employees, and the public.” (§ 451, italics added.)
The Legislature has vested the commission with both general and specific powers to ensure that
public utilities comply with that mandate.


As noted above, the Legislature has declared that the commission “may do all things” necessary
and convenient to supervising and regulating public utilities in this state. (§ 701.) In particular,
the commission has comprehensive jurisdiction over questions of public health and safety arising
from utility operations. Thus the commission is generally authorized to require every public utility
to “construct, maintain, and operate” its “plant, system, equipment, [or] apparatus” in such manner
as to “safeguard the health and safety of its employees, ... customers, and the public ....” (§ 768.) To
this end, the commission is further empowered to prescribe the installation and use of “appropriate
safety or other devices,” and to require every utility to do “any other act which the health or safety
of its employees, ... customers, or the public may demand.” (Ibid., italics added.)


More specifically, the Public Utilities Act provides in relevant part that whenever the commission
finds that the “equipment, appliances, facilities, or service of any public utility, or the methods of
manufacture, distribution, transmission, storage, or supply employed by it” are “unsafe,” it shall
prescribe the equipment, appliances, facilities, or service to be provided or used by the utility,
and shall further prescribe “rules for the performance of any service or the furnishing of any
commodity” by such utility. (§ 761.) And whenever the commission finds that the equipment,
apparatus, or facilities of any utility should be changed or improved, or new structures be erected,
in order to promote the “security” of its employees or the public, it shall order the utility to make
such changes or erect such structures. (§ 762.)


Second, the commission has equally broad authority over the design and siting of electric
powerlines. Its authority over design dates back to the early days of the commission and its
predecessor, the California Railroad Commission (CRC). In 1911 the Legislature enacted a statute
prescribing mandatory standards for the design and construction of overhead electric lines, poles,
and wires. (Stats. 1911, ch. 499, § 1, p. 1037.) In 1915 the Legislature amended the statute by
authorizing the CRC to permit certain deviations from those standards, and by adding a new section
(§ 8) declaring that the CRC “is hereby instructed to inspect all work which is included in the
provisions of this act, and to make such further additions or changes as said *925  commission
may deem necessary for the purpose of safety to employees and the general public, ...” (Stats.
1915, ch. 600, § 4, p. 1063, italics added.) The legislation is now found in sections 8026 to 8038
of the Public Utilities Code.


Pursuant to this grant of power, the CRC issued regulations governing overhead electric lines in
1922 (Gen. Order No. 64), in 1928 (Gen. Order No. 64-A), and in 1941 (Gen. Order No. 95). The
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latter order is still in effect, having been frequently amended since its date of issuance. Its stated
purpose is to prescribe uniform requirements for overhead electric line construction in order to
“insure adequate service and secure safety” to those who work on such lines and to “the public in
general.” (Gen. Order No. 95, rule 11.) The order now comprises over 440 pages of highly detailed
specifications for the design, construction, operation, and maintenance of overhead electric lines,
including such matters as the number, spacing, material, strength, and shielding of conductor wires,
and their minimum clearances from buildings, streets, and railroads. The order also regulates poles
and towers, guy wires, insulators, transformers, voltage regulators, warning signs, and numerous
other components of powerline design and construction.


The commission also has exclusive jurisdiction over the siting of the vast majority of electric
powerlines in this state. This jurisdiction flows from the general requirement that every public
utility, including every electric utility, must obtain a certificate of public convenience and necessity
from the commission before beginning construction of any “line, plant, or system, or of any
extension thereof” (§ 1001). The only exception to this requirement is the limited jurisdiction
vested in the State Energy Resources Conservation and Development Commission (Energy
Commission). 21  With that exception, the commission retains exclusive jurisdiction over the siting
of all other electric powerlines in the state, including all preexisting lines (Pub. Resources Code,
§§ 25107, 25501), all lines in the interconnected transmission system (PUC v. Energy Com., supra,
150 Cal.App.3d 437), all primary or radial lines emanating from hydroelectric, wind, or solar
photovoltaic powerplants (id. at p. 452; Pub. Resources Code, §§ 25107, 25120), and all lines
emanating from out-of-state generating facilities (PUC v. Energy Com., supra, 150 Cal.App.3d at
p. 452; Pub. Resources Code, § 25107). *926


21 The Energy Commission has exclusive jurisdiction over the siting of thermal powerplants
and “electric transmission lines,” but the latter are limited to new “primary” or “radial”
lines delivering electricity from thermal powerplants located in California to their first point
of junction with the state's interconnected transmission system. (Pub. Resources Code, §§
25107, 25110, 25500; Public Utilities Com. v. Energy Resources Conservation & Dev. Com.
(1984) 150 Cal.App.3d 437 [197 Cal.Rptr. 866] (hereafter PUC v. Energy Com.).)


IV
(4) The next question is whether the commission has exercised the foregoing authority to adopt a
policy on powerline electric and magnetic fields. We conclude that it has.


Prior to 1988 the commission had addressed the issue of the potential public health effects of such
fields only on a case-by-case basis. (See, e.g., San Diego Gas & Electric Co. (1981) Cal.P.U.C.
Dec. No. 93785.) In 1988, however, the Legislature initiated a broad inquiry into the subject. It
found, inter alia, that “A number of scientific studies are beginning to indicate that electromagnetic
fields associated with electrical utility facilities may present a significant cancer risk.” (Stats. 1988,
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ch. 1551, § 1, subd. (a)(2), p. 5565.) The Legislature then declared its intent to determine by further
research “whether exposure to electromagnetic fields caused by electrical utility generating and
transmission facilities presents an unreasonable cancer risk, and whether legislation is needed to
reduce that risk.” (Id., subd. (b), p. 5566.)


To effectuate this intent the Legislature directed the commission and the State Department of
Health Services (DHS) to prepare and submit a joint report (1) identifying any cancer or other
medical risks found by any study to be associated with powerline electric and magnetic fields,
and (2) listing further “high-priority research projects” that need to be undertaken to identify such
risks. (Stats. 1988, ch. 1551, § 2, subd. (d)), p. 5566.)


The legislation next directed the commission and DHS to jointly conduct the high-priority research
projects thus listed, and to submit a further report within three years on the status of that research
program and “on recommendations, if any, for legislation to limit exposure to electromagnetic
fields.” (Stats. 1988, ch. 1551, § 3, subd. (b), p. 5567.)


On September 15, 1989, the commission and DHS presented their first joint report to the
Legislature in response to the foregoing statutory directive. (Rep. to Legis. by Cal.P.U.C. & Cal.
Dept. Health Services, Potential Health Effects of Electric and Magnetic Fields from Electric
Power Facilities (1989) (PUC & DHS Report).) The report summarized the existing studies
on the topic and concluded, “the body of scientific evidence for electric and magnetic fields
causing a significant health risk is not yet compelling, but it is worrisome.” (Id. at p. B-3.) The
report then identified a number of high-priority projects for future research and recommended a
series of additional steps, e.g., engineering studies of ways to reduce field exposure if necessary,
consideration of a statewide program to measure fields, coordination with research and regulatory
programs of other states, and educational outreach. *927


The report next turned to the question whether statewide regulation of powerline electric and
magnetic fields would be timely and appropriate. Seven states had adopted standards prescribing
maximum allowable field levels in certain circumstances, but the commission and DHS rejected
that step for California. Their report explained that “not enough is known yet to conclude whether
or not these fields pose a significant health hazard. Setting field standards therefore might amount
to addressing a problem that either does not exist or is insignificant relative to other societal
hazards.” (PUC & DHS Rep., supra, at p. C-20.)


Worse, the report observed, “not only are we unsure a significant health problem exists, we also do
not know what action would be protective of public health, even if we wanted to take immediate
action on the chance that there is a problem.
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“The obvious protective approach—reducing society's overall level of exposure to electric and
magnetic fields—could, based on a reading of the available science, conceivably make any existing
problem worse, not better. For example, current scientific evidence suggests that there may be
particular field strengths which activate biological responses, while fields either below or above
such strengths may cause little or no effects. Regulatory actions aimed at reducing overall levels
of exposure could therefore conceivably increase the number of people exposed to harmful
fields.” (PUC & DHS Rep., supra, at p. C-21, italics in original.)


Finally, the report explained, the major problem is not high-voltage transmission lines: “more
people are exposed chronically to the fields from distribution lines, building wiring, and certain
appliances (e.g., electric blankets) than they are to transmission-line fields. Based on the available
science, it is reasonable to speculate that transmission lines are a relatively minor component of
any overall health problem that may be posed by exposure to power-frequency fields.” (PUC &
DHS Rep., supra, at p. C-22, italics in original.)


The commission and DHS concluded that “we are not only unsure whether [adverse health] effects
exist, we also do not know—assuming for the moment that they do exist—what measures could
be taken that would be protective of public health.” (PUC & DHS Rep., supra, at p. C-22.)


Accordingly, the commission and DHS “recommended that California take no action at the present
to regulate electric and magnetic fields around electric power facilities. Any such actions are
premature given current scientific understanding of this public health issue. Too little is known
*928  presently to be able to determine where or what rules would provide useful protection.
Existing research data are not sufficient for adequate accurate risk assessment. We do not know
which components, if any, of electric power utility operations pose significant health hazards.
Although biological effects are clearly established, the relationship of these effects to possible
public health risks is not yet established.” (PUC & DHS Rep., supra, at p. B-4, italics added.)


One year later, on September 12, 1990, the commission took its first step in developing a
formal regulatory policy on powerline electric and magnetic fields when it issued the Kramer-
Victor decision. (Re Southern California Edison Company (1990) 37 Cal.P.U.C.2d 413 (hereafter
Kramer-Victor).) The decision granted Southern California Edison Company a certificate of public
convenience and necessity to construct a new 220 kV transmission line 38 miles long between
its Kramer and Victor substations in San Bernardino County. 22  In discussing environmental
considerations, the commission reiterated that “studies to date allow one to reach virtually any
conclusion as to whether the electromagnetic fields emanating from transmission lines pose
hazards to health.... All that is certain is that we do not know enough to dismiss the issue entirely.”
(Id. at pp. 452-453.)
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22 The commission noted (Kramer-Victor, supra, 37 Cal.P.U.C.2d at pp. 463-464, fn. 2) that
although its jurisdiction extended to all powerlines in the integrated utility system, it had
chosen to limit its review to lines designed to operate at more than 200 kV (Gen. Order No.
131-C). As will appear, the commission has recently changed that policy.


Instead, the commission drew a distinction between new and existing powerlines. It reiterated
its refusal to adopt standards prescribing maximum allowable field levels, and it declined to
“requir[e] that any action be taken to change field exposure levels along existing transmission
lines.” (Kramer-Victor, supra, 37 Cal.P.U.C.2d at p. 453, italics added.) It ruled, however, that
“while the jury is out on the question of transmission line-related health risks, the prudent
response is to avoid unnecessary new exposure to electromagnetic fields.” (Ibid., italics added.)
The commission explained that “We are no more able than any other governmental entity to make
a final judgment based on current information about the potential for health risk stemming from
exposure to electromagnetic fields. However, until the scientific findings are more definitive, we
will require [the utility] to take responsible, low-cost steps to avoid unnecessarily exposing people
to these fields.” (Ibid., italics added.) The commission concluded that “Because of the continuing
scientific uncertainty, remedies should be fashioned so as to minimize impact on over-all project
cost. Since no one has identified any particular exposure level as safe or unsafe, the chosen remedy
must strive to maintain the status quo.” (Ibid.) *929


Accordingly, the commission placed two conditions on the certificate of public convenience
and necessity for construction of the new powerline: it ordered (1) that the utility give written
information on the ongoing controversy about electric and magnetic fields to all persons living
or working near the right of way, and (2) that the utility measure existing field levels at the
edge of the right of way and “take reasonable steps to place the new line ... in such a way as to
minimize any increase in field exposure levels” to persons living or working near the right of way.
(Kramer-Victor, supra, 37 Cal.P.U.C.2d at p. 463, italics added.)


Only four months later, on January 15, 1991, the commission reopened and greatly enlarged its
inquiry into this topic: on its own motion, the commission instituted a broad investigation “to
develop policies and procedures for addressing the potential health effects of electric and magnetic
fields of utility facilities.” (Cal.P.U.C. Order Instituting Investigation No. 91-01-012 (1991) p. 1
(OII).)


The order explained that the commission was “building upon” responses to its decision in Kramer-
Victor, supra, 37 Cal.P.U.C.2d 413, and recited that an investigation into “the public concern
over potential health effects of electric power frequency fields is necessary at this time to assure
public confidence in the maintenance of safe, reliable, and reasonably-priced electricity service in
California.” (OII, supra, at p. 3.) The order listed the goals that the commission desired to achieve
—primarily to “Develop a series of policy and regulatory approaches and programs” responding
to the possible public health effects of electric and magnetic fields. (Id. at p. 7.) The order then
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invited proposals on a wide variety of issues of both policy and practice, named all California-
regulated utilities respondents in the proceedings, and invited participation by all other interested
parties. The order gave notice that as a result of the investigation the commission “may change its
existing rules, regulations, and policies regarding the operation, design, construction, or siting of
electric utility power facilities ....” (Id. at p. 13.)


Thereafter the commission appointed an advisory panel (the Consensus Group) of 17 persons
representing various state agencies, utility companies, electric workers unions, and consumer
organizations concerned about possible health effects of electric and magnetic fields. On March
20, 1992, after five months of meetings and discussions, the Consensus Group issued its report to
the commission. (Rep. by Cal. EMF Consensus Group to P.U.C., Issues and Recommendations for
Interim Response and Policy Addressing Power Frequency Electric and Magnetic Fields (1992)
(Consensus Group Report).) *930


The report recognized that “the scientific community has not concluded whether or not there is a
health risk” from electric and magnetic fields (Consensus Group Rep., supra, at p. 1), and pending
an answer to that question, the report made a number of recommendations for interim action by
the commission. Its main policy recommendation was to urge the commission to “adopt an interim
policy that authorizes utilities to implement no-cost or low-cost steps to reduce fields” because of
public concern and scientific uncertainty. (Id. at p. 8.) It further recommended that utilities “take
[such concerns] into account when siting new electric facilities.” (Id. at p. 9.) And it recommended
that the commission authorize utilities to measure fields at customers' homes on request and at
workplaces if the employer agrees to give the results to the employees. The report also made
numerous recommendations for further research and public education. Finally, the report set forth
a number of “non-consensus proposals,” i.e., recommendations supported by some but not all
members of the panel.


The commission subsequently held public hearings on the recommendations of the Consensus
Group, and the parties filed briefs. On November 2, 1993, the commission issued its decision
responding to those recommendations and hearings. (Re Potential Health Effects of Electric and
Magnetic Fields of Utility Facilities (1993) 52 Cal.P.U.C.2d 1 (Electric and Magnetic Fields).) The
commission evidently did not intend the decision to be its last word on the subject: it entitled its
order an “Interim Order” and its opinion an “Interim Opinion,” and it began the latter by declaring
that “By this order we are taking interim steps to address electric and magnetic fields (EMF) related
to electric utility facilities and power lines.” (Id. at p. 5, fns. omitted, italics added.)


The reason for the decision's interim status was quickly explained. The commission stated that
“At the opening of this investigation the scientific community had not reached a consensus on the
nature of any health impacts of EMF. As the evidentiary phase progressed, witnesses identified
and testified on EMF studies which were released subsequent to the submittal of the [Consensus
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Group] report.” (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d at p. 7.) The commission
noted that it had asked DHS to assess the scientific evidence concerning the potential dangers of
such fields. The commission then stressed that the DHS witness and other scientific witnesses
concluded that the studies released after the Consensus Group Report “had not led them to believe
that an EMF health hazard actually existed or that there was a clear cause and effect relationship
between utility property or operations and public health.” (Id. at p. 8.)


Accordingly, the commission found that “the body of scientific evidence continues to evolve.”
*931  (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d at p. 8.) It recognized, however,
that “public concern and scientific uncertainty remain” regarding the potential health effects of
such fields. (Ibid.) Citing its constitutional authority to make rules for the utilities it regulates
(Cal. Const., art. XII, § 6) and the statutory requirement that utilities provide service and facilities
necessary to promote the health and safety of their customers, employees, and the public (§ 451),
the commission concluded that “it is reasonable to establish an EMF policy for electric utility
facilities and power lines” (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d at p. 8), and it
proceeded to do so. We summarize the principal components of that policy.


First, the commission ordered the utilities to implement no-cost and low-cost steps to reduce or
mitigate electric and magnetic fields. The commission defined “low cost” to mean approximately
4 percent of the total cost of a project, and ordered the utilities to use that 4 percent figure as a
benchmark in developing their mitigation guidelines. (Electric and Magnetic Fields, supra, 52
Cal.P.U.C.2d at p. 9.) The commission limited its order, however, to new and upgraded facilities:
“Absent testimony which conclusively demonstrates that exposure from electric utility EMF
causes health risks, we will continue the EMF policy established in the Kramer-Victor transmission
line decision. That policy provided that remedies applied to reduce human exposure to EMF must
be determined within the constraints of each new construction project.” (Electric and Magnetic
Fields, supra, 52 Cal.P.U.C.2d at p. 9, fn. omitted, italics added.)


Second, the commission noted that the Consensus Group Report also made three non-consensus
proposals relating to electric and magnetic fields from existing facilities. The commission
expressed interest in developing a record on the issues presented by those proposals, in order to
guide it in “the possible development of EMF policy for existing facilities” if future scientific
research were to warrant such a step. (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d at p.
9.) Accordingly, the commission invited the parties to file comments on the three nonconsensus
proposals thus identified, “as well as the broader question of what policy options we should be
adopting at this time to address the concerns of ratepayers about EMFs at existing utility facilities.
Following review of the comments, we may schedule hearings.” (Id. at p. 10.)


Third, the utilities proposed to develop “design guidelines” to follow in designing and siting new
powerline facilities, for the purpose of mitigating electric and magnetic fields. The commission
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agreed in principle, and ordered its own Commission Advisory and Compliance Division to
conduct a *932  public workshop on developing such guidelines. It directed that the guidelines
incorporate the concepts and criteria adopted in the present order, engineering options for
mitigating electric and magnetic fields, and criteria to justify exempting specific types of projects.
The commission also invited electric utilities not subject to its jurisdiction to participate in the
workshop and adopt similar guidelines.


Fourth, the commission declared a need for a uniform utility policy on measuring electric and
magnetic fields in customers' homes and offices, and ordered that the topic be addressed in
the foregoing workshop on design guidelines. The commission recognized that the utilities are
legally responsible for electricity only up to the point of connection of the powerline with the
customers' premises. 23  The commission also recognized that “EMFs come from many sources
beyond the control of the electric utilities,” that “The most often found source of magnetic fields
in residential and commercial property is the grounding system,” that “EMFs also come from
electrical appliances and electronic equipment,” and hence that “utility facilities may not be a
major contributor to EMF exposure in the terms of field level.” (Electric and Magnetic Fields,
supra, 52 Cal.P.U.C.2d at p. 12.) Nevertheless, the commission directed that the field measurement
policy authorize the utilities to continue making measurements on the customers' premises beyond
the connection point, because of the “educational value” of such measurements. (Ibid.) The
commission also directed that the customers be given the results of such measurements in writing.


23 That is, up to the electric meter in the case of a residential or commercial customer, or in the
case of an industrial customer with its own substation (i.e., transformer), up to that substation.


Fifth, the Consensus Group recommended that a “stakeholders advisory committee” composed
of labor, industry, public, and governmental members be appointed to advise the commission
on electric and magnetic field policy, education, and research. The commission adopted the
recommendation, stressing that “involvement from stakeholders and the public is very important
to the development of effective EMF policies in California.” (Electric and Magnetic Fields, supra,
52 Cal.P.U.C.2d at p. 14.) Although the commission deferred to DHS on the particular form that
stakeholder and public involvement should take, it declared that “We will continue to work closely
with DHS in the ongoing development of EMF policy in California.” (Ibid., fn. omitted.) More
specifically, the commission ordered the utilities to fund such stakeholder and public involvement
activities up to the amount of $100,000 over the four-year life of the education and research
programs to be discussed next. *933


Sixth, the Consensus Group recognized that most of the electric utilities were already conducting
public educational programs about the nature and possible risks of electric and magnetic fields.
The Consensus Group recommended supplementing those individual utility programs with a
coordinated statewide education program on the topic managed by DHS with input by the
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stakeholders advisory committee and designed to provide the public with credible and consistent
information from a neutral source. The commission agreed, but limited the program to electric and
magnetic fields arising from regulated utilities' facilities and powerlines. The commission ordered
the utilities to participate in such a program and to fund it up to the amount of $1.49 million
over four years, recovering the cost from the ratepayers. In particular, as part of the program the
commission directed the utilities to include a yearly bill insert identifying “what is known about
EMFs, what is being done, and what options exist based on current knowledge about potential
health risks.” (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d at p. 16.)


Seventh, the Consensus Group also recommended a coordinated statewide research program into
electric and magnetic fields to supplement similar research programs currently conducted by
individual utilities. Again it recommended that the program be managed by DHS with input by
the stakeholders advisory committee, and proposed that it focus on six priority research topics
(see Consensus Group Rep., supra, at p. 32): (1) resolution of unanswered questions concerning
the validity or applicability of leading epidemiological studies of electric and magnetic fields;
(2) analysis of actual patterns of exposure to such fields in electricity-intensive occupations and
locations; (3) engineering research to determine how such fields could be affected by utility design
changes, and the costs thereof; (4) policy-options research to evaluate and increase the number
of regulatory responses that could be adopted, depending on the results of the scientific research;
(5) laboratory experiments on cells, animals, and humans, designed (a) to replicate the studies of
different researchers reporting biological effects of such fields and (b) to systematically establish
a dose-response relation; and (6) laboratory experiments attempting to understand the biophysical
mechanism by which such fields affect cells.


The commission agreed, and ordered the utilities to participate in such a program. 24  The
commission directed the utilities to fund the first four research topics listed above (the “non-
experimental” research) up to the *934  amount of $5.6 million over four years, recovering the
cost from the ratepayers. To fund the other two research topics (the “experimental” research),
the commission authorized the utilities to participate in a research and risk assessment program
conducted by the federal government pursuant to the National Energy Policy Act of 1992,
supported by both governmental and nongovernmental sources.


24 The commission was less than sanguine about the prospect of such research reaching a
definitive conclusion any time soon, agreeing that “Scientists have been unable to develop
a consensus that there is a definite link between EMF and adverse health effects on humans
after more than thirty years of research and thousands of studies.” (Electric and Magnetic
Fields, supra, 52 Cal.P.U.C.2d at p. 20.) But the commission also agreed that in the absence
of further research, public policy on the issue would run the risk of being guided by popular
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perception rather than scientific analysis, “resulting in the adoption of reactive and expensive
policies.” (Id. at p. 21.)


There is no doubt that the commission is still actively pursuing the broad policy inquiry into the
potential health effects of powerline electric and magnetic fields that it initiated in 1991 (OII No.
91-01-012) and that produced its interim policy decision of 1993 (Electric and Magnetic Fields,
supra, 52 Cal.P.U.C.2d 1). On June 8, 1994, the commission issued a decision adopting a new
regulation (Gen. Order No. 131-D) imposing a permit-to-construct requirement on all transmission
lines designed to operate between 50 kV and 200 kV. (Re Rules, Procedures and Practices
Applicable to Transmission Lines Not Exceeding 200 Kilovolts (1994) 55 Cal.P.U.C.2d 87 (Rules
Applicable to Transmission Lines).) In the course of that decision the commission addressed the
issue of the potential health effects of electromagnetic fields arising from such transmission lines.
The commission recited that “In cooperation with the California Department of Health Services,
the Commission is currently studying the potential health effects of electric power facilities in [OII
No.] 91-01-012.” (Rules Applicable to Transmission Lines, supra, 55 Cal.P.U.C.2d at p. 100, italics
added].) The commission then reaffirmed its interim policy decision of 1993: “On November 12,
1993, the Commission issued [Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d 1], which
notes that the scientific community had not yet isolated the impact of utility-related exposure on
public health. However, the Commission concluded that: (1) the policy established in the Kramer-
Victor decision [(supra, 37 Cal.P.U.C.2d 413, 453)] to reduce Electromagnetic Fields (EMF) levels
should be continued for new and upgraded facilities; and (2) the utilities should use 4% of total
cost of a budgeted project as a benchmark in developing their EMF mitigation guidelines.” (Rules
Applicable to Transmission Lines, supra, 55 Cal.P.U.C.2d at p. 100.)


“Accordingly,” the commission concluded, “we require that until such time as the Commission
issues new guidelines, the utilities shall implement low-cost EMF mitigation measures in new and
upgraded projects unless exempted by the utility's design guidelines exemption criteria.” (Rules
Applicable to Transmission Lines, supra, 55 Cal.P.U.C.2d at p. 100, italics added.) *935


V
It follows that the commission has exercised—and is still exercising—its constitutional and
statutory authority to adopt a general policy on whether electric and magnetic fields arising from
the powerlines of regulated utilities are a public health risk and what steps, if any, the utilities
should take to minimize that risk. The final question is whether the present superior court action
would hinder or interfere with that policy within the meaning of Waters, supra, 12 Cal.3d 1, and
its progeny. We conclude that certain counts of the complaint must fall under Waters, while the
remainder fail to state causes of action under the governing rules of substantive law.


1. The Personal Injury Causes of Action
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As noted above (pt. I, ante), the Court of Appeal held that plaintiffs failed to state any personal
injury cause of action for fear of cancer because they did not and could not allege, as required
by Potter, supra, 6 Cal.4th 965, 997, that “reliable medical or scientific opinion” corroborates
their belief that it is probable that they will in fact develop cancer in the future from exposure to
the electric and magnetic fields arising from SDG&E's powerlines. Plaintiffs have now expressly
abandoned this issue: in their opening brief on the merits they advise us that they “do not seek
review of that portion of the court's opinion dealing with the Covalts' personal injury action.” 25


25 The complaint also alleges a cause of action for injunctive relief, but in their opening brief
plaintiffs concede that cause of action is now moot because they have vacated the premises
and the mortgagor has foreclosed on the property.


2. The Trespass Cause of Action
(5) The complaint predicates the trespass cause of action on allegations that SDG&E “intended to
and did emit electromagnetic radiation onto plaintiffs' property without plaintiffs' consent,” and as
a result of “this physical invasion” plaintiffs' property was “rendered unsafe and uninhabitable”
and plaintiffs will be forced to sell it at a substantial loss or abandon it altogether.


Again plaintiffs do not and cannot state facts sufficient to constitute a cause of action for trespass
under the substantive law of this state. That law was settled in Wilson v. Interlake Steel Co. (1982)
32 Cal.3d 229 [185 Cal.Rptr. 280, 649 P.2d 922] (Wilson). The plaintiffs in that case resided in
homes adjacent to a steel fabricating plant. A previous owner had operated the plant on an 8-
hour daytime basis, but in 1969 the defendants bought the *936  plant and expanded it to a 24-
hour, around the clock operation. Complaining of the high level of noise generated by the plant,
particularly during late night and early morning hours, the plaintiffs filed an action for trespass.
The parties stipulated that the plaintiffs' use and enjoyment of their property was substantially
disrupted by the noise emanating from the plant; the noise was transmitted through the air but
no physical or particulate matter passed over or onto the plaintiffs' property; the noise did not
cause any physical damage to the property; but the plaintiffs, if called, would testify that the noise
emissions had resulted in a diminution in the market value of their homes. On these facts the trial
court entered judgment for the defendants, ruling that noise alone, without physical damage to the
property, does not support a trespass cause of action.


We agreed. In his unanimous opinion for the court, Justice Richardson reasoned that “Noise alone,
without damage to the property, will not support a tort action for trespass. Recovery allowed in
prior trespass actions predicated upon noise, gas emissions, or vibration intrusions has, in each
instance, been predicated upon the deposit of particulate matter upon the plaintiffs' property or
on actual physical damage thereto. [Citations.] [¶] All intangible intrusions, such as noise, odor,
or light alone, are dealt with as nuisance cases, not trespass. [Citations.] [¶] Succinctly stated,
the rule is that actionable trespass may not be predicated upon nondamaging noise, odor, or light
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intrusion....” (32 Cal.3d at pp. 232-233.) Although we acknowledged that a certain overlap between
the remedies has developed in the case law, we squarely declared that “we preserve that historical
conceptual distinction between nuisance, whether public or private, and trespass.” (Id. at p. 234.) 26


26 We ultimately reversed the judgment to allow the trial court to determine whether a nuisance
remedy was barred by adverse findings in a prior nuisance action between the same parties.


Wilson expresses the general rule (Prosser & Keeton, Torts (5th ed. 1984) pp. 71-72), and it is
controlling here. First, electric and magnetic fields arising from powerlines are wholly intangible
phenomena within the meaning of Wilson. Indeed, unlike noise, odors, or light, they cannot be
directly perceived by the senses. Instead, electric and magnetic fields are more akin to television
and radio waves: as we explained in our background discussion, such fields are an extremely low
frequency, non-ionizing form of electromagnetic energy.


Second, plaintiffs do not allege—as they are required to do under Wilson, supra, 32 Cal.3d 229—
that the electric and magnetic fields at issue in this case caused any physical damage to their
property. Nor can they so allege, *937  given the low frequency and consequent low energy
of such fields. Plaintiffs do allege that the fields in question made their property “unsafe and
uninhabitable.” But property is “unsafe and uninhabitable” only to the extent that it creates a risk
of personal harm to its occupants, which is manifestly different from damage to the property itself.
Plaintiffs further allege that the electric and magnetic fields on the property will force them to sell
it at a substantial loss or abandon it altogether. A diminution in property value, however, is not a
type of physical damage to the property itself, but an element of the measure of damages when
such damage is otherwise proved. Thus in Wilson we found no physical damage to the property
—and hence no cause of action for trespass—even though the parties stipulated they would have
testified that the noise emissions from the adjacent plant resulted in a “measurable diminution in
the market value of their homes.” (32 Cal.3d at p. 232; accord, Maddy v. Vulcan Materials Co.
(D.Kan. 1990) 737 F.Supp. 1528, 1540-1541 [allegation of diminution in market value of property,
held insufficient allegation of property damage to support a trespass cause of action for intangible
intrusion of airborne gases from adjacent factory]; Bradley v. American Smelting & Refining Co.
(W.D.Wn. 1986) 635 F.Supp. 1154, 1157 [same; “this sort of evidence can serve only to quantify
the magnitude of injury otherwise proven”].)


3. The Nuisance Cause of Action
Plaintiffs attempt to state a cause of action for private nuisance, i.e., a nontrespassory interference
with the private use and enjoyment of land. (See Civ. Code, §§ 3479-3481.) (6) In distinction
to trespass, liability for nuisance does not require proof of damage to the plaintiff's property;
proof of interference with the plaintiff's use and enjoyment of that property is sufficient. (E.g.,
Dauberman v. Grant (1926) 198 Cal. 586, 590 [246 P. 319, 48 A.L.R. 1244] [“It was not necessary
to the recovery of damages caused by the nuisance of smoke and soot to prove actual damage
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to plaintiff's property.”].) In further distinction to trespass, however, liability for private nuisance
requires proof of two additional elements. This requirement flows from the law's recognition that
“Life in organized society and especially in populous communities involves an unavoidable clash
of individual interests. Practically all human activities unless carried on in a wilderness interfere
to some extent with others or involve some risk of interference, and these interferences range
from mere trifling annoyances to serious harms. It is an obvious truth that each individual in
a community must put up with a certain amount of annoyance, inconvenience and interference
and must take a certain amount of risk in order that all may get on together. The very existence
of organized society depends upon the principle of 'give and take, *938  live and let live,' and
therefore the law of torts does not attempt to impose liability or shift the loss in every case in which
one person's conduct has some detrimental effect on another. Liability for damages is imposed in
those cases in which the harm or risk to one is greater than he ought to be required to bear under
the circumstances, at least without compensation.” (Rest.2d Torts, § 822, com. g, p. 112.)


The first additional requirement for recovery of damages on a nuisance theory is proof that the
invasion of the plaintiff's interest in the use and enjoyment of the land was substantial, i.e., that
it caused the plaintiff to suffer “substantial actual damage.” (1 Harper et al., The Law of Torts
(3d ed. 1996) § 1.23, p. 1:97; accord, Prosser & Keeton, supra, § 87, pp. 622-623; id., § 88, pp.
626-628.) The Restatement recognizes the same requirement as the need for proof of “significant
harm” (Rest.2d Torts, § 821F), which it variously defines as “harm of importance” and a “real
and appreciable invasion of the plaintiff's interests” (id., com. c, p. 105) and an invasion that is
“definitely offensive, seriously annoying or intolerable” (id., com. d, p. 106). The degree of harm
is to be judged by an objective standard, i.e., what effect would the invasion have on persons of
normal health and sensibilities living in the same community? (Prosser & Keeton, supra, § 88,
pp. 627-628.) “If normal persons in that locality would not be substantially annoyed or disturbed
by the situation, then the invasion is not a significant one, even though the idiosyncracies of the
particular plaintiff may make it unendurable to him.” (Rest.2d Torts, § 821F, com. d, p. 106.) This
is, of course, a question of fact that turns on the circumstances of each case.


The second additional requirement for nuisance is superficially similar but analytically distinct:
“The interference with the protected interest must not only be substantial, but it must also be
unreasonable” (Prosser & Keeton, supra, § 88, p. 629, italics added), i.e., it must be “of such a
nature, duration or amount as to constitute unreasonable interference with the use and enjoyment
of the land.” (Id., § 87, p. 623, fn. omitted; see generally, id., § 88, pp. 629-630; accord, Rest.2d
Torts, § 822.) The primary test for determining whether the invasion is unreasonable is whether
the gravity of the harm outweighs the social utility of the defendant's conduct, taking a number
of factors into account. (Rest.2d Torts, §§ 826-831.) Again the standard is objective: the question
is not whether the particular plaintiff found the invasion unreasonable, but “whether reasonable
persons generally, looking at the whole situation impartially and objectively, would consider it
unreasonable.” (Id., § 826, com. c, p. 121.) And again this is a question of fact: “Fundamentally,
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the unreasonableness of intentional invasions is a problem of relative values to be determined by
the trier of fact in each case *939  in the light of all the circumstances of that case.” (Id., com. b,
p. 120; accord, Prosser & Keeton, supra, § 88, p. 629 & fn. 27.)


With these principles in mind we turn to the case at bar. Plaintiffs have abandoned their claim
that the electric and magnetic fields arising from SDG&E's powerlines impaired their use and
enjoyment of their property by causing them to suffer actual physical harm. (7) Instead, plaintiffs
now contend the fields impaired their use and enjoyment of the property simply because they
assertedly feared that the fields would cause them physical harm. We need not and do not decide
here whether a fear of future harm will support a cause of action for private nuisance (compare
Koll-Irvine Center Property Owners Assn. v. County of Orange (1994) 24 Cal.App.4th 1036,
1041-1042 [29 Cal.Rptr.2d 664] [no cause of action for private nuisance], with County of San
Diego v. Carlstrom (1961) 196 Cal.App.2d 485, 491 [16 Cal.Rptr. 667] [cause of action for public
nuisance]), or, if so, whether the fear must be reasonable, i.e., grounded in scientific fact (see 1
Harper et al., supra, § 1.25, p. 1:123, and cases cited in fns. 25 & 26). Even if we assume arguendo
that plaintiffs could amend their complaint to allege such a fear, an award of damages on that basis
would interfere with the policy of the commission on powerline electric and magnetic fields. As
we have seen, in order to award such damages on a nuisance theory the trier of fact would be
required to find that reasonable persons viewing the matter objectively (1) would experience a
substantial fear that the fields cause physical harm and (2) would deem the invasion so serious that
it outweighs the social utility of SDG&E's conduct. Such findings, however, would be inconsistent
with the commission's conclusion, reached after consulting with DHS, studying the reports of
advisory groups and experts, and holding evidentiary hearings, that the available evidence does
not support a reasonable belief that 60 Hz electric and magnetic fields present a substantial risk
of physical harm, and that unless and until the evidence supports such a belief regulated utilities
need take no action to reduce field levels from existing powerlines.


4. The Inverse Condemnation Cause of Action
(8) Both eminent domain proceedings and inverse condemnation actions implement the
constitutional rule that private property may not be “taken” (U.S. Const., 5th Amend.) or “taken
or damaged” (Cal. Const., art. I, § 19) for public use without just compensation. When a public
entity exercises its power of eminent domain to condemn private property, there is ordinarily
no question that it has “taken or damaged” that property. But the same is not true of inverse
condemnation: “While, in eminent domain litigation, the focus is usually limited to the amount of
compensation owed the property *940  owner under the 'just compensation' clause, in an inverse
condemnation action, the property owner must first clear the hurdle of establishing that the public
entity has, in fact, taken [or damaged] his or her property before he or she can reach the issue of 'just
compensation.' ” (Beaty v. Imperial Irrigation Dist. (1986) 186 Cal.App.3d 897, 903 [231 Cal.Rptr.
128], and cases cited.) ( 9a) In the case at bar plaintiffs do not and cannot allege a sufficient “taking
or damaging” under the law of inverse condemnation.
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(10) A public entity “takes or damages” private property when it causes physical damage to that
property without physically invading it. (E.g., Holtz v. Superior Court (1970) 3 Cal.3d 296 [90
Cal.Rptr. 345, 475 P.2d 441] [withdrawal of lateral support caused by excavation of adjacent
street]; Reardon v. San Francisco (1885) 66 Cal. 492 [6 P. 317] [converse: damage from increased
lateral pressure caused by filling of adjacent street].) As we explained in our discussion of the
cause of action for trespass, plaintiffs do not and cannot allege that the electric and magnetic fields
in this case caused physical damage to their property.


A public entity also “takes or damages” private property when it physically invades that property
in any tangible manner. (E.g., Albers v. County of Los Angeles (1965) 62 Cal.2d 250 [42 Cal.Rptr.
89, 398 P.2d 129] [landslide]; Bauer v. County of Ventura (1955) 45 Cal.2d 276 [289 P.2d 1]
[floodwaters].) Permanent physical invasions of property are takings “even if they occupy only
relatively insubstantial amounts of space and do not seriously interfere with the landowner's use
of the rest of his land.” (Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 419, 430
[73 L.Ed.2d 868, 878, 102 S.Ct. 3164] [30-foot piece of television cable installed on apartment
house roof].) As we also explained in our discussion of the cause of action for trespass, however,
electric and magnetic fields are wholly intangible phenomena that, like television and radio waves,
“occupy” no “space” at all and cannot even be perceived by the senses.


When, as here, the conduct of a public entity results in an intangible intrusion onto the plaintiff's
property that does not physically damage the property, the question whether there has been
a “taking or damaging” of the property sufficient to support a cause of action for inverse
condemnation is more difficult. In these circumstances the plaintiff must allege that the intrusion
has resulted in a burden on the property that is direct, substantial, and peculiar to the property
itself. Thus in Varjabedian v. City of Madera (1977) 20 Cal.3d 285 [142 Cal.Rptr. 429, 572 P.2d
43] (Varjabedian), the defendant city built a sewage treatment plant adjacent to and upwind from
the plaintiffs' farm. The plaintiffs alleged that the plant emitted strong and *941  offensive odors
which the prevailing winds blew directly onto their property, rendering it uninhabitable. The trial
court granted a motion for judgment on the pleadings as to the plaintiffs' cause of action for inverse
condemnation on the ground that recovery on that theory required physical damage to the property.
We reversed the judgment in that respect, holding that the plaintiffs could state a cause of action
for inverse condemnation without alleging physical damage to the property. We reasoned that “If
a plaintiff can establish that his property has suffered a 'direct and peculiar and substantial' burden
as a result of recurring odors produced by a sewage facility ... then the policy favoring distribution
of the resulting loss of market value is strong [citation] and the likelihood that compensation will
impede necessary public construction is relatively slight.” (Id. at p. 298.) Nauseous gases flowing
repeatedly and directly onto the plaintiffs' land, we held, could constitute such a burden. The Courts
of Appeal have applied the same test to inverse condemnation actions based on such intangible
intrusions as jet aircraft noise (Aaron v. City of Los Angeles (1974) 40 Cal.App.3d 471, 493 [115
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Cal.Rptr. 162] [operation of municipal airport]) and traffic noise, dust, and loss of air and light
(Harding v. State of California ex rel. Dept. of Transportation (1984) 159 Cal.App.3d 359, 367
[205 Cal.Rptr. 561] [freeway construction]).


(9b) In the case at bar plaintiffs contend the upgrading of SDG&E's powerlines in 1990 constituted
a “taking or damaging” of their property on three theories. As will appear, none is persuasive.


First, plaintiffs contend that the upgrading of the powerlines constituted a “taking or damaging”
of their property “because it ... served a public use.” This is a non sequitur. Plaintiffs rely on a case
holding that there is no liability in inverse condemnation if a utility takes or damages property for a
private use. (Cantu v. Pacific Gas & Electric Co. (1987) 189 Cal.App.3d 160 [234 Cal.Rptr. 365].)
But the converse does not follow, i.e., it is not true that there is liability for inverse condemnation
merely because a utility improves property for a public use; such liability arises only if in doing so
the utility “takes or damages” private property within the meaning of the constitutional provisions
on eminent domain.


Second, plaintiffs contend that the increased electric and magnetic fields arising from SDG&E's
powerlines “constituted a physical intrusion upon plaintiffs' property which amounted to a per se
taking requiring just compensation without further proof of impact.” As explained above, however,
a claim of inverse condemnation based on electric and magnetic fields is not governed by the
traditional “physical intrusion” cases but by the cases *942  dealing with an intangible intrusion
that does not physically damage the property, i.e., by the rule of Varjabedian, supra, 20 Cal.3d 285.


Third, plaintiffs attempt to bring their case within the Varjabedian rule, but they do not succeed. As
noted above, Varjabedian requires plaintiffs to allege that the intrusion resulted in a burden on the
property that is direct, substantial, and peculiar. Plaintiffs are unable to allege, however, that the
electric and magnetic fields in question caused a direct and substantial burden on their property.


Plaintiffs' repeated claim that such fields caused a diminution in the value of their property does
not supply the missing burden: a diminution in property value is not a “taking or damaging” of
the property, but an element of the measure of just compensation when such taking or damaging is
otherwise proved. Thus in HFH, Ltd. v. Superior Court (1975) 15 Cal.3d 508, 518 [125 Cal.Rptr.
365, 542 P.2d 237], this court held that “a zoning action which merely decreases the market value
of property does not violate the constitutional provisions forbidding uncompensated taking or
damaging ....” Although that was a “regulatory taking” case, our reasoning applies as well to
the present “intrusion taking” case: we explained that “Plaintiffs fail to distinguish between the
'damaged' property which is a requisite for a finding of compensability and the 'damages' by which
courts measure the compensation due. Reasoning backwards, plaintiffs erroneously contend that
since they can calculate damages (by measuring decline in market value), they must have been
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'damaged' within the meaning of the state Constitution.” (Ibid.) Plaintiffs' argument in the case at
bar is equally fallacious.


For the same reason, plaintiffs' reliance on San Diego Gas & Electric Co. v. Daley (1988) 205
Cal.App.3d 1334 [253 Cal.Rptr. 144] (Daley), is misplaced. The case is clearly distinguishable:
Daley was not an inverse condemnation action, but a typical eminent domain proceeding in which
an electric utility exercised its undoubted power to condemn an easement for a new transmission
line across unimproved property. There was no issue as to whether or not the utility had “taken”
the easement, 27  and the property owner did not contest the utility's right to take it. Rather, the
sole issue was the amount of just compensation—specifically, the amount of severance damages—
required for the taking. It was in that context that the Court of Appeal held that severance damages
could include a diminution in the value of the remainder of the property assertedly caused by
prospective buyers' fear of electric and magnetic fields arising from the new transmission line,
regardless of whether that fear was reasonable. (Id. at pp. 1346-1349.) That was all *943  that the
court decided. (11) Cases are not authority, of course, for issues not raised and resolved. (Harris v.
Capital Growth Investors XIV (1991) 52 Cal.3d 1142, 1157 [278 Cal.Rptr. 614, 805 P.2d 873].) 28


27 The easement was plainly visible, being a parcel 200 feet wide stretching across a 4,000-
acre ranch.


28 We therefore need not and do not determine whether we agree with the rule of Daley, supra,
205 Cal.App.3d 1334, 1346-1349, or what limits, if any, should be placed on that rule, or
whether the Court of Appeal in the case at bar was correct in its alternate holding that Potter,
supra, 6 Cal.4th 965, “negates” Daley's premise. Such questions must await a case in which
they are properly raised.


(9c) Plaintiffs also contend the electric and magnetic fields in question caused a direct and
substantial burden on their property because they assertedly changed its “highest and best
use” from a residential property to an “effective utility easement.” Plaintiffs rely on federal
cases holding that airplane flights into and out of an airport may constitute a “taking,” in the
constitutional sense, of an air easement over adjacent private property. (E.g., Griggs v. Allegheny
County (1962) 369 U.S. 84 [7 L.Ed.2d 585, 82 S.Ct. 531]; see also United States v. Causby (1946)
328 U.S. 256 [90 L.Ed. 1206, 66 S.Ct. 1062].) But in such cases the flights were so low, so frequent,
and so noisy that they constituted the “direct and immediate cause” of a substantial impairment of
the owner's use and enjoyment of the property. 29  Here plaintiffs can make no similar allegations;
indeed, they decline to allege that the electric and magnetic fields in question caused them to suffer
any actual physical consequences at all. Plaintiffs cite no case holding that an allegation of fear
that an intangible intrusion may cause future harm to occupants of property is sufficient to charge
a “direct and substantial burden” on the property within the meaning of Varjabedian, supra, 20
Cal.3d 285, and thus to satisfy the “taking or damaging” requirement of the cause of action for
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inverse condemnation. We have found no such authority in our reports, and plaintiffs give us no
reason to adopt such a rule.


29 Thus in Griggs v. Allegheny County, supra, 369 U.S. 84, 87 [7 L.Ed.2d 585, 587-588],
the noise was comparable to that of a “steam hammer” or a “noisy factory,” made normal
conversation and regular sleep impossible, impaired the occupants' health, and rendered their
occupancy of the property “unbearable.” In United States v. Causby, supra, 328 U.S. 256,
259 [90 L.Ed. 1206, 1209], the noise was “startling,” deprived the occupants of sleep, made
them “nervous and frightened,” and killed more than a hundred chickens on the chicken farm
located on the property, destroying its use for that purpose.


VI
Plaintiffs raise a number of additional contentions, but none is persuasive.


(12) First, plaintiffs assert that the commission “has neither expressly nor impliedly asserted
exclusive jurisdiction over EMF issues.” Recognizing that the commission has plainly asserted
its jurisdiction over all regulated *944  electric utilities vis-a-vis local agencies, 30  plaintiffs
argue that the commission has never expressly declared that local courts do not have concurrent
jurisdiction over issues raised by powerline electric and magnetic fields. Plaintiffs rely on the
undoubted fact that “It has never been the rule in California that the commission has exclusive
jurisdiction over any and all matters having any reference to the regulation and supervision of
public utilities.” (Vila v. Tahoe Southside Water Utility (1965) 233 Cal.App.2d 469, 477 [43
Cal.Rptr. 654], italics deleted (Vila).)


30 In Rules Applicable to Transmission Lines, supra, 55 Cal.P.U.C.2d 87, 96, the commission
made the point crystal clear: “we herein declare our intent to exercise exclusive jurisdiction
over all privately owned utility electric facilities in California [i.e., over all the electric
utilities it regulates], and all local agencies are pre-empted.” In the same decision the
commission expressly reaffirmed its exclusive jurisdiction over distribution lines operating
at less than 50 kV. (Id. at p. 99 [“Utility-owned under-50-kV lines remain under the
Commission's exclusive jurisdiction, which may not be pre-empted.”].) As noted above (pt.
I, ante), the lines involved in the case at bar operate at 12 kV and hence fall within that
category.


The argument misses the mark. The question is not whether the commission has declared (or has
the power to declare) local courts to be preempted on this or any other subject; the Legislature
has declared such preemption by enacting section 1759. The question is therefore whether section
1759 applies to this case. That question is answered by applying, as we do herein (pt. V, ante), the
rule of Waters, supra, 12 Cal.3d 1, 11, i.e., that section 1759 prevails over section 2106 unless the
superior court action “would not interfere with or obstruct the commission in carrying out its own
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policies.” Indeed, in Waters (12 Cal.3d at p. 11) the court emphasized that Vila recognized this same
implicit limitation when it held the superior court had jurisdiction to issue a mandatory injunction
compelling a regulated water company to provide service in accordance with its schedule approved
by the commission, because “Existence and exercise of this jurisdiction is in aid and not derogation
of the jurisdiction of the commission.” (233 Cal.App.2d at p. 479.) Putting the point another
way, the Vila court also observed that “California courts have frequently proclaimed concurrent
jurisdiction in the superior court over controversies between utilities and others not inimical to the
purposes of the Public Utility Act.” (Id. at p. 477, italics added.)


(13) Plaintiffs next seek to avoid the rule of Waters, supra, 12 Cal.3d 1, by contending that the
decision should be narrowly limited to its facts, i.e., that it should apply only to a utility—like
the telephone company in that case—that had expressly limited its liability for negligence by the
terms of its tariff. It is true that SDG&E is not such a utility. But nothing in Waters supports so
narrow a reading of that decision, and plaintiffs fail to explain why we should so limit it now, over
two decades after we adopted its rule. *945


Instead, plaintiffs rely on three Court of Appeal decisions holding that Waters did not bar the
superior court action there in issue. But in each of those cases the Court of Appeal applied the
Waters rule, and held that the superior court action was not barred by section 1759 precisely
because it would not hinder or interfere with a broad regulatory policy of the commission. We
have discussed two of the cases above. (Pt. II, ante; Cellular Plus, Inc. v. Superior Court, supra,
14 Cal.App.4th 1224; Stepak v. American Tel. & Tel. Co., supra, 186 Cal.App.3d 633.) The third is
Pierce v. Pacific Gas & Electric Co. (1985) 166 Cal.App.3d 68 [212 Cal.Rptr. 283, 60 A.L.R.4th
709], a personal injury action brought by a homeowner who was hurt when a defective transformer
of a public utility exploded and sent 7,000 volts of electricity into house wiring designed to carry
120 volts. The Court of Appeal reversed a judgment of nonsuit on a cause of action for strict
product liability. As a preliminary matter, the court rejected (at pp. 77-78) a contention that the
superior court lacked jurisdiction under the Waters rule simply because a general regulation (Gen.
Order No. 95) provides that electric supply systems shall be maintained in such a condition as to
give “safe” service and utilities shall “exercise due care to reduce to a minimum” the hazards from
overhead wires. The ruling was correct: the commission had manifestly not determined that the
scientific evidence is insufficient to establish that exploding transformers are a public health risk or
that defective transformers should not be repaired. For the same reason the case is distinguishable
from the matter before us.


By contrast, in two cases discussed above (pt. II, ante) in which the Court of Appeal held the
superior court action was barred under the rule of Waters, the utilities had not limited their liability
by their tariffs—indeed, the cases had nothing to do with such limitations of liability. (Brian
T. v. Pacific Bell, supra, 210 Cal.App.3d 894 [commission policy on blocking sexually explicit
recorded telephone messages]; Schell v. Southern Cal. Edison Co., supra, 204 Cal.App.3d 1039
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[commission policy on rate schedules for baseline gas and electric service to RV parks].) Plaintiffs'
cramped reading of Waters is untenable.


(14) Plaintiffs next claim that the commission itself has conceded that it does not have the
“expertise, authority or exclusive jurisdiction” to resolve the medical and scientific question
whether electric and magnetic fields are hazardous to human health. As purported evidence of this
concession, plaintiffs repeatedly quote the following sentence from the 1990 commission decision
in Kramer-Victor, supra, 37 Cal.P.U.C.2d 413, 453, adding their own creative emphasis: “We
are no more able than any other governmental entity to make a final judgment based on current
information about the *946  potential for health risk stemming from exposure to electromagnetic
fields.” A glance at Kramer-Victor is enough to show that plaintiffs wrench this quotation out
of context. As explained in our analysis of the case above (pt. IV, ante), the commission began
its discussion of the point by observing that “studies to date allow one to reach virtually any
conclusion” as to whether such fields pose a health risk. (37 Cal.P.U.C.2d at p. 452.) The
commission then refused to adopt standards prescribing maximum allowable field levels because
“the information currently available is insufficient to allow for this type of regulation.” (Id. at
p. 453.) It was in that context—current scientific uncertainty—that the commission made the
statement now seized upon by plaintiffs.


When read in that context, it is obvious that the statement was not—as plaintiffs repeatedly imply
—a dramatic confession of a lack of commission expertise to “make a final judgment ... about the
potential for health risk” from such fields. Rather, the statement was a far more prosaic recognition
of the fact that neither the commission nor any other agency could make such a judgment “based
on current information,” i.e., “[b]ecause of the continuing scientific uncertainty” (37 Cal. P.U.C.2d
at p. 453), and would therefore have to take interim measures “until the scientific findings are
more definitive” (ibid.). The scientific research intended to produce those findings, as we have
seen, continues apace.


Plaintiffs also make much of the fact that in its 1993 decision in Electric and Magnetic Fields,
supra, 52 Cal.P.U.C.2d 1, the commission reiterated that DHS is “the state agency best equipped
to assess the scientific evidence” concerning the public health risks, if any, arising from electric
and magnetic fields (id. at p. 8), and is “the appropriate agency to inform us” about any such risks
(id. at p. 27) and “the appropriate agency to define the research needed” to answer that question
(id. at p. 28). Plaintiffs contend these quotations establish that the commission itself “has expressly
rejected any suggestion that it has the exclusive jurisdiction to resolve the health effects issue.”


The commission, however, has never claimed either the sole authority or the sole expertise to
decide whether electric and magnetic fields cause adverse “health effects.” Its constitutional and
statutory powers to ensure that the service and facilities of regulated utilities pose no unreasonable
danger to the public (see pt. III, ante) do not bar it from enlisting the assistance of other state
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agencies (or private contractors) in carrying out its responsibilities. And when the issue is a
potential cancer risk, DHS is a *947  logical partner. 31  The Legislature recognized as much when,
as explained above (pt. IV, ante), it specifically directed the commission to enlist the cooperation
of DHS in identifying and then conducting high-priority research projects in order “to establish
whether exposure to electromagnetic fields caused by electrical utility generating and transmission
facilities presents an unreasonable cancer risk” (Stats. 1988, ch. 1551, § 1, subd. (b), p. 5566). In
these circumstances, the fact that the commission has asked DHS to manage the four-year research
program that it ordered into effect in 1993 as one component of its general interim policy on this
subject (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d 1, 21-22) does not mean that it is
not the commission's policy.


31 Among its many public health responsibilities, DHS is directed by statute to establish and
operate a statewide cancer-reporting system (Health & Saf. Code, § 103885) and to conduct
“a program of epidemiological assessments of the incidence of cancer.” (Id., § 103875, subd.
(a).) Epidemiological studies, of course, are one of the principal methods of research into
possible carcinogenic effects of electric and magnetic fields.


(15) Plaintiffs next assert that their action would not interfere with commission policy on electric
and magnetic fields because the commission has not made “a final and conclusive determination”
that such fields are in fact dangerous; rather, the commission has found only that the scientific
evidence is insufficient to establish such fields are dangerous and further research is needed. In
these circumstances, plaintiffs reason, a determination by the superior court that such fields are
dangerous, “based upon review of all applicable medical and scientific literature, and informed
by the expert opinion of EMF scientists,” would not conflict with any “declared” policy of the
commission.


The reasoning is unsound. After reviewing the current scientific evidence the commission has
determined that it is not sufficient at this time to establish that electric and magnetic fields are
dangerous, and on that basis has adopted a detailed interim policy on the subject whose seven
principal components we have discussed above (pt. IV, ante) and need not now repeat. A superior
court determination that essentially the same evidence is sufficient to answer the question and that
such fields are in fact dangerous would plainly undermine and interfere with that policy.


Apparently seeking to show that the scientific evidence before the superior court would be
significantly different from that reviewed by the commission, plaintiffs claim “There have been
many positive studies of EMF-cancer [i.e., epidemiological studies finding a ”positive association“
between such fields and cancer] reported in the scientific literature since the 1993 PUC order [i.e.,
Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d 1].” *948  Plaintiffs cite only one such
study, however, a study reported in 1995 that found an increased incidence of brain cancer (but no
increase in leukemia) among electric utility workers. (Savitz & Loomis, Magnetic Field Exposure
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in Relation to Leukemia and Brain Cancer Mortality Among Electric Utility Workers (1995) 141
Am. J. Epidemiology 123.)


While interesting, the report of a single positive epidemiological study (or even a number of
such studies) in 1995 has not changed the broad scientific consensus on which the commission
predicated its policy decision in 1993: for example, in the same year (1995) at least three
noteworthy expressions of that consensus reiterated the view that the scientific evidence is still
insufficient to establish that electric and magnetic fields are a health hazard. First, a report prepared
by Oak Ridge National Laboratory and published by the National Institute of Environmental
Health Sciences and the United States Department of Energy stated that “We do not know at
this point whether EMF exposure from power frequency sources constitutes a health hazard.
Therefore, we cannot determine levels of exposure which are 'safe' or 'unsafe.' ” (NIEHS &
USDE Q&A, supra, p. 29.) Second, the American Physical Society 32  recently issued a formal
statement declaring that “The scientific literature and the reports of reviews by other panels show
no consistent, significant link between cancer and power line fields.... While it is impossible to
prove that no deleterious health effects occur from exposure to any environmental factor, it is
necessary to demonstrate a consistent, significant, and causal relationship before one can conclude
that such effects do occur. From this standpoint, the conjectures relating cancer to power line
fields have not been scientifically substantiated.” (Council of Am. Physical Society, Power Line
Fields and Public Health (April 1995).) Third, the American Medical Association (AMA) likewise
adopted a policy statement declaring that the association “will continue to monitor developments
and issues relating to the effects of electric and magnetic fields, even though no scientifically
documented health risk has been associated with the usually occurring levels of electromagnetic
fields; ....” (AMA Policy Compendium (1995) Policy No. 460.938, italics added.) 33


32 The American Physical Society is a nonprofit scientific and educational organization. It is
the principal membership body of physicists in the United States, representing over 43,000
physicists in academia, industry, and government.


33 The same conclusion is expressed in an amicus curiae brief filed in this court by 17 prominent
physicists, epidemiologists, biochemists, and physicians, including among their number 6
Nobel laureates.


Plaintiffs also stress that the commission has not expressly prohibited utilities from taking steps
to mitigate electric and magnetic fields arising from existing powerlines. But as we have seen, the
commission has repeatedly declared, as an element of its general policy on such fields, that unless
*949  and until it issues new regulations providing otherwise utilities are not required to take any
steps to reduce field levels from existing powerlines. A superior court action requiring a regulated
utility to take such a step would plainly undermine and interfere with that policy.
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(16) Plaintiffs next claim the commission has not in fact adopted a uniform statewide policy on
electric and magnetic fields, but has left this crucial matter to the discretion of the individual
utilities. They premise this claim on a portion of the commission's 1993 decision on the subject
(Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d 1, 10-11) in which the commission
discussed a proposal by the utilities to authorize them to adopt “design guidelines” to follow in
mitigating electric and magnetic field levels from new powerline facilities. Plaintiffs seize on the
fact that the utilities argued to the commission that uniform guidelines applying to all projects and
all utilities would not be feasible because exceptions might be justified for some projects and the
utilities do not all use the same engineering design methods.


The point lacks merit on two grounds. First, although it agreed in principle to the idea of design
guidelines drafted by the utilities, the commission made it clear that in practice they were to be
as uniform as possible: “Although each utility may have unique engineering designs, there should
be a concerted attempt to standardize EMF design guidelines to the maximum extent possible.
The policies we outline in this decision have as one of their goals the standardization, to the
extent possible, across the state of utility EMF policies.” (Electric and Magnetic Fields, supra,
52 Cal.P.U.C.2d 1, 11.) Second, as we have seen (pt. IV, ante), the commission's order on such
guidelines was merely one of at least seven components of a general policy on powerline electric
and magnetic fields that it adopted in its 1993 decision and that was expressly intended to be
uniform and statewide in application. The commission retains, of course, the ultimate authority
to regulate the siting and design of powerlines, whether for the purpose of mitigating electric and
magnetic field levels or for any other public safety reason: as the commission stated in its 1994
decision quoted above, the utilities must follow its current mitigation policy “until such time as
the Commission issues new guidelines ....” (Rules Applicable to Transmission Lines, supra, 55
Cal.P.U.C.2d at p. 100.)


(17) Plaintiffs also assert that “This is not a case where the plaintiffs are claiming damages from an
existing power line which the utility did nothing to alter or upgrade.” Rather, plaintiffs emphasize
that in 1990 SDG&E upgraded the powerlines here in issue, increasing the electric and magnetic
*950  field levels on their property. On this basis they contend the present action would be “in
aid and not in derogation of the jurisdiction of the commission” (Vila, supra, 233 Cal.App.2d at
p. 479) because it would further the commission's policy of requiring utilities to take no-cost or
low-cost steps to mitigate electric and magnetic fields arising from new or upgraded projects. The
point lacks merit. As we have seen, the commission adopted the foregoing policy in general terms
in Kramer-Victor, supra, 37 Cal.P.U.C.2d 413, 453, and in specific terms in Electric and Magnetic
Fields, supra, 52 Cal.P.U.C.2d 1, 9, and in so doing both decisions expressly excluded “existing
facilities.” Here the 1990 upgrade of SDG&E's powerlines took place before those decisions were
rendered; with respect to those decisions, therefore, the powerlines in question were an “existing
facility.” 34
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34 We need not consider at any length plaintiffs' argument that the cited commission decisions
should not be applied “retroactively.” As SDG&E correctly points out, if that argument
were accepted the commission's distinction between new and “existing” facilities would be
meaningless because there would be no “existing” facilities as of the date each decision was
rendered.


(18) Apparently seeking to avoid this result, plaintiffs again change their theory and now contend
that although the commission did not require SDG&E to mitigate electric and magnetic field levels
when it upgraded its powerlines in 1990, a jury could nevertheless find it “negligent” for not doing
so. The claim is untenable. There is no suggestion of this theory in the complaint. 35  But even if
we assume arguendo that plaintiffs could amend their complaint to allege such “negligence,” an
award of damages on that theory would plainly undermine the commission's policy by holding the
utility liable for not doing what the commission has repeatedly determined that it and all similarly
situated utilities were not required to do.


35 It will be remembered that the only counts based on negligence alleged in the complaint are
negligent infliction of emotional distress (count 3) and negligent product liability (count 5),
both of which are causes of action for personal injury rather than property damage.


(19) Finally, plaintiffs contend that to bar their superior court action under section 1759 as
construed in Waters, supra, 12 Cal.3d 1, will deprive them of three constitutional rights. No such
deprivations appear.


First, plaintiffs contend they will be denied their right to “just compensation” (U.S. Const., 5th
Amend.; Cal. Const., art. I, § 19) because the commission has no power to award damages. But as
explained above (pt. V.4., ante), plaintiffs do not and cannot allege a “taking or damaging” of their
property that is a constitutional prerequisite to such compensation on an inverse condemnation
theory.


Second, plaintiffs assert that the commission failed to give them their due process rights of notice
and opportunity to be heard “and to object to any *951  application of the [commission's] orders to
their property.” The point is untenable. We assume that plaintiffs are referring to the commission
“orders” that resulted from its 1991 order instituting investigation into powerline electric and
magnetic fields (OII No. 91-01-012) and its 1993 interim decision on that subject (Electric and
Magnetic Fields, supra, 52 Cal.P.U.C.2d 1). However, those proceedings were not quasi-judicial
but quasi-legislative in character, designed not to adjudicate individual rights and obligations but to
develop a legislative record and adopt a general policy or promulgate general regulations. “There
is no constitutional requirement for any hearing in a quasi legislative proceeding.” (Franchise
Tax Board v. Superior Court (1950) 36 Cal.2d 538, 549 [225 P.2d 905].) A fortiori, there is
no constitutional requirement that all private parties who might conceivably be affected by the
outcome of such a proceeding be given notice and opportunity to be heard.
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Third, plaintiffs complain they were denied their right to jury trial, apparently referring to their
right to receive “just compensation, ascertained by a jury unless waived ....” (Cal. Const., art. I,
§ 19.) But as we reaffirmed in Hensler v. City of Glendale (1994) 8 Cal.4th 1, 15 [32 Cal.Rptr.2d
244, 876 P.2d 1043], “the right to jury trial applies in inverse condemnation actions, but that right
is limited to the question of damages.” There is no right to jury trial on the issue whether there
has been a taking in the first instance.


The judgment of the Court of Appeal is affirmed.


George, C. J., Kennard, J., Baxter, J., Werdegar, J., Chin, J., and Brown, J., concurred. *952


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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