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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 
 

 
PEOPLE OF THE STATE OF 
CALIFORNIA, 

 
Plaintiff and Respondent, 

 
v. 
 

MARCOS ESQUIVEL BARRERA, 
 

Defendant and Appellant. 

Case No. S103358 
 
Los Angeles County 
Superior Court  
No. PA029724-01  

 
Capital Case 

  

APPELLANT’S THIRD SUPPLEMENTAL OPENING BRIEF 

 

.  
DR. BOGER’S FORENSIC RADIOLOGY REPORT IS 
HEARSAY AND ITS ADMISSION INTO EVIDENCE 
VIOLATED STATE EVIDENTIARY LAW AND THE 

CONFRONTATION CLAUSE REQUIRING REVERSAL OF 
COUNT 6 AND THE DEATH JUDGMENTS 

A. Introduction 

Count 6 of the amended information charged Mr. Barrera 

with the murder of his daughter, Guadalupe  1   Esquivel. The 

prosecution argued the murder was a first degree premeditated 

 
1   Guadalupe Esquivel is the victim named in Counts 6, 7, 8, 

and 9 of the amended information. (4CT 859-861.) Throughout 
the record she is also called “Lupita” and “Lupe.” (See, e.g., 8RT 
1354, 9RT 1567, 10RT 1704.) This brief refers to her as 
Guadalupe. 
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torture-murder and alleged a torture-murder special 

circumstance. In the Second Supplemental Opening Brief (2SAOB), 

appellant argues that evidence of torture, which consisted of 

case-specific and testimonial hearsay from consulting radiologist 

Dr. Donald Boger’s report, was related to the jury through the 

testimony of a different expert, Dr. James Ribe, in violation of 
People v. Sanchez (2016) 63 Cal.4th 665 (Sanchez), and Crawford v. 
Washington (2004) 541 U.S. 36 (Crawford). However, Dr. Boger’s 

report was also included in Dr. Ribe’s autopsy report, which the 

trial court admitted into evidence. The radiologist’s report itself, 

just like Dr. Ribe’s testimony relating its contents, was 

testimonial hearsay and its admission violated state hearsay 

rules and the confrontation clause of the Sixth Amendment. 

(Evid. Code, §§ 1200, subd. (b), 1201; Crawford, supra, 541 U.S. 

36.) The error also violated appellant’s rights to a reliable 

determination of guilt and penalty under the Sixth, Eighth, and 

Fourteenth Amendments of the United States Constitution, and 

article I, sections 7, 15, and 17 of the California Constitution. 

Reversal of Count 6 and the death judgments is required. To the 

extent this Court finds this argument forfeited by the lack of an 

objection below, appellant was denied his right to the effective 

assistance of counsel as guaranteed by the Sixth Amendment and 

article I, section 15, of the California Constitution. (Strickland v. 
Washington (1984) 466 U.S. 668, 688.) 

B. Factual and Procedural Background 

The 2SAOB sets forth the relevant factual and procedural 

background and is incorporated here by reference. (2SAOB, at pp. 
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10-13.) In summary, evidence that Guadalupe had multiple 

fractures in various stages of healing was critical to proving 

premeditation, torture-murder, and the torture murder special 

circumstance. (8RT 1363 [emphasizing the fractures as “key” 

evidence because they showed Guadalupe’s injuries were in 

different stages of healing proving “systematic abuse”].) But the 

forensic radiologist who made those findings, Dr. Boger, did not 

testify. Instead, the medical examiner who performed 

Guadalupe’s autopsy, Dr. Ribe, related the contents of Dr. Boger’s 

report to the jury as the basis of his opinions regarding whether 

Guadalupe suffered from battered child syndrome and whether 

her injuries had been inflicted intentionally. (9RT 1536-1539.)   

Dr. Boger’s report was also included in Dr. Ribe’s autopsy 

report, which was introduced as People’s Exhibit No. 26 during 

Dr. Ribe’s testimony. (9RT 1514.) Before admitting exhibits into 

evidence, the trial court heard objections from defense counsel. 

(11RT 1764-1765.) When defense counsel made a hearsay 

objection to pages of Dr. Whiteman’s autopsy report concerning 

Ernesto (People’s Exh. Nos. 21, 22, and 23), the trial court 

overruled it: 

Defense counsel: They are hearsay, it’s like 
introducing a police report. 

Court: They are not hearsay. They would be 
a copy of the official reports and the 
autopsy report is not hearsay. 

Defense counsel: Well, I’m not sure it’s an official 
report any more than a police report 
is. 

Court:  One moment, please. 
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In People versus Beehler, B-E-E-H- 

L-E-R, at 9 Cal.4th 953 [People v. 
Beehler (1995) 9 Cal.4th 953] , it 
held that the autopsy report may be 
admitted as a business record under 
Evidence Code section 1271 where 
the pathologist who worked in the 
same office as an autopsy surgeon 
testified regarding the procedures, et 
cetera. 
In People versus Clark, C-L-A-R-K, 
at 3 Cal.4th 41 [People v. Clark 
(1992) 3 Cal.4th 41], it held that a 
coroner’s report is an official record 
under Evidence Code section 1280, 
referring that foundational 
requirements were meet [sic  ].  
And I do recall that those 
requirements were met by both, as a 
business record and an official 
record.  

Defense counsel: Also, lack of foundation. I don’t think 
that the requirements were met. 
I find they were. Court: 

(11RT 1764-1765.) 

Defense counsel did not interpose a subsequent hearsay 

objection to the admission of Dr. Ribe’s autopsy report (People’s 

Exh. No. 26), which included Dr. Boger’s forensic radiology 

report, and it was admitted into evidence. (11RT 1767.) 

C.  The Forensic Radiology Report Is Inadmissible Hearsay

Dr. Boger’s forensic radiology report was hearsay, which is 

inadmissible absent an exception. “Hearsay evidence” is evidence 

of a statement that was made other than by a witness testifying 

at a hearing that is offered to prove the truth of the matter 
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stated. (Evid. Code, § 1200, subd. (a).) Hearsay evidence is 

generally inadmissible “[e]xcept as provided by law.” (Evid. Code, 

§ 1200, subd. (b).)

Dr. Boger’s forensic radiology report was an out of court 

statement, which Dr. Ribe relied on for its truth in forming his 

opinions. (9RT 1536-1539.) However, under then-existing law, Dr. 

Ribe could relate the contents of the report to the jury absent an 

applicable hearsay exception due to a legal fiction that such 

testimony was not being admitted for its truth but as the basis of his 

opinion. (People v. Montiel (1993) 5 Cal.4th 877, 918; People v. 
Gardeley (1996) 14 Cal.4th 605, 618.) Under then-existing law, the 

report itself was also admissible absent a hearsay exception for the 

same purpose: “not as independent proof of the facts but as a part of 

the information upon which the physician based his diagnosis and 

treatment, if any.” (Springer v. Reimers (1970) 4 Cal.App.3d 325, 

338, quoting Kelley v. Bailey (1961) 189 Cal.App.2d 728, 738; 

Conservatorship of Buchanan (1978) 78 Cal.App. 3d 281, 288.) Thus, 

at the time of Mr. Barrera’s trial, the same legal fiction enabled 

prosecutors to admit, as non-hearsay, basis testimony relating the 

content of a non-testifying expert’s report and the report itself.  
Sanchez eliminated that legal fiction: “When any expert 

relates to the jury case-specific out-of-court statements, and treats 

the content of those statements as true and accurate to support the 

expert’s opinion, the statements are hearsay. It cannot logically be 

maintained that the statements are not being admitted for their 

truth.” (Sanchez, supra, 63 Cal.4th at p. 686.) Dr. Ribe presented as 

true the case-specific statements in Dr. Boger’s forensic radiology 
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report that the x-rays “suggest changes seen with healing 

fractures” and thus were “evidence of healed or partially healed 

fractures in the right humerus, which is the right upper arm 

bone, the right collarbone, and both femurs which are the thigh 

bones.” (9RT 1536, 1538.) Dr. Ribe relied on the truth of the 

statements in forming his opinions: that the abuse was 

intentionally inflicted and that Guadalupe suffered from battered 

child syndrome. (9RT 1536-1545.) Those statements, whether 

related by Dr. Ribe or contained in People’s Exhibit No. 26, are 

hearsay.  

While Sanchez addressed the admissibility of basis 

testimony relating hearsay, its rationale applies equally to the 

admissibility of other forms of evidence that relate hearsay, like 

the report at issue here. The basis for an expert’s opinion is 

necessarily offered for its truth, regardless of whether it is 

related during testimony, admitted directly into evidence, or 

both, as in this case. There is no principled reason why Sanchez 

would apply to basis testimony relating hearsay, but not 

documentary evidence relating the same hearsay. Otherwise, 

experts could still relate the content of a non-testifying expert’s 

report absent a hearsay exception so long as the report itself was 

admitted into evidence. And if the report itself could be admitted 

as the basis for the expert’s opinion, and not its truth, a hearsay 

exception would not be required. Sanchez held that experts 

“cannot . . . relate as true case-specific facts asserted in hearsay 

statements, unless they are independently proven by competent 
evidence or are covered by a hearsay exception.” (Sanchez, supra, 
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63 Cal.4th at p. 686.) A report that relates hearsay not covered by a 

hearsay exception is not “competent evidence” and thus does not 

meet the requirements of Sanchez. 

In People v. Navarro (2021) 12 Cal.5th 285, an expert relied 

on the content of documents maintained by the Department of 

Corrections and Rehabilitation to establish the existence of 

predicate offenses constituting a pattern of criminal gang activity. 

(Navarro, at p. 312.) On appeal, the appellant conceded this 

testimony “did not violate Sanchez because the documents were 

admitted into evidence,” (ibid., italics in original) and thus, this 

Court did not address whether the documents themselves were 

erroneously admitted. (Id. at p. 312, fn. 11 [“Defendant has not 

challenged the propriety of the court's ruling in admitting this 

evidence, and we do not consider it”].)  

Unlike in Navarro, the admission of Dr. Ribe’s report does not 

neutralize the Sanchez error argued in the 2SAOB. Rather, the 

report was not properly admitted and was not competent, 

admissible evidence for the same reasons that Dr. Ribe’s testimony 

relating its contents was not admissible, competent evidence. Dr. 

Boger’s report was admissible under then-existing law solely 

because it served as the non-hearsay basis for Dr. Ribe’s opinion.  
Sanchez error occurs when case-specific hearsay was 

admitted pursuant to the legal fiction and it was not otherwise 

properly admitted. In finding expert basis testimony relating the 

content of a nontestifying expert’s report to be Sanchez error, this 

Court has observed that the result would have been different had 

the report itself “been offered and admitted under an exception”. 
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(People v. Turner (2020) 10 Cal.5th 786, 823 (Turner).) That is not 

the case here. Dr. Boger’s report was not offered or admitted under 

any exception. Sanchez error cannot be cured by introduction of a 

document that is itself a separate instance of Sanchez error. 

In deciding whether other, competent evidence has been 

admitted, this Court has refused to consider the applicability of 

hearsay exceptions that were not asserted below. (Turner, supra, 10 

Cal.5th at p. 823.) For example, in Turner, a medical examiner 

related case-specific hearsay from a nontestifying medical 

examiner’s autopsy report. On appeal, the defendant argued the 

testimony violated Sanchez. (Id. at p. 821.) The respondent conceded 

that the testifying expert related hearsay but argued that reversal 

was not required because the nontestifying medical’s examiner’s 

autopsy report, which had not been admitted during trial, would 

have been admissible under the business records and official records 

exceptions. (Id. at p. 822.) This Court rejected that argument: “while 

our treatment of hearsay has changed in light of evolving Supreme 

Court jurisprudence [citation], this change does not make it 

appropriate in this case to uphold the admission of hearsay against 

a criminal defendant based on an exception that was never 

presented to the trial court, for which no effort was made to lay the 

necessary foundation, and on which the court never ruled.” (Id. at p. 

823.) 

Though Dr. Boger’s report was admitted into evidence, that 

was at a time when the report could be admitted as the non-hearsay 

basis of expert opinion and any hearsay objection would have been 
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futile. 

2  The report’s admission under those circumstances does not 

make it any more appropriate than it was in Turner for this Court 

to uphold its admission based on a speculative exception not 

presented to the trial court and for which no foundation was laid. 

(Turner, supra, 10 Cal.5th at p. 823.) 

To the extent the trial court did rule that Dr. Whiteman’s 

autopsy report was not hearsay and did meet the official and 

business records exceptions (11RT 1764-1765), Dr. Boger’s report 

was an additional layer of hearsay contained within an autopsy 

report prepared at a different time, under different circumstances, 

by a different examiner and thus required its own exception. (See 
Evid. Code, § 1201 [“A statement within the scope of an exception to 

the hearsay rule is not inadmissible on the ground that the evidence 

of such statement is hearsay evidence if such hearsay evidence 

consists of one or more statements each of which meets the 

requirements of an exception to the hearsay rule.”].) Sanchez 
contains a discussion of the multiple hearsay problem that arises 

with documents: 

Documents like letters, reports, and memoranda are 
often hearsay because they are prepared by a person 
outside the courtroom and are usually offered to prove 
the truth of the information they contain. Documents 
may also contain multiple levels of hearsay. An 
emergency room report, for example, may record the 
observations made by the writer, along with statements 
made by the patient. If offered for its truth, the report 
itself is a hearsay statement made by the person who 
wrote it. Statements of others, related by the report 

2   The futility of a hearsay objection is discussed in more detail 
below.  
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writer, are a second level of hearsay. Multiple hearsay 
may not be admitted unless there is an exception for 
each level. (People v. Riccardi (2012) 54 Cal.4th 758, 
831, 144 Cal.Rptr.3d 84, 281 P.3d 1 (Riccardi).) For 
example, in the case of the emergency room document, 
the report itself may be a business record (Evid. Code, § 
1270 et seq.), while the patient's statement may qualify 
as a statement of the patient's existing mental or 
physical state (Evid. Code, § 1250, subd. (a)). 

(Sanchez, supra, 63 Cal.4th at pp. 674–675.)  

There was no exception tendered, or applicable, to Dr. Boger’s 

report. An adequate foundation could not be laid to admit it as an 

official record. Evidence Code section 1280, the official records 

exception, provides that a record “is not made inadmissible by the 

hearsay rule” if all the following applies: (a) The writing was 

made by and within the scope of duty of a public employee; (b) 

The writing was made at or near the time of the act, condition, or 

event; and (c) The sources of information and method and time of 

preparation were such as to indicate its trustworthiness. (Evid. 

Code, § 1280.) There is no evidence in the record that Dr. Boger 

was a public employee; he was a “radiology consultant.” (People’s 

Exh. No. 26; 9RT 1536.) Thus, his report could not be a writing 

made by or within the scope of a duty of a public employee and is 

thus inadmissible as an official record.  3  

 
3   Because the public employee requirement is not satisfied, it 

is unnecessary to discuss the remaining two requirements in 
subdivisions (b) and (c). However, the same two requirements are 
needed to admit a document as a business record (see Evid. Code, § 
1271, subds. (b) & (d)), and they are unmet for the reasons set forth 
below.  
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Nor was an adequate foundation laid to admit Dr. Boger’s 

report as a business record. Evidence Code section 1271, the 

business record exception, provides that “[e]vidence of a writing 

made as a record of an act, condition, or event is not made 

inadmissible by the hearsay rule when offered to prove the act, 

condition, or event” if all the following conditions are met: “(a) 

The writing was made in the regular course of business; (b) The 

writing was made at or near the time of the act, condition, or 

event; (c) The custodian or other qualified witness testifies to its 

identity and the mode of its preparation; and (d) The sources of 

information and method and time of preparation were such as to 

indicate its trustworthiness.” (Evid. Code, § 1271.)  

There was no testimony concerning the scope of Dr. Boger’s 

business or that his report was prepared in its regular course. 

The record only reflects that Dr. Boger was a radiology 

consultant. (9RT 1536.) There was no indication that Dr. Boger 

prepared his report at or near the time he reviewed the x-rays of 

Guadalupe’s body. On May 23, 1998, Dr. Ribe performed the 

autopsy (People’s Exh. No. 26) during which he took x-rays of 

Guadalupe’s body and “had them referred” to Dr. Boger (9RT 

1536). Dr. Boger’s report is dated July 14, 1998, over six weeks 

later. (People’s Exh. No. 26.) A lapse of only one week between 

the act and the writing may fail the “at or near the time” 

requirement. (Glatman v. Valverde (2006) 146 Cal.App.4th 700, 

704.) Dr. Ribe is the only witness who testified about Dr. Boger’s 

report and he was a deputy medical examiner who performed 

autopsies; he was not the custodian of Dr. Boger’s records or 
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someone qualified to testify concerning the mode of preparation, 

nor did he attempt to do so. There was no adequate foundation 

laid to admit Dr. Boger’s report as a business record.  

Further, even if an adequate foundation had been laid, Dr. 

Boger’s report is not the kind of document admissible under the 

business record exception. “When a record is not made to 

facilitate business operations but, instead, is primarily created 

for later use at trial, it does not qualify as a business record.” 

(Sanchez, supra, 63 Cal.4th at p. 695, fn. 21.) Dr. Boger’s report 

was titled “Forensic Consultant’s Report.” (People’s Exh. No. 26.) 

That title, specifically the use of the word “forensic,” connotes 

that the report was prepared for use in the prosecution of a 

crime. Merriam-Webster defines “forensic” as “belonging to, used 

in, or suitable to courts of judicature or to public discussion and 

debate” and “relating to or dealing with the application of 

scientific knowledge to legal problems.” (Merriam-Webster.com 

Dictionary, Merriam-Webster, <https://www.merriam-  

webster.com/dictionary/forensic>.) Courts have looked at the 

dictionary definition or common understanding of “forensic” in 

determining that the primary purpose of a statement made 

during a “forensic interview” is evidentiary. (See, e.g., United 
States v. Bordeaux (8th Cir. 2005) 400 F.3d 548, 556; State v. 
Blue (N.D. 2006) 717 N.W.2d 558, 564; State v. Justus (Mo. 2006) 

205 S.W.3d 872, 880-881.)   
For example, in Melendez-Diaz v. Massachusetts (2009) 

557 U.S. 305, 321, the Court rejected the state’s argument that 

reports generated by forensic analysts were admissible as 



 

20 

business records. The Court reasoned that although the report 

was kept in the regular course of business, it was “calculated for 

use essentially in the court, not in the business.” (Melendez-Diaz, 

at p. 321.) The same is true here. 
Without the legal fiction that Sanchez dispelled, Dr. 

Boger’s report was hearsay, which is inadmissible absent an 

exception. Because there are no applicable exceptions, its 

admission violated state evidentiary law. 

D. Dr. Boger’s Forensic Radiology Report Is Testimonial and Its 
Admission Violated the Confrontation Clause 

Regardless of whether there is an applicable hearsay 

exception, the admission of Dr. Boger’s report, like the admission 

of its contents through Dr. Ribe, violated the Confrontation 

Clause of the Sixth Amendment. The admission of testimonial 

hearsay, even if it falls within an exception, violates the 

confrontation clause unless the hearsay declarant was 

unavailable and the defendant had a prior opportunity to cross 

examine. (Crawford, supra, 541 U.S. at pp. 53-54.)  4   As set forth 

in the 2SAOB, there was no showing that Dr. Boger was 

unavailable or that Mr. Barrera had a prior opportunity to cross 

examine him. The confrontation analysis turns on whether Dr. 

Boger’s report was testimonial, which it is, as was fully addressed 

 
4   The trial in this case ended in 2001, three years before 

Crawford. Nevertheless, Crawford applies in appeals, like this one, 
that were pending at the time it was decided. (People v. Cage (2007) 
40 Cal.4th 965, 970.) 
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in the 2SAOB, and is incorporated here by reference. (2SAOB, at 

pp. 16-28.) 

A statement is testimonial if it is formal and its primary 

purpose was evidentiary. Forensic reports are sufficiently formal 

if they are signed, dated, and headed “report.” (Bullcoming v. 
New Mexico (2011) 564 U.S. 647, 663.) Dr. Boger’s report 

contains those elements. (People’s Exh. No. 26.) It is similar to 

forensic reports that courts have held were prepared with the 

requisite degree of formality (Melendez-Diaz, supra, 557 U.S. 

305; Bullcoming, supra, 564 U.S. 647) and distinguishable from 

those that courts have held were not (Williams v. Illinois (2012) 

567 U.S. 50; People v. Dungo (2012) 55 Cal.4th 608; People v. 
Lopez (2012) 55 Cal.4th 569; see also 2SAOB, at pp. 23-25.)  

Dr. Boger’s report also satisfies the primary purpose prong, 

which requires that the report be made under circumstances that 

would lead an objective witness reasonably to believe that the 

statements would be available for use at a later trial. 

(Bullcoming, supra, 564 U.S. at p. 665.) Dr. Boger’s report was 

titled “Forensic Consultant’s Report.” (People’s Exh. No. 26.) Its 

“forensic” designation coupled with the circumstances 

surrounding its preparation – analyzing the bones of a dead child 

for anomalies when a suspect is in custody for her murder – 

would lead any person in Dr. Boger’s position reasonably to 

believe that the report would be used during a trial. (2SAOB, at 

pp. 25-28.) 

Because Dr. Boger’s report was made with the requisite 

degree of formality, and under those circumstances, it was 
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testimonial and its admission, absent an opportunity for the 

defense to cross-examine Dr. Boger, deprived Mr. Barrera of his 

right to confrontation. 

E. The Admission of Dr. Boger’s Report Violated Other State 
and Federal Constitutional Rights 

Mr. Barrera’s state and federal constitutional rights to due 

process, a fair trial, and a reliable adjudication of guilt and the 

appropriate penalty were also violated by the admission of Dr. 

Boger’s report. (U.S. Const., 5th, 6th, 8th, & 14th Amends.; Cal. 

Const., art I, §§ 7, 15, & 17; Estelle v. McGuire (1991) 502 U.S. 

62, 72; Walters v. Maass (9th Cir. 1995) 45 F.3d 1355, 1357.) 

Moreover, use of this hearsay in a capital case in particular 

violates the Eighth Amendment’s requirement of heightened 

reliability (Beck v. Alabama (1980) 447 U.S. 625, 637-638, fn. 13), 

and violates due process by infringing on a defendant’s 

constitutionally protected liberty interest in the correct 

application of state law governing the admissibility of hearsay 

evidence (Hicks v. Oklahoma (1980) 447 U.S. 343, 346-347). 

F. Dr. Boger’s Report Was Critical to Proving Premeditation, 
Torture-Murder, and the Torture-Murder Special 
Circumstance and is Prejudicial Under Any Test 

The admission of Dr. Boger’s report was not harmless as 

either federal constitutional error under Chapman v. California 
(1967) 386 U.S. 18, 24, or as state law error under People v. 
Watson (1956) 46 Cal.2d 818, 836, and People v. Brown (1988) 46 

Cal.3d 432, 448 (reversal of death sentence required when there 

is a reasonable possibility that error affected the penalty verdict). 
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Dr. Boger’s report and Dr. Ribe’s testimony relating its contents, 

provided the only evidence that Guadalupe’s had four bone 

fractures in various stages of healing. That evidence was critical 

to proving premeditation and deliberation, torture-murder, and 

the torture-murder special circumstance as explained more fully 

in the 2SAOB, and incorporated here by reference. (2SAOB, at 

pp. 28-33.) There was no other evidence that Guadalupe suffered 

systematic abuse that was extreme enough to be characterized as 

premeditated or torturous. Absent Dr. Boger’s report and Dr. 

Ribe’s testimony relating its contents, there is a chance the jury 

would not have convicted Mr. Barrera of first degree murder in 

Count 6 or sentenced him to death for Counts 1 or 6.  

G. An Objection to the Admission of Dr. Boger’s Radiology 
Report Would Have been Futile  

Under then-existing law Dr. Boger’s report, like Dr. Ribe’s 

testimony relating its content, was admissible as the basis of expert 

opinion, and not for its truth. (People v. Montiel, supra, 5 Cal.4th 

877, 919; Springer v. Reimers, supra, 4 Cal.App.3d 325, 338, quoting 

Kelley v. Bailey, supra, 189 Cal.App.2d 728, 738; Conservatorship of 
Buchanan, supra, 78 Cal. App. 3d 281, 288; see also 11RT 1764-  

1765.) Because it was not admitted for its truth, it was not hearsay. 

(Evid. Code, § 1200.) And because it was not hearsay, its admission 

could not violate the confrontation clause. (Crawford, supra, 541 

U.S. at p. 59, fn. 9 [noting that the confrontation clause “does not 

bar the use of testimonial statements for purposes other than 

establishing the truth of the matter asserted”].) While Sanchez has 

now eliminated the fiction that basis evidence is not admitted for its 
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truth, hearsay and confrontation objections were futile before 

Sanchez. (People v. Perez (2020) 9 Cal.5th 1, 9.) 

Further, given that the trial court had already rejected a 

hearsay objection to another autopsy report on the basis that it was 

“not hearsay” (11RT 1764-1765), it would have been futile for 

counsel to continue to interpose hearsay objections to other forensic 

reports. (People v. Calio (1986) 42 Cal.3d 639, 643 [“An attorney who 

submits to the authority of an erroneous, adverse ruling after 

making appropriate objections or motions, does not waive the error 

in the ruling by proceeding in accordance therewith and 

endeavoring to make the best of a bad situation for which he was 

not responsible.”]; People v. Abbaszadeh (2003) 106 Cal.App.4th 642, 

648-650 [reasoning that an objection would have been futile where 

trial court had previously overruled similar objection].) 

The futility of an objection to the admission of Dr. Boger’s 

report is also manifest given that the report’s contents had already 

been related to the jury during Dr. Ribe’s testimony. “The rule that 

failure to object bars appellate review applies only if a timely 

objection or request for admonition would have cured the harm.” 

(People v. Hamilton (1989) 48 Cal.3d 1142, 1184, fn. 27.) An 

objection to Dr. Boger’s report itself, if sustained, would not have 

cured the harm since its contents remained admissible through Dr. 

Ribe. (People v. Gardeley, supra, 14 Cal.4th at pp. 617-619; see 

Turner, supra, 10 Cal.5th at p. 823 [observing that once the basis 

testimony was admitted, the report itself became surplusage].) 
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H. If Defense Counsel’s Failure to Object Forfeited the Hearsay 
and Confrontation Arguments, His Performance Was 
Constitutionally Deficient  

Should this Court conclude that defense counsel’s failure to 

object to the admission of Dr. Boger’s report on hearsay or 

confrontation grounds forfeited Mr. Barrera’s ability to assert those 

arguments on appeal, it should also conclude that reversal is 

required because counsel’s failure amounts to ineffective assistance. 

The Sixth Amendment to the United States Constitution provides 

criminal defendants a right to effective assistance of counsel. 

(Strickland v. Washington, supra, 466 U.S. at p. 688.) If a defendant 

received ineffective assistance, his conviction should be reversed. 

(Ibid.) A defendant can demonstrate that he received ineffective 

assistance by showing that (1) his lawyer’s performance was 

deficient, and (2) the deficient performance prejudiced his defense. 

(Ibid.) Mr. Barrera can satisfy both prongs. 

1. Reasonable Trial Counsel Would Have Objected to the 
Admission of Dr. Boger’s Report, and No Conceivable 
Tactical Reasons Exist for Failing to Do So  

A reasonably competent trial attorney will preserve arguably 

meritorious issues, such as hearsay and confrontation issues, for 

appellate review. (People v. Moreno (1987) 188 Cal.App.3d 1179, 

1191.) “When the record on direct appeal sheds no light on why 

counsel failed to act in the manner challenged, defendant must show 

that there was no conceivable tactical purpose for counsel’s act or 

omission.” (People v. Centeno (2014) 60 Cal.4th 659, 675, citations 

and internal quotation marks omitted.) Here, there was no tactical 

reason for trial counsel’s failure to object to Dr. Boger’s report. Trial 
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counsel interposed a hearsay objection to Dr. Whiteman’s autopsy 

report and the hearsay and confrontation problems with Dr. Boger’s 

report were even worse. 

Dr. Whiteman testified about his own report and the methods 

he took to prepare it (8RT 1445-9RT 1510); Dr. Boger didn’t testify 

at all. Dr. Boger’s report was a second layer of hearsay within Dr. 

Ribe’s autopsy report (People’s Exh. No. 26); Dr. Whiteman’s 

autopsy report contained only his own statements and not 

statements made by others. (People’s Exh. Nos. 21, 22, and 23). 

Further, the foundation necessary to admit Dr. Boger’s report as a 

business or official record – the same exceptions invoked by the trial 

court to admit Dr. Whiteman’s report – had not been laid. There is 

no conceivable tactical reason why defense counsel would object to 

Dr. Whiteman’s report, but not Dr. Boger’s. Dr. Boger’s report 

contained evidence the prosecution characterized as “key.” (8RT 

1363.) Courts have found deficient performance where, as here, trial 

counsel failed to make a hearsay objection to critical evidence. (See, 

e.g., People v. Moreno, supra, 188 Cal.App.3d 1179, 1191 [finding 

defense counsel rendered ineffective assistance by failing to object to 

key evidence on hearsay grounds]; Means v. Horel (E.D. Cal. 2011) 

805 F.Supp.2d 1013, 1022-1023 [granting federal habeas relief 

where defense counsel failed to make hearsay objection to key 

evidence]; Cobb v. State (Ga. 2008) 658 S.E.2d 750, 752 [finding trial 

counsel rendered deficient performance by failing to object when 

expert related hearsay].)  

There is no tactical or strategic explanation why defense 

counsel objected to Dr. Whiteman’s autopsy report, but not Dr. 
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Boger’s forensic radiology report. If defense counsel’s failure to 

object on hearsay or confrontation grounds forfeits the arguments 

raised above, counsel’s performance fell below an objective standard 

of reasonableness. 

2. Had Counsel Objected, there is a Reasonable Probability 
that the Result of the Proceedings Would Have Been 
Different 

An attorney’s deficient performance is prejudicial if “there is a 

reasonable probability that, but for counsel’s unprofessional errors, 

the result of the proceeding would have been different. A reasonable 

probability is a probability sufficient to undermine confidence in the 

outcome.” (Strickland v. Washington, supra, 466 U.S. at p. 694.) For 

the reasons set forth above in the prejudice discussion and more 

fully in the 2SAOB at pages 28 through 33, incorporated here by 

reference, there is a reasonable probability that the outcome of Mr. 

Barrera’s trial would have been different had counsel objected to the 

admission of Dr. Boger’s radiology report. Absent the radiology 

report and Dr. Ribe’s testimony relating its contents, there was no 

evidence that Guadalupe suffered systematic abuse that was 

extreme enough to be characterized as premeditated or torturous. 

Unless hearsay and confrontation objections were futile, defense 

counsel’s failure to make them was deficient performance requiring 

reversal of Count 6 and the death judgments.
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CONCLUSION 

The admission of case-specific, testimonial hearsay violated 

Mr. Barrera’s state and federal constitutional rights and was 

prejudicial under any applicable test. For all the reasons argued 

above, and those stated in appellant’s prior briefs and supplemental 

briefs, this Court should reverse Count 6 and the judgments of 

death. 
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