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IN SUP P OR T OF  DE F E NDANT / AP P E LLANT 

_______________________________ 
 
 

 The Orange County Public Defender ’s Office, by and through 

counsel, hereby submits th is Br ief of Amicus Cur iae in  Suppor t  of 

Appellan t .   

 

INTR ODUCTION 
 

 Two issues a re to be resolved.  F ir st , is t he discovery of a  

parole or  proba t ion  search  condit ion  an  in tervening circumstance 

tha t  removes the ta in t  of an  illega l deten t ion  under  the 

a t tenua t ion  doct r ine?  The answer  is: no.  Second, wha t  const itu tes 
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purposefu l and flagran t  police misconduct  under  t he a t t enua t ion  

doct r ine ana lysis?  The answer  is: the officer ’s decision  to make the 

most  of h is un lawful in t rusion .  

 

STATE ME NT OF  INTE R E ST 

 
 The Orange County Public Defender ’s Office is a  public 

agency charged with  the lega l represen ta t ion  of indigent  cr imina l 

defendan ts in  Californ ia ’s second most  populous county.  The 

Office consist s of approxima tely 200 a t torneys dedica ted to the 

vigorous and competen t  represen ta t ion  of cr imina l defendants in  

the Super ior  Cour t , Cour t  of Appea l, and Californ ia  Supreme 

Cour t .   

This case concerns the circumstances upon  which  the 

a t tenua t ion  doct r ine eviscera tes the exclusionary ru le.  Counsel for  

Amicus Cur iae is familia r  with  the issues, has read the Appellan t ’s 

Opening Br ief on  the Mer it s, Responden t ’s Answer  Br ief on  the 

Mer it s, Appellan t ’s Reply Br ief on  the Mer it s, and the San ta  Clara  

County Dist r ict  At torney’s Applica t ion  for  Leave to F ile and 

Amicus Cur iae Br ief in  Qualified Suppor t  of Responden t .  The 

Orange County Public Defender ’s Office has an  in terest  in  t he 

mat ter  because the ou tcome will likely a ffect  a  la rge number  of 

cr imina l cases in  Orange County. 
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P OINTS, AUTH OR ITIE S, AND AR GUME NT 
 

I . 
DISCOVE R Y OF  A P AR OLE  OR  P R OBATION SE AR CH  
CONDITION IS  NOT AN INTE R VE NING CIR CUMSTANCE  
TH AT R E MOVE S TH E  TAINT OF  AN ILLE GAL SE AR CH  
AND SE IZUR E  UNDE R  TH E  ATTE NUATION DOCTINE  

 
The Four th  Amendment  draws a  clear  line between  searches 

with  a  warran t  and searches withou t .  The genera l ru le is tha t  a ll 

evidence obta ined a s a  resu lt  of an  illega l search  or  seizure is 

excluded from evidence a t  the t r ia l of the accused.  (Segura  v. U.S . 

(1984) 468 U.S. 796, 804.)  The Un ited Sta tes Supreme Cour t  has 

a r t icu la t ed an  except ion  to th is ru le when  the government  ha s a  

warran t , even  if the officer  conduct ing the search  was in it ia lly 

unaware of the warran t .  (See People v. Brendlin  (2008) 45 Cal.4th   

262 (Brendlin); Uta h  v. S tr ieff (2016) 579 U.S. 232 (S tr ieff).)   

Here, amicus counsel for  responden t  asks th is Cour t  to 

expand the except ion  to include a  “pre-exist ing” condit ion ; namely, 

the condit ion  of parole sta tus.  The a rgument  has no suppor t  in  

Four th  Amendment  ju r isprudence and such  a  ru ling would cross 

the br igh t  line drawn by the Four th  Amendment  it self: the 

requirement  of a  war ran t .   

Ignor ing the warran t  requirement  would begin  the slippery 

slope towards a llowing the except ion  to swallow the ru le.  The 

rea lity is tha t  near ly every cr ime “pre-da tes” or  “pre-exist s” the 

illega l search  or  seizure tha t  uncover s it .  Those cr imes tha t  “post -

exist” the illega l sea rch  or  seizure, such  as resist ing a r r est , a re 

a lready excepted by a t tenua t ion  doct r ine precedent .  If, in  t h is 

case, appellan t  had cont raband in  pla in  view inside h is car , would 
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h is illega l deten t ion  be a t tenua ted by discovery of the “pre-

exist ing” cont raband?  After  a ll, a s amicus in  suppor t  of 

respondent  a rgues, the exclusionary ru le is applicable on ly where 

it s deter r ence benefit  ou tweighs it s societa l cost s.  (Amicus Br ief 

for  Respondent  a t  p. 14.)  If t he con t raband were a  deadly weapon, 

tha t  could have substan t ia l cost s t o society.  Maybe the fact  tha t  

the weapon “pre-da ted” the illega l seizu re serves to nu llify the 

illega l conduct  of the officer?  Not  so. 

The Four th  Amendment , however , does not  provide for  a  

r igh t  of t he government  to in t roduce evidence it  discovers a t  the 

t r ia l of an  accused.  Ra ther , it  provides tha t  “the r igh t  of the 

People to be secure in  their  persons, houses, papers, and effect s … 

sha ll not  be viola ted.”  (U.S. Const ., 4th  Amend.)  The F ramers 

recognized tha t  the grea ter  danger  is not  cr ime by the People, bu t  

cr ime by the Government  a ga inst the People.   

The Four th  Amendment  is not  resu lt  or ien ted.  It  is not  a  

sliding sca le where the government  misconduct  is weighed aga inst  

the misconduct  of the accused.  (See Thompson v. Louisia na  (1984) 

469 U.S. 17 [holding there is no “murder  scene” except ion  to the 

warran t  r equiremen t  of the Four th  Amendment .].)  The quest ion  to 

be resolved is whether  discovery of t he parole sea rch  condit ion  is 

independent  or  dependent  of the admit t edly illega l conduct  of the 

officer  in  th is ca se.  Here, discovery is inext r icably in ter twined 

with  the officer ’s misconduct  because it  is the same officer  making 

both  decisions.  Applica t ion  of the a t tenua t ion  doct r ine wou ld 

swallow the exclusionary remedy for  Four th  Amendment  

viola t ions. 
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“To t r igger  the exclusionary ru le, police conduct  must  be 

sufficien t ly delibera te tha t  exclusion  can  meaningfu lly deter  it .”  

(Her r ing v. U.S . (2009) 555 U.S. 135, 144, it a lics added.)  “[T]he 

exclusionary ru le serves to deter  delibera te, reckless, or  grossly 

negligent  conduct , or  is some circumstances recur r ing or  systema tic 

negligence.”  (Id . a t  p. 136, it a lics added.)   

Here, Officer  Croucher ’s act ions were delibera t e.  Moreover , 

the record on  appea l does revea l “recur r ing or  syst emat ic police 

misconduct” (see S tr ieff, supra , 579 U.S. a t  p. 233).  Officer  

Croucher  admit ted tha t  he orders most  people connected to a  

“suspicious vehicle” and most  people dur ing “car  stops” to get  ou t  of 

the car  because “[he has] no idea  who th is person  is.” (2RT: 312.)  

While appellan t  did not  lit iga te any pr ior  h istory of illega l search  

or  seizure by Officer  Croucher , Four th  Amendment  ju r isprudence 

has never  requir ed a  defendant  to presen t  evidence of an  officer ’s 

deten t ions of other  persons in  order  to establish  a  viola t ion  tha t  

t r iggers t he exclusionary ru le.1   

 
1      The Legisla ture in  Californ ia  has since decla red tha t  recur r ing 
and syst emat ic discr imina t ion  aga inst  Black per sons is in  fact  
occur r ing throughou t  the cr imina l just ice system, not  ju st  in  San  
J ose bu t  th roughout  Californ ia , in  it s passage of the Racia l J ust ice 
Act  of 2020 [Assemb. Bill 2542]. 
       Addit iona lly, the San  J ose Police Depar tmen t , which  employs 
the officer s a t  issue, has a  h istory of sign ifican t  dispropor t iona tely 
deta in ing and search ing Blacks and La t inos.  (Sa longa , Rober t , 
SJ PD Da ta  Show Sa n  J ose Cops Deta ined  Grea ter  Percenta ge of 
Bla cks, La tinos (May 9, 2015) The Mercury News,  
<h t tps://www.mercu rynews.com/2015/05/09/sjpd-da ta -show-san-
jose-cops-deta ined-grea ter -percentage-of-blacks-la t inos/> (as of 
Apr il 6, 2022).)  These findings were based on  da ta  obta ined from 
the San  J ose Police Depar tment  for  the year  2014.  (Ibid .)  “Blacks 
and La t inos compr ise sligh t ly more than  a  th ird of the popula t ion  

https://www.mercurynews.com/2015/05/09/sjpd-data-show-san-jose-cops-detained-greater-percentage-of-blacks-latinos/
https://www.mercurynews.com/2015/05/09/sjpd-data-show-san-jose-cops-detained-greater-percentage-of-blacks-latinos/
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 The sta rk difference between  Str ieff and th is case is the 

involvement  of judicia l review.  In  S tr ieff, a  cour t  had made a  

determina t ion  of probable cause for  a r r est  and issued a  warran t . 

“A warran t  is a  judicia l mandate to conduct  a  search  or  make an  

a r rest .” (S tr ieff, supra , 579 U.S. a t  p. 240, quot ing U.S . v. Leon 

(1984) 468 U.S. 897, 920.)  An officer  act ing on  a  warran t  is 

 
of San  J ose, yet  they made up nea r ly two-th irds of the t ra ffic stops 
in  2014….Once stopped, blacks and La t inos were sign ifican t ly 
more likely to be ordered out  of their  veh icles, fr isked and have 
their  ca rs searched.  While few searches tu rned up evidence, 
whites were sligh t ly more likely to be ca r rying drugs or  other  
cont raband than  blacks or  La t inos.” (Ibid .) 
      This is no anomaly in  San  J ose.  A broader  study ava ilable on  
the SJ PD website revea led tha t : 

•  La t ino motor ist s were between  1.7 and 2.6 t imes more likely 
to be stopped by police. 

•  Black motor ist s were between  1.6 and 1.9 t imes more likely to 
be stopped by police. 

•  Black cit izens were 2.8 t imes more likely than  White cit izens 
to be curb sa t  a fter  a  stop. 

•  Black cit izens were 9.0 t imes more likely and La t ino cit izens 
were 3.4 t imes more likely to exper ience a  field in terview 
following a  veh icle stop. 

•  Black cit izens were 2.0 t imes and La t ino cit izens were 1.7 
t imes more likely to be searched compared to White cit izens. 

(Smith , Michael R and J eff Rojek, Sa n  J ose Police Depa r tment 
Tra ffic a nd  Pedestr ia n  S top S tudy (J an . 18, 2017) Un iversity of 
Texas a t  E l Paso Center  for  Law and Human Behavior  
<ht tps://www2.sjpd.org/records/UTEP-SJ PD_Traffic-
Pedest r ian_Stop_Study_2017.pdf> (a s of Apr il 6, 2022).)   
         A 2005-2006 Santa  Clara  County Civil Grand J u ry Repor t  
found tha t  compla in ts about  racia l profiling by SJ PD were 
“legit imate” (a t  p. 1) and tha t  SJ PD dispropor t iona tely a r rested 
Black and Hispanic cit izens compared to their  presence in  the 
popula t ion  (a t  p. 3). (May 1, 2006, ava ilable a t  
<ht tps://www.scscour t .org/cour t_divisions/civil/cgj/2006/Racia lProfi
lingSJ PD.pdf> (as of Apr il 6, 2022).) 

https://www2.sjpd.org/records/UTEP-SJPD_Traffic-Pedestrian_Stop_Study_2017.pdf
https://www2.sjpd.org/records/UTEP-SJPD_Traffic-Pedestrian_Stop_Study_2017.pdf
https://www.scscourt.org/court_divisions/civil/cgj/2006/RacialProfilingSJPD.pdf
https://www.scscourt.org/court_divisions/civil/cgj/2006/RacialProfilingSJPD.pdf
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conduct ing a  min ist er ia l act ; an  officer  deciding to conduct  a  parole 

search  is a  ma t ter  of discret ion . 

The Cour t  in  S tr ieff commented tha t  the officer  was not  

conduct ing a  suspicion less fish ing expedit ion  (S tr ieff, supra , 579 

U.S. a t  p. 233), bu t  here, tha t  is exact ly what  Officer  Croucher  did. 

I I . 
AN OF F ICE R ’S DE CISION TO MAKE  TH E  MOST OF  H IS 
UNLAWF UL INTR USION IS  INTE NTIONAL AND 
F LAGR ANT 

 
 What  const itu t es pu rposefu l and flagran t  police misconduct  

under  the a t tenua t ion  doct r ine ana lysis?  The answer  is the 

officer ’s decision  to make the most  of h is un lawful in t rusion .  As 

descr ibed by the Supreme Cour t  in  Brown v. Illinois (1975) 422 

U.S. 590, 605, it  is “a  qua lit y of pu rposefu lness” towards 

invest iga t ion  of an  unknown cr ime.  It  is act ing on  a  hunch , which  

is an  illega l purpose under  Four th  Amendment  ju r isprudence. 

 Here, responden t  concedes, and a ll members of the Appella t e 

Cour t  panel cor r ect ly concluded, tha t  the officers unrea sona bly 

deta ined appellan t , who is Black.  F ir st , Officer  Croucher  

in ten t iona lly decided to park two car  lengths behind appellan t  in  

h is veh icle.2  Second, Officer  Croucher  in ten t iona lly illumina ted 

appellan t ’s car  with  a  spot ligh t .  Third, with in  30 seconds a  second 

pa t rol ca r  in ten t iona lly a r r ived.  Four th , officer  Dewberry 

approached and stood a  couple of feet  from Officer  Croucher , 

 
2 Purposeful is synonymous with intentional.  While the record may not 
contain direct evidence that the officers acted “on purpose,” it was the 
People’s burden to produce evidence that the officer’s actions were not 
volitional.  In the absence of such evidence, this Court must accept that the 
officers were human beings capable of intentional acts. 
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in ten t iona lly demonst ra t ing the super ior  posit ion  of the officers 

over  appellan t .  F ifth , Officer  Croucher  in ten t iona lly used a  ra ised 

voice.  Sixth , Officer  Croucher  in ten t iona lly ordered appellan t  ou t  

of the car .  Seventh , Officer  Croucher  in ten t iona lly ordered 

appellan t  to walk towards h is pa t rol ca r .  E ighth , Officer  Croucher  

in ten t iona lly inst ructed appellan t  to produce h is iden t ifica t ion .  

Nin th , Officer  Croucher  in ten t iona lly demanded appellan t  t o 

ret r ieve h is iden t ifica t ion  from the car .  Tenth , Officer  Croucher  

in ten t iona lly took possession  of appellan t ’s iden t ifica t ion .  

E leventh , Officer  Croucher  in t en t iona lly took appellan t ’s proper ty 

to h is own pa t rol ca r  while appellan t  waited ou tside.  Twelfth , 

Officer  Croucher  in t en t iona lly used the in format ion  he illega lly 

obta ined through h is un lawful demand of appellan t ’s 

iden t ifica t ion , and in ten t iona lly used the ill-got t en  in format ion  

from it  to search  aga inst  police records by in ten t iona lly 

t ransmit t ing the in format ion  to police dispa tch .   

 Only a ft er  these twelve Const itu t iona l viola t ions did Officer  

Croucher  learn  tha t  appellan t  was on  parole with  a  search  

condit ion .  Upon lea rn ing of t he search  condit ion , Officer  Croucher  

made a  decision  to conduct  a  fur ther  in t rusion  of appellan t ’s 

pr ivacy without  a  warran t . (See U.S. Const ., 4th  Amend., [st a t ing 

in  relevant  par t  “The r igh t  of the people to be secure in  their  

persons, houses, papers, and effect s, aga inst  unreasonable 

searches and seizures, sha ll not  be viola ted.”].)  Here, a ll pa r t ies 

appear  t o be in  agreement  tha t  the unreasonable seizure and 

search  had a lready occur red.   
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 Since Officer  Croucher  was not  invest iga t ing a  cr ime, what  

was he doing?  There can  only be one answer :  he was fish ing.  He 

was making the most  of h is posit ion  of power  under  the color  of 

au thor ity.  It  is not  surpr ising tha t  th is fish ing expedit ion  occur red 

to appellan t , a  Black man.  Racia l dispa r it ies a re appa ren t  in  who 

the police choose to stop.  (See genera lly, P ierson  et  a l., A La rge-

Sca le Ana lysis of Ra cia l Dispa r ities in  Police S tops Across the 

United  S ta tes (J u ly 2020) Nature Human Behavior , Vol. 4, 736-

745, <ht tps://www.na ture.com/ar t icles/s41562-020-0858-1> (as of 

Apr il 7, 2022).  Officer  Croucher  was exploit ing h is au thor ity to 

un lawfully invest iga te a  Black man who he had no reason  to 

believe was on  parole.   

 It  was not  just  happenstance tha t  a  police officer  for  the City 

of San  J ose was viola t ing the r igh t s of a  Black man. According to 

the 2020 census, Black people make up 7.1% of Californ ia ’s 

popula t ion , and only 3.2% of the popula t ion  of Santa  Clara  

County.3  Yet , Black people account  for  25.5% of Californ ia ’s 

parolee popula t ion  according to the Californ ia  Depar tment  of 

Correct ions and Rehabilit a t ion .4  The odds were in  Officer  

Croucher ’s favor  tha t , if he illega lly deta ined a  Black man, he 

could exploit  the situa t ion  since there was a  decent  chance tha t  it  

would tu rn  ou t  tha t  the person  would be on  parole.  Racia l 
 

3 <h t tps://www.census.gov/libra ry/stor ies/sta te-by-sta te/ca liforn ia -
popula t ion-change-between-census-
decade.h tml#:~:text=Popu la t ion%20(up%207.4%25%20to%20331.4,
or%20More%20Races%2010.2%25).> (as of Apr il 6, 2022). 
 
4 <h t tps://www.cdcr .ca .gov/research /wp-
conten t /uploads/sites/174/2021/11/201912_DataPoin ts.pdf> (as of 
Apr il 6, 2022). 

https://www.nature.com/articles/s41562-020-0858-1
https://www.census.gov/library/stories/state-by-state/california-population-change-between-census-decade.html#:%7E:text=Population%20(up%207.4%25%20to%20331.4,or%20More%20Races%2010.2%25)
https://www.census.gov/library/stories/state-by-state/california-population-change-between-census-decade.html#:%7E:text=Population%20(up%207.4%25%20to%20331.4,or%20More%20Races%2010.2%25)
https://www.census.gov/library/stories/state-by-state/california-population-change-between-census-decade.html#:%7E:text=Population%20(up%207.4%25%20to%20331.4,or%20More%20Races%2010.2%25)
https://www.census.gov/library/stories/state-by-state/california-population-change-between-census-decade.html#:%7E:text=Population%20(up%207.4%25%20to%20331.4,or%20More%20Races%2010.2%25)
https://www.cdcr.ca.gov/research/wp-content/uploads/sites/174/2021/11/201912_DataPoints.pdf
https://www.cdcr.ca.gov/research/wp-content/uploads/sites/174/2021/11/201912_DataPoints.pdf
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profiling was apparen t  in  th is case, and the exploita t ion  was 

conducted in  a  manner  tha t  was obvious to appellan t ’s t r ia l 

a t torney, to appellan t ’s counsel on  appea l, to the At torney Genera l, 

to the Appella te Cour t  panel, and presumably to the Santa  Clara  

Dist r ict  At torney who decided to not  address the issue of race in  

their  amicus cur iae br ief.  The impact  of racia l profiling ra ised by 

appellan t  in  h is Opening Br ief is an  impor tan t  factor  tha t  must  be 

considered when  determining the flagrancy of the police 

misconduct .  (Appellan t ’s Opening Br ief [“A.O.B.”] a t  pp. 9-10.) 

 The Legisla ture in  Californ ia  decla red tha t  a ll persons 

opera te with  implicit  bias.   

The Legisla ture has acknowledged tha t  a ll 
persons possess implicit  biases (Id. a t  
Sect ion  1(a)(1)), t ha t  these biases impact  
the cr imina l ju st ice system (Id. a t  Sect ion  
(1)(a )(5)), and tha t  nega t ive implicit  biases 
tend to disfavor  people of color  (Id. a t  
Sect ion  (1)(a )(3)-(4)). 

(Assembly Bill 2542, § 2(g).) 
 

 Having recognized the implicit  bias, Officer  Croucher ’s 

act ions make clear  t ha t  racia l profiling occur red in  th is case. 

 
I I I . 

TH E  IMP OR TANCE  OF  IMP LICIT R ACIAL BIAS IS  
SUP P OR TE D BY TH E  LE GISLATIVE  E NACTME NT OF  
TH E  CALIF OR NIA R ACIAL J USTICE  ACT OF  2020 
 

If th is cou r t  holds tha t  the a t tenua t ion  except ion  just ifies t he 

search  of appellan t , the holding will not  just  permit  the evidence in  

th is case – it  will permit  it  in  every fu tu re instance where an  

officer  finds someone suspicious due to the person’s race, so long as 

the person  is la ter  discovered to be on  parole or  proba t ion .  The 
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connect ion  between  the person’s race and the search  will not  be 

a t tenua ted, it  will be enhanced, because it  is the sa me officer  

engaging in  both  the decision  to deta in  and the decision  to search .  

These th ings a re dir ect ly connected, un like when  a  neut ra l and 

detached magist ra t e issues an  a r rest  war ran t .  

After  th is case was fu lly br iefed for  the Cour t  of Appea l, the 

Californ ia  Legisla tu re enacted the Californ ia  Racia l J ust ice Act  of 

2020 (“RJ A”), which  was in t ended to combat  the racia l dispar it ies 

with in  ou r  cr imina l just ice system.  (Assembly Bill 2542.)  An 

inheren t  par t  of our  cr imina l just ice syst em is policing and the 

methods and manners by which  tha t  is accomplished.  

It  is inst ruct ive to look a t  the explicit  findings and 

decla ra t ions made by the Legisla ture when  the RJ A was enacted.  

For  example;  

 
Discr imina t ion  in  our  cr imina l just ice system based 
on  race, ethn icity, or  na t iona l or igin  (hereafter  “r ace” 
or  “racia l bias”) has a  deleter ious effect  not  on ly on  
individua l cr imina l defendan ts bu t  on  our  system of 
just ice as a  whole. The United Sta tes Supreme Cour t  
has sa id: “Discr imina t ion  on  the basis of race, odious 
in  a ll respects, is especia lly pern icious in  the 
administ ra t ion  of ju st ice.” (Rose v. Mitchell, 443 U.S. 
545, 556 (1979) (quot ing Ba lla rd  v. United  S ta tes, 329 
U.S. 187, 195 (1946))). The United Sta tes Supreme 
Cour t  has a lso recognized “the impact  of … evidence 
[of racia l bias] cannot  be measured simply by how 
much a ir  t ime it  received a t  t r ia l or  how many pages 
it  occupies in  the record. Some toxins can  be deadly 
in  small doses.” (Buck v. Da vis, 137 S. Ct . 759, 777 
(2017)). Discr imina t ion  undermines public confidence 
in  the fa irness of the sta te’s system of just ice and 
depr ives Californ ians of equa l just ice under  law.  

(Assem. Bill 2542, § 2(a ).) 
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As apt ly noted, some toxins can  be deadly in  small doses – 

and racia l profiling, which  leads to un lawful deten t ions, cer ta in ly 

depr ives those profiled of equa l just ice and protect ion  under  the 

law - even  when it  is la ter  discovered tha t  the person  is on  parole. 

What  happens to those illega lly deta ined and un lawfully searched 

who are not  subject  to such  condit ions?  The public indignity of 

being subjected to police det a inment  a t  the side of the road cannot  

be condoned on  the basis tha t , in  th is in stance, t he police 

happened to la ter  lea rn  of a  lawful reason  to in t rude upon 

appellan t ’s pr ivacy.   

Unfor tuna tely, “even  though racia l bias is widely 

acknowledged as in tolerable in  our  cr imina l just ice syst em, it 

never theless persists beca use cour ts genera lly on ly a ddress r a cia l 

bia s in  its most extr eme a nd  bla ta n t forms.”  (Assem. Bill 2542, § 

2(c), it a lics added.)    The Legisla ture a lso acknowledged tha t  

“[e]ven  when racism clear ly in fects a  cr imina l proceeding…proof of 

purposefu l discr imina t ion  is often  r equired, bu t  nea r ly impossible 

to establish .”  (Ibid ., it a lics added.)  Fur thermore, “cur ren t  law, as 

in terpret ed by the cour t s, st ands in  sha rp cont rast  to t h is 

Legisla ture’s commitment  to ‘ameliora t e bias-based in just ice in  the 

cour t room.”  (Id . a t  subdivision  (g).)   

Thus, the RJ A crea t es an  evident ia ry presumpt ion  tha t  a ll 

persons a re act ing with  implicit  bias. The enactment  of the RJ A is 

recognit ion  tha t  t a rget ing of persons of color  for  un lawfu l police 

deten t ions is unacceptable.  Therefore, t he happenstance of finding 

a  search  condit ion  a fter  an  un lawfu l and prolonged deten t ion , 

par t icu la r ly one of a  Black man, does not  a t tenua te the illega lity 
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and the fru it s of tha t  un lawful deten t ion  must  be suppressed.  (See 

People v. Ba tes (2013) 222 Cal.App.4th  60, 70.) 

In  a  separa te bill enacted in to Californ ia  law and effect ive as 

of J anua ry 1, 2021, “the Legisla ture [found] tha t  requir ing proof of 

in ten t iona l bias renders [cour t ] procedure ineffect ive.”  (Assem. 

Bill 3070.)  While Assembly Bill 3070 addresses un lawful 

discr imina t ion  dur ing jury select ion , it  a lso evinces the codifica t ion  

of the fact  of pervasive discr imina t ion  in  the cr imina l ju st ice 

system and the in ten t  of the Legisla ture to elimina te it .  But , bias 

and stereotype don’t  fir st  in fect  a  ca se a t  the t ime a  ju ry is 

selected. Bias and st ereotype exist  when  an  officer  illega lly deta ins 

a  person  in  the fir st  place.  It  exist s when  an  officer  makes a  

decision  to run  a  records check on  a  deta inee. It  exist s when  an  

officer  makes the decision  to search .  It  is exact ly these pern icious 

consequences tha t  h istor ica lly have been  simult aneously 

prohibited by the Const itu t ion  and yet  t olera ted by the cour t s. 

  In  fact , the Legisla ture’s renuncia t ion  of bias could not  be 

any more clear : “We cannot  simply accept  the st a rk rea lity tha t  

race pervades our  system of just ice. Ra ther , we must  acknowledge 

and seek to remedy tha t  rea lity and crea te a  fa ir  syst em of just ice 

tha t  upholds our  democra t ic idea ls.” (Assem. Bill 2542, § 2(b).) 

As poin t ed out  by J ust ice Sotomayor  in  her  dissen t  in  S tr ieff, 

“We a lso r isk t r ea t ing members of our  communit ies as second-class 

cit izens.” (S tr ieff, supra , 579 U.S. a t  p. 252 (dis. opn . of Sotomayor , 

J .).)   

But  it  is no secret  tha t  people of color  a r e 
dispropor t iona te vict ims of t h is type of 
scru t iny. See M. Alexander , The New J im 
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Crow 95–136 (2010). For  genera t ions, 
black and brown pa ren ts have given  their  
ch ildren  “the ta lk”—inst ruct ing them 
never  to run  down the st reet ; a lways keep 
your  hands where they can  be seen ; do not  
even  th ink of t a lking back to a  st r anger—
all ou t  of fear  of how an  officer  with  a  gun  
will react  to them. See, e.g., W.E.B. Du 
Bois, The Souls of Black Folk (1903); J . 
Ba ldwin , The F ire Next  Time (1963); T. 
Coates, Between  the Wor ld and Me (2015). 
 

(S tr ieff, supra , (2016) 579 U.S. a t  p. 254 (dis. opn . of Sotomayor , 

J .).)   

The Legisla ture has made clear  it s in ten t  to elimina te 

“racia lly discr imina tory pract ices in  the cr imina l just ice system, in  

a ddition  to  in ten t iona l discr imina t ion .”  (Assem. Bill 2542, § 2(j), 

it a lics added.) 

(g) The Legisla ture has acknowledged tha t  
a ll persons possess implicit  biases (Id. a t  
Sect ion  1(a)(1)), tha t  these biases impact  
the cr imina l just ice system (Id. a t  Sect ion  
(1)(a )(5)), and tha t  nega t ive implicit  bia ses 
tend to disfavor  people of color  (Id. a t  
Sect ion  (1)(a )(3)-(4)). In  Californ ia  in  2020, 
we can  no longer  accept  racia l 
discr imina t ion  and racia l dispar it ies as 
inevitable in  our  cr imina l just ice system 
and we must  act  to make clear  tha t  th is 
discr imina t ion  and these dispar it ies a re 
illega l and will not  be tolera ted in  
Californ ia , both  prospect ively and 
ret roact ively.  
(h ) There is growing awareness tha t  no 
degree or  amount  of racia l bias is tolerable 
in  a  fa ir  and ju st  cr imina l just ice system, 
tha t  racia l bias is often  insidious, and tha t  
purposefu l discr imina t ion  is often  masked 
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and racia l an imus disguised. The examples 
descr ibed here a re bu t  a  few select  
instances of in tolerable racism infect ing 
decisionmaking in  the cr imina l just ice 
system. Examples of the racism tha t  
pervades the cr imina l just ice system are 
too numerous to list .”  
(i) It  is the in ten t  of the Legisla ture to 
elimina te racia l bia s from Californ ia ’s 
cr imina l just ice syst em because racism in  
any form or  amount , a t  any stage of a  
cr imina l t r ia l, is in tolerable, in imica l to a  
fa ir  cr imina l just ice system, is a  
miscar r iage of just ice under  Ar t icle VI of 
the Californ ia  Const itu t ion , and viola tes 
the laws and Const itu t ion  of the Sta te of 
Californ ia . Implicit  bias, a lthough  often  
un in ten t iona l and unconscious, may in ject  
racism and unfa irness in to proceedings 
simila r  t o in ten t iona l bias. The in ten t  of 
the Legisla ture is not  to pun ish  th is type of 
bias, bu t  ra ther  to r emedy the harm to the 
defendan t ’s case and to the in tegr ity of the 
judicia l system. It  is the in ten t  of the 
Legisla ture to ensure tha t  race plays no 
role a t  a ll in  seeking or  obta in ing 
convict ions or  in  sen tencing. It  is the 
in ten t  of the Legisla ture to reject  the 
conclusion  tha t  r acia l dispa r it ies with in  
our  cr imina l just ice a re inevitable, and to 
act ively work to eradica te them. 

(Assem. Bill 2542, § 2(g)-(i).) 

The RJ A requir es the Cour t  view a  record from a  differen t  

perspect ive.  Facts t o be considered a re not  just  t he words in  the 

cour t  repor ter ’s t ranscr ipt , bu t  a lso the fact s as r ecognized by the 

Legisla ture.  The fact s in  th is case establish  the necessity for  

applica t ion  of the exclusionary ru le.  The promise of the Four th  
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Amendment  will never  be rea lized if the cour t s merely look upon 

the pract ice of discr imina t ion  with  eyes closed. 

 

CONCLUSION 
 
  For  the reasons sta ted herein , amicus in  suppor t  of 

appellan t  request s the Cour t  hold the a t tenua t ion  doct r ine does 

not  apply to discovery of a  pa role sea rch  condit ion  following an  

illega l deten t ion . 
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  MARTIN F. SCHWARZ 
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