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MOTION FOR JUDICIAL NOTICE

Pursuant to Evidence Code Section 459 and California
Rules of Court 8.520(g) and 8.252(a), amici curiae Disability
Rights California, California Association of Mental Health
Patients’ Rights Advocates, California Public Defenders
Association, American Civil Liberties Union, American Civil

Liberties Union of Northern California, Disability Rights

Education and Defense Fund, Law Foundation of Silicon Valley,

and Mental Health Advocacy Services, hereby move the Court to

take judicial notice of the facts and documents listed below

(collectively, “Exhibits”), offered in support of their proposed brief

of amicus curiae in support of Objector-Appellant E.B.:

1. Exhibit A: California State Auditor, Report Number: 2019-

119, Lanterman Petris Short Act: California Has Not
Ensured that Individuals with Serious Mental Illnesses
Receive Adequate Ongoing Care (July 2020);

2. Exhibit B: City and County of San Francisco Budget
Legislative Office, Policy Analysis Report: Review of
Lanterman-Petris-Short (LPS) Conservatorship in San

Francisco (November 12, 2019);



3. Exhibit C: 2019-2020 Civil Grand Jury of Santa Clara

County, Conservatorships Revisited (September 17, 2020);

4. Exhibit D: 2014-2015 Contra Costa County Grand Jury,

Report 1506 — Office of the Public Guardian: Caring for

Those Who Can No Longer Care for Themselves (May 26,

2015);

5. Exhibit E: Sworn declarations by attorneys in the Public

Defender Offices in the Counties of Alameda, Contra Costa,

Los Angeles, Marin, Riverside, San Diego, San Francisco,

Santa Barbara, Santa Clara, Solano, Sonoma, Stanislaus,

and Ventura.

This Motion is based upon the supporting Memorandum of
Points and Authorities and the accompanying Declaration of Kim
Pederson.

Respectfully Submitted,
March 10, 2021 DISABILITY RIGHTS CALIFORNIA

Kim Pederson
Anne Hadreas

By: _ /s/ Kim Pederson

Attorneys for Amici Curiae Disability
Rights California, et al.



MEMORANDUM OF POINTS AND AUTHORITIES

I. THE COURT HAS AUTHORITY TO TAKE JUDICIAL
NOTICE OF THE FACTS CONTAINED IN THE
EXHIBITS.

Judicial notice of the above-referenced Exhibits and the
facts contained therein is appropriate and warranted under
California Evidence Code sections 452, subdivisions (c¢) and (h).
Evidence Code section 459 vests appellate courts with the same
authority as trial courts to judicially notice materials bearing on
the issues under review. (Evid. Code section 459.)

Under Evidence Code section 452, subdivision (c), a
reviewing court may take judicial notice of “[o]fficial acts of the
legislative, executive, and judicial departments of the United
States and of any state of the United States.” (Evid. Code § 452,
subd. (c).) Under Evidence Code Section 452, subdivision (h), a
reviewing court may take judicial notice of “[flacts and
propositions that are not reasonably subject to dispute and are
capable of immediate and accurate determination by resort to
sources of reasonably indisputable accuracy.” (Evid. Code § 452,

subd. (h).) Additionally, Evidence Code section 453 provides that

the court “shall” take judicial notice “of any matter specified in



Section 452”7 if the requesting party gives notice and furnishes
the court with sufficient information to enable it to take judicial
notice of the matter. (Evid. Code § 453.)

As outlined below, amici curiae have met the requirements
for this Court to take judicial notice of the Exhibits.

Exhibit A is the proper subject of judicial notice under
Evidence Code sections 452, subdivisions (c) and (h) because it is
an official report by the executive department of the State of
California. (Evid. Code section 452, subds. (c), (h); Cal. Advocates
for Nursing Home Reform v. Bonta, (2003) 106 Cal. App. 4th 498,
515 n.8 (finding that a letter from state agency was “an official
act of an executive department that is not reasonably subject to
dispute” and that notice could therefore be taken under Evidence
Code Sections 452, subdivisions (¢) and (h) and 459, subdivision
(a).)

Exhibit B is the proper subject of judicial notice under
Evidence Code sections 452, subivisions (c) and (h) because it is
an official report by the executive department of the County of
San Francisco, a political subdivision of the State of California.
(Evid. Code § 452, subds. (c) and (h); see also Cal. Const. Art. XI §

1; Gov’'t Code § 23000 (providing that California counties are



political subdivisions of the state).)

Exhibits C and D are the proper subject of judicial notice
under Evidence Code sections 452, subdivisions (c) and (h)
because they are official reports by the judicial branches of the
County of Santa Clara and the County of Contra Costa, political
subdivisions of the State of California. (Evid. Code § 452, subds.
(c) and (h); see also Cal. Const. Art. XI § 1; Gov’t Code § 23000.)

Exhibit E is the proper subject of judicial notice under
Evidence Code section 452, subdivision (h) because it contains
sworn declarations by attorneys in the Public Defender Offices of
the Counties of Alameda, Contra Costa, Los Angeles, Marin,
Riverside, San Diego, San Francisco, Santa Barbara, Santa
Clara, Solano, Sonoma, Stanislaus, and Ventura that are not
reasonably subject to dispute and are capable of immediate and
accurate determination by resort to sources of reasonably
indisputable accuracy. (Evid. Code § 452, subd. (h).) This Court
has held that it will accord “wide latitude to interested and
responsible parties who seek to file amicus curiae briefs” because
the presentations of amici “assist the court by broadening its
perspective on the issues raised by the parties” and “facilitate

informed judicial consideration of a wide variety of information



and points of view that may bear on important legal questions.”
(Bily v. Arthur Young & Co., (1992) 3 Cal. 4th 370, 405, fn. 14
(denying motion to strike declarations attached to amicus curiae’s
request for judicial notice); see also Pang v. Beverly Hosp., Inc.,
(2000) 79 Cal. App. 4th 986, 990 (taking judicial notice of
declarations in appellate record).).

Here, the sworn declarations in Exhibit E contain
statements based on the personal knowledge of Public Defenders
in thirteen California counties relating to the commitment of
their clients under the Lanterman-Petris-Short (“LLPS”) Act and
the placement of those clients in institutional settings. Judicial
notice of these declarations is proper because it will assist the
Court by broadening its perspective on the issues raised by the
parties—including by presenting first-hand information about
LPS commitments in a range of counties across the state—and
will facilitate informed judicial consideration of the important
legal questions at issue in this case. (Bily, 3 Cal. 4th at 405, fn.
14.)

The Court may properly take judicial notice of the Exhibits
and the facts contained therein. These facts and documents are

official acts of the State of California or subdivisions thereof



and/or are not reasonably subject to dispute and are capable of
immediate and accurate determination by resort to sources of
reasonably indisputable accuracy. (Cal. Rules of Court, rule
8.252(a)(2)(C); Evid. Code § 452, subds. (c) and (h).)

II. THE EXHIBITS AND THE FACTS CONTAINED
THEREIN ARE RELEVANT TO THIS APPEAL.

The Exhibits and the facts contained therein are relevant
to this appeal. (Cal. Rule of Ct. § 8.252(a)(2)(A).) The Exhibits
show that LPS conservatorships can last many years and leave
people in locked facilities that closely resemble correctional
facilities. Thus, the Exhibits and the facts contained therein are
relevant to establishing that LPS conservatees suffer the same
deprivations of liberty as people subject to extensions of Not
Guilty by Reason of Insanity (“NGI”) commitments and should be
afforded the same right to refuse to testify at trial, particularly in
a county’s case-in-chief. In addition, the sworn declarations in
Exhibit E contain statements based on the personal knowledge of
Public Defenders in thirteen California counties relating to the
commitment of their clients under the LPS Act. Exhibit E is
therefore relevant to demonstrate amici curiae the California

Public Defenders Association’s knowledge of the subject matter at



1ssue and its interest in this appeal.

III. THE EXHIBITS WERE NOT PRESENTED TO THE
SUPERIOR COURT, BUT ARE SUBJECT TO
JUDICIAL NOTICE.

These matters were not presented to the Superior Court.

(See Cal. Rules of Court, rule 8.252(a)(2)(B).) As discussed above,

even though these matters were not presented to the Superior

Court, they are subject to judicial notice under Evidence Code

Section 452. (See Cal. Rules of Court, rule 8.252(a)(2)(C).)

Exhibits B and D were created prior to the judgment that is the

subject of this appeal. (See Cal. Rules of Court, rule

8.252(a)(2)(D).) Exhibits A, C, and E were created after the

judgment that is the subject of this appeal. (Id.)

IV. CONCLUSION

For the foregoing reasons, amici curiae respectfully

request that this Court take judicial notice of Exhibits A-E,

attached to the Declaration of Kim Pederson, accompanying this

motion.

March 10, 2021 DISABILITY RIGHTS CALIFORNIA
Kim Pederson
Anne Hadreas

By: _ /s/ Kim Pederson




Attorneys for Amici Curiae Disability
Rights California, et al.
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DECLARATION OF KIM PEDERSON

I, Kim Pederson, declare:

1. T am a member in good standing of the State Bar of
California and an attorney employed by Disability Rights
California, attorneys for amici curiae in this matter. I submit this
declaration in support of amici curiae’s Request for Judicial
Notice. I believe the facts stated herein to be true based upon my
own personal knowledge or upon my review of the records and
files maintained in my office’s files. I could and would testify
competently thereto if called and sworn as a witness.

2. Attached hereto as Exhibit A is a true and correct copy
of a July 2020 report by the California State Auditor titled
Lanterman Petris Short Act: California Has Not Ensured that
Individuals with Serious Mental Illnesses Receive Adequate
Ongoing Care as found on March 4, 2021 at the website

http://auditor.ca.gov/pdfs/reports/2019-119.pdf.

3. Attached hereto as Exhibit B is a true and correct copy
of a November 2019 report by the City and County of San
Francisco Budget Legislative Office titled Policy Analysis Report:
Review of Lanterman-Petris-Short (LPS) Conservatorship in San

Francisco as found on March 4, 2021 at the website

11


http://auditor.ca.gov/pdfs/reports/2019-119.pdf

https://sftbos.org/sites/default/files/SEF Conservatorships BLA Pol

icy Report.pdf.

4. Attached hereto as Exhibit C is a true and correct copy
of a September 2020 report by the 2019-2020 Civil Grand Jury of
Santa Clara County titled Conservatorships Revisited as found on

March 4, 2021 at the website

https://www.scscourt.org/court divisions/civil/cgi/2020/Conservato

rships%20Revisited%20-%20Signed%20Report.pdf.

5. Attached hereto as Exhibit D is a true and correct copy
of a May 26, 2015 report by the 2014-2015 Contra Costa County
Grand Jury titled Report 1506 — Office of the Public Guardian:
Caring for Those Who Can No Longer Care for Themselves as

found on March 4, 2021 at the website https:/www.cc-

courts.org/civil/docs/grandjury/1506%2001fice%200f%20the%20P

ublic%20Guardian.pdf.

6. Attached hereto as Exhibit E are true and correct
copies of thirteen sworn declarations by attorneys from the Public
Defender Offices in the counties of Alameda, Contra Costa, Los
Angeles, Marin, Riverside, San Diego, San Francisco, Santa
Barbara, Santa Clara, Solano, Sonoma, Stanislaus, and Ventura,

as obtained by my office during the first week of March 2021.
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https://sfbos.org/sites/default/files/SF_Conservatorships_BLA_Policy_Report.pdf
https://sfbos.org/sites/default/files/SF_Conservatorships_BLA_Policy_Report.pdf
https://www.scscourt.org/court_divisions/civil/cgj/2020/Conservatorships%20Revisited%20-%20Signed%20Report.pdf
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https://www.cc-courts.org/civil/docs/grandjury/1506%20Office%20of%20the%20Public%20Guardian.pdf

I declare under penalty of perjury under the laws of the

State of California that the foregoing is true and correct.

Executed on March 8, 2021 in Los Gatos, California.

/s! Kim Pederson

13



[PROPOSED] ORDER

Having considered the Motion of amici curiae Disability
Rights California, et al., and good cause appearing therefor, this
Court grants the Motion and takes judicial notice of the following
documents:

1. Exhibit A: California State Auditor, Report Number:
2019-119, Lanterman Petris Short Act: California Has Not
Ensured that Individuals with Serious Mental Illnesses
Receive Adequate Ongoing Care (July 2020);

2. Exhibit B: City and County of San Francisco Budget
Legislative Office, Policy Analysis Report: Review of
Lanterman-Petris-Short (LPS) Conservatorship in San
Francisco (November 12, 2019);

3. Exhibit C: 2019-2020 Civil Grand Jury of Santa Clara
County, Conservatorships Revisited (September 17, 2020);

4. Exhibit D: 2014-2015 Contra Costa County Grand Jury,
Report 1506 — Office of the Public Guardian: Caring for
Those Who Can No Longer Care for Themselves (May 26,
2015);

5. Exhibit E: Sworn declarations by attorneys in the Public

Defender Offices in the Counties of Alameda, Contra Costa,

14



Los Angeles, Marin, Riverside, San Diego, San Francisco,
Santa Barbara, Santa Clara, Solano, Sonoma, Stanislaus,

and Ventura.

Dated:

Justice of the Supreme Court

15
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Lanterman-Petris-Short Act

California Has Not Ensured That Individuals

With Serious Mental llInesses Receive Adequate
Ongoing Care

July 2020




CALIFORNIA STATE AUDITOR
621 Capitol Mall, Suite 1200 | Sacramento | CA | 95814

916.445.0255 | TTY 916.445.0033

For complaints of state employee misconduct,
contact us through the Whistleblower Hotline:

1.800.952.5665

Don'’t want to miss any of our reports? Subscribe to our email list at JE\Us[1(] He-Ke 0]

For questions regarding the contents of this report, please contact Margarita Fernidndez, Chief of Public Affairs, at 916.445.0255

This report s also available online at www.auditor.ca.gov | Alternative format reports available upon request | Permission is granted to reproduce reports



Elaine M. Howle State Auditor

July 28, 2020
2019-119

The Governor of California
President pro Tempore of the Senate
Speaker of the Assembly

State Capitol

Sacramento, California 95814

Dear Governor and Legislative Leaders:

As directed by the Joint Legislative Audit Committee, my office conducted an audit of
the implementation of the Lanterman-Petris-Short Act (LPS Act) in Los Angeles County,
San Francisco County, and Shasta County. The LPS Act permits involuntary mental health
treatment when, because of mental illness, individuals pose a risk of harm to themselves or others
or cannot provide for their basic needs. We conclude that the LPS Act’s criteria for involuntary
treatment allows counties sufficient authority to provide short-term involuntary treatment to
people. Expanding the LPS Act’s criteria to include additional situations in which individuals
may be involuntarily treated could potentially infringe upon people’s liberties—and we found
no evidence to justify such a change. Nonetheless, California has not ensured adequate care for
individuals with serious mental illnesses in its broader mental health care system.

Perhaps most troublingly, many individuals were subjected to repeated instances of involuntary
treatment without being connected to ongoing care that could help them live safely in their
communities. For example, almost 7,400 people in Los Angeles County experienced five or
more short-term involuntary holds from fiscal years 2015-16 through 2017-18, but only
9 percent were enrolled in the most intensive and comprehensive community-based services
available in fiscal year 2018—19. Also, counties in California have not widely adopted assisted
outpatient treatment—a community-based approach to mental health treatment that could
help prevent involuntary treatment in institutional settings. Assisted outpatient treatment is an
effective approach to serving individuals in their communities, and we make recommendations
to expand access to this treatment.

Because the State’s current public reporting related to mental health services relies on disjointed
and incomplete tools, policymakers and other stakeholders do not have the information they
need to assess the effect of the billions of dollars California invests in its mental health system
each year. An overhaul of mental health reporting requirements is necessary to bring greater
accountability to this system. In the interim, immediate changes to state law could direct Mental
Health Services Act funds toward people leaving involuntary treatment to ensure that they
receive effective, community-based care.

Respectfully submitted,

Edosira 1. frole

ELAINE M. HOWLE, CPA
California State Auditor

621 Capitol Mall, Suite 1200 | Sacramento, CA 95814 | 916.445.0255 | 916.327.0019 fax | www.auditor.ca.gov
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Selected Abbreviations Used in This Report

CalMHSA California Mental Health Services Authority
LPS Lanterman-Petris-Short

MHSA Mental Health Services Act
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California State Auditor Report 2019-119

Summary
Results in Brief

Millions of Californians experience mental illnesses, including
nearly two million who experience mental, behavioral, or emotional
disorders that substantially interfere with major life activities
(serious mental illnesses). The consequences of these illnesses can
be dire: for instance, people with serious mental illnesses are at
increased risk of early mortality and experience significant rates

of incarceration and homelessness. Treatment can help people
cope with the symptoms they experience; however, individuals
with serious mental illnesses may not always seek or receive
treatment voluntarily, and as a result, they can sometimes pose a
risk of harm to themselves or others. To address these risks and

to reduce the use of restrictive, institutional mental health care,

the Legislature passed the Lanterman-Petris-Short Act (LPS Act)
in 1967. The LPS Act allows qualified treatment facility staff or
other county-designated professionals (designated professionals)

to provide involuntary mental health treatment to people who,
because of a mental illness, are a danger to themselves or others,

or cannot provide for their basic personal needs of food, clothing,
or shelter. Specifically, the LPS Act establishes three main stages
during which people can be treated involuntarily: short-term holds
of up to 72 hours, extended holds that generally last up to 14 days,
and conservatorships of up to one year during which courts appoint
outside parties, such as county officials, to assume responsibility
for individuals’ care. This audit focuses on the implementation of
the LPS Act in three counties—Los Angeles County (Los Angeles),
San Francisco County (San Francisco), and Shasta County
(Shasta)—and how the act functions within those counties’ broader
mental health systems.

Some organizations have expressed concerns that the criteria in
the LPS Act for involuntary treatment are inadequately defined and
that counties have inconsistently applied those criteria, preventing
some individuals from receiving necessary involuntary treatment.
However, based on our review of 60 short-term involuntary holds
and 60 conservatorship cases in the three counties we examined,
we found that the LPS Act’s criteria appropriately enabled the
designated professionals and courts to place people who needed
involuntary treatment on LPS Act holds or conservatorships.
Further, the designated professionals in the three counties generally
interpreted and applied LPS Act criteria similarly when making
decisions about involuntary treatment. Expanding the LPS Act’s
criteria to add more situations in which individuals would be
subject to involuntary holds and conservatorships could widen their
use and potentially infringe upon people’s liberties, and we found
no evidence to justify such a change.

July 2020

Audit Highlights . . .

Our audit of the implementation of the
LPS Act in three counties, highlighted
the following:

» The LPS Act’s criteria for involuntary
mental health treatment allows counties
sufficient authority to provide short-term
involuntary treatment to people who
needed it, and we found no evidence to
Justify any changes to the criteria.

» Although the LPS Act’s criteria are
sufficient for involuntary holds and
conservatorships, we found significant
issues with how Californians with serious
mental illnesses are cared for.

« Individuals on conservatorships have
limited treatment options—many
could not receive specialized care in
state hospital facilities for an average
of one year because of a shortage of
available treatment beds.

« Individuals exiting involuntary holds
have not been enrolled consistently
in subsequent care to help them live
safely in their ommunities—in
two counties, no more than 9 percent
of these individuals were connected to
ongoing care.

+ Less than one-third of the State’s
counties—only 19—nhave adopted
assisted outpatient treatment,
even though it is an effective
community-based approach to
mental health treatment to help
prevent future involuntary holds and
conservatorships.

continued on next page. ..

1



2

California State Auditor Report 2019-119

July 2020

» Despite the billions of dollars the State
invests in the county-based mental
health system each year, stakeholders do
not have the information they need to
assess the effectiveness of these funds on
people’s lives.

« Public reporting of dedicated funds is
disjointed and incomplete.

« Current Mental Health Services
Act reporting requirements make
it difficult to assess the balance of
counties’ unspent funds.

» Mental health reporting requirements
should be overhauled to capture
comprehensive spending information
as well as outcomes for programs.

However, just because the LPS Act’s criteria for involuntary holds
and conservatorships are sufficient to meet the intent of the Act
does not mean the State is adequately caring for Californians with
serious mental illnesses, and we identified other significant issues
related to that care that we believe warrant action. For example,
when we looked at the availability of treatment options for
individuals on conservatorships, we found that people who were
on the waitlist for specialized care in state hospital facilities had
been waiting an average of one year to receive that care because
of a shortage of available treatment beds. While they waited,
some of the individuals received other care that did not fully meet
their needs and did not fully protect them or others around them.
Similarly, at the county level, Los Angeles and Shasta reported
that they have a shortage of available treatment beds for a variety
of types of care. However, only Los Angeles showed a robust
understanding of its current capacity and need for additional
treatment beds. Neither Shasta nor San Francisco has taken the
steps necessary to ensure that they fully understand their needs for
additional resources.

Additionally, in Los Angeles and San Francisco individuals
exiting involuntary holds have not been enrolled consistently

in subsequent care that could help them live safely in their
communities. Specifically, of almost 7,400 people in Los Angeles
who each had been placed on five or more short-term holds from
fiscal years 2015—16 through 2017-18, only 9 percent were enrolled
during fiscal year 2018-19 in full-service partnerships or assisted
outpatient treatment—the most comprehensive and intensive
methods available to all counties for providing community-based
care to individuals with serious mental illnesses. In San Francisco,
the proportion was even lower. The LPS Act is intended to
stabilize individuals who are experiencing crises because of their
mental illnesses. Thus, people leaving LPS Act holds often need
continuing mental health services; in particular, individuals who
have experienced several short-term holds represent a high-need
population that should be connected to counties’ most intensive
community-based care. However, Los Angeles and San Francisco
did not always identify individuals who had been on multiple
short-term holds or ensure that these individuals received the
ongoing care they needed. One reason for this gap in care is that
counties do not have access to confidential state-managed data
about the specific individuals who have been placed on holds in
the past.

Moreover, fewer than a third of California’s counties have
adopted assisted outpatient treatment, even though it is an
effective treatment option that could help prevent individuals
from cycling through involuntary holds and conservatorships.
Assisted outpatient treatment allows individuals to remain in
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their communities while still receiving the critical care they
need, either voluntarily or by court order, depending on their
circumstances. Nonetheless, only 19 counties have adopted

such programs since California authorized them in 2003. The
eligibility criteria that state law establishes for assisted outpatient
treatment are one barrier to wider use of this treatment approach.
For example, the criteria effectively exclude those leaving or
recently on conservatorships from participating in this program.
However, about one in four individuals placed on conservatorships
whose cases we reviewed cycled back to restrictive settings,
despite having successfully recovered their abilities to provide for
basic needs at the time their conservatorships ended. In other
words, a population of individuals who would likely benefit from
assisted outpatient treatment are effectively ineligible to receive
that continuing treatment. Further, with respect to involuntary
assisted outpatient treatment, state law does not explicitly allow
courts to order medication in an individual’s treatment plan
despite the importance of medication to some individuals’ ability
to live independently. Addressing these issues by changing the
law would allow counties to better care for people with serious
mental illnesses.

The treatment that individuals receive through the LPS Act is only
one part of a much larger, county-based mental health system in
which California invests billions of dollars each year. Despite the
magnitude of that investment, policymakers and other stakeholders
do not have the information they need to understand the extent to
which these funds affect people’s lives. The State’s current public
reporting related to mental health programs and services relies

on disjointed and incomplete tools—a result of multiple funding
sources with different requirements and levels of transparency. For
instance, we did not identify consistent public reporting of funds
that the State distributed when it transferred its responsibilities
for providing mental health services to counties—which totaled
nearly $3 billion in fiscal year 2018—19—or to the outcomes counties
produce for individuals with serious mental illnesses through
those services. The Mental Health Services Act (MHSA) contains
the most comprehensive public reporting requirements of the
major mental health funding sources, but this reporting is still
insufficient for understanding the full range of counties’ mental
health spending. Further, current MHSA reporting requirements
make it difficult for stakeholders to assess the balances of counties’
unspent funds.

Given these issues, an overhaul of mental health reporting
requirements is necessary. We outline in this report a possible
framework for this overhaul that includes capturing comprehensive
spending information as well as outcomes for counties’ specific
programs and for the State’s overarching mental health system.

July 2020
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Because it already oversees MHSA reporting—the reporting closest
to our proposed model—the Mental Health Services Oversight and
Accountability Commission (Oversight Commission) is best suited
to oversee a new approach to reporting on spending and outcomes.
Without such a framework for consolidating information about the
full range of mental health services, the State will remain unable

to fully understand the impact of its mental health investments and
the changes it could make to better serve those coping with mental
illnesses. Further, we identified immediate changes the Legislature
should make to direct MHSA funds toward people leaving LPS Act
holds to ensure that they receive effective, community-based care.

Summary of Recommendations

Legislature
The Legislature should amend state law to do the following:

+ Adjust reporting requirements for LPS Act holds to ensure
that counties can access existing state-managed data about the
specific individuals placed on holds.

+ Require the Department of State Hospitals to report the costs of
increasing state hospital facility capacity to care for individuals
treated under the LPS Act.

+ Require counties to adopt assisted outpatient treatment
programs. Further, the Legislature should explicitly allow for
medication requirements as a part of court-ordered assisted
outpatient treatment and change the eligibility requirements
for assisted outpatient treatment programs so that they do not
exclude individuals who have recently left conservatorships.

+ Assign the Oversight Commission primary responsibility for
developing, implementing, and overseeing a comprehensive
framework for reporting mental health spending across all major
fund sources, as well as program-specific and statewide mental
health outcomes.

+ Direct counties to spend MHSA funds for the purpose of
connecting individuals leaving LPS Act holds or conservatorships
to community-based services.




San Francisco and Shasta

By August 2021, San Francisco and Shasta should conduct
assessments to determine the number and type of treatment beds
that they need to provide adequate care to individuals receiving
involuntary treatment. Once the assessments are complete, the
counties should adopt plans to develop the needed capacity.

Los Angeles and San Francisco

By August 2021, Los Angeles and San Francisco should adopt
systematic approaches to identifying individuals placed on multiple
involuntary holds in their county-designated facilities, obtaining
information about those individuals, and connecting them to
services that support their ongoing mental health.

Agency Comments

Los Angeles and San Francisco both disagreed with our conclusion
that the LPS Act’s involuntary hold criteria are sufficient. Both
counties agreed with our recommendation to provide counties
access to information about LPS Act holds. Los Angeles expressed
strong disagreement with our recommendations related to mental
health care spending and outcome tracking, while San Francisco
agreed with those recommendations. Shasta chose not to respond
to our report.

California State Auditor Report 2019-119
July 2020
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Introduction

Background

According to federal and state data, millions of Californians
experience mental illnesses, including nearly two million individuals
who experience one or more mental, behavioral, or emotional
disorders that substantially interfere with major life activities
(serious mental illnesses).! Serious mental illnesses can include
schizophrenia, post-traumatic stress disorder, bipolar disorder, and
severe major depression. The consequences of these illnesses can
be dire: individuals with serious mental illnesses have shorter life
expectancies than the general population and experience significant
rates of incarceration and homelessness. Treatment can help
people cope with the symptoms of serious mental illnesses, which
can include hallucinations, delusions, and disorganized thinking;
for example, medication and psychotherapy can help individuals
manage those symptoms. However, without treatment, people

with serious mental illnesses can sometimes pose a risk of harm to
themselves or to others.

California has a largely county-based system for providing mental
health care to those living with mental illnesses, including serious
mental illnesses. In general, counties’ public mental health systems
have both involuntary and voluntary components, as we illustrate
in Figure 1. The Lanterman-Petris-Short Act (LPS Act), which

the Legislature added to state law in 1967, generally governs the
involuntary treatment components. Specifically, it outlines the
circumstances under which county-designated treatment facilities
(treatment facilities) can hold people involuntarily in order to
provide mental health evaluation and treatment, as we discuss in
more detail below. This report focuses on people treated under
the LPS Act in three counties—Los Angeles County (Los Angeles),
San Francisco County (San Francisco), and Shasta County
(Shasta)—as well as the services available to those individuals and
others within the counties’ broader mental health systems.

T For the purposes of this report, we define serious mental illnesses to include serious mental
illnesses in adults as well as serious emotional disturbances in children. We use the term
mental illness to encompass mental disorder and other similar terms used in state law.
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Figure 1

The LPS Act Governs Only One Part of Counties’ Broader Mental Health Systems
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Population: Varies, including those with
serious mental illnesses.

Primary location: Different locations
throughout each county.

Population: Those experiencing mental health crises
who meet LPS Act criteria.

Primary location: County-designated or other
approved public and private treatment facilities,
ranging from residential care facilities, such as local
board-and-care facilities to facilities that provide
intensive levels of care, such as state hospital facilities.

Source: State law, regulations, and analysis of documents detailing the treatment and services available in the three counties we reviewed.

The State’s Approach to Serving Individuals With Serious Mental
llinesses Has Changed Over Time

The Legislature passed the LPS Act amid a broader effort to
deinstitutionalize mental health care, as we show in Figure 2. Over
the past several decades, the federal government and California
have taken steps to limit involuntary and institutional mental health
treatment and to assign responsibilities for mental health treatment
to counties. The LPS Act was an important part of these changes; it
placed certain restrictions on involuntary treatment and assigned
responsibilities for involuntary treatment to California’s counties.
According to a report from the federal Substance Abuse and
Mental Health Services Administration, the LPS Act also served

as a model for other states that revised their own involuntary
commitment laws.
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California’s Approach to Mental Health Treatment Has Changed Over Time

1950 ———

The Legislature passes Medi-Cal, establishing a state-federal e—————

partnership for funding health care. By 1967, Medi-Cal
covered mental health services provided by a county, while
federal law restricted reimbursements to states for
institutionalized care.

Congress passes the Omnibus Budget Reconciliation Act,
creating block grants for states and ending direct federal
funding for community mental health centers.

The Legislature enacts a "realignment," transferring
financial responsibility and resources for certain mental
health programs to counties.

The Mental Health Services Act (MHSA) becomes law
after California voters pass Proposition 63, generating
funds for counties to provide mental health services.

The Legislature dissolves the State Department of Mental
Health and assigns its responsibilities to several different
agencies.

*~—
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Source: State and federal law, state agency reports, and congressional reports.

The Legislature passes the Short-Doyle Act, establishing
(alifornia’s county-based mental health system.

The emergence of the first FDA-approved antipsychotic
drug allows some with serious mental illnesses to live in
the community.

The Legislature passes the LPS Act, placing restrictions on
involuntary treatment and assigning responsibilities for that
treatment to counties.

Health Care Services' Short-Doyle/Medi-Cal program allows
counties to obtain federal matching funds for their costs of
providing certain community mental health services to
people eligible for Medi-Cal.

The Legislature passes Laura's Law, allowing counties to create
court-ordered assisted outpatient treatment programs.

The Legislature passes a second realignment, further shifting
the funding and responsibility for a number of major
programs from the state to the local level, including mental
health services.
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Roles and Responsibilities of Key State Agencies
Involved in Mental Health Care

- Department of Health Care Services

— Collect and publish statistics related to LPS Act holds
and conservatorships.

— Enact regulations related to aspects of community
mental health care.

— Manage Medi-Cal mental health coverage and services.

— Perform compliance reviews of programs funded under
the Mental Health Services Act (MHSA).

— Approve county treatment facilities for LPS Act holds.
— License certain mental health treatment facilities.
- Department of State Hospitals

— Oversee and operate state hospital facilities that provide
treatment to individuals with serious mental illnesses,
including those held under the LPS Act.

+ Mental Health Services Oversight and Accountability
Commission

— Oversee implementation of the MHSA.

— Provide training and technical assistance for county
mental health planning.

— Evaluate counties' uses of MHSA funding.

— Approve funding for counties’ MHSA Innovation
programs.

Source: Analysis of state law, state agencies’ policies and
procedures, and information from state agencies’ websites.

As the State has increasingly moved toward a
county-based system for providing mental health
care, its own role in administering and overseeing
such care has changed. For instance, California
has closed several of its state hospital facilities,
which generally provide intensive treatment in
locked settings for those with serious mental
illnesses. As a result, the number of people treated
in state hospital facilities has declined
significantly; although state hospital facilities
treated more than 37,000 individuals in 1959,
they were treating only slightly more than

6,000 individuals in November 2019. Further, the
State dissolved its Department of Mental Health
in 2012 and assigned its responsibilities to several
different agencies, some of which we list in the
text box. Currently, these agencies hold the
primary oversight responsibilities for the State’s
public mental health system.

The LPS Act Permits Involuntary Treatment for
People Experiencing a Mental Health Crisis

In certain circumstances, involuntary mental
health treatment is necessary to stabilize people
and prevent harm. In some cases, people with
serious mental illnesses experience symptoms
that cause them to lack insight into their
illnesses. In other words, they may not be able
to recognize or acknowledge that they have a
mental illness or its extent. Individuals with these
symptoms may not voluntarily seek treatment,
and involuntary treatment may be the only

way they receive care. To provide involuntary

treatment under the LPS Act, qualified treatment facility staff or
other county-designated professionals (designated professionals)
generally must determine that the individuals meet specified
criteria: that as a result of mental illness, they are dangerous to
themselves, dangerous to others, or gravely disabled—meaning that
they are unable to provide for their basic personal needs for food,
clothing, or shelter.

2 The LPS Act also permits designated professionals to provide involuntary treatment to individuals
who meet these criteria because of substance abuse or chronic alcoholism. Because the cases we
reviewed almost exclusively identified individuals’ mental illnesses as the reasons they met the
LPS Act criteria, we focus our report on those aspects of the LPS Act.



California State Auditor Report 2019-119

Because the stated legislative intent of the LPS Act is to end the
inappropriate, indefinite, and involuntary commitment of people
with mental illness, it includes several protections of the rights of
those subject to such treatment. The LPS Act generally establishes
three stages of involuntary treatment, which we depict in Figure 3.
These stages automatically expire and require those advocating

for additional involuntary treatment—designated professionals or
the county public guardian (public guardian), which is generally

an agency designated by a county government to provide
conservatorship services—to justify the need for further treatment.
The LPS Act requires those providing treatment to assess whether
they can properly serve individuals voluntarily before initiating
involuntary treatment, and it also requires that treatment providers
release individuals from involuntary holds if at any point they no
longer need involuntary treatment. Further, the stated legislative
intent of the LPS Act is for individuals to receive treatment in the
least restrictive setting appropriate for their needs, and the LPS Act
allows individuals to receive their involuntary care at a range of
treatment facility types based on their needs, as we indicate in
Figure 1.

The first type of LPS Act hold is the shortest—lasting no more
than 72 hours—and the most common. Because these short-term
holds are typically an individual’s first encounter with LPS Act
treatment, they represented a vast majority—nearly 8o percent—
of the LPS Act holds that occurred in fiscal year 2018-19 in the
three counties we reviewed. The LPS Act allows responders to
bring individuals to county-designated treatment facilities for
evaluation and treatment if the responders have probable cause

to believe that the individuals meet the criteria for an involuntary
short-term hold. These responders can receive alerts from the
communities they serve about individuals potentially in need of
care; for example, family members may contact the police for help
when they are concerned about a relative’s behavior. In our analysis,
these responders were either from county behavioral health services
or mobile crisis teams, law enforcement, or medical professionals.
Once responders have brought individuals to a designated facility,
designated professionals assess them to determine whether they
will be held for up to 72 hours to receive treatment. Individuals
placed on short-term holds must receive whatever treatment their
conditions require, which may include medication. Designated
professionals can end a short-term hold before the 72 hours have
elapsed only if the treating psychiatrist determines that the person
no longer requires evaluation and treatment under the hold.
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Figure 3

The LPS Act Outlines a Process That Generally Involves Three Stages of Involuntary Treatment for Mental lliness

SHORT-TERM HOLD

EXTENDED HOLD

CONSERVATORSHIP

Who can apply it?

L2

3

Designated professionals such as
treatment facility staff

To he held, the person must he one of the following due to a mental illness:

Designated professionals such as

treatment facility staff, subject to
secondary review by third parties

who are generally medical or
legal professionals

A court which can grant a petition for a
conservatorship that the county public
guardian files when it believes a
person to be gravely disabled because
of a mental illness

« A danger to themselves
- A danger to others
» Gravely disabled

(unable to provide for food, clothing,
or shelter)

How long can it last?

« A danger to themselves
« A danger to others
» Gravely disabled

(unable to provide for food, clothing,
or shelter)

« Gravely disabled

(unable to provide for food, clothing,
or shelter)

Upto

HOURS

Source: Analysis of state law and the California Department of Justice’s mental health holds data.

Upto

DAYS*

- 1

YEAR

The public guardian can choose to
petition the court for a renewal to
continue overseeing a person’s
treatment

* The LPS Act also provides for other types of holds, such as extended holds of up to 30 days, an additional hold of 14 days for suicidal individuals, or

an additional hold of up to 180 days for imminently dangerous individuals, and it grants individuals placed on such holds the right to judicial review

of the holds. These were less common than the 14-day hold.
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If, at the conclusion of a short-term hold, the designated
professionals in a treatment facility believe a person continues to
meet the requirements for evaluation and treatment, they can place
the individual on an extended involuntary hold of up to 14 days.
Unlike short-term holds, the LPS Act requires a legal review
process for extended holds to ensure that continued involuntary
treatment is justified. Specifically, the act requires that an official —
generally a medical or legal professional, such as a court-appointed
commissioner—conduct a hearing to review the extended hold
within four days of when the treatment facility initiates the hold.
The act also requires an attorney or patient advocate to meet with
the patient to answer their questions and assist them in preparing
for their hearing.

If the designated professionals believe that after an extended hold,
the individual continues to be gravely disabled—that is, unable to
provide for their basic personal needs and unwilling or incapable
of accepting treatment voluntarily—the designated professionals
can recommend that the public guardian begin proceedings

to establish a conservatorship of up to one year.? The decision

to establish a conservatorship requires significantly more legal
involvement than earlier stages of LPS Act involuntary treatment,
and conservatorships are relatively rare compared to these other
holds, as Appendix C details. Unlike the process for placing the
two shorter holds, a public guardian must petition a superior
court to establish a conservatorship following an investigation. The
public guardian investigates the need for conservatorship and, if
appropriate, assumes responsibility for the care of the individual
placed on conservatorship. When the public guardian seeks a
conservatorship, the individual—who is represented by a public
defender or other court-appointed attorney—can either accept
the conservatorship or contest it through a trial. The purpose of a
conservatorship trial is to allow the contesting individual to offer
evidence against establishing a conservatorship and challenge the
testimony of doctors and others recommending conservatorship.

The LPS Act requires a high burden of proof in order to place
someone on conservatorship. The county must prove the need for
a conservatorship beyond a reasonable doubt—the same burden of
proof as needed to convict someone in a criminal proceeding. This
burden exists because courts have determined that conservatorship
proceedings under the LPS Act threaten individual liberty and

3 The LPS Act includes another definition of grave disability that applies to people who have been
found incompetent to stand trial on certain criminal charges and who represent a substantial
physical danger to others as a result of mental illness. In this report, we focus on the definition
of grave disability as the inability to provide for food, clothing, or shelter as a result of a
mental illness, which was the definition applicable to the majority of the conservatorship cases
we reviewed.
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personal reputation no differently than the burdens associated with
criminal prosecutions. People placed on a conservatorship can lose
certain rights, including their right to refuse medication for their
mental illnesses. Their court-appointed conservators—who can be
public guardians but can also be suitable private parties, such as
relatives of the people placed on conservatorship—are permitted
to place them in treatment facilities and require them to receive
treatment.

Finally, in addition to involuntary holds, the LPS Act allows
counties to adopt assisted outpatient treatment programs, which
provide intensive treatment services in community settings—
such as psychological or psychiatric services coordinated by a
personal case manager. Counties that establish assisted outpatient
treatment programs can compel treatment using the court system
if individuals are unlikely to survive safely without supervision,
have histories of lack of compliance with treatment, and meet other
criteria specified in the LPS Act. Counties with assisted outpatient
treatment programs must also make these programs available for
individuals to participate in voluntarily.

Counties Annually Receive Billions of Dollars in State and Federal
Funding to Provide Mental Health Services

Counties received billions of dollars from state and federal sources
to fund their mental health systems in fiscal year 2018-19, as
Figure 4 details. The counties’ single largest source of funding for
mental health services is Medi-Cal, a state-run system through
which the counties receive federal reimbursements for treatment
they provide to eligible Californians. Medi-Cal is the State’s
version of Medicaid, and it covers a range of mental health services
that include some crisis stabilization services, inpatient care,

and residential treatment. Counties also receive state funds to
manage certain mental health programs—such as inpatient care,
community-based services, and services for youth—that the State
realigned by transferring its responsibilities to counties in and
around 1991 and 2011 (realignment funds). Counties generally have
flexibility over their spending of realignment funds. Additionally,
in 2004 California voters passed the Mental Health Services Act
(MHSA), which funds certain county mental health services—
mainly for those with serious mental illnesses—by levying an
annual tax on the portions of people’s taxable incomes that exceed
$1 million.
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Figure 4
Counties Receive Billions in State and Federal Funds That They Can Use to
Support Their Mental Health Systems

MAJOR STATE AND FEDERAL MENTAL HEALTH
FUNDING SOURCES FOR COUNTIES

Fiscal Year 2018—19

(in billions)

$1.3

1991 REALIGNMENT

$2.9

Medi-Cal
(Federal reimbursements for
specialty mental health services)

TOTAL

§1.7

$1.5

2011 REALIGNMENT*

§2.0

MHSA

Source: Estimates based on analysis of State Controller’s Office allocations to counties, the fiscal
year 2019-20 State Budget, and information from Health Care Services.

Note: This figure does not include all public funding sources for mental health, such as certain
federal grants and funds that support state-managed mental health services. However, we believe
the funds depicted represent the vast majority of state and federal funding that supports counties’
mental health systems.

* Counties can also use these realignment funds for substance abuse programs and services.

Because the LPS Act encourages the full use of existing public funds
to accomplish its objectives, counties generally fund their treatment
and services associated with the LPS Act from the funding sources
in Figure 4 as well as from local funds. However, restrictions
prevent counties from using certain funds for those purposes. For
example, state regulations establish that MHSA funds cannot pay
for long-term hospital or institutional care, which limits counties’
ability to use those funds to provide such care under the LPS Act.
Nevertheless, counties can use any of the funding sources we depict
in Figure 4 to fund voluntary services that may benefit those treated
under the LPS Act as well as others with mental illnesses.
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Chapter 1

THE STATE AND COUNTIES HAVE NOT ENSURED THAT
INDIVIDUALS TREATED UNDER THE LPS ACT RECEIVE
APPROPRIATE CARE

Chapter Summary

Designated professionals in California have sufficient authority and
guidance under the LPS Act to place people experiencing a crisis
because of their mental health conditions on involuntary holds

or conservatorships and provide them with treatment. However,
counties, state facilities, and the Los Angeles Superior Court have
sometimes failed to provide adequate care and sufficient privacy
safeguards to those who have received involuntary treatment. For
example, insufficient state hospital resources have caused individuals
needing a high level of care to wait an average of one year to receive
care in a state facility. Further, the Los Angeles Superior Court has
held public conservatorship proceedings that included discussions
of individuals’ confidential health information. Los Angeles and

San Francisco also have high numbers of individuals who have been
subject to multiple short-term holds but who have not received
continuing care in their broader mental health systems. We believe
that changes to state law are necessary to address treatment
challenges and privacy concerns, given their profound potential
ramifications for people with serious mental illnesses.

The LPS Act’s Criteria Provide Sufficient Authority for the Use of
Involuntary Holds or Conservatorships When Individuals Require
Crisis Treatment

In the cases we reviewed, the LPS Act’s criteria enabled first
responders, designated professionals, and courts to place

people who needed crisis treatment on involuntary holds or
conservatorships. As the Introduction describes, the LPS Act allows
designated professionals to place such individuals into short-term
holds if, as the result of their mental disorders, those individuals
are dangerous to themselves, dangerous to others, or gravely
disabled—meaning they are unable to provide for basic personal
needs. Further, for individuals who cannot provide for their basic
needs, the LPS Act also allows for longer-term treatment through
conservatorships, which we observed were typically sought by

the public guardian. Each county we reviewed has guidance to

help define these involuntary hold or conservatorship criteria.

Our review of case files at each county included cases in which

the county’s first responders and designated professionals did not
place people on involuntary holds. However, we did not definitively
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Although the LPS Act does not
elaborate on what it means to be a
danger to oneself or to others, the
three counties generally defined
these two criteria the same way.

identify any situations in which first responders and designated
professionals failed to hold individuals when they might have

met the standards in the counties’ guidance for such measures. In
one case we were unable to reach a definitive conclusion based on
the documentation available. We also did not identify any situations
in which individuals were involuntarily held when the holds were
not justified under the county’s standards.

Some organizations have raised concerns that designated
professionals have inconsistently applied the involuntary hold
criteria across the State, in part because the LPS Act does not define
the criteria clearly enough. A wide disparity in the application

of these criteria could lead to significant differences in the types

of mental health care provided and who receives such care in
different parts of the State. In other words, the level of service

one received would depend on where one resided. Further, the
director of Los Angeles’s Department of Mental Health stated that
the grave disability criterion—the only criterion for establishing a
conservatorship under the LPS Act—does not adequately account
for the range of threats someone can present to the public or to
themselves and that he believed that California must have more
systematic ways of determining whether someone can live safely

in their community. However, we found that the designated
professionals in the three counties we reviewed have generally
interpreted and applied the LPS Act criteria similarly when making
decisions about involuntary holds, and they have used definitions
of grave disability that were not overly restrictive. Figure 5 provides
examples of cases we reviewed in which designated professionals
in the counties used the involuntary hold criteria to address
substantively similar circumstances.

Although the LPS Act does not elaborate on what it means to

be a danger to oneself or to others, the three counties generally
defined these two criteria the same way. Specifically, each county’s
guidance indicates that first responders should consider individuals
a danger to themselves if, as a result of mental illness, they engage
in behavior that would hurt themselves or they have the intent

to hurt themselves. Staft at each county clarified that individuals
who are suicidal and have plans to carry out those intentions meet
the criterion of being a danger to themselves. San Francisco also
noted that individuals do not necessarily need to have expressed
suicidal thoughts to be considered a danger to themselves and that
behaviors such as walking into traffic because of delusions would
also meet this criterion. The counties’ guidance defines being

a danger to others similarly to being a danger to oneself. Each
county’s guidance states that someone is a danger to others if, as the
result of a mental illness, their words or behaviors indicate that they
would harm another person. According to the counties, individuals
who express homicidal intent would meet this criterion.
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Figure 5

Individuals Placed on Holds or Conservatorships in Each of the Three Counties Exhibited Similar Indications That
They Had Met the LPS Act Criteria

EXAMPLES OF BEHAVIORS EXHIBITED BY PEOPLE WHOM
DESIGNATED PROFESSIONALS AND COURTS PLACED ON HOLDS OR CONSERVATORSHIPS

An individual was An individual was An individual An individual was An individual An individual lacking

experiencing a delusional and experiencing not able to maintain experiencing awareness of their

hallucination and agitated and disorganized housing because of delusions was not illness could not

stated that they threatened to kill a thinking could not aggressive maintaining sufficient  voluntarily take the

planned to commit family member or state a plan to behaviors. nutrition or hygiene.  medication that

suicide. others. provide for their would enable them
basic needs. to provide for basic

needs.

LOS ANGELES

SAN FRANCISCO

SHASTA

DANGER TO SELF DANGER TO OTHERS GRAVELY DISABLED

Source: Analysis of information from our review of case files that we modified to protect the individuals'identities.

In the cases we reviewed, the designated professionals followed
their counties’ definitions when placing individuals on involuntary
holds when they believed the individuals presented a danger to
themselves or to others. Among the 60 short-term hold decisions
we reviewed—which were split evenly among the three counties—
we identified 51 cases in which the reasons for the hold included
danger to self or others. In more than 85 percent of those cases,
the records indicated that the individuals clearly met the standards
of being either suicidal or homicidal with plans to carry out those
intentions. In the remaining cases, the individuals were also
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Designated professionals in all
three counties followed consistent
standards, when applying the grave
disability criterion.

apparent dangers to themselves or others around them even though
they were not clearly homicidal or suicidal. For example, one case
involved an individual whose mental illness led them to consume
foreign objects that could have killed them.* In another case, an
individual whose symptoms led to self-injurious behavior was
unable to communicate clearly with first responders because of the
severity of those symptoms.

Designated professionals in the counties also followed similar
standards when applying the grave disability criterion. Shasta’s
guidance related to this criterion is more detailed than Los Angeles’s
and San Francisco’s in that it provides examples of situations that
would qualify a person as gravely disabled. However, designated
professionals in all three counties applied consistent standards in
the cases we reviewed. Specifically, in nine of the 60 short-term
hold decisions we reviewed, the sole reason for the holds was that
the individuals were gravely disabled. In these cases, the individuals
were generally unable to articulate clear plans for their own care
and were sometimes experiencing delusions. Our review of these
cases, as well as a selection of 60 instances in which first responders
decided not to place individuals on holds, indicates that the
responders and designated professionals generally did not use overly
narrow definitions of grave disability that left people who appeared
unable to provide for their own basic needs without crisis care.

Our findings were similar when we reviewed 60 conservatorship
cases, all of which involved individuals the courts had determined
were gravely disabled. The records we reviewed included the

county public guardians’ investigation reports and supporting

court documentation for the conservatorship appointment and
termination. In the cases we reviewed, the judicial review process
mandated by the LPS Act—in which a person cannot be placed

on conservatorship without a hearing before a court to consider

the necessity of the conservatorship—explicitly considered the
individuals’ rights by requiring proof of grave disability beyond a
reasonable doubt while also considering the individuals’ need for
treatment. In these cases, public guardians and superior courts

did not limit the use of conservatorship by, for example, requiring
homelessness as proof of inability to provide shelter. Rather, we saw
reasonable variations among the factors that demonstrated that
individuals could not adequately provide for their own basic needs. In
addition, the documentation demonstrated that each county’s public
guardian and superior court considered the level of insight these
individuals had into their illnesses and their voluntary treatment
history when determining whether conservatorships were necessary.

4 To protect the identities of the individuals we discuss in this report, we have chosen to use the
pronoun they or them when presenting examples from our case reviews.
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The stated intent of the Legislature in enacting the LPS Act was to
provide for prompt evaluation and treatment, to protect the public,
and to safeguard personal rights through consistent standards. Our
review, which was limited to three counties and a selection of case
files, leads us to conclude that the LPS Act’s criteria are defined well
enough to serve those purposes. The LPS Act was not intended

to provide involuntary treatment to those who are mentally ill but
are not a danger to themselves or others or who are able to provide
for their own basic needs. It was also not intended to provide
involuntary treatment for extended periods of time when individuals
would otherwise be able to independently care for their own needs.
Therefore, the criteria appropriately do not encompass people
experiencing less acute symptoms of mental illness and are not
meant to apply to individuals simply because they choose not to seek
voluntary treatment. Expanding or revising the LPS Act’s criteria for
involuntary holds to include standards that are overly broad—such as
the ability to live safely in one’s community—could widen the use of
involuntary holds and pose significant concerns about infringement
on individual rights. We found no evidence to justify such a change.

However, the fact that the LPS Act’s criteria for involuntary holds are
sufficient for their purpose does not mean that the State is adequately
caring for Californians with mental illnesses. In our review of cases
that did not result in short-term holds, we found numerous instances
in which individuals with mental illnesses were experiencing difficult
circumstances that indicated their need for some level of mental
health services although designated professionals determined that
the symptoms of their mental illnesses did not rise to the level of the
LPS Act’s criteria for involuntary treatment. Further, involuntary holds
are but one component of a more comprehensive mental health care
system, and individuals who receive crisis intervention are not always
being effectively served by that broader system. As we discuss in
more detail later in this chapter, Los Angeles and San Francisco have
high percentages of people who exited holds but were not enrolled

in supportive services. Additionally, in Chapter 2, we explain that

the State could more effectively serve individuals who cycle in and
out of crisis care treatment if it expanded treatment options. Despite
the current adequacy of the LPS Act criteria, significant change is
necessary to ensure that the State is providing adequate mental health
treatment to those who need it.

The State and Local Governments Do Not Have Sufficient Treatment
Capacity to Assist All Individuals Needing Services Under the LPS Act

State and local facilities lack adequate capacity to treat all
individuals who require care under the LPS Act, and in some
cases, this lack of capacity has jeopardized the well-being and
safety of both individuals receiving treatment and facility staff.

July 2020
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21



22

California State Auditor Report 2019-119

July 2020

At the local level, some counties
have indicated that they do not
have the adequate number or types
of beds—such as for longer-term,
around-the-clock treatment—

to treat individuals near their
communities.

Individuals receiving treatment under the LPS Act can require
treatment space for both short-term and long-term periods of time.
However, state hospital facilities have limited space to admit and
treat individuals whom counties refer under the LPS Act because

of rapidly increasing referrals and a competing obligation to treat
individuals involved with the criminal justice system. Because of this
shortage of beds, individuals treated under the LPS Act who were
waiting for treatment in a state hospital facility as of August 2019 had
waited on average one year for admission to a state hospital facility,
and some had waited multiple years. While they waited for treatment
space at a state hospital facility, some individuals received care that
was not adequate for their level of need. Further, at the local level,
some counties have indicated that they do not have the adequate
number or types of beds—such as for longer-term, around-the-clock
treatment—to treat individuals near their communities. However,

of the counties we reviewed, only Los Angeles was able to more
thoroughly demonstrate its current and future need for treatment
space relative to its current capacity across different levels of care.

A Shortage of State Hospital Beds Has Compromised Treatment for
Some Patients

When determining the correct placement for individuals receiving
treatment through a conservatorship the counties generally
considered similar factors. Documentation from Los Angeles and
San Francisco and statements made to us by the chief deputy public
guardian in Shasta indicated that the counties consider factors

such as whether an individual’s history includes episodes of violent
behavior or leaving treatment facilities without authorization,

which may necessitate a higher level of care. The counties also had
similar policies for transferring people from more restrictive to

less restrictive facilities when their treatment needs decreased, and
we found that the counties considered individuals’ symptoms and
behaviors to identify the least restrictive setting that was appropriate
to their needs. Generally, the counties had stepped individuals down
to lower levels of care by the time their conservatorships terminated.
As a result of their assessments for proper placement, counties may
conclude that the most appropriate level of care for some individuals
is in a state hospital facility.

Counties may base this determination on limited available private
facility space and the fact that private treatment facilities can refuse
to accept individuals who have severe symptoms, are violent, or have
medical complications unrelated to their mental illnesses. According
to the director of the Department of State Hospitals (State Hospitals),
the providers in state hospital facilities generally have the advanced
expertise necessary to treat individuals with serious mental illnesses
who are the most difficult to serve. However, as of August 2019,
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patients on State Hospitals’ waitlist who were being treated through
the LPS Act had been waiting an average of about one year for a

bed, as Figure 6 shows. In fact, two of these individuals had been
waiting nearly three years to be admitted to a state hospital facility.
Information that State Hospitals shared with us indicated that as

of January 2020 there were 138 individuals being treated under the
LPS Act in state hospital facilities that State Hospitals recommended
be discharged, but who had not yet been discharged to lower levels
of care. This factor certainly influences how long individuals receiving
care under the LPS Act wait to be admitted to a state hospital facility.
However, as we explain later in this section, we determined the
primary factor that narrows access to state hospitals facilities is State
Hospitals’ mandate to care for another significantly sized population
of individuals

Figure 6
A Shortage of State Hospital Facility Beds Has Delayed Critical Treatment for Individuals Placed on LPS Act
Conservatorships

STATE HOSPITAL GENSUS

INDIVIDUALS INVOLVED WITH INDIVIDUALS TREATED
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Source: State Hospitals'reported bed census data as of November 2019, the fiscal year 2019-20 May Revision to the Governor’s Budget, and auditor
analysis of State Hospitals’ patient reservation data as of August 2019.
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While individuals wait for space at a
state hospital facility, they may not
receive care that fully protects them
or others around them.

Individuals waiting for admission to a state hospital facility
sometimes receive inadequate levels of care while they wait. As
we explain in more detail in the next section, the only county we
reviewed that retained historical waitlist and referral information
related to LPS placements was Los Angeles. Our review of that
county’s records found that while individuals were waiting for
placement at a state hospital facility, they most often received
their care in general acute hospitals or similar treatment facilities.
However, Los Angeles’s records demonstrate that in several
instances, these lower levels of care created risk for both the
waitlisted individuals and the staff of the facilities. For example, in
one case, an individual exhibiting repeated self-injurious behavior
was referred to a state hospital facility. While waiting for an
available state hospital bed, they were taken off the state hospital
facility referral list and admitted to a private facility. During their
stay at the private facility, they engaged in additional self-injurious
behavior, requiring several emergency room visits at a general
hospital. Because of this behavior, the private facility would not
readmit that individual to its care, so they remained at the general
hospital. They were placed back on the state hospital’s facility’s
waitlist, and the state hospital facility eventually admitted the
individual three months after the second referral and five months
after the initial referral. This case and others demonstrate that while
individuals wait for space at a state hospital facility, they may not
receive care that fully protects them or others around them.

State Hospitals has different populations who compete for space

in its facilities, and legal mandates require it to treat individuals
involved with the criminal justice system; however, these mandates
do not exist for individuals receiving treatment through the

LPS Act. In particular, state law permits individuals charged with
certain felonies—whom courts have found incompetent to stand
trial (IST defendants)—to be placed in a state hospital or other
secured facility in order to be restored to competency. A significant
body of case law has established that the due process rights of IST
defendants include the right to timely and adequate treatment.
State law generally requires IST defendants charged with certain
felonies to be transferred to state hospital facilities for placement
and allows for treatment at other facility types only under specified
circumstances. According to recent case law, the State has up to

60 days from the date of commitment to a state facility by a court
to admit an IST defendant. In addition to the legal obligation to
preserve due process by quickly admitting these defendants, federal
courts have more broadly required the State of California to address
prison overcrowding and inadequate in-prison medical and mental
health care. Further, state law requires State Hospitals to provide
inpatient services to certain paroled offenders who pose a danger
to others because of their mental illnesses unless the department
certifies that there is reasonable cause to believe that the individual
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can be treated effectively in an outpatient setting. Except under
limited circumstances, the LPS Act does not similarly and explicitly
require other individuals to be placed in state hospital facilities.

Because State Hospitals is legally required to treat individuals
involved with the criminal justice system, state hospital facilities
have comparatively few beds to treat individuals placed on a
conservatorship through the LPS Act, even though those facilities
may provide the most appropriate level of care. State Hospitals” data
show that the total capacity in its facilities as of November 2019 was
just under 6,300 beds and that 84 percent of these beds were
occupied by individuals who were involved with the criminal justice
system. At that time, individuals receiving treatment through the
LPS Act occupied fewer than 720 beds—about 11 percent of bed
capacity. According to its chief of fiscal and program research,

State Hospitals typically maintains a bed occupancy rate of 95 to

97 percent, with vacancies occurring most often in units that are
not available to the general patient population because they provide
specialized services or medical treatment. She explained that
vacancies in beds also occur because of the overall flow of patients
as admissions, discharges, and temporary discharges take place.

As of February 2019, nearly 650 individuals statewide who had been
found incompetent to stand trial were waiting to receive treatment
at state hospital facilities to improve their mental condition. At

the same time, 200 people receiving care through the LPS Act
were also waiting for state hospital facility beds. While the average
monthly population of individuals being treated under the LPS Act
in state hospital facilities increased by about 28 percent from 2014
to 2018, the average number of individuals waiting for placement
in a state hospital facility who were receiving treatment through
the LPS Act increased by more than 500 percent, from an average
of 31 individuals in fiscal year 2014—15 to an average of 197 in

fiscal year 2018—19. Although State Hospitals has allocated some
additional beds for individuals receiving their care through the
LPS Act, it projects that this waitlist will continue to grow. The
fact that courts or counties have determined that these individuals
require care at state hospital facilities indicates that these facilities
represent one of the few, if not only, opportunities for these
individuals to obtain the treatment they need to improve their
mental health. When the State does not provide timely access to
treatment at state hospital facilities to those who need it, it fails

to adequately care for these vulnerable individuals.

Despite the upward trend in the need for space at its facilities, State
Hospitals has not acted to significantly increase its capacity to treat
individuals on conservatorships. The director of State Hospitals
stated that it has largely focused its requests for additional funding
on the criminal justice population that it has a mandate to serve.
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San Francisco and Shasta have not
assessed their needs for treatment
beds to the same extent as

Los Angeles.

In response to our request for the cost to reduce and stabilize its
waitlist for individuals receiving treatment under the LPS Act,
State Hospitals estimated that it needs an additional 330 beds and
that the cost for staffing to support these new beds would be about
$85 million annually, in addition to one-time construction costs
between $250 million and $425 million. However, the department
cautioned that these numbers are preliminary and rough
order-of-magnitude estimates and are not the result of a formal
operational budget estimate or a formal construction estimate
process performed by the Department of General Services.

Some Counties May Not Have Enough Beds to Treat All Patients Who
Require Care

Beyond state hospital facility capacity, Los Angeles and Shasta
reported that they have a shortage of local treatment beds for a
variety of levels of care, while San Francisco could not state whether
it has a need for additional local treatment beds, as we discuss later
in the section. However, the three counties have not uniformly
tracked the number of individuals waiting for placement. The
Department of Health Care Services (Health Care Services) and
State Hospitals do not require counties to report this information,
nor did the three counties elect to send it of their own accord. As

a result, although Los Angeles was able to demonstrate how many
treatment beds it needs in comparison to its current capacity,

San Francisco and Shasta did not have similar information.

Los Angeles has a robust assessment of its treatment bed capacity
and needs. Its Department of Mental Health issued an extensive
report to the county board of supervisors in October 2019 that
assessed the shortage of mental health treatment beds in the
county. The report included a discussion of the county’s current and
future needs for treatment beds and services, an assessment of all
contracted beds, and plans for the creation of new beds. Among a
wide range of recommendations for additional treatment resources
and beds, the report concluded that the county needed more than
1,500 additional beds to serve individuals who need longer-term,
around-the-clock treatment. Los Angeles also maintains historical
information on its bed waitlists and referrals to certain types

of facilities, and it has publicly stated that it is developing an
application (app) for tracking the availability of mental health
treatment beds throughout the county, including urgent care and
crisis beds.

In contrast, San Francisco and Shasta have not assessed their needs
to the same extent. Shasta does not maintain historical waitlist
information, and San Francisco has only limited historical waitlist
data. San Francisco’s deputy director of care coordination in its
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Department of Public Health stated that since February 2019,

the department has tracked wait times until admission for
individuals once they have been accepted to long-term care
facilities, but it does not track wait-time data for individuals before
acceptance. According to the deputy director, the department will
begin tracking all referrals in July 2020. Although San Francisco
has been increasing the number of its short-term psychiatric
stabilization beds, a program coordinator for mental health reform
in its department of public health stated that it has not completed
a needs assessment similar to the one Los Angeles performed;
however, the policy and planning director in that department stated
that the county is working on a project to use modeling to simulate
bed need, the results of which should be available in the summer
of 2020. San Francisco also recently launched an app on a public
dashboard to track bed resources for substance use disorder in

the county, and according to the mental health reform program
coordinator, the county plans to expand this public dashboard to
mental health treatment beds soon.

Given Shasta’s comparatively smaller size, it is able to know at

a point in time each month how many people are waiting for
treatment beds because county staff convene monthly to manage
placement. Consequently, the county can roughly estimate its need
for a limited number of additional beds. However, it does not have a
comprehensive assessment based on its needs over a longer period.

Recent actions taken by the California Mental Health Services
Authority (CalMHSA)—a joint powers authority composed
predominantly of counties—also indicate that counties beyond
those we reviewed require additional treatment bed capacity. In
response to the shortage of available state hospital facility beds,
CalMHSA has researched available sites for a new alternative

to state hospital facilities. It has identified potential sites in

two counties that could offer member counties additional beds
for their residents being treated through the LPS Act. CalMHSA
surveyed its member counties in 2018 to determine the total
number and types of beds that they are interested in having in a
new facility, which collectively ranged between nearly 8o to slightly
more than 330 beds depending on the location.

Further complicating an assessment of the available treatment
bed resources, neither Health Care Services nor State Hospitals
tracks wait times or the need throughout the State for treatment
facilities based on county-specific conditions or the demand

for different levels of care. Public guardians and county mental
health departments may struggle to place individuals at treatment
facilities in their own counties because their facilities lack capacity
or the ability or willingness to provide the needed services. In
these contexts, counties sometimes place individuals at treatment
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Case law holds that conservatorship
proceedings are presumptively
nonpublic, in part to protect
individuals’ privacy interests.

facilities in other counties. For example, we noted that Shasta
sometimes sends individuals for whom it is the conservator

to Riverside County for placement. In Chapter 3, we present

a potential solution for tracking statewide information about

the resources counties use to provide treatment and the related
outcomes. The State could thus better position itself to know when
counties have treatment resource challenges through data collection
efforts such as those we recommend in Chapter 3.

Los Angeles’s Department of Mental Health and Superior Court Have
Not Adequately Served Individuals on Conservatorship

Los Angeles’s Department of Mental Health and superior court
have engaged in practices that do not ensure that individuals
subject to conservatorship receive adequate privacy protections
and appropriate treatment. The Los Angeles Superior Court

(Los Angeles Court) has held conservatorship proceedings in public
settings instead of safeguarding the confidentiality of individuals’
private health information, as the superior courts in San Francisco
and Shasta have. Further, many conservatorships in Los Angeles
ended when doctors failed to provide essential testimony in court
proceedings. In these cases, the court could no longer authorize
involuntary treatment, even though some individuals may have still
needed it.

Los Angeles Court Has Not Acted to Protect the Privacy of Individuals in
Conservatorship Proceedings

The Los Angeles Court has not provided the same level of privacy
protection to individuals in conservatorship proceedings as

San Francisco Superior Court (San Francisco Court) and Shasta
Superior Court (Shasta Court). Case law holds that conservatorship
proceedings are presumptively nonpublic, in part to protect
individuals’ privacy interests. Thus, unless a party to the hearing
demands a public hearing, the law effectively requires that
conservatorship court proceedings, during which confidential
patient records may be discussed, be closed to the public. That
mental illness can have a stigmatizing effect on those who are

ill is widely acknowledged, and courts have recognized that
conservatorship proceedings can pose a threat to the personal
reputations of the people involved. The San Francisco Court and
Shasta Court have mitigated this threat by holding conservatorship
proceedings in closed courtrooms unless the individuals who are
the subjects of the hearings grant access to outside parties. As a
result, members of the public may not hear individuals’ private
information at conservatorship proceedings in these two counties,
unless the individuals choose to have public hearings.
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Contradicting legal precedent, the Los Angeles Court conducts
conservatorship proceedings that are open to the public unless
individuals specifically request closed hearings. Further, the court
does not fully ensure that individuals are aware that they can make
such a request. According to a judge at the Los Angeles Court, the
court’s practice is to presume that proceedings are open unless
closed proceedings are requested. During these open proceedings,
individuals in Los Angeles testify about their mental health and
hear testimony about their medical records in the presence of
many others, including medical providers, other individuals in
conservatorship proceedings, and community members. The
information discussed routinely includes individuals’ full names,
specific mental health diagnoses, medications, and symptoms. In
effect, the practice of holding public conservatorship proceedings
unless an individual requests a closed hearing contradicts legal
precedent and potentially deprives individuals of their right to
privacy during these proceedings.

The Los Angeles Court indicated to us that it believes
conservatorship proceedings are not presumptively nonpublic and
stated that its procedures are intended to maximize the number

of cases it can handle in a fair and expeditious manner. We believe
handling cases in a way that maximizes privacy and minimizes
potential stigma is of overriding importance and a clear requirement
under the law. The Legislature’s express intent is to protect the
dignity and privacy of the people being treated involuntarily under
the LPS Act. Allowing public access to the confidential and sensitive
information presented at court proceedings clearly contradicts

that intent, creating a situation in which the very process meant to
protect individuals’ rights simultaneously threatens to erode them.

Further, the practice we observed in Los Angeles could be occurring
elsewhere in the State. Data published by the Judicial Council of
California (Judicial Council) show that the Los Angeles Court
receives far more mental health-related court filings than any other
court in the State. To the extent that other courts, because of their
size or staffing, are facing workload pressures similar to those that
the Los Angeles Court indicated it faces, they may be engaging in
similar practices. In light of that and of the Los Angeles Court’s
incorrect interpretation of the law, we believe the Legislature should
take steps to provide more explicit direction to courts. Although we
believe case law, in conjunction with state law, makes it clear that
conservatorship proceedings are to be held in closed courtrooms
unless an individual demands a public hearing, the Los Angeles
Court’s incorrect interpretation and practices demonstrate that an
explicit statutory prohibition would likely benefit the individuals
whose privacy is at risk in these proceedings.
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The effect of prematurely
terminated conservatorships can
be devastating.

Los Angeles’s Poor Coordination of the Conservatorship Process Has
Disrupted Care

As we explain in the Introduction, a court can place an individual

on a conservatorship if they are unable to meet their basic personal
needs for food, clothing, or shelter because of a mental illness.
Unless renewed, these conservatorships can be up to a year long
and are ordered by a court following either a hearing or, if requested
by the individual in question, a trial. An essential component of a
conservatorship hearing or trial is the medical evidence that courts
consider to determine whether the individual is unable to meet their
basic personal needs because of a mental illness. A county seeking
to impose or to renew a conservatorship must prove beyond a
reasonable doubt that the person meets the grave disability criteria,
which, at trial, is typically done by having a doctor testify and answer
questions about the individual. However, in Los Angeles, 10 of the
20 conservatorship cases we reviewed were terminated when the
county was seeking to renew the conservatorships, and six of those
10 conservatorships ended after doctors failed to testify. The presence
of a doctor at the trial—as opposed to the doctor submitting written
testimony to the court—is important because courts have found that
one purpose of a trial is to provide the person who is the subject

of a conservatorship proceeding the opportunity to cross-examine
the doctor. In the six cases above, the court could not proceed
because the doctors failed to testify; and as a result, the associated
conservatorships terminated without renewal.

The effect of prematurely terminated conservatorships can be
devastating. One of these six cases involved an individual whose
health had improved during the conservatorship period. However,
they had limited insight into their illness and refused treatment
after their conservatorship terminated. County documentation
related to the case indicated that without treatment, the individual
grew violent toward others and neglectful of their own well-being.
In this case, the disruption to the individual’s care caused harm
and also did not facilitate their successful return to the community,
as several months later the public guardian petitioned for another
conservatorship, which the court granted.

Although we observed six cases in which a doctor’s failure to
testify at the trial meant that a conservatorship terminated, this
breakdown in the conservatorship process is a widespread problem
in Los Angeles. According to a February 2019 report from the
director of Los Angeles’s Department of Mental Health to the
county’s board of supervisors, nearly 20 percent—106 out of 618—
of the conservatorships that ended in fiscal year 201718 did so
because doctors did not testify in court. The deputy director of

the Los Angeles Office of the Public Guardian (deputy director
public guardian) explained that doctors are sometimes available
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only on certain days and that the county attempts to schedule court
proceedings for those days; for one case we reviewed, she indicated
that the court scheduled a proceeding for a date on which the
doctor was not available. She further noted that testifying in court
is not a reimbursable medical service for private doctors, which
may also factor into their absence. However, she also acknowledged
that the county has not addressed this problem in a systemic
manner. Instead, the county has implemented solutions case by case
and only by, for example, attempting to resolve scheduling conflicts
or, as a last resort, issuing subpoenas for doctors to testify.

A more comprehensive solution is available that the county has not
used. Both the director of the Department of Mental Health and
the deputy director public guardian told us that doctors employed
by the county could testify at conservatorship trials as expert
witnesses. Having them do so would provide the county with a
reliable resource to provide essential medical testimony in those
cases when an individual’s treating doctor does not appear in court.
According to the deputy director public guardian, the county has
not implemented this solution in part because of concerns that

the doctor providing care to the individual during conservatorship
can provide more thorough testimony than an expert witness can
present and that this fact may affect the effectiveness of the
testimony. These concerns notwithstanding, Los Angeles’ current
practice is resulting in terminated conservatorships that may

result in harm to individuals who still need care. In light of that,
Los Angeles should do all that it can to attempt to continue
conservatorships that it believes are benefiting individuals.

Los Angeles and San Francisco Have High Percentages of Individuals
Who Were Not Enrolled in Ongoing Care After Leaving Involuntary Holds

Los Angeles’s and San Francisco’s lack of coordination with medical
facilities has often left individuals who are released from involuntary
holds without connections to county mental health treatment
services. These connections are important because counties are
responsible for implementing significant aspects of the LPS Act, and
they also have critical responsibilities for delivering services as part of
the State’s public mental health care system. Thus, they are uniquely
placed to ensure that individuals released from LPS Act holds are
connected to the treatment they need. Treatment following a hold
can range from appointments for wellness visits and therapy services
to more intensive levels of care, such as full-service partnerships or
assisted outpatient treatment programs. In particular, full-service
partnerships and assisted outpatient treatment involve a personal
case manager for each client who coordinates care across a variety
of services, including psychiatric services and housing assistance.
These programs are the most comprehensive and intensive
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In Los Angeles, about one-third of
the individuals from our case file
review who had a high number

of 72-hour holds in their lifetimes
were not enrolled in these intensive
outpatient service programs at
any point from fiscal year 2016-17
through 2018-19.

methods available to all counties for providing community-based

care to individuals with serious mental illnesses. According to
guidelines published by the Center for Mental Health Services within
the U.S. Department of Health and Human Services, meaningfully
improving an individual’s prospects for success after crisis intervention
requires good discharge planning. The guidelines further note that crisis
intervention is only one part of a larger system of care. The guidelines
state that taking meaningful measures to reduce the likelihood of future
emergencies is a key principle of providing crisis care. Nonetheless,

the two counties have high percentages of individuals who were not
enrolled in intensive services after leaving involuntary holds.

To assess the counties’ success in ensuring ongoing county services,

we identified all the people who had been placed on five or more
short-term holds from fiscal years 2015—16 through 2017-18 and
reviewed whether the counties had enrolled those individuals in
full-service partnerships or assisted outpatient treatment in fiscal

year 2018—-19. Los Angeles had nearly 7,400 individuals with five or
more short-term holds over that time, and only 9 percent of those
individuals were enrolled in full-service partnerships or assisted
outpatient treatment. The percentage of people enrolled in these
intensive treatment services in San Francisco was even lower.5

Figure 7 summarizes these results. Because individuals with such

a high number of short-term holds in three years represent a very
high-need population, it is important that a much higher percentage of
these individuals be connected to counties’ most intensive treatment
programs. In Los Angeles, about one-third of the individuals from

our case file review who had a high number of 72-hour holds in

their lifetimes were not enrolled in these intensive outpatient service
programs at any point from fiscal year 2016—17 through 2018—-19. These
included one individual who had been held more than 10 times and had
been refusing medication and threatening to kill others and themselves.

Additionally, we identified individuals from our case file review who
had been placed on multiple short-term holds and then determined
whether the counties had followed up with them in the two weeks
following the hold to connect them to any type of service. In Shasta,
only one person from our selection was a county resident and had been
placed on multiple holds, and the county had connected that individual
to supportive services. However, San Francisco did not provide
supportive services to four of the six individuals we reviewed who had
been held multiple times. Two returned to incarceration at the end of
their holds. Similarly, Los Angeles did not provide services to six of the
nine individuals we reviewed who had been held multiple times.

5 We do not present the number of individuals held five or more times in Shasta during this period to
protect the confidentiality of these few individuals.
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Figure 7
A Small Proportion of Individuals Who Were Held Multiple Times for Involuntary Treatment Were Then Enrolled in
Intensive Outpatient Services in Los Angeles and San Francisco

PROPORTION OF INDIVIDUALS WITH FIVE OR MORE HOLDS
OVER THREE YEARS CONNECTED TO INTENSIVE AFTERCARE

LOS ANGELES SAN FRANCISCO
Approximate Population: Approximate Population:
7,400 individuals 200 individuals

Source: Analysis of data from the California Department of Justice about involuntary holds and county data on enrollment in outpatient services to
determine the number of individuals who were involuntarily held five or more times from fiscal year 2015-16 through 2017-18 and then enrolled in
full service partnerships or assisted outpatient treatment in fiscal year 2018-19.

Note: Values are approximated to protect the confidentiality of the individuals summarized in the data. For the same reason, results for Shasta County are
not shown.

In Los Angeles and San Francisco, county staff presented several
reasons why they might not have provided aftercare services

to individuals who had repeatedly been involuntarily held for
treatment. Specifically, these counties indicated that some
individuals choose not to participate in the voluntary services

that they offer. Both counties also stated that they might have
provided these individuals with connections to other services
beyond full-service partnerships and assisted outpatient
treatment. Although this may be true, these two service types

are comprehensive and intensive treatment programs. Therefore,
we expected a greater percentage of high-need individuals to be
connected to them. Los Angeles also noted that it has no mandate
to serve individuals who are privately insured and can receive their
mental health care through a private provider. However, among the
randomly selected cases we reviewed—for which documentation
was available in the involuntary hold records—we found that

a high percentage of individuals were enrolled in Medi-Cal or

had received county mental health services. Further, although

our selection of cases suggests that the percentage of individuals



34

California State Auditor Report 2019-119

July 2020

The lack of knowledge of both

Los Angeles and San Francisco
regarding short-term holds makes
it difficult—if not impossible—for
them to connect individuals to
ongoing treatment.

with private insurance is low, the presence of private health care
coverage and other post-hold treatment options does not change
the overall conclusion that Los Angeles and San Francisco have
significant numbers of individuals who are not enrolled in intensive
outpatient treatment despite being involuntarily held many times.
For example, if half of the 7,400 individuals we identified as

being held five or more times in a three-year span were privately
insured, Los Angeles’s enrollment rate in intensive mental health
services among these individuals would still be only 17 percent.
Finally, Los Angeles also offered other explanations for why its
percentage of individuals enrolled in full service partnerships or
assisted outpatient treatment was low. We assessed each of these
reasons and found none of them adequately explained why such a
high-need population would be so infrequently enrolled in intensive
outpatient services.

Both Los Angeles and San Francisco are aware of the gaps in their
ability to connect individuals leaving holds with aftercare. Table 1
summarizes these gaps. Los Angeles’s staff acknowledged the
weaknesses in the county’s system for coordinating continued care
with medical facilities, stating that in some cases the county is only
aware of individuals being discharged from short-term holds if the
treatment facilities holding them decide to notify it. San Francisco
stated that it is aware of individuals who are placed on holds only
at Zuckerberg San Francisco General Hospital and Trauma Center
(Zuckerberg), one of its seven designated treatment facilities in the
county. However, from January 2014 through October 2019, about
56 percent of individuals leaving short-term holds in San Francisco
were leaving treatment facilities other than Zuckerberg. Further,
the county explained that it does not receive automatic alerts about
short-term holds even at this facility; instead, to know whether
someone has been on a hold, the county must actively search for
that individual’s name—which severely limits the usefulness of the
data for the purpose of connecting people to supportive services.
The lack of knowledge of these two counties regarding short-term
holds makes it difficult—if not impossible—for them to connect
individuals to ongoing treatment.

Los Angeles has connections it could expand with designated
facilities to ensure that it is aware of individuals leaving holds so
it can transition those individuals to the appropriate continuing
treatment. Its Department of Mental Health provides liaisons to
the county hospitals it operates, and these liaisons attempt to link
individuals leaving holds to appropriate post-hold care. However,
Los Angeles operates only three of the 49 designated facilities in
the county. The interim director of the Department of Mental
Health’s intensive care division informed us that in January 2020,
Los Angeles added liaisons to two additional hospitals as part

of a pilot program. In addition, according to the director of
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that department, the county plans to make improvements to its
collection and analysis of data related to short-term holds, but
the exact data that it needs and how it will obtain such data is
still under discussion. If it improves its awareness of short-term
involuntary holds, Los Angeles could then better coordinate care
for individuals leaving those holds.

Table 1
Los Angeles and San Francisco Have Not Adequately Coordinated With
Treatment Facilities to Ensure That Individuals Receive Ongoing Care

The county mental health agency...

...WORKS WITH ...FOLLOWS UP TO ENSURE
ALL TREATMENT THAT INDIVIDUALS WITH
FACILITIES TO HIGH LEVELS OF NEED
COORDINATE RECEIVE THE SERVICES

ONGOING CARE. THEY REQUIRE.

Los Angeles X X X
San Francisco X X X

...HAS A PROCESS
TO ENSURE THAT

IT IS AWARE OF
ALLHOLDS.

Source: Interviews with staff, county documentation, and medical records in selected case files
from Los Angeles and San Francisco.

San Francisco has also taken some steps to connect individuals to
the ongoing care they need. It operates a number of lower-level
treatment and residential facilities for individuals receiving care after
a short-term LPS Act hold, and according to a social worker with
San Francisco’s Department of Public Health, the county is aware

of the need for follow-up care when a designated treatment facility
discharges someone to one of these facilities. In addition, the county
operates a number of small programs to which it attempts to connect
individuals with complex needs, which it attested frequently includes
individuals who have recently been on short-term holds. Although it
is encouraging that Los Angeles and San Francisco have made some
efforts to connect individuals leaving short-term holds to additional
mental health services, there is more they must do.

The challenges that Los Angeles and San Francisco face in
attempting to connect individuals to services following short-term
holds are made worse by the lack of available data about those
individuals’ previous short-term holds. Counties are largely unable
to access information about when individuals are placed on
short-term holds and when they are discharged. As we describe
earlier, treatment facilities in the counties we reviewed do not
always share information about short-term holds with the counties’
mental health departments. However, state law requires these
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The sole possessor of the most
comprehensive data about
short-term holds—the Department
of Justice—is an agency that does
not have direct responsibility for
overseeing or providing for mental
health care.

facilities to report certain short-term holds to the California
Department of Justice (Justice) so that Justice can use this
information to determine whether individuals are prohibited from
owning firearms.c Although Justice has both express permission to
and a valid business reason for possessing information about holds,
state law deems that this information is confidential unless it is
relevant to a court proceeding regarding an individual’s right to own
or possess a firearm, and Justice indicated that it has not entered
into any interagency agreements with other state agencies or county
mental health departments to share these data. In other words, the
sole possessor of the most comprehensive data about short-term
holds is an agency without direct responsibility for overseeing or
providing for mental health care.

Because counties cannot access statewide data about short-term
holds, they lack information that might enable them to provide
adequate ongoing care to individuals with mental illnesses. Even
if counties were to develop local agreements with their designated
facilities to share information, that would still leave counties
without information about individuals’ holds in other counties. This
information could be essential to knowing what types of services
an individual requires. For example, staff at all three counties we
reviewed stated that they may make different decisions about the
level of follow-up care to support an individual who they believe
has been only held once versus someone they know has been held
three or four times in the recent past.

The State would experience at least two benefits if the Legislature
allowed Justice to share its repository of information about
short-term holds with Health Care Services. First, the agency

that is primarily responsible for administering the LPS Act would
have access to significant and important data about the use of the
act. State law charges Health Care Services with collecting and
publishing quantitative information concerning LPS Act holds.
However, state law prohibits Health Care Services from having

any information that would reveal individuals’ names, and the
information it does possess is limited and incomplete. The problems
with its data are substantive enough that when we were considering
how to answer straightforward questions for this audit—such as
how many times individuals were placed on short-term holds—

we determined that we had to base our conclusions on data we
obtained from Justice rather than Health Care Services. If the
Legislature granted Health Care Services permission to access the
treatment facility reports that Justice maintains, it would likely
enhance its ability to oversee the implementation of the LPS Act.

6 Under state law, individuals who are the subject of short-term holds are prohibited from owning
or possessing a firearm for a period of five years from the date of the hold, or under certain
conditions, for the remainder of their lives.
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Second, if Health Care Services had more complete data, it would
be able to share information about short-term holds with counties.
As we describe earlier, counties cannot easily access information
about an individual’s previous short-term holds, even though this
information may be valuable to them in making decisions about
the type of services with which to connect people. If Health Care
Services had access to comprehensive data about short-term holds
and express permission in state law to share those data, it could
make information about previous holds available to counties when
individuals are held at treatment facilities in their jurisdictions. To
protect individuals’ privacy, Health Care Services should ensure
that counties can only access information about short-term

holds for residents and allow access to out-of-county residents’
information only when they are placed on holds and only for the
duration of that treatment. Further, this change would allow Justice
to continue to maintain the data it needs to determine whether
individuals can legally own firearms.

Finally, the Legislature would need to take one additional action to
ensure that the information that Health Care Services shares with
counties is as complete as possible. Treatment facilities are not
currently required to report to Justice short-term holds that are the
result of grave disability. Therefore, any holds resulting from this
criterion would not be among the information that Justice would
share with Health Care Services. To address this gap in information,
the Legislature could require treatment facilities to report all
short-term holds resulting from grave disability directly to Health
Care Services.

Recommendations

Legislature

To ensure that counties are able to access important data about
individuals whom they place on involuntary holds under the

LPS Act, the Legislature should amend state law to do the following:

+ Require Justice to make the information that mental health
facilities report to it about involuntary holds available to Health
Care Services on an ongoing basis.

+ Require treatment facilities to report to Health Care Services all
short-term holds that result from the grave disability criterion.

+ Direct Health Care Services to obtain daily the mental health
facility information from Justice and make that information,
as well as the information that facilities report directly to it,
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available to county mental health departments for county
residents, and for a limited time for nonresidents on an
involuntary hold within the county.

To ensure that it is informed about the costs of providing adequate
care to individuals treated through the LPS Act, the Legislature
should require State Hospitals to report by no later than April 2021
about the cost of expanding its facilities’ capacities to reduce and
stabilize the LPS waitlist. The report should include a range of
options including, but not limited to, reducing the LPS waitlist to
limit wait times to within 6o days.

To protect the privacy of individuals who are the subject of
conservatorship proceedings, the Legislature should amend state
law to explicitly prohibit these proceedings from being open to the
public unless the subjects of the proceedings direct otherwise.

San Francisco and Shasta

To evaluate and address shortages in the capacity of their treatment
facilities, San Francisco and Shasta should, by August 2021, conduct
assessments that determine the number and type of treatment beds
that they need to provide adequate care for individuals who require
involuntary treatment. Once the counties complete the assessments,
they should adopt plans to develop the needed capacity.

Los Angeles and San Francisco

To ensure that they connect patients who have been placed on
multiple short-term holds to appropriate ongoing treatment,

Los Angeles and San Francisco should, by no later than

August 2021, adopt systematic approaches to identifying such
individuals, obtaining available mental health history information
about these individuals, and connecting these individuals to
services that support their ongoing mental health.

Los Angeles

To ensure that conservatorships do not terminate because of the
absence of testimony from doctors, Los Angeles should immediately
implement a comprehensive solution to this problem, such as using
its own staff as expert witnesses when individuals’ treating physicians
are unable to testify. In addition, by no later than August 2021, it
should develop a revised approach to scheduling conservatorship
hearings and trials so that it significantly reduces the rate at which
doctors’ failures to testify result in terminated conservatorships.



Chapter 2

STATE LAW LIMITS COUNTIES’ ABILITY TO EFFECTIVELY
TREAT INDIVIDUALS WHO REQUIRE INVOLUNTARY
OUTPATIENT CARE

Chapter Summary

Individuals in Los Angeles, San Francisco, and Shasta were
repeatedly placed on involuntary holds and conservatorships by
designated professionals, such as medical facility staff, and by
courts. Although those with mental illness who cycle through
involuntary treatment receive frequent care, the intended outcome
of that care is to prevent immediate harm rather than to promote
long-term recovery from the symptoms of their mental illnesses.
This type of recovery generally requires ongoing outpatient
treatment rather than crisis care. Many of the individuals who
were placed on repeated conservatorships struggled to maintain
their stability after leaving the treatment facilities, in large part
because they frequently failed to take medication that was essential
to managing their symptoms. State law already includes a less
restrictive involuntary treatment option—assisted outpatient
treatment—that could support these individuals in their efforts to
maintain stability in their communities so that they do not cycle
back to restrictive involuntary holds. By amending requirements
for assisted outpatient treatment, the Legislature could improve
counties’ ability to effectively serve individuals who require this
level of care.

Many Individuals Are Subject to Repeated Short-Term Holds and
Conservatorships

The LPS Act’s short-term holds and conservatorships do not
sufficiently provide the ongoing care that some individuals need

to remain healthy. Our review found that many individuals have
repeatedly cycled in and out of short-term involuntary holds or

in and out of conservatorships. These individuals likely also need
intensive care while they are in their communities rather than
involuntary treatment under the LPS Act alone. However, the
nature of their mental illnesses can make ensuring that they receive
voluntary treatment challenging.

California State Auditor Report 2019-119
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Many people in each of the

three counties we reviewed were
placed on involuntary holds
multiple times, and some were
placed on a high number of holds,
indicating that these individuals
repeatedly received crisis care.

The Counties Held Thousands of Individuals More Than Once, Some of
Whom Cycled Through Many Involuntary Holds

In alignment with the Legislature’s intent to end the inappropriate,
indefinite, and involuntary commitment of persons with mental
illness, state law requires individuals on 72-hour holds to be
released before the 72-hour period has elapsed if designated
professionals determine they no longer require evaluation or
treatment through an involuntary hold. However, there is a
meaningful difference between being stable enough to be released
from an involuntary hold and being able to maintain self-care

and sustained mental health. Therefore, people who are released
from short-term holds are still at risk for experiencing difficult
and disruptive symptoms of their mental illnesses and potentially
requiring additional involuntary holds to receive care.

Many people in each of the three counties we reviewed were placed
on involuntary holds multiple times, and some were placed on a
high number of holds, indicating that these individuals repeatedly
received crisis care because of symptoms related to mental illness.
As Figure 8 shows, Los Angeles had the highest percentage of
repeated 72-hour holds. Los Angeles also had the highest number
of individuals placed on multiple short-term holds; in fact, from
fiscal years 2014—15 through 2018—19, Los Angeles’s designated
professionals placed more than 500 people on 72-hour holds who
had each already been subject to at least 50 prior holds. These
numbers are troubling because they indicate that these individuals
consistently had difficulty managing their mental illnesses. The
crisis care they received during involuntary holds, on its own, did
not help them achieve long-term recovery or stabilization.

Further, experiencing repeated crises can have negative effects

on people. Crisis care can itself be traumatic, particularly when
individuals cycle through it more than once. Each hold can include
aspects of care that are likely stressful and may even seem punitive
to the individual being held, including being taken into custody by
law enforcement, placed in seclusion, or put in physical restraints
at a treatment facility. Further, mental health research and literature
suggest that psychosis in general, and repeated psychotic episodes
in particular, may cause physical damage to the brain and make
treatment more difficult.

Finally, crisis care is costly for treatment facilities and counties.
The counties and treatment facilities we reviewed estimated that
providing services during one 72-hour hold can cost a treatment
facility between about $2,800 and $8,400, depending on the type
of facility. These costs largely relate to services that psychiatrists
or other professionals provide during the hold. In addition, Shasta
indicated that it can incur administrative costs as well.
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Figure 8
Many Individuals Have Been Subject to Multiple Short-Term Holds

HOLDS PER INDIVIDUAL
m SINGLE ™ MULTIPLE

LOS ANGELES SAN FRANCISCO SHASTA COUNTY

166,000

Individuals

14,000

Individuals

2,000

Individuals

NEARLY 10,000 NEARLY 300 NONE
— INDIVIDUALS PLACED ON MORE THAN 10 HOLDS IN THEIR LIFETIME ——

Source: Analysis of Justice’s mental health holds data.

Note: This analysis includes the lifetime total number of 72-hour holds for individuals with a hold or conservatorship between fiscal years 2014-15
and 2018-19. However, we excluded 6 percent of the 72-hour holds in our audit period from this analysis because we could not associate each of
these holds with a unique individual for reasons such as a blank date of birth or a likely fictitious name.

Many Individuals Experienced Multiple Conservatorships Because Their
Mental Health Deteriorated After Their Involuntary Treatment Ended

In addition to the people who cycled through short-term holds
multiple times, 18 of the 60 people whose conservatorship cases
we reviewed had been placed in conservatorships more than

once. About one in four people—14 of the 60 people whose
conservatorships we reviewed—were placed on conservatorship
again despite having successfully recovered during a previous
conservatorship. Individuals who are subject to repeated
conservatorships are of particular concern because each
conservatorship can represent years spent in a restrictive treatment
facility, away from loved ones and community life. The average
total time that individuals in the 60 cases we reviewed were held in
conservatorships was about three years.

The individuals in those 18 cases who were subject to multiple
conservatorships typically experienced deteriorating mental

health while living independently. In four cases, these individuals’
conservatorships terminated for reasons such as doctors not
testifying. However, in 14 of the 18 cases, the individuals left
conservatorship because they had recovered their ability to provide
for basic needs. Afterward, however these people experienced
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Two-thirds of the 60 conservatorships
we reviewed ended when public
guardians or courts found that the
individuals demonstrated they were
no longer gravely disabled by their
mental health conditions.

symptoms of mental illnesses that compromised their ability to
continue to care for themselves or exposed them to risks. For
example, delusions interfered with one person’s ability to maintain
housing; another person who was experiencing disorganized
thoughts lost a significant amount of weight after neglecting to
eat, even though they had funds for food and offers of assistance.
These declines occurred despite the fact that after they left
conservatorship, most of these individuals—unlike many of those
discharged from short-term involuntary holds—were connected
to or offered continuing mental health services while living in
their communities.

A key reason these individuals’ conditions worsened was their
illnesses made it extremely difficult for them to voluntarily take
the medications that were critical to their continued health. All
but one of the 60 people whose conservatorships we reviewed
had a history of not taking medication or limited understanding
that they had mental illness. For example, people diagnosed with
schizophrenia, which interferes with one’s perception of reality,
often did not recognize that they had a mental illness, even though
their symptoms were severe enough that they had qualified as
gravely disabled and therefore were placed on conservatorships.
Most of the 14 people whose cases we reviewed who were subject
to repeated conservatorships had incomplete awareness of their
illnesses, and some also believed medications could be poisoning
them or causing unusual behavior. Figure 9 illustrates why certain
people cycled through multiple conservatorship periods. We
found that they frequently recovered during conservatorship,
then stopped taking medication after they returned to their
communities, and, as a result, eventually were placed on
conservatorship again.

Under the LPS Act, and in keeping with its intent, a conservatorship
must end when the individual is no longer unable to provide for
their basic needs because of their mental illness. The case files we
reviewed documented the damage that symptoms had inflicted on
people’s lives before their conservatorships: delusions interfered with
their ability to work, paranoia strained their relationships with family,
and disorganized thinking led to behaviors for which they were
arrested. These symptoms became manageable for many individuals
during conservatorship, when courts could grant the conservators
the authority to administer the medication that was essential to
recovery. In fact, two-thirds of the 60 conservatorships we reviewed
ended when public guardians or courts found that the individuals
demonstrated they were no longer gravely disabled by their mental
health conditions; in other words, their treatment had achieved the
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desired results.” Nonetheless, many individuals who were subject

to multiple conservatorships stopped taking the medication after
their conservatorships terminated and, as a result, some experienced
effects such as homelessness or incarceration that further degraded
their quality of life. These individuals” experiences suggest the need
for the State to do more to ensure that counties can meet their needs,
as we discuss in greater detail in the next section.

Figure 9
Many People Cycled Back to Conservatorships After They Stopped Taking Their Medications

CONSERVATORSHIP COMMUNITY

« Restrictive setting « Independent setting
« Court-ordered medication « No court-ordered medication

People can leave conservatorship
when they are able to provide for
(&) O their basic personal needs for food,

oo | D00 oo clothing, or shelter.
ooE ooa .

> BD
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People whose files we reviewed were placed
on conservatorship more than once despite
recovering during conservatorship.

All of them had stopped taking their
medications before they returned
to conservatorship.

Source: Analysis of selected case files from the three counties we reviewed.

Counties Have Only Limited Ability to Use the LPS Act to Provide
Involuntary Outpatient Treatment

Without continuous intensive treatment, some individuals in

the cases we reviewed cycled through restrictive involuntary

holds, experienced homelessness and incarceration, and refused
medication. To reduce inappropriate, indefinite, and involuntary
commitments, the LPS Act intends that individuals will receive
services in the least restrictive setting appropriate to their needs.

To meet this goal, assisted outpatient treatment—which can provide
involuntary treatment in a community setting—may be necessary

7 We detail the reasons for the terminations of the 60 conservatorship cases we reviewed in
Table C.6 of Appendix C.
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The State’s approach of allowing
counties to choose whether

to adopt assisted outpatient
treatment programs is in contrast to
New York, which has required local
governments to operate assisted
outpatient treatment programs
since 1999.

for some individuals with serious mental illnesses who lack insight
into their conditions, and evidence shows it successfully improves
outcomes. However, counties face limitations offering assisted
outpatient treatment to some individuals because of restrictions

in state law that make it difficult to use this treatment option as a
step-down program from conservatorship and because it does not
explicitly allow medication to be ordered as a part of treatment plans.
Although San Francisco has adopted an innovative approach to its
conservatorship program that allows for supervising medication in
a community setting, the Legislature could foster a more uniform,
statewide solution by revising the LPS Act.

Fewer Than a Third of California’s Counties Have Adopted Assisted
Outpatient Treatment

Since 2003 the LPS Act has allowed—but not required—counties to
adopt assisted outpatient treatment programs.s These programs serve
individuals in need of intensive mental health treatment who do not
meet the criteria for an involuntary hold or conservatorship. Under
state law, assisted outpatient treatment can either be court-ordered or
voluntary. Consistent with the LPS Act’s emphasis on providing care
in the least restrictive environment, assisted outpatient treatment
programs must ensure that the individuals they treat are in the most
independent and least restrictive housing available in the community.
State law requires counties that provide assisted outpatient treatment
to include services such as psychiatric and psychological services,
vocational rehabilitation, substance abuse services, and assistance
with housing. Further, state law requires that counties use highly
trained mental health teams that assign a high number of staft

to each client, and the law specifies that every person receiving
assisted outpatient treatment must have a clearly designated mental
health personal services coordinator. Counties that operate assisted
outpatient treatment programs are required by the LPS Act to report
information about their programs to Health Care Services.

The State’s approach of allowing counties to choose whether to adopt
assisted outpatient treatment programs is in contrast to New York,
which has required local governments to operate assisted outpatient
treatment programs since 1999. Research in New York has shown
this treatment approach has substantially reduced both psychiatric
hospitalizations and the likelihood of arrest. Researchers have also
identified that individuals with mental illnesses are significantly more
likely to possess adequate supplies of their prescribed medications if
they are receiving assisted outpatient treatment.

8 The Legislature’s authorization of assisted outpatient treatment is not permanent and is set
to expire on January 1, 2022. However, the Legislature has extended the authorization for this
treatment option several times in the past.
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However, despite the potential benefits of assisted outpatient
treatment, only 19 of California’s 58 counties have reported to Health
Care Services that they have adopted these programs. Because

the three counties we reviewed have all adopted either full or pilot
assisted outpatient treatment programs, we assessed the reasons why
three additional counties—Butte County (Butte), San Bernardino
County (San Bernardino), and Santa Clara County (Santa Clara)—had
not yet done so.® Behavioral health commission meeting minutes

and statements from county supervisors and behavioral health
directors indicate that San Bernardino has been reluctant to adopt
another program that would need to be funded, and Santa Clara and
San Bernardino expressed concern about how assisted outpatient
treatment might be redundant to existing programs. In 2016 Butte’s
behavioral health department raised concerns about the level of
resources needed to support assisted outpatient treatment, the lack of
an enforcement mechanism to ensure participation in treatment, and
limited data from counties with programs. However, at a January 2020
meeting of its Board of Supervisors, Butte discussed its plans to adopt
a pilot assisted outpatient treatment program if it were awarded grant
funding. Chapter 3 of this report presents possible funding options

to support the establishment and expansion of assisted outpatient
treatment programs.

The requirements for assisted outpatient treatment present challenges
to successfully enrolling individuals in the treatment. Before a

court can compel an individual to participate in assisted outpatient
treatment, the county must be able to demonstrate that it has offered
the individual assisted outpatient treatment services and that the
individual failed to engage in treatment. The three counties we
reviewed each satisfies this criterion by demonstrating a sufficient
period of outreach to individuals offering them voluntary services.
According to county staff in San Francisco and Los Angeles, the
minimum period of outreach and engagement before each county
may attempt to pursue a court order is 30 days. A social worker

in Shasta’s Health and Human Services Agency explained that it
determines the appropriate duration of outreach case by case. Thus,
in all three counties, the outreach period for obtaining voluntary
participation may slow access to treatment. Further, the records from
Los Angeles and San Francisco show that a common reason that
they did not enroll individuals in assisted outpatient treatment was
that they were unable to locate those who had been referred for the
services. San Francisco explained that in many cases it makes attempts
to contact referred individuals but cannot locate them because those
individuals have had very limited to no previous contact with its
assisted outpatient treatment care team.

9 We selected these counties because of the range of locations, sizes, and populations that
they represent.
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Because the requirements to exit a
conservatorship are inconsistent
with the eligibility criterion for
assisted outpatient treatment,
individuals are left without access
to the type of help that could stop
them from cycling through the crisis
care system.

Changes to the LPS Act’s Criteria for Assisted Outpatient Treatment
Could Help Counties Serve Individuals Who Cycle Through
Involuntary Holds

The LPS Act’s existing eligibility requirements for involuntary
assisted outpatient treatment are a barrier to participation for some
of the people who would benefit from the program. Specifically, as
we previously explain, some individuals on conservatorships have
psychiatric histories that indicate they face a high risk of returning
to restrictive institutional care if they do not receive medication
and continuing intensive services after their conservatorships

end. However, under the LPS Act’s criteria for assistant outpatient
treatment, individuals exiting from conservatorships are unlikely

to be eligible for court-ordered participation in the program, as
Figure 10 shows. Specifically, to receive this treatment, individuals’
conditions must be substantially deteriorating. Further, within
specified recent time frames, either they must have been
hospitalized or received services in a mental health unit at least
twice, or they must have committed, attempted, or threatened
serious acts of violence toward themselves or others as a result of
their mental health conditions. In contrast, state law requires that
conservatorships end when a court determines that individuals are
no longer gravely disabled—in other words, they are able to care for
their own basic needs. Thus, these individuals are unlikely to satisfy
the criterion that they are substantially deteriorating. Because the
requirements to exit a conservatorship are inconsistent with the
eligibility criterion for assisted outpatient treatment, individuals are
left without access to the type of help that could stop them from
cycling through the crisis care system.

Counties could transition individuals who leave conservatorships
to involuntary assisted outpatient treatment if the Legislature
expanded the eligibility criteria for that treatment. Counties could
then use involuntary assisted outpatient treatment as a bridge from
an LPS Act conservatorship to less intensive, voluntary services

in the community while still providing services that could help
individuals remain stable and healthy. Although this step-down
approach would represent a continuation of involuntary care,

the LPS Act includes numerous protections to prevent indefinite
enrollment in involuntary assisted outpatient treatment. For
example, initial enrollment cannot exceed six months, and once

a court orders an individual to participate in assisted outpatient
treatment, the director of the treatment program must file a written
statement with the court every 6o days to affirm that the individual
continues to meet the program’s criteria. Finally, during each
60-day interval, the individual can petition the court to require that
the director of the program prove that the individual still meets
those criteria.
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Figure 10
Assisted Outpatient Treatment Helps Some Individuals Receive Critical Treatment in Their Communities,
But Its Criteria Limit Access for Those Who Recently Were Gravely Disabled

INDIVIDUAL MEETING CURRENT INDIVIDUAL LEAVING
ASSISTED OUTPATIENT GRITERIA CONSERVATORSHIP*
CHARACTERISTICS: CHARACTERISTICS:
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« Historically noncompliant with

treatment for mental illness « Accessing mental health services
voluntarily
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treatment « Taking prescribed medications
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Assisted outpatient treatment uses highly trained mental
health teams to manage wraparound services including:

- Coordination and access to medications
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- Substance abuse services
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« Veterans'services

Source: State law, county policies, and auditor analysis of case files.

* Conservatorships can end when individuals are able to provide for their basic needs, but through our case file review, we observed
that conservatorships could also lead to other positive outcomes including those represented here.

Further, although the LPS Act permits courts to order assisted
outpatient treatment plans that provide for coordination and

access to medication, it does not explicitly permit courts to order
medication that may be essential to an individual’s successful
transition to living in their community. As we indicate in the
previous section, we found that medication was a central element
that allowed many of the individuals who were subject to
conservatorships to reach a point where the court no longer found
them to be gravely disabled. However, a lack of insight into their
mental illnesses can cause some people to stop taking medication.
Absent limited circumstances, the LPS Act explicitly prohibits
court-ordered assisted outpatient treatment plans from including
involuntary medication—in other words, medication that treatment
providers would forcibly administer. However, the LPS Act neither
explicitly prohibits nor allows counties to include in treatment plans
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California’s assisted outpatient
treatment program contrasts with
the practice in at least 12 other
states, whose versions of outpatient
treatment expressly permit
court-ordered medication for
individuals living in the community.

that an individual will self-administer medication. In other words,
the LPS Act does not explicitly permit courts to order medication
as part of such plans.

California’s assisted outpatient treatment program contrasts

with the practices in at least 12 other states, whose versions of
outpatient treatment expressly permit court-ordered medication
for individuals living in the community. For example, in New York,
an assisted outpatient treatment plan can include court-ordered
medication to treat a person’s mental illness and specifies that

the treatment plan must describe how the medication will be
administered and the type and dosage of the medication. If
California explicitly allowed for court-ordered medication as a
component of assisted outpatient treatment, it would provide
counties an important tool for ensuring that individuals with a high
risk of noncompliance continue to take the medication that helps
them maintain stability.

Additionally, the State would benefit from adopting clear
enforcement mechanisms for court-ordered medication. According
to the most recent available report from Health Care Services on
the implementation of assisted outpatient treatment programs,
counties have used methods such as increasing the number of
status hearings before the court to try to encourage medication
compliance during assisted outpatient treatment. If California
expressly permitted court-ordered medication as part of an
assisted outpatient treatment plan, it would also benefit from

clear enforcement mechanisms. A resource document from the
American Psychiatric Association suggests that court hearing
officers clearly express that taking medications is an expected
behavior if individuals hope to avoid hospitalization. Further,
assisted outpatient treatment teams already have the capacity to
visit an individual’s residence and could supervise them taking their
medication, if requested. If an individual refuses to comply with
court-ordered medication, the American Psychiatric Association
suggests this should constitute sufficient evidence of lack of
compliance and cause the team to take that person to an outpatient
facility for treatment. At the facility, the individual would again be
offered medication but would not be forced to take it. This gradual
process of progressive measures to promote adherence, short of
force, would likely facilitate compliance for many individuals and
help to prevent rehospitalization. The State could also adopt similar
approaches to encouraging compliance with other areas of the
individual’s treatment plan.

Using this approach, counties could better ensure that individuals
whose conservatorships have ended continue to take medication
that keeps them from needing more restrictive care. Although
court-ordered medication under these circumstances could be



considered a further restriction of individual rights, we believe
that requiring people to take medication while living within

their communities ultimately provides them more freedom

than if they were required to take medication while placed on
short-term involuntary holds or in some conservatorship settings.
Our review of conservatorships and the significant role that
medication noncompliance plays in some individuals’ returns

to conservatorships shows that court-ordered medication may
represent treatment in the least restrictive care environment,
which is the intent of the LPS Act. Provided that decisions

about court-ordered medication result from a process in which
individuals are able to argue against the medication orders if they
so desire, the State would appropriately balance the restriction

of individuals’ rights with its goal of treating them in the least
restrictive environment.

The counties we reviewed agreed that assisted outpatient treatment
as a step-down from conservatorship would be an effective
approach to keeping people stable and in the least restrictive
environment possible. The director of Los Angeles’s Department
of Mental Health stated that involuntary assisted outpatient
treatment tied to the end of a conservatorship with the option of
court-ordered medication would eliminate the period of outreach
and engagement—meaning individuals might receive treatment
sooner—and also stated that clear authority to include medication
would help treatment plans to be more successful. San Francisco’s
director of Justice-Involved Behavioral Health Services agreed
that such an approach might be beneficial and that it would still
represent a less restrictive treatment setting for individuals than
conservatorship. The former branch director of Adult Services for
Shasta’s Health and Human Services Agency agreed that an option
for assisted outpatient treatment plans that includes court orders
for medication is sound as long as staff members understand that
they do not have legal authority to forcibly medicate clients.

Finally, assisted outpatient treatment has been a cost-effective
approach to treating individuals with serious mental illness.

A December 2013 article in the American Journal of Psychiatry
found after a comprehensive cost analysis of New York’s assisted
outpatient treatment program that such treatment requires a
substantial investment of resources but can reduce overall service
costs for individuals with serious mental illness—with substantially
reduced costs for inpatient mental health treatment. The article
reports that in the state of New York, where courts can order
medication for participants, average costs for those enrolled in
assisted outpatient treatment declined by 50 percent in New

York City and by 62 percent in a broader, five-county sample
compared to average costs pre-enrollment. Further, in March 2019,
San Francisco issued a three-year evaluation report on assisted
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We believe that requiring people

to take medication while living
within their communities ultimately
provides them more freedom

than if they were required to

take medication while placed on
short-term involuntary holds or in
some conservatorship settings.
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This program has led to positive
treatment outcomes, such as
individuals returning to family
homes, holding jobs that align
with their ability to meet their
basic needs, and engaging in
relationships and activities in
their communities.

outpatient treatment that estimated an average monthly savings of
over $400,000 for its pool of 129 participants—a reduction of about
83 percent compared to average costs before enrollment.

San Francisco Has Created an Alternative to Assisted Outpatient
Therapy, But a Uniform Approach Would Better Serve All Counties

San Francisco has developed two conservatorship programs that
allow its public guardian to oversee court-ordered medication

for some patients living in the community (community
conservatorships). These programs serve individuals who face the
possibility of conservatorship in restrictive treatment facilities, such
as locked facilities, but who could likely live safely in the community
if they took their prescribed medications. Once conservatorship is
established, the court grants the public guardian the right to require
the individuals to receive psychiatric treatment, and the public
guardian places the individuals in community housing instead of
treatment facilities. The programs also connect individuals to case
managers and outpatient services.

As part of one of San Francisco’s community conservatorship
programs, individuals may also choose to participate in a
collaborative court program that further supports their transition
to fully voluntary treatment. This program serves individuals who
are willing to voluntarily accept conservatorship and be subject to
a court order for medication. Each month, the individuals, their
case managers, the public guardian, and the public defender report
to a judge to ensure that the individuals are engaging in treatment
successfully. We saw evidence that this program has led to positive
treatment outcomes, such as individuals returning to family homes,
holding jobs that align with their ability to meet their basic needs,
and engaging in relationships and activities in their communities.
San Francisco’s analysis indicates that this program has saved the
county an average of as much as $10,000 per person per month
because the individuals who participated in it used services like
crisis care and hospitalization less frequently.

Although the community conservatorship option has been
successful in San Francisco, neither Los Angeles nor Shasta
offers a similar program, and officials in those counties indicated
concerns about the feasibility of creating one. For example, the
deputy director public guardian for Los Angeles explained that
neither the cooperation necessary to administer medication in

a community setting nor collaborative court hearings might be
feasible in Los Angeles. However, the court-ordered assisted
outpatient treatment programs we previously described must be
composed of community-based, multidisciplinary, and highly
trained mental health professionals who work together to provide
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a wide range of services to individuals. Because the assisted
outpatient treatment option is recognized as successful and involves
these professional supports that conservatorships do not, we
believe that it would be the more effective solution for the State.
Amending the requirements in the LPS Act related to assisted
outpatient treatment would support a uniform approach to treating
people who need court-ordered medication but who do not need
restrictive, facility-based care.

Recommendations

Legislature

To allow counties to provide effective treatment to individuals
in the least restrictive setting, the Legislature should amend the
criteria for assisted outpatient treatment programs to do

the following:

+ Allow individuals who are exiting or have recently exited
conservatorships to be eligible for those programs.

+ Provide express authority to include medication requirements in
court-ordered assisted outpatient treatment plans so long as the
medication is self-administered.

+ Include progressive measures to encourage compliance with
assisted outpatient treatment plans, such as additional visits with
medical professionals and more frequent appearances before
the court.

Further, the Legislature should amend state law to require counties
to adopt assisted outpatient treatment programs. However, to
ensure the counties’ ability to effectively implement such programs,
the amended law should allow counties to opt out of adopting
assisted outpatient treatment programs by seeking a time-limited
waiver from Health Care Services. The Legislature should require
a county seeking a waiver to specify what barriers exist to adopting
an assisted outpatient treatment program and how the county will
attempt to remove those barriers. The Legislature should require
Health Care Services to make a final determination as to whether
a county will be permitted to opt out of adopting an assisted
outpatient treatment program.
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Chapter 3

THE STATE DOES NOT KNOW THE EXTENT TO WHICH
BILLIONS IN FUNDING HAS ASSISTED INDIVIDUALS WITH
MENTAL ILLNESSES

Chapter Summary

California invests billions of dollars each year in county mental
health services, yet policymakers and other stakeholders remain
unable to easily or fully understand the impacts of that spending
on individuals with mental illnesses. Counties can use any of
their major mental health funding sources to provide a range

of programs and services that may ultimately reduce the need

for LPS Act holds. However, despite the wide variety of services
counties can provide, the State’s current public reporting for mental
health funds relies on disjointed and incomplete tools—a result of
multiple funding sources with different requirements and levels
of transparency.

We outline here a framework for overhauling mental health
reporting that includes capturing information across all major
funding sources, reporting counties’ spending in useful and uniform
categories, and publishing robust outcomes for counties’ specific
programs and for the State’s overarching mental health system.
Without such a framework for consolidating information about the
full range of mental health services, the State will remain unable to
understand the effects of its investments and to determine whether
it should make changes to better serve those coping with mental
illnesses. Further, in the near term, the Legislature should amend
state law to encourage counties to use Mental Health Services Act
(MHSA) funds to provide programs and services to those who

are leaving LPS Act holds and who could benefit from continuing
care in their communities. Such care could prevent subsequent
involuntary treatment and reinforce the community care that the
MHSA and the LPS Act intended people to receive.

The State Lacks a Comprehensive View of the Effect of Funding on the
Lives of People With Mental llinesses

Public accountability for the State’s mental health funds currently
relies on reporting tools that are disjointed and incomplete. As we
detail in the Introduction, California has a largely county-based
system for providing public mental health care to those living with
serious mental illnesses. In fiscal year 2018—19, counties received
more than $7.5 billion in state and federal mental health dollars from
three major types of funds: Medi-Cal, realignment, and MHSA.
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We identified no source of
consistent public reporting
dedicated to the billions of dollars
in annual realignment funds that
counties can use to support those
with serious mental illnesses and
the outcomes of those services.

Although restrictions prevent counties from using some of these
funds to provide involuntary treatment, counties can use any of the
types of funds to provide a broad range of supportive services for
those with mental illnesses—services that may ultimately reduce the
need for involuntary holds. Further, counties combine fund types
to provide those services—such as by using MHSA, realignment,
and Medi-Cal funds to pay for the same service. However, existing
reporting requirements do not provide decision makers and
stakeholders with a clear view of the effectiveness of the State’s
public mental health services. Without a statewide framework

for determining spending and outcome information across all
funding sources, the State will remain unable to fully and efficiently
understand the effects of its investments in mental health services
and, if necessary, make changes to better serve those who need
critical services.

Most troubling is that we identified no source of consistent

public reporting dedicated to the billions of dollars in annual
realignment funds that counties can use to support those with
serious mental illnesses and the outcomes of those services. As
Figure 4 in the Introduction shows, counties received nearly

$3 billion in realignment funds that were available for mental health
services in fiscal year 2018—19. State law governing realignment
funds indicates that locally managed mental health programs
should be cost-effective, should meet the needs of those with
serious mental illnesses, and should be evaluated based on client
outcomes. To hold counties accountable for meeting these goals,
stakeholders and oversight agencies must know, at a minimum,
the types of mental health services that counties fund with
realignment dollars and the outcomes they achieve through those
programs. Having information about services and outcomes would
provide stakeholders a better understanding of whether counties’
spending—such as using realignment funds to pay for involuntary
treatment—has effectively served individuals who need help
managing their mental illnesses. Although we identified certain
reports that include some information about realignment funds,
each of these reports is limited; for instance, one is not designed
for public reporting, and another does not include all realignment
funds. We did not identify any public reports that specify how
counties spent all of their realignment funds or how that spending
contributed to improved outcomes for people.

The State reports some information about the mental health
services that it funds through Medi-Cal, the single largest source
of funds that counties receive for mental health services. Health
Care Services has published reports—including legislatively
mandated performance outcomes reports—that detail the types
of services Medi-Cal supported, the amount of Medi-Cal funding
used for each type of service, and some outcomes, such as how
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many people eligible for Medi-Cal services received them and how
promptly certain services were provided. Although relevant for the
narrower purpose of explaining Medi-Cal funding and its functions,
these reports are insufficient for providing a comprehensive
understanding of county mental health systems because they are,
by their nature, limited to the services for which Medi-Cal pays.
For example, Medi-Cal reports do not contain information about
care that some individuals treated under the LPS Act receive in
state hospital facilities because Medi-Cal often does not cover this
care. Moreover, the Medi-Cal reports we examined did not include
outcomes that showed whether or how Medi-Cal services affected
the individuals who received them.

MHSA funds come with the most comprehensive public reporting
requirements among the major mental health funding sources,
but these requirements are still insufficient for providing statewide
accountability for mental health funding. State law and regulations
require counties to publicly report information each year about
programs they provide with MHSA funds, such as descriptions of
the programs, the populations that programs serve, the amounts
spent on each program, and certain outcomes. For example, for
full-service partnership programs—through which counties must
assign a case manager to each participant and offer a broad range of
services—counties must report information that includes updates
about participants’ health, participants’ living situations, and
events of hospitalization or incarceration. However, similar to the
limitations of the Medi-Cal reporting, this reporting is relevant for
MHSA-funded programs but is insufficient for knowing the full
range of counties’ mental health spending.

In addition, current MHSA reporting requirements make it difficult
for stakeholders to determine the balances of unspent MHSA funds
that counties are maintaining, some of which may be available

to provide additional services to those with mental illnesses. The
three counties we reviewed have continued to maintain millions in
unspent MHSA funds, a portion of which might benefit those with
mental illnesses. As Table 2 shows, the counties’ unspent funds after
fiscal year 2018—19—excluding their prudent reserves, which state
law places limits upon—represented between 73 and 175 percent

of their respective 2018—19 MHSA revenues. Further, total

balances of unspent funds increased over the preceding five-year
period in each county we reviewed. The counties provided several
explanations for maintaining these balances, including that MHSA
revenue is volatile and that they have already allocated some of the
unspent funds to planned uses in subsequent years. Nevertheless, it
is important for stakeholders to be able to access information about
the balances of unspent funds, some of which might be available to
help those with mental illnesses.
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The three counties we reviewed
have continued to maintain millions
in unspent MHSA funds, a portion
of which might benefit those with
mental illnesses.
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In the past, counties uniformly reported their unspent funds

in their annual MHSA revenue and expenditure reports

(MHSA reports). In fact, in a report we issued in February 2018, we
relied on information from those uniform revenue and expenditure
reports to identify more than $2.5 billion in unspent MHSA funds
statewide. However, after we published that report, Health Care
Services issued a template for revenue and expenditure reporting
that no longer asked counties to provide their total unspent funds.
Consequently, the MHSA reports no longer directly identify
counties’ unspent funds, and we had to perform analyses using data
from the three counties’ reports and from the State Controller’s
Office allocations of MHSA funds to counties to arrive at the totals
that we show in Table 2.

Table 2
Health Care Services’ Revenue and Expenditure Report Template Did Not Require the Three Counties to Disclose
Their Millions in Unspent MHSA Funds

BASED ON AUDITOR ANALYSIS

EASILY ACCESSIBLE IN HEALTH
CARE SERVICES’ REVENUE

AND EXPENDITURE REPORT
SAN FRANCISCO SHASTA TEMPLATE?
Total MHSA Revenue for - - -
Fiscal Year 2018-19 $560.2 million $38.2 million $9.3 million
oy e Ese $451.9 million $13.5 million $7.1 million
Supports
Cumulative Prevention and Early Intervention ~ $288.9 million $6.8 million $3.6 million
Unspent Funds
At End of Fiscal
Year 2018-19 Innovation $172.6 million $6.0 million $2.2 million
Other* $66.5 million $1.7 million -

Total unspent funds, not

R $980.0 milliont  $27.9 million $10.7 million*
including prudent reserves

Total unspent funds as a 175% 73% 114%
percent of revenue
Reported prudent reserve $116.5 million $7.3 million -

A X X X X X X X

balances after fiscal year 2018-19

Source: Estimates based on analysis of State Controller’s Office allocations of MHSA funds to counties and information counties provided in their
revenue and expenditure reports and in other documents.

Note: Because of rounding, the numbers for revenue and unspent funds may not add up exactly to the aggregated totals and percentages.
* Other unspent funds include Capital Facilities and Technological Needs funds and Workforce Education and Training funds.

T We shared our calculations of unspent funds with each county to obtain their perspective and consider whether any adjustments were necessary.
Los Angeles expressed some concerns about the accuracy of our calculation but did not specify what about our methodology was incorrect or
suggest a more appropriate calculation method.

 Because Shasta did not report a prudent reserve balance, we calculated the maximum prudent reserve it could hold based on state law—roughly
$2.1 million—and subtracted that amount from its total unspent funds, which was approximately $12.8 million.
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Omitting the unspent fund totals from the MHSA reports decreases
the transparency of the counties’ use of these funds. According

to the chief of its Policy, Monitoring, and Financing section, Health
Care Services removed the reporting requirements for unspent
funds because it wanted to include in the MHSA reports only
information that was required by statute and necessary to calculate
reversion—a process by which counties send certain unspent funds
back to the State. However, state law establishes that one purpose of
these reports is to identify unspent funds. Although the counties we
reviewed did include some information about their unspent MHSA
funds in other reports, these other reports are narrative in nature,
can be hundreds of pages long, and do not always adhere to the
same format in each county. In contrast, the MHSA reports have
qualities that make them useful for transparency and accountability
purposes. For example, state law requires counties to adhere

to uniform accounting standards in preparing MHSA reports,

and Health Care Services may withhold funds if counties do not
submit the reports on time. By removing unspent funds from the
MHSA reports, Health Care Services has made it more difficult for
stakeholders to assess counties’ financial positions, especially at a
statewide level.

After it removed unspent funds information from the MHSA
reports, Health Care Services adopted regulations that effectively
prohibit the department from changing the content of the reports
without revising its regulations. Therefore, the department would
need to adopt revised regulations to once again include unspent
funds in the MHSA reports. Health Care Services estimated

that the earliest it could begin advancing revised regulations was
July 2021. However, shortly before the planned release of this audit
report, the department shared with us a new approach it planned
to take that—if implemented—would result in publicly available
information about unspent MHSA funds on the department’s
website. Health Care Services shared with us that it plans to begin
posting information about unspent funds to its website starting in
the late summer and early fall of 2020. If the department does not
follow through with its planned actions, legislative action will be
necessary to restore transparency to the use of MHSA funds.

Because of the limitations in reporting and accountability for each
of the funding sources that we describe above, the State lacks a
comprehensive view of counties’ spending and outcomes in the area
of mental health care. Legislators, oversight agencies, and other
stakeholders should be able to understand holistically how counties
spend billions of dollars in mental health funds and whether their
spending improves the lives of Californians living with mental
illnesses. Improving the quality of information that the State collects
about mental health spending and outcomes would likely enhance
discussions about the future of mental health care in California.
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By removing unspent funds from
the MHSA reports, Health Care
Services has made it more difficult
for stakeholders to assess counties’
financial positions, especially at a
statewide level.
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By Reforming Mental Health Reporting Requirements, the State Could
More Clearly Identify Spending and Increase Accountability for Outcomes

An overhaul of reporting requirements is necessary to understand
how the billions of dollars that the State invests in its mental health
care system affect those coping with mental illnesses. To facilitate a
complete understanding of the cost and effectiveness of its mental
health care system, the State needs a framework for collecting
information about how counties spend mental health funds—across
all major funding sources—and the extent to which that spending
improves the lives of individuals with mental illnesses. Figure 11 is an
outline for that framework, which we developed based on our work
and on conversations with staff at the three counties, at Health Care
Services, and at the Mental Health Services Oversight and
Accountability Commission (Oversight Commission). This approach

would provide clearer and more complete information to state and
local policymakers and could assist them as they make decisions
about how to direct future funding.

If the State is to realize the full benefits of restructuring its reporting
framework, the approach it adopts must contain a few essential
elements. As we previously indicate, the framework must include all
major funding sources. Additionally, the framework should require

Counties Receive and Report on MHSA Funding
Based on Three Key Categories

Community Services and Supports

«+ Mental health services and supports for children,
transition-age youth, adults, and older adults. These
include crisis services, full-service partnerships, housing
programs, and outreach and engagement programs.

Prevention and Early Intervention

+ Programs intended to prevent mental ilinesses from
becoming severe and disabling. These include programs
for outreach, early intervention, linkage to treatment, and
suicide prevention.

Innovation

- Innovative projects that counties implement for a defined
time period to develop new best practices in mental
health services and supports.

Source: State law.

Note: Counties can also use some Community Services and
Supports funds for workforce education and training and for
capital facilities and technological needs.

uniform reporting about specific, tailored categories
that describe the types of services counties provide.
Finally, an effective framework for monitoring
mental health spending should contain information
about outcomes of the specific programs that
counties fund and also broader countywide and
statewide outcomes.

The MHSA has established a precedent for counties’
reporting their mental health spending to the State
based on tailored categories. As we mention earlier,
MHSA funds have the most comprehensive public
reporting requirements among the major funding
sources for mental health services. Counties must
spend MHSA funds in the categories we show in
the text box, and these categories are the basis for
how counties annually report their MHSA spending
totals. As a result, the categories are foundational

to how the State and stakeholders understand the
way that counties use MHSA funds. For instance,
the Oversight Commission—which oversees the
implementation of the MHSA—has published in

its online fiscal reporting tool the amount of funds
counties spend in each of the MHSA categories, and
it has also aggregated this information to produce a
statewide spending total for each category.
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Figure 11
A Unified Framework for Reporting Spending and Outcomes Could Help Policymakers and Others Better Understand

the State’s Mental Health System

THE STATE'S PUBLIC REPORTING o~
i,

DOES NOT...

> .include all funds ». learly articulate information about the o . report broader outcomes that would
targeted toward those programs and services counties provide and allow policymakers and others to assess

with mental illnesses. the populations they serve using those funds. how well the State’s mental health system
is functioning.

THE STATE'S PUBLIC REPORTING _o
Ty

SHOULD...

<..include all ... articulate information about the programs <.. report broader outcomes that show the

relevant funds. and services counties provide and the extent to which the State’s entire mental
populations they serve—statewide and for health system is helping people in need.
each county—using those funds.
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Mare than BROADER COUNTY AND STATEWIDE OUTCOMES
_s7'5 BILLION Improve mental health by reducing the

in state and " negative impacts of mental illnesses on
federal funds —> [ COUNTY AND STATEWIDE AGGREGATION the following, among other measures:

B TYPES OF PROGRAMS/SERVICES SPENDING « Suicide

Emergency Services - Incarceration
Inpatient Care « Homelessness

+ Unemployment
« School failure or dropout

Basic Social Supports - Repeated treatment under the LPS Act

« Quality of life
General Outpatient Services Quality offi
Community Wellness Supports

Outreach and Education

L 4

COUNTIES —> [ COUNTY REPORTS

F—
« Details of county programs/services

a « Details of program/service outcomes
e D rl_ E—

Source: Analysis of state and county reporting tools for mental health funding and outcomes, discussions with staff at the three counties we reviewed,
and conversations with staff at Health Care Services and the Oversight Commission.

* We developed these categories of programs and services based on our work and discussions with the counties we reviewed. We provide a more
detailed version of this framework in Appendix B, including possible outcomes that counties could report for programs that fall under each category.
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Without additional specificity

about how counties spend funds
within the broad MHSA categories,
policymakers and other stakeholders
will likely continue to encounter
difficulties in assessing the State’s
current spending patterns and
determining where it may be
necessary to direct future resources.

Despite the prominence of the MHSA categories in statewide
reporting, they are broad and do not convey specific information
about how counties spend their funds. For example, about
three-quarters of counties’ MHSA funds fall under the Community
Services and Supports category, which can include services ranging
from crisis intervention to outreach and engagement efforts. As a
result, the Oversight Commission’s fiscal reporting tool shows that
counties spent a total of $1.1 billion on Community Services and
Supports in fiscal year 2016—17, but the tool does not consistently
identify how much of that $1.1 billion supported specific types

of services, such as crisis intervention or housing programs.

Some detailed information about county programs is available

in another tool on the Oversight Commission’s website, but that
tool primarily allows users to search for specific programs and is
dependent on how counties report information. Without additional
specificity about how counties spend funds within the broad
MHSA categories, policymakers and other stakeholders will likely
continue to encounter difficulties in assessing the State’s current
spending patterns and determining where it may be necessary to
direct future resources. For instance, the current MHSA categories
do not allow policymakers to assess the levels of spending on crisis
intervention services and compare those to the levels of spending
on services that could prevent people from experiencing a crisis in
the first place.

As we show in Figure 11, the State could require counties to report
their spending in more specific categories, such as inpatient care or
intensive outpatient services. In contrast to the broader categories
in the MHSA-related reporting, treatment categories such as

these could provide a more specific overview of statewide mental
health spending, as well as specific points of comparison between
counties. For instance, policymakers and other stakeholders could
identify the total amount of mental health funds that counties
dedicate to emergency care statewide, and they could compare this
amount to the total amount counties spend on outpatient services
or basic social supports. Moreover, stakeholders could compare this
spending information between different counties.

Further, an effective framework for monitoring mental health
spending would also contain information about the outcomes of
counties’ specific programs. This level of reporting would capture
important details that could help identify successful programs

and inform prioritization of future investments. For instance, if

a county with several different housing programs experienced
overall improvement in assisting people with mental illnesses in
finding and maintaining housing, program-specific outcomes could
show which of the county’s housing programs contributed most to
the improvement.
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Adopting a program-level outcome reporting requirement would
be similar to requirements that the State has already adopted for
certain MHSA-funded programs. For example, as we mention

in the previous section, counties must report certain outcomes

for their full-service partnership programs, such as updates

about participants’ health, living situations, and hospitalizations

or incarcerations. Expanding this practice to require robust,
program-specific reporting of outcomes for the full range

of MHSA-funded programs, as well as programs that are not
MHSA-funded, would provide a broader range of outcome data
that decision makers could use to identify effective and ineffective
programs. Doing so could provide, for instance, information about
the capacity of treatment facility beds, which counties cannot pay
for using MHSA funding if the beds are for long-term care. This
information could include the availability of beds and the timeliness
with which counties place individuals in appropriate treatment
facilities. In Appendix B, we identify other possible program
outcomes that counties could report.

The State would also benefit from a tool for collecting and reporting
information about overarching indicators of mental health that

are not limited to specific programs but may reveal how well the
State is meeting the mental health needs of its residents. As we
show in Figure 11, these indicators could include rates of suicide,
percentages of incarcerated individuals who have mental illnesses,
and rates of repeated LPS Act holds. The Oversight Commission
has already contracted with researchers from the University

of California, Los Angeles, to begin identifying and displaying
statewide data related to homelessness, incarceration, suicide, and
other metrics that state law identifies as negative outcomes that
may result from untreated mental illnesses. The contract specifies
that the research was to be completed by June 2020. The State
could build upon this research to move toward a statewide tool

for reporting high-level indicators of mental health that could
demonstrate whether funding is improving the lives of Californians
coping with mental illnesses.

The first step in overhauling reporting requirements as we describe
should be to consider and make use of existing information to

the extent possible. In addition to the work that the Oversight
Commission has already begun, the State may be able to leverage
other existing systems and research to develop the framework

we recommend. For example, Health Care Services maintains

a data system that the Department of Mental Health and other
entities developed to collect client-level information—such as the
services individuals receive, their current employment statuses,
and their living arrangements—for people who receive certain
county-provided mental health services. These data could show,
for example, whether people receiving certain county services
have housing or employment. Although Health Care Services uses
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A tool for collecting and reporting
information about overarching
indicators of mental health that

are not limited to specific programs
may reveal how well the State is
meeting the mental health needs of
its residents.
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It would make sense for the
Legislature to assign the Oversight
Commission primary responsibility
for managing and implementing
the new reporting framework that
we recommend.

the data system for purposes such as reporting information to the
federal government, the State currently lacks a statewide dashboard
or other tool that consolidates and publicly reports outcomes
information from the data system. When we asked about the
system, the analytics and research methods section chief at Health
Care Services indicated that its data could conceivably support a
statewide reporting tool for outcomes.

If the State established the reporting framework we describe
above without also updating existing reporting requirements,

it would place an additional administrative burden on counties.
In particular, the reporting framework we outline would likely
overlap with the existing requirements for counties to report
certain spending and outcomes information for MHSA-funded
programs. Considering the amount of overlap between the reforms
we recommend and the requirements that currently exist for the
MHSA, it would be most efficient to couple any new requirements
with simultaneous changes to MHSA reporting. For example, the
reporting that counties would produce under the new framework
could expand upon or replace existing MHSA reports. Because of
the need to reduce the administrative burden of a new reporting
system and because the Oversight Commission already holds

key MHSA oversight responsibilities and has taken measures to
analyze and display spending and outcomes information related
to MHSA reporting—which is the reporting that is closest to our
recommended model—it would make sense for the Legislature

to assign the Oversight Commission primary responsibility for
managing and implementing the new reporting framework that
we recommend.

Changes to the MHSA Could Ensure That Counties Leverage
Those Funds to Provide Critical Services for Individuals Who Need
Them Most

Policymakers have raised the possibility of altering how counties
spend MHSA funds. At a December 2019 hearing, members of the
Legislature were interested in discussing whether the MHSA should
be reformed and whether the State should invest more resources

in the Prevention and Early Intervention funding category. In
addition, in his February 2020 State of the State address, the
Governor indicated that reforms should focus MHSA funds on
specific populations, such as individuals experiencing homelessness
or involved in the criminal justice system. The solution we outline
in this chapter—to collect spending and outcomes information for
all major mental health funding sources—could provide a useful
context for decisions about redirecting funding or adding funding
to the State’s mental health system. However, in the near term, the
State should take action to ensure that counties use MHSA funds
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to provide services to people who have left short-term holds or
conservatorships, which is a population our review identified as
inadequately served.

To better serve individuals who have been on LPS Act holds

and experience serious mental illnesses, the Legislature should
identify them as a population that MHSA funds must target and
require counties to use MHSA funds to connect that population to
community-based care. Individuals who have been on short-term
involuntary holds have experienced mental health crises, and

the results we present in Chapter 2 show that these individuals
sometimes experience multiple crises in their lifetime. Nevertheless,
as we discuss in Chapter 1, Los Angeles and San Francisco—the
largest counties we reviewed—have often not ensured that people
leaving short-term holds receive ongoing care. Although we
focused our review on three counties, providing community-based
care to individuals who have been held involuntarily is an issue of
statewide importance and is consistent with the LPS Act’s intent of
ending the inappropriate, indefinite, and involuntary commitment
of individuals with mental illness.

Because MHSA funding is intended to support community-based
services and not more restrictive treatment, we believe it would
be consistent with the purpose of the MHSA if the Legislature
required counties to spend some MHSA funding to support a
stated goal of connecting all individuals who are leaving LPS Act
holds—and who could benefit from subsequent services—with
those services. Although the MHSA permits counties to spend
MHSA funds for this purpose under current law, requiring them
to do so would ensure that all counties make concerted efforts to
provide services to an important and underserved population and
report about those services to the public. For example, linkage to
treatment could reasonably be attributed to both the Community
Services and Supports and the Prevention and Early Intervention
categories of MHSA funding—the latter of which includes
linkage to treatment programs for individuals with serious mental
illnesses—that together compose 95 percent of counties’ MHSA
revenues. The Legislature should therefore specify that counties can
use either of these funding categories to meet this goal.

If it made individuals who have been treated under the LPS Act a
population for MHSA funds to target, the Legislature would also
position those funds to provide the expanded outpatient care that
we recommend in this report. In Chapter 2, we note that fewer than
a third of California’s counties have adopted assisted outpatient
treatment programs and that eligibility requirements for this
treatment are a barrier to participation for some who would benefit
from the program; as a result, we recommend changes that would
promote wider use of assisted outpatient treatment. This wider use
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If it made individuals who have
been treated under the LPS Act

a population for MHSA funds to
target, the Legislature would also
position those funds to provide the
expanded outpatient care.
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would likely help to reduce the number of individuals who

cycle through crisis care when they are held multiple times

for involuntary treatment or who experience multiple
conservatorships. Further, the assisted outpatient treatment
approach is consistent with the aim of MHSA and of the LPS Act
to serve individuals in their communities and not in institutional
settings. This linkage makes MHSA funding a prime vehicle to fund
assisted outpatient treatment—including court-ordered assisted
outpatient treatment, for which state law already allows counties
to use MHSA funds—and the counties we reviewed each have
reported using MHSA funds for assisted outpatient treatment
programs. More broadly, any counties that fund these programs—
including any expansions of assisted outpatient treatment resulting
from our recommendation in Chapter 2—could use the programs
to provide the continuing care we describe in this section for
eligible individuals who have left LPS Act holds. By defining

these individuals as a population for MHSA funds to target and

by requiring counties to connect them to care such as assisted
outpatient treatment, the Legislature could ensure that counties are
providing community-based treatment and services to those who
are among the most in need.

Recommendations

Legislature

To increase the accountability for and effectiveness of the counties’
use of mental health funds, the Legislature should amend state law
to do the following:

+ Assign primary responsibility to the Oversight Commission for
comprehensive tracking of spending on mental health programs
and services from major fund sources and of program-and
service-level and statewide outcome data. The Legislature should
require the Oversight Commission to consult with state and
local mental health authorities to carry out this responsibility.
The Legislature should also require the Oversight Commission
to explore available data and information when developing
this reporting framework, and it should grant the Oversight
Commission authority to obtain relevant data and information
from other state entities.

+ Require the Oversight Commission to develop categories of
mental health programs and services, similar to those we present
in Figure 11, that are tailored to inform assessments of spending
patterns. The Legislature should subsequently require counties
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to report to the Oversight Commission their expenses in each of
these categories as well as their unspent funding from all major
funding sources.

+ Require counties to report to the Oversight Commission,
in a format prescribed by the commission, program-and
service-level outcomes that enable stakeholders to determine
whether counties’ use of funds benefits individuals living with
mental illnesses.

+ Direct the Oversight Commission to develop statewide
measurements of mental health—such as those we highlight
in Figure 11—and report publicly about those measurements
annually so that stakeholders and policymakers can assess the
progress the State is making in addressing mental health needs.

+ Require the Oversight Commission to work with counties and
other state and local agencies as necessary to use the information
it collects to improve mental health in California.

To better serve individuals who are among the most in need of
critical, community-based treatment and services, the Legislature
should amend state law to do the following:

+ Identify those who have left LPS Act holds and who experience
serious mental illnesses as a population that MHSA funds
must target.

+ Establish a goal in the MHSA of connecting all such individuals
to the community-based programs and services that they would
benefit from—such as assisted outpatient treatment—and
require counties to fund efforts to link these individuals to those
programs and services. The Legislature should also establish
that a goal of providing those programs and services is to reduce
the number of repeated involuntary holds or conservatorships
that occur.

+ Specify that counties can use any portion of their MHSA funds
for this purpose as long as they comply with other statutory and
regulatory requirements.

If Health Care Services does not follow through with its plan to
provide, on its website, information about each county’s unspent
MHSA funds, the Legislature should amend state law to explicitly
require counties to include information about their balances

of unspent MHSA funds in their MHSA annual revenue and
expenditure reports.
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We conducted this performance audit in accordance with generally accepted government auditing
standards and under the authority vested in the California State Auditor by Government Code 8543
et seq. Those standards require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions based on the audit objectives.
We believe that the evidence obtained provides a reasonable basis for our findings and conclusions
based on our audit objectives.

Respectfully submitted,

ELAINE M. HOWLE, CPA
California State Auditor

July 28, 2020
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The Joint Legislative Audit Committee (Audit Committee) directed the
California State Auditor to develop and verify information related to
the implementation of the LPS Act by Los Angeles and two additional
counties. We selected San Francisco and Shasta as the additional
counties for review. Table A below lists the objectives that the Audit
Committee approved and the methods we used to address them.

Table A
Audit Objectives and the Methods Used to Address Them

AUDIT OBJECTIVE METHOD

1

2

Review and evaluate the laws, rules, and
regulations significant to the audit objectives.

Review the statewide oversight of the
implementation of the LPS Act.

By county and for each of the most recent
three years, determine the following:

a.

The number of individuals placed under initial
involuntary holds, the referral sources for
those holds, and the number of individuals
placed under repeated initial holds.

. The number of individuals placed under

subsequent holds.

. The number of individuals placed into new

and renewed LPS conservatorships and the
referral source for those conservatorships.

. The average length of LPS conservatorships.

. The number of terminated LPS

conservatorships and the reasons for
the termination.

Reviewed and evaluated relevant federal and state laws, rules, regulations, and best practices
related to the LPS Act, including laws related to the broader mental health systems within
which counties implement involuntary holds.

Documented and assessed the roles and responsibilities of Health Care Services, State
Hospitals, the Judicial Council, Justice, and the Oversight Commission by evaluating their
oversight responsibilities and relevant data.

Documented Health Care Services’ rulemaking history related to the LPS Act and other
relevant mental health issues for the last five fiscal years.

Documented procedures related to Health Care Services’ approval and inspection of
county treatment facilities and inspection and certification of facilities that provide
Medi-Cal specialty mental health services.

Evaluated State Hospitals’ LPS Act waitlist projections and its usage planning for state
facility capacity.

Determined that the Judicial Council provides training and educational resources for
judges who hear LPS Act conservatorship cases.

Evaluated Justice’s process for monitoring and maintaining data relevant to the LPS Act by
assessing how it tracks treatment facility data.

Interviewed agency staff about their roles, responsibilities, and perspectives.

Obtained Justice’s mental health holds data to determine, for fiscal years 2014-15
through 2018-19, the number of individuals placed on 72-hour holds, repeated 72-hour
holds, 14-day holds, and conservatorships.

Because of statewide data limitations, conducted a case file review to determine the
referral sources for a selection of 30 72-hour holds.

Analyzed Justice’s data for all fiscal years available to identify the number of individuals
placed on holds during fiscal years 2014-15 through 2018-19 who had been placed on
repeated holds during their lifetime. Justice’s data are limited to individuals placed on
involuntary holds because they were determined to be dangerous to themselves or others.

Because of statewide data quality issues, completed manual and automated data
identification of duplicate records for the three counties in the audit to ensure, to the
extent possible, accuracy in calculating the number of repeated holds per individual.

Because of statewide data limitations, conducted a case file review to determine the
referral sources, average length of conservatorships, and reasons for termination for a
selection of 60 conservatorship cases.

continued on next page....
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AUDIT OBJECTIVE METHOD

4

Assess the counties’implementations of the

LPS Act for the last three years and compare the

counties to one another by reviewing at least
the following:

a. The counties’ definitions of the criteria for
involuntary treatment holds and whether
each county has consistently applied its
definitions.

b. The counties' criteria for placing individuals
into LPS conservatorships and making
least-restrictive-environment determinations
and whether the counties have consistently
followed these criteria.

Assess whether any differences between
county approaches to involuntary holds,
conservatorships, or the associated care
provided to individuals should be addressed
through changes to state law or regulation.

Determine how the counties fund their
implementations of the LPS Act and
whether access to funding is a barrier to the
implementation of the LPS Act.

Evaluated each county’s process for placing individuals on short-term holds, including
how it interpreted criteria and whether it applied those criteria consistently, and
compared the three counties’ processes.

Used county, law enforcement, and Justice data to select 10 72-hour hold cases,
10 14-day hold cases, and 20 cases in which 72-hour holds might have been placed but
were not in each county from fiscal years 2016-17 through 2018-19.

Evaluated the selected cases to assess why the holds were placed, the start and stop times
of the holds, the histories of the individuals, and the connection to subsequent treatment.

Evaluated each county’s process for placing individuals on conservatorships, including
how it determined who should be placed on conservatorship and how it ensured the
confidentiality of sensitive information.

Used county data to select 20 conservatorship cases from each county for case file
review. We selected conservatorships that ended during fiscal years 2016-17 through
2018-19, including up to five cases per county involving individuals who had been found
incompetent to stand trial. We verified that the county records we used to make our
selection of case files were sufficiently complete for our purposes.

Evaluated superior court processes by reviewing judicial orders and transcripts granting
and terminating conservatorship for elements such as the evidence used to support the
final decisions and whether individuals placed on conservatorships retained their right to
consent to or refuse medications.

Documented the placements of individuals on conservatorships and evaluated the extent
to which counties provided care in the least restrictive setting appropriate to individuals’
needs. To do so, we reviewed counties’ policies and processes for placing individuals in
appropriate levels of care and whether individuals moved from more restrictive to less
restrictive levels of care during conservatorships.

Documented county policies and assessed applications of policies through a review
of case files to determine whether counties implemented involuntary holds and
conservatorships consistently.

Reviewed laws in other states to identify possible best practices or potentially beneficial
changes to state law or regulation.

Interviewed nonprofit stakeholders to identify concerns regarding treatment and rights
protections for individuals placed on involuntary holds and conservatorships.

Evaluated the Medi-Cal process and reimbursements for psychiatric patients to identify
possible barriers to treatment and mental health coverage for Medi-Cal beneficiaries.

Documented or determined each county’s unspent MHSA fund balance and evaluated
the county’s stated reasons for maintaining that balance.

Documented and assessed existing statewide reporting requirements for mental health
funding and outcomes.
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AUDIT OBJECTIVE METHOD

7  Assess the availability of treatment resources Determined the range of services each county has available to individuals treated
in each county and, to the extent possible, through the LPS Act.
determine whether there are barriers to
achieving the intent of the LPS Act. In doing
50, at the minimum, consider the number of
LPS facilities in each county and the availability
of rehabilitative programs during and after
conservatorships.

Assessed the extent to which counties have connected individuals who have been on
LPS Act holds to assisted outpatient treatment and full-service treatment programs.
Relied on records kept by counties that indicated the enrollment in these programs.
Reviewed the completeness and accuracy of these records by comparing to enroliment
data held by Health Care Services. Although we identified some errors in this review that
could affect the precision of the numbers we present in this report, there is sufficient
evidence overall to support the findings and conclusions we present in this report.

Obtained assisted outpatient treatment and full-service treatment enrollment data from
the counties to calculate various three-day hold statistics for individuals enrolled in
assisted outpatient treatment and full-service partnership programs.

Evaluated barriers to implementation of assisted outpatient treatment in each county.

Documented facilities designated for evaluation and treatment under the LPS Act in each
county and in a selection of three additional counties.

Evaluated Los Angeles'’s treatment facility referral and waitlist tracking logs to identify
barriers to placement of individuals receiving services through the LPS Act.

Evaluated existing reports regarding oversight, cost, and outcomes for assisted outpatient
treatment and full- service partnership treatment approaches.

Documented and assessed State Hospitals’admissions and discharge practices,
admissions waitlist, facility inventory, and recent and possible future need for
capacity expansion.

8 Review and assess any other issues that are Documented contextual information and background statistics for issues related to mental
significant to the audit. iliness, including homelessness, incarceration, and substance abuse.

Source: Analysis of Audit Committee’s audit request number 2019-119, state law, and information and documentation identified in the column
titled Method.

Assessment of Data Reliability

The U.S. Government Accountability Office, whose standards

we are statutorily required to follow, requires us to assess the
sufficiency and appropriateness of the computer-processed
information that we use to support our findings, conclusions, and
recommendations. In performing this audit, we relied on Justice’s
mental health hold data to calculate various statistics, including the
number of repeat holds, in Los Angeles, San Francisco, and Shasta.
To evaluate these data, we reviewed existing information about

the data, interviewed agency officials knowledgeable about the
data, and performed electronic testing of the data. We determined
that Justice’s data does not consistently track a unique person
identifier that can be used to identify multiple holds for a single
individual. Further, we found that medical providers and courts
had sometimes submitted mental health hold data to Justice using
different variations of individuals’ names. To help account for these
issues, we removed duplicate hold records and performed manual
and automated deduplication work to group holds by person.
However, we were unable to uniquely identify individuals related
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to 5 percent of the holds during our audit period. As a result, we
found these data are of undetermined reliability for our purposes.
Although these issues may affect the precision of the numbers we
present, there is sufficient evidence in total to support our findings,
conclusions, and recommendations.

We also obtained State Hospitals” pre-admission data to determine
the number of people on its waitlist and how long they had

been waiting. To evaluate these data, we interviewed agency
officials knowledgeable about the data and performed electronic
testing of the data. However, we did not perform accuracy and
completeness testing of the data because source documents are
located at various locations throughout the State, making such
testing cost-prohibitive. As a result, these data are of undetermined
reliability. Although this determination may affect the precision

of the numbers we present, there is sufficient evidence in total to
support our findings, conclusions, and recommendations.



Appendix B
Detailed Proposal for Reporting Framework

Counties provide a range of programs and services to individuals
with mental illnesses. However, as we discuss in Chapter 3,

no reporting framework currently exists that makes it easy for
stakeholders to understand the types of services counties provide,
how they fund those services, and the impacts of those services
on people’s lives. In the course of our review of three counties’
mental health systems, we created an example of a framework that
would address that issue, which we present in detail in Table B.
We based our framework on the services that counties provide,
with the goal of categorizing those services simply but in a way
that allows for useful comparisons between the various categories.
We believe this kind of framework could help the State collect and
report information from counties that would allow stakeholders—
including the Legislature—to better evaluate mental health
spending and outcomes statewide.

California State Auditor Report 2019-119
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Table B
Example Reporting Framework for County Mental Health Programs and Services

COMPONENTS EXAMPLES OF PROGRAMS AND SERVICES POSSIBLE PROGRAM AND SERVICE OUTCOMES

Emergency Services - Urgent care and emergency room services. Response time of first responders.

Short-term emergency or
crisis services.

Inpatient Care
Extended treatment/care in
facility settings.

Intensive Outpatient Services
Community-based programs with
individualized support and case
management that coordinate

care for clients with serious
mental illnesses.

Basic Social Supports
Community-based programs and
services primarily focused on
meeting basic needs, such as food,
clothing, and shelter.

General Outpatient Services
Medical services and supports,
such as evaluation and medication,
provided on an outpatient and
as-needed basis.

Community Wellness Supports
Social programs and supports
available in the community to
improve individuals’ wellness.

Outreach and Education
Outreach, education, and training
to provide information about
available services; educate staff
and community members; and
encourage well-being.

Mobile crisis response teams.

Law enforcement and mental health teams.

Services in state hospital facilities.

Services in general acute hospitals or acute
psychiatric hospitals.

Services in residential care facilities.

Full service partnership programs that
include personal case managers.

Assisted outpatient treatment programs
that include personal case managers and
low staff-to-client ratios.

Intervention treatment programs for
schizophrenia and early psychosis.

Supportive housing and shelter programs.

Drop-in centers providing temporary safety,
food, clothing, and hygiene facilities, as
well as linkages to mental health services
and supports.

Drop-in and appointment-based programs
that provide evaluations, pharmaceuticals,
and placements into treatment programs.

Health centers that provide a variety of
services, such as assessments, medication
management, and psychotherapy sessions.

Wellness centers.
Peer support and resource centers

Programs that offer social support groups
and other wellness-based activities, as well
as referrals to services and supports such as
food, clothing, and medical attention.

Stigma reduction programs.
Implicit bias forums/trainings.

Parenting programs aimed at enhancing
parents’ knowledge, skills, and confidence
as a preventive measure for their children.

Suicide prevention campaigns to inform the
community about related resources.

Emergency room wait time and length of stay.

Frequency and timeliness of linkage to
subsequent services.

Availability of beds/timeliness of placement by
facility type.

Medication compliance.

Frequency and timeliness of linkage to
subsequent services.

Population served and population with unmet needs.
Medication compliance.
Clients’health status and other quality-of-life measures.

Clients’incidences of hospitalization, incarceration,
and other negative outcomes.

Population served and population with unmet needs.
Average length of stay (for housing and shelter).

Frequency and timeliness of linkage to concurrent or
subsequent services.

Population served and population with unmet needs.

Frequency and timeliness of linkage to concurrent or
subsequent services.

Medication compliance (when applicable).

Clients’ health status and other quality-of-life
measures (when applicable).

Clients’incidences of hospitalization, incarceration,
and other negative outcomes (when applicable).

Population served and population with unmet needs.

Frequency and timeliness of linkage to concurrent or
subsequent services.

Client-reported wellness and satisfaction with
programs and supports.

Population served or affected by outreach and
education efforts.

Impact of efforts on individuals’engagement
with treatment.

Community awareness of and attitudes toward
available services.

Source: Analysis of county documents such as MHSA reports and continuums of care, state law, other documents about the range of mental health
services available, and discussions with county and state staff.
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Appendix C
Additional Data About Involuntary Holds and Conservatorships

The Audit Committee asked us to provide a variety of summary
information related to involuntary holds and conservatorships

in the counties we reviewed. The following tables summarize
additional or more detailed results of our review of data related

to the involuntary holds and conservatorships we discuss
throughout the report. Because statewide data on conservatorships
are limited, we provide information about conservatorship referrals,
durations, and terminations based on our review of 60 case files in
the three counties that we reviewed during this audit.

Table C.1
The Number of Involuntary Holds per Fiscal Year Has Generally Increased

TYPE OF
INVOLUNTARY HOLD mm 2016-17 2017-18 2018-19

Los Angeles
72-hour-hold 71,018 72,508 73,830 80,047 81,505
14-day-hold 15,828 14,156 15,038 15,497 15,820
Conservatorship 4,389 4919 4,660 4,623 4,698
San Francisco
72-hour-hold 4,524 4,086 3,718 4,033 3,837
14-day-hold 448 580 592 798 897
Conservatorship 531 531 525 537 601
Shasta
72-hour-hold 631 581 504 403 670
14-day-hold 148 220 235 246 310
Conservatorship 60 81 86 69 94

Source: Analysis of Justice’s mental health holds data.
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Table C.2
Many Individuals Were Placed on Multiple Involuntary Holds

INDIVIDUALS WITH AT INDIVIDUALS WITH INDIVIDUALS WITH MORE AVERAGE NUMBER OF HOLDS FOR

LEAST ONE HOLD OF ONLY ONE HOLD OF THAN ONE HOLD OF INDIVIDUALS WITH MULTIPLE HOLDS OF
THISTYPE THISTYPE THISTYPE THISTYPE
72-Hour Hold
Los Angeles 166,447 94,425 (57%) 72,022 (43%) 6.2
San Francisco 14,010 9,647 (69%) 4,363 (31%) 43
Shasta 2,206 1,701 (77%) 505 (23%) 28
14-Day Hold
Los Angeles 57,130 33,574 (59%) 23,556 (41%) 4.1
San Francisco 3,428 2,401 (70%) 1,027 (30%) 29
Shasta 962 763 (79%) 199 (21%) 25

Source: Analysis of Justice’s mental health holds data.

Note: This analysis includes the lifetime total number of holds for individuals with a hold or conservatorship from fiscal years 2014-15 through
2018-19. However, we excluded 5 percent of the holds in our audit period from this analysis because we could not associate each of these holds with a
unique individual for reasons such as a blank date of birth or a likely fictitious name.

Table C.3
Most Individuals Placed on Conservatorship Were Subject to Multiple Conservatorship Orders

AVERAGE NUMBER OF
INDIVIDUALS WITH INDIVIDUALS INDIVIDUALS WITH CONSERVATORSHIP ORDERS FOR
AT LEAST ONE WITH ONLY ONE MORE THAN ONE INDIVIDUALS WITH MULTIPLE
CONSERVATORSHIP ORDER* | CONSERVATORSHIP ORDER | CONSERVATORSHIP ORDER | CONSERVATORSHIP ORDERS
Los Angeles 7,242 1,324 (18%) 5,918 (82%) 5.5
San Francisco 813 160 (20%) 653 (80%) 44
Shasta 152 40 (26%) 112 (74%) 37

Source: Analysis of Justice’s mental health holds data.

Note: This analysis includes the lifetime total number of conservatorship orders for individuals with a hold or conservatorship from fiscal years 2014-15
through 2018-19. Conservatorship orders include orders renewing a conservatorship after one year and orders establishing new conservatorships.

* A small percentage of these individuals did not experience a conservatorship from fiscal years 2014-15 through 2018-19, but experienced at
least one conservatorship in their lifetime. Nevertheless, these individuals continued to interact with the mental health system by being placed on
involuntary holds during our audit period.
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Table C.4
Designated Professionals at Treatment Facilities and Correctional Facilities
Made the Referrals for the Conservatorships We Tested

REFERRALS FROM REFERRALS FROM
TREATMENT FACILITIES CORRECTIONAL FACILITIES

Los Angeles 14 6
San Francisco 16 4
Shasta 18 2

Source: Analysis of 60 conservatorship case files.

Note: State law allows designated professionals at treatment facilities and county jails to
recommend conservatorships for gravely disabled individuals. We deliberately included some cases
involving the criminal justice system in our review of 20 case files from each county. Therefore,

the information presented here is not necessarily indicative of the sources of conservatorship
referrals generally.

Table C.5
The Conservatorships We Tested Lasted About Three Years on Average

AVERAGE LENGTH OF CONSERVATORSHIP

Los Angeles 2 years and 8 months
San Francisco 3 years and 6 months
Shasta 3 years and 3 months

Source: Analysis of 60 conservatorship case files.

Table C.6
Except in Los Angeles, Most Conservatorships We Tested Ended When
Individuals Were Able to Provide for Their Basic Needs

COUNTY OR COURT
DETERMINED THE

INDIVIDUAL LEFT CONSERVATORSHIP

INDIVIDUAL WAS NO TREATMENT TERMINATED

LonGeRcavery. | FACLIYWITHOUT | sEckusecoumr
Los Angeles 8 5 7
San Francisco 14 5 1
Shasta 18 2 0

Source: Analysis of 60 conservatorship case files.

* The absence of a doctor’s testimony, which we discuss in Chapter 1, was the most frequent reason
why courts could not proceed. In two other cases, the courts could not proceed because of
individuals’ specific circumstances rather than because of a systemic problem.
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XAVIER BECERRA State of California
Attorney General DEPARTMENT OF JUSTICE

BUREAU OF FIREARMS

P.0. BOX 160487
SACRAMENTO, CA 95816-0487
Telephone: (916) 210-2084

Fax: (916) 227-4070

Email: Luis.Lopez@doj.ca.gov

July 10, 2020

Elaine Howle

California State Auditor

621 Capitol Mall, Suite 1200
Sacramento, CA 95814

Re: Draft Audit Report — 2019-119: County Implementation of the Lanterman-Petris-Short

(LPS) Act

Dear Ms. Howle,

The Department of Justice (DOJ) appreciates the opportunity to review the above-mentioned draft
audit report. As the audit suggests, DOJ’s use of the mental health records is very limited to the
purpose of determining someone’s eligibility to purchase or possess firearms and/or
ammunition. As discussed during the audit, rather than query the mental health data from DOJ on
a daily basis, the Department of Health Care Services (DHCS) may be best positioned to also
receive the data directly from the mental health treatment facilities.

Furthermore, DOJ does not currently have the systematic capabilities in place to make mental
illness information that treatment facilities report to DOJ, available to the DHCS. In order to
comply with the recommendations as outlined in the audit report, DOJ would need to modify the
pertinent automated mental health reporting systems. Express authority from the Legislature,
along with additional employee and financial resources is needed to implement the
recommendation.

If you have any questions or concerns regarding this matter, you may contact me at the
telephone number listed above.

Sincerely,

S

LUIS LOPEZ, Director
Bureau of Firearms

For  XAVIER BECERRA
Attorney General

cc: Sean McCluskie, Chief Deputy to the Attorney General
Edward Medrano, Chief, Division of Law Enforcement
Joe Dominic, Chief, California Justice Information Services
Chris Prasad, CPA, Director, Office of Program Oversight and Accountability
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State of California — Department of State Hospitals Gavin Newsom, Governor

Office of the Director

1600 9™ Street, Room 151
Sacramento, California 95814
www.dsh.ca.gov

July 10, 2020

Elaine M. Howle, California State Auditor”
Auditor of the State of California

621 Capitol Mall, Suite 1200
Sacramento, CA 95814

Subject: Department of State Hospitals Response to draft report concerning
Lanterman-Petris Short Act.

Dear Ms. Howle:

Thank you for the time and attention your auditors spent with us at the Department
of State Hospitals (DSH) in assessing our implementation of the Lanterman-Petris-
Short (LPS) Act.

We appreciate the recognition of the challenges in implementing the LPS Act
considering our resources and the growing number of persons with serious mental
illness throughout the state of California in need of conservatorship.

Although not required, we did want to provide some responses clarifying a few
points raised in the draft report.

1. On page 2, the report finds that the main reason LPS patients were waiting for
an average of one year for treatment is because of a shortage of available
treatment beds at DSH. This assumes that patients on our waitlist can only be
treated at DSH, which is the most restrictive level of care. LPS patients on the
waitlist can be treated in other settings. The report does not reflect a
consideration as to whether some of these patients could be more appropriately
treated in a less restrictive environment, to be identified by their conservator or
guardian.

2. On page 15, the report finds that due to placement on a waitlist, DSH has failed
to provide adequate care to those patients on our waitlist. While those patients
are waiting for treatment at DSH, it is also important to note that placement at
DSH is only one option for treatment. The patient’s conservator or public
guardian, who is statutorily responsible for ensuring adequate care and
charged with finding appropriate placement options even while patients are on
the DSH waitlist, can pursue active investigation and consideration if less
restrictive placement options are clinically appropriate, and available.

*  (alifornia State Auditor's comments begin on page 81.
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3.

We

July 10, 2020
(Letter to: Elaine M. Howle, California State Auditor)
Page 2 of 2

On page 15, the report states that we do not have sufficient treatment capacity
for individuals needing services under the LPS Act due to limited space, rapidly
increasing referrals, and the requirements we treat patients committed to DSH
through the criminal justice system. However, it is necessary to recognize
factors contributing to the waitlist. Importantly, DSH identifies a significant
number of LPS Act patients currently in our care who we have found clinically
appropriate to step down to a less restrictive placement but whom the counties
have not transferred to such a setting. We provided the audit team data as to
the number of these patients, and how long they have been waiting to be
discharged by the county to a lower level of care. A failure to move discharge
eligible patients is another factor that limits our treatment capacity to serve LPS
patients on our waitlist.

. On page 16, the report notes two LPS Act patients have waited over three

years to be admitted for treatment at DSH. Regarding the first patient, the
County declined the bed initially offered due to the medical needs of the patient.
For the second patient - the County chose to prioritize for placement ahead of
this individual seven other patients for treatment at DSH that were placed on
the waitlist after this patient.

On page 19, the second paragraph refers to capacity to treat ‘involuntary
holds.” DSH treats conservatorship patients, not “involuntary holds.”

share and appreciate the concern for LPS Act patients and welcome further

conversations on how best to address these patients’ needs.

CC:

Sincerely,
Stephanie Clendenin
Director

Secretary Mark A. Ghaly, MD, MPH, California Health and Human
Services Agency

“Caring Today for a Safe and Healthy Tomorrow”
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Comments

CALIFORNIA STATE AUDITOR’S COMMENTS ON THE
RESPONSE FROM THE DEPARTMENT OF STATE HOSPITALS

To provide clarity and perspective, we are commenting on
State Hospitals’ response to our audit. The numbers below
correspond to the numbers we have placed in the margin of
State Hospitals’ response.

We provided State Hospitals a redacted copy of the final draft of
our audit report. Accordingly, the page numbers in State Hospitals’
response do not correspond to the page numbers in the final report.

Our report acknowledges the span of treatment options available
to individuals on conservatorships, but also recognizes that some
of those individuals require care in a state hospital facility. As we
note on page 25, the fact that courts and counties have determined
that waitlisted individuals require care in a state hospital facility
indicates that they need the level of care provided in those facilities.

When we shared our final draft report text with State Hospitals,

to protect the confidentiality of our report, we shared only the
portions of the report directly related to State Hospitals. The full
text of our report makes clear that individuals who are waiting

for space in a state hospital facility sometimes receive inadequate
care while they wait. For example, on page 24, we summarize that
Los Angeles’s records showed several instances in which individuals
who were waiting for a bed in a state hospital facility were a risk to
themselves or those around them while in lower levels of care.

After receiving State Hospitals’ response we amended our report
text to describe the data it shared with us. These data do not change
our conclusion that the predominate factor affecting the availability
of treatment space at state hospital facilities is the legal mandate
that requires State Hospitals to serve individuals involved with the
criminal justice system.

To avoid any potential for confusion, we have amended the text on
page 25 to make clear that the individuals who receive care have
been placed on a conservatorship.

July 2020
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" DEPARTMENT OF MENTAL HEALTH

REA7- recovery. wellbeing.
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JONATHAN E. SHERIN, M.D., Ph.D.
Director
Gregory C. Polk, M.P.A. Curley L. Bonds, M.D.
Chief Deputy Director Chief Medical Officer

July 10, 2020

Elaine M. Howle, State Auditor”
California State Auditor

621 Capitol Mall, Suite 1200
Sacramento, CA 95814

Subject: “Implementation of the Lanterman-Petris-Short Act,” Report No. 2019-
119, July 2020

INTRODUCTION

The Los Angeles County Department of Mental Health (LACDMH) appreciates
the opportunity to respond to the "Implementation of the Lanterman-Petris-
Short (LPS) Act" Audit No. 2019-119 by the California State Auditor’s Office
(State Auditor). LACDMH is well versed in factors related to the LPS Act and
has worked for over a year to provide solid solutions to modernize the Act to
meet the growing needs of those in Los Angeles County and throughout
California.

LACDMH RECOMMENDATIONS

On June 3, 2019, the Joint Legislature Audit Committee requested the State
Auditor to conduct an audit on the implementation of the LPS Act. The express
goal of the audit was to "examine the application of the LPS laws throughout
the state to determine if any updates, clarifications or improvements [were]
needed to ensure the equal application of California's mental health
commitment procedures." Its scope was limited to examining the LPS process,
methods of involuntary treatment, availability of treatment resources, and
access to funding as potential barriers to the implementation and/or
improvement of the Act.

550 S. VERMONT AVENUE, LOS ANGELES, CA 90020 | HTTP://DMH.LACOUNTY.GOV | (213) 738-4601

*  (California State Auditor’s comments begin on page 99.
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While the State Auditor made some recommendations to improve and expand
the use of Assisted Outpatient Treatment, it failed to conduct a deep analysis
of LPS laws to guide the Legislature in its long-standing desire to reform the
LPS Act, specifically its mental health civil commitment process. Rather, its
focus shifted to county specific issues regarding the quality of mental health
services and court procedures as well as the on-going myth of unspent county
Mental Health Services Act (MHSA) funds.

During the audit, LACDMH provided ample recommendations for legislative
changes relevant to involuntary commitment but these were not included in the
final audit response. In addition to a few others, LACDMH proposes those
legislative changes here.

1. Amend state law to redefine grave disability. While the audit states that
the definition of grave disability is adequate, this is an insufficient
standard. LACDMH proposes an update of the definition to better protect
individuals who are unable to safely live in the community. At a minimum,
legislation should address the capacity of an individual to make informed
decisions and include criteria regarding the need for significant
supervision and assistance, risk for substantial bodily injury, worsening
physical health as well as significant psychiatric deterioration and
patterns of behavior that threaten the ability of others with whom they
interact to live safely in community.

2. Amend state law to authorize LPS conservators to manage physical
health conditions, similar to the authority granted in Probate
conservatorships.

3. Add state law that would allow medical experts to share details with a
court about a proposed conservatee that are observed by other medical
personnel and staff as recorded in a medical record and not just those
directly observed as limited by People v. Sanchez, 63 Cal 4" 665.

4. Amend state law to allow for tele-testimony in LPS conservatorship
hearings and trials to avoid unnecessary and often unsafe transport of
clients. This issue is particularly timely given the coronavirus pandemic.

5. Develop and enforce a standard application of danger to self, danger to
others and grave disability criteria statewide. Legislature to provide
resources appropriate for the county size and client population to
implement these standards.

6. ldentify and dedicate sufficient funding to increase available treatment
beds at all levels of care that provide an appropriate continuum of care
that supports recovery. Some examples include: (a) Allocate funding to
stabilize and prevent the loss of additional Adult Residential Facilities
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(ARFs) and Residential Care Facilities for the Elderly (RCFEs) and to
begin to rebuild its supply. (b) Work on a long-term strategy with the State
Department of Health Services (DHCS) to make beds/placements for
individuals with mental illness a Medicaid benefit or establish sustainable
rates and program structure to support the long-term viability of ARFs and
RCFEs. (c) Work with DHCS to advocate that Centers for Medicare and
Medicaid Services update the Institution for Mental Diseases IMD
exclusion in Medicaid.

7. ldentify and dedicate a funding source to increase capacity and improve
the surrogate decision-making and case management services by public
guardians — a critical component in the LPS Act that has not received the
necessary support to ensure compliance with provisions of the Act.

8. Identify and dedicate resources for conserved clients including but not
limited to dedicated FSP programs, guaranteed housing and access to
treatment beds (locked and/or unlocked) when indicated. Provide the
resources necessary to ensure conservators both public and private
(family members) have the training, transportation, and support to
appropriately meet the recovery needs of the conservatees.

9. Address the increased demand for LPS conservatorships, with
appropriate resources, for the forensic population incarcerated or
confined to state hospital settings. This population often requires higher
levels of care and more intensive services to address their complex
mental health, substance use and physical health needs but the
resources to meet these needs are insufficient or non-existent.

For a deeper understanding of these recommendations and concerns related
to the audit findings, LACDMH provides the following perspective.

BACKGROUND

The LPS Act was groundbreaking when it was passed in 1967 with its intent (to
name just a few) to end the inappropriate, and indefinite, involuntary
commitment of persons with severe mental health disorders through a
conservatorship program for persons considered to be gravely disabled. Even
with critiques from all sides, the LPS Act has endured the test of time and robust
attempts at modification. This Audit, which seeks to determine if updates,
clarifications or improvements are needed to ensure that the definitions and
equal application of California’s mental health commitment procedures are
adequate, has a number of limitations.

The LPS Act and specifically the use of involuntary treatment can be best
contemplated as a way to set a balance between autonomy (the right to self-
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determination) and paternalism (relegating that determination to others) in order
to best serve the interests of an individual whose disability renders their
capacity to make such determinations in question. While the civil liberties and
decisional capacities of every individual should always be upheld as the basic
cornerstone of rights and freedom, such civil liberties can come into conflict with
the very safety and health of these same individuals and others with whom they
interact directly and indirectly as the result of profound mental iliness.

In the context of the LPS Act, the assumed definition of "danger to self" focuses
on threats or actions that indicates the intent of a person to commit suicide or
inflict serious bodily harm. However, a more comprehensive and accurate
definition would also focus on a person's actions or omissions that place them
in serious physical jeopardy. Although not clarified within the Act, this more
accurate and comprehensive interpretation should be applied. It will improve
access to care and provide prompt, incremental treatment to persons with
mental disorders who are unwilling or incapable of accepting treatment. In fact,
grave disability is danger to self in its chronic form. As explained in judicial
opinions’, it is the inability of an individual to live safely in community, because
he/she is unable to provide for food, clothing, or shelter due to his/her mental
illness. This inability, over time, results in physical deterioration, which is a
chronic condition. Untreated, due to the lack of judgement and capacity related
to a person's mental iliness, this condition becomes acute and places a person
in imminent harm. Danger to others has a chronic form as well which manifests
when a person, due to profound mental iliness, develops a re-occurring pattern
of behavior that indiscriminately and randomly causes physical harm to others.

California’s mental health system lacks not only the requisite procedural
ability but also the dedicated resource capacity to properly compel
treatment for individuals who are unable to live safely in the community
and unable to engage meaningfully in treatment due to their mental
health, physical health and/or substance use disorders.

REFRAMING THE LPS ACT

LACDMH believes it is time to reframe and update the LPS Act in the context
of providing opportunities for those with mental health disorders to live safely in
the community and to access to the dedicated resources needed for compelling
treatment to support recovery. Using this vantage point, it is suggested that

1 n the context of grave disability, Judicial opinions actual refer to whether the non-dangerous person is capable of
surviving safely in freedom." Conservatorship of Davis (1981) 124 Cal.App.3d 313; O'Connor v. Donaldson (1973)
422 U.S. 563. Additionally, the inability to live safely in community is an eligibility criteria for Assisted Outpatient
Treatment.
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involuntary treatment be used to ensure that every person in need is
guaranteed access to the services to improve their quality of life. With these
principles in mind, we are mandated as a humane society to provide both
surrogate decisions and requisite resources to those whose chronic iliness and
inability to accept resources due to their iliness prohibits their ability to live safely
in community.

In order to realize such a commitment, modifications to the LPS Act and
the definition of grave disability are necessary for individuals who are
unable to live safely in the community. As such, ongoing efforts to
modernize the LPS Act must remain a priority.

In this context, we respond directly to the following recommendations.
Chapter 1

The audit declares inappropriately that Los Angeles County has failed to
provide adequate care for those individuals who received involuntary treatment.
The audit concludes that individuals experiencing multiple short term 72-hour
holds (5150’s) are not linked to care based on data that LA County cannot
access.

The audit also fails to consider that not all individuals who are assessed for a
5150 may qualify for further involuntary treatment and/or intensive specialty
mental health services such as, Full Service Partnerships (FSP) or Assisted
Outpatient Treatment (AOT) with its restrictive statutory eligibility criteria. Each
individual should be assessed for the appropriate level of care. FSP is a high
intensity, 24/7 program, reserved for the highest acuity clients. Referral to FSP
services is determined by clinical history, clinical presentation, and functional
assessment. Many people on brief holds are released within 24 hours or less
and thus would not qualify for FSP or AOT level of services.

The issuance of a 5150 does not necessarily correlate to the need for specialty
mental health services or services designed for higher acuity clients (FSP and
AOT). There is a false assumption that all individuals placed on holds are “high-
need” and require intensive mental health services. Although individuals should
be assessed for the most appropriate level of care, individuals are at times
placed on numerous 5150 holds for reasons other than a primary mental health
disorder. While these individuals may need mental health treatment, outpatient
services is most often the appropriate level of care. Data provided by the Mental
Health Urgent Cares shows that in 85% of patients, treatment following a hold
was for non-intensive services such as referrals/appointments to outpatient
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mental health psychotherapy, outpatient psychiatric medication management,
or referrals to outpatient substance use treatment. Additionally, the audit fails
to acknowledge there are important built-in federal and state structural issues
of capacity, resource availability, and medical necessity requirements which
impact treatment options for individuals placed on 5150’s.

LACDMH has worked tirelessly to transform the way in which mental health
services are delivered within the County for those requiring involuntary
treatment and/or conservatorship. We highlight some of these efforts as a
counterpoint to the dramatic headings regarding the Los Angeles County
mental health system, which are misleading and inaccurate.

Development of the Public Guardian conservatee FSP program. This
project serves to increase the number of conservatees enrolled in an FSP
program and ensure continuity of care in the event the conservatorship is
terminated.

Outpatient Conservatorship program — contrary to the Audit report,
LACDMH has instituted a pilot program allowing designated DMH
outpatient clinical staff to refer for conservatorship without the need for
an inpatient hospitalization. This program is expanding to include a pilot
with the Homeless Outreach Mobile Engagement (HOME) team to make
outpatient referrals to the Office of the Public Guardian.

Implementation of the Therapeutic Transportation program, an Innovation
funded project. This program, using specially outfitted vans staffed with
mental health clinicians, mental health counsels, Registered Nurses and
peer support specialists, offers a supportive and expedited response to
transportation for individuals qualifying or at risk of an involuntary hold.
Hospital in-reach from various programs:

o Whole Person Care — a program focused on individuals with
multiple hospitalizations, providing additional services to decrease
repeat hospitalizations and increase the likelihood of successful
transition back into the community.

o Full Service Partnership — a 24/7 intensive outpatient program
focused on working with the highest acuity, most vulnerable clients.

o HOME - a specialty program working with chronically homeless
individuals with serious mental illness.

Service Area Navigators and hospital liaisons — local teams in each
Service Area who work with psychiatric hospitals (both County and non-
County) on identifying and linking with appropriate levels of care; also
provide consultation on challenging cases, and in-services for hospital
staff; these teams will also provide hospital in-reach and site visits.
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e Prioritization of Hospital Discharge new intakes and follow up care — both
appointments and walk-in services are available.

e The Men’s and Women’s Reintegration programs provide the same level
of follow-up for individuals placed on a 5150 in a forensic setting through
in-reach services followed by conditional release to the other programs.

Specific responses to Chapter 1 recommendations are as follows:

Recommendation No. 1: Require Justice to make the information that mental
health facilities report to it about involuntary holds available to Health Care
Services on an ongoing basis.

LA County agrees.

Recommendation No. 2: Require treatment facilities to report to Health Care
Services all short-term holds that result from the grave disability criterion.

LA County agrees.

Recommendation No. 3: Direct Health Care Services to daily obtain the
mental health facility information from Justice and make that information, as
well as the information that facilities report directly to it, available to county
mental health departments for county residents, and for a limited time for non-
resident on an involuntary hold within the county.

LA County agrees.

Recommendations No. 4 (LA specific): No later than August 2021, adopt a
systemic approach to identifying such individuals, obtaining available mental
health history information about these individuals, and connecting these
individuals to services that support their ongoing mental health.

LA County agrees in principal to the extent to which LACDMH can
implement a systemic approach to identifying individuals placed on
multiple short-term involuntary holds is dependent on resources being
available and the implementation of the general recommendations by the
state legislature. LACDMH will continue to deliver Medi-Cal services to
individuals who qualify for specialty mental health services and voluntarily
accept those services. Ultimately, the mental health network of care is
comprised of various providers, including hospitals. A more appropriate
recommendation, consistent with the audit scope, would be to treat and
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address this as a statewide network problem to address a potential gap
in service.

Recommendation No. 5 (LA specific): By no later than August 2021,
immediately implement a comprehensive solution such as using its own staff as
expert witnesses to ensure conservatorships do not terminate because of the
absence of testimony from doctors; and additionally should develop a revised
approach to scheduling conservatorship hearings and trials so that it
significantly reduces the rate at which doctors’ failures to testify result in
terminated conservatorships.

LA County disagrees. Developing a revised approach to scheduling
conservatorship hearings and trials requires the cooperation of the Mental
Health Court, Public Defender and other interested parties. Scheduling
of hearings is the purview of the Mental Health Court and LACDMH has
little independent influence in changing the scheduling process. But if
logistical changes such as use of videoconferencing on a permanent
basis, designating specific testimony times to eliminate hours long wait
by testifying doctors, could be implemented it would increase the
likelihood that treating doctors would testify. This would reduce the need
for LACDMH to use its own doctors, particularly at a time when resources
are limited and physicians are needed to meet ongoing treatment needs
of clients.

Chapter 2

Chapter 2 focuses on changes to Assisted Outpatient Treatment (AOT) as a
mechanism to promote long-term recovery particularly for individuals who
struggle to maintain stability after their conservatorships are terminated. While
LACDMH agrees with most of the recommendations in this section, we point
out that changes regarding medication requirements and progressive measures
to ensure medication compliance are not the same as involuntary medication,
which is specific to a LPS conservatorship.

Medication non-adherence is multi-factorial but the audit appears to ascribe
treatment non-adherence to individuals’ choice or insight. Re-emergence of
symptoms may be impacted and/or triggered by the reintroduction of
substances, interpersonal stressors, and other social determinants of health
and structural barriers (policies) as well as past negative experiences with
treatment that contribute to medication non-adherence. For example, the more
an individual is food insecure the less adherent they will be to medications as
the maijority of financial and other personal (time) resources will be focused on
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meeting basic needs. This holds true for other needs like housing and personal
safety. In addition, policies obstruct individuals’ ability to adhere to medications.
As one example under Medi-Cal provisions individuals can obtain only a 30-day
supply of select medications at a time (including many psychotropic
medications) whereas individuals with private insurance can obtain as large of
a supply as is prescribed to them (e.g., 90 days). Lack of transportation to clinics
or pharmacies, lack of safe places to store medications, concerns that
medication side effects may place them at risk for violent victimization, cognitive
deficits in psychotic disorders that limit some individuals’ ability to reliably
adhere to complex (or even simple) medication regimens—there are substantial
barriers to medication adherence from the policy- to individual-levels. In
addition, individuals served by public mental health systems are more under-
resourced and more impacted by these social and structural determinants than
are the general population. In sum, a mechanism for court-ordered medication
will address some barriers to medication adherence but will leave the larger
network of social determinants and structural barriers to adherence untouched.

Recommendation 1: Allow individuals who are exiting or have recently exited
conservatorships to be eligible for those programs.

LA County agrees.

Recommendation 2: Provide express authority to include medication
requirements in court-ordered assisted outpatient plans so long as the
medication is self-administered.

LA County agrees in principal that the law should be clarified to include
court ordered medication but points out that court ordered medication is
not involuntary medication, which should remain an order within a
conservatorship.

Recommendation 3: Include progressive measures to encourage compliance
with assisted outpatient treatment plans such as additional visits with medical
professionals and more frequent court appearances.

LA County agrees in principal with the use of increased visits by
medical professionals and increased court appearances to improve
medication compliance but court appearances would require cooperation
from the Mental Health Court, Public Defender and County Counsel.
Furthermore, progressive interventions including taking clients to facilities
for treatment to promote adherence could have the opposite effect and
borders on the appearance of force.
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Recommendation 4: Amend state law to require counties to adopt assisted
outpatient programs and allow counties to opt-out by seeking a time-limited
waiver from DHCS.

LA County has no position on this recommendation and acknowledges
that there is pending AOT legislation.

Chapter 3

This chapter lacks adequate understanding of the funding structure for the
county public Medi-Cal behavioral health system as a whole. LACDMH
disagrees with all of the stated recommendations. Mental health funding is not
flexible- Medi-Cal, Realignment, and even MHSA have statutory requirements
that must be followed in the delivery of these services. For context, Medi-Cal
covers 13 million Californians (1 in 3) and is a $105.2 billion program. County
behavioral health accounts for $6 billion of the $105.2 billion budget. It is
important to consider these important factors in their proper perspective in order
to fully understand the health care delivery system. For years, advocates have
been saying that behavioral health is underfunded.

The report fails to articulate numerous issues facing counties including these
key items: (1) Fundamentally, the report demonstrated a lack of understanding
of how Medicaid and the current 1915(b) waiver drives the local mental health
system, with non-federal share funding streams such as MHSA and realignment
supporting the Medi-Cal funding structure; (2) The importance of county-
specific, stakeholder-informed process; (3) MHSA funds are distributed as
three-year funding cycles and creates fiscal cliffs. In addition, MHSA funding
categories and MHSA year to year volatility lead to undesirable one-time (as
opposed to ongoing) programmatic funding investments; (4) Ongoing current
statewide reporting exists and has demonstrated the positive impact of mental
health services across the State. (5) The audit conclusions must be re-
considered within the context of revenue loss at the local and State levels due
to COVID-19.

The need for additional services is countercyclical to the economy. More
Californians will qualify for Medi-Cal Behavioral Health due to job loss. The
COVID-19 pandemic has also caused an increase in demand for services,
especially for in mental health. All projections show that all mental health
funding sources that counties receive will decrease significantly over the
upcoming years as the U.S. and California face economic recession. New Medi-
Cal beneficiaries do not come with new funding and counties will have to use
declining realignment and MHSA to pay for the required non-federal share of
Medi-Cal.
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The Audit implies that unspent funds are those that counties have not
accounted for or used in any way and are sitting on MHSA funds without serving
those with mental illness. In fact, “unspent funds” are unspent because they are
either unavailable to spend (i.e. Prudent Reserve which is statutorily defined),
locked into spending for 5 year Innovation projects or encumbered for specific
MHSA programs in the LACDMH budget that are ongoing, modified or brand
new. These programs and their allocated funds/expenditures are vetted
through an arduous stakeholder process with myriad client, family,
neighborhood and community partners. These “unspent funds” are all
accounted for and encumbered for dedicated programs through contracts and
other formal mechanisms in subsequent years. See the attached diagram.

It is also important to reiterate that MHSA revenue is volatile due to being based
on income tax and allocations determined by DHCS (meaning it is prudent to
hold some balances so that the county could maintain services during low-
revenue years). This economic reality is very relevant during this COVID-19
pandemic. In addition, it should be noted that LACDMH has not reverted any
amount of MHSA funds to the State.

Recommendation 1: Assign primary responsibility to the Oversight
Commission (OAC) for comprehensive tracking of spending on mental health
programs and services from major fund sources and of program and service
level and statewide outcome data.

LA County disagrees. LA County finds this unnecessary and counter-
productive. The authors of the MHSA had the foresight and were careful
to create a separation of duties such that the State Department (DMH and
now DHCS) had the contractual relationships with the counties/Mental
Health Plans, which includes compliance reviews separate from the
oversight and accountability function fulfiled by appointed
Commissioners. LA County would not endorse changes that would
involve the OAC taking on functions beyond what was intended in the
MHSA Act.

Counties are actively engaged in statewide reporting on MHSA programs.
A leading example is the joint County Behavioral Health Directors
Association- California Institute for Behavioral Health Solutions (CBHDA-
CIBHS) statewide reporting initiative acknowledged by the Little Hoover
Commission, called Measurements, Outcomes and Quality Assessments
(MOQA) initiatives that produced reports in 2015 and 2016 on statewide
FSP outcomes. Currently MOQA is focusing on MHSA Prevention
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program outcomes including those related to suicide prevention, stigma,
and discrimination reduction.

In addition to MHSA, the Medi-Cal program established a host of
reporting requirements through 42 CFR, Part 438, subpart E, including
Consumer Satisfaction Surveys and Quality Improvement activities that
include annual data-driven Performance Improvement Projects for clinical
as well as non-clinical activities, annual quality improvement work plans
that involve the establishment and evaluation of Mental Health Plan
goals, participation in an annual External Quality Review and the
reporting of client demographics.

The State Department of Health Care Services (DHCS) oversees the
provision of Medi-Cal Specialty Mental Health Services (SMHS) to
beneficiaries across the State but delegates the strategic planning of
service delivery within each county to the county’s Mental Health Plan
(MHP) Director. The reason for this is clear — it is the county MHP Director
that can best tailor the overall service delivery priorities to the unique
needs of the county. The addition of an oversight commission adds an
unnecessary layer of bureaucracy to this process. Under the SMHS
Contract with DHCS, DHCS requires county MHPs to assess their own
capacity and need for services by “monitoring the number, type, and
geographic distribution of mental health services within the delivery
system.” In addition, under the Medicaid Managed Care and CHIP
Managed Care Final Rule, 42 CFR 438.340, each state Medicaid agency
is required to implement a written quality strategy to assess and improve
the quality of health care and services furnished by all Medicaid managed
care entities. The Comprehensive Quality Strategy outlines the MHP’s
process for developing and maintaining a broader quality strategy to
assess the quality of care that all of the County’s beneficiaries receive,
regardless of delivery system, and defines measurable goals and tracks
improvement while adhering to the regulatory managed care
requirements of 42 Code of Federal Regulations (CFR) 438.340.

If this recommendation is acted on, LA County suggests an alternative
agency for this responsibility, DHCS, because of their familiarity of Medi-
Cal, Realignment, and MHSA funding. They have a performance contract
with each Mental Health Plan and oversee MHSA compliance.

Recommendation 2: Require the Oversight Commission to develop categories
of mental health programs and services that are tailored to inform assessments
of spending patterns. The legislature should require counties to report their

Page 12



California State Auditor Report 2019-119
July 2020

expenses in each of these categories as well as their unspent funding from all
major funding sources.

Recommendation 3: Require counties to report to the Oversight Commission
program and service level outcomes that enable stakeholders to determine
whether counties use of funds benefits individuals living with mental illnesses.

LA County disagrees with Recommendation 2 and 3. With respect to
the delivery of individual SMHS, services are not provided to Medi-Cal
beneficiaries based on categorical spending patterns. The delivery of
services is based on the specific needs of each client as determined by
an individualized assessment and collaborative treatment planning
process. In the vast majority of cases, services are voluntary, and it is
the client’'s choice as to which services they choose to accept as
recommended by the treatment provider. This individualized client-driven
approach is reflected in the guiding principle of Medi-Cal SMHS, the
Rehabilitation Option under the State 1915b waiver: “The provision of
services and support should ... be directed and determined by the
individual’s needs and desires, whenever possible. The system must
focus on the individualized needs, strengths, and choices and
demonstrate individual involvement in service planning and
implementation.”

And within the County’s contract with the State DHCS: “Services shall be
provided, in accordance with the State Plan, to beneficiaries, who meet
medical necessity criteria, based on the beneficiary’s need for services
established by an assessment and documented in the client
plan. Services shall be provided in an amount, duration, and scope as
specified in the individualized Client Plan for each beneficiary.”

In addition, the MHSA Revenue and Expenditure Report (RER)
adequately classifies programs according to MHSA component.
Counties are required to complete and submit annual RERs and 3-Year
Plans with Annual Updates that serve as fiscal and programmatic
documentation of county programs, utilization and associated funding.
Each year's RER documents Medi-Cal, 1991 Realignment, Behavioral
Health Subaccount and other funding associated with each CSS work
plan, each component of PEI and all other MHSA components.

MHSA currently stipulates the outcome data collection and reporting
requirements, which already informs stakeholder recommendations on
programs and services. Required outcome data are transmitted directly
to DHCS for FSP programs and incorporated into county Annual Updates
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and 3-Year Plans. In addition, counties are required to submit annual
reports to the OAC on PEIl, including outcomes stipulated in the
regulations, and Innovation projects.

Recommendation 4: Require the Oversight Commission to work with counties
and other state and local agencies to use the information it collects to improve
mental health in California.

LA County does not support a role beyond the role the OAC currently
plays in bringing counties together who are working on similar projects for
cross-county learning and dissemination.

Recommendation 5: Amend state law to identify those who have left LPS Act
holds and who experience serious mental illness as a population that MHSA
funds must target.

LA County disagrees. This recommendation is unnecessary because
MHSA funds are currently used for those individuals with serious mental
illness who are released from involuntary holds.

Recommendation 6: Establish a goal in the MHSA of connecting all such
individuals to the community based program and services they would benefit
from and require counties to fund efforts to link these individuals to those
programs and services and that goal of these programs and services is to
reduce the number of repeated involuntary holds or conservatorships that
occur.

LA County disagrees. This recommendation is unnecessary because
MHSA funds are currently used to connect individuals to community-
based efforts. The audit fails to recognize the need for LPS reform is not
to target those that voluntarily accept treatment (core component of
MHSA) but rather those individuals who do not accept care.

Recommendation 7: Specify that counties can use any portion of their MHSA
funds for this purpose as long as they comply with other statutory and regulatory
requirements and amend state law to explicitly require counties to including
information about this balance of unspent MHSA funds in their MHSA annual
revenue and expenditure reports.

LA County disagrees. It is unnecessary to specify that counties can use

any portion of MHSA funds to connect individuals to community-based
efforts because counties currently have the ability to use funds for this

Page 14
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purpose as long as the stakeholder process approves the expenditure as
part of the 3-year plan. Amending state law to specify the format of annual
revenue and expenditure reports is too restrictive and prevents state and
local agencies from adjusting reports as necessary to address the
changing landscape of public mental health financing.

LACDMH also comments on the lack of recommendations in Chapter 3
related to the Office of the Public Guardian.

The audit fails to address funding related to the Office of the Public Guardian
and the conservatees they serve. A comprehensive review of the LPS Act and
funding of the services cannot be done without looking at a core component of
the Act — the county conservatorship investigator and court appointed
conservator — Public Guardian. While increased reporting related to Medi-Cal
and Realignment may indicate county support for the public guardian program
or the placements funded for conservatees this falls short of addressing the fact
that public guardian programs do not have a dedicated funding source. The
extent to which a public guardian program exists or the extent to which the
program can meet the needs of its conservatees is subject to the availability of
realignment funding and county general funds. The issue is directly related to
the scope of the audit, specifically to determine how counties fund their
implementations of the LPS Act and whether access to funding is a barrier to
the implementation and the audit failed to address this issue as part of their
audit scope.

Conclusion

The Los Angeles County Department of Mental Health looks forward to
continue working with the Auditor’s Office and with the State Legislature
to enact needed changes to the LPS Act, among other issues, that would
ultimately provide better services to those living with mental health
disorders.

HH#
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Comments

CALIFORNIA STATE AUDITOR’S COMMENTS ON THE
RESPONSE FROM LOS ANGELES COUNTY

To provide clarity and perspective, we are commenting on
Los Angeles’s response to our audit. The numbers below
correspond to the numbers we have placed in the margin of
Los Angeles’s response.

Los Angeles incorrectly asserts that we failed to conduct a

deep analysis of the LPS Act. Our report includes a thorough
description of our analysis of the intent of the LPS Act and counties’
implementation of the act, which was based primarily on the

case files we reviewed across all three counties. We performed
work in the areas the Legislature asked us to look at. As Table A
on page 67 shows, the Legislature specifically asked us to review
the services (including county-provided services) available to
individuals receiving treatment through the LPS Act (Objective 7),
the implementation of the LPS Act (Objective 4)—which includes
the way in which a county pursues conservatorships in court—
and the availability of funding to provide care under the LPS Act
(Objective 6). Finally, Los Angeles has MHSA funding that it has
not spent. Therefore, Los Angeles’s assertion that some MHSA
funds are unspent is a myth is incorrect.

During our review, we considered the county’s ideas for legislative
change. The recommendations we make in our report are based
on the evidence we found in the course of our review. The
recommendations Los Angeles suggested are either not supported
by our evidence or are outside the scope of our review.

As we explain beginning on page 17, we found that the current
definition of grave disability enabled designated professionals
authority to treat individuals in need of services through the

LPS Act. As shown in Figure 5, on page 19, we found that designated
professionals in the counties we reviewed applied the definition in
a consistent manner. Further, we note on page 18 that we observed
that designated professionals in the counties we reviewed used
definitions of grave disability that were not overly restrictive. As we
conclude on page 21, expanding or revising the criteria for LPS Act
holds could widen the use of involuntary holds and pose significant
concerns about infringement on individual rights. Therefore, we

do not recommend that the Legislature amend the grave disability
criterion of the LPS Act.

July 2020
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Los Angeles presents a case that the LPS Act’s involuntary hold
criteria are not well defined because there are broader ways to
consider—for example—when someone is a danger to themselves
other than the fact that someone is suicidal. However, we did not
observe that counties only adhered to a rigid definition of danger
to self. Instead, as we note on pages 19 and 20, counties applied
that criterion when individuals, because of their mental illness,
engaged in behaviors that were apparently dangerous, such as

the consumption of dangerous foreign objects. We noted similar
flexibility in how the counties applied the other involuntary hold
criteria as well. Because of our observations across three counties,
we do not agree with Los Angeles’s assertion that California’s
mental health system lacks the procedural ability to apply
involuntary holds when necessary.

Our conclusion that the county failed to provide adequate care to
individuals leaving involuntary holds is based on the results of our
review. Specifically, as we describe on page 32, we found that only

g percent of individuals who had experienced five or more short-term
holds from fiscal year 2015—16 through 2017-18 were enrolled in
intensive outpatient treatment services in fiscal year 2018—19. Further,
we describe that about one-third of individuals from our case file
review with a high number of short-term holds in their lifetime were
not enrolled in these services at any point from fiscal year 2016—17
through 2018-19. Finally, we report that six of the nine individuals

we reviewed who had been held multiple times in their lifetime

were not linked to services in the two weeks following the end of
their short-term hold. We acknowledge on page 35 of our report

that limited access to quality data contributed to this failure, and

on page 37 we recommend a solution to the data access problem.
However, neither data issues nor other potential barriers that the
county indicates absolve it of the responsibility to provide care to
individuals who have experienced multiple mental health crises.

As we explain on page 32 of our report, we focused our analysis

on individuals who experienced multiple involuntary holds over

a short period of time. We question the county’s suggestion that
such individuals did not need intensive services, such as full-service
partnerships or assisted outpatient treatment. In fact, in its own
response, the county indicates that such programs have been part of
its attempt to transform the way in which mental health services are
delivered to those requiring involuntary treatment.

Los Angeles criticizes our audit for a failure to acknowledge factors
of capacity, resource availability, and medical necessity requirements.
However, we addressed capacity issues beginning on page 21 of our
report, and Los Angeles was not clear what it meant by resource
availability and medical necessity. Without additional detail it is not
possible to more directly address Los Angeles’s concerns.
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On page 50 of our report we discuss community conservatorships,
which were unique to San Francisco. These programs allowed the
public guardian to oversee court-ordered medication for individuals
whom the public guardian placed in community housing, instead
of treatment facilities during the period of conservatorship. The
program that Los Angeles cites in its response allows referrals

for conservatorship to come from community settings rather

than hospital settings. This does not mean that treatment

during conservatorship, if one is established, would occur in the
community. As we state on page 50, the deputy director public
guardian for Los Angeles expressed concerns that administering
medication—which our review found was often a critical
component of mental health treatment—would not be feasible in a
community setting.

Los Angeles’s response indicates that it will only adopt our
recommendation to the extent that resources become available

and the Legislature acts on our associated recommendations. Given
the importance of linking individuals to mental health services, we
believe that Los Angeles should take steps now to improve how it
identifies individuals who need services and links those individuals
to services. We look forward to reviewing the county’s 60-day
response to our audit that should indicate the steps it is taking to
implement this recommendation.

We believe the county should coordinate with the court and other
parties to revise the approach to scheduling conservatorship
hearings—steps the county would likely need to take to achieve the
other logistical changes it suggests in its response. Our analysis of
this issue, described on page 30, determined that a key reason why
conservatorships in Los Angeles terminated was a doctor’s failure
to testify. Further, on that same page we describe the county’s own
determination that 20 percent of conservatorships ended because
doctors did not testify. In light of these findings, our suggestion

to use county doctors to provide critical medical testimony is
consistent with meeting ongoing treatment needs for individuals
who require conservatorships.

We acknowledge that many factors may influence whether
individuals take prescribed medication. Our report focuses on an
individual’s level of insight into their mental illness—the degree to
which the individual believes that they have a mental health related
illness—because the evidence we reviewed indicated it was a key
factor influencing whether the individuals whose cases we reviewed
continued to take their medication.

July 2020
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We stand by our description and analysis of issues concerning
funding for mental health services in California and the
recommendations we make to increase the transparency of
spending on mental health services and the accountability for
outcomes related to those services. Los Angeles expresses concern
that our report does not explicitly describe certain statutory
requirements and county-level funding issues. However, we do not
believe the issues that Los Angeles raises in its response are barriers
to the implementation of our recommendations.

Los Angeles’s concerns about our characterization of unspent funds
are unfounded. We clearly indicate on page 55 that the counties we
reviewed explained that some of their MHSA unspent funding had
already been allocated to planned uses in subsequent years. Also,
we removed each county’s prudent reserve from our calculation of
its unspent fund balance in Table 2 on page 56.

The county did not provide this graphic to us before submitting its
response to our report, We did not review the data that underlies
the graphic that Los Angeles provided and therefore have no
comment on the accuracy of the graphic and the information it
provides about MHSA funds. However, we note that the county’s
presentation does not include funding that would have been left as
unspent at the close of fiscal year 2019—20.

Los Angeles’s response primarily takes issue with our
recommendation that the Oversight Commission be tasked with
comprehensive tracking for mental health care spending and
outcomes. As we state on page 62, we recommend the Legislature
assign this responsibility to the Oversight Commission because

of the overlap between existing reporting responsibilities and our
proposed framework, as well as the work already performed by the
Oversight Commission.

In objection to our recommendations, Los Angeles lists
observations about current mental health service delivery

and reporting requirements. It appears that Los Angeles
misunderstands the intent of our recommendation. Our
recommendation would have counties report about their spending
and mental health service delivery across common categories
regardless of funding source. Although we acknowledge on page 62
that there may be some overlap between our proposal and existing
requirements, the existence of the current service delivery and
reporting requirements does not invalidate our proposal for a
comprehensive framework for understanding aggregated spending
and service outcomes.
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Los Angeles’s argument that these recommendations are
unnecessary simply because counties are already allowed to spend
their funds in the manner we recommend is insufficient. Put simply,
there is a meaningful difference between being allowed to spend
funding in a specific manner and being directed to do so. The
results of our review demonstrate the need for requirements in
these areas.

We disagree with Los Angeles and stand by our recommendation.
Our review shows that individuals who have been treated under
the LPS Act are often not successfully connected to mental

health care following their involuntary treatment. On page 32 we
detail how only 9 percent of individuals with a high number of
involuntary holds were enrolled in intensive outpatient treatment.
We also explain on that same page that some individuals who

had experienced multiple holds in their lifetime were not offered
any mental health services in the two weeks that followed the
involuntary hold we reviewed. Los Angeles argues that simply
because counties can spend their MHSA funds to link individuals to
mental health care that they should not face a requirement to do so.

We reviewed county documents related to public guardian funding
as part of our work to identify funding for the implementation

of the LPS Act and potential barriers to implementation. In our
discussion of Figure 4 on page 15 we describe that counties draw on
a variety of resources—including locally generated funds—to fund
mental health services. Our review did not lead us to conclude that
a lack of funding for public guardians was a barrier to implementing
the LPS Act. Los Angeles’s response observes that the public
guardian’s office is funded through realignment and county general
fund monies instead of through a dedicated funding source. Our
recommendations for improved reporting about the use of funds
for mental health treatment should help indicate underfunded areas
going forward, as the county acknowledges in its response.
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City and County of San Francisco
London N. Breed, Mayor

Department of Public Health
Grant Colfax, MD, Director of Health

Department of Disability and Ageing Services
Shireen McSpadden, Executive Director

July 10,2020

California State Auditor”
621 Capitol Mall Suite 1200, Sacramento, CA 95814

To Whom It May Concern:

San Francisco County thanks the State Auditors for their detailed review of the LPS Act, as well as
their collaboration and commitment to understand the complexities of serving individuals who have
behavioral health needs, particularly those who have acute service needs. We appreciate the depth of
the report and the ability to respond to the recommendations and would like to take this opportunity
to share our experiences, as well as provide some additional information for consideration.

As is indicated in the report, San Francisco has always strived to be innovative in our response to
serve our most vulnerable residents by providing services that are client-centered, compassionate,
and intended to promote wellness and recovery. While it is both our legal and ethical duty to ensure
that individuals are served in the least restrictive setting, court ordered treatment options are an
important part of our continuum of care. We are pleased that the State confirmed that we are
appropriately administering and overseeing mental health conservatorships, as outlined in the LPS
Act. San Francisco’s approach to both Assisted Outpatient Treatment and flexibility in serving
individuals on an LPS Conservatorship in the community is the result of a client centered approach,
collaboration across city departments and community based organizations, and innovative and
adaptive ways in which we have been able to model and serve individuals in need.

The report also highlighted San Francisco’s innovative Community Independence Participation
Program (CIPP) and our Post-Acute Community Conservatorship (PACC) in the report, although
they were not referenced by name. Both CIPP and PACC are innovative services models that are
operated under the LPS Act that promote the client’s engagement in their own recovery while
supporting a client’s placement in a non-restrictive, community based setting. These models are
operated under existing LPS statute, and therefore would not be considered separate conservatorship
programs or an alternative to AOT. Despite these programs, San Francisco, like many counties
across California, is struggling with the severity of needs of our residents who have mental illness,
particularly when this is impacted by the effects of psychoactive substances, complex trauma,
homelessness, racial oppression, and medical pandemics. While COVID-19 response has a
significant impact across California and the nation, we would be remiss not to highlight the impact
of the virus on our most vulnerable residents, the focus of staff on mitigating the spread of the virus
on our communities at this time, as well as the potentially detrimental impacts on our funding to
implement the recommendations outlined in the report.

We would also like to take this opportunity to provide feedback on recommendations and
conclusions in the report:

*  (alifornia State Auditor’s comments begin on page 113.
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Report: Expanding the LPS Act’s criteria for involuntary holds or revising the criteria to
include standards that are overly broad —such as the ability to live safely in one’s
community —could potentially widen the use of involuntary holds, which would pose
significant concerns about infringement on individual rights. We found no evidence to justify
such a change.

Response: San Francisco agrees that the “LPS Act’s criteria appropriately enabled the designated
professionals to place people who needed involuntary treatment on LPS Act holds or
conservatorships.” San Francisco partners with our legal and patient’s rights partners to responsibly
implement and utilize existing holds. Despite this, we still believe there is room for improvement in
the LPS Act in order to ensure that those with significant behavioral health needs are able to receive
acute care, and not just crisis services, when in need. While a very small proportion of individuals
with serious mental illness have episodes of violence, individuals with mental illness are
disproportionally victims of violence in our communities. We encourage every effort to protect these
individuals and support patient rights protections to ensure that involuntary care is a last resort to
support the recovery and wellness of an individual; however, as experts in behavioral health it is our
professional opinion that these resources are needed in serious cases.

With the above in mind, we recommend that the legislature consider adding language to better
define grave disability so that there is consistency across jurisdictions and that the subjectivity that
may exist for providers and/or the Court is mitigated. San Francisco has recently implemented
Housing Conservatorship (updated as Senate Bill 40 in October 2019), which attempts to address
some of the gaps in the LPS Act that behavioral health professionals struggle with. Despite the
ability to pilot new tools in our community, we strongly recommend there be considerations related
to the LPS Act to account for advancements in our understanding of serious behavioral health needs
and impact of psychoactive substances outside of chronic alcohol use.

This report provides an important opportunity to open a discussion and modernize the LPS Act to
ensure that interventions are data driven and individuals receive comparable interventions across
counties to further protect the rights of those that are most vulnerable and in crisis. We recognize the
traumatic history of involuntary treatment, and the negative experiences that individuals may
currently face when interacting with the mental health system, so these changes should not be made
without the input of medical professionals and those with lived experience to ensure that we
continue to approach this work from a compassionate, yet needed, stance.

Report: San Francisco Recommendation- By August 2021, San Francisco should conduct an
assessment to determine the number and type of treatment beds that it needs to provide
adequate care to individuals receiving involuntary treatment. Once the assessment is complete,
the county should adopt plans to develop the needed capacity.

Response: In June of 2020, the San Francisco Department of Public Health published a

“Behavioral Health Bed Optimization Project Analysis and Recommendations for Improving
Patient Flow” report. This report utilized a robust statistical analysis of fiscal year 18/19 data to do a
bed simulation model and identify recommended investments across our behavioral health system of
care to maximize client flow (See Table below). This analysis represents a first step to meet the
current need for beds based on wait times and additional investments may be needed to address the
overall demand for beds. We are working at a county level to implement these recommendations for
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bed investments and look forward to conducting this analysis on an ongoing basis to identify needed
investments.

Behavioral Health Investment Recommendations

Annual Cost of
Recommended
Bed Category Recommended Bed
Bed Increase . i
Increase 3. Repeatmodeling

Locked Subacute Treatment 31 $5,493,433 exercise to evaluate 1. Bed capacity
psychiatric Skilled Nursing impact on patientflow recommendations

13 $1,385,540
Facility
Residential Care Facilities aka

31 $973,090
Board and Care
Residential Care Facilities for

22 $855,195
the Elderly
Mental Health Residential 2.1 | t

20 $1,942,530 . Implemen
Treatment (12-month) bed capacity
Total 117 $10,649,788 changes

*cost calculated using median cost per bed per day

... and for each new bed investment, create one long-term housing placement.

In order to effectively provide services to individuals in need and to maximize investments in
additional treatment beds and expanded treatment capacity, associated funding must also be flexible.
The San Francisco County General Fund provides a significant portion of Behavioral Health
Services funding (31 percent of total budget). While San Francisco is committed to investing in our
community members, we support State efforts to reduce barriers to bill Medi-Cal and other revenue
sources in order to ensure that billing is client centered and outcome driven, rather than being mired
by documentation requirements and billing codes. Further, these investments must support low
threshold services in order to successfully meet and engage individuals where they are at, and, when
appropriate, support individuals to link to more traditional models of care.

The report notes that, “California has closed several of its state hospital facilities, which generally
provide intensive treatment in locked settings for those with serious mental illnesses.” While we
fully support individuals receiving treatment in their county of origin, there is a need for placements
that can support individuals with serious neurobehavioral conditions and those at heightened risk of
violence. At this time counties across California are attempting to access a small number of State
Hospital beds, which can lead to exorbitant wait times, in some cases over a year, for individuals to
receive the appropriate level of care. We believe more beds are needed across California and that the
state should play a role in providing funding for those beds.
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Report: San Francisco Recommendation- By August 2021, San Francisco should adopt a
systemic approach to identifying individuals placed on multiple involuntary holds in its
county-designated facilities, obtaining information about those individuals, and connecting
them to services that support their ongoing mental health.

Response: San Francisco agrees with this recommendation and continues to support individuals
with behavioral health needs by providing continuity and connection to care. While it is important to
note that engagement in services is voluntary, we aim to provide care coordination and proactive
wrap around services to individuals who are deteriorating in our communities. The Department of
Public Health provides behavioral health services to approximately 30,000 individuals every year.
We are currently engaging in a quality improvement process to analyze and enhance our response
and length of time for a follow up appointment at our outpatient clinics after a crisis. Further, San
Francisco recently passed legislation that would create a program called Mental Health SF, which
includes the development of an Office of Care Coordination. This office would employ a “whatever
and wherever it takes” approach to engage individuals in services and support navigation into
ongoing care. This office will be positioned to implement the report’s recommendation.

San Francisco has also had great success in a Linkage Model of care for Transitional Age Youth to
support individuals, who frequently have prodromal symptoms of serious mental illness, to
successfully transition from the Children, Youth, and Families System of Care to the Adult/Older
Adult System of Care. As clients in need transition to higher levels of care, it also becomes
increasingly important to ensure client flow and successfully transition other clients to lower levels
of care, which both creates capacity in the higher levels and ensures that clients are treated at the
most appropriate level of care. In order to achieve this, the Department of Public Health has been
working closely with our intensive case management providers to complete utilization management
reviews and are using MHSA Innovation funds to provide peer support to individuals who are
showing signs of recovery and are able to access less intensive care in the community. Through this
program, clients are guided through all the various steps from preparation to successful placement
and/or discharge.

Further, in our clinics, which provide integrated medical homes and mental health services, we have
partnered to have Health Home Care Coordination, which allows providers to be notified if an
individual they are supporting is receiving emergent services. Additionally, we have used grant
funds to enhance services at Psychiatric Emergency Services at Zuckerberg San Francisco General
Hospital, our primary designated LPS facility for 5150 WIC holds, to provide support and
engagement to individuals who have repeated crisis contacts. Finally, our Shared Priority Project
through Whole Person Care has provided us with a great deal of success and recommendations of
investments to support individuals with complex medical and psychiatric needs who are
experiencing homelessness. This includes the need to invest in care coordination, as well as address
systemic challenges to reduce barriers to access care.

Additionally, as discussed above, we believe that the legislature should consider all alternatives to
serve vulnerable individuals who cycle in and out of crisis and are deteriorating in our community.
System improvements and investments to a variety of voluntary treatment options are needed;

however, it remains important for a small subset of the population who are unable to participate in
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voluntary services to have other alternatives.

Report: Legislative Recommendation- Adjust reporting requirements for LPS Act holds to
ensure that counties can access existing state-managed data about the specific individuals
placed on holds.

Response: We strongly support the recommendation that counties have access to information
regarding LPS holds for their residents so that we can effectively intervene and proactively support
individuals who are at risk of more restrictive holds/placement. We would also like to note that
many individuals that experienced psychiatric crises during the evaluation period have private
insurance. As San Francisco Department of Public Health has a key role in providing behavioral
health services to low income, uninsured, and vulnerable residents, we ask that recommendations
also consider the role of private insurance entities to maintain responsibility for the provision of
equitable services to their beneficiaries.

We also question whether the proposed solution (that DOJ information about patients on a 5150
should be made available to the State, which would make it available to the County) is viable, as it
would likely take time for the data to filter through so many agencies. Care coordination for
patients who are on involuntary holds requires "live" data as the clinical team needs to act quickly
for appropriate linkage. We suggest that other solutions, such as those envisioned in Health
Insurance Exchanges (HIE) be investigated.

Report: Legislative Recommendation- Require counties to adopt assisted outpatient treatment
programs.

Response: We strongly support the adoption and implementation of Assisted Outpatient Treatment
across California as a less restrictive option to support individuals in their journey to recovery and
wellness. Given our innovative approach to implementation, as well as our overwhelming success
with this program, we would be happy to offer our expertise as a subject matter expert should the
legislature consider making changes to this program. We also encourage the consideration of
including funding to implement these programs in a comprehensive way.

However, we respectfully disagree with the conclusion that the engagement period can slow access
to care (Page 44). Rather, in San Francisco, the engagement period is a time where care is
proactively offered by a team of clinicians and peers to support individuals in accepting ongoing
voluntary services. San Francisco has seen an approximately 80% success rate in individuals
accepting voluntary services through Assisted Outpatient Treatment, largely in response to this
intensive engagement period. While at times it can be difficult to locate individuals over a period of
time, we believe that shortening or reducing the engagement period would not provide any
substantial positive impact to enroll individuals. That being said, Legislative Recommendation 1
would further allow the Assisted Outpatient Treatment team to coordinate care and identify
emergent contacts at non-public hospitals, which would enhance our ability to locate and engage
individuals.
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Report: Legislative Recommendation-Assign the Oversight Commission primary
responsibility for developing, implementing, and overseeing a comprehensive framework for
reporting mental health spending across all major fund sources, as well as program-specific
and statewide mental health outcomes.

Response: We strongly support the recommendation to increase transparency and community
engagement around the LPS Act, outcomes, and spending. We encourage this recommendation to
also include resources to develop infrastructure to ensure responsiveness and coordination across
counties at the Oversight Commission level. Further, the importance of strong data collection across
these efforts is needed at the county level, as well as clear and consistent metrics across counties.
We recommend that there be additional funding to support data analysts for the counties.

Report: Legislative Recommendation- Direct counties to spend MHSA funds for the purpose
of connecting individuals leaving LPS Act holds or conservatorships to community-based
services.

Response: We support the opportunity to leverage MHSA funds to provide care to individuals who
are exiting 5150 WIC hold or conservatorships. The core values of MHSA include a strength-based
approach and are prevention driven. San Francisco’s ability to utilize MHSA dollars flexibly to meet
the unique needs of our community remain important.

To assist stakeholders and policymakers when assessing the ability of using MHSA funds to support
programs, we request that the report describe the restriction on using MHSA funds to supplant
existing state or county funds used to provide mental health services.

Any proposal to use MHSA funds for mental health activities that are funded through other state
resources (example - general fund or trial court trust fund) is contingent on those resources
maintaining the same level of funding for those services. Per WIC 5891(a), MHSA can be used for
expansions, but it cannot be used to replace another funding source.

The report also states that San Francisco has $27.9 million of unspent MHSA funds. San Francisco
is committed to maintaining a consistent level of MHSA services through both periods of economic
prosperity and economic downturn. To fulfill this objective, we expand our services at a pace that
matches our long-term average increase in MHSA revenues.

As seen in the figure below, which depicts actual revenues and expenditures for FY2011-19 and the
latest projections for FY2019-23, San Francisco’s expenditures increase an average of $1 million per
year, which matches the average annual increase of MHSA revenues.

Year-over-year, MHSA revenues endure a great deal of volatility, as evident below. Despite this
volatility, our services have been growing at a consistent and reliable rate. With this strategy, we
expect to provide the same level of care to our MHSA clients despite the economic recession that
was triggered by COVID-19.
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Mental Health Services Act
Summary of Revenues and Expenditures
(in millions)

FY 2012-13to FY 2022-23

Actuals Projected
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FY2011-12 | FY2012-13 | FY2013-14 | FY2014-15 | FY2015-16 | FY2016-17 | FY2017-18 | FY201819 | FY2015-20 | FY2020-21 | FY2021-22 03

|—0—Re~renues 2.8 29.7 231 323 263 34.2 37.8 38.9 31.6 387 36.7 270
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Linear Regression Explanation
IMHSA Revenues = 0.9748x + 25.076 MHSA Revenues increase $1 million per year on average
MHSA Expenditures =1.2142x + 24.8%6 MHSA Expenditures increase $1 million per year on average

Further, in planning for FY 2020-23 MHSA programming, the department held 19 community
planning process (CPP) meetings that resulted in a mindful expansion of mental health services for
the upcoming three-year term. The CPP is a cornerstone of MHSA’s mission and allows our
programming to be a reflection of our community’s wants and needs. These expanded services
include a steady increase to our mental health workforce development and training programs, the
completion of a $3 million capital project to better integrate our behavioral health services into a
primary care clinic that serves the historically underserved Bayview-Hunters Point neighborhood,
the transition of several successful Innovation programs to our MHSA core program, and the launch
of two new Innovations programs.

San Francisco also supports an expedited process for obtaining Mental Health Services Oversight
and Accountability Commission approval to execute Innovation programs. A speedy approval
process for MHSA Innovation programs will prevent delays in spending and expedite access to these
innovative programs by our community.

Despite the assertion in the report, San Francisco MHSA funds are not “unspent,” but rather
dedicated to existing programs/innovations over the next three years or reserved to preserve our
services in times of economic recession, such as we are currently experiencing. This fiscal prudence
will allow us to continue important services to underserved and disenfranchised populations in the
face of our current medical and economic crises.
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Thank you for the opportunity to share our experiences and respond to the recommendations in the

report.

Sincerely,

5
{ = —F

Grant Colfax, M.D.
Director of Health
San Francisco Department of Public Health

Shireen McSpadden

Executive Director
Department of Disability and Ageing Services
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Comments

CALIFORNIA STATE AUDITOR’S COMMENTS ON THE
RESPONSE FROM SAN FRANCISCO COUNTY

To provide clarity and perspective, we are commenting on
San Francisco’s response to our audit. The numbers below
correspond to the numbers we have placed in the margin of
San Francisco’s response.

As we discuss in Chapter 1—beginning on page 17—we reviewed
the involuntary hold criteria in the LPS Act and determined that
they provide designated professionals sufficient authority to treat
individuals in need of involuntary treatment under the LPS Act.
Our review of case files also found that designated professionals

in the three counties we audited applied the definition of grave
disability in a consistent manner. Based on the evidence, we did not
conclude that the grave disability criterion needed any clarification.

San Francisco had not shared this information with us before
responding to our final draft report. We look forward to reviewing
San Francisco’s progress in implementing this recommendation
when it responds further during our post-audit follow up.

Although San Francisco identifies Zuckerberg as its primary
designated treatment facility, we note on page 34 of our report
that Zuckerberg is one of several designated treatment facilities in
the county, and more than half—about 56 percent—of individuals
leaving involuntary holds were leaving facilities other than
Zuckerberg. In light of that, we are encouraged that the county
agrees with our recommendation to adopt a systemic approach to
identifying individuals placed on multiple involuntary holds at all
designated facilities and connecting them to ongoing services.

We found that many of the individuals we reviewed were enrolled
in Medi-Cal, not in private health care insurance, and thus the
county had responsibility for providing those individuals with
services. As we explain on page 34 of our report, the presence of
private insurance options for some individuals does not change our
conclusion that a significant number of people, including those who
were eligible for county services, experienced multiple involuntary
holds but were not connected to intensive outpatient treatment.

We agree that it is important to quickly share information about
individuals who have been placed on involuntary holds. Treatment
facilities are required to report to Justice about involuntary
treatment holds within 24 hours of applying the hold and Justice
updates its related data on a daily basis. We believe Justice’s existing
data can be shared quickly and efficiently so that counties can make
important treatment decisions.

July 2020
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We appreciate the county’s perspective on the value of the
engagement period for assisted outpatient treatment. As we
describe on page 45, before a court can compel an individual to
participate in assisted outpatient treatment the county must be
able to demonstrate that it offered individual assisted outpatient
treatment services and that the individual failed to engage in
treatment. San Francisco informed us that the minimum length of
this period was 30 days. We stand by our conclusion on page 45
that the engagement period could slow access to treatment for
individuals who need treatment. In addition, as we describe in the
section of our report beginning on page 46, we believe undelayed
access to assisted outpatient treatment for individuals exiting
conservatorship could improve outcomes for such individuals.

The county did not provide this graphic to us before submitting
its response to our report, and therefore we have no comment
about the accuracy of the graphic and the information it provides
about MHSA funds. We specify on page 55 that counties may
have unspent funds that they have already allocated to future
planned uses.
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CITY AND COUNTY OF SAN FRANCISCO

BOARD OF SUPERVISORS

BUDGET AND LEGISLATIVE ANALYST
1390 Market Street, Suite 1150, San Francisco, CA 94102
(415) 552-9292 FAX (415) 252-0461

Policy Analysis Report

To: Supervisor Mandelman

From: Budget and Legislative Analyst’s Office

Re: Review of Lanterman-Petris-Short (LPS) Conservatorship in San Francisco
Date: Updated November 12, 2019

SUMMARY OF REQUESTED ACTION

The purpose of this report was to understand the effectiveness of LPS Conservatorships, including
whether all individuals who are gravely disabled by mental illness or alcoholism are appropriately
referred to and placed in LPS Conservatorship, and if current practices sufficiently evaluate the

effectiveness of LPS Conservatorship.

For further information about this report, contact Severin Campbell at the Budget and Legislative
Analyst’s Office.

Executive Summary

The Lanterman-Petris-Short (LPS) Act established a civil process for the
conservatorship of people considered gravely disabled due to serious
mental illness or chronic alcoholism, and therefore unable to provide
for his or her basic personal needs. Individuals are referred to an LPS
conservatorship by a psychiatrist; the Public Conservator investigates
the referral and makes recommendations to the Court. The Court
makes the determination on whether the individual should be placed in
a conservatorship.

Under California law, individuals with a psychiatric emergency may be
placed in a 72-hour involuntary hold. The hold may be extended for 14
days and an additional 30 days, if necessary, prior to referral to
conservatorship. An individual who is deemed to be gravely disabled
may be placed in a 30-day temporary conservatorship by the Court
after the initial 72-hour hold, and referred to a permanent
conservatorship for up to one year after the end of the temporary
conservatorship. The permanent conservatorship is reviewed annually
by the Court.

The number of referrals to LPS conservatorship in San Francisco
decreased by nearly 50 percent between FY 2012-13 and FY 2018-19.
This contributed to a 13 percent decrease in total LPS conservatorship
caseload between those years.
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®" The decrease in LPS conservatorship referrals and caseload in San
Francisco was due in part to budget constraints that led to fewer acute
inpatient and sub-acute beds, and policy changes that shifted services
from residential to community-based mental health services. In
addition, retirements and delays in hiring in the Public Conservator’s
office in 2009 and subsequent years led to reduced staffing and
capacity to handle referrals.

=  While estimating the population in need of LPS conservatorship is
difficult because individuals with severe mental illness or alcohol abuse
do not consistently meet the definition of gravely disabled, the
population that would benefit from conservatorship may be higher
than the number referred each year, especially given the recent
increase in the referral rate, which according to the Public Conservator,
was in response to outreach, education, and systems improvement
efforts by the Public Conservator.

Policy Consideration

The role of LPS conservatorship needs to be part of a broader evaluation
of the City’s mental health services. The Mayor appointed a Director of
Mental Health Reform to evaluate the City’s mental health and substance
use services and make recommendations on how to reform the City's
mental health system to fill identified gaps and improve design and
efficacy.

= |n order to better understand LPS conservatorships in the context of
mental health reform, the Department of Public Health, and the Public
Conservator need to evaluate outcomes for those individuals placed in
30-day psychiatric holds, temporary LPS conservatorship, and
permanent LPS conservatorship.

= |n order to better evaluate outcomes, the Public Conservator and the
Department of Public Health need a Memorandum of Understanding on
their respective roles and responsibilities, and a data sharing
agreement to allow access and reporting on data for individuals placed
in LPS conservatorship.

The City also needs to better understand the population requiring more
intensive mental health services, including LPS conservatorship. In
particular, the individuals found to be high users of emergency and urgent
services are also at risk to be gravely disabled. The City needs a shared
protocol on how the City’s health and social service system should respond
to high users of emergency and urgent services.

Budget and Legislative Analyst
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Lanterman-Petris-Short Conservatorships

The Lanterman-Petris-Short (LPS) Act established a uniform and statewide
civil process for the involuntary detention of people considered gravely
disabled due to a serious mental illness and/or chronic alcoholism.
California’s Welfare and Institutions Code defines “gravely disabled” as
individuals who are unable to provide for their basic personal needs for
food, clothing, or shelter.*

The primary intent of the LPS Act was to end the inappropriate, indefinite,
and involuntary commitment of people living with mental illness and
chronic alcoholism. The LPS Act specifies that individuals have a right to
contest or challenge involuntary treatment at any time during
conservatorship.”> Furthermore, individuals who are enrolled in an LPS
conservatorship are expected to improve their mental health over time. To
enable this outcome, the LPS Act requires an annual evaluation of all
individuals who are conserved to determine readiness for discharge from
conservatorship.

The LPS Act authorizes local courts to determine whether individuals are
gravely disabled and should be placed in conservatorship. If so, the LPS Act
enables local courts to appoint a Public Conservator who would be
responsible for decision-making on behalf of the individual and their well-
being during the conservatorship period. The LPS Act became effective on
July 1, 1969 and does not apply to individuals who suffer primarily from
substance use disorders, with the exception of chronic alcoholism.

Appendix | describes the provisions of the LPS Act.

San Francisco’s Conservatorship Programs

San Francisco has three conservatorship programs designed to address the
needs of individuals with mental illness: LPS conservatorship and two
community-based programs available to individuals placed in LPS
conservatorship — the Community Independent Participation Program and
the Post-Acute Community Conservatorship.3 All three programs are
administered through the Public Conservator, which is housed in San
Francisco’s Human Services Agency.

LLps conservatorships were established by the Lanterman-Petris-Short Act of 1967 and codified in the California
Welfare and Institutions Code Section 5000. Section 5008(h)(B)(2) of the Code defines “gravely disabled”.

? California Welfare and Institutions Code, Division 5, Section 5003 (WIC § 5003).

* Two other conservatorship programs, discussed in Appendix |, are the (1) Murphy conservatorship for individuals
who are defendants in criminal cases who have a mental illness and are unable to understand the nature of the
proceedings, and (2) Probate conservatorship for individuals who are unable to provide for their basic needs of
food, clothing, and shelter and/or manage their personal finances due to dementia or physical disabilities.
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LPS Conservatorships

The traditional LPS conservatorship program is for individuals who are
deemed by the courts to be gravely disabled by mental illness or severe
alcoholism. The LPS program is administered by the Public Conservator,
who is responsible for decision-making on behalf of the individual during
the conservatorship period. Individuals who are under LPS conservatorship
may be placed in a variety of settings but are entitled to placement in the
least restrictive, most appropriate level of care. Placements range from the
most restrictive levels of care, such as locked facilities (e.g., some skilled
nursing facilities) to unlocked facilities (e.g. board and care facilities).

San Francisco’s Community-Based Conservatorships

San Francisco has two programs designed to allow individuals with a
mental illness to transition from an acute care setting directly to a
community-based setting without an interim stay in a sub-acute facility.
The programs serve individuals, including those placed in LPS
conservatorship, who have access to adequate housing, are enrolled in
intensive case management, and are prescribed long-acting anti-psychotic
medication. The two programs are overseen by both the Public
Conservator and Department of Public Health.

Community Independent Participation Program

The Community Independent Participation Program was implemented in
2012, initially as a pilot. Patients who participate in the Community
Conservatorship Independent Participation Program are provided with the
support and services they need to maintain independence and stability. To
be eligible for this program, participants must already be conserved and
give up the right to refuse psychotropic medication.

Post-Acute Community Conservatorship

The Post-Acute Community Conservatorship places individuals in the
community. Participants are distinct from those in the Community
Independent Participation Program in that they have not voluntarily
complied with their medication requirements or have contested their
conservatorship. Individuals placed in the Post-Acute Community
Conservatorship program are required by the court to comply with
medication requirements.

Appendix | provides further details on these programs.
Review and Authorization Process for San Francisco LPS Conservatorships

Placing an individual in an LPS conservatorship is a civil process defined by
the California Welfare and Institutions Code. Referrals are initiated by
psychiatrists for individuals who present to San Francisco General Hospital
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or to other acute care hospitals. Referral and placement in LPS
conservatorships in San Francisco involves several key actors including the
Public Conservator (Human Services Agency/ Department of Adult and
Aging Services), treating psychiatrists, the Department of Public Health’s
Transition team who are responsible for coordinating placement, the Public
Defender, and the City Attorney

The conservatorship process begins at the San Francisco General Hospital’s
Psychiatric Emergency Services unit or acute inpatient psychiatric units at
private hospitals when a patient is placed under a 72-hour involuntary
hold, defined by California Welfare and Institutions Code Section 5150
(generally referred to as “5150”).* Patients who do not stabilize after 72
hours may be held for an additional 14 days under California Welfare and
Institutions Code Section 5250. Patients who do not stabilize after the 14-
day hold may be held for an additional 30 days under California Welfare
and Institutions Code Section 5270.

The referral to conservatorship can be made at any point during or after
the initial 5150 hold. The Public Conservator is responsible for evaluating
whether the patient meets the definition of gravely disabled for
conservatorship proceedings.

Filing for temporary conservatorship always precedes filing for a
permanent conservatorship. When a judge approves a temporary
conservatorship, the Public Conservator is granted 30 days to investigate
and determine whether the patient meets the legal criteria for a
permanent LPS conservatorship. The Public Conservator may petition for
extensions of a temporary conservatorship but extensions may not exceed
six months. Permanent conservatorship placements are for a period of one
year, with a required annual evaluation to determine whether the patient
is no longer gravely disabled and should be discharged.

Patients’ Rights to Challenge Involuntary Holds

Psychiatric patients on involuntary psychiatric holds can contest their
involuntary holds at any time after the conclusion of a 5150 hold. Attorneys
from the Public Defender’s Office represent patients who are on a 5150
hold.

The City Attorney represents the Public Conservator and the hospital’s
treatment team. Probable cause hearings to extend psychiatric holds are
held two times per week while court hearings for temporary and
permanent LPS conservatorships are held once a week.

* California’s Welfare and Institutions Code Section 5150 allows an involuntary psychiatric hold for up to 72 hours,
and Section 5250 allows an involuntary psychiatric hold for an additional 14 days after the initial 72-hour hold.
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Appendix | provides further details on the LPS conservatorship referral and
placement process.

San Francisco LPS Conservatorship Caseload
Reduction in LPS Conservatorship Caseload

The Public Conservator’s caseload for individuals placed in LPS
conservatorship or Murphy conservatorship® decreased by 13 percent from
820 cases in FY 2012-13 to 711 cases in FY 2018-19, as shown in Exhibit 1
below.

Exhibit 1. San Francisco LPS Conservatorship Program Caseload FY 2012-
13 to FY 2018-19
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Source: San Francisco Human Services Agency, Department of Adult and Aging Services

The number of patients discharged from LPS conservatorship exceeded the
number of referrals in FY 2015-16 and FY 2016-17, as shown in Exhibit 2
below, contributing to the overall decrease in LPS caseload through FY
2017-18.° The number of patients discharged from LPS conservatorship
was less than the number of referrals in FY 2017-18 and FY 2018-19, and
total caseload increased by more than 10 percent from 645 in FY 2017-18
to 711 in FY 2018-19.

> Defendants in criminal cases who cannot understand the nature of the proceedings due to mental illness are
placed in Murphy conservatorships.
6 ~: . . . .

Discharge information for earlier years was not available.
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Exhibit 2. Number of Discharges from LPS Conservatorship Compared to
Number of Referrals and Total Caseload FY 2015-16 to FY 2018-19
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Source: San Francisco Human Services Agency, Department of Adult and Aging Services

While overall caseload declined in San Francisco between FY 2012-13 and
FY 2018-19, San Francisco’s permanent LPS conservatorship caseload is
higher than several other large counties based on data self-reported by
these counties, as shown in Exhibit 3 below.

Exhibit 3. Permanent LPS Conservatorship Caseload per 10,000 Residents
by 14 of the Largest California Counties in FY 2018-19
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Source: San Francisco Superior Court; Budget and Legislative Analyst Survey of Counties
(self-reported data)
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According to interviews with public conservator staff in other Bay Area
counties, counties have different “tolerances” for referring patients to LPS
conservatorship. The LPS Act defines when a patient is gravely disabled, but
counties have discretion on when to refer a patient who is gravely disabled.
According to City staff, differences between counties in referring
individuals who are gravely disabled by mental illness to LPS
conservatorship may be due to availability of community treatment
programs.

Reduction in LPS Conservatorship Referrals in San Francisco FY 2012-13 to
FY 2017-18

The 13 percent reduction in LPS conservatorship caseload in San Francisco
from 820 in FY 2012-13 to 711 in FY 2018-19 was due mostly to the
reduction in referrals to LPS conservatorship. The total number of referrals
to LPS conservatorship decreased by half between FY 2012-13 and FY 2017-
18, as shown in Exhibit 4 below.

Exhibit 4. Outcomes of Referrals to San Francisco LPS Conservatorship

Fiscal Year
Outcome 12-13 13-14 14-15 15-16 16-17 17-18 | Change %
Number of Individuals

Permanent 74 40 43 48 50 77 37 4%

Temporary 190 170 136 85 78 64 (126) (66%)
Declined ® 20 31 1 0 0 0 (20) (100%)
Total 284 241 180 133 128 141 (143) (50%)

Source: San Francisco Human Services Agency, Department of Adult and Aging Services

® Outcomes categorized as “declined” refer to cases that were declined by the Public
Conservator because the individual was not a county resident, was released from a 5150
hold, the referral was incomplete, or other reasons.

Note: The number of referrals could include individuals who were referred more than one
time. The number of referrals includes both LPS conservatorship and Murphy
conservatorship for defendants in criminal cases.

The total number of referrals increased to 149 in FY 2018-19, but according
to Human Services Agency staff, because individuals may be under
temporary conservatorship for up to six months before being referred to
permanent conservatorship, it is too early to identify the number of
temporary and permanent conservatorship referrals.

Impact of California Welfare and Institution Code Section 5270

The number of referrals to temporary conservatorship decreased by 66
percent between FY 2012-13 and FY 2017-18, as shown in Exhibit 4 above.
According to discussions with City staff, the reduction in referrals to
temporary conservatorship was due largely to the introduction in FY 2014-
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15 of the 30-day hold for psychiatric patients allowed by the California
Welfare and Institution Code Section 5270. The introduction of the 30-day
hold allowed hospitals to keep patients for a longer period of time without
moving to permanent conservatorship; the mental health condition for
many patients improved under the 30-day hold because of the intensive
clinical supervision and abstinence from alcohol and drug consumption.
Individuals with both mental illness and alcohol abuse were especially likely
to improve during the 30-day hold as alcohol and drug abstention reduced
behavioral health symptoms, avoiding referral to conservatorship.

Impact of Reduction in Available Beds

Total LPS conservatorship caseload and permanent conservatorship
referrals in San Francisco declined prior to the implementation of the 30-
day hold under California Welfare and Institution Code Section 5270 in FY
2014-15. According to discussions with City staff, the financial crisis in 2008
and associated budget constraints resulted in less bed capacity. The
number of acute inpatient psychiatric beds at San Francisco General
Hospital decreased from 88 beds in 2008 to 66 beds in 2009 and 44 beds in
2011 (San Francisco General Hospital continues to have 44 acute inpatient
psychiatric beds in 2019).

The number of sub-acute beds also decreased, which was likely due to a
combination of budget constraints and policy changes, including a shift to
community-based mental health services. According to discussions with
City staff, budget constraints changed hospital discharge planning
procedures, in which assessments began soon after a patient was admitted
to the hospital in order to find community placements and reduce the
length of the hospital stay, resulting in more patients being referred to
community-based mental health treatment.

Available sub-acute mental health beds in San Francisco decreased by one-
third between FY 2012-13 and FY 2017-18, as shown in Exhibit 5 below.
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Exhibit 5: Reduction in Available Sub-Acute Mental Health Beds FY 2012-
13 to FY 2017-18
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Source: Department of Public Health and Transitions Team

The reduction in acute and sub-acute beds resulted in long wait times for
individuals referred to LPS conservatorship.” Wait times for locked sub-
acute treatment beds for all patients, including LPS patients, range from
19.6 days (less than one month) for the San Francisco Healing Center® to
333.5 days (nearly one year) for state hospitals, as shown in Exhibit 6
below.’ These wait times are for all patients referred for locked sub-acute
treatment, including LPS patients.

7 Discussions with staff in other counties indicate that bed availability and long wait times impact referrals to LPS
conservatorships.

% The Healing Center is a 54-bed behavioral health facility located at St. Mary’s Medical Center contracted by DPH.
° The DPH Transitions team provided average wait times for referrals to the Healing Center, compared to other
locked subacute treatment facilities during July 2018 through January 2019.
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Exhibit 6. Average Wait Time in Days for Locked Sub-Acute Treatment

Facilities™®
San Other
. Locked Skilled
Francisco . State
Healin Subacute Nursing Hosoital
ga Treatment Facilities P
Center .
Facilities
(Step A) From DPH Receiving
Requ.est to I?I.ace Patient, to DPH 55 33 241 124.0
Sending Facility a Placement
Request b
(Step B) From Date of DPH
Request to Provider for 8.7 58,5 43.7 10.5

Placement, to Provider Sending

DPH a Response

(Step C) From Provider Confirming

Patient Acceptance, to Patient's 5.41 13.87 10.33 199
First Day at Facility

Average Wait Time in Days

(across the steps A to C) 19.6 51.1 78.1 333.5

Source: Department of Public Health and Transitions Team.

®The average wait time of 19.6 days for the San Francisco Healing Center is from the date
on which the Transitions Team receives a request to place a patient in locked sub-acute
treatment facility, and the patient’s first day at the San Francisco Healing Center.

b According to DPH, the initial wait period in Step A of Exhibit 6 above could in some
instances be due to an incomplete referral packet from the requestor.

Impact of Reduced Public Conservator Staffing

According to interviews with City staff, retirements and delays in hiring in
the Public Conservator’s office in 2009 and subsequent years led to
reduced staffing and capacity to handle referrals. Public Conservator staff
assigned to the LPS Conservatorship program decreased from 12 filled
positions on average in FY 2009-10 to 7 filled positions on average in FY
2013-14, and caseload per position increased from 60 in FY 2009-10 to 100
in FY 2013-14, as shown in Exhibit 7 below.

1% The DPH transitions team provided average wait times for each of the Steps A through C for each type of facility.
The Budget and Legislative Analyst calculated the average wait time across these three steps by adding the
average time reported for each of the three steps.
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Exhibit 7. LPS Patient Annual Caseload per Filled Position FY 2009-10 to FY

2017-18
Annual Caseload

Caseload® Positions” per Filled

Position
FY 2009-10 752 12.40 60.65
FY 2010-11 713 10.40 68.56
FY 2011-12 720 8.40 85.71
FY 2012-13 820 9.40 87.23
FY 2013-14 740 7.40 100.00
FY 2014-15 626 7.48 83.69
FY 2015-16 672 9.62 69.85
FY 2016-17 650 8.54 76.11
FY 2017-18 645 8.00 80.83

Source: San Francisco Human Services Agency, Department of Adult and Aging Services

® Caseload figures reflect unique individuals under conservatorship at any point in the
fiscal year.

® Pposition count is for Behavioral Health Clinician and Protective Service Worker
classifications, adjusted for vacancy rates. Vacancy adjustments reflect vacancies at the
time of each fiscal year-end.

Two new positions were added to the Public Conservator’s budget in FY
2019-20, including one new supervisor position, that will be used to create
a specialized unit staffed by clinicians with low caseloads to provide high
intensity services with the goal of promoting recovery and independent
living in the community.

Impact of the Court on Referrals

Under the California Welfare and Institutions Code, an individual must be
determined by the court to be gravely disabled, which is defined as a
person suffering from a mental health disorder who is presently unable to
provide for his or her needs for food, clothing, or shelter. Severe mental
illness is not sufficient for a finding of grave disability'’. If an individual can
survive without involuntary detention with the help of others, the
individual is not considered to be gravely disabled. While psychiatrists
initiate the referral to LPS conservatorship, only the county’s designated
conservatorship investigation officer (the Public Conservator in San
Francisco) may file and prosecute a petition to establish an LPS
conservatorship. *>*2 According to our discussions with City staff, the court
has limited discretion in its findings of gravely disabled.

1 According to the Judicial Council of California 2017 Civil Jury Instructions, the court can consider if an individual
did not take prescribed medication in the past or if the individual lacks insight into his or her condition. The court
cannot consider the likelihood of future deterioration or relapse of a condition.

'2 Central California Appellate Program, “Mental Health at a Glance”, Procedure for Appointing a Conservator.
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Population in Need of Conservatorship

According to discussions with City staff, estimating the population in need
of LPS conservatorship is difficult because individuals with severe mental
iliness or alcohol abuse do not consistently meet the definition of gravely
disabled. As noted above, individuals with combined mental illness and
alcohol or drug use may stabilize after being held for 30 days under
California Welfare and Institutions Code Section 5250 due to abstinence
from alcohol or drugs, and therefore not be referred to LPS
conservatorship. Further, the goal of the LPS conservatorship is for patients
to improve and leave conservatorship; nearly two-thirds of individuals
referred to LPS conservatorship in FY 2016-17 left conservatorship within
one year (see Exhibit 11 in Appendix Il). However, San Francisco’s increase
in referrals in FY 2017-18 and FY 2018-19 suggests that more individuals
could be referred to LPS conservatorship than are currently referred.
According to the Public Conservator, the increase in referrals in FY 2017-18
and FY 2018-19 was in response to outreach, education, and systems
improvement efforts by the Public Conservator.

As an example of the population at risk, in FY 2017-18, 212 high users of
emergency and urgent services' had been admitted to Psychiatric
Emergency Services at least eight times and placed on a 72-hour hold at
least three times during the year. According to discussions with City staff,
being a high user of emergency and urgent services may indicate that the
individual meets the definition of grave disability, but a clinical assessment
would be necessary to determine if the individual met the definition.

Interdepartmental Cooperation

The Department of Public Health and the Public Conservator do not have a
current memorandum of understanding (MOU) on respective roles and
responsibilities for the LPS conservatorship program, although, according
to the Public Conservator, the two departments have begun preliminary
planning. An important component of an MOU would be to re-establish
multi-service meetings, in which staff responsible for LPS conservatorships
and treatment could review the cases of individuals in LPS conservatorship
to ensure that the appropriate resources and treatment are provided,

3 patients who are placed in a 14-day hold under the California Welfare and Institutions Code Section 5250 must
have a probable cause hearing within four working days. The patient may request a full judicial review within the
14 days. The standard for the 14-day hold is broader than gravely disabled, and includes “danger to self” and
“danger to others”.
14 " H ” . .. . . .

High users” are the top one percent of individuals accessing emergency and urgent services during the year,
which in FY 2017-18 were 470 individuals. Of these 470 individuals, 14 were currently assigned to a conservator
and 39 had any history of conservator assignment.
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establish clinical assessment standards, and development accountability
metrics to ensure clients are served in the least restrictive setting.

The MOU should also provide for a data sharing agreement, allowing for
both agencies to share and report data on individuals placed in LPS
conservatorships. Due to privacy restrictions imposed by the Health
Insurance Portability and Accountability Act (HIPAA), patient data on can
only be accessed by other agencies with a formal agreement.

Measures of Performance

Performance measures recommended by the California Association of
Public Administrators, Public Guardians, and Public Conservators (see
Appendix V) focus on caseload standards and patient contact, education
and training of staff, and promoting individual patient’s health and well-
being. Neither the performance measures recommended by the California
Association of Public Administrators, Public Guardians, and Public
Conservators, nor performance measures used by the San Francisco Public
Conservator are able to measure aggregate outcomes, because outcome
goals vary significantly based on individuals’ care plans.

The Public Conservator’s performance measures in FY 2018-19 include™:
= Number of new referrals
= Number of unique individuals with an active case

= Percent of referrals that had a previous conservatorship within the
prior year

The percent of new referrals that had a previous conservatorship within
the prior year measures how successful individuals are in living outside of
the conservatorship. In FY 2017-18, 20 percent of individuals referred to
LPS conservatorship had been previously been conserved within the year,
which reduced to 15 percent in FY 2018-19."°

Another potential measure of how successful individuals are in living
outside of the conservatorship is measuring how many are current users of
emergency and urgent care. In 2017-18, of the 470 individuals who were in
the top one percent of all users of emergency and urgent care, 14 were
currently assigned to a conservator and 39 had any history of conservator
assignment.

15 According to the Public Conservator, an additional measure — the number of discharges due to no longer being
gravely disabled — was recently added.

16 According to the Public Conservator, only the mid-year measure of 10 percent is available in FY 2018-19; the
Mayor’s Proposed FY 2019-20 Budget reported a projected measure in FY 2018-19 of 15 percent, which was below
the target measure in FY 2018-19 of 25 percent. The proposed measure in FY 2019-20 is 20 percent.
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Policy Consideration

The role of LPS conservatorships needs to be part of a broader evaluation
of the City’s mental health services

The Mayor appointed a Director of Mental Health Reform to evaluate the
City’s mental health and substance wuse services and make
recommendations on how to reform the City’s behavioral health system,
including both mental health and substance use, to fill identified gaps and
improve design and efficacy. The role of LPS conservatorship in the City’s
overall behavioral health system needs to be part of this evaluation.

Our evaluation suggests that the decline in permanent LPS conservatorship
caseload in San Francisco was a combination of budget constraints and
policy changes, shifting mental health services from residential to
community-based mental health services. The City has begun to take some
steps towards addressing the role of conservatorships in the City’s
behavioral health system. The FY 2019-20 budget added resources to the
Public Conservator’s office to form a new specialized unit to provide more
intensive services to individuals with mental illness who are placed in the
community-based programs, including adding two new positions. The FY
2019-20 and FY 2020-21 budgets also added funding for 390 sub-acute
behavioral health beds over two years, in addition to the 100 sub-acute
behavioral health beds added in FY 2018-19.

> The Director of Public Health, and Public Conservator need to evaluate
the outcomes for individuals placed in 30-day psychiatric holds,
temporary LPS conservatorship, and permanent LPS conservatorship

The City needs to better understand the extent to which individuals
stabilize during a 30-day hold due to intensive management and abstinence
from alcohol or other substances but then deteriorate after discharge.

The number of individuals referred to LPS conservatorship who had
previously been conserved within one year decreased from 20 percent in
FY 2017-18 to 15 percent projected in FY 2018-19. The reason for this
decrease needs to be part of the City’s evaluation of LPS conservatorships,
including if the decrease was due to better management of the individual’s
mental illness.

The number of individuals placed in the City’s two community based
programs — the Community Independent Participation Program and Post-
Acute Community Conservatorship Program — increased from 10 in FY
2015-16 to 41 in FY 2018-19. The outcomes for these individuals also need
to be part of the City’s evaluation.
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In order to better evaluate outcomes for individuals placed in temporary
psychiatric holds or conservatorship, the Public Conservator and the
Department of Public Health need an MOU on their respective roles and
responsibilities, and a data sharing agreement to allow access to and
reporting on data for individuals placed in LPS conservatorship.

» The City needs to better understand the population requiring more
intensive mental health services, including LPS conservatorship

While estimating the population in need of LPS conservatorship is difficult
because individuals with severe mental illness or alcohol abuse do not
consistently meet the definition of gravely disabled, the population that
would benefit from conservatorship may be higher than the number
referred each year. In particular, the individuals found to be high users of
emergency and urgent services are also at risk to be gravely disabled. The
City needs a shared protocol on how the City’s health and social service
system should respond to high users of emergency and urgent services.
The Department of Public Health’s Whole Person Care team is currently
creating a service design plan specifically tailored to high users, but it has
not yet been finalized and approved. This service design could be used as a
tool for a citywide discussion on how to better serve high users of
emergency medical and psychiatric services, and should be part of the
City’s discussion on how to reform the mental health system.
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Appendix I: Conservatorships in California and San Francisco
Lanterman-Petris-Short (LPS) Conservatorship

The Lanterman-Petris-Short (LPS) Act of 1967 implemented Section 5000 of
the State of California’s Welfare and Institutions Code, establishing a
uniform and state-wide civil process for the involuntary detention of
people considered gravely disabled due to a serious mental health
diagnosis and/or chronic alcoholism. California’s Welfare and Institutions
Code defines “gravely disabled” as individuals who are unable to provide
for his or her basic personal needs for food, clothing, or shelter.!” The LPS
Act authorizes local courts to determine whether individuals are gravely
disabled and would benefit from conservatorship, and to appoint a public
conservator who would be responsible for decision-making on behalf of the
individuals placed into conservatorship and for their well-being during the
conservatorship period. The LPS Act became effective on July 1, 1969 and
does not apply to individuals who suffer primarily from substance use
disorders, with the exception of chronic alcoholism.

LPS is widely considered the precedent for modernizing procedures for the
commitment of gravely disabled individuals with serious mental health
diagnoses and/or chronic alcoholism in the United States.’® The primary
intent of the LPS Act was to:

e End the inappropriate, indefinite, and involuntary commitment of
people living with mental illness, developmental disabilities, and
chronic alcoholism;

e Establish a procedure for civil commitment involving graduated periods
of involuntary detention and due process rights to allow individuals to
contest their confinement;

e Provide prompt evaluation and treatment of persons with serious
mental health diagnoses and/or chronic alcoholism;

e Protect public safety;

e Provide individualized treatment, supervision, and placement services;

e Encourage the full use of all existing agencies, professional personnel
and public funds to accomplish objectives and to prevent duplication of
services and unnecessary expenditures; and

e Protect individuals with severe mental health diagnoses from criminal
acts.

'7 State of California, Welfare and Institutions Code, Division 5, Section 5008(h)(B)(2).
¥ The LPS Act was co-authored by California State Assemblyman Frank Lanterman and California State Senators
Nicholas C. Petris and Alan Short.
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The LPS Act specifies that individuals have a right to contest or challenge
involuntary treatment at any time during conservatorship.19 Furthermore,
individuals who are placed in an LPS conservatorship are expected to
improve their mental health over time. To enable this outcome, the LPS Act
requires an annual evaluation of all individuals placed in conservatorship to
determine readiness for discharge from conservatorship.

Murphy Conservatorship

Under the California Penal Code and the LPS Act, the Superior Court is
authorized to order an investigation into whether a defendant is gravely
disabled?, if the defendant is deemed incompetent to stand trial and they
served their maximum term of commitment, or are found to be unlikely to
regain trial competency.

A defendant can be placed under a Murphy Conservatorship if (1) charged
with felonies involving death, great bodily harm or a serious threat to the
physical well-being of another person; and (2) there has been a finding of
probable cause that as a result of a mental health disorder the person is
unable to understand the nature and purpose of proceedings taken against
him or her and to assist counsel in the conduct of their defense in a rational
manner; and (3) the person represents a substantial danger of physical
harm to others by reason of a mental disease, defect or disorder.

Probate Conservatorship

LPS conservatorships differ from probate conservatorships. The California
Probate Code®! authorizes the Superior Court to appoint a conservator for
adults who are unable to provide for their basic needs of food, clothing,
and shelter, and/or manage their personal finances due to dementia or
physical disabilities.

9 State of California, Welfare and Institutions Code, Division 5, Section 5003 (WIC § 5003).

20 Murphy Conservatorship’s standard for “gravely disability” comprise: 1) a criminal defendant who has been
found mentally incompetent; 2) an indictment or information that charges a felony involving death, great bodily
harm, or serious threat to the physical well-being of another and that has not been dismissed; 3) defendant’s
Inability to understand the nature and purpose of the proceedings taken against him or her and to assist counsel in
the conduct of his or her defense in a rational way as a result of a mental disorder; and 4) by reason of a mental
disease, defect, or disorder the person represents a substantial danger of physical harm to others

! state of California, Probate Code, Division 4, Part 3, Section 1800.
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San Francisco’s Conservatorship Programs

San Francisco has three conservatorship programs designed to address the
needs of individuals with mental illness: LPS conservatorship and two
community-based programs available to individuals placed in LPS
conservatorship — the Community Independent Participation Program and
the Post-Acute Community Conservatorship. All three programs are
administered through the Public Conservator, which is housed in San
Francisco’s Human Services Agency.

LPS Conservatorships

The traditional LPS conservatorship program is for individuals who are
deemed by the courts to be gravely disabled by mental illness or severe
alcoholism. The LPS program is administered by the Public Conservator,
who is responsible for decision-making on behalf of the individual during
the conservatorship period. Individuals who are under LPS conservatorship
may be placed in a variety of settings but are entitled to placement in the
least restrictive, most appropriate level of care. Placements range from the
most restrictive levels of care, such as locked facilities (e.g., some skilled
nursing facilities), to unlocked facilities (e.g. board and care facilities).

San Francisco’s Community-Based Conservatorships

San Francisco has two programs designed to allow individuals with a
mental illness to transition directly from an acute care setting directly to a
community-based setting, without an interim stay in a sub-acute facility.
The programs serve individuals, including those placed in LPS
conservatorship, who have access to adequate housing, are enrolled in
intensive case management, and are prescribed long-acting anti-psychotic
medication. The two programs are overseen by both the Public
Conservator and Department of Public Health.

Community Independent Participation Program

San Francisco launched its Community Independent Participation Program
in 2012, initially as a pilot. Patients who participate in the Community
Conservatorship Independent Participation Program are provided with the
support and services they need to maintain independence and stability. To
be eligible for this program, participants must already be conserved and
give up the right to refuse psychotropic medication.

Program eligibility is based on an assessment that the individual is generally
stable when adhering to psychotropic medication regimen. The Public
Defender, City Attorney (formerly the District Attorney), Public
Conservator, and/or service providers must reach consensus to include a
person in the program. The service provider and the Public Defender
explain participation requirements to the individual. The program is
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voluntary and subject to the due process prescribed by the California
Welfare and Institutions Code.

Post-Acute Community Conservatorship

Post-Acute Community Conservatorship is another program specific to San
Francisco that places individuals in the community. Participants are distinct
from those in the Community Independent Participation Program in that
they have not voluntarily complied with their medication requirements or
have contested their conservatorship. However, clinicians recognize that
when compliant with their medication requirements, these individuals can
successfully reside in a community-based setting. For these reasons, the
Public Conservator recommends that the Superior Court require
medication compliance for patients enrolled in the Post-Acute Community
Conservatorship program. Without this program, these participants would
be placed in a locked or secured mental health facility.

San Francisco was the first jurisdiction in the State to pilot the Community
Independent  Participation Program and Post-Acute Community
Conservatorship Program. Alameda County is currently replicating the
Community Independent Participation Program.

Review and Authorization Process for San Francisco LPS Conservatorships

Placing an individual in an LPS conservatorship is a civil process defined by
the California Welfare and Institutions Code. Referrals are initiated by
psychiatrists for individuals who present to San Francisco General Hospital
or to other acute care hospitals. Referral and placement in LPS
conservatorships in San Francisco involves several key actors including the
Public Conservator (Human Services Agency/ Department of Adult and
Aging Services), treating psychiatrists, the Department of Public Health’s
Transition team who are responsible for coordinating placement, the Public
Defender, and the City Attorney, as shown in Exhibit 8 below.
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Exhibit 8. Key Actors in the Lanterman-Petris-Short Act (LPS)
Conservatorship Review & Authorization Process

DPH Behavioral
Health Services
and Other Acute

Public Conservator
(Human Services

DPH Transitions Superior Court

Public Defender City Attorney

Agency)
Care | o
) Starting in January 2019 I i
Provides legal iy v Conducts utilization Authorizes and
Ll " > City Attorney represents| - - denies petitions
representation : review for clinical petit
Oversees LPS DPH and the Public ; to place patients
Psychiatrists at SFGH g for LPS - necessity for p p
Conservatorship Conservator in most LPS| in LPS
or other acute care conservatees for cases requested level of .
hospitals evaluate, programs duration of care and facilitates conservatorships.
treat, and refer conseratorship placement for locked Intervenes when
patients to Public sub-acute treatment there are delays
Conservator to be for Medi-Cal and in placement
investigated for.LPS Assesses all appropriate Dlzt?;:n’:\ztclo{aiy undo?ymtented
conservatorship voluntary treatment options pert ! clients
= function for all LPS
that have not been successful )
: X conservatorships
Ensures compliance with X
requirements of LPS law prior to January
2019 and continues .
to perform this If DPH TranS[tlons
fucntion for LPS and Public
Recommends appropriate COﬂSerV_aForshl_ps di(S::an:éVoa:t:Le
1l placement for patients thaF o.r|g|nate in 5 3 level of
authorized to enroll in criminal caes needed level o
; involvon care, the Public
conservatorship programs ! ong c
serious/violent onservator can
crime. appeal to the
County Behavioral
|| Oversees patient progress Hj?"‘r S_erwces
post-placement Me ica D|rector' or
identify alternative

means to pay for
placement they
recommend

Source: Interviews with the Public Conservator (Human Services Agency), the Public Defender, Department
of Public Health, City Attorney, and District Attorney.

The conservatorship process begins at the San Francisco General Hospital’s
Psychiatric Emergency Services unit or acute inpatient psychiatric units at
private hospitals when a patient is placed under a 72-hour involuntary
hold, defined by California Welfare and Institutions Code Section 5150
(generally referred to as “5150”).%% Exhibit 9 below shows the steps prior to
the LPS conservatorship.

*? California’s Welfare and Institutions Code Section 5150 allows an involuntary psychiatric hold for up to 72 hours,
and Section 5250 allows an involuntary psychiatric hold for an additional 14 days after the initial 72-hour hold.
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Exhibit 9. Mandatory Civil Process to Initiate LPS Conservatorship

Patients can contest holds at any time & be placed at lower levels of care at any time, if appropriate

4 )

Psychiatric Emergency Services
(PES) or other acute setting
initiates or receives patients on
5150 Hold (72 hours)

e 5150 hold: for patients deemed to be gravely disabled and a danger
to themselves and/or others
o |[f patient stabilizes within 72 hours, patient is discharged.

e [f 5150 hold expires & treating psychiatrist determines patient is still

( . L ) gravely disabled, can initiate 5250 hold for up to an additional 14
Acute |npa.t|.ent initiates 5250 days. Patients who appear to need a 5250 hold are scheduled for
Hold (Additional 14 days) admission to the acute inpatient unit.

\ / o |f patient stabilizes, patient is discharged.
L]
e If 5250 hold expires and patient has not stabilized, can initiate 5270
( h hold for up to 30 days
Acute inpatient initiates 5270 e Can refer patients to Public Conservator for temporary
Hold (Additional 30 days) conservatorship at this stage or at any point during or after the initial
\- J 5150 hold

o [f patient stabilizes, patient is discharged.

e |f 5270 has expired or close to expiration and patient has not
stabilized, can refer to Public Conservator for temporary
conservatorship determination

e Public Conservator investigates whether patient meets gravely
disability criteria

o |[f patient stabilizes or does not meet grave disability criteria, patient
is discharged.

If psychiatrist determines
patient is still gravely disabled,
refers patient to the Public
Conservator to determine if a
temporary conservatorship is
appropriate (5352.1 status)

/ o If Superior Court agrees, Court grants temporary conservatorship of
(5352.1)  Public ~ Conservator 30 days, and can extend up to six months. The patient can be placed
investigation finds grave
disability. District  Attorney
petitions the Superior Court to
grant temporary conservatorship
(Additional 30 days) patient is discharged.

in the clinically appropriate level of care pending the permanent
conservatorship hearing.
e |f Superior Court denies petition for temporary conservatorship,

e |f Superior Court denies petition for permanent conservatorship,
patient is discharged.

5008(h)(1)(a) hearing for one- N
year conservatorship establishes

permanent conservatorship ] ) )
\_ e Public Defender represents patients at hearings for permanent

If Superior Court approves petition, the patient is placed in the
clinically appropriate level of care

conservatorship and City Attorney represents Public Conservator &
DPH
e Annual psychiatric evaluation to determine readiness for discharge.

Source: State of California, Welfare and Institutions Code and interviews County staff from the Department of Public Health,
Public Conservator (Human Services Agency), District Attorney, City Attorney, and Public Defender.
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According to the Department of Public Health, the Transitions team can
assess and authorize the clinically-appropriate level of care for the
individual at any point in the process.?

According to the Public Conservator, the referral to conservatorship can be
made at any point during or after the initial 5150 hold. The Public
Conservator is responsible for evaluating whether the patient meets the
definition of gravely disabled for conservatorship proceedings. The Public
Conservator monitors the patient’s clinical status, and can initiate
proceedings to terminate conservatorship at any time that the clinicians
determine the patient is no longer gravely disabled. As noted above, the
LPS conservatorship status is evaluated and renewed at least annually.

Patients’ Rights to Challenge Involuntary Holds

Psychiatric patients on involuntary psychiatric holds can contest or
challenge their involuntary holds at any time after the conclusion of a 5150
hold. The Public Defender’s Office represents patients who are on a 5150
hold. The City Attorney represents the Public Conservator when a referral
has been sent to the Public Conservator for temporary conservatorship.
When a patient wishes to contest a psychiatric hold or a referral to
conservatorship, the Public Defender’s Mental Health Unit represents the
patient’s expressed wishes in court proceedings. The City Attorney
represents the Public Conservator and the hospital’s treatment team. The
patient is released if the presiding judge rules in his/her favor. Probable
cause hearings to extend psychiatric holds are held two times per week
while court hearings for temporary and permanent LPS conservatorships
are held once a week.

Public Conservator Investigations & Superior Court Authorization Prior to
LPS Conservatorship

While patients can be referred to temporary conservatorship at any point
during or after the 5150 hold, the Welfare and Institution Code provides for
patients to be held for an additional 14 days (5250) to allow stabilization.
Patients who do not stabilize can be referred by the acute in-patient
psychiatrists to the Public Conservator to be considered for a 30-day
temporary conservatorship.’* When a judge approves a temporary
conservatorship, the Public Conservator is granted 30 days to investigate
and determine whether the patient meets the legal criteria for a
permanent LPS conservatorship. Filing for temporary conservatorship

> Transitions is responsible for ongoing utilization review and monitoring of facilities for compliance with State and
local requirements.

24 According to the Deputy Public Defender, the treating psychiatrist generally notifies the individual on the 9th day
of the 5250 hold and then files for Justification and Recommendation for LPS Conservatorship prior to the
expiration of the 14-day hold.
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always precedes filing for a permanent conservatorship. The Public
Conservator may petition for extensions of a temporary conservatorship
but extensions may not exceed six months. Permanent conservatorship
placements are for a period of one year, with a required annual evaluation
to determine whether the patient is no longer gravely disabled and should
be discharged.

The State of California’s Welfare and Institutions Code states that “the
goals of the treatment plan shall be equivalent to reducing or eliminating
the behavioral manifestations of grave disability.”*> Therefore, the purpose
of the conservatorship period is to improve patient health outcomes.

Limitations on Involuntary Medication

While LPS conservatorship allows for the involuntary confinement of
gravely disabled individuals, it does not automatically allow the involuntary
administration of psychiatric medications. The Public Conservator must
request and receive an Affidavit B from the Superior Court prior to any
involuntary psychiatric medication treatment of individuals placed in LPS
conservatorship. Under the California Welfare and Institutions Code, an
Affidavit B is subject to renewal at the time of the annual LPS renewal.

2 State of California, Welfare and Institutions Code Section 5352.6.

Budget and Legislative Analyst
A-8



Updated Report to Supervisor Mandelman
November 12, 2019

Appendix Il: Profile of LPS Conservatorship
Length of Stay

Many LPS patients are conserved for more than ten years, as shown in
Exhibit 10 below. As of December 2018, 213 patients or 37 percent of the
total active LPS caseload had been conserved for more than ten years, and
another 130 (23 percent) had been conserved for five to 10 years. This
means that 60 percent of the current LPS caseload has been conserved for
at least five years.

Exhibit 10. Length of Stay in San Francisco LPS Conservatorship Caseload
as of November 29, 2018

- - - >

Length of Stay <1lyear 1-2 2-5 >-10 10

years years years years
Traditional LPS 97 66 57 127 210
Murphy 3 4 2 3 3
Total LPS and Murphy 100 70 59 130 213
Conservatorship
Percent of Total 17% 12% 10% 23% 37%
Com.n?unllty Independent 3 5 1 1 0
Participation Program
Post-Acute Program 25 5 0 0 0
Total Community Programs 28 10 1 1 0
Percent of Total 70% 25% 2.5% 2.5% 0%

Source: San Francisco Human Services Agency, Department of Adult and Aging Services

While many LPS patients are conserved long term, many individuals are
under LPS conservatorship for a short period. Exhibit 11 below shows the
length of stay as of November 29, 2018 for all individuals who were
referred to the LPS conservatorship program at any time during FY 2016-
17. Nearly two-thirds of the individuals referred to the LPS conservatorship
program during FY 2016-17 remained in the program for less than one year.
All patients referred during FY 2016-17 were placed in the LPS
conservatorship program.
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Exhibit 11. Length of Stay for Patients Referred to LPS Conservatorships
during FY 2016-17

. . N f lative % of
Total Days in Conservatorship umber o Cumulative % o

Individuals Individuals

Less than 30 days 29 22.7%
30 - 59 days 21 39.1%
60 - 89 days 8 45.3%
90 - 119 days 10 53.1%
120 - 149 days 4 56.3%
150 - 179 days 1 57.0%
180 - 209 days 3 59.4%
210 - 239 days 2 60.9%
240 - 269 days 1 61.7%
270 - 299 days 0 61.7%
300 - 329 days 0 61.7%
330 - 359 days (under one year) 1 62.5%
360 - 389 days 0 62.5%
390 - 419 days 0 62.5%
420 - 449 days 1 63.3%
450 - 479 days 0 63.3%
480 - 509 days 0 63.3%
510 + days 47 100.0%
All Referrals, FY 2016-17 128

Source: San Francisco Human Services Agency, Department of Adult and Aging Services
Placement in Locked and Unlocked Settings

More than one third (217) of individuals in LPS conservatorship were in an
unlocked as of February 7, 2019, as shown in Exhibit 12 below. Individuals
placed in an LPS conservatorship are entitled to placement in the least
restrictive, most appropriate level of care, and can transition from “locked”
to “unlocked” settings as their mental health improves.

Of the 217 individuals in unlocked settings, 43 are currently living in their
families’ homes, an apartment, or a single resident occupancy (SRO) hotel,
including supportive housing. The remaining 174 are housed in other
unlocked facilities, which can include skilled nursing facilities, board and
care facilities, supportive housing, social rehabilitation facilities, and
residential substance use programs.

Individuals placed in locked settings may be in acute care hospital beds,
State psychiatric hospitals, mental health rehabilitation centers, locked
skilled nursing facilities, and regional centers for people with
developmental disabilities and co-occurring mental health issues.
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Exhibit 12. Placements of LPS Patients as of February 7, 2019 *°

No. of Percentage of
Patients Total Patients

Locked settings:

Acute care hospital beds 42 7.1%
Locked facilities in County jails 13 2.2%
Other locked facilities/institutions?’ 316 53.7%

Subtotal locked settings 371 63.1%

Unlocked settings:
Personal home: family home, independent

living (an apartment, or an SRO) 43 7:3%
Other unlocked facility/institution28 174 29.6%
Subtotal unlocked settings 217 36.9%
Total 588 100.0%

Source: San Francisco Human Services Agency, Department of Adult and Aging Services

Increase in Number of Placements in Community Programs

More individuals placed in LPS conservatorship were placed in San
Francisco’s community programs — Community Independent Participation
Program and Post-Acute Community Conservatorship —in FY 2017-18 and
FY 2018-19 than in the prior two years, as shown in Exhibit 13 below.

Exhibit 13. Annual Caseload of LPS Conservatorships in San Francisco

Annual caseloads FY FY FY FY 2018-
2015-16 2016-17 2017-18 19
Traditional LPS Conservatorship 660 634 630 695
Murphy Conservatorship 12 16 15 15
Total LPS and Murphy Conservatorship 672 650 645 711
Community Programs
(;z:;:r;;mty Independent Participation 10 17 20 15
Post-Acute Community Conservatorship n/a 3 20 29
Total Community Programs 10 20 40 41

Source: San Francisco Human Services Agency, Department of Adult and Aging Services
Note: Number of unique individuals at any point in the fiscal year

*® While the total number of unique individuals in the LPS caseload during FY 2018-19 was 711, the number of
individuals on February 7, 2019 was 588.

%’ Other facilities/institutions can include State psychiatric hospitals, mental health rehabilitation centers, locked
skilled nursing facilities, and Regional Center placements for people with developmental disabilities.

?® Unlocked facilities can include skilled nursing facilities, nursing homes, board and care facilities, assisted living
facilities/adults residential facilities as well as mental/behavioral health facilities such as social rehabilitation
facilities and residential drug or alcohol programs.
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Appendix Ill: High Users of Emergency Urgent Services
Exhibit 14: Number of Clients Using Urgent/ Emergency Services in FY 2017-18

Top 100 Top 1 Top2-5 Bottom 95 Total
Percent of Percent of
Users Percent Users
Users Users

Number of patients 100 470 1,672 45,574 47,716
Number of patients who were in
top 5% of users for 5 or more 43 159 237 200 596
years since FY 2007-08
Psychiatric Emergency Services
(PES)
Number of patlfznts using Psych 63 264 571 2,840 3,675
Emergency Services (PES)
Averagg number of visits to PES 16.3 83 30 13 126
per patient
Total PES patients with 5150 490 212.0 412.0 2,043 2667
hold
Number of 5150 holds - per 5.0 3.6 2.2 12 7.0
patient experiencing hold
Conservatorships
Number of patients assigned to 70 14.0 26.0 151.0 191.0
conservator
Number of patients assigned to
conservator at any time in their 12.0 39.0 96.0 617.0 752.0
history
Severe Mental lliness
Number of patients diagnosed 78.0 322.0 826.0 5,947 7,095
with psychoses
Homelessness
Number of patients homeless | ¢ 385.0 991.0 7,669 9,045
within past year

Source: Department of Public Health Whole Person Team Coordinated Case Management System

® Average episodes per client with experience of 72-hour or 14-day hold

Budget and Legislative Analyst
A-12



Updated Report to Supervisor Mandelman
November 12, 2019

Appendix IV: Sub-Acute Beds
Delays in Placement for SFGH Acute Psychiatry Inpatients

Patients admitted to acute psychiatric inpatient beds at San Francisco
General Hospital often wait for weeks, and sometimes months, for
placement in less acute facilities. According to discussions with the Interim
Chief of SFGH Psychiatry, if adequate placements were promptly available
for non-acute patients, the total 44 psychiatric inpatient beds® at the San
Francisco General Hospital are adequate to meet acute psychiatric care
requirements. However, the backlog of patients waiting for locked sub-
acute treatment, including LPS patients, puts a strain on hospital resources,
delaying admission of new acute patients from Psychiatric Emergency
Services. Additionally, each day a patient, whether LPS or otherwise, is no
longer acute but still on the psychiatric inpatient unit, the hospital receives
limited Medi-Cal reimbursement for those non-acute day stays. >°

Between Calendar Year (CY) 2016 and CY 2018, less than one-quarter of the
days that patients occupied acute psychiatric beds were for acute services
and more than three-quarters of the days were for less than acute care
services (“denied” days) or for waiting placement in another facility or
program (“administrative” days). The number of acute inpatient days
increased in CY 2018 compared to denied days and administrative days, as
shown in Exhibit 15 below, but still accounted for only 27 percent of total
inpatient days.

Denied and Administrative Days

Medi-Cal and third party payers deny reimbursement for inpatient days for
a number of reasons. The first day of admission is a covered day under
Medicaid (Medi-Cal in the state of California) for eligible patients.
Reimbursement denial can result from billing or medical coding errors,
ineligible diagnosis or treatment, patients who no longer need acute care
and are waiting for placement, such as board and care, or other causes.
While we did not have information on the specific reasons for denied days,
according to the Interim Chief of SFGH Psychiatry, most denied days are
due to patients who no longer need acute care but are still too
symptomatic to be discharged to the lower level of care beds that are
available on their first non-acute day.

Medi-Cal administrative days are inpatient stay days for recipients who no
longer require acute hospital care and are waiting placement in a subacute

*® The 44 total psychiatric inpatient beds do not include the six rooms designated for individuals in custody. These
six rooms have a maximum capacity of 12, with two individuals per room.
®fa person is waiting for locked subacute treatment (LSAT) the hospital is paid for administrative days.
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facility.?! Medi-Cal pays a partial reimbursement to the hospital for
administrative days.

Exhibit 15. Acute Inpatient Days Compared to Total Inpatient Days

Percent of
Total

SFGH Psychiatric Three Year
Inpatient Unit CY 2016 CY 2017 CY 2018 Average
Acute Inpatient 2,590 3,097 4,200 21%
Days
Denied Days 12,868 12,155 9,620 73%
Administrative 143 1155 1,856 7%
Days
Total 15,601 16,407 15,676 100%

Source: Community Behavioral Health Services, Department of Public Health.

The denied days at the acute psychiatric inpatient unit at San Francisco
General Hospital translated to an estimated $21.4 million in unreimbursed
days in CY 2018, as shown in Exhibit 16 below. In contrast, the average DPH
expenditures for all-long term care placements averaged $21.8 million per
year between FY 2014-15 to FY 2017-18, according to the DPH Transitions
team.

Exhibit 16. Estimated Lost Reimbursement Revenues to DPH in CY 2018
for Denied and Administrative Days

Inpatient  Reimburseme Estimated
Type of Bed Days: Days nt Cost to SFGH
Third Party Reimbursements °
Unreimbursed (“denied days) 9,620 SO $21,366,020
Acute inpatient days 4,200 7,635,617 $9,328,200
Administrative days 1,856 635,526 $4,122,176
Subtotal, Reimbursements 15,676 $8,271,143 $34,816,396
Other Funding
California Department of Health $1,928,852
Care Services - Global Payment
Program
2011 Mental Health Realignment 1,655,409
Subtotal, Other Funding $3,584,261
Total 15,676 $11,855,404 $34,816,396

Source: Budget and Legislative Analyst, based on information provided by the San
Francisco Department of Public Health.

®Medicare, Medi-Cal, and other third party payer

®Based on estimated cost of patient care per day of $2,221

' Administrative days differ from denied days, in that patients on administrative days are waiting for placement to
sub-acute facilities that provide treatment,; and patients on denied days are waiting for placement to board and
care or other facilities that provide personal care but not treatment.
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Waiting for Placement

According to the 2016 report by the Joint Conference Committee of the San
Francisco Health Commission, the average length of stay in SFGH’s acute
psychiatric inpatient unit for patients waiting for discharge to:

= Locked skilled nursing facilities or Laguna Honda Hospital was 116
days;

= Residential care facility was 66 days;

= Napa State Hospital locked sub-acute treatment unit was 37 days;

= Home or shelter was 18 days; and

= Acute diversion unit was 6 days.

The 2016 report concluded that length of stay in SFGH’s acute psychiatric
inpatient unit resulted from decreased patient flow through the inpatient
units and too few lower-level of care placement options, especially locked
subacute facilities and residential care.** Recommendations by the report
included continuing and expanding lower level of care outreach and
communications, and continuing to consider the pros and cons of
expanding downstream placement options.

> The 2016 report did not define the clinically optimal length of stay, which depends on individual patient
characteristics.
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Appendix V: Benchmarking and Standards for Conservatorship Programs

The Budget and Legislative Analyst conducted research on practices and
standards for conservatorship programs nationally.

“Conservatorship” and “Guardianship” Terms are Synonymous

The terminology used to refer to conservatorships can vary across states.®
In some states, conservatorships are called adult guardianships, but the
terms refer to roughly the same concept, the court appointment of a third
party entity or individual (the conservator or public guardian) to make
decisions on behalf of another individual (the conservatee).

Administration of Conservatorships Varies from State to State

The administration of conservatorships and guardianships varies from state
to state because not all states have statewide, statutory provisions or
uniform procedures for conservatorships and guardianships.>* *> In 2005,
two University of Kentucky Professors, a Professor of Health Policy and
Administration of Washington State University and an Assistant Director of
the American Bar Association conducted a national-level study on public
guardianships. This 2005 study was the first national-level study since the
late 1970s study completed by lead author Winsor C. Schmidt when public
guardianships were still a new practice.*® The authors of the 2005 study
identified four forms of public conservatorship including:

1) Court model: the public guardianship office structured as a part of
the court. Delaware, Hawaii, and Mississippi had this model at the
time of this study;

2) Independent State Office: the public guardianship office does not
provide direct services for wards and is positioned within the
executive branch at the State level as an independent office. Alaska,
Kansas, and New Mexico structured their guardianship programs in
this manner at the time of this study;

3) Within Social Service Agency: the public guardianship office is
housed in the agency that provides direct services. Most states had
structured public guardianships in this way at the time of this report.

* pamela Teaster, Erica Wood, Naomi Karp, Susan Lawrence, Winsor Schmidt & Marta Mendiondo, Wards of the
State: A National Study of Public Guardianship (Apr. 2005) (available at
http://www.abanet.org/aging/publications/docs/wardofstatefinal.pdf) [hereinafter Public Guardianship Study]

** public Guardianship, In the Best Interests of Incapacitated People; Appendix A: Pamala B Teaster, Winsor C
Schmidt Jr., Erica Wood, Susan A Lawrence, Marta S. Mendiondo. Published by Praeger 2010

* pamela Teaster, Erica Wood, Naomi Karp, Susan Lawrence, Winsor Schmidt & Marta Mendiondo, Wards of the
State: A National Study of Public Guardianship (Apr. 2005)

*® Winsor Schmidt, Kent Miller, William Bell & Elaine New, Public Guardianship and the Elderly (Ballinger Publg. Co.
1981).
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Winsor C. Schmidt, author of the original national study in the 1970s,
discouraged this model as he believed it would introduce a conflict
of interest. Schmidt advised that states should separate oversight
functions for the public guardianship program from the direct
services function to address this issue. Schmidt observed that some
states with this structure instituted language stating the Public
Guardian is “to serve unless there is no other alternative
available.”*” For this reason, many states request that the Public
Guardian first try to identify other guardians before assuming this
role; and

4) County Model: either the public guardian function is located at the
county level or it is coordinated at the state level with the
administrative functions at the county or regional level. The services
were provided through a department or through a contracted
provider. Arizona, California, and Georgia were examples of this
model at the time of this study.

San Francisco still maintains a hybrid structure of the County model and
social services agency as the Public Conservator is housed within the
County’s Human Services Agency and collaborates with the San Francisco
Department of Public Health to identify long-term care placements for LPS
conservatees.

Administration of LPS Conservatorships Uniform in California, but Housed
in Different County Departments

In California, there is no substantial variation in the processes and practices
of LPS conservatorship across counties due to the State-wide mandates
specified in the Welfare and Institutions Code. Exhibit 17 below shows the
home agency of public guardians across the 58 counties in California.

" pamela Teaster, Erica Wood, Naomi Karp, Susan Lawrence, Winsor Schmidt & Marta Mendiondo, Wards of the
State: A National Study of Public Guardianship (Apr. 2005, page 11).
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Exhibit 17. Configuration of Public Guardian Offices in California®

Home Agency of Public Guardian Number of Counties
Health Care or Health Services Agency 23
Human Services or Social Services Agency 10

The Public Administrator 8
Department of Mental Health or Behavioral Health 8
District Attorney-Public Administrator-Public Guardian 2
4
2
1

Adult Services

General Services

Treasurer-Tax Collector
Source: Individual County information; and Evaluation and Realignment of a Public
Guardian Agency to Achieve National Standards; Lucille Lyon Orange County Public
Guardian/Assistant Public Administrator and Frank Tuanai MBA Administrative
Manager/Budget and Finance; at the National Guardianship Association 2012 Annual
Conference; October 22, 2012.

National Standards on Conservatorships/Guardianships Primarily Focus
on Probate Conservatorships, and not Mental Health Conservatorships

State and national professional associations have developed best practices
and recommendations for guardianship. However, most of these
recommendations pertain to what in California is traditional probate
conservatorship, with a strong focus on the efficient and ethical
guardianship of estates. Although these standards do include service
planning and quality, they do not address mental health conservatorships
specifically or patient outcomes.

The Budget and Legislative Analyst identified two helpful documents that
discuss standards and best practices for the administration of
conservatorship/ guardianship programs. First, the 2005 national study on
public guardianships profiles guardianships at the time of the study and
provides recommendations to improve patient care. The second document
is the Standards for Agencies and Programs Providing Guardianship
Services, published by the National Guardianship Association.*®  The
“Standards for Agencies” provides a framework to improve service delivery
and establish performance-based standards. Exhibit 18 below summarizes
the key standards detailed in these two documents.

% Evaluation and Realignment of a Public Guardian Agency to Achieve National Standards; Lucille Lyon Orange
County Public Guardian/Assistant Public Administrator and Frank Tuanai MBA Administrative Manager/Budget and
Finance; at the National Guardianship Association 2012 Annual Conference; October 22, 2012.

** National Guardianship Association, 2007, Standards for Agencies and Programs Providing Guardianship Services.
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Exhibit 18. Summary of Guardianship/ Conservatorship Standards

Standard

2007 Standards for Agencies &
Programs Providing Guardianship
Services

2005 Ward of the State Report

Programmatic

= Adhere to “Ethical Principles”

= Provide adequate funding for home

guardianship function
especially when located within
a larger agency

= Personnel standards for
competence, training,
continuing education and
performance evaluation

= Fiscal standards that
demonstrate the guardianship
agency operates in accordance
with Generally Accepted
Accounting Principles and
maintains fiscal and internal
controls

and Quality and Standards of Practice and community-based care for
related to: intake, case conservatees
assignment, service planning, =  Adopt written policies and
staff supervision, procedures and training on policies
confidentiality and record and procedures.
keeping = Study the effect of public
= Annual Internal Program guardianship services on wards over
Quality Review time.
= Grievance procedure that = Conduct periodic external
allows conservatees to “voice evaluation with input from
grievances and recommend guardianship actors and evaluators.
changes in policies and = Establish standardized forms and
services.” reporting instruments.
= A policy that defines and = Cap conservatee to conservator
determines staff response to ratio and fund public
critical incidents. conservatorship to enable ratio.
Operations * |ndependence of the = Collect information and track cost

savings such as savings from the
discharge of patients from
psychiatric hospitals to less
restrictive environments.

= Limit functions of public
guardianship to guardianship
services only not direct services to
“wards” (i.e. conservatees).

= The public guardian should not
petition for its own appointment
and identify others to petition.

Guardianship Standards Being Drafted for the State of California

The California Association of Public Administrators, Public Guardians, and
Public Conservators (PAPPGPC) published Suggested Industry Best Practices
in May 2017. These guidelines represent the organization’s effort to
standardize key service delivery policies and are similar to the standards
recommended by the National Guardianship Association, with a stronger
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emphasis on positive patient health outcomes. However, these standards
pertain to the guardianship function broadly and not exclusively to LPS
conservatorship.

A few key takeaways from the Best Practices include:

e Limiting caseload sizes to allow a minimum of one visit by the
conservator each 90 days with each conservatee and “that allows
regular contact with all service providers;”

e Staffing, Certification and Education of public conservators that
mirrors the county’s social work classifications in pay and escalating
responsibility;

e Informed Consent. “Decisions made on behalf of the conservatee
shall be based on the principle of informed consent and be in the
best interests of the conservatee: the conservator must choose the
least restrictive, most normalizing course of action possible to
provide for the needs of the conservatee;”

e Promotion, monitoring and maintaining the conservatee’s health and
well-being ensuring that all medical care necessary for the
conservatees health and well-being is appropriately provided (within
the estate’s ability to pay);

e Periodic conservatee visits and review to ensure conservatee is in
the least restrictive environment appropriate, is visited at least every
90 days, that provision is made for the support, care, comfort, health
and maintenance of the conservatee and the conservatee is assessed
regularly; and

e Investigations. The best practices provide detailed recommendations
on the elements of conservatorship investigation.

Community Conservatorship (CC) in Alameda County

In 2016, Alameda County launched a program called Community
Conservatorship based on San Francisco’s Community Independent
Participation Program. The program began as a pilot and was made
permanent as of July 2018. Similar to San Francisco, Alameda County’s
program is intended to “provide individualized treatment, supervision, and
placement” and to minimize the time spent in sub-acute and other locked
psychiatric facilities for people who can safely receive treatment in the
community with the support and oversight of the Public Guardian-
Conservator.

The program allows Lanterman-Petris-Short (LPS) Act conservatees to live
in the community, either in a Board and Care facility or in a supervised
family home. Participants must already be conserved or in the
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conservatorship process and must agree to comply with their medication
requirements.

If an individual is deemed appropriate for the Community Conservatorship
program, the individual is referred to the Superior Court for a hearing. The
potential conservatee is represented by the Public Defender while the
Public Guardian is represented by the Alameda County Counsel. During this
process, Alameda County Behavioral Health Care Services staff, the treating
facility, and the Public Guardian-Conservator collaborate to identify
appropriate services including housing and individualized behavioral health
and social services. Individuals enrolled in Alameda County’s Community
Conservatorship are expected to be transitioned more quickly from
inpatient and sub-acute settings with intensive services and increased
oversight.

The program includes a Memorandum of Understanding among the Public
Guardian / Public Conservator, Behavioral Health Care Services, Public
Defender, and the County Counsel. The program has subsequently
expanded the target population by allowing referral of participants from
subacute treatment settings as well as from inpatient psychiatric facilities.
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GLOSSARY AND ABBREVIATIONS

Administrator A PAGC staff member who manages the real and personal
property of conservatees, and acts as trustee for trusts created for
the benefit of conservatees

APS Adult Protective Services is a Santa Clara County program that
investigates cases of adult abuse or neglect.

Capacity Declaration The Capacity Declaration is a Judicial Council of California form
(GC-335) completed by a doctor or psychologist that states
whether a person is capable of caring for themselves. This form is
used by the Probate Court to decide whether a person needs to be
conserved.

CAPAPGPC The California Association of Public Administrators, Public
Guardians, and Public Conservators

County Counsel The Office of the County Counsel is the legal advisor for all Santa
Clara County agencies and departments.

CQI Continuous Quality Improvement is a project staffed by
stakeholders that analyzes an organizational weakness with the
goal of improving the process.

DAAS The Department of Aging and Adult Services is within the Santa
Clara County’s Social Services Agency and oversees PAGC, APS,
In-Home Supportive Services, and the Senior Nutrition Program.

Deputy A PAGC staff member who manages the living environment of the
conservatee
FAST The Financial Abuse Specialist Team is composed of staff

members from PAGC, APS, County Counsel, and the Office of the
District Attorney. Together they investigate serious allegations of
adult and senior financial abuse.

FDIC Federal Deposit Insurance Corporation

FMS Financial Management Services is the accounting arm of SSA.
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I&A The Inventory and Appraisal is a Judicial Council of California
form (DE-160/GC-040) that is filed to provide information about
the conservatee’s financial assets. Attachment 1 of the I&A lists
cash assets. Attachment 2 lists real and personal property.

LPS In 1967, California passed the Lanterman-Petris-Short
Act. Named after its authors, the LPS Act sought to end the
inappropriate, indefinite, and involuntary commitment of persons
with mental health disorders. It also established a right to prompt
psychiatric evaluation and treatment, in some situations, and set
out strict due process protections for mental health clients.

PAGC Public Administrator/Guardian/Conservator of Santa Clara County,
also known as the Office of the Public Guardian

PANO Panoramic (PANO) is a case management system used by Public
Guardian offices. The developer is Panoramic Software, Inc.

P&P Policies and Procedures are a set of over 180 documents that
describe the purpose, relevant code sections, policies, and
procedures for specific tasks of PAGC staff.

Probate Referee A person assigned by the Probate Court to verify the I[&A
submitted by PAGC

SSA Social Services Agency provides basic safety net and protective
services to Santa Clara County’s vulnerable children, families, and
adults.

Toolbox An online repository of forms used by PAGC staff

TSS Technology Services and Solutions, the Santa Clara County IT
department
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PREFACE

When the Santa Clara County Civil Grand Jury began investigating the Public Administrator
Guardian Conservator Office (PAGC), the Civil Grand Jury recognized the difficulty of the work
being done by the staff. The deputies, administrators, and their assistants have a difficult job—
they must earn the trust of prospective conservatees who are often confused and frightened due to
mental illness or dementia. Predatory family members who have taken advantage of an elderly
person suffering from dementia may be hostile to government interference. Many conservatees are
destitute, lack the capacity to take care of themselves, and have serious medical problems. It is the
job of the PAGC staff to establish a healthy level of care, stabilize their financial situation, and
provide for their physical and financial well-being.

The staff is on call 24 hours a day to handle emergencies. At times they feel overworked and
experience burnout. Morale is low.

Despite these difficulties, both staff and management are doing admirable work. They work long
hours under difficult conditions with insufficient encouragement, but they persevere and provide
an important service to some of the most vulnerable adults of Santa Clara County.

SUMMARY

PAGC management and staff provide important support for vulnerable residents of Santa Clara
County, and the Civil Grand Jury commends them for their dedication. Many of the shortcomings
noted from previous Civil Grand Jury reports have been corrected: improved training, effective
referral screening, updated Policies and Procedures (P&P), correct completion of Capacity
Declaration forms, and improved filing times for Inventory and Appraisal (I&A) reports.

The Grand Jury also learned that PAGC effectively mediates conflicting viewpoints within the
office, is improving the filing time of court documents, pays bills efficiently, and maintains well-
organized file rooms.

PAGC services and staff morale could be improved through better communication within PAGC
and between PAGC and other departments:
1. Lift office morale with well-planned monthly staff meetings and periodic group meetings.
2. Help staff be more effective by providing annual performance appraisals.
3. Maintain the complaint log to help detect recurrent problems.
4. Follow practices that would reduce friction between deputies and administrators and
between Intake deputies and Ongoing deputies.
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5. Encourage staff to participate in the revision of Policies and Procedures.

6. Provide punctual feedback to Adult Protective Services (APS) and Financial Management
Services (FMS).

7. Ensure robust participation of key stakeholders in the Continuous Quality Improvement
(CQI) project to address court filing delays.

Performance can also be improved by providing access to helpful forms, adding improvements to
the Panoramic (PANO) case management system, and defining a file naming convention.

Management needs to follow through with their commitment to county auditors to properly
manage conservatees’ assets by making use of financial advisors.

These recommendations will help make PAGC not only work more effectively, but also help lift

the morale of staff. Staff and management are doing excellent work, and it is crucial to foster a
healthy and positive work environment.
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BACKGROUND

Every county in California is required to have a Public Guardian function. In Santa Clara County,
this is carried out by PAGC.

There are two types of conservatorships for residents of Santa Clara County: probate and
Lanterman-Petris-Short (LPS).

Probate conservatorships are set up for adults who cannot handle their own finances or
care for themselves. As probate conservator, PAGC is involved in all aspects of their
clients’ lives, including financial management, housing, medical care, placement, and
advocacy. Referrals for probate conservatorship usually come from the community,
another county agency, an institution, or a physician.

LPS conservatorships are established to arrange placement and mental health treatment
for persons who are gravely disabled, a legal criterion by which a person is unable to
provide for their own food, clothing, and shelter as a result of a mental disorder. LPS
conservatorships must be renewed on an annual basis. LPS conservatorships are often
preceded by temporary LPS conservatorships, which are generally established for 30 days
and can be extended by the Superior Court. As an LPS conservator, PAGC is responsible
for directing the mental health treatment and placement of their conservatees. They are
typically referred to PAGC by locked psychiatric hospitals.

Under either conservatorship, the Probate Court appoints PAGC to act as conservator of the person
and/or conservator of the estate for a conservatee.

Conservator of the Person: As the conservator of the person, PAGC takes care of the
conservatee’s physical necessities, such as housing, nutrition, and medical needs.

Conservator of the Estate: If the conservatee has significant assets but is unable to
manage their finances, the Probate Court appoints the Public Guardian as conservator of
the estate.

PAGC also acts as the Public Administrator to manage and distribute “estates of people who die
without a will or without an appropriate person willing or able to act as an administrator.”! This
report does not examine the Public Administration function of PAGC, and in this report, the term

! Office of the Public Guardian, “What is Conservatorship? What is Public Administration?” accessed
February 21, 2020, https://www.sccgov.org/sites/ssa/protective-services/Documents/Conserve-Brochure.pdf.
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“administrator” refers only to staff members who act as conservators of the estate of living
conservatees.

As of November 2019, PAGC was responsible for managing over 1,400 cases. Of these cases,
16% were for estate administration and trusts, 34% for probate conservatorships, and 50% for LPS
conservatorships.?

Department and Office Organization

Both PAGC and APS are part of the Department of Aging and Adult Services (DAAS), and DAAS
is a division of Santa Clara County’s Social Services Agency (SSA). See figure 1 for the DAAS
hierarchy.

Adult In-Home

Protective Supportive i€
Services (APS) Services Nutrition

Senior

Figure 1. DAAS Organization

The Director of DAAS currently holds the title of Public Guardian, while the head of PAGC is the
Chief Deputy. Reporting to the Chief Deputy are the Estate Administration Program Manager and
the Conservatorship Program Manager.’

2 PAGC 2019 Annual Report, p. 26, accessed August 4, 2020, https://www.sccgov.org/sites/ssa/protective-
services/Documents/pagc _annual report.pdf

3 In this report, the term “management” includes both Program Managers and Supervisors. The term “staff
is used for employees who are not managers.
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DAAS has about 70 staff members assigned to provide PAGC services. About 20 more employees
work directly for SSA but provide accounting services for PAGC functions.

There are seven groups (units) within PAGC, and each group has a supervisor, with the exception
of the clerical group, which has an Office Management Coordinator reporting to the Estate
Administration Program Manager. In addition to the supervisor, each conservatorship group has a
lead deputy to assist with training and case management. See figure 2 for the PAGC workforce.

PAGC Chief
Deputy

Estate .
e . Conservatorship
Administration .
Program Manager
Program Manager

Public Estate

Administration Administration FHIoEE gL fachariuazoins

LPS Intake

LPS Ongoing

Figure 2. PAGC Workforce

The seven groups within PAGC are:

1. Public Administration: This group manages estates of people who have died without a
will. The group has seven administrators and an assistant. They are responsible for
contacting heirs and managing the estate until the final distribution.

2. Estate Administration: This group acts as conservators of the estate. The group has six
administrators, an assistant, and four property specialists. They are responsible for
managing conservatees’ real estate and investments. Administrators also act as trustees
for Special Needs Trusts or other trusts created by the conservatee’s family for the benefit
of the conservatee.
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3. Probate Intake: This group has five deputies and one assistant. They investigate probate
referrals to PAGC and determine if the person needs to be conserved. Once the
conservatorship has been established and the conservatee has a stable living environment,
the case is transferred to the Ongoing group.

4. Probate Ongoing: This group has nine deputies and two social workers who act as
conservators of the person for probate cases. They are required to oversee the care of the
conservatee and make periodic visits to verify that their living situation is satisfactory and
that their medical needs are met. For conservatees living independently, monthly visits
are required. If the conservatee lives in a licensed community facility, the deputy must
visit the conservatee every three months. If the conservatee lives outside of Santa Clara
County, the deputy must call the conservatee every three months and visit the conservatee
every six months.*

5. LPS Intake: This group has five deputies who establish the LPS conservatorships and
find stable living environments for the conservatees.

6. LPS Ongoing: This group has ten deputies who act as conservator of the person for LPS
cases.

7. Clerical: This group is composed of nine office specialists. They organize files, process
mail, keep track of conservatees’ property, and prepare insurance and benefits paperwork
for Social Security, MediCal, and Veterans Administration (VA) benefits.

Policies and Procedures (P&P)

The Policies and Procedures (P&P) are a set of over 180 documents that describe different tasks,
ranging from how to manage a conservatee’s individual retirement account (IRA) to how to
arrange for a conservatee’s funeral and burial service. These policies are provided through the
office intranet, which also contains the Toolbox, a repository for application forms used by outside
agencies such as Medicare and MediCal, forms used by the Probate Court, as well as internal office
forms and task lists.

4 During interviews, staff explained that conservatees on Medicare and with no assets are often placed in an
out-of-county Skilled Nursing Facility (SNF) because there is a shortage of affordable SNFs in Santa Clara County.
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Prior Civil Grand Jury Reports

There have been three Grand Jury reports about PAGC over the last twenty-two years. The 1998
report focused on the improper handling of conservatees’ cash, inadequately defined procedures
and employee training, and an inadequate database system for managing case files. The old
database system was subsequently replaced by the PANO system in 2009. The 2013 report
described problems with the new database system and inadequately defined procedures. The 2014
report described problems in the interaction between PAGC and APS, an inappropriate process for
screening referrals, overdue filing of court documents, and procedures that had still not been
properly updated.

METHODOLOGY

All interviews and site visits were completed by February 2020. This report does not take into
consideration subsequent changes to office procedures required by the Novel Coronavirus
(COVID-19) pandemic.

The Civil Grand Jury interviewed 29 managers and staff from PAGC, FMS, and APS.

Three site visits were made to PAGC which involved using PANO to review eight cases,
examining hard copy case files, viewing documents and keys stored in the locked file room, and

using the office intranet to review P&Ps and internal forms.

PAGC provided over 20 reports about various office statistics, logs, accounting statements, and
organizational charts requested by the Civil Grand Jury.

See the References section for additional source material used during this investigation.
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DISCUSSION

A common thread throughout the investigation was the need to improve communication. The
lowest scoring issue in a recent DAAS survey involved disagreement by management and staff
with the statement that “there is good communication across departments and units within SSA.”>
Improving meaningful communication between staff and management, between groups within
PAGC, and between PAGC and other county offices will help lift morale and retain employees.

Communication within PAGC

Within PAGC, communication can be improved by holding monthly staff meetings, scheduling
weekly or biweekly group meetings, providing performance reviews, maintaining the complaint
log, and clearly defining the tasks of deputies and administrators.

Monthly staff meetings

In the past, PAGC held monthly meetings with a substantive agenda. That practice ended when
management changed, and staff advised that they desire staff meetings to obtain information about
departmentwide topics and issues. The practice of holding a monthly PAGC meeting for staff and
management needs to be restored to improve communication. According to interviews, staff
meetings have occurred once or twice over the last year and the agendas of the meetings were not
inspiring. (Finding 1) Meetings can be valuable if they are thoughtfully organized and contribute
to workplace improvement. Staff meetings can help morale if there is an effort to provide useful
information and positive feedback. A new or significantly revised policy could be highlighted with
a brief presentation to explain the relevant procedures and the reasoning for the addition or
revision. Newly hired employees can be introduced, and best wishes can be given to employees
who are retiring or transferring. An office inefficiency or bottleneck can be examined, and
improvements to correct the issue can be explained. A difficult problem facing a conservatee can
be described, and the staff member who successfully resolved the problem can be celebrated.

Performance reviews

> The County of Santa Clara Social Services Agency, DAAS 2019 Culture and Climate Survey Results,
revealed that 44% of DAAS staff disagreed with this statement, 22% were ambivalent, and only 33% agreed.
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Within a group, feedback from the supervisor is critical. Based on information provided by the
county Employee Services Agency, of the seven groups within PAGC, only one supervisor has
provided annual performance reviews in the last year, and more than half of the PAGC staff have
never received a review. In the response to the 2013 Civil Grand Jury report, SSA committed to
training its supervisors and providing staff with annual performance evaluations as stipulated in
the SEIU Local 521 Performance Appraisal Program Agreement. ® Nevertheless, PAGC
management has not provided the annual performance reviews as promised. (Finding 2) By union
agreement, the purpose of the performance appraisal cannot be used for promotions, demotions,
or transfers. Instead, it is a mechanism to improve communication, give praise for work well done,
and suggest areas for improvement when appropriate. A well-written performance appraisal can
improve morale by showing employees that their good work is recognized and valued.

Training

The 2014 Civil Grand Jury report recommended a better training program for staff.” In the years
since the release of the report, PAGC developed an induction training program taught by
supervisors, staff, County Counsel’s attorneys, and outside lecturers.® In the first quarter of 2019,
the training program offered 24 seminars covering the duties of each of the seven groups within
PAGC as well as seminars on ethics, confidentiality, PANO, court processes, trusts, public
benefits, inventory control, and home visit safety. In addition to the induction class on home visit
safety, the Sheriff’s Department periodically teaches a seminar for all staff about the danger signals
that should alert staff when visiting a conservatee’s home.

Aside from classes, PAGC follows procedures to help train and ensure the safety of the staff.
Despite the fact that newly hired deputies have a background in social work or mental health, and
newly hired administrators have a background in financial management, several staff members
insisted that it takes several years to learn the nuances of the work. Each conservatee faces unique
problems, and deputies and administrators must learn not only the mechanics and procedures, but
how to manage people who are experiencing mental illness, dementia, and a difficult living
environment. The supervisors select less complex cases when making the first assignments to new
staff. Each group has a lead who often accompanies a recently hired deputy during home visits, so
that the more experienced deputy can help recognize danger signals. Even when there is no danger,

¢ From Bruce Wagstaff to Gary Graves, Response to Civil Grand Jury Report titled “Improvements are
Needed in the Office of the Public Administrator/Guardian/Conservator”, July 1, 2013, p. 4, accessed January 7,
2020, http://www.scscourt.org/court _divisions/civil/cgj/2013/responses/pubguardian/SSA.pdf.

72013-2014 Santa Clara County Civil Grand Jury Report, Probate Conservatorship: A Safety Net in Need
of Repair, pp. 8-9, accessed January 6, 2020,
http://www.scscourt.org/court_divisions/civil/cgj/2014/PublicGuardian.pdf.

8 The Office of the County Counsel is the legal advisor for all county agencies and departments.
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if there are several people in the home, one deputy can divert their attention while the other deputy
conducts a private interview. In the first months on the job, new deputies and administrators
shadow more experienced colleagues to learn how to cope with the various challenges.

PAGC staff participate in workshops offered by the California State Association of Public
Administrators, Public Guardians, and Public Conservators (CAPAPGPC). The annual meeting
provides seminars and gives deputies and administrators the opportunity to compare their
procedures and share work experiences with peers from offices throughout the state. All PAGC
deputies and administrators are required to be certified with the state association, which requires
forty hours of continuing credit every four years. (Finding 3)

Employee wellness

Numerous interviews with staff and management revealed that PAGC is experiencing low morale.
(Finding 4) Some staff say they do not receive enough positive feedback from management.
Opportunities for internal advancement is blocked when vacant management positions are filled
from outside of PAGC. The staff are members of the SEIU union, and over the last year there has
been a discouraging backdrop of a threatened county-wide strike.

The county’s Employee Assistance Program (EAP) provides up to five free counseling sessions to
all employees, but this program is intended for individual and family counseling, not for an
organization experiencing poor morale.

SSA has already developed a roadmap for addressing employee wellness and retention issues in
the Department of Family and Children's Services (DFCS) where social workers and staff are
suffering similar problems. In June 2019, the SSA Director announced initiatives to improve the
morale of DFCS social workers and management.” A Pilot Mentoring Program was begun to foster
the growth of leadership from within the organization. Alia, a counseling program, evaluated
DFCS and worked on techniques to prevent employee burnout. Additionally, a psychologist from
the Centre for Living with Dying was made available to provide training and stress relief. SSA
should leverage this initiative and provide similar programs to PAGC management and staff.

Complaint system

The 2013 Civil Grand Jury report recommended establishing a complaint system:

% Robert Menicocci to the Board of Supervisors and Jeffrey Smith, June 28, 2019, “Off-Agenda Report
Relating to Social Worker Trauma and Tension and What Supports Are in Place to Alleviate the Stress,” accessed
January 3, 2020, https://services.sccgov.org/OffAgenda/Home/ViewFile/254.
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A functioning complaint collection system would allow the PAGC management to have a
data source for: 1) identifying common complaints and sources; 2) identifying proactive
procedures or actions to avoid situations and circumstances that generate complaints in the
first place; 3) ensuring a case history that includes all complaints, their resolution, and the
staff member(s) providing the resolution.!°

SSA responded to the recommendation by noting that “effective June 3, 2013, all complaint calls
are being documented by the respondent.”!' SSA elected to address the Grand Jury’s findings
about the absence of a functioning complaint system by having the “Officer of the Day” log
complaints in a complaint log. Deputies and administrators spend a large amount of time outside
of the office; to ensure that an experienced person is available to handle emergencies, the role of
Officer of the Day is assigned on a rotating basis to a staff member or supervisor. The Officer of
the Day stays in the office to answer calls from the public, route calls to the appropriate person,
deal with emergencies in the event the deputy or administrator is not available, and handle
complaints.

The complaint log was maintained from June 2013 to December 2014, with a total of 33 complaints
together with their resolutions. The last entry in the log is dated December 2014. (Finding 5) A
review of the log shows that it was more than just a record of complaints:; there were several
instances of family members calling to express appreciation for the good work done by deputies.

The Grand Jury learned that the Officer of the Day no longer keeps a complaint log. The practice
of maintaining the log should be restored.

Communication between deputies and administrators

Although there are ways in which communication can be improved, many of the deputies and
administrators work together effectively. This is especially evident in the Financial Abuse
Specialist Team (FAST) cases, where an administrator, deputy, an APS social worker, and an
attorney from County Counsel collaborate to investigate allegations of financial abuse.

Non-FAST cases, however, do not experience this same level of cooperation. The Civil Grand Jury
heard multiple complaints during interviews about disagreements between administrators and

102012-2013 Santa Clara County Civil Grand Jury Report, Improvements Are Needed in the Office of the
Public Administrator/Guardian/Conservator, p. 10, accessed January 6, 2010,
http://www.scscourt.org/court_divisions/civil/cgj/2013/publicguardian.pdf.

' Bruce Wagstaff to Gary Graves, “Response to Civil Grand Jury Report,” p. 2, accessed August 3, 2020,
https://www.scscourt.org/court divisions/civil/cgj/2013/responses/pubguardian/SSA.pdf.

Page 15 of 42



CONSERVATORSHIPS REVISITED

deputies about who should be responsible for specific tasks. There are several reasons for this
conflict: 1) administrators’ caseloads are larger than normal due to vacant positions, 2) tasks are
not clearly defined, and 3) administrators and deputies have different frames of reference.

There are six administrator positions in the Estate Administration group, but two positions have
been vacant for over six months. Consequently, rather than a typical caseload of 50 cases, the
administrators have a caseload of 75 cases. (Finding 6) Conditions should improve when an
administrator who left the group in 2019 returns.

Staff refers to the P&P for details about various tasks. A second reason for conflict between
administrators and deputies is that the procedures do not specify which tasks are to be performed
by the deputy and which tasks are to be performed by the administrator. For example, Policy 501,
“Estate Administration Public Guardian,” states that the “DPGC/EA” (Deputy Public Guardian
Conservator/Estate Administrator) must determine the conservatee’s assets and income. Policy
503, “Property Search Conservatorship,” states that the “DPGC/EA” must evaluate the property
environment for safety before entering a conservatee’s home. This ambiguity over whether the
responsibility lies with the deputy or the administrator occurs throughout the policies. An
administrator is assigned to a case only if the conservatee has substantial assets. If there is no
administrator, the deputy must manage all tasks. For cases with an assigned administrator, the
ambiguity in the policies can lead to dissension, where the deputy and administrator feel the other
person should handle a task. (Finding 7) The procedures section of the P&P should be revised to
clearly define responsibility for tasks when both a deputy and administrator are assigned to a case.

There are other methods for defining the tasks. For cases with an assigned administrator,
management and staff have created a task list that details which tasks should be performed by the
deputy, and which tasks should be performed by the administrator. Unfortunately, there are two
variations of this document that were given to the Civil Grand Jury by PAGC. Neither has been
posted in the Toolbox, the internal online repository for office forms. A decision must be made
between the two forms, and the selected form should be posted and used.

A third reason for dissension between deputies and administrators is their different perspectives.
The deputy is a “conservator of the person,” and is responsible for ensuring that the conservatee
has a stable living situation and receives appropriate medical care and food. The administrator,
however, is a “conservator of the estate,” and is responsible for managing the conservatee’s
investments and real estate. While the deputy typically has the background of a social worker, the
administrator has a background in finance. Although both the deputy and administrator focus on
caring for the conservatee, their frames of reference are different: the former is focused on living
conditions, while the latter is focused on asset management.
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For example, there was a situation where the administrator concluded that the financial situation
required selling the conservatee’s home. The deputy disagreed, however, because of the emotional
distress this would cause when the conservatee was forced to move from their longtime home. In
this situation, management acted as the arbitrator and was responsible for weighing both
perspectives and making the final decision. While dissension may be inevitable, management
effectively mediates these differences. (Finding 8)

Communication between Intake and Ongoing groups

Aside from friction between administrators and deputies, interviews with staff have indicated the
existence of friction between the Intake and Ongoing groups.

Deputies in the Intake groups are responsible for investigating the prospective conservatees’ living
situation. If the person needs to be conserved, then the Intake deputy must ensure that the
conservatee has a safe and stable living environment and receives proper medical care.

Once the situation is stable, and the court has issued the Letters of Conservatorship, supervision
over the conservatee’s care is transferred to a deputy in the Ongoing group. Typically, due to the
complexity of investigating and then stabilizing the conservatee’s situation, each Intake deputy
has five to eight cases at any given time. In contrast, each Ongoing deputy has 25 to 50 cases.
While a case is assigned to the Intake deputy for approximately six months, cases assigned to the
Ongoing deputy can be for the life of the conservatee. When it comes time to transition a
conservatee from Intake to Ongoing, the two supervisors and the assigned Intake and Ongoing
deputies hold a transfer meeting to inform the Ongoing deputy about the background and status of
the conservatee. The Civil Grand Jury learned from interviews that occasionally the Ongoing
deputy or Ongoing supervisor require the Intake deputy to perform additional tasks before
accepting the transfer, which has been a source of disharmony. Due to the unique aspects of each
case, it is difficult to systematize the transfer process. (Finding 9)

In order to improve this situation, efforts have been made to provide a task checklist that identifies
exactly what must be completed before a transfer can occur. The checklist may be simplistic and
may not reflect the complexities of each case, but it is a starting point. A transfer form listing all
tasks is available for the Probate groups, but it is either not posted in the Toolbox, or deputies are
not aware of its availability. To complicate the situation, there were two variations of this form
provided to the Civil Grand Jury, so it is not clear if management has decided on an official form.
A decision must be made between the two forms, and the selected form should be posted in the
Toolbox and used by the deputies.
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Revising Policies and Procedures

Both the 2013 and 2014 Civil Grand Jury reports found the P&P were not properly updated and
contained inaccurate or obsolete information.!? To correct this problem, PAGC hired an outside
consultant in 2016 to revise the P&P. Over the last three years, almost all of the policies have been
revised, with many completely rewritten. The format of each policy has three sections:

1. The Policy section contains an overview that describes a task or responsibility.

2. The Definitions section defines terms and quotes relevant sections of the Probate Code.

3. The Procedures section goes into detail about how the task is to be performed by staff,
including a reference to relevant internal forms.

The Policy and Definition sections have been rewritten, but a common staff complaint during the
interviews was that the Procedures section sometimes does not accurately reflect the details of
their day-to-day duties. (Finding 10) An example of this is the failure to define whether a task is
to be performed by the deputy or the administrator, as noted above. It would be difficult for an
outside contractor who is not experienced in the day-to-day practices of the local office to
document their procedures. PAGC management review and revise the procedures, but all staff
should participate in the revisions. This creates additional work for staff, but properly documented
procedures will eventually ease their workload because new employees can then rely on accurate
documentation instead of requesting clarification from more experienced colleagues. Perhaps if
the task to review procedures was rationed so that appropriate staff were given only a single policy
to revise each month, then disruption to their work would be minimized.

Communication with APS

Communication can be improved within PAGC, but communication also needs to improve with
offices outside of PAGC. APS and PAGC interact in two types of cases: FAST and non-FAST.
The FAST investigation begins with a report of a vulnerable elderly or dependent person who may
be the victim of financial abuse. A team composed of an APS social worker, a deputy and an
administrator from PAGC, and an attorney from the County Counsel work closely together to
quickly investigate the case. The teamwork is effective, with good communication between team
members.

122012-2013 Santa Clara County Civil Grand Jury Report, pp. 7-8, and 2013-2014 Santa Clara County
Civil Grand Jury Report, p. 9.

Page 18 of 42



CONSERVATORSHIPS REVISITED

Communication in non-FAST cases

Non-FAST APS cases start when family, neighbors, the police, or others make a referral to APS
about suspected elder abuse or neglect. The APS social worker visits the referred person to
investigate the situation. This can be a difficult visit because the person may be suffering from
dementia or mental illness or may be resistant towards government employees prying into their
life. If the elder person refuses to talk with the social worker, then there is little the social worker
can do. In order to evaluate the situation, the social worker must be sensitive to the client and try
to earn the client’s trust and cooperation. If the APS social worker believes that the client needs to
be conserved, the social worker makes a referral to PAGC.

The APS social worker typically keeps the case open for approximately 90 days while the deputy
makes an independent investigation, which may take as long as six months. There were complaints
during interviews from both offices about poor communication in the non-FAST cases. Deputies
reported that APS was not sharing vital information about unsafe or dangerous environments in
the conservatees’ homes, while APS social workers reported that deputies were not informing APS
about the status of cases. (Finding 11)

The June 2014 Civil Grand Jury report found that “poor communication and incomplete
information sharing from APS to PAGC in non-FAST cases result in inefficiencies.”'* In response,
PAGC and APS worked together to create a Memorandum of Understanding (MOU) that defined
how information was to be shared. The MOU clearly states the requirements for non-FAST cases
after the PAGC supervisors reviewed the referral and assigned a deputy. Those requirements
include:

4. Prior to the [deputy] visiting the client, the [social worker, deputy, and administrator]
will work jointly and decide to conduct a home visit together or separately; at which point,
they will exchange information regarding the client’s condition and environment is shared.
5. Investigation and assessment continues via information sharing.

6. Status of case is documented by PAGC to APS within 30 days.

7. [Deputies] to provide continued status reports to APS every 2 weeks. '

132013-2014 Santa Clara County Civil Grand Jury Report, p. 13.

14 Robert Menicocci, James Ramoni, and Kristina Cunningham to the Children, Seniors, Families
Committee, February 18, 2015, “Agency Status Update to the Grand Jury Report relating to Probate
Conservatorship: A Safety Net in Need of Repair,” p. 100, accessed December 30, 2019,
http://sccgov.igm2.com/Citizens/FileOpen.aspx? Type=1&ID=5918&Inline=True.
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The content of this MOU is not widely known among the staff. In fact, out of almost 30 interviews
with management and staff, only three or four people were aware of its existence. Interviews from
staff in both offices indicate that social workers do not always share relevant information with the
deputies, and deputies do not always send status reports to the referring social worker every two
weeks.

The Grand Jury learned that APS social workers had not informed probate intake deputies of the
existence of closed APS cases for clients referred to PAGC from APS. The client may have had a
history of multiple APS investigations caused by the behavior of an abusive relative. The law
allows for information sharing between APS and Public Guardians.'> Further, the MOU states that
“APS will update the PAGC with any new information to the client’s situation, as well as any
additional abuse reports received.”!® The unwillingness by APS to disclose relevant information
about the prospective conservatee’s environment is not in the best interest of the person
experiencing abuse because this disclosure may reveal a pattern that should be taken into
consideration by deputies when determining how to best protect the person and whether or not the
person should be conserved.

The importance of sharing the existence of closed cases applies not only to APS referrals to PAGC
for probate conservatorships but also to LPS conservatorships. For example, when an LPS
conservatorship is ending, and a deputy wants to release the conservatee from a care facility to
their home, then the conscientious deputy needs to know if the conservatee had been a past victim
of abuse in their home prior to the establishment of the conservatorship.

When an APS social worker and a deputy make an initial joint visit in a FAST case, it is clearly
necessary to share notes. For non-FAST cases, however, the meeting described in Step 4 of the
MOU above does not always occur. It can be difficult for the social worker and the deputy to meet
in person because often the social worker or deputy is in the field with clients. Consequently, the
deputy relies on a referral form completed by the social worker when referring a non-FAST client
to PAGC. The form has shortcomings, however, because it does not cover safety issues.!” The
form does not cover whether the client is hostile, has hostile relatives, owns a vicious dog,

15 California Welfare and Institutions Code §15633.5(a) allows for “information relevant to the incident of
elder or dependent abuse shall be given to ... the office of the public guardian,” accessed August 3, 2020,
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=WIC&division=9.&title=&part=3.&chap
ter=11.&article=4.

16 Menicocci et al, “Agency Status Update to the Grand Jury Report relating to Probate Conservatorship: A
Safety Net in Need of Repair,” p. 101.

17 See link to “Probate Conservatorship Referral Form™ at https://www.sccgov.org/sites/ssa/protective-
services/Pages/pagc.aspx.
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possesses firearms, or other conditions that could pose a risk to deputies. To correct this
shortcoming, the form should be modified and contain questions that would allow the social
worker to warn the deputy of safety conditions or other environmental issues.

Resolving disputes

Communication between APS and PAGC can be aggravated by tension between the two offices
caused by the different roles they serve. The APS case is normally closed before PAGC makes the
decision to establish a conservatorship. Meanwhile, the APS social worker may expect the person
will be conserved. If PAGC decides not to conserve that person, and if subsequently the elder
person is referred to APS again, the APS social worker may be understandably frustrated that the
person was not conserved. The role of PAGC in preventing abuse is complicated by the principle
that conservatorships by PAGC is the last resort for someone who does not have the mental
capacity to take care of themselves.!® After being placed under the care of conservators,
conservatees lose their independence; the conservator decides where they live, how they spend
their money, and, with court approval, what kind of medical care they receive. If during the PAGC
investigation an alternative to the PAGC conservatorship is found by contacting relatives who are
willing to take care of the person, then the conservatorship must be rejected.

If the APS social worker believes the referral should not have been rejected, the issue can be raised
to management. The Director of DAAS is responsible for mediating disagreements that cannot be
resolved by PAGC and APS management. According to interviews, this mediation is only
necessary once or twice a year because PAGC and APS management are able to resolve the
dispute. The decision that results may sometimes disappoint APS, but there must be a balance
between the protection of a person and taking away that person’s civil rights.

Disputes between APS and PAGC regarding referrals can occur because the reasons for accepting
or rejecting a conservatorship has many complications. This complexity cannot be resolved by a
single person’s judgment. The 2014 Civil Grand Jury report found that the process for accepting
or rejecting referrals was too subjective because the decision was made by one person.'® This
problem has been corrected. Since the 2014 report was written, a referral committee composed of
several managers and supervisors meets twice a week. The committee reviews the referral and
determines if there is any missing information, and if not, whether the situation warrants an

18 Probate Code §2920 states that the Public Guardian is appointed by the court only if “there is no one else
who is qualified and willing to act and whose appointment as guardian or conservator would be in the best interests
of the person.” See
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=PROB&division=4.&title=&part=5.&ch

apter=3.&article=.

192013-2014 Santa Clara County Civil Grand Jury, p. 7.
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investigation. The investigation begins with the supervisor requesting missing information, using
the Accurint® service to verify the person’s identity and that the person is a resident of Santa Clara
County, and verifying that the Capacity Declaration was properly completed. (Finding 12)

Communication with the Court

PAGC works with the Probate Court to create and manage conservatorships. The Capacity
Declaration is filed with the court as part of the petition to establish the conservatorship. The I&A
report must be filed with the court within 90 day after the court establishes the conservatorship.

Capacity Declaration

A key document in the conservatorship process is the Capacity Declaration, a complex form
created by the Judicial Council of California. It is completed by a physician, psychologist, or
religious healing practitioner and states whether a person is capable of caring for themselves. This
form is used by the Probate Court to decide whether a person needs to be conserved.

The 2014 Civil Grand Jury report noted that there was a problem in getting a completed Capacity
Declaration, causing delays establishing the conservatorship.?! It recommended devising a process
for screening the form for errors. This is not an easy problem to solve because the proposed
conservatee’s doctor is sometimes unwilling to complete the form for a patient the doctor has
known for years or because the doctor may not be trained to recognize incapacity. If the doctor
does not know the proposed conservatee, he or she may not be comfortable completing the
declaration. And even if the doctor is willing to complete the form, the form is so complex, it is
easy for the doctor to miss a checkbox or fail to fill in a field.

A key task of the Intake supervisor is to work with the referring parties to ensure that the form is
filled out correctly. Reports provided by PAGC showed that between July 2018 and October 2019,
out of a total of 123 referrals, 40 were not accepted.?? Of the 40 cases that PAGC did not accept,
alternative plans were found for 20 referrals. The reasons for rejecting the other 20 referrals were:

1. The person was not a resident of Santa Clara County (5 cases)

20 See https://www.courts.ca.gov/documents/gc335.pdf.

212013-2014 Santa Clara County Civil Grand Jury, p. 12.
22 The “Probate Referral Intake Data” report showed that there were 123 probate referrals for the fifteen

months between July 2018 and October 2019. Of these referrals, 35% were not accepted, 24% were pending, 26%
were resolved by finding an alternative to a PAGC conservatorship, and 15% were conserved.
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Referral was to have PAGC make a medical decision®* (5 cases)
The person did not have mental incapacity (4 cases)

Referral was to have PAGC find a nursing facility?* (3 cases)
Referral was incomplete (2 cases)

The person died before the investigation was complete (1 case)

A

Many of the referrals to PAGC made by the public have incomplete information. The referral
package has a six-page referral form as well as the Capacity Declaration. The Intake supervisor
works with the referring party to obtain the necessary information, and to obtain a completed
Capacity Declaration. Given the complexity of the Capacity Declaration form, it is impressive that
of the 40 rejected cases, only two were rejected due to incomplete information. (Finding 13)

Inventory and Appraisal report

Once the conservatorship is established, the conservator is required by law to file an I&A report
within 90 days after the court establishes the conservatorship. The I&A is a Judicial Council of
California form that is filed to provide information about the conservatee’s financial assets. The
I&A has two attachments: Attachment 1 lists the cash assets, while Attachment 2 lists noncash
assets (real estate, stocks and bonds, and personal property).2> Completing Attachment 2 can be
difficult when the conservatee has substantial investments. Because the conservatee is typically
suffering from dementia or mental illness, the administrator must talk to relatives, examine
personal papers, and check mail to discover the location of assets. Despite the fact that the court
authorizes deputies and administrators to control a conservatee’s investments, interviews with staff
revealed that some banks and stock brokerage firms resist cooperating, and instead refer PAGC
staff to their corporate attorneys who are often out of state. Discovering out-of-state real estate can
also be a problem, with the administrator becoming aware of its existence only after receiving a
property tax bill.

Once the information is gathered, the deputy enters the data into PANO, and PANO outputs
Attachment 1. The attachment is submitted it to the deputy’s supervisor, and after review, the
supervisor routes it to the PAGC legal secretary. The administrator enters the property data into

23 Referrals from a skilled nursing facility are rejected if the purpose of the referral was to have PAGC
make a medical decision. Probate Code § 3200 allows a relative to file a petition that gives the relative the power to
make medical decisions for someone who needs medical help and that person is unable to make decisions.

24 Referrals from hospitals or others are rejected if the reason for the referral is that the referring party
wanted PAGC to find medical placement, such as a skilled nursing facility, for the patient. Health and Safety Code §
1262.5 requires hospitals to arrange for appropriate posthospital care.

25 For the I&A form, see https://www.courts.ca.gov/documents/de160.pdf. For the attachment form, see
https://www.courts.ca.gov/documents/de161.pdf.
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PANO, which generates Attachment 2. It is submitted to the administrator’s supervisor for review,
who then routes it to the legal secretary. The legal secretary completes the I&A form and sends it
together with the attachments to the Probate Referee. The Probate Referee, who has an independent
backlog of work, performs an investigation to verify the inventory and appraise the properties.
When the Probate Referee completes the work, the I&A is returned to the legal secretary, who
routes it to the supervisor of the Estate Administration group for signature, who then returns it to
the legal secretary. The legal secretary then sends the papers to County Counsel’s Office for
signature and filing with the court. If new property is found after the I&A has been filed, a
supplemental I&A must be generated and filed with the court.

This is a complex process that is prone to delays. See figure 3 for an overview of this process.

Deputy completes
Attachment 1

Legal secretary routes to

adminstrator supervisor
for approval

Supervisor reviews and
routes to PAGC legal
secretary

Probate Referee returns
approved attachments to
legal secretary

Adminstrator completes
Attachment 2

Probate Referee reviews
attachments and
conducts independent
investigation

Supervisor reviews and
routes to legal secretary

Legal secretary finalizes
and sends both
attachments to court for
review

Administrator Legal secretary sends to
supervisor returns to County Counsel for
legal secretary signature

1&A is filed with court for

y COMPLETE
approval

Figure 3. Process of completing the I&A

The 2010 Internal Audit of PAGC by the county’s Internal Audit Division of the Controller-
Treasurer Department found that 38% of the 1&As were late.?® Over the last two years,
management and staff have instituted improvements to help recognize bottlenecks and reduce
incidents of late filing. A team composed of managers and staff tracked the length of time between
each step of the process to determine bottlenecks. Logs have been maintained that keep track of
when the I&A is routed to and from the PAGC legal secretary and the supervisor of the Estate

26 Controller-Treasurer Department, Internal Audit Division, Internal Audit Report, Public
Administrator/Guardian/Conservator’s Office Custody Internal Controls, August 5, 2010, p. 5, accessed January 5,

2020, https://www.sccgov.org/sites/controller/internal-audit/Documents/10200%20Public%20admin-guardian-
conservators%20office.pdf.
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Administration group. PANO was recently enhanced so that it now generates the attachments
rather than requiring the deputy and administrator to write a draft manually and then have the final
versions rewritten by the legal secretary.

To avoid unnecessary delays, if there is a problem getting information about a particular asset, the
I&A 1is filed without that particular asset, and a supplemental I&A is filed after the missing
information becomes available. According to internal reports provided by PAGC, the result is a
significant improvement in filing delays: in 2018, I&As were late by an average of three months
and a median of two months. The latest information from July 2019 to October 2019 provided by
PAGC show all of the I&As were filed on time. (Finding 14)

Communication with FMS

Aside from APS, the County Counsel, and the Probate Court, an important contributor to PAGC
operations is staff assigned to PAGC from FMS, which report to the Chief Financial Officer of
SSA. Approximately 20 FMS accountants, accountant assistants, income tax specialists, and
account clerks support PAGC and are responsible for paying conservatee bills, filing tax returns,
and preparing court accounting reports.

Court Accounting

As conservator of the estate, PAGC is required by law to file an accounting report one year after
the establishment of the conservatorship, and then every two years afterwards. FMS generates
those reports based on information provided by the deputies and administrators. The accounting
report contains a detailed listing of assets, liabilities, income, and expenses for the conservatee.

Between July 2018 to July 2019, PAGC filed 160 court accountings. A November 2019 report
compiled by FMS showed that FMS had 12 past due accountings because PAGC had not provided
supplemental or final I&As to FMS. Additionally, the report showed 53 1&A issues had caused
late accountings over the last two years. The problem revealed by the report is not that
supplemental I&As caused a delay—supplemental I&As always indicate a delay getting
information about assets. Instead, the report revealed that the deputy or administrator did not
respond to multiple requests for status sent by the FMS accountants. Communication between
FMS and PAGC staff is hampered by the fact that they are located in different buildings, making
face to face meetings difficult. Regardless of this problem, communication needs to improve.
(Finding 15) PAGC needs to address the delay caused by staff being nonresponsive to FMS.

Continuous Quality Improvement (CQI)
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To help facilitate communication among FMS, PAGC, and County Counsel, a CQI project was
launched in September 2019 with the goal of understanding why court filings are late and explore
how to improve the situation. Initial findings from the study highlighted two issues:

1. It is unclear who is doing the work, where the work is located, and how long that
work has been there.

2. When questions or problems arise, a message should be directed to a particular
person, so that they own the issue and take action as needed.

A focus on improving communication between all stakeholders is an important effort that would
reduce late filings and improve morale of all three groups.

Accounts Payable

Aside from the accountings, FMS is also responsible for conservatorships’ accounts payable.
Before FMS issues a check, the deputy or administrator must approve the payment of a bill. The
approval is submitted to FMS, where an account clerk issues the check. FMS tracks any payments
that are late due to mistakes by PAGC; i.e., the conservatee had the funds to pay the bill, the bill
was received on time, but PAGC did not pay the bill. In these cases, the county reimburses the
conservatee for the late fee.

The Civil Grand Jury received complaints from staff about bills not paid on time, with some bills
unpaid since 2008. This issue is not due to any shortcoming of FMS, however.

The Grand Jury learned from FMS that between July 2018 and June 2019, there were 48
reimbursed late fees for a total of $1,700. FMS processes tens of thousands of bills each year for
more than 1,200 conservatorships and trusts; and with only 48 reimbursements, both FMS and
PAGC are doing a commendable job of processing bills. Further, the Grand Jury learned that
sometimes the deputy or administrator makes a deliberate choice to pay a bill late because there
are insufficient funds, or where certain bills are left unpaid because there are bills with a higher
priority. Nursing facilities can cost well over $10,000 each month, so there are cases where
sufficient cash must be kept in reserve despite outstanding bills so that the nursing facility can be
paid. Consequently, sometimes nonpayment of other bills is unavoidable and in the best interest
of the conservatee. (Finding 16)

Panoramic (PANO) and Document Management

PAGC manages over 1,400 cases, and there is a massive amount of information that must be stored
for later access. This information is accessed through case management software as well as hard
copy documents stored in the file room.
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Panoramic (PANO)

PANO is a web-based database software package used by a number of Public Guardian offices in
California. It contains case notes, contact information, address history, income and expense
transactions, inventory of the conservatees’ personal and real property, medical information, the
history of visits made by deputies, and upcoming tasks that the deputy or administrator must
complete. Client documents, such as bank statements and correspondence, are scanned and stored
with each client record. PANO has been used by PAGC since 2009, and numerous modifications
have been made by the vendor over the years in response to customization requests made by
PAGC. A member of the Santa Clara County’s Technology Services and Solutions (TSS) office is
assigned to PAGC, and acts as a liaison with Panoramic Software, Inc. When problems occur or
when staff makes requests for modifications, a ticket is created, and the ticket is reviewed by
management and the TSS liaison. Simple bug fixes or minor modifications are routinely processed,
but significant modifications require negotiations with Panoramic Software, Inc. for an additional
payment over and above the annual hosting fee of $102,000.%’

There are a few problems with the capabilities of PANO and how it is used. A major limitation is
that PANO is a case management database—it is not intended to be financial management
software. FMS uses SAP® financial software. FMS staff must take the income and expense data
from PANO and re-enter it manually into the SAP® system. (Finding 17) SSA should have TSS
investigate the feasibility of automating this task. This would both save time and prevent data entry
errors.

Another limitation of PANO is that it does not provide a workflow or time management feature,
which means that there is no way to add a reminder within PANO regarding due dates for
upcoming tasks. Instead, the staff must rely on their Outlook calendar. Supervisors generate reports
that show, for example, when court filings or conservatee visits are due. The supervisor then
creates a task which shows up in the assigned deputy or administrator’s PANO task list. The deputy
or administrator must then manually enter a reminder into their Outlook calendar. PANO does
provide the capability to export the tasks, and it should be possible for staff to import the tasks into
their Outlook calendar. This process is clumsy, however, and SSA should talk to Panoramic
Software, Inc. to see if they can provide a better solution.

27 Twelfth Amendment to Agreement No. 5500001841 By and Between County of Santa Clara and
Panoramic Software, Inc., June 1, 2019.

Page 27 of 42



CONSERVATORSHIPS REVISITED

A third problem is not a PANO limitation, but an issue for PAGC staff to solve. When documents
are scanned into PANO, there is no naming convention for the documents. When a case is
transferred from one deputy to another, or from one administrator to another, it can be challenging
for the newly assigned staff to locate a particular document. A naming convention needs to be
defined to prevent this confusion. This naming convention should be followed by all groups in
PAGC, including the clerical staff. Certain documents used by FMS and the clerical staff are also
stored in an internal shared drive, and the naming convention should be extended to documents
stored in the shared drive.

Hard copy filing system

The Grand Jury also received complaints about the complex filing organization of hard copy
documents, and the difficulty of locating a specific document. A document organization has been
defined, and it is complex (see Appendix 1). There are six sections: correspondence, medical
records, property records (including brokerage statements and insurance policies), benefits
correspondence, court documents, and accounting reports. A conservatee may be managed by
PAGC for many years, so it is inevitable that there will be a large accumulation of documents in
the file. Some of the documents may not easily fit into the six categories, and consequently it is
not surprising that locating a particular document may be difficult. Despite these difficulties, the
Grand Jury observed that all documents were carefully attached to the file folder—documents did
not fall to the floor when picking up a folder several inches thick containing hundreds of papers.
The file room where thousands of files are stored was clean and well-organized.

There is a separate locked room equipped with an alarm for storing conservatees’ valuables and
vital documents such as birth certificates and driver licenses. No one is allowed in the locked file
room without supervisor approval, and two property clerks must accompany any person entering
this room. The Grand Jury observed that the room is small, but well-organized. (Finding 18)

Managing Assets

The Civil Grand Jury discovered problems in how PAGC manages conservatees’ financial assets.
Most conservatees have very few assets and depend on Social Security and MediCal for their
support. However, some conservatees and trusts have substantial assets. In 2019, the value of all
conservatorship property, including real estate, was over $93 million. 2 Of this amount,
approximately $18 million was composed of securities held in brokerage accounts.

8 PAGC 2019 Annual Report, p. 27.
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Investment model

The 2010 Internal Audit of PAGC found that “PAGC should work with a financial advisor to
establish guidelines in reviewing client financial securities.”*® The report found:

As the conservator of the estate charged with the responsibility to manage client assets, it
is PAGC’s fiduciary responsibility to review financial securities. Without written
established guidelines to follow when reviewing financial securities, the review may not
be consistently performed by all estate administrators.>°

The auditor recommended:

PAGC should work with a professional financial advisor to learn about the industry and
establish written guidelines and thresholds for all estate administrators to follow when
reviewing financial securities. PAGC should go through the appropriate procurement
process to select a professional financial advisor.>!

Based on information provided to the auditor by PAGC, the 2013 follow-up audit stated that the
recommendations had been implemented.>? The Grand Jury learned that as of 2019 there is no
official financial advisor, there is no ongoing effort to educate PAGC staff about the industry, and
administrators face resistance from management about making any changes to conservatees’
investments.

PAGC has a policy that requires staff to meet with the conservatee’s existing financial institution
to learn about the investment model and to bring the investment strategy to management. Policy
527, which was last revised on April 26, 2019, states:

2 Internal Audit Division, Controller-Treasurer Department, Internal Audit Division, Internal Audit Report,
Public Administrator/Guardian/Conservator’s Office Custody Internal Controls, p. 14.

30 Ibid.

31 bid., p. 15.

32 Internal Audit Division, Internal Audit Report, A Follow-up Audit to the “Internal Audit Report, Public
Administrator/Guardian/Conservator’s Office Custody Internal Controls” issued August 5, 2010, August 28,2013,

p- 8, accessed January 5, 2020, https://www.sccgov.org/sites/controller/internal-
audit/Documents/10281%20PAGC%20Follow-up%20Audit%20Report.pdf.
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If the investment account was managed by an institution, meet with the agent managing
the account to determine the investment model. The models are based upon high risk,
moderate risk and low risk. [The deputy/administrator] gathers information about the
current model and other models available. After receiving the information, the
[deputy/administrator] schedules an estate planning meeting to discuss whether the model
is changed or remains under the same model.

The Grand Jury learned that estate planning meetings take place but not for the purpose of
discussing alternative investments. Discussions involve whether assets need to be sold in order to
pay for the conservatees’ living expenses, but there is no discussion about the investment model
and whether assets should be rebalanced in order to conform to the appropriate investment model.

(Finding 19)
Return on cash investments

Periodically, PAGC needs to sell a conservatee’s home when it comes time to move the
conservatee into a skilled nursing facility, and this leads to a very large amount of cash held by the
conservatorship. Because PAGC does not use a financial advisor and does not follow an
investment model, the conservatee receives a very low return on their cash.

The Grand Jury acknowledges that there are special rules regarding the Public Guardian’s
responsibility in managing conservatorships’ financial assets. Procedure 5.5 of Policy 527 asserts,
“In the event there is a sale, the proceeds of the sale are deposited with the County Treasurer.
Funds deposited in the County Treasurer discharges the Public Guardian from any liability related
to the ‘Prudent Investment Rule.’”

To determine how much interest conservatees should earn on their cash, FMS surveys six local
banks every month to find out the interest rates paid on simple savings accounts. They then use
the highest of the six rates to calculate the interest paid to conservatees’ cash holdings. According
to FMS, conservatees’ cash earned the following interest rates for the fourth quarter of 2019:

< $50,000 0.08% per annum
$50,000 to $100,000 0.12% per annum
$100,000 to $500,000 0.17% per annum
$500,000 to $1MM 0.23% per annum
Over $IMM 0.4% per annum

According to a PAGC report, there are six conservatees whose entire estate is in the form of cash,
ranging from $200,000 to $440,000. The conservatee with $440,000 in cash receives $748 interest
for the year. If in January 2020 this cash was instead invested in a one-year certificate of deposit
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(CD) at 0.76% per annum, the conservatee would earn $3,344 interest for the year.? It is evident
that conservatees earn a lower interest rate compared to alternative FDIC-insured investments,

such as CDs. (Finding 20)

In the event of substantial cash holdings after the sale of real estate, PAGC should obtain advice
from a financial advisor. One year’s living expenses could be placed in the County Treasury, but
the balance should be placed in a more productive investment.

33 “Historical CD interest rates: 1984-2020,” accessed August 25, 2020,
https://www.bankrate.com/banking/cds/historical-cd-interest-rates/.
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FINDINGS AND RECOMMENDATIONS
Finding 1

Communication within PAGC has been hampered by the lack of monthly all-hands meetings with
well-planned agendas.

Recommendation 1
Restore the monthly staff meetings using well-planned agendas.
Finding 2

The fact that performance appraisals are rarely provided hampers communication between the staff
and their supervisor.

Recommendation 2
Adhere to the requirement that supervisors provide annual performance appraisals.
Finding 3

The Civil Grand Jury commends PAGC for providing induction classes and on the job training for
new employees, and for requiring certification through CAPAPGPC.

No recommendation.

Finding 4

PAGC staff are experiencing low morale.

Recommendation 4

Develop a wellness and retention plan for management and staff by August 31, 2021.
Finding 5

Absence of an up-to-date complaint system prevents identifying common complaints from the
public.

Recommendation 5

Restore the practice of maintaining the complaint log by November 30, 2020.
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Finding 6

Caseloads for administrators are too large due to vacant positions.
Recommendation 6

Prioritize efforts to fill the vacant probate administrator positions.
Finding 7

The Policies and Procedures need to distinguish between the duties of deputies and the duties of
administrators.

Recommendation 7a

Revise the Policies and Procedures by August 31, 2021, so they clearly define the duties of
deputies and administrators.

Recommendation 7b

Post the official Deputy/Administrator task list in the Toolbox by November 30, 2020, to clarify
task assignments.

Finding 8

Different perspectives cause disagreements between deputies and administrators. The Civil Grand
Jury commends PAGC for establishing a procedure to mediate the conflicting viewpoints of the
deputies and administrators.

No recommendation.
Finding 9

Unclear transfer requirements cause friction between Intake and Ongoing groups because of
differences over task responsibilities.

Recommendation 9

Post the official Probate transfer form in the Toolbox by November 30, 2020, to clarify transfer
requirements between Intake and Ongoing deputies.
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Finding 10

The procedures section of the Policies and Procedures (P&P) does not always accurately reflect
office routines.

Recommendation 10

Devise a plan to encourage all staff to participate in revising applicable Procedures sections of
the P&P.

Finding 11
Communication needs to improve between APS and PAGC.
Recommendation 11a

Probate Deputies should provide status reports to APS as specified in the MOU.

Recommendation 11b

APS should follow the MOU and share all relevant information about the prospective
conservatee’s environment with PAGC staff when there is an open conservatorship investigation.

Recommendation 11c¢

Modify the Request to Establish Probate Conservatorship referral form by August 31, 2021, so
that the social worker can describe all safety and environmental issues to inform the deputy
before visiting the prospective conservatee.

Finding 12

Despite occasional disagreements over the outcome, the Civil Grand Jury commends the PAGC
decision-making process for accepting or rejecting referrals from APS. The Civil Grand Jury also
commends PAGC for improving the referral process, and only accepting conservatorships after
verifying that there are no better alternatives.

No recommendation.
Finding 13

The Civil Grand Jury commends PAGC for improving the referral process by ensuring Capacity
Declarations are complete.
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No recommendation.
Finding 14

The Civil Grand Jury commends management and staff for significantly improving the filing time
of [&As.

No recommendation.
Finding 15
Communication needs to improve between FMS and PAGC.

Recommendation 15a

Develop a plan by November 30, 2020, so that PAGC responds to requests for status updates
made by FMS accountants within time frames defined by PAGC and FMS management.

Recommendation 15b

SSA needs to support the CQI project and encourage participation by all stakeholders in order to
improve communication and reduce delays associated with court filings.

Finding 16

The Civil Grand Jury commends both FMS and PAGC for effective processing and prioritization
of conservatees’ bills.

No recommendation.
Finding 17

The Panoramic (PANO) case management software has limitations involving financial data and
calendaring information that need to be mitigated. Additionally, since there is no document
naming convention established, it is difficult for staff to locate documents scanned into the
system.

Recommendation 17a

SSA should have TSS investigate the feasibility of automating the transfer of income and expense
data from PANO into SAP® software by August 31, 2021.
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Recommendation 17b

Investigate and implement a solution so that PANO exports calendaring information to Outlook.
Investigate this issue with the vendor to find a better solution by June 30, 2021.

Recommendation 17¢

Define a naming convention by November 30, 2020 for documents scanned into PANO or the
shared drive.

Finding 18

The Civil Grand Jury commends the clerical staff for well-organized file rooms and for ensuring
that documents are firmly attached to their file folders.

No recommendation.

Finding 19

The passive approach that PAGC takes in managing the financial assets of conservatees does not
optimize the values of conservatees’ investments.

Recommendation 19

By August 31, 2021, use a professional financial advisor to establish guidelines about how to
invest funds. After determining an appropriate investment model, ensure that a conservatees’
investments match that model, and rebalance investments as appropriate.

Finding 20

Since no investment model is followed, conservatees’ cash holdings are kept in the County
Treasury and earn a lower interest rate compared to alternative FDIC-insured investments
depending on the current market.

Recommendation 20

Substantial cash holdings that cover more than one year’s living expenses should be invested
following the appropriate investment model.
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REQUIRED RESPONSES

Pursuant to Penal Code sections 933 and 933.05, the Civil Grand Jury requests responses as
follows from the following governing bodies:

Responding Agency Finding Recommendation
1,2,4,5,6,7a,7b,9,
1,2,4,5,6,7,9,10, |10, 11a, 11b, 11c,
The County of Santa Clara 11,15,17,19,20  |15a, 15b, 17a, 17b,
17¢, 19, 20
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APPENDIX 1: File Folder Document Organization

CLIENT FILE FORMAT - LPS (all) & PROBATE PERMANENT Rev. 12/3/2018
LPS folders ~ blue, Probate folders - green

Front Cover Back Cover

Section 1 Section 6

Section 5

Section 2 Section 3

Client File, view from top

SECTION 1 , | SECTION 2
Correspondence Under Flap: Contact Reports »
' Next Flap: Medical (records, consents, DNRs, efc.)

SECTION 3 | [SECTION 4 }
Property Records, Property Index Card - AddressLogandForms
Flap: Bank Records, Statements, Ins. Policies Under Flap: Benefits Correspondence (notices, etc.)

Plastic Sleeve - Benefits Cards

| SECTION 5  SECTION 6
Current Court (Letters & Orders, Reports, etc.) Approved Accountings, Unicare Reports
Under Flap: Court Investigator reports Plastic Sleeve ~ Client Information Sheet, Photos
Next Flap: Inventories & Appraisals, B )

CLIENT FILE FORMAT — PROBATE REFERRALS (manila folder)

INSIDE FRONT COVER INSIDE BACK COVER
1: Property Index Card (at bottom) | _1: Address Log (at hottom) ) 3
2: Property Sheet | 2: Green Investigation Task Sheet '
3: Contact Report 3. Referral packet, |
4: Benefits Log - 4: Probate evaluation packet (blank white forms) |
5: Progress Notes
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Contra Costa County Grand Jury Report 1506

Office of the Public Guardian

Caring for Those Who Can No Longer Care for Themselves

TO: Board of Supervisors

SUMMARY

The 2014-2015 Contra Costa County Civil Grand Jury conducted a review and
assessment of the Contra Costa County (County) Office of Public Guardian (Public
Guardian) to determine whether it was acting in accordance with its statutory
responsibilities.

The Public Guardian, a division of the Contra Costa Department of Health Services,
serves people who lack ability to care for themselves and have no one who are able
and willing to become their conservator. The Public Guardian provides both Lanterman-
Petris-Short and probate conservatorships. This report focuses on probate
conservatorships.

Probate conservatees are typically elderly persons. They may be physically frail and
have some degree of dementia. As a result of physical disabilities and/or cognitive
impairment, they may become victims of elder abuse. The assumption that the only
person in need of the services of the Public Guardian is an elderly person without a
family is incorrect. Ninety percent of those who abuse the elderly are members of the
victim’s family. The need for Public Guardian probate conservatorships will grow as
Contra Costa County’s population ages.

Based on its investigation, the Grand Jury has concluded that the Public Guardian may
not be in compliance with state law, the California Judicial Council’s best practices, and
its own policies and procedures. The Grand Jury further discovered that the Public
Guardian has not updated or revised its Policy and Procedure Manual since the
implementation of the Omnibus Guardianship and Conservatorship Reform Act of 2006.
The Grand Jury also found deficiencies in the relationship between the Public Guardian
and Adult Protective Services (APS) that work against the best interests of those people
who cannot take care of themselves and have no trusted person in their life who can.
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Because of these and other deficiencies, the Grand Jury makes several
recommendations, including that the Public Guardian revise its policies and procedures
to comply with California law and best practices established by the California Judicial
Council, and that the Probate Conservatorship program be removed from the
Department of Health Services and placed in the Aging and Adult Services division of
the Employment and Human Services Department to better serve this at-risk population.

METHODOLOGY

Members of the Grand Jury interviewed staff members of the County Health
Department, staff members of the County Mental Health Department including the
Office of the Public Guardian, staff members of the County Employment and Human
Services Department, a private fiduciary, and a member of the Board of Directors of the
California Public Administrator Public Guardian Public Conservator Association
(CPAPGPCA). They reviewed a number of documents provided by the County Health
Department, materials received from CPAPGPCA, information and statistics from other
government agencies, and articles written by non-profit organizations and associations
regarding this topic. The committee members also reviewed pertinent California laws
regarding probate conservatorship.

BACKGROUND

The Public Guardian serves people who cannot provide basic services for themselves
and do not have family, friends or others who are willing or able to initiate
conservatorship proceedings on their behalf. In Contra Costa County, the Office of the
Public Guardian (Public Guardian) is a department within the Behavioral Health Division
of Contra Costa Health Services. As Public Guardian, the Health Department
administers both Lanterman-Petris-Short (LPS) and probate conservatorships.

e LPS conservatees are severely mentally ill and/or gravely disabled (usually
defined as being unable to provide basic human needs such as food and shelter
for themselves). LPS conservatees typically have been formally diagnosed as
suffering a medically-recognized mental health condition.

e Probate conservatees are often seniors who cannot care for themselves or their
finances and who are at risk of elder abuse (physical, emotional or financial
abuse). While often suffering varying levels of dementia, probate conservatees
are not usually clinically diagnosed as mentally ill.
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In addition to distinguishing between conservatorships for mental-health and non-
mental-health reasons, the law recognizes a difference between a conservator of a
person and a conservator of the person’s estate:

e A Conservator of a Person is responsible for making decisions about personal
matters for the conservatee, including decisions about residence and health care.

e A Conservator of the Estate is responsible for handling the conservatee’s
financial affairs, including collecting the conservatee’s assets, paying the bills
and making investments. The conservator must seek court approval for major
transactions, such as the purchase or sale of real property, borrowing money,
and the gifting of assets.

The Public Guardian can petition the Court to become the conservator of the person,
the person’s estate, or both. In most instances, the Public Guardian only seeks to be
appointed conservator of the person, but the Public Guardian will seek appointment as
conservator of the estate if the person has assets, such as real estate. If the person’s
only income is from Social Security and/or Supplemental Security Income, the
conservator usually applies to the Social Security Administration to become the
‘representative payee,” a person authorized under Social Security rules to receive
benefits for someone who is unable to manage his or her money.

The Contra Costa County Grand Jury has not issued any report focused specifically on
the Public Guardian Office since the implementation of the Conservatorship and
Guardianship Reform Act of 2006. However, the Grand Jury has issued two reports
during the past dozen years that include recommendations targeting the Public
Guardian:

e In a 2008/2009 report, the Grand Jury recommended that the County increase
funding for Public Guardian and that County Counsel designate a specific legal
support person to assist the Public Guardian.

e A 2003 report recommended that the Public Administrator, Public Conservator,
and Public Guardian be incorporated into the District Attorney’s Office and that
the Public Guardian file for conservatorships for those persons who were not
institutionalized.

This report will focus on probate conservatorships undertaken by the Contra Costa
County Office of the Public Guardian and examines whether the Public Guardian is in
compliance with the law, including the California Omnibus Conservatorship and
Guardianship Reform Act of 2006, and whether it follows best practices for public
guardians.
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DISCUSSION
1. The Need for Public Guardian Conservatorships.

Most of those persons referred to the Public Guardian for probate conservatorships are
elderly and have dementia. Dementia, in general, is a condition marked by cognitive
decline that interferes with daily life and often includes Alzheimer’s disease. People
suffering dementia have difficulty managing their personal finances and issues affecting
their quality of life. Alzheimer’s and dementia victims are at greater risk of elder abuse
than others. Family members, including adult children, spouses, and partners,
comprise ninety percent of the abusers of seniors. Older adults are also the victims of
self-abuse and abuse from unrelated caregivers and strangers who have befriended
theml L1}

As the probate conservator, the Public Guardian primarily acts as the court-appointed
surrogate decision-maker for persons who have diminished capacity to care for
themselves but who are not mentally ill. A deputy probate conservator assigned to a
case is responsible for managing the estate’s assets, filing a detailed inventory of the
conservatee’s estate, keeping records of each financial transaction, deciding the least
restrictive living situation that allows the conservatee as much independence as
possible, assessing the conservatee’s needs, and ensuring the conservatee’s receives
healthcare.

The need for the Public Guardian in Contra Costa will increase in the future as the
population ages. It is projected that the elderly population in California will grow more
than twice as fast as the general population.” One source estimated 580,000 California
seniors, age 65 and older, were living with Alzheimer’s disease in 2014 and projects
that that figure will rise to 840,000 by 2025 (an increase of 45 percent).’

2. Conservatorship Problems and Legal Reform.

Many publications have criticized conservatorship oversight as being deficient,
insufficient, or lacking.” "' The Omnibus Conservatorship and Guardianship Reform Act
of 2006 was a four-bill package that made comprehensive reforms to California’s
probate system. To improve judicial oversight of probate cases, the law imposes a
variety of new duties on the courts and the Judicial Council, as well as the Public
Guardian. The bill, which became effective January 1, 2007, makes the following
changes:

e Requires the Public Guardian to apply for appointment as guardian or conservator if
there is an imminent threat to a person’s health, safety or the person’s estate.
(Prob.Code, § 2920(a)(1).)

e Allows the Public Guardian to apply for appointment in all other cases. (Prob. Code,
§2920(a)(2).)
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Requires the Public Guardian to apply for appointment if a court so orders, subject to
the following new conditions: Prob Code § 2920 (b)

- The court must determine that there is no one else who is qualified and willing
to act and that the appointment of the public guardian to serve as guardian or
conservator appears to be in the best interests of the person.

- However, if, before the petition for appointment is filed, the court determines
there is someone else who is qualified and willing to act as guardian, or
conservator, the court shall relieve the public guardian of the duty under the
order.

Requires the Public Guardian to begin investigations within two business days of
receiving a referral for guardianship or conservatorship.
o (Prob.Code, § 2920(c))

Requires the Public Guardian, by January 1, 2008, to meet continuing education
requirements established by the California Public Administrators, Public Guardians,
and Public Conservators Association. Prob.Code, § 2923)

Establishes a presumption that the personal residence of the conservatee at the
time of commencement of the conservatorship proceeding is the least restrictive
appropriate residence for the conservatee. Provides that in any hearing to
determine if removal of the conservatee from his or her personal residence is
appropriate, that presumption may be overcome by a preponderance of evidence.
(Prob.Code, § 2352.5(a).)

Requires a conservator, upon appointment, to determine the appropriate level of
care for the conservatee, as follows:

- The determination must include an evaluation of the level of care existing at
the time of commencement of the proceeding and the measure that would be
necessary to keep the conservatee in his or her personal residence.
(Prob.Code, § 2352.5(b)(1).)

- If the conservatee is living at a location other than his or her personal
residence at the time of commencement of the proceeding, the determination
must include either a plan to return the conservatee to his or her personal
residence or an explanation of the limitations or restrictions on a return of the
conservatee to his or her personal residence.

o (Prob.Code, § 2352.5(b)(2).)

3. Qualifications and Organization of the County Public Guardian.

The Contra Costa County Office of Public Guardian is a part of the Behavioral Health
Division of the Health Services Department. The Public Guardian staff consists of an
Adult/Older Adult Program Chief, a Conservatorship Program Manager, a
Conservatorship Program Supervisor, 12 Deputy Conservators, one Property Trust
Clerk, two Account Technicians, two Community Support Workers (Transport Drivers),
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and two Office Clerks. See Appendix 1, “Attachment C Contra Costa
Conservatorship/Public Guardian” for an organization chart of the Public Guardian
Office.

Entry-level deputy public guardians are required by state law to complete 40 credit-
hours of training in coursework approved by the California Association of Public
Administrators, Public Guardians and Public Conservators (CAPAPGPC) within a 4-
year period immediately preceding certification. The credit requirement for
recertification is 20 hours of training, approved by CAPAPGPC, within a 2-year period
commencing with certification or recertification. Provisional Status may be awarded to a
deputy public guardian who is satisfactorily progressing towards certification. Contra
Costa County pays for Public Guardian employees to attend training and certification
conferences provided by CAPAPGPC.

CAPAPGPCA conducts training at annual statewide training and certification
conferences hosted at sites in northern and southern California in alternate years.
Deputy Conservators can also earn credits towards certification by attending
CPAPGPCA regional training, completing on-line training, and attending conferences
sponsored by the National Guardianship Association (NGA) and the Professional
Fiduciary Association of California (PFAC). No more than 12 credits towards initial
certification and 8 credits toward recertification can be obtained from outside sources
approved by the CPAPGPCA.

Only three of the twelve the deputy conservators, and the Conservatorship Program
Supervisor, have met the credit requirements to either be certified or to qualify for
recertification. No deputy conservator has provisional status.

In February 2015, the Conservatorship Program Manager’s position and one of the
Community Support Worker positions were vacant. The Conservatorship Program
Supervisor has been performing some of the Conservatorship Program Manager’s
duties for the past two and one half years.

4. Funding for Public Guardian Activities

The Public Guardian’s work investigating referrals and filing for and maintaining both
Probate and LPS conservatorships is funded primarily by the County General Fund.
The budget recommended for the Public Guardian for FY 2014/2015 is $3,163,958,
comprised of $2,760,099 in County general funds, $264,327 in state assistance, and
$139,492 in other local revenue. In addition to this income, the Probate Public
Guardian currently manages estate funds valued at $2,797,791: $1,767,033 held in
liquid pooled accounts and $1,030,758 invested in segregated individual accounts.
The law allows the Public Guardian to petition the court for fees relative to
conservatorship services, but because people conserved often have limited resources,
the Public Guardian generally does not do so. See Appendices 2 and 3 for detailed
financial and budget information for the Office.
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Any would-be guardian, public or private, who wishes to use his or her ward’s own
assets on the ward’s behalf must first be appointed conservator by the Superior
Court. Once conservatorship has been approved, the conservator may access the
conservatee’s assets. The Public Guardian has no public funds available to repair a
conservatee’s home or store the conservatee’s personal property prior to the
conservatee’s real or personal property being sold. The result is that the Public
Guardian may decline to file a petition for conservatorship if it determines that a
proposed conservatee does not have the liquid resources to pay these expenses. The
Public Guardian may attempt to refer the case to a for-profit conservator (private
fiduciary) who may be willing to pay expenses from his or her own funds in anticipation
of being reimbursed from the estate after the sale of the property.

Like probate conservatorships, LPS conservatorships are also mainly funded by the
County General Fund and by court-awarded fees They also receive funding not
available for probate conservatorships from various sources including the Bronzon-
McCorquodale Act (state’s tax and vehicle license fees), the 2005 Mental Health
Services Act (money from a 1% income tax surcharge on incomes over one million
dollars), Substance Abuse and Mental Health Administration grants, and Medi-Cal
Mental Health waivers.

The Public Guardian provides accountings of all conservatorship activities and
transactions to the Superior Court annually for LPS accounts and biennially for probate
accounts. A court investigator, an attorney from County Counsel’s Office, a probate
examiner, and a Superior Court judge review the accountings. Additionally, the Contra
Costa County Auditor-Controller’s Office audits all individual accounts annually.

5. Volume of Public Guardian Probate Conservatorships.

The Public Guardian accepted nearly 35 percent of the probate cases referred to it from
2010 through 2014. That period includes a six to eight month “partial referral freeze” in
2014 when the Public Guardian stopped accepting referrals due to insufficient staff. If
the number of accepted referrals from 2014 is removed from the figures, the accepted
referrals ratio drops to barely over 26 percent.
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“Pulled”cases are referrals the Public Guardian has begun to investigate but stopped or withdrew because a family

member willing to serve as conservator has been found, the proposed conservatee was found to not meet the need
for conservatorship, or the proposed conservatee does not live in Contra Costa County.

The Public Guardian was responsible for a total of 273 conservatorships as of February
2015, of which 66 (approximately 25 percent) were probate conservatorships. All
twelve deputy conservators have caseloads that include both probate and LPS
conservatorships. The average caseload for each of the twelve deputy conservators is
23 cases, but the individual caseload depends on the complexity of the cases and the
experience level of the deputy conservator. Deputy conservators spend the majority of
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their time on LPS conservatorships; probate conservatorships are often more time
consuming in the beginning than LPS conservatorships because of the complexity of
the person’s estate, but Deputy Conservators ultimately devote more time to LPS
clients.

6. Absence of County Referrals from Adult Protective Services Agencies.

Public Guardian offices in other California counties receive a majority of their referrals
from their Adult Protective Services (APS) agencies. In Contra Costa County, APS is a
unit of Aging and Adult Services, a division of the Employment and Human Services
Department. There is no record of APS referring any cases to the Public Guardian
during 2014. The Contra Costa County Long Term Care Ombudsman Program, a non-
profit program designated by state law to be the legal advocate for all Contra Costa
residents of nursing homes, assisted living facilities, board-and-care homes, and other
adult care facilities, made no referrals in 2014. Contra Costa Regional Medical Center
(CCRMC) or skilled nursing homes make the majority of referrals for probate
conservatorships.""

CCRMC charges $3,061.00 a day to care for an LPS conservatee with acute symptoms.
Contra Costa County contracts with facilities outside the county to place mental health
patients in sub-acute facilities once the patient is stable. With the exception of Napa
State Hospital, all facilities under contract to the County cost less than CCRMC’s daily
rate, with some of the those facilities charging less than $500.00/day. Once the court
approves a conservatorship by the Public Guardian’s office, the County Department of
Health Services transfers the conservatee to a contracted facility outside the County.
This transfer creates a vacancy for a new psychiatric patient and saves the County
money. There are no sub-acute facilities operating within the County. This creates an
incentive for the Public Guardian to accept a referral for an LPS conservatorship before
accepting a referral for a probate conservatorship.

California’s “mandated reporter” law requires those who provide services to the elderly,
such as medical professionals, clergy, all employees of healthcare facilities, and any
individual responsible for the care or custody of an elderly person, to notify APS if they
suspect an imminent threat to their client’s health or to the safety of the client’s estate.
These service providers frequently assume that APS will follow-up on a report and
make a referral to the Public Guardian; however APS workers have not been making
referrals to the Public Guardian in such cases because they understand that the Public
Guardian does not accept probate referrals for persons who are living independently,.
The result is a serious gap in protection for individuals who are currently living
independently but could benefit from being under a probate conservatorship.

Communication between the Public Guardian and APS has decreased in recent years.
The Public Guardian notified APS its freeze on filing conservatorships in 2014 by
leaving a voice message on a telephone number in an APS office. The Public Guardian
never discussed this new policy (or the rationale behind it) with APS. When the Public
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Guardian lifted the freeze, it failed to inform APS. In the spring of 2015 there has been
an effort by the Public Guardian and APS to reopen a dialogue.

The Grand Jury was advised by multiple people who provide services to seniors that
people with diminished capacity would benefit if the Probate Conservatorship program
could be located in the same County department as Adult Protective Service and the
other programs that serve senior and disabled persons.

7. Procedures not in Compliance with Law and Best Practices.

The Public Guardian Probate Policies and Procedures Manual was developed in 1985.
Some sections were updated in 1987, 1989, 1990, 1999 and 2005. The manual has not
been updated since the Omnibus Conservatorship and Guardianship Reform Act of
2006 was enacted.

Sections of the Contra Costa County Public Guardian’s Policy for Public Guardian
Probate Referrals, issued in 1990 and revised in 1999, are not in compliance with the
Omnibus Reform Act. For example, the Policy states that the Public Guardian will only
accept a conservatorship referral if the person:

¢ Is unable to make responsible decisions for themselves or provide for their own
care;”

e Has no one else willing or able to be responsible for them;

e Isin or going to be placed in a supervised living arrangement.

e |s aresident of Contra Costa County.

The Public Guardian’s Policy and Procedure Manual also lacks guidelines for the length
of time between receiving a conservatorship referral and beginning an investigation.
The informal goal of the Public Guardian appears to be that the investigation should
begin within one week of receiving the referral. That goal is not in compliance with the
Omnibus Bill, which requires an investigation to begin within two days of receipt of the
referral. After a deputy conservator performs an initial investigation and finds the person
gualified for guardianship, the Conservatorship Program Supervisor decides which
cases to accept for filing for a probate conservatorship. The longer it takes to make
these determinations, the longer the person may go without receiving care.

The California Judicial Council's report on best practices states that a deputy
conservator should visit the conservatee once a month. Despite this guideline, sources
familiar with Public Guardian operations told the Grand Jury that a deputy conservator
may sometimes visit a conservatee as seldom as once a quarter. More frequent visits,
rather than less frequent, may be required to determine that a conservatee’s basic living
and healthcare needs are and continue to be met.
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FINDINGS

F1.

F2.

F3.

F4.

F5.

F6.

F7.

F8.

F9.

F10.

F11.

The Omnibus Conservatorship and Guardianship Reform Act of 2006, which
became effective on January 1, 2007, changed California laws pertaining to
conservatorships and the offices of public guardians.

The policies and procedure manual of the Contra Costa County Public Guardian
was written in 1987 with revisions in 1990, 1999, and 2005.

The policies and procedures manual of the Contra Costa County Public Guardian
may not comply with the Omnibus Conservatorship and Guardianship Reform Act
of 2006.

California Probate Code section 2920 (a)(1) requires the Public Guardian to apply
for appointment as guardian or conservator if there is an imminent threat to the
person’s health or safety of the person’s estate.

The policy and practice of the Contra Costa County Public Guardian of only
accepting probate conservatorship referrals on behalf of those persons who are in
or going to be placed in a supervised living arrangement may not comply with
California law.

California Probate Code section 2920(c) requires the Public Guardian to begin an
investigation within two business days of receiving a referral alleging that a
person’s health is in imminent danger or that a person’s estate is not safe.

The Contra Costa County Public Guardian has no formal policy regarding the
timeliness of initiating an investigation after receiving a referral alleging that a
person’s health is in imminent danger or that a person’s estate is not safe.

The Contra Costa County Public Guardian has an informal policy of initiating an
investigation within one week of receiving a referral alleging that a person’s health
is in imminent danger or there is imminent harm to a person’s estate.

California Probate Code section 2352.5(a) presumes that the personal residence
at the time preceding the conservatorship is the least restrictive residence for the
conservatee and requires a hearing prior to removing the conservatee from his/her
personal residence. (8 32; Pro. Code 2352.5 (a).)

The Contra Costa County Public Guardian has no policy concerning keeping a
conservatee in his or her personal residence.

The majority of deputy conservators in the Contra Costa County Public Guardian’s
Office are out of compliance with certification requirements mandated by California
Law.
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F12. The Contra Costa County Public Guardian’s Office may give higher priority to LPS
conservatorships than probate conservatorships because of the availability of
supplemental funding for LPS conservatees and the ability to place LPS
conservatees in less expensive out of county facilities.

F13. Due to poor communication between the Public Guardian and APS departments,
the Public Guardian’s Office has failed to timely and adequately convey
information to APS that could affect potential conservatees.

F14. In some instances, deputy conservators visit a probate conservatee as
infrequently as once a quarter.

F15. The California Judicial Council’s report on best practices recommends that a
deputy conservator should visit a conservatee under his or her supervision
monthly.

F16. Contra Costa County’s budget does not include a line item for funds for the Public
Guardian to use to preserve a conservatee’s personal and/or real property until the
property has been sold.

F17. At times, the Court grants the Public Guardian permission to use the conservatee’s
own assets to preserve a conservatee’s personal and/or real property until the
property has been sold.

RECOMMENDATIONS

R1. The Contra Costa County Public Administrator should update its Public Guardian
Policy and Procedures Manual to comply with California law and California Judicial
Council’s report on best practices by June 30, 2016.

R2. To comply with California law, the Contra Costa County Public Guardian should
accept all referrals for probate conservatees when there is an imminent threat to
the person's health or the safety of the person’s estate, regardless of whether the
person is in or going to be placed in a supervised living arrangement.

R3. To comply with California law, the Contra Costa County Public Guardian should
begin an investigation within two business days after receiving a referral alleging
that a person’s health is in imminent danger or that there is an imminent threat to
the safety of a person’s estate.

R4. To comply with California law, the Contra Costa County Public Guardian should
establish a policy of keeping a probate conservatee in his or her own residence if
that is the least restrictive living arrangement in which the conservatee can be
safe.
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R5. To comply with California law, the Contra Costa County Public Guardian should
ensure that all deputy conservators meet certification requirements, as required by
the State of California, by June 30, 2016.

R6. The Board should consider separating LPS and probate public guardians.

R7. The Board should consider placing the probate conservatorships with Adult
Protective Services in the Employment and Human Service Department's Aging
and Adult Services unit.

R8. The Contra Costa County Public Guardian should follow California Judicial
Council's best practices by requiring deputy conservators to meet with each
probate conservatee at least once a month and to keep a log of such visits.

R9. The Contra Costa County Public Guardian should adopt a line item to its budget
specifically for the needs of probate conservatees before the Public Guardian has
access to their assets.
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REQUIRED RESPONSES

Respondent Findings Recommendations

Contra Costa County Board of Supervisors 1-17 1-9

Endnotes

" http://www.nccafv.org/elder.htm National Council on Child Abuse and Family Violence

" Hafemeister TL. Financial Abuse of the Elderly in Domestic Setting. In: National Research

Council (US) Panel to Review Risk and Prevalence of Elder Abuse and Neglect; Bonnie RJ,

Wallace RB, editors. Elder Mistreatment: Abuse, Neglect, and Exploitation in an Aging

America. Washington (DC): National Academies Press (US); 2003. 13. Available from:

http://www.ncbi.nlm.nih.gov/books/NBK 98784/

" National Center on Elder Abuse, Administration on Aging

~ http://www.ncea.aoa.gov/library/data

" California Department of Aging
http://www.aging.ca.gov/Data_and_Statistics/facts_about_elderly/

v Alzheimer’s Association, Alz.org/facts

¥! http://wwwv.latimes.com/news/la-me-conservel4novi14-story.html - page=3
Y http://stopguardianabuse.org/dirtylittlesecret.htm

Vit The Public Guardian’s Office was unable to provide information about APS referrals in 2014.

" The manual does not describe “responsible decisions.” A physician evaluates the proposed

conservatee’s competency. The doctor either attends the court hearing or completes a
Declaration of Physician.
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Appendices

(All documents provided by Contra Costa County Public Guardian Office and labeled by the
department)

Appendix 1: Public Guardian Organization Chart

Appendix 2: Health and Human Services 2014 — 2015 Recommended program budget
for Guardian/Conservatorship

Appendix 3: 2014 — 2015 Approved Guardian budget

Appendix 4: Two pages from 1990 edition of Probate Conservatorship Intake Policy and
Procedures manual

Appendix 5: Capacity Declaration for Conservatorship form

Appendix 6: Attachment to Capacity Declaration for Conservatorship form for proposed
conservatee with dementia

Appendix 7: Probate Conservatorship Referrals criteria, dated 5/05
Appendix 8: Completed sample Capacity Declaration for Conservatorship form

Appendix 9: Completed sample Attachment to Capacity Declaration for Conservatorship
for proposed conservatee with dementia
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Attachment C  CONTRA COSTA CONSERVATORSHIP/PUBLIC GUARDIAN

HEALTH SERVICES DEPARTMENT

HEALTH SERVICES DIRECTOR/
PUBLIC GUARDIAN

I

BEHAVIORAL HEALTH
DIVISION

= &

BEHAVIORAL HEALTH DIRFCTOR

|

ADULT/OLDER ADULT
PROGRAM CHIEF/DEPUTY
CONSERVATOR P.G.

i

CONSERVATORSHIP
PROGRAM MANAGER

Vacant
I [
PROPERTY TRUST OFFICER CONSERVATORSHIP
PROGRAM SUPERVISOR

SENIOR CLERK DEPUTY CONSERVATOR

DEPUTY CONSERVATOR
SENIOR CLERK ==

DEPUTY CONSERVATOR

EXPERIENCED LEVEL CLERK

DEPUTY CONSERVATOR
ACCOUNT TECH

DEPUTY CONSERVATOR
ACCOUNT TECH

DEPUTY CONSERVATOR

SENIOR CLERK/BENEFITS

DEPUTY CONSERVATOR

COMMUNITY SUPPORT WORKER

]

DEPUTY CONSFRVATOR

(PART TIME/TEMP)

COMMUNITY SUPPORT WORKER

DEPUTY CONSERVATOR

DEPUTY CONSERVATOR

DEPUTY CONSERVATOR

(Retired/P.T)

I

DEPUTY CONSERVATOR
Vacant
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ATTACHMENT D

Health Services
Health and Human Services

Conservatorship/Guardianship

2012-13 2013-14 2014-15 2014-15
General Fund Actual Budget Baseline Recommended Change
EXPENDITURES
Salaries and Benefits 2,086,798 2,467,412 2,410,542 2,365,706 (44,836)
Services and Supplies 758,104 716,278 790,182 784,547 (5,635)
Expenditure Transfers 15,233 13,450 13,705 13,705 0
TOTAL EXPENDITURES 2,860,136 3,197,140 3,214,429 3,163,958 (50,471)
REVENUE
Other Local Revenue 112,257 92,814 139,492 139,492 0
State Assistance 261,367 344,227 264,367 264,367 0
GROSS REVENUE 373,624 437,041 403,859 403,859 0
NET COUNTY COST (NCC) 2,486,512 2,760,099 2,810,570 2,760,099 (50,471)
Allocated Positions (FTE) 19 21 19 19 0
FINANCIAL INDICATORS
Salaries as % of Total Exp 73% 78% 75% 75%
% Change in Total Exp 12% 1% (2%)
% Change in Total Rev 17% (8%) 0%
% Change in NCC 1% 2% (2%)
COMPENSATION INFORMATION
Permanent Salaries 1,064,675 1,286,289 1,256,256 1,256,256 0
Temporary Salaries 153,340 120,396 120,396 75,560 (44,836)
Permanent Overtime 1,953 8,700 8,700 8,700 0
Deferred Comp 2,757 3,060 3,060 3,060 0
Comp & SDI Recoveries 0 (6,140) (6,140) (6,140) 0
FICA/Medicare 91,088 98,405 96,058 96,058 0
Ret Exp-Pre 97 Retirees 4,825 5,964 5,964 5,964 0
Retirement Expense 380,454 493,344 505,830 505,830 0
Employee Group Insurance 172,143 240,902 202,634 202,634 0
Retiree Health Insurance 123,244 126,288 126,288 126,288 0
OPEB Pre-Pay 57,472 57,472 57,672 57,572 0
Unemployment Insurance 4,684 4,890 3,747 3,747 0
Workers Comp Insurance 30,163 27,842 30,177 30,177 0
Description: This program has responsibility for Public Guardian is responsible to the Board of
managing the financial affairs and daily support Supervisors in the performance of these duties.
coordination of clients who are mentally ill, frail Additionally, the program collects court-ordered
elderly or otherwise deemed to be incapable of Conservatorship related fees on behalf of other
caring for themselves in these areas. The Public county departments.
Conservator is mandated by state law and the
County of Contra Costa FY 2014-2015 Recommended Budget 251
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2014-15 FY CONSERVATORSHIP BUDGET .xlsx Page 1 of 2
2014-15 Approved

451 CONSERVATOR/GUARDIANSHIP Budget
SALARIES AND BENEFITS
1011 Permanent Salaries 1,256,256
1013 Temporary Salaries 75,560
1014 Permanent Overtime 8,700
1015 Deferred Comp 3,060
1019 Comp & SDI Recoveries (6,140)
1042 FICA/Medicare 96,058
1043 Ret Exp-Pre 97 Retirees 5,964
1044 Retirement Expense 505,830
1060 Employee Group Insurance 202,634
1061 Retiree Health Insurance 126,288
1062 OPEB Pre-Pay 57,572
1063 Unemployment Insurance 3,747
1070 Workers Comp Insurance 30,177
TOTAL Salaries and Benefits 2,365,706

SERVICES AND SUPPLIES

2100 Office Expense 12,884
2102 Books-Periodicals-Subscriptions 912
2103 Postage 16,088
2110 Communications 2,381
2111 Telephone Exchange Service 7,970
2130 Small Tools and Instruments 978
2131 Minor Furniture/Equipment 998
2140 Medical & Lab Supplies 272
2160 Clothing & Personal Supplies 22,087
2170 Household Expense 156
2250 Rents and Leases-Equipment 2,560
2262 Building Occupancy Costs 96,587
2265 Bldg Lifecycle Costs 4,600
2284 Requested Maintenance 1,009
2301 Auto Mileage Employees 42,154
2302 Use of Co Vehicle/Equipment 572
2303 Other Travel Employees 8,570
2310 Non Cnty Prof/Spclzd Svcs 60,422
2314 Contracted Temporary Help 12,590
2315 Data Processing Services 229
2326 Information Security Charges 1,183
2335 Other Telecom Charges 1,330
2340 Other Intrdptmntl Charges 480,000
2479 Other Special Departmental Exp 5,741
2490 Misc Services & Supplies 2,274
TOTAL Services and Supplies 784,547
GROSS EXPENDITURES 3,150,253

EXPENDITURE TRANSFERS

httne+//dm?-excel afficeanns. live.com/x/ lavouts/xlprintview.aspx?&N... 3/26/2015
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~ PROBATE CONSERVATORSHIP INTAKE POLICY AND PROCEDURES

-

Section: Probate

Page No.:

Issue Date: May 30, 1990

Effective Date: May 30, 1990

POLICY:

Referrals for Probate conservatorship will be accepted on those persons who

meet the following criteria:

Ts unable to make responsible decisions for themselves or provide for their
own care;

N\ 2. have no one else willing or able to be responsible for them;
- 8 is in or going to be placed in a supervised living arrangement.

PROCEDURE:

1 Phone referrals are taken by phone Monday through Friday between
1:30 - 3:30 p.m.

2; Phone referrals are screened by an Intake Deputy of the Day.

3. Referrals must meet all three criteria as stated in the policy to be
accepted for investigation.

4. The Intake Deputy of the Day will complete a Probate Phone Referral
form, CONS-HS-41, and give it to the Probate Supervisor for
assignment.

—_—
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ship of estate, in accordance with the Probate Code and prevailing
office procedures.

-
Il C Management R nsibiliti faD nservator:

A. New case activities to be completed:

1.  Evaluate the outstanding needs of the conservatee (medical,
financial, etc.), prioritize those needs, and complete a
care and financial plan within 90 days of the court
appointment.

B. During the conservatorship the following activities will be
completed:

i/"‘1' Visit the client a minimum of once per quarter, and more
frequently as the situation dictates;
v,/2. Record each visit in the case record;
w3 At least quarterly, state the conservatee’s functioning level
recording any changes or lack of changes;
- 4. Record any pending plans regarding the conservatee

5. Maintain familiarity with community resources (i.e., know
a facility’s staff’s strengths and limitations, etc);

6. In the event of the conservatee’s death and the absence of
able and willing family members or interested parties, make
funeral arrangements.

C. The following activities will be completed or delegated for
completion in a time-frame appropriate for the particular client
at the time of discharge from the hospital:

1 Coordinate placement with the discharge planner at the
acute care hospital or nursing facility;

2. Notify the court of the new address by completing and
mailing form CON-HS-124;

3. Complete an address change for the computer account
master on form CONS-HS-109;

- 4. Notify relatives of the new address;
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GC-335

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address):
SR ¢ ' Y FOR COURT USE ONLY

SHARON L. ANDERSON (SBN 94814)COUNTY COUNSEL
I~ STEVEN P.RETTIG(SBN 178477)
ASSISTANT COUNTY COUNSEL
P.O. Box 69, Martinez, CA 94553
TELEPHONENO.: (925) 646-1830 FAX NO. (Optional):
E-MAIL ADDRESS (Optional):
ATTORNEY FOR (Name):
SUPERIOR COURT OF CALIFORNIA, COUNTY OF CONTRA COSTA
sTREETADDRESS: /25 Court Street
mAILING ADDREss: P.O. Box 911
cmyanpzipcobe: Martinez, CA 94553
| BRANCHNAME:
CONSERVATORSHIPOF THE [ ] PERSON [__| ESTATE OF (Name):

[ ] CONSERVATEE [__] PROPOSED CONSERVATEE
CAPACITY DECLARATION—CONSERVATORSHIP

TO PHYSICIAN, PSYCHOLOGIST, OR RELIGIOUS HEALING PRACTITIONER
The purpose of this form is to enable the court to determine whether the (proposed) conservatee (check all that apply):
A. [_] is able to attend a court hearing to determine whether a conservator should be appointed to care for him or her. The court

CASE NUMBER

hearing is set for (date): [ | . (Complete item 5, sign, and file page 1 of this form.)
B. [__] has the capacity to give informed consent to medical treatment. (Complete items 6 through 8, sign page 3, and file pages 1
through 3 of this form.)

C. [] has dementia and, if so, (1) whether he or she needs to be placed in a secured-perimeter residential care facility for the
elderly, and (2) whether he or she needs or would benefit from dementia medications. (Complete items 6 and 8 of this form
and form GC-335A; sign and attach form GC-335A. File pages 1 through 3 of this form and form GC-335A.)

(If more than one item is checked above, sign the last applicable page of this form or form GC335A if item C is checked. File page 1

through the last applicable page of this form; also file form GC-335A if item C is checked.)

COMPLETE ITEMS 1-4 OF THIS FORM IN ALL CASES.

GENERAL INFORMATION
. (Name):

1

2. (Office address and telephone number):

3. lam

a. [__] aCalifornia licensed [__] physician [__] psychologist acting within the scope of my licensure
[_] with at least two years' experience in diagnosing dementia.

b. ] an accredited practitioner of a religion whose tenets and practices call for reliance on prayer alone for healing, which
religion is adhered to by the (proposed) conservatee. The (proposed) conservatee is under my treatment. (Religious
practitioner may make the determination under item 5 ONLY.)

4. (Proposed) conservatee (name):

a. | last saw the (proposed) conservatee on (date):

b. The (proposed) conservatee [1is [ is NOT a patient under my continuing treatment.

ABILITY TO ATTEND COURT HEARING

5. A court hearing on the petition for appointment of a conservator is set for the date indicated in item A above. (Complete a or b.)

a. [_] The proposed conservatee is able to attend the court hearing.

b. [__| Because of medical inability, the proposed conservatee is NOT able to attend the court hearing (check all items below that
apply)

) [J on the date set (see date in box in item A above).

@) [ for the foreseeable future.

(3) (] until (date):

(4) Supporting facts (State facts in the space below or check this box [] and state the facts in Attachment 5):

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date: }
(TYPE OR PRINT NAME) (SIGNATURE OF DECLARANT) Pageiof ___
Fom Adopied or Vicetry Use CAPACITY DECLARATION—CONSERVATORSHIP Probate Gode, 63811
o T soffifns
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CONSERVATORSHIP OF THE PERSON [__| ESTATE OF (Name):

CASE NUMBER:

[ coNSERVATEE [ ] PROPOSED CONSERVATEE

6. EVALUATION OF (PROPOSED) CONSERVATEE'S MENTAL FUNCTIONS

Note to practitioner: This formis nota rating scale. Itis intended to assist you in recording your impressions of the (proposed)
conservatee's mental abilities. Where appropriate, you may refer to scores on standardized rating instruments.
(Instructions for items 6A-6C): Check the appropriate designation as follows: a =no apparent impairment; b = moderate
impairment; ¢ = major impairment; d = so impaired as to be incapable of being assessed; e = have no opinion.)
A. Alertness and attention
(1) Levels of arousal (lethargic, responds only to vigorous and persistent stimulation, stupor)
s sl sl 2D 8D
(2) Orientation (types of orientation impaired)
alJ o [ c [ d [ [ Person
a[J b [J ¢[J d [ [ ] Time (day, date, month, season, year)
a[J b [J ¢ ¢ ] Place (address, town, state)
aJ b1 ¢c[J d[d e [] Situation ("Why am | here?")
(3) Ability to attend and concentrate (give detailed ahswers from memory, mental ability required to thread a needle)

alJ b [ ¢[J « [ e [

B. Information processing. Ability to:

® ® o

(1) Remember (ability to remember a question before answering; to recall names, relatives, past presidents, and events of the
past 24 hours)

i.  Short-term memory a[] b[Jec[] d[Je [
ii. Long-term memory ] 83 3 9 L3 & L
ii. Immediate recall a[J b [ e 4 O e J

Understand and communicate either verbally or otherwise (deficits reflected by inability to comprehend questions, follow
instructions, use words correctly, or name objecls; use of nonsense words)
al[J b [Jcd ¢« 3 e
3) Re‘%‘lize familiar objects and persons (deficits reflected by inability to recognize familiar faces, objects, etc.)
a B ] © E=) W Bl e
Understand and appreciate quantities (deficits reflected by inability to perform simple calculations)
al_] b c [ l—i] e
(5) Reason using abstract concepts. (deficits reflected by inability to grasp abstract aspects of his or her situation or to
interpret idiomatic expressions or proverbs)
a[J b[Jc(d d[e ]
(6) Plan, organize, and carry out actions (assuming physical ability) in one's own rational self-interest (deficits reflected by
inability to break complex tasks down into simple steps and carry them out)
ald b [J cd dalde
(7) Reason logically.
a[J] b [J c[J dad e[
C. Thought disorders
(1) Severely disorganized thinking (rambling thoughts; nonsensical, incoherent, or nonlinear thinking)
alJ b[J c[d ade]
(2) Hallucinations (auditory, visual, olfactory)
a1 b[J e da[d e
Delusions (demonstrably false belief maintained without or against reason or evidence)
aC] b J el ] alC]s ]
(4) Uncontrollable or intrusive thoughts (unwanted compulsive thoughts, compulsive behavior).

a] B e ] &l s ]

(2

=

(4

=

(3

=

(Continued on next page)

©C-335 (Rev, January 1, 2004] CAPACITY DECLARATION—CONSERVATORSHIP Page2of3
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| CONSERVATORSHIP OF THE [ PERSON [ ESTATE OF (Name): CASE NUMBER:

[ 1 CONSERVATEE [__] PROPOSED CONSERVATEE

6. (continued)

D. Ability to modulate mood and affect. The (proposed) conservatee [ Jhas [ doesNOThave a pervasive
and persistent or recurrent emotional state that appears inappropriate in degree to his or her circumstances. (If so, complete
remainder of item 6D.) (] Ihaveno opinion.
(Instructions for item 6D: Check the degree of impairment of each inappropriate mood state (if any) as follows: a = mildly
inappropriate; b = moderately inappropriate; c = severely inappropriate.)
Anger a (] b[J] ¢[_] Euphoria a[Jb[J c[] Helplessness a [ b[J ¢[]
Anxiety a [ b[ ] c¢[]  Depresson a [_]b[_J c[] Apathy a[Jb[] c(]
Fear a [ _]b[_J] c[_J] Hopelessness a (] b [_] c¢[_] Indifference a Cdoed <[
Panic a [_]b[_] c¢[_] Despair g 0w el ]

E. The (proposed).conservatee's periods of impairment from the deficits indicated in items 6A-6D

(1) [ do NOT vary substantially in frequency, severity, or duration.
(2) (] do vary substantially in frequency, severity, or duration (explain; continue on Attachment 6E if necessary):

F. [__] (Optional) Other information regarding my evaluation of the (proposed) conservatee’s mental function (e.g., diagnosis,
symptomatology, and other impressions)is [__]  stated below [] stated in Attachment 6F.

ABILITY TO CONSENT TO MEDICAL TREATMENT
7. Based on the information above, it is my opinion that the (proposed) conservatee

a. [__] has the capacity to give informed consent to any form of medical treatment. The opinion is limited to medical consent
capacity.

b. [__] lacks the capacity to give informed consent to any form of medical treatment because he or she is either (1) unable to
respond knowingly and intelligently regarding medical treatment or (2) unable to participate in a treatment decision by
means of a rational thought process, or both. The deficits in the mental functions described in item 6 above significantly
impair the (proposed) conservatee's ability to understand and appreciate the consequences of medical decisions. This

opinion is limited to medical consent capacity.

(Declarant must initial here if item 7b applies: )
8. Number of pages attached:
| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Date:
(TYPE OR PRINT NAME) (SIGNATURE OF DECLARANT)
SIS e dinui 2004 CAPACITY DECLARATION—CONSERVATORSHIP EigE3ors
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i ' GC-335A
CONSERVATORSHIP OF THE PERSON [ ESTATE OF (Name): CASE NUMBER:

[_] CONSERVATEE [__] PROPOSED CONSERVATEE

ATTACHMENT TO FORM GC-335, CAPACITY DECLARATION—CONSERVATORSHIP,
ONLY FOR (PROPOSED) CONSERVATEE WITH DEMENTIA
9. Itis my opinion that the (proposed) conservatee (1 HAs [] does NOT have dementia as defined in the current

edition of Diagnostic and Statistical Manual of Mental Disorders.
a. [_] Placement of (proposed) conservatee. (If the (proposed) conservatee requires placement in a secured-penmeter

residential care facility for the elderly, please complete items 9a(1)-9a(5).)

(1) ' The (proposed) conservatee needs or would benefit from placement in a restricted and secure facility because

(state reasons; continue on Attachment 9a(1) if necessary):

(2) The (proposed) conservatee's mental function deficits, based on my assessment in item 6 of form GC-335, include
(describe; continue on Attachment 9a(2) if necessary):

(3) [ The (proposed) conservatee HAS capacity to give informed consent to this placement.

(4) [ The (proposed) conservatee does NOT have capacity to give informed consent to this placement. The
deficits in mental function assessed in item 6 of form GC-335 and described in item 9a(2) above significantly
impair the (proposed) conservatee's ability to understand and appreciate the consequences of his or her
actions with regard to giving informed consent to placement in a restricted and secure environment.

(5) A locked or secured-perimeter facility [_] is [__] is NOT the least restrictive environment appropriate to
the needs of the (proposed) conservatee.

b. [] Administration of dementia medications. (If the (proposed) conservatee requires administration of psychotropic
medications appropriate to the care of dementia, please complete items 9b(1)-9b(5).)
(1) The (proposed) conservatee needs or would benefit from the following psychotropic medications appropriate to the
care of dementia, for the reasons stated in item 9b(5) (list medications; continue on Attachment 9b(1) if necessary):

(2) The (proposed) conservatee's mental function deficits, based on my assessment in item 6 of form GC-335, include
(describe; continue on Attachment 9b(2) if necessary):

(3 [J The (proposed) conservatee HAS capacity to give informed consent to the administration of
psychotropic medications appropriate to the care of dementia.

(4) []. -The (proposed) conservatee does NOT have the capacity to give informed consent to the administration
of psychotropic medications appropriate to the care of dementia. The deficits in mental function assessed
in item 6 of form GC-335 and described in item 9b(2) above significantly impair the (proposed)
conservatee's ability to understand and appreciate his or her actions with regard to giving informed
consent to the administration of psychotropic medications for the treatment of dementia.

(8) The (proposed) conservatee needs or would benefit from the administration of the psychotropic medications listed
in item 9b(1) because (state reasons; continue on Attachment 9b(5) if necessary):

10. Number of pages attached:

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date: ’
(TYPE OR PRINT NAME) (SIGNATURE OF DECLARANT)
Page 1 of 1
Fom criador Manduioy Une DEMENTIA ATTACHMENT TO Probste Code, § 2356.5
GC-335A [New January 1, 2004] CAPACITY DECLARATION—CONSERVATORSHIP Solutions:
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CONTRA COSTA COUNTY
'PROBATE CONSERVATORSHIP REFERRALS

CRITERIA:
L Basis for Referral:

A, The person must be unable to make decisions for themselves or provide for their-own-carer—-----
B.  The person must have no one else willing or able to be responsible for them.

+'C. The person must either be in or going to be placed in a supervised living arrangement.
D. - The person must be a Contra Costa County resident.

IL Who makes Referral:

Acute Hospital Discharge Planner, Social Worker, Doctor
Social Service Worker, Geriatric Services

Convalescent Hospital '

Lawyers, Court Investigators

Any knowledgeable relative or friend

MU oW

ML  Whatis Needed: '
A. Referral Forms:

L Completed Probate Referral Form A -
2 Completed Patient History and Information Form B
3. Completed Relative Information Form C :

B.  Medical Form: Capacity D_eclaration-Cbn'servatorship

1. Physician Declaration to Waive Court Appearance (5b) - If the person is unable to appear

in court. (Describe the physiological reasons why the patient is unable to appear in court,
under 5b. Do not include confusion or mental instability as a reason. Describe the
patient’s physical condition.) '

‘ 2 Physician Capacity Declaration (7) - If the patient is unable to give informed medical

consent. Complete Evaluation of Patient's Mental Function by Xing all appropriate boxes.
In addition, please evaluate the patient for Dementia and complete number 9 of the capacity
declaration. If there is no Dementia mark the box “doesn’t have Dementia” and leave rest

of last page blank.

(67 Additionial information if available

1. Please include a discharge summary from the acute care facility, and an admission
summary, consultation, psychiatric, psychological, adult protective services report, etc.

IV.  Mail completed forms to:
Contra Costa County Conservatorship/Guardianship Program

P.O.Box 8
Martinez, CA 94553

Referral Packet (5/05)
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—Assistant County Counsel
p.0. Box 69, Admin. Bldg.
Martinez, CA 94553-0116
TecePHoneNo.: (925)335-1830 FAXNO. (Cotienal):  (925) 646-2461
£.\AL ACORESS (Cptional): '
ATTORNEY FCR (Name): .
—SUPERIOR COURT OF CALIFORNIA, COUNTY OF Contra-Costa - B Rl
stresTadoress: (725 Court Street ’
MAILING AcoRess: P.O. Box S11
cryanozecoce: Martinez, CA 94553
BRANCH NAME:

CONSERVATORSHIP OF THE  [X] PERSON [ﬂ ESTATE OF (Name):
EZP_A CARTER : (SAMPLE FORM)
(] CONSERVATEE x] PROPOSED cousewns-
SE NUMBER
CAPACITY DECLARATlON—CONSERVATORSHIP N

TO PHYSICIAN, PSYCHOLOGIST, OR RELIGIOUS HEALI PRACTGONER
The purpose of this form is to enable the court to determine whether the (propo ons t neck all that A
A. [ is able to attend a court hearing to determine whether a conservator
hearing is set for (dafe): [ | odCO
B. :] has the capacity to give Informed conserit to medical trea 3 ((mo
“.through 3 of lhis form,
C. [ has dementia and, if
elderly, and (2)wh
and form GC-335A;

(If more than one item is che&ed e, sign the la offable page of this form or form GC:
this form; also figfforh GC-335A ifitem C is checked )

placed in a secured-pigimeter g
om dementia medicaliong. (¢

GENERAL INFORMATION

1. (Name): Murphy O'Day, M. (SAMPLE FORM)

"~

(Office address and telephone number): 3259 LOXIy Dr., Clarksville, CA 54000, (610) 482-8375

3 lam ¢ /
a. [ aCalifornia licensed -[X] physician [ psychologxs!achng within the scope of my licensure

[ with at least two years' experience in diagnosing dementia.
b. [ an accredited practitioner of a religion whose tenets and practices call for reliance on prayer a|one for healing, which
religion is adhered to by the (proposed) conservatee. The (proposed) conservatee is under my treatment. (Religious

practitioner may make the determination under item 50NLY.)

4. (Proposed) conservatee (name):
‘a. | last saw the (proposed) canservatee on (date) ’ .
b. The (proposed) conservatee [ is [ is NOT a patient under my continuing treatment.
ABILITY TO ATTEND COURT HEARING
" A court hearing on'the petition for appointment of a conservator is set
a. [] The proposed conservatee Is able to attend the court hearing.
b. (X Because of medical inability, the proposed conserva
apply)
1) ] onthe date set (see dale in box in item A above).
(2) (X7 for the foreseeable future.
3y (CJ. until (date):
(4) Supporting facts (State facts in the space below or check this box (] and state the facts in Attachment 5):
Mrs. Carter is recovering from a recent stroke. She has ‘left side
weakness and is incontinent. Mrs. Carter is non-ambulatory ‘and is fed

by a nasal gastric tub.
| declare_under penalty of perjury under the laws of the State of California that the foregoing is true'and correct,

cee AT E, | ) Sansture

for the date indicated in item A above. (Complele aorb.)

w

lee is NOT able to attend the court hearing (check all items below that

Print Name

{TYPE OR PRINT NAME) (SIGNATURE OF DECLARANT) Pagatol ___

F r Pravate Code, §§ 811,
°jﬁ‘4?§:l°éﬁ%':7'g:m'%%g“ - CAPACITYD ECLARATION—CONSERVATORSHIP al ) s ﬂ;ofg‘ 2.
GC-335 (Rev. January 1, 2004} . 0% ?&2 1881, 1910, 2356.3
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o GO NN . N —— ——— = = =smey
H . [X] conseavatss [] PROPOSED CONSERVATEE _ | 1
ATTACHMENT TO FORM GC-335, CAPACITY DECLARATION—CONSERVATORSHIP,
ONLY FOR (PROPOSED) CONSERVATEE WITH DEMENTIA
§._Itis my opinion that the (proposed) conservatee () HAS  [J doesNOT have dementia as defined in the current
" aditon of Diagricsti and Sialslcal Manual of Mental DISGgars. ™+ T I I T L

a. [_] Placement of (proposed) canservatee. (If the (oroposed) conservatee requires placement in a secured-perimeter
residential cars facility for the elderly, please complete items 9a(1)-9a(5).) '
(1) The (pro'posed) conservatee needs or would benefit from placementin a restricted and secure facility because

(state reasons; continue on Attachment 9a(1) if necessary):

(2) The (proposad) conservatee's mental function deficits, based on my assessmentin item & of form GC-335, include
(describe; continue on Attachment 9a(2) if necessary):

(3) ] The (proposed) conservatee HAS capacity to give inforrmed consent to this placement.

(4) [ The (proposed) conservatee does NOT have capacity to give informed consent to this placement. The
deficits in mental function assessed in item 6 of form GC-335 and described In item 9a(2) above significantly
impair the (proposed) conservatee's ability to understand and appreciate the consequences of his or her
actions with regard to giving informed consent to placement in a restricted and secure environment. -

(5) Alocked or secured-perimeter facility [Jis [] isNOT:the least restrictive environment appropriate to
the needs of the (proposed) conservatee. )

Administration of dementia medications. (If the (proposed) conservatee requires administration of psychotropic

medications appropriate to the care of dementia, please complete items 9b(1)-95(5).) ! o

(1) ‘The (proposed) conservatee needs or would benefit from the following psychotropic medications appropriate to the

2

Risperdal Provigil

(2) The (proposed) conservatee's mental function deficits, based on my assessment in item 6 of form GC-335, include
(describe; conlinue on Attachment 9b(2) if necessary): .
Short term memory loss. Frontal lobe dysfunction with mood

instability.

. (3 [J . The (proposed) conservatee HAS capacity to give informed consent to the administration of
psychatropic medications appropriate to the care of dementia.

(4) [(X] The (proposed) conservatee does NOT have the capacity to give informed consent to the administration
of psychatropic medications appropriate to the care of dementia. The deficits in mental function assessed
in iter 6 of form GC-335 and described in item 98b(2) above significantly impair the (propoesed)
conservatee's ability to understand and appreciate his or her actions with regard to giving informed
consent to the administration of psychotropic medications for the treatment of dementia.

(5)  The (proposed) conservatee needs or would benefit from the administration of the psychotrobic medications listed

in item 9b(1) because (state reasons; continue on Attachment 9b(5) if necessary):
Poor memory and mood ins tability. :

_“DMJMP T —TOor n

10. Number of pages attached: .
| declare under penalty of perjury under the laws of the State of California that the foregaing is true and correct.

care of dementia; for the reasons stated in item 9b(5) (list medications; continue on Attachment 9b(1) if necessary):

Date: - " .
Pent Oame - P Qunatuwe:
i (TYPE OR PRINT NAME) — (SIGNATURE OF DECLARANT)
L. Pagefofi
Form Adeoled (or Mandalory Use DEMENTIA ATTACHMENT TO Al Pooais Code, § 2505
GE33A (ew sanus 1. 2004 CAPACITY DECLARATION—CONSERVATORSHIP SO%E
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EXHIBIT E



DECLARATION OF STEFAN SCHWEITZER

I, Stefan Schweitzer, am an attorney licensed to practice law in the
State of California. My California State Bar number is 250015. All facts
set forth below are personally known to me to be true, except those
which are set forth upon information and belief, and, as to those facts,
which are based upon court records and personal experience, I am
informed and believe, and thereupon allege, that they are true.

I am a Deputy Public Defender at the Alameda County Public
Defender’s Office in Oakland, California. My responsibilities include
representing proposed Lanterman-Petris-Short (LPS) Act conservatees
(Welf. & Inst. Code, §§ 5350 et seq.) in the Alameda County Superior
Court. I have been handling these cases for about 2 years.

I am informed and believe that upon the establishment of an LPS
conservatorship, with the Public Guardian acting as conservator, our
clients are placed in locked sub-acute facilities or licensed board and
cares, as their least restrictive placement.

I am informed and believe that, while the Public Guardian serves as
conservator, conservatees are not placed at home under the care of
friends or family.

I am aware of no cases that have proceeded to trial and concluded with
a grave disability finding resulting in a home placement, with the
Public Guardian acting as conservator.

I am informed and believe that if there is an immediate home option,
the Public Guardian does not petition to become conservator.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declaration was executed at Oakland,
California, on March 4, 2021.

Dlafar Sehwalyen

STEFAN SCHWEITZER




DECLARATION OF JEFFREY LANDAU

1. I, Jeffrey Landau, am an attorney licensed to practice law in the State
of California. My California State Bar number is 256220. I am a
Deputy Public Defender at the Contra Costa County Office of the Public
Defender in Martinez, California.

2. My responsibilities include representing proposed Lanterman-Petris-
Short (LPS) Act conservatees (Welf. & Inst. Code, §§ 5350 et seq.) in the
Contra Costa County Superior Court.

3. Based on my personal experience and a review of relevant case files
from my office, since August of 2018, my office has represented 72
individuals in proceedings to establish or reappoint the county
conservatorship agency as the person’s LPS Act conservator that have
gone to trial. In that timeframe, not one case that has proceeded to
trial and concluded with a grave disability finding has resulted in a
non-institutional placement order. In cases handled by my office
during this time period, the only ones that have resulted in an order for
residential placement — either in the conservatee’s own home or that of
a relative or friend — are ones that resolved without holding a trial.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declaration was executed at
Martinez, California, on February 26, 2021.

/s/

Jeffrey Landau



DECLARATION OF KARL FENSKE

1. I, Karl Fenske, am an attorney licensed to practice law in the State of
California. My California State Bar number is 216999. Iam a
Deputy Public Defender IV at the Los Angeles County Public Defender
in Los Angeles, California.

28 From June 2015 until October 2020 my responsibilities included
representing proposed Lanterman-Petris-Short (LPS) Act conservatees
(Welf. & Inst. Code, §§ 5350 et seq.) in the Los Angeles County Superior
Court.

3. Based on my personal experience and a review of relevant case files
from my office, in the past five years, my office has represented
thousands of individuals in proceedings to establish or reappoint the
county conservatorship agency or private individuals as the person’s
LPS Act conservator. In that timeframe, I have tried 21 cases that
proceeded to jury or court trial. Of those 21 cases 14 concluded with a
grave disability finding. Only ONE of those, which concluded with a
verdict sustaining the grave disability petition, resulted in a non-
institutional placement.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declgration was executed at Los
Angeles, California, on March 3, 2021.

/

KARL FENSKE



DECLARATION OF CAROL FARRER

1. I, Carol Farrer, am an attorney licensed to practice law in the State of
California. My California State Bar number is 129899. I am a
Deputy Public Defender in Marin County Public Defender Office in San
Rafael, California.

2. My responsibilities include representing proposed Lanterman-Petris-
Short (LPS) Act conservatees (Welf. & Inst. Code, §§ 5350 et seq.) in the
Marin County Superior Court.

3. I have held this assignment since January, 2019. Prior to this, my
colleague Colleen Sonneborn was assigned to represent LPS
conservatees from January 2007 to December 2019. Based on my
personal experience and consultation with Ms. Sonneborn, in the past
14 years, my office has represented 100 individuals in proceedings to
establish or reappoint the county conservatorship agency as the
person’s LPS Act conservator that have gone to trial. In that
timeframe, not one case that has proceeded to trial and concluded with
a grave disability finding has resulted in a non-institutional placement.
In cases handled by my office during this time period, the only cases
that have resulted in residential placements — either in the
conservatee’s own home or that of a relative or friend — are ones that
were resolved without holding a trial or ones that went to trial but the
trier of fact found the grave disability allegation not true.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declaration was executed at San
Rafael, California, on March 1, 2021.

CAROL FARRER




DECLARATION OF JENNIFER A. BENDER

1. I, Jennifer A. Bender, am an attorney licensed to practice law in the
State of California. My California State Bar number is 252740. I am
a Deputy Public Defender at the Riverside County Public Defender in
Riverside, California.

2. My responsibilities include representing proposed Lanterman-Petris-
Short (LPS) Act conservatees (Welf. & Inst. Code, §§ 5350 et seq.) in the
Riverside County Superior Court.

3. Based on my personal experience and a review of relevant case files
from my office, in the past eight years, my office has represented over
one hundred individuals in proceedings to establish or reappoint the
county conservatorship agency as the person’s LPS Act conservator
that have gone to trial. In that timeframe, not one case that has
proceeded to trial and concluded with a grave disability finding has
resulted in a non-institutional placement. In cases handled by my
office during this time period, the only ones that have resulted in
residential placements — either in the conservatee’s own home or that
of a relative or friend — are ones in which the conservatee did not object
to the establishment of the conservatorship and the conservatee’s
family member served as the conservator.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declaration was executed at
Riverside, California, on March 4, 2021.

\(\‘//7\/(1 Q/Uk/“

Jennifer A. Bender




DECLARATION OF CONNIE MAGANA

1. I, CONNIE MAGANA, am an attorney licensed to practice law in the
State of California. My California State Bar number is 157923. 1 am a
Deputy Public Defender and supervisor of the Mental Health Unit at
the San Diego County Public Defender in San Diego, California.

2. My responsibilities include representing proposed Lanterman-Petris-
Short (LPS) Act conservatees (Welf. & Inst. Code, §§ 5350 et seq.) in the
San Diego County Superior Court.

3. Based on my personal experience and a review of relevant case files
from my office, in the past two years, my office has represented 241
individuals in proceedings to establish or reappoint the county
conservatorship agency as the person’s LPS Act conservator that have
gone to contested hearing or trial. In that timeframe, no cases that
have proceeded to contested hearing or trial and concluded with a grave
disability finding have resulted in a non-institutional placement. In
cases handled by my office during this time period, the only other ones
that have resulted in residential placements — either in the
conservatee's own home or that of a relative or friend — are ones that
were resolved without holding a trial or ones that went to trial but the
trier of fact found the grave disability allegation not true.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declaration was executed at San
Diego, California, on March 4, 2021.

CONNIE MAGANA
Supervising Attorney, Mental Health Unit
Office of the Public Defender

County of San Diego



DECLARATION OF DANIEL G. MEYER

1. I, Daniel G. Meyer, am an attorney licensed to practice law in the State
of California. My California State Bar number is 278934. I am an
attorney at the San Francisco County Public Defender 1in San
Francisco, California.

2, My responsibilities include representing proposed

Lanterman-Petris-Short (LPS) Act conservatees (Welf. & Inst. Code, §§
0350 et seq.) 1n the San Francisco County Superior Court.

3. Based on my personal experience and a review of relevant case files
from my office, in the past 9 years, my office has represented 22
individuals in proceedings to establish or reappoint the county

conservatorship agency as the person’s LLPS Act conservator that have
gone to trial. In that timeframe, not one case that has proceeded to

trial and concluded with a grave disability finding has resulted in a
non-institutional placement. In cases handled by my office during this
time period, the only ones that have resulted in residential placements
— elther 1n the conservatee’s own home or that of a relative or friend —

are ones that were resolved without holding a trial or ones that went to
trial but the trier of fact found the grave disability allegation not true.

I declare under penalty of perjury of the laws of the state of California that

the foregoing 1s true and correct. This declaration was executed at Pacifica,
California, on March 5, 2021.

\

Daniel G. Meyer




DECLARATION OF SUSAN SINDELAR

1. I, Susan Sindelar, am an attorney licensed to practice law in the State
of California. My California State Bar number is 299558. [ am a
Deputy Public Defender at the Santa Barbara County Office of the
Public Defender in Santa Barbara, California.

2. My responsibilities have included representing proposed Lanterman-
Petris-Short (LPS) Act conservatees (Welf. & Inst. Code, §§ 5350 et
seq.) in the Santa Barbara County Superior Court.

3. Based on my personal experience and a review of relevant case files
from my office, since September of 2018, my office has represented 52
individuals in proceedings to establish or reappoint the county
conservatorship agency as the person’s LPS Act conservator that have
gone to trial. In that timeframe, not one case that has proceeded to
trial and concluded with a grave disability finding has resulted in a
non-institutional placement order. In cases handled by my office
during this time period, the only ones that have resulted in an order for
residential placement — either in the conservatee’s own home or that of
a relative or friend — are ones that resolved without holding a trial.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declaration was executed at Santa

Barbara, California, on March 4, 2021.

/s/

Susan Sindelar



DocuSign Envelope ID: B489C6EE-8E7E-47F9-BE2D-D2EB72D7628C

DECLARATION OF KRISTA HENNEMAN

1. I, Krista Henneman, am an attorney licensed to practice law in the
State of California. My California State Bar number is 273254. T am
a Deputy Public Defender at the Santa Clara County Public Defender
1in San Jose, California.

2. My responsibilities include representing proposed Lanterman-Petris-
Short (LPS) Act conservatees (Welf. & Inst. Code, §§ 5350 et seq.) in the
Santa Clara County Superior Court.

3. Based on my personal experience and a review of relevant case files
from my office, from January 1, 2020 through February 28, 2021, my
office has represented twenty-one individuals in proceedings to
establish or reappoint the county conservatorship agency as the
person’s LPS Act conservator that have gone to trial. It is my best
recollection that, in that timeframe, not one of those cases that
proceeded to trial and concluded with a grave disability finding has
resulted in a non-institutional placement. In cases handled by my
office during this time period, the only ones that have resulted in
residential placements — either in the conservatee’s own home or that
of a relative or friend — are ones that were resolved without holding a
trial or ones that went to trial but the trier of fact found the grave
disability allegation not true.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declaration was executed at San Jose,
California, on March 5, 2021.

DocuSigned by:

kridta, (, rommeman.

BE3IBC3ES0C8C452

Krista Henneman




DECLARATION OF MARIE F. ALEX

1. I, Marie F. Alex, am an attorney licensed to practice law in the State of
California. My California State Bar number is 119495. I am a
Deputy Public Defender at the Solano County Public Defender in
Fairfield, California.

2, My responsibilities include representing proposed Lanterman-Petris-
Short (LPS) Act conservatees (Welf. & Inst. Code, §§ 5350 et seq.) in the
[County] County Superior Court.

3. Based on my personal experience and a review of relevant case files
from my office, in the past ten years and more, my office has
represented numerous individuals in proceedings to establish or
reappoint the county conservatorship agency as the person’s LPS Act
conservator that have gone to trial. In that timeframe, not one case
that has proceeded to trial and concluded with a grave disability
finding has resulted in a non-institutional placement. In cases
handled by my office during this time period, the only other ones that
have resulted in residential placements — either in the conservatee’s
own home or that of a relative or friend — are ones that were resolved
without holding a trial or ones that went to trial but the trier of fact
found the grave disability allegation not true.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declaration was executed at Vallejo,
California, on March 2, 2021.

Ied- AGL

Marie F. Alex




DECLARATION OF NATHANIEL RAFF

1. I, Nathaniel Raff, am an attorney licensed to practice law in the State
of California. My California State Bar number is 236138. I am a
Deputy Public Defender IV at the Sonoma County Public Defender in
Santa Rosa, California.

2. My responsibilities include representing proposed Lanterman-Petris-
Short (LPS) Act conservatees (Welf. & Inst. Code, §§ 5350 et seq.) in the
Sonoma County Superior Court.

3. Based on my personal experience and a review of relevant case files
from my office, in the past six years, my office has represented over 500
individuals in proceedings to establish or reappoint the county
conservatorship agency as the person’s LPS Act conservator that have
gone to trial. In that timeframe, not one case that has proceeded to
trial and concluded with a grave disability finding has resulted in a
non-institutional placement. In cases handled by my office during this
time period, the only ones that have resulted in residential placements
— either in the conservatee’s own home or that of a relative or friend —
are ones that were resolved without holding a trial.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declaration was executed at Santa
Rosa, California, on March 2, 2021.

it o)

" NATHANIEL RAFF




DECLARATION OF PETER STEPHEN STAVRIANOUDAKIS

1 I, Peter Stephen Stavrianoudakis, am an attorney licensed to practice
law in the State of California. My California State Bar number is
187999. I am a Deputy Public Defender V at the Stanislaus County
Public Defender in Modesto, California.

2 My responsibilities include representing proposed Lanterman-Petris-
Short (LPS) Act conservatees (Welf. & Inst. Code, §§ 5350 et seq.) in the
[County] County Superior Court.

3. Based on my personal experience and a review of relevant case files
from my office, in the past year, I have personally, through my office,
represented 57 individuals in proceedings to establish or reappoint the
county conservatorship agency as the person’s LPS Act conservator
that have gone to trial. In that timeframe, not one case that has
proceeded to trial and concluded with a grave disability finding has
resulted in a non-institutional placement. In cases handled by my
office during this time period, the only other ones that have resulted in
residential placements — either in the conservatee’s own home or that
of a relative or friend — are ones that were resolved without holding a
trial or ones that went to trial but the trier of fact found the grave
disability allegation not true.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declara#ion was executed at Modesto,
California, on March 5, 2021. e -/'

Péfer Stephen Stavrianoudakis



DECLARATION OF EFAN WU

1. I, Efan Wu, am an attorney licensed to practice law in the State of
California. My California State Bar number is 300600. Iam a
Deputy Public Defender at the Ventura County Public Defender’s Office
in Ventura, California.

2. My responsibilities include representing proposed Lanterman-Petris-
Short (LPS) Act conservatees (Welf. & Inst. Code, §§ 5350 et seq.) in the
Ventura County Superior Court.

3. Based on my personal experience and a review of relevant case files
from my office, since August of 2019, my office has represented over 65
individuals in proceedings to establish or reappoint the county
conservatorship agency as the person’s LPS Act conservator that have
gone to trial. In that timeframe, every case that concluded with a
grave disability finding, except one, has resulted in institutional
placement. In the one case that did not result in institutional
placement, the proposed conservatee conceded grave disability and the
only issue litigated was whether the parents of the proposed
conservatee or the county conservatorship agency (Public Guardian)
should be the conservators.

I declare under penalty of perjury of the laws of the state of California that
the foregoing is true and correct. This declaration was executed at Ventura,
California, on March 4, 2021.

%/M/\ /}l/v\

’EFAN WU




Supreme Court of California

Jorge E. Navarrete, Clerk and Executive Officer of the Court

STATE OF CALIFORNIA
Supreme Court of California
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STATE OF CALIFORNIA
Supreme Court of California
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TrueFiling and its contents are true to the best of my information, knowledge, and belief.
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

3/10/2021

Date

/s/Kim Pederson
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Pederson, Kim (234785)
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Disability Rights California

Law Firm



	Request for Judicial Notice
	Memorandum of Points and Authorities
	Declaration of Kim Pederson
	[Proposed Order]
	EXHIBIT A
	Cover
	Public Letter
	Selected Abbreviations Used in This Report
	Contents
	Summary
	Introduction
	Figure 1
	Figure 2
	Figure 3
	Figure 4
	Chapter 1—The State and Counties Have Not Ensured That Individuals Treated Under the LPS Act Receive Appropriate Care
	Figure 5
	Figure 6
	Figure 7
	Table 1
	Recommendations
	Chapter 2—State Law Limits Counties’ Ability to Effectively Treat Individuals Who Require Involuntary Outpatient Care
	Figure 8
	Figure 9
	Figure 10
	Recommendations
	Chapter 3—The State Does Not Know the Extent to Which Billions in Funding Has Assisted Individuals With Mental Illnesses
	Table 2
	Figure 11
	Recommendations
	Appendix A—Scope and Methodology
	Table A
	Appendix B—Detailed Proposal for Reporting Framework
	Table B
	Appendix C—Additional Data About Involuntary Holds and Conservatorships
	Table C.1
	Table C.2
	Table C.3
	Table C.4
	Table C.5
	Table C.6
	Response to the Audit—Department of Justice
	Response to the Audit—Department of State Hospitals
	California State Auditor’s Comments on the Response From the Department of State Hospitals
	Response to the Audit—Los Angeles County
	California State Auditor’s Comments on the Response From Los Angeles County
	Response to the Audit—San Francisco County
	California State Auditor’s Comments on the Response From San Francisco County
	EXHIBIT B
	B - SF report.pdf
	Policy Analysis Report
	Executive Summary
	Lanterman-Petris-Short Conservatorships
	San Francisco’s Conservatorship Programs
	San Francisco LPS Conservatorship Caseload
	Population in Need of Conservatorship
	Interdepartmental Cooperation
	Measures of Performance
	Policy Consideration
	Appendix I: Conservatorships in California and San Francisco
	Appendix II: Profile of LPS Conservatorship
	Appendix III: High Users of Emergency Urgent Services
	Appendix IV: Sub-Acute Beds
	Appendix V: Benchmarking and Standards for Conservatorship Programs
	EXHIBIT C
	CONSERVATORSHIPS REVISITED

	EXHIBIT D

	D - Contra Costa Grand Jury.pdf
	A REPORT BY CONTRA COSTA CTY GRAND JURY
	PGReport final May 22.pdf
	Attachments PGReport.pdf
	EXHIBIT E - Declarations



{ "type": "Document", "isBackSide": false }

