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REAL PARTY IN INTEREST KALETHIA LAWSON’S
REQUEST FOR JUDICIAL NOTICE

Pursuant to Rules 8.520(g) and 8.252(a) of the California Rules of Court and
Evidence Code §§ 451, 452, 453, and 459, Real Party in Interest Kalethia Lawson
moves for judicial notice of Exhibits 1 through 6 of the accompanying Declaration
of Kristin M. Garcia.

Under Evidence Code §459, reviewing courts, including the Supreme
Court, have the same power as trial courts to take judicial notice of matters that are
properly the subject of judicial notice. (Aguilar v. Atlantic Ritchfield Co. (2001) 25
Cal.4th 826, 842 n.3.) Evidence Code §459(a) requires a reviewing court to take
judicial notice of any matter that the trial court would have been required to notice
under Sections 451 or 453 and permits a reviewing court to take judicial notice of
any matter specified in Section 452. Evidence Code §452(c) permits the court to
take judicial notice of “[o]fficial acts of the legislative, executive, and judicial
departments of the United States and of any state of the United States.” Evidence
Code §452(h) permits the court to take judicial notice of “[f]acts and propositions
that are not reasonably subject to dispute and are capable of immediate and
accurate determination by resort to sources of reasonably indisputable accuracy.”
Evidence Code §453 provides that such judicial notice 1s mandatory under the
circumstances presented here: “The trial court shall take judicial notice of any
matter specified in Section 452 if a party requests it and: (a) Gives each adverse

party sufficient notice of the request, through the pleadings or otherwise, to enable



such adverse party to prepare to meet the request; and (b) Furnishes the court with
sufficient information to enable it to take judicial notice of the matter.”

As explained below, Exhibits 1 through 6 to the Garcia Declaration are
judicially noticeable under these provisions. Real Party in Interest Lawson
respectfully requests this Court to take judicial notice of these documents because
they will assist the Court in resolving the issues of statutory interpretation
presented in this case. The trial court and the Court of Appeal were not asked to
take judicial notice of these materials.

Exhibits 1 and 2 to the Garcia Declaration are true and correct copies of
excerpts from the 1999 Regular Session Governor’s Chaptered Bill File for
Chapter 134 (AB 60) and are “[o]fficial act[s]” under Evidence Code §452(c).
The Governor’s Chaptered Bill Files are maintained by the Governor’s Office for
each legislative bill signed into law. (See “Legislative Resources,” California
Secretary of State, available at http://www.sos.ca.gov/archives/collections/-
legislative-resources (Garcia Decl. Y4, Ex. 3).) The Governor’s Chaptered Bill File
for Chapter 134 (AB 60) comprises a portion of the legislative history of Chapter
134, and, relevant here, Section 558 of the Labor Code.

The Governor’s Chaptered Bill Files are routinely the subject of judicial
notice. (See, e.g., Newark Unified Sch. Dist. v. Superior Ct. (2015) 245
Cal.App.4th 887, 901 & n.5; In re Ramon A. (1995) 40 Cal.App.4th 935, 940 &

n.1.) These Exhibits will assist the Court in understanding the legislative history



of Section 558 of the Labor Code, and as true and correct copies of Enrolled Bill
Reports prepared by the Departments of Finance and the Industrial Relations,
these Exhibits are comparable to other legislative history materials that this Court
has found instructive regarding legislative purpose and the contemporaneous
construction of a statute as it was understood at the time of passage. (See, e.g, In
re Conservatorship of Whitley (2010) 50 Cal.4th 1206, 1218 n.3; Lolley v.
Campbell (2002) 28 Cal.4th 367, 375-76.)

Exhibit 3 to the Garcia Declaration is a true and correct copy of the
“Legislative Resources” page of the California Secretary of State’s website,
available at http://www.sos.ca.gov/archives/collections/legislative-resources/. The
publication of that document is both an ““[o]fficial act” under Evidence Code
§452(c) and a “[f]act[] and proposition[] that [is] not reasonably subject to dispute
and [is] capable of immediate and accurate determination by resort to sources of
reasonably indisputable accuracy” under Evidence Code §452(h). (See, e.g.,
Hunt-Wesson Foods, Inc. v. County of Alameda (1974) 41 Cal.App.3d 163, 180
[judicial notice properly taken of assessor’s handbook, published by county
assessor’s office]; White v. State of California (1971) 21 Cal.App.3d 738, 742-43
& n.1 [judicial notice properly taken of U.S. Army Corps of Engineers publication
entitled, “Water Resources Development in California]; see also Ampex Corp. v.
Cargle (2005) 128 Cal. App.4th 1569, 1573 n.2 [taking judicial notice of

documents from website]; Gentry v. eBay, Inc. (2002) 99 Cal.App.4th 816, 821



n.l [taking judicial notice of information posted on website]; Smith v. Workers’
Comp. Appeals Bd. (2002) 96 Cal.App.4th 117, 122 n.3 [taking judicial notice of
records of administrative agency].) Exhibit 3 will assist the Court in resolving the
issues presented in this case because it provides basic information about the
resources available to research the legislative history of California Labor Code
§558, whose interpretation is a central question in this case. Real Party in Interest
Lawson requests the Court to take judicial notice of the publication of Exhibit 3
and of the facts set forth therein.

Exhibits 4 through 6 to the Garcia Declaration are true and correct copies of
manuals and a memorandum produced by state agencies: excerpts of a 2002
manual of the California Division of Labor Standards Enforcement (DLSE), a
memorandum written by the State Labor Commissioner to DLSE émployees after
passage of AB 60, and an excerpt from the California Department of Finance
Manual of State Funds. These publications are “[o]fficial act[s]” of California
administrative departments under Evidence Code §452(c), and the DLSE manual
and other such documents have previously been subjects of judicial notice. (See,
e.g., Cicairos v. Summit Logistics, Inc. (2005) 133 Cal.App.4th 949, 956 n.1
[taking judicial notice of “DLSE’s Interpretation and Enforcement Manual”];
Rodriguez v. EME., Inc. (2016) 246 Cal. App.4th 1027, 1044 n.9 [taking judicial
notice of an IWC Manual and opinion letter].) Exhibits 4 and 5 will assist the

Court in resolving the issues presented in this case by providing further



understanding of the legislative history and purpose behind Section 558 as well as
the procedures applied to the Labor Commissioner’s enforcement actions under
Section 558. (See Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987)
43 Cal.3d 1379, 1388 [“The contemporaneous construction of a new enactment by
the administrative agency charged with its enforcement, although not controlling,
is entitled to great weight.”].) Exhibit 6 provides similar information about the
California Department of Finance’s interpretation of Labor Code §96.7, which
governs the State’s recovery of unpaid wages and is also relevant to this case.
(See Prof’l Eng’rs in Calif. Gov’t v. Brown (2014) 229 Cal.App.4th 861, 867 n.3
[taking judicial notice of publications by California’s Department of Finance].)
For these reasons, Real Party in Interest respectfully requests that the

Court take judicial notice of the documents discussed above.

Dated: July 9, 2018 Respectfully submitted,

Edwin Aiwazian

Arby Aiwazian

Joanna Ghosh

LAWYERS for JUSTICE PC

Attorneys for Plaintiff and Real Party in Interest
KALETHIA LAWSON



DECLARATION OF KRISTIN M. GARCIA
I, Kristin M. Garcia, declare as follows:

1. I am a member in good standing of the California State Bar and the
bar of this Court, and am co-counsel for Plaintiff and Real Party in Interest
Kalethia Lawson. I make this declaration based upon my personal knowledge.

Z Attached as Exhibit 1 is a true and correct copy of excerpts of
the Regular Session Governor’s Chaptered Bill File for Chapter 134 (AB
60), which include the cover page for the Chaptered Bill File and the
California Department of Finance bill analysis of AB 60.

a. This copy of the Governor’s Chaptered Bill File was accessed
at the University of California Hastings Law Library on June
6, 2018. The file is stored on microfilm that corresponds to the
1999 Regular Session and the particular file for Chapter 134.
Exhibits 1 and 2 are excerpts of the portions of the Governor’s
Chaptered Bill File for Chapter 134.

3. Attached as Exhibit 2 is a true and correct copy of excerpts of
the Regular Session Governor’s Chaptered Bill File for Chapter 134 (AB
60), which include the cover page for the Chaptered Bill File and the
California Department of Industrial Relations bill analysis of AB 60.

4. Attached hereto as Exhibit 3 is a true and correct copy of the

“Legislative Resources” page of the California Secretary of State’s website.



Exhibit 3 contains the California Secretary of State’s description of the
contents of the Governor’s Chaptered Bill File. The California Secretary of
State’s website is publicly available and can be accessed at
<http://www.sos.ca.gov/archives/ collections/legislative-resources/>. 1
accessed this website on July 6, 2018.
5.  Attached as Exhibit 4 is a true and correct copy of a December
23, 1999, memorandum from Miles E. Locker, Chief Counsel for the Labor
Commissioner, and Marcy V. Saunders, State L.abor Commissioner, to staff
of the Division of Labor Standards Enforcement with the subject line:
“Understanding AB 60: An In Depth Look at the Provisions of the “Eight
Hour Day Restoration and Workplace Flexibility Act of 1999.””
a. This document is publicly available on the website of the
California Department of Industrial Relations at the
following address:
https://www.dir.ca.gov/dlse/AB60update.htm. I accessed
this document on June 4, 2018.
6. Attached as Exhibit 5 is a true and correct copy of excerpts of a
DLSE document entitled “The 2002 Update of The DLSE Enforcement
Policies and Interpretations Manual (Revised).” Portions of the Manual,
including §9.1.12, were updated in December 2017.

a. This document is publicly available on the website of the



State of California Department of Industrial Relations at the
following address:
https://www.dir.ca.gov/dlse/dlsemanual/DLSE EnfcManual
.pdf. T accessed this document on July 6, 2018.

7. Attached as Exhibit 6 is a true and correct copy of an excerpt
of the California Department of Finance Manual of State Funds regarding
the Industrial Relations Unpaid Wage Fund.

a. This document is publicly available on the website of the
State of California Department of Finance at the following
address:
http://www.dof.ca.gov/budget/Manual State Funds/Find a
Fund/documents/0913.pdf. I accessed this document by
going to the Department of Finance Manual of State Funds
website at
http://www.dof.ca.gov/budget/Manual State Funds/,
clicking “Find a Fund” and choosing “0913 Industrial
Relations Unpaid Wage Fund.” I accessed this document on

July 6, 2018.
I declare under penalty of perjury that the foregoing is true and correct.

Executed this July 9, 2018, at San Francisco, California. g




[PROPOSED] ORDER GRANTING REQUEST FOR JUDICIAL NOTICE

Pursuant to Rule 8.252(a) of the California Rules of Court and Evidence
Code 459, Petitioner’s Request for Judicial Notice in Support of Answering Brief
filed on July 9, 2018 is GRANTED. The Court will take judicial notice of the
matters designated in Petitioner’s request and attached to the Declaration of

Kristin M. Garcia.

Date: J.




PROOF OF SERVICE

Case: LAWSON v. ZB, N.A.
Fourth Appellate District, Division One, Case Nos. D071279 & D071376 (Consolidated)
San Diego County Superior Court; 37-2016-00005578-CU-OE-CTL

I am employed in the City and County of San Francisco, California. I am over
the age of eighteen years and not a party to the within action; my business address is
177 Post Street, Suite 300, San Francisco, California 94108. On July 9, 2018, 1
served the following document(s):

REAL PARTY IN INTEREST KALETHIA LAWSON’S REQUEST FOR
JUDICIAL NOTICE IN SUPPORT OF ANSWERING BRIEF;
DECLARATION OF KRISTIN M. GARCIA; PROPOSED ORDER

on the parties, through their attorneys of record, by placing true copies thereof in
sealed envelopes addressed as shown below for service as designated below:

By First Class Mail: I am readily familiar with the practice of Altshuler
Berzon LLP for the collection and processing of correspondence for mailing
with the United States Postal Service. I placed the envelope, sealed and with
first-class postage fully prepaid, for collection and mailing following our
ordinary business practices. On the same day that correspondence is placed
for collection and mailing, it is deposited in the ordinary course of business
with the United States Mail Postal Service in San Francisco, California, for
collection and mailing to the office of the addressee on the date shown herein.

ADDRESSEE

James L. Morris

Brian C. Sinclair

Gerard M. Mooney

611 Anton Boulevard, Suite 1400
Costa Mesa, California 92626-1931

Attorneys for Petitioners and Defendants ZB, N.A. and
ZIONSBANCORPORATION

Office of the Attorney General, State of California
600 West Broadway, Suite 1800
San Diego, California 92101-3702

Clerk of the Court

California Court of Appeal, Fourth Appellate District, Division 1
750 B Street, Suite 300

San Diego, California 92101




Office of the Clerk

San Diego County Superior Court
330 West Broadway

San Diego, California 92101

[ declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed this July 9, 2018, at San Francisco, California.

Jean Perl’ey
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employer or employee when the total hours of employment do not exceed 30 hours in any week or

AUTHOR AMENDMENT DATE BILL NUMBER
W. Knox, et al. July 1, 1999 AB 60
ANALYSIS (continued)

r A: ‘Programmatic Analysis (continued)

% » Provide that certain provisions of this bill would not apply to registered nurses, as specified, to an

i

n
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mhmnsmanyonedxythamﬁandtoot)ml'spedﬁedpmaﬂs. AB 60 would also authorize the

- IWC to establish additional exemptions from overtime requirements for- ‘executive, administrative,
. professional, and other employees, as specified andm compliance with certain conditions.

“Provide or eliminate, mqummdmlWCbmﬁwammmvmmslahmlawsfm

personnel for the operation of a hoqmlf P LR

AR -

- M“Wm‘ e saespers

4h$ . . .-..
' 'mw}kﬁm WC.

-leﬁ'cWathdml 4,5, 7, and 9, as effective January 1, 1998, to be null and void. These

orders cover the manufacturing, professional, technical, deneal, ; mechanical, public housekeeping,
mercantile, and transportation industries.

Declare the effective dates of other w&dwm

Provide an exemption from the bill’s provisions for. emergencies, work performed in the protection
of life or property, common mmmdiparmmmd with the movement of trains, and
agricultural labor pursuant to Wage Order #14-80.

Make other minor technical or clarifying changes.

Fiscal Analysis
As previously noted, the Department of Industrial Relations has indicated that no information is

available to estimate the potential statewide fiscal impacts of AB 60. The 1999 Budget Act
mmmmmm:mmm%mmmmMMwmmﬂmﬂmg
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ENROLLED BILL REPORT

DEPARTMENT OF AUTHOR BILL NUMBER

INDUSTRIAL RELATIONS Assemblymember Knox AB 60

SPONSOR RELATED BILLS DATE AMENDED: b
’Ga.lrfommLabor Federauon SB 651, SB 1000 July 1, 1999 2

-mc*r: Employment: overtime

This bill provides that any hours worked by an employee in excess of eight hours in a day must be
compensated at the rate of one and one half times the employee’s regular pay rate. Italso requires
compensation at twice the regular pay rate for any hours worked by an employeemamessofmdvem
one day, or in excess'of eight on the seventh day in a workweek. Exceptions to these requirements are

also to be provided for employees working under an altemative workweek schedule. This bill requires =
the Industrial Welfare Commission to adopt orders that are consistent with its overtime: wovmons and i o 'g
to adopt regulations covering alternative wmkvmﬂﬁem J ZFl o

- Existing law authorizes parties to ammmct to stipulace to a day’s work as consisting of an increment
other than the eight-hour day. ing o requires that au..emﬁlam};epﬂdn pmem rite for

all hours worked beyond foity in ¢ a w . This hn_ll‘deshnw hours co 2

work and deletes the authority of parties to stipulate: ise, : :

‘overtime and requires the eompensaﬁm of all hours wmkad byan empm in mts:eés afexght ina

day, be compensated at the rate of one and one half times the employee’s regular pay rate. It also

provides for the imposition of civil penalties to be assessed by the Labor Commissioner against

employers who would violate these provisions.

VOTE . ASSEMBLY 47-28 SENATE 23-15
RECOMMENDATION SIGN X  VETO DEFER TO

Prepared by: Tom Grogan (415) 703-4810 = ERRNEE GISICE Uik
DIVISION CHIEF DATE Position Noted O

O - . ( e NE P,
/Ci//‘ CoA %,(,a/ 7//&/6 7 Position Approved | =

¢ Position Disapproved (]
DEPARTM!'.NT DIRECTOR E - :

i wiw L ol A e
BE T S N -+ i M T [ i ey | R :
ghe. £ A v PR, B 2 3 v i T e S e



AB 60
Enrolled Bill Report
Amended July 1, 1999
Page 2

v mmmoanummmemmmwwmmmmmof
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Exmpm-employufbrcmnbwngmamﬂmmcmufowmmwcmueﬂnmomtducan
mp;oyeefmmybomafommmcmrk ; _

thhaamdmcf.}ulyl Zoﬂﬂfnnuyd__"
Mv,nmdﬂlrldapmdandnmdeﬁctwepnmu}

veek °s i ﬁn!uhhmindm
. wiﬂrﬁduatﬂﬂ Welfare Commission

. tweanalevumbmnmmmonmenmm: es.
mgwmmdﬁrmwmmm

«  Reduée the salary qualification for an cxecutive, adiristrat
times the minimum wage, as previously proposed; to two tim

This bill further:

« Establishes additional exemptions to the hours of work to benefit the health or welfare of employees in any
occupation, trade, or indusuy (provision would sunset January 1, 2004);

e Adopts wage orders, without convening wage boards, thatarc capswm with the bill’s provisions;

;- e Requires the review of wages, hours, and workmg cand:ﬁtms ofemploym in industries or occupations that
 are specifically exempted by the LaborCode from the t‘quymmwmk (ski aau&zishmeut workers,

¢ Requires the review of wages, ho&rs,andmrkmgeondmomofnnplayeﬁmmhemhmmﬂuﬂqand in
the occupations of licensed pharmacist' mm«ﬁmmﬂmmmw@ummmemm
the findings of that review by July 1, 2000; :

'_Mopuoramwdsmﬂmsmaddmbqu
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AB 60

Enrolled Bill Report
Amended July 1, 1999
Page 3

e Requires the IWC to study the extent to which alternative workweek schedules are used in California with a
cost benefits analysis and to report the results to the Legislature by July 1, 2001; and

e Exempts persons employed in an agricultural occupation from specific regulations contained in the Labor

This bill requires the IWC to adopt regulations, without convening wage boards and following public hearings,
to ensure the fair conduct of employee elections, to establish procedures for repealing an alternative workweek
schedule, providing employee disclosures, designating work units, to convene public hearings to determine
exemptions under the duty test of the IWC Orders, and any other necessary regulations.

FISCAL MPACT

Amendment &Mﬁﬂ}‘m May 27, 1999 required the IWC to hold a public hearing on the adoption of
regulations which: ﬁpulﬁgqnﬁmtlﬁ Wage Orders to the bill’s requirements regarding the payment of
overtime, establish procedures for alternative workweek elections, and provide for the amendment or adoption
of regghnm rer yfﬁﬁw iﬂmm and occupations. It is not possible to predict the content of future
regulations ifsht-mchC‘lﬁa@ adopt, Ht&dﬂ)non. the regulatory process requires the IWC to accept and respond
to-input from the p ,n:hc,:uhm__\" __' ould significantly affect the final content of any regulation, DLSE
woulda.[sabe"‘_" : imendations and comments to the IWC on any proposed regulations. The
adoption and mmdmmf df‘ ‘new mg!ﬂatxcma, depending upon their content, could result in costs for DLSE.
Should that oceur, DLSE would address any new and unabsorbable costs by submitting a budget change

proposal (BCP) to request additional funding.

The FY 1999 Budget bill ms’tor&: $429,000 funding for the FWC for 4 positions including one (1) Executive
Officer, two (2) Staff Services Analysts, and one (1) Office Assistant. A one-time cost of $227,000 for FY
1999-00 to augment the ;WC budget was also approved to review the current overtime policy to fund -
expenditures for the conduct of public hearings, wage board meetings, and producing wage not'-es as. xequxred
by the Labor Code. :

The authonzcd positions and opcranng expenses could be used to address the initial additional workload

generated by AB 60 until it is determined what the actual workload and costs for the proposed legislation are
_determined to be. T»his includes increased costs, if any, on the review of wages, hours and working conditions
of industries and occupations exempted from the 40-hour workweek: ski industry, commercial fishing,
healthcare, pharmaceutical and horseracing industries. The July 1, 1999 amendment requmng the IWC to

produce a study on how altemative workweek schedules are used in California may also require additional

funding. We would expect the need to conduct a statewide survey, which would have to cover a representative

sample of key' mdnmas and oecupa&nmm.cahfonua The costs of producing a report of this nature appears to
i¢ substantial, depending on its scope and complexity, andlconsxdmmg. that
IWC or DLSE has no existi g reses : 's‘hﬁtomduct this study. As in the case of DLSE,; any unabsorbable
costs to the IWGW ould. igb aﬂ‘,dfessedthmugh the normal budget process; -
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AB 60

Enrolled Bill Report
Amended July 1, 1999
Page 4

ECONOMIC IMPACT:

‘Since the elimination of daily overtime in 1998, somie employees have stated that they have lost wages without

y overtime. Othcrworkmhavemporwdbtnﬂﬁhﬁmmmﬁmwmham Some companies have

ﬁvmhemgablctosehedﬂelongahmn. H\Iamﬁﬂpeds without incurring overtime

Wn}r ﬂhﬁshavcmadcmchmgmmﬁmm m&mﬂw&wchmgcsymposedbyﬂns
cannot predicted, parﬁcu!arlysmccmaxryummwnuldbadqmupmmons as yet unspecified,
mmmumwwwwmmﬂﬂmt 2000.

:qpuedhl.dapaycutforwmkmwhahmi ”’,:‘_"'L _nvuﬁmgdyaﬁwpatbmngaghthmrs
vmiem a day il

CQN:.

would argue that the IWC was authoriz the Legislature ;oqiake the necessary rules governing
the payment of overtime. After extensive public hearings, the [IWC found that it was necessary to amend the
overtime rules to allow for greater ﬂaxzb;htyin schedulin "Mmﬁm Opponents of this bill would
maintain that the changes made by the IWC supported:that flexibility, to the advantage of both employees and
employers. They would consider the enactment of this; In!l a step backward.

Opponents would also claim that conforming California’s overtimé rules to the forty-hour standard allowed
California to follow the lead of the federal government and the majority of other states across the nation that
adhere to this standard.

Finally, opponents would argue that the majority of mrhcrs did'not receive pay cuts as a result of the end of
daily overtime. Rather, they claim, most overtime is worked by ﬂxﬂ-tmxe employees who would see no
difference between overtime after eight hours in one @. or after M hours in a workweek.
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AB 60

Enrolled Bill Report
Amended July 1, 1999
Page 5

LEGAL IMPACT:

There could be an increased number of lawsuits filed by employers over the imposition of civil penalties for
violations of the proposed law.

LEGISLATIVE HISTORY:

AB 1979 (Knox) died in the Assembly Labor Committee in 1995. That bill would have allowed an
employee to makeup as much as four hours work time, without overtime being due, in exchange for
personal time off when approved by the employer.

AB 15 (Knox) and SB 680 (Solis) both introduced in 1997, contained many pmvisions similar to AB
60. After passing through various committees, AB 15 was placed on inactive status in August 1997. All
provisions of that bill related to overtime and alternative scheduling were deleted and replaced with
measures related to sick leave usage in 1998. SB 680.was passed by the Assembly and the Senate, but
vetoed by former Governor Pete Wilson on September 9, 1997.

SB 1000 (Burton), introduced on February 26, 1999, was assigned to the Senate Committee on !ndustnal

Relations. It did not receive a vote by that Committee.

'SB 651 (Burton) would provide that a pharmacist is not exempt from coverage of the IWC orders, unless

he or she individually satisfies the criteria for exemption as an executive or administrative employee.
SB 651 is currently before the governor for consideration.

RECOMMENDED POSITION:

Sign. This bill returns daily overtime protection to 8 million workers in this state. Daily overtime pay protects
workers from extremely long shifts that are exhausting and unsafe. It helps working parents who cannot leave
their children unsupervised during long shifts and commutes. It spurs job creation because employers facing
increased labor costs after eight hours substitute additional hires at straight time wages for longer hours at
premium pay. California’s return to the daily overtime law will reduce the amount of overtime worked. with no

reduction in earnings.
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7/6/2018 Legislative Resources | California Secretary of State

Alex Padilla
California Secretary of State

What can we help you with?

Search

Legislative Resources

"In the construction of a statute the intention of the Legislature is fo be pursued, if possible” - California Code of Civil Procedure,
section 1859.

Since 1872 when the above statute was enacted, California's courts have increasingly relied on legislative intent when interpreting
the state's laws. Also well established is the key role that legislative records play in determining the intent of the State Legislature.

By far the richest and most extensive collection of legisiative records are held by the California State Archives. The State Archives
is the only repository to which legislative committee records may lawfully be transferred. Although state law does not require
individual legislators to deposit their records in the State Archives, more than 300 have chosen to do so.

Lawyers, legal scholars, the Legislature, state government agencies, commercial research services and the courts themselves
routinely use the State Archives legislative resources which include:

Legislative Committee Records
_Bill Files, ¢.1960 - date

The most significant source of information on specific measures are bill files which may contain analyses prepared by committee
staff, the Legislative Analyst, and state agencies; written testimony; Legislative Counsel's opinions; letters in support and opposition;
the text of the bill and amendments; press releases and newspaper clippings; background information; and, occasionally audio
tapes. of hearings.

Hearing Files, c.1940 - date
Typically, legislative hearings focus on a particular subject although discussion concerning specific legislative bills may also be
included. The State Archives has transcripts of hearings as well as background materials.

Legislator Records

Author Bill Files, ¢.1950 - date

In addition to containing records similar to those found in committee bill files, legislator's bill files may also include correspondence
and background material from the bill's original sponsor (state agency, outside organization, or individual), letters in support and
opposition to the bill, author's floor and committee statements, and press releases.

Governor's Records

Governor's Chaptered Bill Files, 1943-2010

The Governor's Office maintains files for each legislative bill signed into law (chaptered) or vetoed. These files typically contain
analyses prepared by the Legislative Counsel, Attorney General, other constitutional officers, state agencies and the Governor's
staff. Also available is correspondence from the bill's author as well as affected organizations and individuals. Vetoed bill files
include the text of the Governor's veto message.

Other Records
Caucus Bill Files, 1973 - date

http://www.sos.ca.gov/archives/collections/legislative-resources/ 1 5
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Democratic and Republican Caucuses in both the Senate and Assembly prepare analyses which reflect their political party's views.

Senate Floor Analyses Bill Files, 1993 - date
This office prepares nonpartisan analyses of bills which come to the Senate Floor for a vote.

Senate and Assembly Videotapes, 1988 - date
The State Archives also houses videotapes of selected floor session and committee hearings: Senate (1992 - date) and Assembly

(1988-1998).

State Agency Records, various dates
Each legislative session state agencies draft new legislation and prepare analyses of bills which affect their programs.

Published Resources
Statutes of California (1850 - date), Deering's California Codes Annotated, Journals of the Legislature (1850 - date), Final
Calendars of Legislative Business/Final Histories (1877 - date), and various subject indexes to laws are also available to assist the

legislative researcher.

Research Services
The Archives Research Room is open to the public from 9:30 a.m. to 4:00 p.m., Monday through Friday and is closed on state
holidays. Archives staff are on duty during these hours to assist those doing legislative research.

The Archives also provides research service for those located outside the Sacramento area who are seeking legislative history
information. If a researcher can specify a particular chapter or bill (for a total of up to six), Archives staff will identify and photocopy
materials in our coliection relating to the bill(s) at a cost of $0.25/page. The service usually requires at least 3 to 4 working days for
research with additional time required for photocopying depending on the size of the order.

Contact the Reference Desk (mailto:archivesweb@sos.ca.gov) for more information.
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Department of Industrial
Division of Labor Standards Enforcement

MEMORANDUM

Date December 23, 1999

From: Miles E. Locker
Chief Counsel for the Labor Commissioner

Marcy V. Saunders
State Labor Commissioner

To: All DLSE Professional Staff
Andrew Baron, IWC Executive Secretary

Subject: Understanding AB 60: An In Depth Look at the Provisions of
the "Eight Hour Day Restoration and Workplace Flexibility
Act of 1999"

This Memo was drafted prior to the IWC's adoption of the Interim Wage Order,and as such, this Memo does not purport
to interpret the Interim Wage Order. To the extent that any provisions of the Interim Wage Order may be inconsistent
with this Memo, the Wage Order provisions would prevail.

AB 60, which was enacted by the Legislature and signed by Governor Davis earlier this year, will take effect on
January 1, 2000. It is therefore critically important that all DLSE professional staff take some time to learn about
the provisions of this law, and to understand some of the questions that will arise in its interpretation and
enforcement. This memo will summarize each section of the bill, with a focus on whether and how it changes existing
law. We will also discuss commonly asked questions about AB 60, and by summarizing from recently issued or pending
opinion letters, provide the answers to these questions.

AB 60 ---- An Introduction to the Substantive Provisions

The Legislature named AB 60 the "Eight Hour Day Restoration and Workplace Flexibility Act of 1999. That name tells us
the two primary purposes behind the legislation --- first, to restore daily overtime in California; that is, to bring
back the general requirement for overtime pay after eight hours of work in a day, a requirement that the Industrial
Welfare Commission ("IWC") had eliminated from Wage Orders 1 (manufacturing industry), 4 (professional, technical,
clerical, and mechanical occupations), 5 (public housekeeping industry), 7 (mercantile industry), and 9
(transportation industry), with the adoption of the 1998 wage orders. Section 21 of AB 60 provides that these 1998
wage orders (1-98, 4-98, 5-98, 7-98, and 9-98) shall be null and void; and that in their place, the pre-1998 wage
orders (1-89, 4-89 as amended in 1993, 5-89 as amended in 1993, 7-80, and 9-90, are reinstated from January 1, 2000
until no later than July 1, 2000, at which point the IWC is required, pursuant to section 11 of the bill (which adds
section 517 to the Labor Code) to adopt new wage orders.

It is very important to understand, however, that although only 5 of the 15 IWC wage orders that are currently in
effect will become null and void on January 1, 2000, AB 60 as a whole applies to all California workers except for
those who are expressly exempted by the bill itself, or those who were expressly exempted from a pre-1998 wage
order.- Section 9 of AB 60 adds section 515 to the Labor Code, which provides, at subsection (b)(2), that except for
AB 60's new test for the administrative, executive and professional exemption found at section 515(a), "nothing in
this section requires [the IWC] to alter any exemption from provisions regulating hours of work that was contained in
any valid wage order in effect in 1997," and that "except as otherwise provided in ([AB 60], the [IWC] may review,
retain or eliminate any exemption from provisions regulating hours of work that was contained in any valid wage order
in effect in 1997."

With these general principles in mind, we can answer the most commonly asked questions about AB 60 coverage. 13 of
the pre-1998 wage orders expressly exempt public employees from their coverage. These public employees, who would
otherwise be covered by a wage order but for the exemption "contained in" the wage order, are therefore exempt from
AB 60. Likewise, truck drivers whose hours of service are regulated by the United States Department of
Transportation (under 49 C.F.R. §395.1, et seq.) or by the California Highway Patrol or the State Public Utilities
Commission (under 13 C.C.R. §1200, et seq.) are expressly exempt from the overtime provisions of the pre-1998 IWC
orders. These workers are therefore exempted from the overtime provisions of AB 60. On the other hand, workers who
were not expressly exempted from any pre-1998 wage order, such as on-site construction, drilling, mining and logging
employees, are covered by AB 60. We should note, however, that Labor Code §515(b) (1) provides that until January 1,
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2005, the IWC may establish additional exemptions from the overtime provisions of AB 60. Thus, employees engaged in
on-site construction, drilling, mining and logging will be covered by AB 60 unless and until the IWC chooses to
expressly exempt any of them from its provisions.

The statutory provisions of AB 60, or any other state law, will prevail over any inconsistent provision in the pre-
1998 wage orders. For example, the current $5.75 an hour state minimum wage, which was established by the electorate
with the passage of the Living Wage Act of 1996, now codified at Labor Code section 1182.11, prevails over the lower
minimum wage rates contained in the pre-1998 wage orders. Likewise, AB 60's salary basis test, which requires a
monthly salary equivalent of at least twice the minimum wage, currently $1,993.33 per month, as a prerequisite for
the administrative, executive and professional exemptions from overtime, prevails over the remuneration test (and
lower monthly amounts) for the administrative and executive exemptions in the pre-1998 wage orders. Therefore,
starting on January 1, 2000, employers must comply with the pre-1998 wage orders, to the extent they are not
inconsistent with AB 60 or any other controlling statutes, in which case the requirements of the statute will

apply.

The second important purpose behind AB 60 is the intent to provide more options for work schedule flexibility than
had been available in the pre-1998 wage orders. AB 60 maintains, with some changes, two of the mechanisms under the

 pre~1998 wage orders which permitted work schedules of more than eight hours per day without payment of daily
overtime - - namely, the provisions for secret ballot elections to implement an "alternative workweek schedule,” and
the collective bargaining agreement opt-out provision. 1In addition to these mechanisms, there are two new provisions
in AB 60 that permit individual employees to work more than eight hours in a day (but not more than the alternative
number of hours -- either ten or eleven -- permitted by the statute), at the employee's request and under clearly
specified conditions, without payment of overtime. The first of these new provisions allows for individual "make-up
time" under which an employee can take time off for personal reasons and during the same workweek, make up that time
by working up to eleven hours in a day without the payment of overtime. The second of these new provisions allows
individual employees who were working on July 1, 1999 under a schedule that provided for up to 10 hours in a day to
continue working this schedule without payment of daily overtime, even if this schedule was not established by an
alternative workweek election. We will return to these flexible work schedule arrangements later in this memo. For
now, we will simply note that although AB 60 allows for increased flexibility in work schedules, the statute imposes
limits on the total hours that can be worked in a day under most flexible arrangements, and sets out strict
procedures that must be followed in order to work more than eight hours in a day without the payment of daily
overtime.

Finally, before embarking on a detailed review of AB 60, we should note that for DLSE, in its function as an
enforcement agency, perhaps the most important change brought about by this new law is creation of a new method for
enforcing overtime obligations. Under section 14 of the bill, section 558 is added to the Labor Code, under which
the DLSE may issue a civil penalty citation to an employer that violates the provisions of AB 60 or any provision
regulating hours and days of work in any IWC order. These penalties are set at the amount of $50 for an initial
violation (or $100 for any subsequent violation) per underpaid employee for each pay period in which the employee was
underpaid. 1In addition, the civil penalty citation may include the amount owed to employees for underpaid overtime

wages.

A Section by Section Look at AB 60

Definitions: Section 3 of AB 60 adds section 500 to the Labor Code, defining certain words that are used in the
statute. The word "workday" is defined as "any consecutive 24 hour period commencing at the same time each calendar
day." The word "workweek" is defined as "any seven consecutive days, starting with the same calendar day each week,"
and as "a fixed and regularly recurring period of 168 hours" made up of "seven consecutive 24-hour periods."

Finally, the term "alternative workweek schedule" is defined as "any regularly scheduled workweek requiring an
employee to work more than eight hours in a 24-hour period." These definitions are unchanged from the pre-1998 wage
orders. An employer may designate the period of the workday and the workweek. BAbsent pre-designation by the
employer, DLSE will treat each workday as starting at midnight, and each workweek as starting at midnight on Sunday,
so that Sunday is the first day of the workweek and Saturday the last.

The Basic Overtime Law: Section 4 of AB 60 amends Labor Code §510, to set out California's new basic overtime law.
First, it requires overtime compensation at the rate of no less than one and one-half the employee's regular rate of
pay for all hours worked in excess of eight in one workday, and for all hours worked in excess of 40 in one workweek,
and for "the first eight hours worked on the seventh day of work in any one workweek". Second, it requires overtime
compensation at the rate of double the employee's regular rate of pay for all hours worked in excess of 12 hours in
one day, and "for any work in excess of eight hours on any seventh day of a workweek."

This basic overtime law is the heart of AB 60. It restores daily overtime, and takes the basic overtime provisions

found in almost all of the pre-1998 wage orders - - time and a half for all hours worked in a workday in excess of 8
and up to 12; double time for all hours worked in a workday in excess of 12; time and a half for all hours worked in
excess of 40 in a workweek; and seventh day premium pay - - and enshrines these provisions as statutory
requirements.

We have received many inquiries concerning the provision for seventh day premium pay. The time and a half provision
reads slightly differently than the double time provision: time and a half for "the first eight hours worked on the
seventh day of work in any one workweek," and double time for "any work in excess of eight hours on any seventh day
of a workweek." This raises the question whether AB 60 requires double time for any work performed in excess of
eight hours on the seventh day of the workweek, even if the employee has not worked all seven days of that workweek.
We do not believe this would be a logical reading of the statute; rather, both the time and a half and double time
provisions for seventh day premium pay must be harmonized to require that the employee work all seven days of the
workweek in order to qualify for this type of premium pay. The purpose of seventh day premium pay is to provide
extra compensation to workers who are denied the opportunity to have a day off during the workweek; not to reward
someone who may only be scheduled to work one day a week for having fortuitously been scheduled to work on what is
the seventh day of the employer's workweek. This reading of AB 60 is consistent with the provisions for seventh day
premium pay contained in the pre-1998 wage orders, and we are unable to discern any intent on the part of the
Legislature to modify those provisions.
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Example: An employer has no pre-designated workweek. An employee of that employer works the following
schedule: Sunday-off; Monday-off; Tuesday-8 hours; Wednesday-8 hours; Thursday-8 hours; Friday-8 hours;
Saturday-8 hours; Sunday-8 hours; Monday-8 hours; Tuesday-8 hours; Wednesday-8 hours; Thursday-8 hours;
Friday-off; Saturday-off. 1Is the employee entitled to any overtime pay or seventh day premium pay?
Answer-NO. There is no daily overtime, because the employee never worked more than eight hours in a
day. There is no weekly overtime, because the employee did not work more than 40 hours during each of
the two workweeks (running from Sunday to Saturday). And even though the employee worked ten days in a
row, there is no seventh day premium pay, because the employee did not work seven consecutive days in
any one workweek.

The statute also provides that "nothing in this section requires an employer to combine more than one rate of
overtime compensation in order to calculate the amount to be paid to an employee for any hour of overtime work."
This is consistent with DLSE's enforcement of the pre-1998 wage orders. It simply means that there is no
"pyramiding" of separate forms of overtime pay for the same hours worked. Once an hour is counted as an overtime
hour under some form of overtime, it cannot be counted as an hour worked for the purpose of another form of
overtime. When an employee works ten hours in one day, the two daily overtime hours cannot also be counted as hours
worked for the purpose of weekly overtime.

Example: An employee works 12 hours on Monday, Tuesday, Wednesday, and Thursday. How many non-overtime
and overtime hours did the employee work that week? Answer-- The employee is credited with 4 hours of
daily overtime each day worked, for a total of 16 daily overtime hours, and these daily overtime hours
cannot be counted for the purpose of determining when to start paying time and a half for hours worked
in excess of 40 in a week. Because pyramiding is not allowed, there are no weekly overtime hours, even
though the employee worked 48 total hours during the workweek. Only 32 of these hours were regular,
non-daily overtime hours, and they are the only hours that count towards weekly overtime computations.

Labor Code §510 provides for certain exceptions from the basic overtime law. The overtime requirements of sectien
510 do not apply to an employee working pursuant to:

1. an alternative workweek schedule adopted pursuant to Labor Code §511, discussed below, or

2. an alternative workweek schedule adopted by a collective bargaining agreement pursuant to Labor Code
§514, discussed below, or

3. an alternative workweek schedule for any person employed in an agricultural occupation, as defined in
IWC Order 14. (Section 9 of AB 60 amends section 554 of the Labor Code to exclude persons employed in
agricultural occupations from all of AB 60, except for section 558, the section that sets out civil
penalties for violations of the overtime provisions contained in AB 60 or in any IWC order. Thus, the
basic overtime law, now found at Labor Code §510, does not apply to workers covered by IWC Order 14.
However, an agricultural employer that violates the special overtime provisions of Order 14 will be
subject to a penalty citation just like any other employer.)

Finally, section 510 retains the existing provision regarding "ridesharing,” which states that time spent commuting
to and from the first place at which an employee's presence 1is required by the employer shall not be considered to be
part of a day's work, when the employee commutes in a vehicle that is owned, leased or subsidized by the employer,
and is .used for the purpose of ridesharing. Of course, once the employee reaches the first place at which his or her
presence is required by the employer, all time spent subject to the control of the employer (whether or not the
employee is then engaged in physical or mental labor), and all time during which the employee is suffered or
permitted to work, must count as hours worked under the various IWC orders.

Non-Collectively Bargained Alternative Workweek Schedules: Section 5 of AB 60 adds section 511 to the Labor Code,
which permits certain non-collectively bargained alternative workweek schedules. Under subsection (a), an employer
may propose a "regularly scheduled alternative workweek" authorizing work by the affected employees "for no longer
than 10 hours per day within a 40-hour workweek" without payment of overtime compensation. The proposed “regularly
scheduled alternative workweek" may be "a single work schedule that would become the standard schedule" for all of
the workers in the work unit, or "a menu of work schedule options, from which each employee in the unit would be
entitled to choose.” ’

Whether it is the only work schedule for an entire work unit or one of several options on a menu available to the
workers in the unit, the "regularly scheduled alternative workweek" must provide for specified workdays and specified
work hours, and these workdays and work hours must be fixed and regularly recurring.

Adoption of an alternative workweek schedule under section 511(a) requires a secret ballot election with approval by
at least two-thirds of the affected employees. We have received many inquiries concerning the procedures to be
followed in holding such an election. Section 11 of AB 60 adds section 517 to the Labor Code, which requires the
IWC, no later than July 1, 2000, to adopt wage orders which must include procedures for conducting elections to
establish or repeal alternative workweek schedules, procedures for implementing such alternative schedules, the
procedures for petitioning to repeal an alternative workweek schedule, the conditions under which an employer can
unilaterally repeal such a schedule, the contents of any required notices or disclosures to employees, and the
factors in designating a work unit for purposes of an election. Until such new wage orders are adopted by the IWC,
employers must comply with the procedures dealing with alternative workweek elections that are found in the
applicable pre-1998 IWC wage order, to the extent that those procedures are not inconsistent with AB 60.

Each worker eligible to vote in an election must be informed, prior to the election, of the precise work schedule --
that is, the precise workdays and work hours -- that he or she will be assigned to work (or, in the case of an
election to establish a "menu of work schedule options", allowed to choose from) if the alternative work schedule is
adopted. We have been asked whether an employer can establish a menu of work schedule options through an election,
and then, if too many or too few workers choose to work one of the alternative schedules, assign workers to work
schedules on some basis other than the workers' choice. The answer to this is no, as the statute clearly provides
that "each employee in the unit would be entitled to choose" among the various work schedule options on the "menu."
1f the employer's business needs preclude allowing its employees to freely choose among work schedule options, the
employer should not propose a "menu of work schedule options". Instead, the employer may be able to propose more
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than one alternative work schedule by dividing the workforce into separate work units, and proposing a different
alternative work schedule for each unit, so that each worker knows exactly what schedule he or she is voting for.

A "regularly scheduled alternative workweek" permitted by section 511(a) cannot provide for regularly scheduled
workdays in excess of 10 hours or regularly scheduled workweeks in excess of 40 hours. Thus, regularly scheduled
workdays for longer than 10 hours (except within the health care industry, which is discussed below) are not
permitted under a non-collectively bargained alternative workweek schedule, and if an employer whose employees are
working pursuant to an alternative workweek schedule regularly scheduled workdays in excess of 10 hours, DLSE will
conclude that these employees are not working an alternative workweek schedule permitted under section 511(a), and
thus, the employer will be required to pay overtime compensation for all hours worked in excess of eight in a day or
40 in a week, as required by section 510.

Example: An employer covered by Wage Order 7, whose employees have voted to adopt a 4/10 alternative
workweek schedule (4 workdays a week, 10 hours per workday, for a total of 40 hours worked each
workweek) pursuant to section 511 (a), seeks to have its employees regularly work 12 hours each workday,
and asks whether it can do this by paying two hours overtime, at time and a half, for the extra two
hours each workday. The answer is NO. A regularly scheduled 12 hour workday is not permitted under
section 511(a), so this is not a valid regularly scheduled alternative workweek. As such, section 510
will apply to require time and a half for all hours worked in excess of eight in a workday. The
employer must pay time and a half for 4 overtime hours each workday.

However, it is expected that there will be occasions, not regularly recurring, when an employee working under an
alternative workweek schedule adopted pursuant to section 511 will be required to work extra hours beyond those that
are regularly scheduled. These occasions are addressed by subsection (b) of section 511, which provides that an
employee working under an alternative workweek schedule adopted pursuant to subsection (a) shall be paid overtime
compensation at the rate of no less than one and one-half times the employee's regular rate of pay for any work in
excess of the regularly scheduled hours established by the alternative workweek agreement and for all hours worked in
excess of 40 per week, and at the rate of no less than double the employee's regular rate of pay for all hours worked
in excess of 12 hours per day and for any work in excess of 8 hours on days worked other than workdays that are
regularly scheduled under the alternative workweek. The same prohibition of "pyramiding" different types of overtime
pay, found at section 510, is contained in section 511.

Example: A secret ballot election results in the adoption of an alternative workweek schedule under
which the affected workers are to work four ten hour days (Monday-Thursday), for a total of 40 hours
work each workweek. No overtime compensation is required when the employees work the hours that are
authorized by this alternative workweek schedule. On occasion, the employer assigns extra work to
these employees. This extra work is not assigned on a regular or recurring basis. One workweek, an
employee working under this alternative workweek schedule works the following hours: Monday-10 hours,
Tuesday-12 hours, Wednesday-14 hours, Thursday-10 hours, Friday-10 hours, Saturday-off, Sunday-off.
There is no overtime for Monday or Thursday (since the employee did not work any extra hours, outside
his or her regularly scheduled hours, on those days); the extra two hours worked on Tuesday must be paid
at time and a half; the extra four hours worked on Wednesday are paid at time and a half for the first
two hours and at double time for the next two hours (since those final two hours were beyond 12 hours in
a day); the extra 10 hours worked on Friday must be paid at time and a half for the first eight hours
(since those hours were not regularly scheduled, as Friday is not a regularly scheduled workday) and at
double time for the final two hours (since these two hours exceeded eight hours on a non-regularly
scheduled workday).

We have been asked whether AB 60 permits alternative workweek schedules of less than 40 hours per week. Section
511(a) permits the adoption of a regularly scheduled alternative workweek "that authorizes work by the affected
employees for no longer than 10 hours per day within a 40 hour workweek." The word "within" means any workweek of no
more than 40 hours, and would include workweeks of less than 40 hours. However, paragraph 3(B) of Order 1-89
(manufacturing) contains a unique provision, not found in any other wage order, that requires an alternative work
schedule to provide for "not more than ten hours per day within a workweek of not less than 40 hours." Thus,
employers covered by Order 1-89 are prohibited from establishing an alternative schedule of less than 40 hours per
workweek. All other employers, under AB 60, can establish alternative schedules that provide for up to 40 hours in a
workweek. The IWC, of course, may consider amending the language in Order 1 to conform to the more liberal
provisions of the statute.

We have received many inquiries as to whether AB 60 prohibits the adoption or retention of a so-called "9/80"
alternative work schedule that does not provide for the payment of overtime. Under a 9/80 schedule, employees will
work 9 hours a day from Monday through Thursday, 8 hours on Friday, followed by a week of 9 hours worked each day on
Monday through Thursday, and no hours worked on Friday. If the employer has not pre-designated a workday and
workweek, the standard midnight to midnight workday (based on the calendar day) used by DLSE for enforcement purposes
will result in 44 hours worked the first workweek of this schedule, followed by 36 hours worked the second workweek.
And since a regularly scheduled alternative workweek adopted by a secret ballot election cannot provide for more than
40 hours regularly scheduled within a workweek, the fact that every other workweek is regularly scheduled to exceed
40 hours would defeat the alternative workweek, and mandate payment of overtime for all hours worked in excess of 8°
in a day or 40 in a week. But by predesignating the workday to run from noon to noon, and by predesignating the
workweek to run from Friday noon to next Friday at noon, the employer can establish a 9/80 schedule that does not
exceed 40 hours in a workweek, in that the eight hours worked every other Friday are split in half, with the 4 hours
worked before noon falling into the first workweek, and the 4 Friday hours worked after noon falling into the second
workweek.

Of course, as with any other alternative workweek schedule under section 511, the 9/80 schedule cannot be
unilaterally imposed by the employer but must be (or have been) adopted by the requisite two-thirds vote in a secret
ballot election to allow for this schedule without the payment of daily overtime.

Prohibited Reduction of Regular Rate of Pay: Subsection (c) of section 511 provides that "an employer shall not
reduce an employee's regular rate of hourly pay as a result of the adoption, repeal or nullification of an
alternative workweek schedule." This is a new protection, that never before existed in the Labor Code or any IWC
order. This prohibition only applies to reductions in the reqular rate of pay that are implemented on or after
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January 1, 2000; it does not apply to any reduction implemented prior to January 1, 2000. The prohibition applies to
repeals resulting either from an election or from an employer's unilateral decision, and to the nullification of any
alternative workweek schedule by operation of AB 60. The prohibition would be enforceable by filing an individual
wage claim or a civil action to recover unpaid wages owed to a worker or group of workers based on the wage rates
that were in effect prior to the unlawful reduction, and through injunctive relief.

Reasonable Accommodation: Under subsection (d), an employer must make a reasonable effort to find a work schedule of
no more than eight hours in a workday to accommodate any employee who was eligible to vote in the election that
established the alternative workweek schedule, if such employee is unable to work the hours established by the
election. Employers do not have a duty to make such an effort on behalf of any employee who is hired after the
election was held, except for a duty to explore any available alternative means of accommodating the religious
beliefs of those employees whose religious observances conflict with an adopted alternative workweek schedule.
However, the statute permits the employer to provide a work schedule of no more than eight hours in a workday to any
employee who is hired after the adoption of an alternative workweek schedule if that employee is unable to work the
alternative schedule.

Reporting the Results of the Election: Subsection (e) reguires the employer to report the results of any such
election (regardless of the outcome of the election) to the Division of Labor Statistics and Research (DLSR) within
30 days after the results are final. AB 60 does not indicate whether the failure to comply with this reporting
requirement could invalidate the result of the election. We would expect the IWC to address this issue in its post-
AB 60 regulations. Any employer covered by reinstated Order 1-89 (manufacturing industry) is subject to an
additional requirement, unique to that Order, that no agreement for an alternative workweek shall be valid until it
is filed with DLSE. Thus, employers under Order 1 must report election results to both DLSR and DLSE, and such
employers cannot implement an alternative workweek schedule without first reporting the election results to DLSE.

Presently Existing Non-Collectively Bargained Alternative Work Schedules: Subsection (f) of section 511 provides that
any presently existing alternative workweek schedule that was adopted pursuant to IWC Wage Orders 1, 4, 5, 7, or 9
shall be null and void, except for an alternative workweek that meets all of the following conditions:

1. it provides for no more than 10 hours of work in a workday (except for 12 hour workdays that are allowed in the health care
industry, as specified in subsection (g), discussed below).

2. it was adopted by a two-thirds vote of the affected employees in a secret ballot election.

3. the election was held "pursuant to wage orders of the Industrial Welfare Commission in effect prior to 1998.

AB 60 thus puts an end to any alternative workweek schedules that were unilaterally established by employers pursuant to the 1998 wage
orders, except for certain voluntary arrangements as specified in subsection (h) of section 511, discussed below. Alternative workweek
schedules that were adopted under wage orders that were not amended in 1998 (those that left daily overtime undisturbed) should meet the
prerequisites for a regularly scheduled alternative workweek under AB 60, so they are not nullified by operation of statute. These
prerequisites are a maximum of ten hours work in a workday, a maximum of 40 hours in a workweek, adoption by a secret ballot election with
a 2/3 vote of approval by the affected employees, with the election conducted pursuant to the procedures specified in the applicable wage
order.

We have received many inquiries from employers that unilaterally adopted an alternative workweek under the 1998 wage
orders, and that now wish to establish alternative workweek schedules that will not be nullified upon the effective
date of AB 60. Of course, those employers could wait until January 1, 2000, to propose alternative workweek
schedules that may then be adopted by a two-thirds vote in secret ballot elections conducted pursuant to the
procedures specified in the applicable reinstated pre-1998 wage order. But many employers would like to establish a
"nullification-proof™ alternative workweek schedule in advance of January 1, 2000, so as to allow for a seamless
transition. These employers have focused on the requirement that the election have been held "pursuant to wage
orders . . . that were in effect prior to 1998," and have asked whether this means that to be valid and not subject
to nullification, the election must: (1) have been held or be held on a date when the applicable pre-1998 wage order
was or will be in effect (that is, prior to January 1, 1998, or after January 1, 2000), or (2) have been held or be
held at any time until the IWC adopts the post-AB 60 wage orders, including the period until December 31, 1999 while
the 1998 wage orders remain in effect, as long as the employer complied with the election procedures (including
requirements for employee notification, etc.) contained in the applicable pre-1998 wage order. We believe that the
intent of AB 60 is best effectuated by construing this ambiguous provision in accordance with the latter
interpretation, so as to allow employers who are presently subject to a 1998 wage order to conduct an election by
following all of the procedures provided in the applicable pre-193%8 wage order.

Finally, turning to those alternative workweek schedules that will not be nullified by operation of AB 60 on January
1, 2000, subsection (f) provides that "any type of alternative workweek schedule that is authorized by this code and
that was in effect on January 1, 2000, may be repealed by the affected employees.” Procedures for repeal will be
contained in the IWC's post-AB 60 wage orders. Until those orders are adopted, procedures for repeal are governed by
the applicable pre-1998 wage order. Under long-standing DLSE enforcement policy, an employer that wants to terminate
an alternative workweek schedule can do so unilaterally, without holding a repeal election, after providing
reasonable advance notice to its employees. If the IWC wishes to prohibit such unilateral repeals, it may do so
through its post-AB 60 regulations.

Two Important Exceptions to Subsection (f) of Labor Code §511:

- - The first exception to subsection (f) is found at subsection(g), which deals with the health care industry. It
provides that an alternative workweek schedule in the health care industry adopted by a two-thirds vote of affected
employees in a secret ballot election pursuant to Wage Order 4-89 as amended in 1993, or Wage Order 5-89 as amended
in 1993, that provided for workdays exceeding 10 hours but not exceeding 12 hours in a day without the payment of
overtime compensation, shall be valid until July 1, 2000. Of course, if the alternative workweek schedule adopted
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pursuant to such an election provided for a workday that does not exceed 10 hours, it would meet the criteria set out
in subsection (f), and it would therefore remain valid indefinitely.

Several health industry employers have asked whether there is any possibility, under AB 60, for extending alternative
workweek schedules that provide for 12 hour workdays past July 1, 2000. At present, it would appear that any
regularly scheduled non-collectively bargained alternative workweek in the health care industry that provides for
workdays that exceed 10 hours will be nullified by operation of the statute following July 1, 2000; and unless the
affected employees adopt an alternative workweek schedule that comports with AB 60's limits and any provisions that
may be adopted by the IWC, the basic overtime requirements of section 510 will apply.

- - The second exception to subsection (f) of Labor Code §511 is found at subsection (h), which permits an individual
employee to continue to work an alternative workweek schedule without the payment of daily overtime compensation,
even if the schedule was established by the employer unilaterally, without an election, under the 1998 wage orders,
if all of the following conditions exist:

1. the employee was employed on July 1, 1999, and
2. the employee was then voluntarily working an alternative workweek schedule, and
3. this schedule did not provide for work in excess of 10 hours of work in a workday, and

4. this employee makes a written request to the employer to continue working this schedule, and

5. the employer approves the written request

Employees hired after July 1, 1999 will not be eligible for this non-collectively bargained, non-secret ballot
approved, individual alternative workweek schedule. If the employee, as of July 1, 1999, was working an alternative
workweek with regularly scheduled workdays of more than 10 hours, this option is unavailable, even if the employee
and employer are now willing to limit the workday to 10 hours. A written request to continue working this individual
alternative workweek without payment of daily overtime will only be effective as to work performed after the date of
the request; the employer must pay the applicable daily overtime compensation for any work performed prior to the
date that the written request is executed and approved. Finally, because this exception allows for individual
voluntary agreements, DLSE has determined that the employee can, at anytime, revoke his or her written request to
continue working this sort of alternative workweek schedule, in which case the employer must henceforth pay daily
overtime in accordance with the provisions of AB 60.

Individual "Make-Up Time" and the Flexible Workweek: The most significant new aspect of work time flexibility is
found at section 7 of AB 60, which adds section 513 to the Labor Code, to provide a mechanism for individual
employees to take time off to attend to their personal needs, and to then make up that time within the same workweek,
without the payment of overtime compensation except for hours worked in excess of 11 in one workday or 40 in one
workweek. The employee benefits by not losing any pay, or incurring any loss of sick or vacation time, for the time
off; and the employer benefits by not having to pay daily overtime to the employee who is working more than eight
hours (but not more than 11 hours) in a day in order to make up the missed time.

Make-up time will not count in computing the total number of hours worked in a day for the purposes of the overtime
requirements specified in section 510 (the basic overtime law) and section 511 (the provisions for reguiarly
scheduled alternative workweeks) only if the make-up hours are worked in the same workweek in which the work time was
lost. Also, the employer will not have to pay overtime compensation for the make-up work only to the extent that the
employee performing the make-up work does not exceed 11 hours of work in a workday or 40 hours of work in a

workweek. 1In other words, when an employee works more than eight hours in a workday because the employee is
performing make-up work that day, any work performed in excess of 11 hours that day must be paid at the appropriate
overtime rate. Likewise, any work performed in excess of 40 hours during the workweek must be paid as overtime.

Under. section 513, make up time is permitted if the employer approves the employee's signed written request to make
up time that has been or that will be lost as a result of the employee's personal needs. The employer may choose to
grant or deny any request to work make up time. A separate written request is needed each time the employee asks to
make up work time pursuant to this section. The request need not be made prior to the employee taking off the Eime,
but must be made prior to the performance of the make up work in order to ensure that the employer is not liable for
daily overtime for the make up hours. Any daily overtime hours worked prior to a request to perform make up work

cannot be credited as make up time, but rather, will constitute time for which overtime compensation must be paid.

And most importantly, time that is taken off in one workweek can only be made up during that same workweek; if it is
worked in a different workweek than the when it was taken, the daily overtime hours worked must be paid as overtime.

The statute expressly prohibits employers from "encouraging or otherwise soliciting an employee to request an
employer's approval to take personal time off and make up the work hours within the same week pursuant to this
section." This does not prohibit employers from merely informing workers of the provisions of this statute; however,
it clearly does prohibit employers from suggesting, recommending (or certainly, ordering) that workers "request"” make
up time.

We have been asked whether make-up time can be worked in advance of the date that the time being made up is lost.
There is nothing in the statute that would prohibit this, so long as the make-up work is performed during the same
workweek in which the time is lost. Thus, if an employee knows that he or she will need to take time off to attend
to personal needs on the last day of the workweek, the employee can make-up this time in advance, during the
preceding days of that workweek. The question that then follows is: does the employer have any overtime exposure if
that worker, after working the make-up time, decides not to take the time off, and works the time that he or she had
planned on taking off? The answer to this would depend on whether the employee ended up working more than 40 hours
in that workweek. If so, section 513 requires payment of overtime for all hours worked in excess of 40 in a
workweek. If the employee did not end up working more than 40 hours that workweek, the employer would not be liable
for any daily overtime (provided that the employee did not work more than 11 hours in any workday, and that any hours
worked in excess of eight in any one workday were worked as make-up time). The reason the employer would not be
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liable for any daily overtime under this scenario is because the employer agreed to allow the employee to work these
extra daily hours without payment of daily overtime in order to make-up time that the employee asserted would be lost
later in the workweek due to the employee's personal obligations, and the employer relied on the employee's assertion
in granting this request. On the other hand, if an employer revokes its previously granted permission to allow an
employee to perform make-up work after the make-up work is performed, but before the time off is taken, the employer
will be liable for all daily overtime, and the extra daily hours worked will not be treated as make-up time.

Finally, we have been asked whether these make-up time provisions apply to employees working under regularly
scheduled alternative workweeks. The answer is yes, section 513's make-up time provisions expressly apply to workers
covered by sectian 510, the basic overtime law, and to workers covered by section 511, which authorizes alternative
workweek schedules. Of course, a worker employed under a valid alternative workweek schedule which provides for 10
hours of work in a workday without payment of overtime will only be able to work one extra hour of make-up time
during such a workday before exceeding the 11 hour per day cap that triggers overtime for all subsequent make-up time
worked that day. Because make-up time applies to workers employed under an alternative workweek schedule, such
workers may perform up to 11 hours of make-up work on a day that they are not regularly scheduled to work without the
payment of overtime compensation that would otherwise be required, pursuant to section 511(b), for working on a day
other than a regularly scheduled workday.

Examples: An employee scheduled to work an eight hour workday can work an additional three hours that
day as make-up time without the payment of daily overtime. An employee scheduled to work a six hour
workday can work an additional five hours that day as make-up time without the payment of daily
overtime. An employee scheduled to not work at all on a specific day can work up to 11 hours of make-up
time that day without the payment of overtime, whether the worker is covered by the basic overtime law
or is working under an alternative workweek schedule pursuant to section 511. On the other hand, an
employee not covered by a regularly scheduled alternative workweek pursuant to section 511, who is
nonetheless scheduled to work nine hours in a workday, can work two hours of make-up time that day
without payment of overtime for the make-up time, but must be paid overtime for the one overtime hour of
scheduled, non- make-up work. If this same employee works three hours of make-up time, resulting in 12
hours of work that workday, the employee must be paid two hours of overtime at the rate of one and one-
half times the regular rate (one hour for the ninth hour of scheduled work, and another hour for the
make-up time that exceeded the eleventh hour of work that day). Finally, if this same employee works
four hours of make-up time, resulting in 13 hours of work that workday, the employee must be paid 2
hours of overtime at time and a half, and one hour of overtime at twice the regular rate of pay.

The Collective Bargaining Agreement Opt-Out Provision: Section 8 of BB 60 adds section 514 to the Labor Code, which
makes AB 60's overtime and meal period provisions inapplicable to employees who are covered by a collective
bargaining agreement ("CBA"), if the CBA expressly provides for the wages, hours and working conditions of the
employees, and provides a regular hourly wage rate for those employees of not less than 30 percent more than the
state minimum wage, and "provides premium wage rates for all overtime hours worked." If a CBA meets these provisions
for the opt-out, the workers covered by the CBA are not entitled to statutory overtime; rather, they will receive
premium pay for all overtime hours worked, as provided by the CBA. This is somewhat different from prior law, in that
the opt-out under the IWC orders had required payment of a regular rate of at least $1 an hour more than the state
minimum wage; and under the new "30 percent above" formula, the required regular rate would now be seven dollars and
47 and a half cents ($7.475) per hour. And of course, future increases in the state minimum wage will automatically
result in increases in the regular rate required for the opt-out. If the opt-out requirements are met, workers are
paid for all hours worked in accordance with the provisions of the CBA. It should be remembered, however, that there
is no CBA opt out under the Fair Labor Standards Act, which requires payment of overtime at the rate of one and one
half the regular rate of pay for all hours worked in excess of 40 in a workweek. =

The term "premium wage rates" are not defined in AB 60 or in the IWC orders. The term has always been interpreted to
mean any wage rate in excess of the applicable straight time regular hourly rate of pay. There is no indication that
the Legislature intended this term to be interpreted in any other manner. Indeed, it would make no sense to
interpret the term as synonymous with a statutory overtime rate such as one and a half times the regular rate, since
the very purpose of an opt-out provision is to allow for an alternative to the minimum standard that would otherwise
be required by statute. The amount by which the premium exceeds the regular rate is left to the parties to
negotiate; we will recognize any rate higher than the regular rate as a premium.

We have received several inquiries regarding the meaning, within section 514, of the term "all overtime hours.” The
one thing it cannot mean is all hours worked in excess of eight in a day without regard to any definition of overtime
that might be contained in the CBA, since such a meaning would prohibit unions from collectively bargaining for the
very same alternative workweek schedules that non-unionized workers could adopt under AB 60 -- that is, work
schedules of up to 10 hours a day (and 12 hours a day in the health care industry) without the payment of daily
overtime or premium pay. There is nothing to indicate that the Legislature intended such a peculiar result. The
IWC's post-AB 60 regulations may provide further guidance on the parameters of the CBA opt-out.

As with any other wage claims that are filed with DLSE by employees covered by a CBA, any claims for overtime where a
CBA is involved must be reviewed by DLSE Legal in accordance with the consent decree in Livadas v.
Bradshaw.

Administrative, Executive and Professional Exemption: Section 9 of AB 60 adds section 515 to the Labor Code. This is
the section that codifies, with some very significant changes from prior law, the administrative, executive, and
professional exemptions from overtime. First, there are two ways in which AB 60 merely codifies pre-existing
California law. As was the case under the IWC orders, there is no exemption, no matter how highly the employee may
be paid, unless the employee is "primarily engaged" in exempt work, and the term "primarily" is defined as more than
one-half the employee's work time. Thus, state law continues to differ from federal law, which is less protective of
workers; in that under federal law, the focus is on the employee's "primary duty,” and an employee may be found to
have a "primary duty" as a manager even if the worker spends most of his or her work time performing non-exempt
tasks. In contrast, state law looks to what the worker is "engaged in," that is, what is the worker physically

- doing.

AB 60 also codifies California's pre-existing fixed workweek method for calculating overtime compensation owed to a
non-exempt salaried employee, a method that was approved by the courts 15 years ago in the Skyline Homes case. Under
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this method, the salary paid to a non-exempt salaried employee only covers the 40 non-overtime hours of the workweek;
it does not serve to compensate the worker for any overtime hours worked. This weekly salary must be divided by 40
to establish a regular hourly rate of pay, which is then the basis for all overtime calculations. Overtime hours
worked are then paid at either one and one half times the regular rate, or double the regular rate, as required.
This contrasts with the less protective federal fluctuating workweek method, under which a salary paid to a non-
exempt employee is deemed to cover all hours worked (including overtime hours); so the more overtime hours worked,
the lower the regular rate of pay, and so that overtime hours worked are only paid at one-half the employee's regular
rate of pay. AB 60 does not change the method of computing overtime compensation for employees who are paid on a
commission or piece rate basis; which under both state and federal law is based on a fluctuating workweek whereby
total weekly commission or piece rate earnings are divided by the total number of hours (including overtime hours)
worked in the week to compute the regular rate of pay; and overtime hours are then compensated at one-half this

regular rate of pay.

To be sure, AB 60 brings about some very significant changes in the administrative, executive and professional
exemptions. Under prior law, there was no minimum remuneration or salary requirement for the professional
exemption. Under Labor Code section 515, the professional exemption is subject to the same minimum salary
requirement as the administrative and executive exemption. The so-called "remuneration" requirement under prior law
is now changed to a requirement of a monthly salary, equivalent to no less than twice the minimum wage for full time
work (defined as employment for 40 hours per week), which would now require a salary of at least $1,993.33 per
month. Since the required salary is set as a multiple of the minimum wage, future increases in the state minimum
wage will result in corresponding increases in the threshold salary for the exemption. The value of any payments in
kind, or other forms of remuneration (such as employer provided meals or lodging) cannot be used as a credit against
this required minimum salary. The legislative intent in switching from remuneration to salary was to explicitly
adopt the federal salary basis test, to the extent that it is consistent with California wage and hour law. Thus,
employees who are paid on the basis of an hourly wage, or commissions, or piece rates, cannot be exempt from payment
of overtime under the administrative, executive or professional exemptions.

We have been asked whether a part-time employee working in a bona fide executive, administrative, or professional
capacity {that is, one who is "primarily engaged” in such exempt work) can be exempt if he or she is paid a monthly
salary that is less than the full-time salary equivalent of twice the minimum wage, but not less than the applicable
percentage of the minimum monthly required salary, based on the proportion of time that the part-time employee works
in relation to a full time, forty hour week. For example, can an attorney employed by a law firm on a part-time 20
hour per week basis, be exempt if paid a monthly salary of $1,000? The answer to that question is no; we do not
believe that this monthly minimum required salary can be reduced, even if the ostensibly exempt employee is scheduled
to work less than 40 hours per week. An exempt employee is expected to exercise discretion and independent judgment
in order to decide the number of hours to devote to a particular task, and cannot be expected to confine his or her
work hours to a set schedule, as any such employer-imposed limitation on hours worked would be inconsistent with the
discretion and independent judgment that is the hallmark of exempt work. Section 515(a)’'s requirement of "a monthly
salary equivalent to no less than two times the state minimum wage for full-time employment," simply serves to set
the amount of the required monthly salary as a multiple of the minimum wage; and not to permit reductions of this
monthly threshold salary for employees who work less than 40 hours per workweek.

As was the case under the IWC orders, section 515(f) provides that the professional exemption shall not apply to
registered nurses. Another bill that was passed and signed by the Governor this year, AB 651, provides that the
professional exemption shall not apply to pharmacists, a category of workers who formerly were expressly exempted,
under the IWC orders, as licensed professionals.

AB 60 does not define the duties that characterize exempt work. Section 515(a) gives the IWC the task of "reviewing
the duties which meet the test of the exemption,™ and then, if the IWC chooses, it may convene public hearings to
adopt or modify regulations pertaining to these duties. Under the existing IWC orders, the duties are spelled out

only in the broadest terms --- "work which is primarily intellectual, managerial or creative, and which requires the
exercise of discretion and independent judgment." In enforcing the IWC orders, DLSE has out of necessity come to
rely upon the federal regulations, and federal case law, which define the terms "executive", "administrative" and

"professional" for purposes of the exemptions, to the extent that these federal definitions are not inconsistent with
state law. We do not know yet whether the IWC will decide whether to adopt specific definitions for these terms.
Absent the adoption of such definitions, we will continue to follow existing DLSE interpretations, as set out in our
opinion letters, of these terms. (See, for example, opinion letters dated 1/7/93 and 10/5/98.)

Meal Period Requirements: Section 6 of AB 60 adds section 512 to the Labor Code, which codifies the requirements for
meal periods during the workday. These provisions are somewhat confusing, and there have been many questions as to
whether AB 60 puts an end to "on-duty meal periods." That term is used in the IWC orders to describe a meal period
during which the employee is not relieved of all duty regardless of the length of time of the meal period, or that is
less than 30 minutes long regardless of whether the employee is relieved of all duty. Under the IWC orders, an "on-
duty meal period" is permitted only (1) when the nature of the work prevents the employee from being relieved of all
duty, and (2) when the employee and employer have entered into a written agreement permitting an on-duty meal

period. An employee must be paid for the entire on-duty meal period; that is, it constitutes time worked.

We believe that AB 60 does not prohibit "on-duty meal periods". Had the Legislature intended to accomplish that, the
bill would have expressly done so. Instead, the term "on-duty meal period"” is not found anywhere in the text of AB
60. Section 512 provides that a meal period of no less than 30 minutes must be provided to any employee who is
employed for a work period of more than five hours per day. However, this meal period can be waived by mutual
consent of the employee and the employer if the total daily work period does not exceed six hours. A second meal
period of no less than 30 minutes must be provided to any employee who is employed for a work period of more than 10
hours in a day, however, this second meal period can be waived by mutual consent if the worker does not work more
than 12 hours that day, and if the first meal period was not waived. Of course, since the first meal period cannot
be waived if there were more than 6 work hours in a day, it would seem that no employee working more than 10 hours in
a day could have waived the first meal period. In any event, whenever a worker is employed for more than 12 hours in
a day, the second meal period cannot be waived.

The confusion over whether AB 60 ends "on-duty meal periods" stems from a misunderstanding of the term "meal period"”
and the meaning of the provisions that limit the ability to mutually agree to a waiver of the meal period. The term
“"meal period" includes both the on-duty paid and off-duty unpaid variety. If the prerequisites (as defined in the
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IWC orders) for an on-duty meal period are met, then an on-duty meal period may be established. Even though the
employee is required to work during the on-duty meal period, the employee must be given the opportunity, while
working if necessary, to eat his or her meal. That is what cannot be waived, if the work period exceeds six hours,
and if an on-duty meal period has been properly established. On the other hand, if the prerequisites for an on-duty
meal period have not been met, the limits on waiver of the meal period apply to the employee's right to take an off-
duty meal period.

The IWC will continue to have an important role in defining meal period requirements, as section 10 of AB 60 adds
section 516 to the Labor Code, which provides that notwithstanding any other provision of law, the IWC may adopt or
amend regulations regarding meal periods, break periods, and days of rest.

Day of Rest Requirement: AB 60 does not amend existing Labor Code sections 551 and 552, which provide that every
employee is entitled to one day's rest in seven, and that no employer shall cause its employees to work more than six

days in seven.

Section 12 of AB 60 makes some minor changes to Labor Code §554, which, among other things, permits an accumulation
of days of rest when the nature of the employment reasonably requires that the employee work seven or more
consecutive days, providing that in each calendar month the employee receives days of rest equivalent to one day's
rest in seven. The most significant change to section 554 is that it now specifies that employees covered by IWC
Order 14 {agricultural occupations) .are not covered by this chapter of the Labor Code {starting with Labor Code
§500), except for Labor Code section 558, so that employers of such employees will be subject to civil citations for
violations of the overtime provisions of Order 14.

Section 13 of AB 60 makes some minor changes to Labor Code §556, which provides that sections 551 and 552, the
sections which mandate one day's rest in seven, shall not apply to any employer or employee when the total hours of
employment do not exceed 30 hours in a week or six hours in any one day of that week. We have been asked whether an
employee who works such a part-time schedule would be entitled to seventh day premium pay, pursuant to section 510.
The answer is yes, seventh day premium pay is required under section 510 if the worker works seven consecutive days
in a workweek, regardless of the total number of hours worked during that workweek or during any of the days during
that workweek. Section 556 does not exempt part-time workers from the requirements of seventh day premium pay.

Enforcement: As discussed earlier in this memo, section 14 of AB 60 adds section 558 to the Labor Code, which
establishes a civil penalty citation system as a mechanism for enforcing the overtime provisions of both AB 60 and
the IWC orders. The citation may include: 1) a civil penalty that is payable to the State (set for an initial
violation, which we interpret as a first citation, at $50 per employee per pay period for which the employee was
underpaid; and for a subsequent violation, at $100 per employee per pay period in which the employee was underpaid),
and 2) an additional amount representing the unpaid overtime wages owed to the employees, with any such wages that
are recovered to be paid by DLSE to the affected employees. By allowing for inclusion of unpaid wages as a component
of the amount assessed, overtime citations differ from minimum wage civil penalty citations under Labor Code §1197.1,
which do not include an unpaid wage component. This unpaid overtime wage component of the assessment provides DLSE
with a significant enforcement mechanism, and a means of expeditiously pursuing the collection of unpaid overtime

wages.

Employer Appeal Rights: Section 558 (b) provides that the procedures for issuing, contesting and enforcing judgments
for civil penalty citations for overtime violations shall be the same as the procedures governing minimum wage
citations under Labor Code §1197.1. Thus, an employer will have 15 business days from the date the citation is
issued to request an appeal hearing. The hearing must then be held within 30 days of a timely request. The decision
of the Labor Commissioner's hearing officer, either affirming, dismissing or modifying the proposed assessment, must
be served on the parties within 15 days of the conclusion of the hearing. The employer then has 45 days from the
date the decision is served to file a petition for a writ of administrative mandate. If no writ petition is timely
filed, then the Labor Commissioner's decision becomes due and payable, and is entered as a clerk's judgement. If a
writ petition is filed, the court will review the administrative record to determine whether the evidence presented
at the hearing before the Labor Commissioner supports the findings and whether the Labor Commissioner's decision
correctly applies the law. Since court review is by way of writ, rather than de novo trial, it is critical to
present the necessary evidence at the administrative hearing to establish an adequate administrative record.

Of course, the civil penalty provision of section 558 is not the only means available to DLSE for enforcing a
worker's right to overtime compensation. DLSE can still prosecute overtime violations as it has in the past, by
filing a civil action pursuant to Labor Code §1193.6. DLSE also can, of course, continue to adjudicate individual
employee wage claims through the section 98 Berman hearing process.

We have received several inquiries as to whether "willfulness" is a required element for the issuance of a civil
penalty for overtime violations. The answer is no, there is no requirement of "willful" underpayments. The word
"willful" or "intentional" does not appear in section 558. Had the Legislature intended to make "willfulness" a
.requirement, they would have do so expressly, as in Labor Code section 203. It is therefore our conclusion that
purported absence of willfulness is not a defense to the imposition of penalties under section 558.

We have also been asked whether meal period violations will be subject to civil penalty citations under section 558.
At first blush, the statute authorizes the issuance of a citation for a violation of "a section of this chapter or
any provision regulating hours and days of work in any [IWC] order," so that violations of the meal period
requirements of section 512 would appear to be subject to civil penalty citations. But the manner in which civil
penalties are calculated -- $50 or $100 per underpaid employee per pay period in which the employee was underpaid,
plus the amount of the underpaid wages -- makes it clear that a violation of meal period requirements will not result
in the imposition of a civil penalty under section 558, unless the meal period violation is coupled with a failure to
pay the employee for the time worked during the unlawfully deprived meal period. In other words, as long as the
employee was paid at the appropriate regular or overtime rate for the time worked during what should have been his or
her meal period, the employer is not subject to a penalty. However, if an employee is not given a meal period as
required by section 512, and is not paid for such time worked (either at the regular rate or at the overtime rate,
whatever may be required), a penalty citation may be issued in accordance with section 558.

We have also received inquiries as to whether penalties will be assessed against an employer's payroll clerk, payroll
supervisor, or a payroll processing service for failure to issue checks that contain required overtime compensation.
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This question is prompted by the expansive language of section 558, which makes "any employer or other person acting
on behalf of an employer” subject to a penalty citation. Regardless of the expansive sweep of this language, DLSE
does not intend to issue penalty citations to any individual persons who do not formulate policies that lead to non-
payment of required overtime compensation. In general, penalties will be issued against the legal entity that is the
employer. To the extent that DLSE may, on appropriate occasions, decide to go beyond this legal entity in imposing
liability, we would not anticipate going beyond the definition of employer found in each of the IWC orders. That
definition includes any person "who directly or indirectly, or through an agent or any other person, employs or
exercises control over the wages, hours, or working conditions of any person." Thus, in appropriate instances,
corporate officers or managers may be included as defendants in a penalty citation pursuant to section 558.

Labor Code section 553, which was not amended by AB 60, offers another method of enforcing AB 60's provisions.
Section 553 provides that "any person who violates this chapter,” which now includes the overtime provisions of AB
60, "is guilty of a misdemeanor."

Special Industries: Existing provisions of the Labor Code contain special workday or workweek requirements or
exemptions relating to employees of ski establishments (section 1182.2), commercial fishing boats (section 1182.3),
licensed hospitals (section 1182.9), and stable employees engaged in the raising, feeding or training of racehorses
(section 1182.10). Sections 16 to 19 of AB 60 amends these statutes to provide for their repeal effective July 1,
2000, unless the Legislature enacts a statute prior to that date extending these special provisions. Of course, the
IWC may choose to maintain, or modify, the exemptions for these industries pursuant to Labor Code section 515(b).
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METHOD OF PAYMENT OF WAGES.

§ 212 — Payment By Non-Sufficient Funds Instrument Illegal:

(a) No person, or agent or officer thereof, shall issue in payment of wages due, or to become due,
or as an advance on wages to be earned:

(1) Any order, check, daft, note, memorandum, or other acknowledgment of indebtedness, unless
it is negotiable and payable in cash, on demand, without discount, at some established place of
business in the state, the name and address of which must appear on the instrument, and at the
time of its issuance and for a reasonable time thereafter, which must be at least 30 days, the maker
or drawer has sufficient funds in, or credit, arrangement, or understanding with the drawee for its
payment.

(2) Any scrip, coupon, cards, or other thing redeemable, in merchandise or purporting to be
payable or redeemable otherwise than in money.

(b) Where an instrument mentioned in subdivision (a) is protested or dishonored, the notice or
memorandum of protest or dishonor is admissible as proof of presentation, nonpayment and
protest and is presumptive evidence of knowledge of insufficiency of funds or credit with the
drawee.

(c) Notwithstanding paragraph (1) of subdivision (a), if the drawee is a bank, the bank’s address
need not appear on the instrument and, in that case, the instrument shall be negotiable and payable
in cash, on demand, without discount, at any place of business of the drawee chosen by the person
entitled to enforce the instrument.

Wages Must Be Paid In Cash Or Instrument Negotiable In Cash. The wages of workers in
California must be paid in cash or other acknowledgment that is payable in cash without discount,

upon demand.

The requirements placed on the employer regarding the payment of wages are:

1.

(%)

Wages must be paid in cash or by an instrument payable in cash money without discount. (See
limited exceptions in Labor Code Sections 213(a) and (c).) (See Section 9.1.8 of this Manual)

The instrument must show on its face the name and address of some established business within
the State of California where it can be cashed, even if the instrument is drawn on an out-of-state
financial institution.

At the time of issuance, and for 30 days thereafter, the maker must maintain sufficient funds to
redeem the instrument or have a credit arrangement with the drawee that provides for its
redemption.

4. If the instrument is presented within 30 days and is refused redemption, this constitutes sufficient

evidence for a charge of the violation of Section 212. This is not a specific intent criminal statute.

It should be noted that in the event the check is drawn on a bank, the address of the bank need not
be on the face of the check and the check must be honored at any place of business of the bank
in this State.
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Payment By Scrip Prohibited. The DLSE has, on a number of occasions, addressed the
issue of payment “in cash” or in an “instrument negotiable in cash”. In one such situation,
for instance, a “bonus” offered by the employer for meeting financial performance targets
and paid by means of scrip which was redeemable for goods offered in a catalog violated
both Labor Code § 212 and § 450. (O.L. 1998.09.14)

Effective January 1, 2001, the provision at Labor Code § 203.1 which provides a penalty for
payment of any wages by non-sufficient funds instrument is now extended to employees in
all industries. The penalty covers not only wages but also “fringe benefits” paid to any
employee.

Failure To Pay ERISA Trust. A penalty for failure to pay fringe benefits to an ERISA trust
would not be recoverable since this penalty would add a collection tool to that available for
recovery under federal law, and such remedy would be pre-empted. (Carpenters So. Cal.
Admin. Corp. v. El Capitan (1991) 53 Cal.3d 1041. Deputies are encouraged to check with
the assigned attorney regarding fringe benefit collections.

Constitutionality. Labor Code § 212(a) has been found to be constitutional by the courts.

Criminal Proceedings. The case of People v. Turner (1957) 154 Cal.App.2d Supp. 883,
gives a broad interpretation to the applicability of Section 212 and makes it clear that the
section applies to all instruments when issued in lieu of cash for the payment of wages, and
that a violation exists when any one of the elements contained in the section is present. The
Turner case holds that knowledge of insufficiency of funds is not essential to the
establishment of a violation under this section. It further holds that even though knowledge
is not required, the section is constitutional in that it does not purport to inflict punishment
for failure to pay wages, but for undertaking to pay wages by the issuance of an instrument
which does not conform to Section 212.

In the case of People v. Hampton (1965) 236 Cal.App.2d 795, the court held that the
prosecution need only establish a prima facie case by introducing evidence of the issuance
of a check for wages which check, when presented for payment, was dishonored by
reason of insufficient funds and that there was no credit arrangement with the depositing
bank. The defendant must make some showing that the non- negotiable instrument resulted
from circumstances “neither foreseeable nor preventable by reasonably prudent investigation
or action .”

Prosecutions under Section 212(a) are conducted by the appropriate city or district attorney.
The Division personnel perform the investigation and prepare the statement of case for the
prosecutor.
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§ 213 — Not All Payments Subject To Section 212:

Nothing contained in Section 212 shall:

(a) Prohibit an employer from guaranteeing the payment of bills incurred by an employee
for the necessaries of life or for the tools and implements used by the employee in the
performance of his or her duties.

(b) Apply to counties, municipal corporations, quasi-municipal corporations or school districts.

(c) Apply to students of nonprofit schools, colleges, universities, and other nonprofit educational
institutions.

(d) Prohibit an employer from depositing wages due or to become due or an advance on
wages to be earned in an account in any bank, savings and loan association or credit union
of the employee’s choice with a place of business located in this state, provided that the
employee has voluntarily authorized the deposit. If an employer discharges an employee
or the employee quits the employer may pay the wages earned and unpaid at the time the
employee is discharged or quits by making a deposit authorized pursuant to this
subdivision, provided that the employer complies with the provisions of this article
relating to the payment of wages upon termination or quitting of employment.

Exceptions To Payment Directly To Employee In Cash Or Negotiable Instrument.

Labor Code § 213 provides some exceptions to the requirements of Labor Code § 212 and
DLSE has addressed some of these exceptions. (O.L. 1996.11.12 and O.L. 1994.02.03-1).

9:d:9:1

An employer may guarantee the payment of bills incurred by an employee for the necessities

of life or for the tools and implements used by the employee in the performance of his

9.1.9.2

9.1.93

duties.

The provisions of Section 212 do not apply to counties, municipal corporations, quasi-
municipal corporations, school districts or to students of nonprofit schools, colleges,
universities, and other nonprofit educational institutions.

An employer may deposit wages due or to become due or an advance on wages to be earned

in an account in any bank, savings and loan association or credit union of the employee’s
choice which is located in the State of California if the employee has authorized such
deposit. (See discussion on this issue in O.L. 1994-02.03-1).

JUNE, 2002 9-3

40



DIVISION OF LABOR STANDARDS ENFORCEMENT
POLICIES AND INTERPRETATIONS MANUAL

9.1.9.4  Note: If an employer discharges an employee or the employee quits, the employer may pay
the wages earned and unpaid at the time the employee is discharged or quits by making a
deposit authorized pursuant to the provisions of Labor Code section 213(d), provided that
the employer complies with the provisions relating to the payment of wages upon termination
or quitting of employment.

9.1.10  Employer Obligation To Pay Wages Earned In Event Recipient Employee Cannot Be
Located. Labor Code § 96.7 provides that the Labor Commissioner is authorized to collect
any wages or benefits (vacation wages, severance pay) on behalf of employees in California
without assignment, and shall act as trustee of the Industrial Relations Unpaid Wage Fund.
The Labor Commissioner is required to make a “diligent effort” to locate the workers and is
authorized to remit those wages to: (1) the worker (if found) (2) the worker’s lawful
representative, or (3) any trust or custodial fund established under a plan to provide benefits.
Note that there are certain ERISA concerns which arise when payments are made to such
trusts.

9.1.11 Payment of Wages Due Deceased Worker. DLSE may collect wages due to deceased
workers. Such collections are placed in the Unpaid Wage Fund and, as described below,
escheat to the State pursuant to law.

9.1.11.1 Probate Code § 13600 provides that in the event of the death of a worker, the surviving spouse
or the guardian or conservator of the estate of the surviving spouse may collect salary or other
compensation owed by an employer to the deceased worker in an amount not to exceed
$15,000.00. Probate Code § 13601(a) sets out the form of affidavit which may be signed by
the surviving spouse. DLSE has form affidavits which may be used to notify the employer of
the obligation to pay the salary due.

9.1.11.2 Note: Deputies unfamiliar with the Probate forms should contact their assigned attorney
through their Senior Deputy.

9.1.12  Escheat To State. In addition, California Code of Civil Procedure also provides that any
unclaimed personal property (which would include wages) escheats to the State. Unclaimed
wages must be forwarded to the Controller of the State of California within three years after
the debt was incurred. (See Code of Civil Procedure §§ 1500 et seq.)

DECEMBER, 2017 9-4
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Department of Finance Fund: 0913

PAGE 1
STATE OF CALIFORNIA Reeraminnd
MANUAL OF STATE FUNDS Pierizic
Legal Title
Industrial Relations Unpaid Wage Fund
Legal Citation/Authority
Chapter 714, Statutes of 1975
Labor Code sections 96.6-96.7
Fund Classification Fund Classification
GAAP Basis Legal Basis
Fiduciary/Agency Funds Nongovernmental/Trust and Agency Funds--
Non-Federal
Purpose

Created for the deposit of unpaid wages or benefits collected by the Labor Commissioner and to provide
state operations support to the Department of Industrial Relations for the Underground Economy
Enforcement Program.

All wages or benefits collected under this section shall be remitted to the worker, his lawful
representative, or to any trust or custodial fund established under a plan to provide health and welfare,
pension, vacation, retirement, or similar benefits from the Industrial Relations Unpaid Wage Fund.

Any unpaid wages or benefits collected by the Labor Commissioner pursuant to this section shall be
retained in the Industrial Relations Unpaid Wage Fund until remitted pursuant to above, or until deposited
into the General fund.

The Controller shall, at the end of each fiscal year, transfer to the General Fund the unencumbered
balance, less six months of expenditures as determined by the Director of Finance, in the Industrial
Relations Unpaid Wage Fund.

Administering Agency/Organization Code
Department of Industrial Relations/Org 7350

Major Revenue Source
Unpaid wages and benefits due any worker in the state.

Disposition of Fund (upon abolishment)
Pursuant to Government Code 16346, in the absence of language that identifies a successor fund, any
balance remaining in this fund upon abolishment, shall be transferred to the General Fund.

Appropriation Authority
Section 96.6 of the Labor Code provides that the fund is continuously appropriated for the purpose of
remitting to an employee unpaid wages due him, collected on his behalf by the Labor Commissioner.

Revised August 2012 FUND 0913

43



DOF -MANU{&L OF STATE FUNDS FUND 0913
Industrial Relations Unpaid Wage Fund PAGE 2

State Appropriations Limit
Always Excluded — Revenues in this fund are not proceeds of taxes and even after transfer, will never

become proceeds of taxes because the major revenue source is derived from a Trust and Agency Fund
(Non-Federal).

Comments/Historical Information

Budget act of 1992/93, Chapter 55 allowed monies from the fund “notwithstanding any other provision of
law, funds appropriated by this item shall be expended by the Department of Industrial Relations Division
of Labor Standards Enforcement to administer the Targeted Industries Partnership Program to increase
enforcement and compliance I the agricultural and garment industries”.

Budget Act of 2005 (SB 77), Chapter 38, added clarifying language to the Governor’s Budget Item 7350-
001-0913 for state operations support of the Underground Economy Enforcement Program. In addition, it
added additional language to authorize Department of Finance to determine annually the amount of
“excess” that is to be transferred into the General Fund based on program needs.

Revised August 2012 FUND 0913
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