Supreme Court of California Supreme Court of California

Jorge E. Navarrete, Clerk and Executive Officer of the Court Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically RECEIVED on 12/11/2023 4:06:04 PM Electronically FILED on 12/11/2023 by Biying Jia, Deputy Clerk
No. S279622

IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

HECTOR CASTELLANOS; JOSEPH DELGADO; SAORI
OKAWA; MICHAEL ROBINSON; SERVICE EMPLOYEES
INTERNATIONAL UNION CALIFORNIA STATE COUNCIL;
SERVICE EMPLOYEES INTERNATIONAL UNION,

Plaintiffs and Appellants,

V.

STATE OF CALIFORNIA; KATIE HAGEN, in her official
capacity as Director of the California Department of Industrial
Relations,

Defendants and Respondents,

PROTECT APP-BASED DRIVERS AND SERVICES; DAVIS
WHITE; KEITH YANDELL

Intervenors and Respondents.

INTERVENORS-RESPONDENTS’
MOTION FOR JUDICIAL NOTICE

After a Decision by the Court of Appeal
First Appellate District, Division Four, Case No. A163655
Alameda County Superior Court No. RG21088725
The Honorable Frank Roesch, Presiding

O’MELVENY & MEYERS LLP NIELSEN MERKSAMER
*Jeffrey L. Fisher (2566040) PARRINELLO GROSS & LEONI, LL.P
2765 Sand Hill Road Arthur G. Scotland (62705)
Menlo Park, CA 94025 Sean P. Welch (227101)
Telephone: 650.473.2633 Kurt R. Oneto (248301)
Facsimile: 650.229.7520 David J. Lazarus (304352)
jlfisher@omm.com 1415 L Street, Suite 1200
Sacramento, CA 95814
Telephone: 916.446.6752
Facsimile: 916.446.6106
swelch@nmgovlaw.com

Attorneys for Intervenors and Respondents Protect App-Based
Drivers and Services; Davis White; Keith Yandell



MOTION FOR JUDICIAL NOTICE
IN SUPPORT OF ANSWER BRIEF

Pursuant to California Evidence Code sections 452 and 459,
and California Rules of Court, rules 8.520(g) and 8.252(a),
Intervenors-Respondents Protect App-Based Drivers and
Services, Davis White, and Keith Yandell respectfully request
that the Court take judicial notice of Exhibit G, an editorial in
favor of the adoption of Proposition 23 (1918), which was
published in the October 30, 1918 edition of the Sacramento Bee.”

This document qualifies for judicial notice under the

Evidence Code and satisfies the requirements of California Rules
of Court, rules 8.520(g) and 8.252(a), for the following reasons:

A. The exhibit is relevant. Exhibit G shows that the
purpose of article XIV § 4 of the California Constitution
was to protect the constitutionality of workers’
compensation laws in California, not to limit the
Initiative power.

B. The exhibit was presented to the trial court and Court of
Appeal. Intervenors sought judicial notice of Exhibit G

before the trial court and Court of Appeal. The trial

* The lettering for Exhibit G refers to the exhibit as labeled in
Intervenors’ Request for Judicial Notice that was presented to
the trial court. (See 4AA748-750.) Intervenors obtained a more
legible copy of the editorial after the trial court proceedings and
moved the Court of Appeal to judicially notice it. That version is
attached here.



court erroneously denied Intervenors’ request on
hearsay concerns (Aug. 20, 2021 R.T. at 4-5), and the
Court of Appeal denied it as unnecessary to its decision
(Op. at 17, fn. 9). Notably, Appellants admitted that
this document is the type properly subject to judicial
notice when it was offered in the trial court. (4AA873.)

C. The exhibit is subject to judicial notice. Exhibit G
provides information that is not reasonably subject to
dispute and is capable of immediate and accurate
determination by resort to sources of reasonably
indisputable accuracy. No one disputes that the
statements were made, and they come from indisputably
public sources.

D. The exhibit does not relate to proceedings after the
judgment. Exhibit G does not relate to proceedings
occurring after the judgment that is the subject of this
appeal.

Because this motion for judicial notice meets all of the

requirements for judicial notice, it should be granted.



Respectfully submitted,

DATED: December 11, 2023

. W

Jeffrey L. Fisher

Attorney for Intervenors and
Respondents Protect App-Based
Drivers and Services; Davis White;
Keith Yandell



MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

Intervenors-Respondents seek judicial notice of one
document that is relevant to the sole issue on appeal: whether
article XIV § 4 of the California Constitution limits the People’s
power to enact initiatives affecting workers’ compensation.

Exhibit G discusses the purpose of article XIV § 4 and
sheds light on how voters understood the amendment at the time
of its enactment. The exhibit shows that article XIV § 4 was not
intended to circumscribe the People’s initiative power,
undermining the trial court’s conclusion and Justice Streeter’s
dissent in the Court of Appeal that the voters repealed their own
power to enact laws affecting workers’ compensation when they
added article XIV § 4 to the Constitution.

The trial court denied judicial notice of this document
based on inapplicable hearsay concerns, but the exhibit meets the
standards of judicial notice, as sources of indisputable accuracy
demonstrate that the relevant statements were made.
Intervenors do not ask the Court to use the exhibit to resolve any
factual disputes (there are none). The Court of Appeal denied
Intervenors’ request as unnecessary—but to the extent the Court
decides to consider the history of article XIV § 4, this exhibit
shows the voters enacted that provision to protect the

constitutionality of workers’ compensation laws in California, not



to limit their initiative power. The Court should therefore take
judicial notice of the exhibit.

II. ARGUMENT
A. The exhibit qualifies for judicial notice.

Under Evidence Code section 459(a), the “reviewing court
may take judicial notice of any matter specified in Section 452.”
Section 452 provides that courts may take judicial notice of
“[flacts and propositions that are not reasonably subject to
dispute and are capable of immediate and accurate determination
by resort to sources of reasonably indisputable accuracy.” (Evid.
Code, § 452, subd. (h).) Exhibit G meets these standards and is
relevant to the issue on appeal.

Exhibit G is a 1918 article published in a reputable
newspaper—the Sacramento Bee. Evidence Code section 452(h)
allows courts to take judicial notice of newspaper articles, not for
the truth of their content, but for the undisputed fact that they
published certain information. (See Seelig v. Infinity
Broadcasting Corp. (2002) 97 Cal.App.4th 798, 807, fn. 5
[“Without assuming the truth of the assertions contained in the
news articles, the fact that news articles discussing [certain]
topics ... were published is not reasonably subject to dispute.”];
accord McKelvey v. Boeing N. Am., Inc. (1999) 74 Cal.App.4th
151, 162.)



Exhibit G provided voters with various arguments for why
they should enact article XIV § 4 (then-labeled Proposition 23),
including that the amendment would “make sure that the
important departments of compensation, insurance and safety
shall have full constitutional authority.” Intervenors offer this
article not for its truth, but to demonstrate what was said to the
public about the purpose of article XIV § 4 in advance of the 1918

election.

B. The trial court legally erred in failing to take judicial
notice of Exhibit G on hearsay concerns.

The trial court declined to take judicial notice of Exhibit G,
ruling that it constituted hearsay with no applicable exception.
(See Aug. 20, 2021 R.T. at pp. 4-5.) Appellants never advanced
this argument in the trial court or in the Court of Appeal. (See
Pls. Opp. RJN at pp. 3-5; 4AA873-874.)

The trial court improperly applied the hearsay rules to the
exhibit, which does not implicate hearsay concerns. That is
because judicial notice of Exhibit G is being sought to establish
the fact that certain statements were made, rather than for the
truth of those statements. (See Seelig, 97 Cal.App.4th at 807, fn.
5; cf. Mireskandari v. Gallagher (2020) 59 Cal.App.5th 346, 360
[the hearsay rules “preclud[e] consideration of ... statements for
their truth unless an independent hearsay exception exists,”
italics added].) Thus, the exhibit does not constitute hearsay.
(See Evid. Code, § 1200.)



C. The exhibit is helpful in adjudicating this case.

The Court of Appeal denied Intervenors’ motion for judicial
notice as unnecessary (Op. at p. 17), but the standard for
granting judicial notice does not require that the exhibit be
necessary to deciding the appeal. (See Evid. Code, § 452, subd.
(h); San Bernardino County v. Superior Court (2015) 239 Cal.
App. 4th 679, 686, fn. 6 [granting request for judicial notice
where legislative materials were “proper subjects of judicial
notice” even though “they [were] not necessary for [the Court’s]
analysis”].) Rather, the Court has discretion to grant judicial
notice of the exhibit. To the extent the Court consults the
legislative history of article XIV § 4, Exhibit G is an important
part of that history. It may assist the Court in determining
whether article XIV § 4 of the California Constitution limits the
People’s power to enact initiatives affecting workers’
compensation. Accordingly, the Court should grant judicial

notice of this exhibit.

III. CONCLUSION

Intervenors respectfully request that the Court take

judicial notice of Exhibit G.



DATED: December 11, 2023

92 A

By:

Jeffrey L. Fisher

Attorney for Intervenors and
Respondents Protect App-Based
Drivers and Services;, Davis White;
Keith Yandell



DECLARATION OF DAVID J. LAZARUS

I, DAVID J. LAZARUS, declare under penalty of perjury as
follows:

1. Tam an attorney at law duly admitted to practice law
before the courts of the State of California and am one of the
attorneys representing Intervenors-Respondents Protect App-
Based Drivers and Services, Davis White, and Keith Yandell in
connection with this action. I make this declaration in support of
Intervenors’ motion for judicial notice. I have personal
knowledge of the facts set forth in this declaration, and if called
as a witness, I could and would competently testify thereto.

2. Attached hereto as Exhibit G is a true and correct copy
of an editorial in favor of the adoption of Proposition 23 (1918),
published in the October 30, 1918 edition of the Sacramento Bee.

I declare under penalty of perjury under the laws of the
State of California that the foregoing is true and correct and that
this declaration is executed on this 11th day of December 2023 in

San Rafael, California.

By: %}/

David J. Lazarus
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[PROPOSED] ORDER
Good cause appearing, therefore,
IT IS HEREBY ORDERED that this Court will take
judicial notice of the following document:
Exhibit G: An editorial in favor of the adoption of
Proposition 23 (1918), which was published in the October

30, 1918 edition of the Sacramento Bee.

Dated:

Hon. Patricia Guerrero

Chief Justice of the
California Supreme Court
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EXHIBIT G

to Intervenors-Respondents' Motion for Judicial Notice
Castellanos v. State of California
California Supreme Court, Case No. S279622
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