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DECLARATION OF JAN S. RAYMOND

I, Jan Raymond declare:

| am an attorney licensed to practice by the California State Bar, State Bar number
88703, and admitted to practice in the United States Federal Court for the Eastern
District of Califomia. My business is researching legislative history and interpreting

legislative intent, | have over 16 years experience in legislative research and analysis of

legislative intent.

In cooperation with persons working under my supervision, | undertook to research the
legislative history of the following project. All use of the word project in this declaration

refers to legislative research addressed to this focus:

Civil Code Sections 1791(0), 1791.2(a)(1), 1794(a)&(b) & 1795.7
In particular:
Chapter 1333, Statutes of 1970
Enacting Civil Code Sections 1791.2(a)(1) and 1794.
Chapter 1523, Statutes of 1971 .
Enacting 1795.5 and amending 1794
Chapter 169, Statutes of 1974
Enacting 1795.5(d)
Chapter 991, Statutes of 1978
Enacting 1791(0)
Chapter 385, Statutes of 1982
Repealing and reenacting 1794
Chapter 728, Statutes of 1983
Amending 1795.5
Chapter 1047, Statutes of 1985
Amending 1791(o)
Chapter 1280, Statutes of 1987
Adding 1793.2(d)(2) and amending 1794
Chapter 1265, Statutes of 1993
Amending 1791(0)
Chapter 196, Statutes of 1998
Amending 1791(0).

We report in a series of volumes. This Volume 2 contains discussion and materials

regarding the 1978, 1983, 1983 and 1985 enactments.

At all times, all persons working on this project operated under instructions to locate all
documents available pertinent to the legislative bill or bills which led to this enactment.

ed by the CA 4th District Court of Appeal Division 2.
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This research was compiled in the days immediately prior fo the date of this declaration,
and reflects all the documents, and sources available during that time pertinent to this
project.

The documents listed are the substantive documents collected pertinent to the history of
this project. The term "substantive documents” as used in the previous sentence refers
to those documents relevant to the scope of the project. Some documents regarding the
legislative bills related to this project may not be forwarded in this report. Documents not
forwarded may include fiscal analyses addressing the budgetary impact of legislation,
documents addressing other portions of legislation not directly relevant to the project,
documents addressing simple support, or opposition to the legislation, or other
documents unlikely to be helpful in understanding the substantive purpose of the
legislation. The complete collection of documents is organized in generally chronological
order and sequentially numbered.

All documents listed are included with this declaration, except as otherwise noted in this
declaration. Unless otherwise noted in this declaration all documents were obtained at
one of the following sources; legisiative offices at the State Capitol, the California State
Library, the California State Archives, or libraries at the University of California at Davis.
References to "bill file" as used in this declaration refer to files maintained regarding the
legislation that is the subject of the document collection. Some documents copied from
microfilm originals may be of poor quality; all copies included with this report are the best
available copies.

In this list of documents the abbreviation SFA is short for Office of Senate Floor
Analyses, and ARC is short for Assembly Republican Caucus.

The following documents accompany this declaration:

1978 Chapter 991

Excerpt regarding Assembiy Bill 3374 (Lockyear) from the Assembly Final
History, 1977-78 Regular Session. Page 1

AB 3374 as introduced March 29, 1978. Page 3

Documents regarding AB 3374 as intfroduced from the bill file of the Assembly
Committee on Labor, Employment and Consumer Affairs, five pages. Page 10

Assembly Committee on L.abor, Employment and Consumer Affairs analysis of
AB 3374 as proposed to be amended in Committee, for hearing May 24, 1978, Page 15

Document regarding AB 3374 as introduced dated May 27 from the bill file of
the Assembly Committee on Labor, Employment and Consumer Affairs, two
pages. Page 17

AB 3374 as amended in the Assembly June 1, 1978. Page 19

(888) 676-1047 Declaration of Jan Raymond : Page 2 of 6
For definitions of the legislative terms used in this declaration, visit the Califomia law page at
LEGISLATIVE HISTORY CLEARINGHOUSE
www.lhclearinghouse.com

0028

MJN/293

ed by the CA 4th District Court of Appeal Division 2.

)oca@ment receiv




R

W e =~ O N sk W N e

NON OR ONMNM OBRM ORN ON DN R sk ek ek et ek e e e ed
0 1 O O i W ON e O W0 = 3 T R W = O

Assembly Office of Research Third Reading analysis of AB 3374 as amended

June 1, 1978. Page 27
Documents regarding AB 3374 as amended June 1 from the bill file of the
Senate Committee on Judiciary, five pages. Page 28
Senate Committee on Judiciary analysis of AB 3374 as amended June 1. Page 33
AB 3374 as amended in the Senate August 7, 1978. Page 38
Senate Republican Céucus Third Reading analysis of AB 3374 as amended
8/7/78. Page 46
Senate Democratic Caucus Third Reading analysis of AB 3374 as amended
8/7/79. Page 48
Assembly Office of Research Unfinished Business analysis of AB 3374 as
amended 7 August 1978. Page 49
Selected document regarding AB 3374 from the enrolled bill file of former
Govemnor Edmund G. Brown, Jr., nine pages. Page 50
Chapter 991, Statutes of 1978. Page 59 o\
c
Excerpt regarding Chapter 991 from the Summary Digest for 1978. Page 64 -005
>
1982 Chapter 385 a)
Excerpt regarding Assembly Bill 3560 (Tanner) from the Assembly Final History, @
1981-82 Regular Session. ‘ Page 66 &
<
AB 3560 as introduced March 15, 1982, Page 68 ol
Documents regarding AB 3560 as introduced from the bill file of the Assembly %’
Committee on Consumer Protection and Toxic Materials, sixteen pages. The Q
document entitled in part "Explanation and Analysis of AB 3560 (Tanner)" dated 8
March 1982 was also found in the Senate Committee on Judiciary and o
Assembly Republican Caucus files. Page 71 4;5
Assembly Committee on Consumer Protection and Toxic Materials analysis of g
AB 3560 as introduced, for hearing April 27, 1982. Page 87 =
Letter regarding AB 3560 as introduced dated April 30 with attached statement, 6
found in the file of the Assembly Committee on Consumer Protection and Toxic O
Materials, five pages. Page 88 C
o)
(888) 676-1947 Declaration of Jan Raymond Page 3 of 6 'EI>3
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Senate Committee on Judiciary Background information Sheet from the
committee files, one page.

Letter dated June 3, 1982, found in the bill files of the Senate Committee on
Judiciary and the Assembly Republican Caucus, two pages.

Senate Committee on Judiciary analysis of AB 3560 as introduced.
Senate Democratic Caucus Third Reading analysis of AB 3560 as introduced.
Senate Republican Caucus Third Reading analysis of AB 3560 as introduced.

Selected document regarding AB 3560 from the enrolled bill file of former
Governor Edmund G. Brown, Jr., five pages.

Letter dated August 11 from the bill file of the Assembly Committee on
Consumer Protection and Toxic Materials, one page.

Chapter 385, Statutes of 1982,

Excerpt regarding Chapter 385 from the Summary Digest for 1982.

1983 Chapter 728

Page 93

Page 94
Page 96
Page 99

Page 101

Page 103

Page 108
Page 109

Page 110

Excerpt regarding Assembly Bill 1998 (Tanner) from the Assembly Final History,

1983-84 Regular Session.

AB 1998 as introduced March 4, 1982.

Consumer Affairs Bill Analysis of AB 1998 as introduced from the bill file of the

Assembly Republican Caucus, four pages.
AB 1998 as amended in the Assembly May 5, 1998.
Committee Statement from the bill file of the author, one page.

Assembly Committee on Consumer Protection and Toxic Materials analysis of
AB 1998 as amended May 5, 1983.

Senate Committee on Insurance, Claims and Corporations bill analysis
worksheet for AB 1998, from the commiittee file, one page.

Senate Insurance, Claims and Corporations analysis of AB 1998 as amended
May 5, 1983.

Consumer Affairs "No Analysis Required”, of AB 1998 from the bill file of the
Assembly Republican Caucus, one page.

Page 112

Page 114

Page 116
Page 120

Page 123

Page 124

Page 125

Page 126

Page 127

(888) 676-1947 Declaration of Jan Raymond Page 4 of 6
For definitions of the legislative terms used in this declaration, visit the California law page at
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Senate Democratic Caucus Consent analysis of AB 1998 as amended 5/5/83. Page 128

Senate Republican Caucus Third Reading analysis of AB 1998 as amended

5/5/83. Page 130
Selected document regarding AB 1998 from the enrolled bill file of former

Govemnor Edmund G. Brown, Jr., two pages. Page 132
Chapter 728, Statutes of 1983. Page 134
Excerpt regarding Chapter 728 from the Summary Digest for 1983. Page 136

1985 Chapter 1047
Excerpt regarding Assembly Bill 2285 (Moore) from the Assembly Final History,

1985-86 Regular Session. Page 138
AR 2285 as introduced March 8, 1985. Page 140
DMV analysis of AB 2285 as introduced from the bill file of the Assembly
Republican Caucus, two pages. Page 142
N
AB 2285 as amended in the Assembly April 15, 1985. Page 144 g
k%)
Documents regarding AB 2285 as amended 4/15 from the bill file of the author, S
three pages. Page 146
Two Assembly Consumer Protection Committee analyses as amended April 15, @
1985, for hearing 5/2 and 5/8. Page 149 %
<
Documents regarding AB 2285 as amended 4/15, dated May 14 and later, from 5
the bill file of the auther, four pages. Page 153
>
AB 2285 as amended in the Assembly May 21, 1986. Page 157 8
Assembly Third Reading analysis of AB 2285 as amended May 21, 1985. Page 159 t
Consumer Affairs bill analysis of AB 2285 as amended May 21 from the bill file g
of the Assembly Republican Caucus, four pages. Page 161 -
Correspondence regarding AB 2285 as amended May 21 from the bill file of the N
author, four pages. Page 165 8
(]
Senate Committee on Insurance, Claims and Corporations Background <
Information Request, with attachments, found in the bill file of the committee >
and the author, six pages. Page 169 O
(888) 676-1947 Declaration of Jan Raymond Page § of 6 EI>3
For definitions of the legisiative terms used in this declaration, visit the Califomnia law page at 8
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16
17
18
19
20
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22
23
24
25
26
27
28

Letter dated June 19 and proposed amendments from the bil file of the author,

four pages. . Page 175
AB 2285 as amended in the Senate June 27, 1985. Page 179
Senate Insurance, Claims and Corporations Commiittee analysis of AB 2285 as
amended June 27, 1985. Page 182
Documents regarding AB 2285 as amended June 27 from the bill file of the
author, three pages. Page 184
AB 2285 as amended in the Senate August 27, 1985. Page 187
SFA Third Reading analysis of AB 2285 as amended 8/28/85. Page 190
AB 2285 as amended in the Senate September 3, 1985, Page 192
Statements regarding AB 2285 from the bill file of the author, five pages. Page 196
SFA Third Reading analysis of AB 2285 as amended 8/3/85. Page 201
Concurrence in Senate Amendments analysis of AB 2285 as amended 9/3/85. Page 203
Selected document regarding AB 2285 from the enrolled bill file of former ’ .§
Govemor George Deukmaijian, six pages. Page 205 S
Chapter 1047, Statutes of 1985. Page 211 a
Excerpt regarding Chapter 1047 from the Summary Digest for 1985. Page 214
This collection ends with page 215

| declare under penalty of perjury the foregoing is true and correct.

Executed at Davis California, April 3, 2000.

Jan Raymond
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VOLUME 2
"CALIFORNIA LEGISLATURE
AT SACRAMENTO

1977-78 REGULAR SESSION
1977-78 FIRST EXTRAORDINARY SESSION

—

ASSEMBLY FINAL HISTORY

" SYNOPSIS OF

ASSEMBLY BILLS, CONSTITUTIONAL AMENDMENTS, CONCURRENT

JOINT, AND HOUSE RESOLUTIONS

' Assembly Convened December 8, 1976 )
Recessad December 8, 1976 Ilmonvmdkmuorya 1977
Recessed Morch 31, 1977 Reconvened April 11, 1977
Recessed June 24, 1977 Reconvaned August 1, 1977
Recessed Septamber 15, 1977 . Reconvened Jonvary 3, 1978
Recessed Morch 16, 1978 Reconvened Morch 27, 1978.

. Recessed July 5, 1978 Reconvened August 7, 1578
Adiourned September 1, 1578
Adjoumned Sine Dis Nevember 30, 1578
Legislative Days . 254

HON, LEQ T. McCARTHY
or

HON., VINCENT THOMAS
Assistont Specker pro Tempore
HON. PAUL PRIOLO .
Minonity Floor Leader

HON. JOHN T. KNOX
- Specker pro Tempore -
HON. HOWARD L. BERMAN
Majority Floor Leoder

" Compiad Under the Direction of
JAMES D. DRISCOLL
Chief Clork

. GUNYOR ENGILE
HMistory Clerk
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ASSEMBLY FINAL HISTORY

No. 3373—Berman. )
An act to amend Section 44345 of the Education Code, relating to certificated
employees. ]
1978

Mar. 29—Read first time.
Mar 30—Referred to Com. on ED. To print.
April  1-—From printer. May be heard in committee Mar 1
ay 1l1—In (i‘lornmlttee Set, first heanng Hearing canceled at the request of
author '
May 15—From committee chairman, with author’s amendments: Amend, and
re-refer to Com. on ED. Read second time and amended.
May 16—Re-referred to Com. on ED.
May 18—In committee: Hearing postponed by committee,
© May 25—]1; con}:m:ttee Set, second hearing. Hearmg canceled at the request
of author
Nov. 30—From -committee without further action.

No. 3374—Lockyer.

An act to amend Sections 1791, 1791.1, 1791.2 1792, 1792.1, 1792.2, 1793, 1793 2,
17933, 1793.35, 17934, 1794 17951 and 17955 of, and to add Chapter 2
(cornmencmg Wwith Section 1796) to Title 1.7 .of Part 4 of Division 3 of, the
Civil Code, relating to consumer warranties.

1978 _

Mar. 29~ Read first time. ' '

Mar. 30—Referred to Com. on L., E, & C.A. To print.

April 1—From printer. May bé heard in committee Ma

~

. May 17—In committee: Set first hearing. Hearing cancef;d at the request of ~

author.
May 31—F:)'omMcomm:ttee Amend, and do pass as a-mended {Ayes 11. Noes
! 0 ay 24
June l—ReaS:l second time and'amended. Ordered retumed to second
: reading.

}une - 5—Read second time. To third reading.
une . 8—Read third time, passed, and to Senate (Ayes 74. Noes 0. Page

15363.)
June 8-.In Senate. Read first time. ’ .
June l4—Referred to Com. on JUD.
July  5—From committee: Amend, and do pass as amended. (Ayes 5. Noesl }
Aug. T—Read second time, amended and to third rea
Aug. 21—Read third time, passed, and to Assembly. (Ayes 25. Noes 6. Page

13985.
Aug 21——In Assembly. Concurrence in Senate amendments pending.
A nate amendments concurred in. To enrollment. {Ayes 76. Noes 0.
Page 17675.) (Corrected August 24.)
© Aug. 28—Enrolled and to the Governor at 11 am.
Sept. 20—Approved by the Governor.
Sept. 21—Chaptered by Secretary of State—-—Chapter 991, Statutes of 1978

A.B. No. 3375—Chimbole. ,

An act tg amend Section 7470 of the Government Code, relating to financial
records.

1978

Mar. 29—Read first time.

Mar. 30—Referred to Com. on CRIM.]. To print.

April 1—From printer, May be heard in committee M:r . ‘

May 22—In rl:_.ommittee- Set, first hearing. Hearing canceled at the request of
author

Nov. 30—~From committee without further action:.

. 000002

0
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CALIFORNIA LEG!SLATURE——IQT?—-T.B REGULAR SESSION

. ASSEMBLY BILL No. 3374

Introduced by Assemblyman Lockyer

March 29, 1978

REFERRED TO COMMITTEE ON LABOR, EMPLOYMENT AND CONSUMER
AFFAIRS

4.'.3_;-:4.;"‘ H

- odel
oulil
i d

Cr

T

b

_ An act to amend Sections 1791, 1791.1, 1792, 1792.1, 1792.2,

1793, 1793.2, 1793.3, 1793.4, 1794, and 1795.5 of, to add Section
1795.8 to, to add Article 4 (commencing with Section 1795.9)
to Chapter 1 of Title 1.7 of Part 4 of Division 3 of, and to repeal
Section 1795.1. of, the Civil Code.

LEGISLATIVE COUNSEL'S DIGEST N

AB 3374, as introduced, Lockyer (L., E., & CA). Con=
sumer warranties. o

Exlstmg law provides that unless disclaimed, a manufactufl
ers’ implied warranty of merchantability shall accompany ex2
ery sale of consumer goods sold at retail. O

This bill, in addition, would provide that unless disclaime
]  aretail seller’s implied warranty shall accompany every s
41  of consumer goods sold at retail.

. #1  Existing law provides that a manufacturer, distributor 6k
‘) retailer making express warranties as to consurner goods m%
' not limit, modify, or disclaim implied warranties.

This bill would provide that a manufacturer, distributor, CES--
retailer, in transacting a sale in which express warranties a
given may not limit, modify or disclaim implied warranties,

Existing law provides for an action by a buyer of consuméé
goods as to a willful violation of specified consumer warranty
provisions and provides for treble damages and attorneyﬁ

00296
MJ Nl300




AB 3374 —2—

—3— . AB 3374

. fees as to such an action. . . .
. This bill would delete the requirement that a violation be
willful and would provide for damages, rather than treble
damages, and any other appropriate legal and equitable relief
and costs and attorneys’ fees as to such an action. - ‘
Existing law exempts from specified consumer warranty{-
provisions any equipment or part thereof which is a compo#j
nent .of a heating or air conditioning system. -
This bill would delete such exemption. _ g
The bill also would require persons who install or service o
repair new or used consumer goodk to perform such work in
a good and workmanlike manner. .
It would recast provisions relating to cost of repair of non
conforming goods and also make other related changes.
Vote: majority. Appropriation: no. Fiscal committee: no
State-mandated local program: no. :

association, or other legal entity which engages in any
such business. - Co

-+ {¢) “Manufacturer™ . :means . any  individual,

 partnership, ‘ corporation,. association, or other -legal
relationship which manufactures, assembles, or produces

‘consumer goods. - . e T

(d) “Distributor” means any individual, partnership, -

_corporation, association, or other legal relationship which

- 9 stands between the manufacturer and the retail seller in
10 purchases, consignments, or contracts for .sale  of
11 consumer goods. - ' "

12 (e) “Retail seller,” “seller,” or “retailer” means any
13 :individual, partnership, corporation, association, or other
14 legal relationship which engages in the business of selling
15 consumer goods to retail buyers. - .

‘16 (f) “Independent repair or service facility” or
17 “independent serviceman” means any individual,
18 ‘partnership, corporation, association, or other .legal
19 entity, not an employee or subsidiary of a manufacturer

e

© 00 <A O UT i O B —

$00000

The people of the State of California do enact as follows:

1 SECTION 1. Section 1791 of the Civil Code is 3 20 or distributor, which engages in the business of servicing
2 amended to read: . "'ﬁt 21 and repairing consumer goods. - '
3 1791. As used in this chapter: TEL 22 (g) “Soft goods® mesns any plisble ' produet
4 (a) “Consumer goods” means any new mobilehome, 2] 23 substentially eompesed of woven material; natural
5 motor vehicle, machine, appliance, like product, or part ©] 24 synthetie yorn or fber; textile; or similar produet; but N
6 thereof that is used or bought for use primarily for '} 25 shell net include earpeting or tires: “Sale” means (1) the c
7 personal, family, or household purposes. “Consumer ,} 26 passing of litle from the seller to the buyer for a price, O
i 8 goods” also means any new good or product, except for £§ 27 pursuant- to the provisions of Section 2401 of the U
< 9 seft geeds clothing and consumables, the retail sale of ) 28 Commercial Code, or (2) a consignment for sale. - >
n 10 which is accompanied by an express warranty to the ;] 29  (h) “Consumables” means any product which is O
n 11 retail buyer thereof and such product is used or bought &1 30 .intended for consumption by individuals, or use by @
%‘»j 12 for use primarily for personal, family, or household $}{ 31 -individuals for purposes of personal care or in the g
L 13 purposes. Seft geeds Clothing and consumables, the %{ 32 performance of services ordinarily rendered within the &
53 14 retail sale of which is accompanied by an express‘@§l) 33 household, and which usually is consumed or expended in <C
& 15 warranty, shall be subject to the provisions of Section §§ 34 the course of such consumption or use. 5
o 16 1793.35. < £} 35 (i) “Place of business” means, for the purposes of an =
o 17 (b) “Buyer” or “retail buyer” means any individual §| 36 retail seller that sells consumer godds by catalog or mail 5
‘-s? : 18 who buys consumer goods from a person engaged in the % 37 order, the distribution point for such”goods. - 8
?{? . 19 business of manufacturing, distributing, or selling such®] 38  (j) “Return to the retail seller” means, for the -
& - 20 'goods at retail. As used in this subdivision, “person” & 39 purposes of any retail seller that sells consumer goods by ©
a4 21 means any individual, partnership, corporation, ? 40 . catalog or mail order, the retail seller’s place of business; =
; @)
e
o o ~ - N 0029F
) ' o ™ [ £ <
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AB 3374 —d4

é as defined in subdivision (i).
3 to read:
4
5
6
'; consumer goods meet each of the following: :
contract description. ‘
goods are used.
(4) Conform to the promises
made on the container or label. _
(b) “Implied warranty of fitness" means that when the

retailer, E]istn'butor, or manufacturer has reason to know
any particular purpose for which the consumer goods are

or affirmations _of fact

shall be fit for such purpose.

() The duration of the implied warranty of
merchantability and where present the implied warranty-
of fitness shall be coextensive in duration with an express
warranty which accompanies the consumer goods,
provided the duration of the express warranty is
reasonable; but in no event shall such implied warranty
have a duration of less than 60 days nor more than one
year following the sale of new consumer goods to a retail
buyer. Where no duration for an express warranty is

maximum period prescribed above.

(d) Any buyer of consumer goods injured by a breach
of the implied warranty of merchantability and where
applicable by a breach of the implied warranty of fitness
may bring an acHen fer the of

in Chapter 6 (commencing with Section 2601) and
Chapter 7 (commencing with Section 2701) of Division 2

(3) Are adequately contained, packaged, and rlab'eled...'

warranty that goods are merchantable” means that the 3

)
7

SEC. 2. Section 1791.1 of the Civil Code. is amehde;i

1791.1. As used in this chapter: e

(a) “Implied warranty of merchantability” or “implied =3

5

(1) Pass without objection in the trade under the

required, and further, that the buyer is relying on the skill %J
and judgment of the seller to select and furnish suitable &
goods, then there is an implied warranty that the goods @

stated with respect to consumer goods, or parts thereof, -
the duration of the implied warranty shall be the -

.

recovery damages
pursuant to the previsions of has the remedies provided -

2 el s
by

P
o

(2) Are fit for the ordinary purposes for which such 53

7.

AL

\

i

|
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e

=
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- this chapter, every sale er

~r

—5— AB 3374
of the Commercial Code, and, in suek any action brought
under such provisions, the previsiens of subdivision (b) o
Section 1794 of this chapter shall apply. e

SEC. 3. Section 1792 of the Civil Code is amended to
read: : : St

1792. Unless disclaimed in the manner prescribed by

i for sale of
consumer goods that are sold at retail in this state shall be
accompanied by the manufacturer’s and the retail seller’s
implied warranty that the goods are merchantable. .

SEC. 4. Section 1792.1 of the Civil Code is amended
to read: . .

1792.1. Every sale er for sale .of
consumer goods that are sold at retail in this state by a
manufacturer who has reason to know at the time of the.
retail sale that the goods are required for a particular
purpose and that the buyer is relying on the
manufacturer’s skill or judgment to select or furnish
suitable goods shall be  accompanied by such
manufacturer's implied warranty of fitness.

SEC. 5. Section 1792.2 of the Civil Code is amended
to read: : .

1792.2. Every sale er for sale ofN
consumer goods that are sold at retail in this state by a%
retailer or distributor who has reason to know at the timeg
of the retail sale that the goods are required for 4
particular purpose, and that the buyer is relying on theS
retailer’s or distributor’s skill or judgment to select o
furnish suitable goods shall be accompanied by such
retailer’s or distributor’s implied warrranty that the%
goods are fit for that purpose. : <

SEC. 6. Section 1793 of the Civil Code is amended tQB
read: : . : _

1793. Nothing in this chapter shall affect the right of =
the manufacturer, distributor, or retailer to make express3
warranties with respect to consumer goods. However, a0

manufacturer, distributor, or retailer meldng, ins

- transacting a sale in which express warrranties are givemn,—

may not limit, modify, or disclaim the implied warrantiest
guaranteed by this chapter to the sale of consumer goods

. e

© . 0029%
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to read:

179;%.2. (a) Every manufécturer of consumer goods’
sold in this state and. for which the manufacturer has:
made ‘an express warranty shall: )

. SEC. 7. Section 17932 of the Civil Code is arne.ridéér’[- ( )

—7— . AB 3374

. repaired without charge to the consumer. Unless the .

buyer agrees in writing to the contrary, the goods must

-be serviced or repaired so as to conform to the applicable
.warranties within 30 days. Delay caused by conditions

beyond the control of the manufacturer or his

(1) Maintain in this state sufficient service and repai
facilities reasonably close to all areas where its consumer
_ goods are sold to carry out the terms of such warrranties ™

or designate and authorize in this state as service and
repair facilities independent repair or service facilities.
11 reasonably close to all areas where its consumer goods are
_ 12 sold to carry out the terms of such warranties, .
i 13 As a means of complying with paragraph (1) of this
% 14 subdivision, a manufacturer shall be permitted to enter

. representatives shall serve to extend this 30-day
.requirement. Where such delay arises, conforming goods
shall be tendered as soon as possible following
-termination of the condition giving rise to the delay.
10 - (c) It shall be the duty of the buyer to deliver
11 nonconforming goods to the manufacturer’s service and
12 repair facility within this state, unless, due to reasons of
© 13 size and weight, or method of attachment, or method of
14 installation, or nature of the nonconformity, such

[
S O 00 =10 Ul b G DO =
W0~ R LI -

900000

e 15 into warranty service contracts with independent service 15 delivery cannot reasonably be accomplished. Should the
L 16 and repair facilities. The warranty service contracts may 16 buyer be unable to effect return of nonconforming goods
?LC 17 provide for a fixed schedule of rates to be charged for 17 for any of the above reasons, he shall notify the
e 18 warranty service or warranty repair work, however, the 18 manufacturer or its nearest service and repair facility
8- 19 rates ﬁxed_ by such contracts shall be in conformity with 19 within the state, Written notice of nonconformity to the
B 20 the requirements of Section 793.3(c). The rates 20 manufacturer or its service and repair facility shall
it 21 established pursuant to Section 1793.3(c), between the 21 constitute return of the goods for purposes of this section.
2 - 22 manufacturer and the independent service and repair. 22 Upon receipt of such notice of nonconformity the

facility, shall not preclude a good-faith discount which is .2
reasonably related to reduced credit and general =

overhead cost factors arising from the manufacturer’s
payment of warranty charges direct to the independent, .

The warranty service contracts authorized by this °
paragraph shall not be executed to cover a period of time

in excess of one year.

(2) In the event of a failure to comply with paragraph E

-manufacturer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods for
service and repair, of arrange for transporting the goods
to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a
buyer is unable to effect return shall be at the
manufacturer’s expense. The reasonable costs of
.transporting nonconforming goods after delivery to the

31 (1) of this subdivision, be subject to the provisions of
32 Section 1793.5. -
33  (b) Where such service and repair facilities are
34 maintained in this state and service or repair of the goods
.35 is necessary because they do not conform with the

31 service and repair facility until return of the goods to the’
buyer shall be at the manufacturer’s expense.

. (d) Should the manufacturer or its representative in
34 this state be unable to service or repair the goods to
35 conform to the applicable express warranties, the

i?"-"t‘l”l‘lne'ﬁiiﬁ’:-ﬁ&m# b A
e G2 3
3 b

District Court of Appeal Division 2.

36 applicable express warranties, service and repair shall be 24 36 manufacturer shall either replace the goods or reimburse
[ 37 commenced within -a reasonable time by the Z{ 37 the buyer in an amount equal to the purchase price paid
: 38 manufacturer or its representative in this state. In the g 38 by the buyer, less that amount directly attributable to use

39 case of a defect, malfunction or failure to conform with f*” 39 by the buyer prior to the discovery of the nonconformity.

40 such express warranties, the goods must be serviced or -

3
U
1 ’ N, - g
[ f o, - -

Y ~ - .
! [N Y - -

40  SEC. 8. Section 1793.3 of the Civil Code is amended

=
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AB 3374

~nonconforming goods may follow the course of action

—8—

to read: . o -
1793.3. _ If the manufacturer of consumer goods sold
this state for which the manufacturer has made
express warranty' does not provide service and repair ¥
facilities within this state pursuant to subdivision (a) of
Section 17932, - the buyer of such manufacturer’s

prescribed in either subdivision (a), (b), or (c), below
follows: : ’ '

(a_) Return the nonconforming consumer goods to the
retal'l s:eller thereof for replacement, or for service or
repair in accordance with the terms and conditions of the
express warranty. The retail seller shall have the option

to either replace, service, or repair the nonconforming
good.;._ If the retail seller is unable to replace the
nonconforming goods or is unable to service or repair the
goods so as to effect conformity with applicable express
warranties, such retail seller shall reimburse the buyer in
an amount equal to the purchase price paid by the buyer, :
les.s that amount directly attributable to use by the buyel:
prior to discovery of the nonconformity.

(l:f) Return the nonconforming consumer goods to any
retail seller, within this state, of like goods of the same
manaufacturer for replacement, or for service or repair. "
The fetail seller shall have the option to either replace, .
service, or repair the nonconforming goods.

(c) Secure the services of an independent repair or - -
service facility for the service or repair of the
nonconforming consumer goods, when service or repair
of the goods can be economically accomplished. In that
event the manufacturer shall be liable to the buyer, or to -
the independent serviceman upon an assignment of the
buyer’s rights, for the actual and reasonable cost' of
service and repair, including any cost for parts and any
reasonable cost of transporting the goods or parts, plus a
reasonable profit. It shall be a rebuttable presumption
affecting the burden of producing evidence that the"
reasonable cost of service or repair is an amount equal to
that which is charged by the independent serviceman for
like services or repairs rendered to service or repair

AB 3374

J 1 customers who are riot entitled to warranty protection.

2 - Any waiver of the liability of a manufacturer shall be void
3 and unenforceable. ' o

4. The course of action prescribed in this subdivision shall
5- be available to.the buyer only.after the buyer has
6 followed. the course of action prescribed in either
7 subdivision .(a) or (b) and such course of action has not
8 furnished the buyer with appropriate relief. In no event,
"9 shall the provisions of this subdivision be available to the
10 buyer with regard to consumer goods with a' wholesale
11 price to the retailer of less than fifty dollars ($50).

12  In ne event shall the buyer be ible for serviee
13 er

18 (d) A retail seller to which any nonconforming
19 consumer good is returned pursuant to subdivision (a) or
90 * (b) shall have the option of providing service or repair
o1 ijtself or directing the buyer to a reasonably close
99 independent repair or service facility capable of handling
93 the repairs and willing to accept service or repair under
94 thissection. In the event the retail seller directs the buyerc\
95 to an independent repair or service facility, thec
96 manufacturer shall be liable for the reasonable cost of©
97 repair services in the manner provided in subdivision (¢).—
28 (e} In the event a buyer is unable to return—
29 nonconforming goods to the retailer due to reasons of siz

30 -and weight, or method of attachment, or method ofg
31 installation, or nature of the nonconformity, the buyers
32 shall give notice of the nonconformity to the retailer.Q
33 Upon receipt of such notice of nonconformity the retailer<
34 shall, at its option, service or repair the goods at thes
35 buyer’s residence, or pick up the goods for service or_
36 repair, or arrange for transporting the goods to its placeS
37 of business. The reasonable costs of transporting th
38 goods shall be at the retailer’s expense. The retailer sh:

29 be entitled to recover all such reasonable costs o
40 transportation from the manufacturer pursuant tcﬁ

. ()
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~Section 1793.5. The -reasonable- costs of transporting &8
. nonconforming goods. after delivery to the retailer unti] ¢
v-return of the goods-to the buyer, when: incurred by:;
- retailer, shall be recoverable from the manufacture

-i:..(f). The manufacturer of. consumer goods with -3

-more,. for which the manufacturer has made express
11.. warranties shall. provide written\notice.to the buyer of :

12 :
~-{a),~(b), or (c). = .

Hdoread:.. .. .
- service and repair under Section 1793.3, such service and:

.commenced within a reasonable time, and, unless the:

* conforming to the applicable express warranties shall be:
_tepresentative - shall serve to. extend

- termination of the condition giving rise to the delay.
read: L

willful violation of the provisions of this chapter or 2™
«violation of the implied or express warranty or service
.conlract may bring an action for the recovery of damages
- and other legal and equitable relief, and .

‘ameunt at which the aetuel damages are assessed; and
buyer finally prevails in any action brought under this-

section, he or she may be allowed by the court to recover-
as part of the judgment a sum equal to the aggregate

pursuant to .Section .. 1793.5.. Written .notice .¢f.
nonconformity. to the retailer shall constitute return o
the goods for the purposes of subdivisions (a) and (b)

wholesale price to the retailer. of fifty dollars ($50) or-

the.courses of action available to him under subdivision
~-SEC. 9. Section 1793.4. of the Civil Code is amended % 1
- 1793.4. Where an 6'ption is exercised in favor of
repair must be performed without charge and
buyer agrees in writing to the contrary, goods.
tendered within 30 days. Delay caused by conditions:
beyond the control of the retail seller or. hiss
this 30-day. %
requirement. Where such a delay arises, conforming

goods shall be tendered as soon as possible following.

SEC. 10. Section 1794 of the Civil Code is amended to

-

1794. Any buyer of consumer goods injured by a

b} Ressenable attorney fees may be awarded: , if the. &1

~ . A

L

—11— AB 3374

.1 amount of cost and expenses (including attorney’s fees

9 based on actual time expended) determined by the
3 .court to have been reasonably incurred by the plaintiff
4 for or in connection with the commencement aqd
5 prosecution of such -action, unless the court in ils
6 discretion shall determine that such an a.ward of
7 attorneys’ fees would be inappropriate. -l

8 . SEC.11.- Section 1795.1 of the Civil Code is repealed.
9 17954 No requirement of this chapter shall apply to
10 myequipmen’éeranypaftbhereefwmehmgeempe??nt
11 eFasystemdeéignedteheaﬁeeel;erethemeeeenémeﬁ

12 airwhere.saehesyatemshaﬂbeeemeeﬁxed?ﬁtof_&

13 strueture; unless an express warrenty respeehng sueh
14 eem-penenth&sbeenm&debytheretm—lerfhefeef;.m
15 which event it shall be the duty of the retailer to give
16 effect to the provisions of this ehapter: _

17 SEC.12. Section 1795.5 of the Civil Code is amen_ded
18 to read: N o
19 17955. Notwithstanding the provisions of subdivision
20 (a) of Section 1791 defining consumer good; to mear
21 “new” goods, the obligation of a distributor or retail seller

- 99 of used consumer goods shall be the same as that imposed

93 on manufacturers under this chapter in a sale in which an
94 express warranty is given, except if a distributor or ret_aul
95 seller of used consumer goods makes express warranties
96 with respect to used goods that are sgld in this state, the
97 obligation of such distributor or retail seller shall be the
98 same as that imposed on the manufacturer under this
hapter, except: . _ '
%?) ‘ (511)) It shall ge the obligation of the.distnbutor or retag
31 seller making express warranties w1.th respect to use
39 consumer goods (and not the original manufacturc.ar,
33 distributor, or retail seller making express w_arrgnnes
34 with respect to such goods when new) to maintain, or
35 cause to be maintained, sufficient service and repair
36 facilities within this state to carry out the terms of such
' ress warranties. .
gg ex;()b) The provisions of Section 1793.5.sha11' not apply to
39 the sale of used consumer goods sold in this state. .
40 (¢) The duration of the implied warranty o

ﬂ?h District Court of Appeal Division 2.
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merchantability-and where present the implied Warran¥y 5
of fitness with respect to used consumer goods sold in thi

warranty, shall be coextensive in duration with an expres
warranty which accompanies the consumer good ;
provided the duration . of the express warranty isiig
reasonable, but in no event shall such implied warranties =
have a duration of less than 30 days nor more than three"
months following the sale of used consumer goods to a -
retail buyer. Where no duration Yor an express warranty
is stated with respect to such goods, or parts thereof, the :
duration of the implied warranties shall be the maximum
period prescribed above. '

(d) The obligation of the distributor or retail seller who
makes express warranties with respect to used goods that
are sold in this state, shall extend to the sale of all such..
used goods, regardless of when such goods may have been
manufactured. )

S(IiEIC. 13. Section 1795.8 is added to the Civil Code, to g
read: '

1795.8. Any individual, partnership, corporation, -
association, or other legal relationship which engages in
the business of installing new or used consumer goods,
has a duty to the buyer to install them in a good *
workmanlike manner.

SEC. 14. Article 4 (commencing with Section 1795.9)
is added to Chapter 1 of Title 1.7 of Part 4 of Division 3
of the Civil Code, to read:

Article 4. Service and Repair Warranties

1795.9. Any individual, partnership, corporation, -
association, or other legal relationship which engages in
the business of providing service or repair to new or used
consumer goods has a duty to the purchaser to perform
those services in a good and workmanlike manner.

O

"y s

District Court of Appeal Division 2.
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@ INSTITUTE OF HEATING & AIR CONDITIONING INDUSTRIES

606 North Larchmont Bolevard, Suite A Los Angeles, California 50004 467-1158
Ormcs
Keancth And:reea
Prasident , i
At May 9, 1978
Geae Wolscnberg ‘
VicePresdent 1/
Sheldon Piotkin
Secreiary-T reaxurer
' v
Gerson D, Ribaick The Honorable William Lockyear u,ﬂ S 13"0
Exscusive Director gtate éss?nb%ynnn j y“" w,,..
tate Capitol . e
Rickey Gamore ' A
Zn:ninm Sacramento, California - 95814/i ﬁ” ujaf .

RE: OPPOSITION TO AB 337!1§EPEAL OF SECTION 1795.1)
Dear Assemblyman Lockyear:

Please be advised that the heating and air conditioning
lgdust;y is opposed to the Repeal of Section 1795.1 of
3374. ' '

The history surrounding the exemption of Section 1795.1
was quite clear and concise when it was first intro-
duced and it passed the State Legislature in 1971 with
very little opposition. To date, there has been no
consumer outcry as a result of the exemption and it was
proven to the Legislature that the Song-Beverly Act was
not created to cover the work of real property improve-
ments or systems comprised of many component products.
The terx “contractor” and “contracting" are void with-
in the Act.

The definition of "consumer goods" does not encompass
our type of systems. Any attempt to add such a defini-
tion would cause 2 great deal of confusion and there
has been no public consumer outcry for any such action.
Contractors are not "retajlers” and there are many
laws, rules and regulations that gualify this "._ue.

Protecting the consumer in matters pertaining to solar
equipment may be a justifiable action, however, the
Song-Beverly Act should not be the vehicle to offer
such protection. Many issues relative to solar equip-
rxcezt are already covered in the Enerqy Conservation
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The Honorable William Lockyear
May 9, 1978
Page Two

The heating and air conditioning industry asks that you
consider its proposal that Repeal of Section 1795.1
(Page 11, Line 8) be deleted from AB 3374.

Thank you for your consideration of this proposal.
Sincerely,

INSTITUTE & AIR CONDITIONING INDUSTRIES

Gerson D. Ribnic
Executive Director

GOR/mls

060011

t received by the CA 4th District Court of Appeal Division 2.
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' COUNTY OF LOS ANGELES
DEPARTMENT OF CONSIJMER AFFAIRS

B-96 {ALL OF ADMINISTRATION 500W TEMPLE ST LOS ANGELES. CALHORNIA 80013 17133874 1457

MEMRERS OF THE BOARD

SHIRLEY GOLDINGER

Drrector

May 19, 1978

Assemblyman Bill Lockyer
State Capitol
Sacramento, CA 95814

Dear Bill:
AB 3374 - CONSUMERS WARRANTIES

Per our conversation yesterday, enclosed is our statement of support
for AB 3374. Thank you for agreeing to present this to the Committee
on our behalf, .

Sincerely,

/' SHIRLEY GBLDINGER
Director of Consumer Affairs

kj
Enclosure

PETER F- SCHASARUM
KENNETH HAHN
EDMUND D. EDELMAN
JAMES A, HAYES
BAXTER WARD

eived by the CA 4th District Court of Appeal Division 2.
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SHIRLEY GOLDINGER

Director

COUNTY OF LOS ANGELES
DEPARTMENT OF CONSUMER AFFAIRS

B-96 HALL OF ADMINISTRATION / 500 W TEMPLE ST. / LOS ANGELES, CALIFORNLA 90012 / (213) 974-1452

MEMBERS OF THE BOARD

PETER F. SCHABARUM

KENNETH HAHN
STATEMENT OF SUPPORT EDMUND D. EDELMAN

AB 3374 (Iockyer) CONSUMER WARRANTIES J‘;E;;émﬁg

Because of limitations in Califoruis's Song-Beverly Warrani:y
Act, consumers are denied certain protections and remedies
when many types of consumer prodﬁcts fail to perform properly.
Specificaslly, it appears that products such as furniture,
camping gear, sporting equipment, draperies, luggage and
others are not subject to the Act's implied warranty pro-
visions. What this means to consumers is that if such products
prove to be defective, they have no recourse under Bong-
Beverly., The Los Angeles County Department of Consumer
Affairs, and.. the Ios Angeleé County Board of Supervisors

feel strongly that there is no justification for exempting
these or other consumer products from a law which essentially
and simply says a product must perform as intended, for a

reasonable period of time.

Consumer complaints filed with the Los Angelesa County
Department of Consumer Affairs frequently concern p:.Juct
defects, warranties and unsatisfactory repairs. 8ince our
operntions commenced in April 197, we have processed-over
2,000 such complaints. More product defect complaints were
filed about home furnishing productn than any other type of
consumer good! We nre satisfied that AB 3374 is renponsive

to this demonstrated consumepr prol-lemn.

000013 . 0030
MJN/311
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. Page 2
AR 3374 (Lockyer)

Another critical limitation of the Act has been the exemption
allowed “or air cooling and heating equipment. Consistent
with our basic belief that no consumer goods cught to be
exempted, and in recognition of the advent of a solar
equipmenf industry, we fully support the biil's repesl of

this exemption.
We appreciate your consideration of a bill which quite

simply codifies evefy consumers right to purchase non-

defective merchandise. Thank you.

000014

ved by the CA 4th District Court of Appeal Division 2.
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ASSEMBLY COMMITTEE ON LABOR, EMPLOYMENT, & OONSUMER AFFAIRS
Bill Lockyer, Chairman

HEARING DATE: May 24, 1978

BILL: AB 3374 (To be amended in Committee)

AUTHOR: Lockyer | f “_E c n P Y

SUBJECT: Consumer Warranties

BACKGROUND

The Song-Beverly Consumer Warranty Act spells out specific rights and

remedies available to consumers. Hailed as a model piece of legisla-~
tion at the time it was enacted in 1970, it was felt that the Song-
Beverly Act would set the groundwork for consumer protection legisla-
tion not only in other states but on a federal level as well.

In the eight years that have passed since the Song-Beverly Act was

enacted, ccnsumer agencies have had the opportunity to work extensively

with the statutes and allege that deficiencies of both a conceptual
and technical nature exist.

BILL

AB 3374, as amended, does the following:

1. Broadens the definition of "consumer goods" to include all new
products except for clothing and consumables;

2. Extends accountability for an implied warranty to the retaileér
as well as the manufacturer. In so doing, language is included to
reinforce the retailers right of recovery from the manufacturer.,

3. Clarifies the options that a retail seller must perform where
there are goods not conforming with an express warranty and the
manufacturer does not provide service or repair facilities within
the state. Included is the reguirement that before a consumer is
referred to an independent repair facility, the facility must agree
to perform the necessary work. ‘

4. Allows the court upon making an award to a consumer injured by
a willful violation of the provisions or this chapter to include
costs and fees incurred.

5. Deletes the exemption from the provisions of the Song-Beverly
Act currently extended to air heaters and coolers.

6. Adds sections to the Civil Code requiring that installation,

service and repair of consumer goods must be done in a ‘good
and workmanlike' manner.

000015
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AB 3374 . s
Page 2 :

. ANALYSIS

~

. 1. The products that fall under the regulations of the Song-Beverly
Act 2re those products defined as 'consumer goods'. The present
definition is restricted to predominantly mechanical type products
and excludes such goods as furniture, pnonograph records, tapes,
picture frames and drapes. Due to the manner in which clothing and
consumables are handled, it makes some sense to exempt such goods,
peyond that, the question must be raised as to why any guod should <

‘be excluded: should not all products sold be required to perform o
in the manner intended? The definition of 'consumer goods' proposed

by this piece of legislation would include all goods except clothing

and consumables. ‘

2. Consumer representatives cite the situation where a consumer -
returns a defective product to the retailer, only to be told by the LS
retailer that the consumer must make redress directly to the manu-
facturer, even if the manufacturer is out-of-state. This bill would
require the retail seller to respond to the consumer's problem,

and then in turn seek redress from the manufacturer. The retail seller

is in a better position to communicate with the manufacturer than is

the consumer. Language has been added to reinforce that liability @
remains with the manufacturer, not the retailer.

3. Should a retail seller under Section 1793.3 opt to refer a
consumer to an independent repair facility, the retailer must first
ascertain that the repair facility is willing to service the defective
. good. This provision should eliminate the situations in which a -
consumer is referred from one independent repair facility to another <
and never receives the necessary service.

sibn 2.

4. 1Indigent consumers are often discouraged from seeking legal re-
dress due to court costs. The addition of awards of 'costs and
expenses' by the court to the consumer to cover such out-of-pocket
expenses as filing fees, expert witness fees, marshall's fees, etc.,
should open the litigation process to everyone. .

N

Appea Divi

~
t

S. To date, air heaters and coolers have been exempted from the
provisions of the Song-Beverly Act. The fact that such systems are
comprised of component parts from several different manufacturers
is cited as a reason for the exemption. However, other systems
(burglar alarms, water heaters, refrigerators) have similar qualities-
and are not exempt. Furthermore, due to the possible multi-
manufacturers involved, constractors that install such systems have
expressed their feelings that manufacturers need to be held account-
able for their products so that contractors are not lei* 40lding the 5
bag. Lastly, with the advent of solar energy it is p2 .icularly
important to have safeguards for consumers of solar air heaters and
coolers which are also exempted at the present time.

SUPPORT: Los Angeles Co. Dept. of OPPOSE: General Electric

Consumer Affairs Institute of Heating &
calif. State D.pt. of Air Conditioning

. . consumer Affairs Industries, Inc.
Los Ange}es Co. Board of Gaffers & Sattler, Inc.

Supervisors

Ccalif. Consumer Affairs Assn. . i i
calif. Home Economists Assn. NEUTRAL: Calif. Retailers A
San Mateo Co. Office of Consumer Education

Consultant: Nancy Anton ] : )
N
' o
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COUNTY OF LOS ANGELES
DEPARTMENT OF CONSUMER AFFAIRS

895 HALL OF ADMINISTRATION . 500 W TEMPLE $1 {05 ANGELES. CAL tF ORNIA 90012 . (2131 974 1447

SHIRLEY GOLDINGER MEMBERS OF THE BOARD
Director

PETERF SCHABARUM

May 27, 1978 KENNETH HAHN

. ! ) EDMUND D EDELMAN
J /’ JAMES A HAYES
BAXTER WARD

Honorable Bill Lockyer
State Capitol
Sacramento, CA 95814
Dear Bill:

: An original of the attached letter was gent to each of
W . the "aye" votes on AB 3374 (Consumer Warranties) today.

Thank you again for agreeing to carry the bill and for

your strong support during the Committee's discussion. [QV
c
Sincerely, @]
B .m
' SHIRLEY GOLDINGER >
Director of Consumer Affairs [a)
trdio— 8
THLEEN BOURDEAU o -
Cor.sumer Affairs Specialist <
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COUNTY OF LOS ANGELES

DEPARTMENT OF CONSUMER AFFAIRS .
i 'd-'l:‘\II VAU THAIGE SHOW CIMIE 5 [0, At et 15 CAE f')H;ﬂIAQDoll’ {213 973 1442
SHIKY Y - eyt MEMEE RS O THL- iAKL
Duect - FEIER F SCHAHAK M
May 27, 1978 . KENNE TH HAHL
EDMUND L3 EDEI MA, \
JARE'S A rtAv]e, N
BAXTER waAnRID
. {
Honorable
State Capitol . ' .
Sacramento, CA - 95814 ‘ .
Dear Assemblyman K
AB 3374 (LOCKYER) CONSUMER WARRANTIES ’ L
Thank you for the affirmative vote you cast for aB 3374 ]
‘when it was heard by the Assembly Labor, Employment and N
Consumer Affairs Committee this week. Because of your c
assistance in passing the bill ocut of committee, we have o
an opportunity to improve the Song-Beverly Warranty Act D .
so that it is more responsive to the needs of both s L
consumers and retailers. ‘We appreciate your support of o -
that effort.
Sifzcerely, ?;i
SHIRLEY GOLDINGER <<
Dirzctor of Consumer Affairs 5
c
. =
R KATILREEN BOURDEAU 8
Consumer Affairs Specialist 4 ‘
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AMENDED IN ASSEMBLY JUNE 1, 1978 .
CALIFORNIA LEGISLATURE—1977-78 REGULAR SESSION

 ASSEMBLY BILL . No. 3374

C Igiroduced by Assemblyman Lbckyer '

March 29, 1978

REFERRED TO COMMITTEE ON LABOR, EMPLOYMENT, AND CONSUMER
AFFAIRS

An act to amend Sections 1791, 1791.1, 1791.2, 1792, 1792.1,
1792.2, 1793, 1793.2, 1793.3, 1793.35, 1793.4, 1794, 1795.1, and
1795.5 of, to add Section 1795.8 to, and to add Article 4
(commencing with Section 1795.9) to Chapter 1 of Title 1.7 of
Part 4 of Division 3 of, and te repesl Seetion 17951 of; the Ciwil
Code, relating to consumer warranties. 8

LEGISLATIVE COUNSEL'S DIGEST 05

AB 3374, as amended, Lockyer (L., E., & C.A.) ConsunBr
warranties. _

Emstmg law provides that unless disclaimed, a manufact
ers’ implied warranty of merchantability shall accompany e,x-
ery sale of consumer goods sold at retail.

This bill, in addition, would provide that unless dlsclaun@;i
a retail seller ] unphed warranty shall accompany every SEe

" of consumer goods sold at retail. +

Existing law provides that a manufacturer, dlstnbutorgr
retailer making express warranties as to consumer goods ragy
not limit, modify, or disclaim implied warranties.

This bill would provide that a manufacturer, dls'mbutorér
retailer, in transacting a sale in which express warranties gge
given may not limit, modify or disclaim implied warrantgs.
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AB 3374 —2—
Existing law provides for an action b
good_s asto a willful violation of specifi
provisions and provides. for treble d
fees as to such an action. :
This bill would delete the requirement thet a vielatien
willfel and weuld , addition, provide for demages; rathey
t-han_ weble : s énd any. ‘other appropriate legal am
qultable relief, and costs and attorneys’ fees, as to such
action, ’
Existing law exempts from specil ; ity
is 2 pecified consumer warran
Provisions any equipment or part thereof which is a com w
nent ‘of a heating or air conditioning system. ‘
This b.lll would delete such exemption. i
reg‘h_e bill also wotcild require persons who install or service or
alr new or-used consumer goods to perform such in .
a %ood a?d workmanlike manner. P . neh work in, -
t would recast provisions i'elating to cost of repai :
. air of non-.—.-
conforming goods and also make other related cﬁanges. e

Vote: majority. Appropriation: no. Fis i
. : no. Fiscal committee:
State-mandated local program: no Fos e

Y a buyer of consumers
ed consumer.warranty; s
amages and attorney.

The people of the State of California do enact as foilows:

SECTION 1. Section 1791 of the Civi -
amended to read: ¢ e Civil Code is .
179].  As used in this chapter:

;
%
%
34 o F
g
il

10 ﬁeeempaniedbymexpresswm&nﬁ‘tebheremﬂbuyer p
11 thgreef_m&dsuehpredaetisusederbeughtferméw
12 primarily for personsl; family; or heusehold
ig G!eﬂnngaadbe;ﬂsum&bles;theret&ﬂaﬂeefwhiehm:i

an express warranty, subject to =
15 the provisiens of Seetion -  shall be ta,%

16 (a) “Consumergoads”meaus.;nynew d
; product or part
17 thereof that is used or bought for use pn':m:ilypfor,_ ‘

|-

t

- A
N ~ e ~ N

—3— AB 3374

- 1 personal, family, or household purposes, except for

2 clothing and consumables. . .

-3 . (b) “Buyer”.or “retail buyer” means any individual

4 who buys consumer goods from a person engaged in the
5 business of manufacturing, distributing, or selling such
‘6 goods at retail. As used in this subdivision, “person”
7. means any individual, partnership, - corporation,
8. association, or other legal entity which engages in any
9 such business. : '

10 (c¢) “Manufacturer” means any - individual,
11 partnership, .corporation, association, or other legal
12 relationship which manufactures, assembles, or produces
13 consumer goods, .

14 (d) “Distributor” means any individual, partnership,
15 corporation, association, or other legal relationship which
16 stands between the manufacturer and the retail seller in
17 purchases, consignments, or contracts for sale of
18 consumer goods. _ ) :

19 (e). “Retail seller,” “seller,” or “retailer” means any
20 individual, partnership, corporation, association, or other
21 legal relationship which engages in the business of selling
22 consumer goods to retail buyers. o
23 (f) “Independent repair or service facility” or
24 “independent servieerman service dealer’ means any
25 individual, partnership, corporation, association, or other .
26 legal entity, not an employee or subsidiary of a
27. manufacturer or distributor, which engages in the
28 business of servicing and repairing consumer goods.

29  (g) “Sale” means (1) the passing of title from the seller
30 to the buyer for a price, pursuant te the provisions ef
31 Seetion 240t of the Cemmereial Gede; or (2) a
32 .consignment for sale.

33  (h) “Consumables” means any product which is
34 intended for consumption by individuals, or use by
35 individuals for purposes of personal care or in the
36 performance of services ordinarily rendered within the
37 household, and which usually is consumed or expended in
38 the course of such consumption or use. - =
39 (i) - “Place of business” means, for the purposes of any 3
40 retail seller that sells consumer goods by catalog or mail

ict Court of Appeal Division 2.
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AB 3374

1
2
3
4
5
6
7
8
9
10
11
12

i — S

ord_er,' the distribution point for such goods.
G) _~‘Return to the retail seller” means, for- the
purposes of any retail seller that sells consumer goo&s"ﬁy
catalog or mail order, the retail seller’s place of business &
as ?j;ﬁneczs} in subdivision (i). . B e
| “Clothing” means any wearing apparel
any purpose, including under and ouierggm énzog 0 -
and accessories which are composed primarily of woven -t
malerial, natural or synthetic yarn, fber, or leather-or;
similar fabric. Accessories comgosed ofmo mg parts such;
as, bpt not limited to, glasses' and watches shall not be
considered clothing for purposes of this section,
(l) “Service contract” means a contract in Wn't]hg':to-f
ge:fcg.m, over a Eve]d perfod of time or for a specified”
uration, services relating to th ; e
of a consumer product. % ¢ mamtenance ‘or ior
toSrESci:z Section 1791.1-01’ the ,(-3.1vi1 Code is amende
%7!))1% }1\'5 clllsed in this chapter: 2
a) “Implied warranty of merchantability” or “smpli
warranty that goods are merchantable” Itnyeans thm:i:;)l;ﬁ
consumer goods meet each of the following:
(1) Pass without objection in the trade under th
contract description, ) g
(2) Are fit for the ordinary purposes for which such ..
goods are used. Lo
(3) Are adequately contained, packaged, and labeled
(4) Conform to the promises or affirmations of fac
made on the container or label. CE
(b) “Implied warranty of fitness” means that when the%’-i
retailer, distributor, or manufacturer has reason to know%]
any particular purpose for which the consumer goods aré &
required, and further, that the buyer is relying on the skil{@
and judgment of the seller to select and furnish suitable ¥-
goods, then there is an implied warranty that the goods:-
shall be fit for such purpose. fi g
(c) The duration of the implied warranty ‘of
merchantability and where present the implied warrantf
of fitness shall be coextensive in duration with an expressj * 1

warranty which accompanies the consumer goods,)

2
.;

M

AB 3374

1 provided the duration of the express warranty is
2 reasonable; but in no event shall such implied warranty
3 have a duration of less than 60 days nor more than one

4 year following the sale of new consumer goods to a retail
5 buyer. Where no duration for an express warranty is
6 stated with respect to consumer goods, or parts thereof,
7 the duration of the. implied warranty shall be the

8 maximum period prescribed above. ' ‘

9  (d) Any buyer of consumer goods injured by a breach
10 of the implied. warranty of merchantability and-where
11 applicable by a breach of the implied warranty of fitness
12 has the remedies provided in Chapter 6 (commencing
13 with- Section 2601) and Chapter 7 (commencing with
14 Section 2701) of Division 2 of the Commercial Code, and,
15 in any action brought under such provisions, subdivision
16 (b) of Section 1794 of this chapter shall apply.
17T SEC. 25. Section 1791.2 of the Civil Code is aniended

18 to read:
19 17912, (a) “Express warranty” means:
20 (1) A written statement arising out of a sale to the

21 consumer of a consumer good pursuant to which the
22 manufacturer, distributor, or retailer undertakes to
23 preserve or maintain the utility or performance of ther
24 consumer good or provide compensation if there is ac.
25 failure in utility or performance; or g
26  (2) In the event of any sample or model, that the—
27 whole of the goods conforms to such sample or model..=
28  (b) It is not necessary to the creation of an expres
29 warranty that formal words such as “warrant” or
30 “guarantee” be used or that & speeifie intention to male?&
31 & warrenty be present; but an , but if such words are use

32 then an express warranty is created. An affirmatio
33 merely of the value of the goods or a statements
34 - purporting to be merely an opinion or commendation of—
35 the goods does not create a warranty. >
36 _(c) Statements or representations such as expression8
37 of general policy concerning customer satisfaction which_,
38 are not subject to any limitation do not create an exp;es;:‘:—’
39 - warranty. 7
40 SEC.3. Section 1792 of the Civil Code is amended ttE
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1 read: ’ ' - - g | )
2 1792. Unless disclaimed in the manner ibed by
] h 1er prescribed by
3 this cha‘ptgr, every sale of conisumer goods that are I{;}{:
4 at retail in this state shall be accompanied by
5 manufacturer’s and the retail seller’s implied warran
6 ' that the goods are merchantable. The retail seller shalf
7 have a right of indemnity against the manufacturer jn th
g .ang%zgnt:f a‘zsn y liability under this section. -

- 4. . Section 1792.1 of the Civi > |
10 o 2C, of the Q1wl Code is amenc!l d
11 '17'92..1. _Ebery sale of consumer goods that are sold at7

12 retail in this state by a manufacturer who has reason
13 knov«..r at the time of the retail sale that the goods are
14 reql'ured for a particular purpose and that the buyer i
15 relymg_on the manufacturer’s skill or judgment to seléct:
16 or furnish svitable goods shall be accompanied by such
17 manufacturer’s implied warranty of fitness. C ;

1 made an express warranty shall: ,
2 (1).Maintain in this state sufficient service and repair
3 - facilities reasonably close to all areas where its consumer
4 goods are sold to carry out the terms of such warrranties
5 or designate and authorize in this state as service and
. 6 repair facilities independent repair or service facilities - -
7. reasonably close to all areas where its consumer goods are -
8. sold to carry out the terms of such warranties. - .. -~
©9  As a means of complying with paragraph (1) of this -
10 subdivision, a manufacturer shall be permitted to enter..
11 into warranty service contracts with independent service
12 and repair facilities. The warranty service contracts may
13 provide for a fixed schedule of rates to be charged for
14 warranty service or warranty repair work, however, the
15 rates fixed by such contracts shall be in conformity with
16 the requirements of Section 793-3+e} 1793.3(c). The rates
17 established pursuant to Section 1793.3(c), hetween the

¢c0000

19
20

18  SEC. 5. Section 17922 of the Civil Code is amende

to read:
17922. Every sale of consumer goods that are sold at

18 manufacturer and the independent service and repair '

19 facility, shall not preclude a good-faith discount which is
20 reasonably related to reduced credit and general

21 retail in this state by a retailer or distributor who h:
22 reason to know at the time of the retail sale that the goods i
23 are required for a particular purpose, and that the buyer
24 is relying on the retailer's or distributor's skill or
25 Judgment to select or furnish suitable goods shall be
26 accompanied by such retailer’s or distributor’s implied
27 warrranty that the goods are fit for that purpose. :
28  SEC.6. Section 1793 of the Civil Code is amended fo’
29 read: ;
30 1793. Nothing in this chapter shall affect the right of
31 the manufacturer, distributor, or retailer to make express i
32 warranties with respect to consumer goods. However, a %
33 gna.nufacturer, distributor, or retailer, in transacting a sale* (@
34 in which express warrranties are given, may not limit, -
35 modify, or disclaim the implied warranties guaranteed by
36 this chapter to the sale of consumer goods. - 7

"91 overhead cost factors arising from the manufacturer’s -
92 payment of warranty charges direct to the independent.
93 The warranty servicé contracts authorized by this
24 paragraph shall not be executed to cover a period of time
25 in excess of one year. ,

96  (2) In the event of a failure to comply with paragraph
97 (1) of this subdivision, be subject to the provisions of
28 Section 1793.5. _ :

99  (b) Where such service and repair facilities are
30 maintained in this state and service or repair of the goods
31 is necessary because they do not conform with the Q-
32 applicable express warranties, service and repair shall be ¢
33 commenced within a reasonable time by the .
34 manufacturer or its representative in this state. Im the
35 ease of a defect; molfunetion or failure to -conform with
36 suehexpresswmmﬁes;%hegoedsmustbeserﬁeeder

ppeal Division 2.

ourt o

37 SEC.7. Section 1793.2 of the Civil Code is amended 37 repaired witheut eharge to the eonsumer Unless the O
38 to read: s 38 buyer agrees in writing to the contrary, the goods must 3
39 1793.2.  (a) Every manufacturer of consumer goods 39 be serviced or repaired so as to conform to the applicable ‘=
40 sold in this state and for which the manufacturer has %% 40 warranties within 30 days. Delay caused by conditions v
o ~ . : ~ . «:,r‘m , o S v 0031%__‘ o
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beyond the control of the manufacturer or hijs
representatives shall serve to extend this. 30-day
requirement. Where such delay arises, conforming goods
shall be tendered as soon as possible followin
termination of the condition giving rise to the delay.
(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and

repair facility within this state, unless, due to reasons of .1

size and weight, or method of attachment, or method of

installation, or nature of the nonconformity, such

delivery cannot reasonably be ackomplished. Should the '
buyer be unable to effect return of nonconforming goods -

for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and

Upon receipt of such notice of
manufacturer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods for
service and repair, of or arrange for transporting the
goods to its service and repair facility. All reasonable costs
of transporting the goods when, pursuant to the above, a
buyer is unable to effect return shall be at the
manufacturer’s expense. The reasonable costs of
transporting nonconforming goods after delivery to the
-service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representative in
this state be unable to service or repair the goods to
conform to -the applicable express warranties in two
attempts, the manufacturer shall either replace the goods
or reimburse the buyer in an amount equal to the
purchase price paid by the buyer, less that amount
directly attributable to use by the buyer prior to the
discovery of the nonconformity.

SEC. 8. Section 1793.3 of the Civil Code is amended
to read: ' :

1793.3.

If the manufacturer of consumer goods sold in
this state

for which the manufacturer has made an

repair facility shall -
constitute return of the goods for purposes of this se. ction, .

nonconformity the = :3

ol

s S - n : i

9 AB 3374

-1 express warranty does not provide service.and repair

2 facilities within this state pursuant to subdivision (a) 0
3 Si(i:fion 17932, the buyer of such manufacturer’s
4 nonconforming goods may follow the course of action
5 prescribed in either subdivision (a), (b), or (c), below, as
6 follows:

7  (a) Return the nonconforming consumer goods to the
‘8 retail seller thercof for replacement; or l-'er serviee or
9 repeir in aceordance with the terms and conditions of the
10 express warranty- Fhe retail sellef_sheﬁtphehave the eption
11 te either replace; serviee; or repair nonconforming
12 goeds: I the reteil seller is unable to replace the
13 neneéﬂfeminggeedﬁeriﬁumhletgserﬁegenepmthe
14 goeds se as to effect conformity wrt-h applicable express
15 werranties; sueh retail seler shall feimb&rse the buyerin
16 an ameount cqual to the purehase price paid by the buyer;
i7 lessthatameuntdﬂeeﬂy&tmb&mbletemebythebayer
18 prior to diseovery of the _ : ‘

19  +{b} Return the noreonforming eonsumer geods te any
20 fetmlse}ler;w&hmthmﬂ&te;efhkegeeéseftheme
21 mensufacturer for replacement; or for serviee or repair:
22 Iliheretm}se!lersheﬂhavetheephen%eeﬂ-herrephﬁ& _
23 serviee; or repair the nonconforming goods: reta.zls:e erq|
24 thereof. The retail seller shall do one of tbf: following:

25 (1) Service or repair the nonconforming goods to_UOS

form to the applicable warranty. _ v
Z’? COI(]Z;)nfr?Jepface the nonconforming goods with goods th:é_ >
98 are identical or reasonably equivalent to the warranted(
2 B bl c]ace@
3) Direct the buyer to a  reasonably o
g(l) :htgeiyendent repair ‘or service facility willing to accept <CE_
7 epair under this section. )

g% ser(:;r)ceﬁz;_urng to the buyer the original purchase price
34 Jess that amount directly attributable to use by the buyer =
35 prior to the discovery of the nonconformity. wod b 8
36  In the event that option (1), (2), or (3) is exercis a 14
37 the retail seller, the retail seller or _tbe md_epen ent'—
38 service or repair facility shall have a right of mdqmt‘v.ty_g
‘39 against the manufacturer in the amount of any lability

1]

40 under this subdivision. A
il

Wy

¥
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1.

- service or repair under this section.

- nonconforming consumer goods, when service or repair

— 10— .

(b) Return the nonconformin . 0.
/ 1 ) g consurner goods &
—.ret_‘ad seller of like goods of the same manuféc%u:e: ug‘ o
.--tbl;'j jtge wﬁo-may do one of the following:
ervice or repair the nonconforming . goods to
cor(lgjmg t?’ the Ha}pp]fcab]e warranly. & go0% ‘:to
) Replace the nonconforming goods with goods that
are identical or reasonably equivalent to the fvarrant: :
goods:- B : B
(3) Direct the buyer to a

‘ ' reasonably cl

independent repair or serw'ce'gaczb'ty willing tfof acceofyi

(4) Refund to the buyer the origi ice
/ iginal purchase pric

Ies.?' that amount directly attributable to use by the gJyef-

pr?or)' tg the d:.sl'fovery of the nonconformity.

- {¢) Seeure the services of an independent repai

service facility for the service or repair (I))f&'1 lrt}?;

of the’goods can be economically accomplished. In that

event the manufacturer shall be Liable to the buyer;orte
buyor's -sights; for the setust and reasonable cost of
transporting goods or parts; :
reasenable profit The independent service or 11'?:;:1;

repsenable eost of

facility shall have a right of indemnity against the

manufacturer in the amount of any labili s
ac y liability under this
subdivision. It shall be a rebuttable presumption affecting

the burden of producing evidence that the reasonable
cost of service or repair is an amount equal to that which -
is cl.larged by the independent serviceman for like
services or: repairs rendered to service or repair

customers who are not entitled to warranty protection. ;
3 . e eCl‘lOn. R
Any waiver of the liability of a manufacturer sllljall be void
- and unenforceable. ‘1:-

The course of action prescribed in this subdivision shall |

be available to the buyer only after the buyer has

followed the course of action prescribed in either B3
subd_1v1s1on (a) or (b) and such course of action has not
furnished the buyer with appropriate relief. In no event, *
shall the provisions of this subdivision be available to the %

)
.

)
3

Do -10 ULR M-

—1— AB 3374
buyer with regard.to"'consumer goods with a wholesale
price to the retailer of less than fifty dollars'($50). In no
event shall the buyer be responsible or liable for service
or repair costs charged by the independent repair or .

“service facility which - accepts - service ".or - repair of

nonconforming consumer goods under this section. Such

. independent - repair or service facility - shall only be

authorized to hold the manufacturer liable for such costs.

(d) A retail seller to which any nonconforming
consumer good is returned pursuant to subdivision (a) or
(b) shall have the option of providing service or repair
itself or directing the buyer to a reasonably close
independent repair or service facility eapable of handling
the repaizs and willing to accept service or repair under
this section. In the event the retail seller directs the buyer
to an independent repair or service facility, the
manufacturer shall be liable for the reasonable cost of
repair services in the manner provided in subdivision (¢).

(¢} In the event a buyer is unable to return
nonconforming goods to the retailer due to reasons of size
and weight, or method - of attachment, or method of
installation, or nature of the nonconformity, the buyer
shall give notice of the nonconformity to the retailer.
Upon receipt of such notice of nonconformity the retailer
shall, at its option, service or repair the goods at the
buyer’s residence, or pick-up the goods for service or
repair, or arrange for transporting the goods to its place °
of business. The reasonable costs of fransporting the
goods shall be at the retailer’s expense. The retailer shall
be entitled to recover «all such reasonable costs of @

(@R

vision 2.

transportation from. . the manufacturer pursuant to
Section 1793.5. The reasonable costs of transporting =-
nonconforming goods after delivery to the retailer until ¢
return of the goods to the buyer, when incurred by a .
retailer, shall be recoverable from the manufacturer -
pursuant to . Section 17935. Written notice of 5
nonconformity to the retailer shall constitute return of ©
the goods for the purposes of subdivisions (a) and (b).O
(f) The manufacturer of consumer goods with aQ

wholesale price to the retailer of fifty dollars ($50) 01"%
~ A e A o
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more for which the manufacturer has made express Tl
warranties shall provide written notice to the buyer of =
the courses of action available to him under subdivision &
(a), (b), or (c). =

SEC 85. Section 1793.35 of the Civil Code is amended =2
to read:- C . -

179{}.35. (a) Where the retail sale of seft geeds 2@
clothing or consumables is accompanied by- an express
warranty and such items do not conform with the terms
of the express warranty, the buyer thereof may return the
goods within 30 days of purchase or the period specified
in the.warranty, whichever is greater. The manufacturer
may, in the express warranty, direct the purchaser to
return nonconforming goods to a retail seller of like goods
of the same manufacturer for replacement.

(b) When soft geeds clothing or consumables are
returned to a retail seller for the reason that they do not -
conform to an express warranty, the retailer shall replace
tl'Ie nonconforming goods where the manufacturer has
directed replacement in the express warranty. In the
event the manufacturer has not directed replacement in
the express warranty, the retailer may replace the
nonconforming goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer for
thf: goods, at the option of the retailer. Costs of
reimbursement or replacement are recoverable by a
retailer from the manufacturer in the manner provided
in Séction 1793.5.

SEC. 9. Section 1793.4 of the Civil Code is amended
to read:

17934. Where an option is exercised in favor of
service and repair under Section 1793.3, such service and
repair must be perfoermed witheut eharge and
commenced within a reasonable time, and, unless the
buyer agrees in writing to the contrary, goods
conforming to the applicable express warranties shall be
tendered within 30 days. Delay caused by conditions
beyond the control of the retail seller or his
representative shall serve to. extend this 30-day
requirement. Where such a delay arises, conforming

—13— : AB 3374

1 goods shall be téndered as soon as possible following
2 termination of the condition giving rise to the delay.
3 _SEC.10. Section 1794 of the Civil Code is amended to
4 read:
5 1794. Any buyer .of consumer goods injured by a
6 willful violation of the provisions of this chapter or a
7 willful violation of the implied or express warranty or
8 service contract may bring an action for the recovery of
9 demages three times the amount of actual damages.and .
10 other legal and equitable relief, and, if the buyer finally
11 prevails in any action brought under this section, he or
12 she may be allowed by the court to recover as part of the
13 judgment a sum equal to the aggregate amount of eest
14 costs and expenses (including attorney’s fees based on
15 actual time expended) determined by the court to have
16 been reasonably incurred by the plaintiff for or in
17" connection with the commencement and prosecution of
18 such action, unless the court in its diseretion shall
19 determine that such an award of attorneys’ fees would be*
20 inappropriate. :
21 SEC.11. Section 1795.1 of the Civil Code is repeeled:
22 amended to read: :
23 1795.]. Ne requiremnent of this This chapter shall
24 apply to any equipment or ary pert thereef whieb i
25 mechanical, electrical, or thermal component of a syste
26 designed to heat, cool, or otherwise condition air, bt
27 shall not apply to the system as a whole where suc
28 system sheall beeeme becomes a fixed part of a structures;
29 umless an express warranty respeeting sueh
30 hes been made by the retailer thereof in whieh eventak
31 shﬂbe&edu&eftheret&ﬁertogiveeﬁeette%
32 provisiens of this chapter.
33  SEC.12. Section 17955 of the Civil Code is amend&a
34 to read: _ £
35 17955. Notwithstanding the provisions of subdivisigh
36 (a) of Section 1791 defining consumer goods to mean
37 “new” goods, the obligation of a distributor or retail seller

" 38 of used consumer goods shall be the same as that imposed

39 on manufacturers under this chapter in a sale in whichfgn
40 express warranty is given, except if & distributer or refail

o
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_seller making express warranties with respect to used

makes express warranties with respect to used goods that &
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seﬂerefueedeeﬂmergeedsmakeeexpressw&uanhes
ﬂt-hfespeetteﬂsedgeedet-h&éafeselémthﬂstate-the-}"
ebligation of sueh distributor or retail seller shall be the &
seme a3 that impesed on the manufeeturer under this

(a) It shall be the obligation of the distributor or retail

consumer goods (and not the original manufacturer,
distributor, or retail seller making express warranties
with respect to such goods when new) to maintain ; er
eatise to be maintained; sufficlent service and repalr
facilities within this state to carry out the terms of such
express warranties. s §
{b) The provisions of Section 1793.5 shall not apply to
the sale of used consumer goods sold in this state.
(¢) The duration of the implied warranty of
merchantability and where present the implied warranty , .- {
of fitness with respect to used consumer goods sold in this
state, where the sale is accompanied by an express
warranty, shall be coextensive in duration with an express
warranty which accompanies the consumer goods,
provided the duration of the express warranty is #
reasonable, but in no event shall such implied warranties ™
have a duration of less than 30 days nor more than three
months following the sale of used consumer goods to a
retail buyer. Where no duration for an express warranty
is stated with respect to such goods, or parts thereof, the
duration of the implied warranties shall be the maximum
period prescribed. above. -
(d) The obligation of the distributor or retail seller who

are sold in this state, shall extend to the sale of all such =%
used goods, regardless of when such goods may have been
manufactured.

SEC. 13. Section 1795.8 is added to the Civil Code, to =
read:
1795.8. Any individual, partnership, corporahon, =
association, or other legal relat:onshlp which engages in %}
the business of installing new or used consumer goods, &
has a duty to the buyer to install them in a good and ;x

W 00 ~1CH ON i GO DD b=

— 15 —

workmanlike manner..

SEC. 14. Article 4 (commencmg w1th Sectxon 1795 9)
is added to Chapter 1 of Title 1.7 of Part 4 of Dmsmn 3
of the C1v1l Code, to read: S :

Artlcle 4, Service and Repalr Warrantles '
1795.9. Any 1nd1v1dual partnershlp, : corporatnon
the business of providing service or repair to new or.used

consumer goods has a duty to the purchaser to.perform
those services in a good and workmanlike manner.

: | 0032
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AB_3374
ASSEMBLY THIRD READING
AB_ 3374 ( Lockyer ) As Amended: 1 June 1978
ASSEMBLY ACTIONS: T ralky
* i -e 2
COMMITTEE L., E., & C. A.  VOTE_j]-Q COMMITTEE__. VOTE
Ayes: Ayes: .
Nays: Nays:
DIGEST

The existing Song-Beverly Consumer Warranty Act defines consumer goods for
the purposes of the act.

This hill broadens the definition of consumer goods to include any new product
or part used anc bought primarily for personal, family, or househocld use,
except for-clothing and consumables. '

The Song-Beverly Act applies to warranties of merchantability by manufacturers.

This bill extends the implied warranty to retailers and includes language to ’
reinforce the retailer's right of recovery from the manufacturer.

Existing law provides for an action by a buyer of consumer goods as to a
willful violation of specified consumer warranty provisions and provides for
treble damages and attorneys fees as to such action.

This bil1l additionally provides for any other appropriate legal and equitable
relief, costs, and attorneys' fees.

Existing lTaw exempts from specified consumer warranty provisions any equipment
or part thereof which is a component of a heating or air conditioning system.

This bill deletes that exemption.

The bill also requires a person who installs or services or repairs new or
used consumer gnods to perform such work in a good and workmanlike manner.

FISCAL EFFECT
None .

ASSEMBLY OFFICE OF RESEARCH AB

- Y2/am

6/2/78
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CHIE,ADMINISTRATIVE BFFICER
COUNTY OF I-08 ANGELES

713 HALL OF ADMINISTRATION . LOS ANGELES. CALIFORMNIA §ODI2
874-1101

. Suite 321, 11th § L Building
Sacramento, California 95814
Phone: 441-3888,

nARRY L. HUFFORD
: MEME F THE BOARD
CHIEF ADMINISTRATIVE OFFICER J e 21 , 197§ PEET'EISR g SCHE B:nuu
CHAIRMAN
KENNETH HAHN
. EDMUND D EDELMAN
JAMES A HAYES
Honorable Al€red H. Song BAATER WARD

Chairman, Senate Judiciary
Committee

tate Capitol, Room 3070
Sacramento, California 958

Re: _AsSembly Bill 3

(i’ Consume Tranties

ockyer), relating to

Dear Senator Song:

The Board of Supervisors of the County of Los Angeles supports
Assembly Bill 3374 (Lockyer), relating to consumer warranties. This
bill was introduced at the request of Los Ange’es County mad is in-
cluded in our County-Sponsored Legisiative Program for 1978. AB 3374
is scheduled for hearing before your committee on Tuesday, June 27.

The major problem in the home furnishings field is defective
merchandise, Tne Lous Angeies County Department of Consumer Affairs
has processed over 600 consumer complaints dealing with such
warranties. This is a significant volume, and one that might be
more easily dealt with improved legislation.

Current law provides for implied warranties on consumer goods
with the exception of consumables, "soft goods and air heating and
cooling systems." Confusion over defining what is meant by "soft
goods" has mitigated the effect uf the Warranty Act. We believe it
was the Legislature's intent to exclude only ciothing when it employed
the term "soft goods." AB 3374 would specifically remove hecater and
air cooler exemptions and modify the "soft goods" exemption to mean on

clothing.
In additién, the bili:

1. Deletes the requirement that violations of the act's
warranty provisions be willful. Also deletes the
provision for collecting treble damages (this makes
the law consistent with the Federal Magnuson-Moss
Varranty Act);

000028
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AB 3374 (Lockyer) -2- June 21, 1978

2. Requires persons who install, service, or repair new
or used consumer goods to perfoiam such work in a
""good and workmanlike manner™"; and

3. Requires a retailer's implied warranty, as well as
the manufacturer's, to accompany the sale of all
consumer goods.

Assembly Bill 3374 is specifically .2sponsive to the
persistent difficulties we have encoutered in attempting to
resolve consumer/business warranty disputes.

it is for these reasons that the Board of Supervisors of
the County of Los Angeles supports AB 3374. If you have any
further questions regarding our position on this measure,
please let us know,

Very truly yours,

Do S

Marvin Freedman
legislative Representative
.MF:ds
‘cc: Each Member, Senate Judiciary
Committee
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SHIALEY GOLDINGER June 21, 1978

rector

o | ®
'COUNTY OF LOS ANGELES
DEPARTMENT OF CONSUMER AFFAIRS

B-06 <AL L OF ADVIMNISTRETION 00 W TEMPIE 57 LOS ARG N CACI NG 3007 o 305 fenT

MEMBERS OF THE BOARD

PETERF SCHABARUM
KEMNETH HAHN
EDMUND D EDELMAN
JAMES A HAYES
BAXTER WARD

Honorable Alfred H. Song, Chairman
Senate Judiciary Committee

State Capitol

Sacramento, CA 95814

Dear Senator Soeng:— "

"

3374 ( R) CONSUMER WARRANTZES

We are writing to ask for your "aye" vote when AB 3374 comes
before the Senate Judiciary Committee on June 27, 1978.

This bill strengthens and clarifies the Song-Beverly Warranty
Act. Because of limitations in the Act, consumers are denied
certain protections and remedies when many types of consumer
products fail to perform prope:ly. Specifically, it appears
that products such as furniture, camping gear, sporting equip-
ment, draperies, luggage and others are not subject to the
Act.'s implied warranty provisions. Air heating and coocling
sSystems are exempt ircm the entire Act. Wwhat this means to
consumers is that if such products prove to be defective, they
have no recourse under Song-Beverly., In two years our depart-
ment alonne has processed nearly 2,000 consumer complaints
related to defective merchandise and improper repairs. The
1os Angeleg County Department of Consumer Affalrs, and the Los
Angeles County Board of Supervisors feel strongly that there
is no justificaiion for exempting these or other consumer
products from a law which essentially and simply says a product
must perform as intended, for a reasonabie period of time. We
are equally supportive of the billl's clarification of retailer
and manufacturer responsibility for non-crnforming goods.

We appreclate your consideration of a bill which quite simply
codifims evety consumer's right to purchase non-defective
merchandise and service. Thank you.

" S8incerely,

SHIRLEY GOLDINGER
Director of Consumer Affairs

A

LidLdeln L Ll -
KATHLEEN BOURDEAU '
Consumer Affairs Specialist
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NORTHERN DIVISION
Countiss:

Alameda
Chico
3 Finsno
Matlorn
Monietey
Saramrnto
. San Matno
Santa Clara
Sarta Cruz
3 Staraclane
Sutter
Ter County

Cities:
Meieierl

b) SOUTHIF RN DIVISION
Cauntirs,

Lo~ Angrles
Oranm

San Buinardino
Vienlura

) Cities

Cerittns
Lang.Brach
San Ninnn
Santa Mnnica

A
P

“implied warranties however.

Califbia Consumer Affairs Asociation

500 West Temple Street, Room =86, los Angeles, CA 910041

June 23, 1978

T0: - Members, Senate Judiciary Committ-ze

FROM: Kathleen Bourdean
e Chalrperson, Southern Division

Legi :
SUBJECT : ck'yer) CONSUMER WARRANTIES

On June 27, 1978 AB 3374 will come before the

Senate Judiciary Committee for uearing. On behulf
of our Association's 26 County and City members,
we urge your "aye™ vote at that time, as well as
your resistance to a special interest amendment

- which may be suggested.

AB 3374 strengthens and clarifies Culifornia's
exenplary Song-Beverly Warranty Act. The Act,
which sets forth retailer and manufacturer
responsibilities with regard to the performance

of wvarious consumer goods, currently exempts many
types of products from its provisions. BSuch
exemptions include air heating and cooling systems,
draperies, furniture and other goods constructed
from plieble materials.

'The California Consumer Affairs Association feels
strongly that there is no justification for exempt-
ing any consumer product from an Act which quite
simply says goods must perform as inteaded for a
minimum period of time. We are well aware that

the manufacturing process of many consumer products
is multi-faceted and may invnlve more than one
manufacturer. This fact cannot be entertained as
an appropr:ate argument against the imposition of
Just because a good

is produced anl distributed in a complicated manner
should not relieve retailers and manufacturers

from a fundmental obligation to sell non-defective
merchandise. We urge you to resist efforts to
maintain exemptions for draperies and air heatiug
and cooling units.

000031
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Tage 2

AB »%74 (Lockyer)

We are particularly conzerned about an exemption for the
drapery industry because of the larre number of consumer .
compiaints that are consistently filed concerning defective
Grapes. The Los Angeles and Orange County Departments: of
Consumer Affairs each receive close to 100 drapery-related
complaints a year., These frequent complaints are difficult
to resolve because draperies are not generally "sold with
written warranties and have been exempt from the Act's
implied warranty provisions. AB 3374, by expanding the
definition of consumer good:s, deals with this persistent

consumer problem by making drapery retailers and manufacturers

responsible for the "merchantability™ and "fitness" of

the drapes they sell for a minimum of 60 days. This hardly
seems burdensome and will at least serve to protect
consumers for a certain period of time against the purchase
of defective or improperly constructed drapes. To allow a
special interest drapery exemption is to relieve retailers
and manufacturer= of issponsibility for the goods they sell.
Tuat is blatantly unfair to consumers, and clearly incon-
sistent with the basic intent of the Song~Beverly Warranty
Act. We ask for your bhelp in preserving a consumer's basic
rigkt to purchase ncn-defective goods and services.

Thank yru for congidering our views on this important legis-
L ati J & £
.La 10l - .

KB/dt
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" SENATE COMMITTEE ON JUDICIARY 1977-78 REGULAR SESSION

) AB 3374 (Lockyer)
As amended June 1 R {!QE}Y
- Civil Code FE’»L G *

CONSUMER WARRANTIES

SJww P

; : HISTORY

. Source: Author .

Prior legislation: None

Support: Dept. of Consumer Affairs; L.A. County
Board of Supervisors; L.A. County
Dept. of Consumer Affairs; Calif. Home
Economists Ass'n.; Calif. Consumer
Affairs Ass'n.

Opposition: NoO Known

PURPOSE

The Song-Beverly Consumer Warranty Act provides

legal remedies which consumers may use to enforce

the terms of express warranties given on the products
that they buy.

“ris bill contains a series of amendments to the
Act which would claify language, eliminate ambiguities,
and expand its scope in minor ways.

The purpose of the bili is to make the Song-Beverly
! Consumer Warranty Act a more effective tool for
the redress of grievances. ’

. ' ’ COMMENT

1. Existing law

Under the Song-Beverly Consumer Warranty Act
a warrantor must either. supply repair and

-~
; =

(More)

060033
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retailers for their expense in servicing

service facilities in California to handle
warranty work, or he must reimburse his

el W

warranties. Should the maker of an express
warranty fail to do this, he may be liable
for the actual expenses incurred by the
consumer or retailer in obtaining thcse
repairs promised by the warranty. If that
failure be wilfull, triple damages and
attorneys' fees may be collected.

Scope of the Act

The Act presently covers new mobilehomes,
motor vehicles, appliances, and any product
covered by an express warranty which is
purchased for personal, family, or household
purposes. "Soft goods" and "consumables" are
excluded from many of the Act's provisions.

Under this bill the Act would apply to any
new product purchased primarily for personal,
family, or household purposes. "Consumables”
would continue to be excluded, but the present
exclusion for "soft goods" would be limited

to "clothing."

The significance of this change is that soft goods
such as drapes and carpeting would now be

treated like any c¢ther consumer product- under

the terms of the Act.

Implied warranty oblightions

The Act presently provides that goods not sold
"as is" are accompanied by the manufacturer's

implied warranty of merchantability, and that

that warranty may not be disclaimed.

(More)

MJN/335
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AB 3374 (Lockyer)
Page Three

This bill would provide that such goods would
also be accompanied by the retailer's implied
warranty of merchantability, and the bill would
also give the retailer a "right of indemnity"
against the manufacturer in the amount of any
liability resulting to the retailer .as a result
of that implied warranty.

Sagww Wy

4. Obligations of retaileus

Under the present Act if a manufacturer fails

té establish service and repair facilities to
handle warranty work, the consumer may go to the
retailer which sold the product, and that
retailer has an obligation to repair the product,
replace it, or reimburse the consumer. The
consumer may also go to any other retailer which.
sells the same product by the same manufacturer,’
and that retailer is obligated either to repair
or replace the defective product. (The Act gives
the retailer the right to make good his losses
fror the manufacturer.)

This bill would strike the present language, _
and would state the duties of the retailer which
sold the product and the retailer which did not

in identical terms -- to repair, replace, make

a refund, or send the consumer to an independent
service facility. The bill says that the retailer
which sold the product "shall"” do one of those
four things; it says that a retailer which did

not sell the produzt "may" do one of the four.

. The effect of the word "may" is not clear. Are
the legai obligations of the retailer-seller
different from those of other retailers? 1If so,
how? Does the word "may" mean that a retailer
which did n.c sell the product has no legal
obligation? 1If so, why speak of such a retailer
in the bill? '

ed by the CA 4th District Court of Appeal Division 2.
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AB 3374 {Lockyer)
. Page Four

Penalties

sHOULD NOT THIS BE CLARIFIED?

e ww

The present Act provides that a wilfull'w
violation of its provisions may result in
triple damages and the awarding of attorney's
fees. The Act provides for the enforcement
of the terms or a warranty, but not of a
service contract. .

This bill would add costs to the potential
penalty, and would prcvide that it could be
imposed for a violation of the terms of a warranty
Oor a service contract. '

Heating and air conditioning equipment exemption

As presently drafted, heating and air conditioning
equipment which becomes a fixed part of a
structure is specifically exempt from the

coverage of the Act.

This bill would retain the .exemption for the
heating or air conditioning system as a whole, but
would provide that mechaniczl, electrical, or
thermal components of the system would be covered
by the Act.

Proponents of the exemption justify it by saying
that a heating or air conditioning system. unlike
other products, is put togetiler by a contractor
(requlated under the Contractors' State License
Law) and not by the manufacturer who gives the
warranty. Thus, the warrantor should not be
responsible for the system as a whole.

Good and workmanlike standard

The present Act is silent as to a statutory
standard for installation or repair work.

{More)

0060036
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AB 3374 (Lockyer)
Page Five ’

@

This bill would provide that anyone engaged
in installing consumer goods or in repairing
them has the duty to perform those services
in a "good and workmanlike manner."

Suggested amendment

To clarify the definition of "clothing" the
following amendment should be made: '

On page 4, lines 10 to 12, strike out the
sentence beginning "Accessories composed of
moving parts . . ."

Technical amendments

On page 5, lines 15 and 16, strike out "sub-
division (b) of"

On page 11, line 14, strike out "and"

On page 13, line 10, strike out "finally"

kkkkhkkk
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AMENDED IN SENATE AUGUST 7, 1978
AMENDED IN ASSEMBLY JUNE 1, 1978

CALIFORNIA LEGISLATURE—1977-78 REGULAR SESSION

ASSEMBLY BILL ' No. 3374

A T R S e R ey

Too i
EE N s

.
3

Introduced by Assemblyman Lockyer

March 29, 1978

REFERRED TO COMMITTEE ON LABOR, EMPLOYMENT, AND CONSUMER
: AFFAIRS .

An act to amend Sections 1791, 1791.1, 1791.2, 1792, 1792.1,
1792.2, 1793, 1793.2, 1793.3, 1793.35, 1793.4, 1794, 1795.1, and
17955 of, to add Seetion 17958 to; and to add Arsele X

with Seetion 1795:9} te Chapter 1 of Title 17 &f
Chapter 2 (commencing with Section 1796) to Title 1. 7ofPath
4 of Division 3 of, the Civil Code, relating to consumés

warranties. [a)

LEGISLATIVE COUNSEL'S DICEST

AB 3374, asamended, Lockyer (L., E., & C.A). Consumét-
warranties. . <

Existing law provides that unless disclaimed, a manufactuz=
ers’ implied warranty of merchantability shall accompany e <
ery sale of consumer goods sold at retail.

This bill, in addition, would provide that unless disclaim
a retail seller’s unphed warranty shall accompany every sale
of consumer goods sold at retail.

Existing law provides-that a manufacturer, distributor’
retailer making express warranties as to consumer goods g
not limit, modify, or disclaim implied warranties.

This bill would provide that a manufacturer, dist'nbutor,.ﬁr

0033§
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to such an action.
Existing law exem
Provisions any equip
nent of a heating or
This bill would del

pts. from specified. consumer warranty >
ment or part thereof which is a compo- .
air conditoning system. .
ete such exemption.

The bill also would require persons who install
repair new or used ¢

or service or
onsumer goods t
a good and workmanlike manner.

© 0o ~10 Uk LB

o perform such work in- ‘-
It would recast provisions relating to cost of repair of non- ;
make other related changes,

ation: no, Fiscal committee:; no.
am: no.

B
?“: S

The people of the State of California do enact as follows:

SECTION L. Section 1791 of the Givil Code i .-
amended to read:
1791.  As used in this chapter:

1

2

3
4 (a) “Consumer goods” means any new product or part =
5 thereof that is used or bought for use primarily for
6

7

8

9

personal, family, or household purposes, except for
clothing and consumables.

(b) “Buyer” or “retai} buyer” means any individual
who buys consumer goods from a person engaged in the
business of manufacturing, distributing, or selling such |
11 goods at retail. As used in this subdivision, “person™

means any individual, partnership, corporation,
13 association, or other legal entity which engages in any
14 such business. o
15 {e} “Manufecturer” Ry  individual;
ISPaﬂnership;eerpemﬁeﬂ;esseemﬁen;ereéher.iegﬁl;,_
17 fﬁ!ﬂ‘h@ﬂﬂhﬂ-p‘whfehmﬂﬂﬂf&eh}!es; s or produees

I e ~ M~ . '7.'\.'-,-

-

3 AB 3374
mbehveenﬁ&emmufeemreraﬂdthefe’emlseﬁen;
ptirehases; eonsignments; or ~eontrects for sa-le .'
eonsurpes '

gmds- g < » tid
e . " o H L1 13 Etﬂ!ler means aﬁ,‘
-(-e)- -5Re¥.&ﬂ 581}8‘!1 T 6? . e Qﬁhel'
individual hip; eorperation; asseciation; oF ;
bge}.relehemh;pz i whlel;engagesm%hebuﬁnessefﬁeﬂ'lﬂg

. i . < Je ef
Sy ot bl iy ot
repairing eensumer goods: _ X
%%m%mm*%m%’ 1
teﬂﬁeb&yerferapﬁe&er{-ﬁ}&wﬁl.] i

o o e Temtad selen ey for e
low: e thetsel-ls of business;
e&talegerm&derder;%hérei&&seﬂeﬂp}eee ;
ﬁmmmmwwmg
&ndaeeesseneswlnehareeempesed ert wevenﬂg
mwdamm,&ﬁber_ Wsugg
ee’mideredeleth&ngfarpurpeeesefthﬁseeta?momfor,ﬁ
(c) “Clothing” means any wearing apparel, o
any purpose, including under and outer garments, A
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and accessories composed primarily of woven material
zfz;gu_ral or synthetic yarn, fiber, or leather or similar
ric. :

) (d) “Consumables” means any product which is Kl
zpte.m.ied for consumption by individuals, or use by
individuals for purposes of personal care or in the -
performance of services ordinarily rendered within the
household, and which usually is consumed or expended in
the course of such consumption or use.

(e) “Distributor” means any individual, partnership
corporation, association, or otheNegal relationship wbicl; %
stands between the manufacturer and the retail seller in '
Dburchases, consignments, or contracts for sale of .
consumer goods. ;

_(f) “Independent repair or service facility” or

independent service dealer” means any individual,
pari;r:ersbjp, corporation, association, or other ]ega’I i
entity, not an employee or subsidiary of a manufacturer 9
or distributor, which engages in the business of servicing !
and repairing consumer goods. \’

(8) “Manufacturer”  means any  individual,
parm'ersb:p, corporation, association, or other lega’l
relationship which manufactures, assembles, or produces
consumer goods. :

(h) “Place of business” means, for the purposes of any
retail seller that sells consumer goods by catalog or mail
order, the distribution point for such goods. ' %

) “Retail seller,” “seller,” or “retailer” means any %
individual, partnership, corporation, association, or other
legal relationship which engages in the business of selling
consumer goods to retatl buyers. '

() “Return to the retail seller” means, for the
purposes of any retail seller that sells consumer goods by
catalog or mail order, the retail seller’s place of business,
as defined in subdjvision (h). ’

(k) “Sale”means (1) the passing of title from the seller
to the buyer for a price, or (2) a consignment for sale.

(1) “Service contract” means a contract in writing to ¥
perfom, over a fixed period of time or for a specified |
duration, services relating to the maintenance or repair'

A
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of a consumer product. :
. SEC. 2. Section 1791.1 of the Civil Code is amended
to read: .
1791.1. As used in this chapter: T
(a} “Implied warranty of merchantability” or “implied
warranty that goods are merchantable” means that the
consumer goods meet each of the following: :
(1) Pass without objection in the trade under the

" contract description.

(2) Are fit for the ordinary purposes for which such
goods are used. ' -

(3) Are adequately contained, packaged, and labeled.

(4) Conform to the promises or affirmations of fact
made on the container or label. ‘

(b) “Implied warranty of fitness” means that when the
retailer, distributor, or manufacturer has reason to know
any particular purpose for which the consumer goods.are
required, and further, that the buyer is relying on the skill
and judgment of the seller to select and furnish suitable
goods, then there is an implied warranty that the goods
shall be fit for such purpose.

(¢) The- duration of the jmplied warranty of
merchantability and where present the implied warranty
of fitness shall be coextensive in duration with an express
warranty which accompanies the consumer goods,
provided the duration’ of the express warranty d
reasonable; but in no event shall such implied warrargy
have a duration. of less than 60 days nor more than oBe
year following the sale of new consumer goods to are
buyer. Where no_durdtion for an express warranty Is
stated with respect to consumer goods, or parts theregf,
the duration of the implied warranty shall be
maximum period prescribed above. %h

(d) Any buyer of consumer goods injured by a breac
of the implied warranty of merchantability and whéze
applicable by a breach of the implied warranty of fitrigss
has the remedies provided in Chapter 6 (commencisg
with Section 2601) and Chapter 7 (commencing with

Section 2701) of Division 2 of the Commercial Code, a@d,
in any action brought under such provisions, fvi X
A
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£b} of Section 1794 of this chapter shall apply. e

SEC. 2.5. Section 17912 of the Civil Code is amended &=
to read: ‘ ’ '

1791.2. (a) “Express warranty” means: )

(1) A written statement arising out of a sale to the
consumer of a consumer good pursuant to which the
manufacturer, distributor, or . retailer undertakes to
preserve or maintain the utility or performance of the
consumer good or provide compensation if there is a
failure in utility or performance; or

(2) In the event of any samble or model, that the
whole of the goods conforms to such sample or model.

(b) It is not necessary to the creation of an express §
warranty that formal words such as “warrant” or =]
“guarantee” be used, but if such words are used then an -+ §
express warranty is created. An affirmation merely of the
value of the goods or a statement purporting to be merely .
an opinion or commendation of the goods does not create
a warranty.

(¢) Statements or representations such as expressions
of general policy concerning customer satisfaction which
are not-subject to any limitation do not create an express
warranty.

S(Ii-."JC. 3. Section 1792 of the Civil Code is amended to
read:

1792. Unless disclaimed in the manner prescribed by
this chapter, every sale of consumer goods that are sold
at retail in this state shall be accompanied by the

My b 1
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that the goods are merchantable. The retail seller shall
have a right of indemnity against the manufacturer in the
amount of any liability under this section. o

SEC. 4. Section 1792.1 of the Civil Code is amended
to read:

1792.1. Every sale of consumer goods that are sold at
retail in this state by a manufacturer who has reason to
know at the time of the retail sale that the goods are
required for a particular purpose and that the buyer is
relying on the manufacturer’s skill or judgment to select
or furnish suitable goods shall be accompanied by such

L e TR O
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manufacturer’s implied warranty of fitness. .

SEC. 5. Section 1792.2 of the Civil Code is amended
to read: o

1792.2. - Every sale of consumer goods that are sold at
retail in this state by a retailer or distributor who has
reason to know at the time of the retail sale that the goods
are required for a particular purpose, and that the buyer
is relying on the retailer’s or distributor’s skill or

_judgment to select or Furnish suitable goods shall be

accompanied by such retailer’s or distributor’s implied
warrranty that the goods’are fit for that purpose.

SEC. 6. Section 1793 of the Civil Code is amended to
read: g ' :

1793. Nothing in this chapter shall affect the right of
the manufacturer, distributor, or retailer to make express

-warranties with respect to consumer goods. However, a
‘manufacturer, distributor, or retailer, in transacting a sa-Ie
in which express warrranties are given, may not limit,
modify, or disclaim the implied warranties guaranteed by
this chapter to the sale of consumer goods.

SEC. 7. Section 1793.2 of the Civil Code is amended
to read: : ‘

17932. (a) Every manufacturer of consumer goaods
sold in this state and for which the manufacturer has
made an express warranty shall: ; - o

(1) Maintain in this state sufficient service and repair 5
facilities reasonably close to all areas where its consumer g
goods are sold to carry out the terms of such warrranties'S
or designate and authorize in this state as service .apd
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties. - )

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter,_
into warranty service contracts with independent service 8
and repair facilities. The warranty service contracts may =
provide for a fixed schedule of rates to be charged forg
warranty service or warranty repair work, howe\_rer, theQ
rates fixed by such contracts shall be in cor;forrmty withi
the requirements of subdivision (c) of Section H93-3el

o
o
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" must be serviced or repaired so as to

— 8

1793.3. The rates established pursuant to subdivision (¢)
1793.3, between the manufacturer
and the independent service and repair facility, shall not .
preclude a good-faith discount which is reasonably .
related to reduced credit and general overhead cost
factors arising from the manufacturer’s payment of %
warranty charges direct to the independent service and ¥

of Section 1793-34{e);

' repair facility. The warranty service contracts authorized

by this paragraph shall not be executed to cover a period .

of time in excess of one year.

(2) In the event of a failure to comply with pafagraph .
subject to the provisions of

(1) of this subdivision, be
Section 1793.5.

(b) Where such service and repair facilities are

maintained in this state and service or repair of the goods .

is necessary because they do not conform with . the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the
manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
] conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where such delay arises, conforming goods
shall be tendered as soon as possible following
termination of the condition giving rise to the delay.
‘(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or method of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state, Written notice of nonconformity to the
manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.

“Upon receipt. of such notice of nonconformity the

i

o
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1 manufacturer shall, at its option, service or repair the
2 goods at the buyer’s residence, or pick up _the goods for
3 service and repair, or arrange for transporting the goods
4 to its service and repair facility. All reasonable costs of
5 transporting the goods when, pursuant to the aboye, a
6 buyer is unable to effect return shall be at _the
7 manufacturer’s . expense. The -reasonable.a costs' of
‘8 transporting nonconforming goods after delivery to the
9 service and repair facility until return of the goods to the
10 buyer shall -be at the manufacturer"s expense. .

11 (d) Should the manufacturer or its representative in

12 - this state be unable to service or repair the goods to

13 conform to the applicable express warranties in twe after
14 a reasonable number of attempts, the manufacturer‘shall
15 either replace the goods or reimburse 'the buyer in an
16 amount equal to the purchase price paid by the buyer,
17 less that amount directly attributable to use by the buyer
18 prior to the discovery of the noncc_m.fomuty_._
19 SEC. 8. Section 1793.3 of the Civil Code is amended
20 to read: : .
21  1793.3. If the manufacturer of consumer goods sold in
22 this state for which the manufacturer has made an
23 express warranty does not provide service _a.pd repaiy
94 facilities within this state pursuant to subdivision (a) af
25 Section 1793.2, the buyer of such manufacturt-s
26 nonconforming goods may follow the course of acti
27 prescribed in either subdivision (a), (b), or (c),l:nalow,-D
28 follows:
29  (a) Return the nonconforming consumer goods to t@-
30 retail seller thereof. The retail seller shall do one of t
31 following: ]
32 (1) Service or repair the nonconfprmmg gopds ®
3 conform to the applicable warranty. 5
34' ¢ % (2) Direct the buyer to a re:a.s'fmabbf_ close
35 independent repair or service facility willing to a@g
36 service or répair under this section. )
(3) Replace the nonconforming goods with goods th%

o

7 .

e 38 are identical or reasonably equivalent to the warrant@
39 goods. s
40 4{3) Direet the buyer te & reasenably elea

=
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- less that amount directly attributable to use by the buyer
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ind 3 . e, . faeili i to | ;
(4) Refund to the buyer the original purchase price

prior to the discovery of the nonconformity. il
In the event that option 1) {8); or {3} is exereised by 3
the retail seller; the retail seller or the independent d
serviee or repair facility shall have & right of indemnity
ageimtthemaﬂufaemferin.bheameumém&yliabﬂéﬁ-
{(b) Return the nonconforming consumer goods to any

retail seller of like goods of the same manufacturer within
this state who may do one of the following: ;

(1) Service or repair the nonconforming goods to
conform to the applicable warranty.

8y (2) Direct the buyer to a reasonably close
independent repair or service faciclity willing to accept
service or repair under this section. :

{3) Replace the nonconforming goods with goods that *
are éldentical or reasonably equivalent to the warranted '
goods.

{3y Direst the buyer to a reasenably elose
independent repair or serviee faeility willing to aceept
Serviee or repair under this seekon:

{4) Refund to the buyer the original purchase price
less that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.

(¢) Secure the services of an independent repair or
service facility for the service or repair of the
nonconforming consumer goods, when service or repair
of the goods can be economically accomplished. The

manufacturer shall be liable to the buyer, or to the
independent repair or service facility upon an
assignment of the buyer’s rights, for the actual and
reasonable cost of service and repair, including any cost
for parts and any reasonable cost of transporting the
goods or parts, plus a reasonable profit. 1t shall be a

mﬁqp‘~‘-‘ [T
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rebuttable presumption affecting the burden of
producing evidence that the reasonable cost of service or
repair is an amount equal to that which is charged by the
indeperident servieeman service dealer for like services
or repairs rendered to service or repair customers who
are not entitled to warranty protection. Any waiver of the
shall be wvoid and
unenforceable.
_ The course of action prescribed in this subdivision shall
be available to the buyer only after the buyer has
followed the course of action prescribed in either
subdivision '(a) or (b} and such course of action has not
furnished the buyer with appropriate relief. In no event,
shall the provisions of this subdivision be available to the
buyer with regard to consumer goods with a wholesale
price to the retailer of less than fifty dollars ($50). In no
event shall the buyer be responsible or liable for service
or repair costs charged by the independent repair or
service facility which accepts service or repair of
nonconforming consumer goods under this section. Such
independent repair or service facility shall only be
authorized to hold the manufacturer liable for such costs.

(d) A retail seller to which any nonconforming
consumer good is returned pursuant to subdivision (a) or N
(b) shall have the option of providing service or repair -
itself or directing the buyer to a reasonably close 5
independent repair or service facility end willing to'p
accept service or repair under this section. In the event'>
the retail seller directs the buyer to an indepenfient )
repair or service facility, the manufacturer shall be liable
for the reasonable cost of repair services in the manner
provided in subdivision (c). o

() In the event a buyer is unable to return

" nonconforming goods to the retailer due to reasons of size,_
. and weight, or method of attachment, or method of ©

installation, or nature of the nonconformity, the buyer=
shall give notice of the nonconformity to the retaj!er.o
Upon receipt of such notice of nonconformity the ret_allerU
shall, at its option, service or repair the goods at thet3
buyer’s residence, or pick up the goods for service oré

A
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repair, or arrange for transporting the goods to its place -

of business. The reasonable costs of transporting the

goods shall be at the retailer’s expense. The retailer shall -
“ be entitled to recover‘all such reasonable costs of

transportation from the manufacturer pursuant to
Section 1793.5. The reasonable costs of transporting
nonconforming goods after delivery to the retailer until
return of the goods to the buyer, when incurred by a
retailer, shall be recoverable from the manufacturer
pursuant to Section 1793.5. Written notice

the goods for the purposes of subdivisions (a)} and (b).

(f) The manufacturer of consumer goods with a -

wholesale price to the retailer of fifty dollars ($50) or

more for which the manufacturer has made express . .

warranties shall provide written notice to the buyer of

the courses of action available to him under subdivision

(

to read:
1793.35.
consumables is accompanied by an express warranty and
such items do not conform with the terms of the express
warranty, the buyer thereof may return the goods within
30 days of purchase or the period specified in the
warranty, whichever is greater. The manufacturer may,
in the express warranty, direct the purchaser to return
nonconforming goods to a retail seller of like goods of the

(by, or (c).

.same manufacturer for replacement.

(b) When clothing or consumables are returned to a
retail seller for the reason that they do not conform to an
express warranty, the retailer shall replace the
nonconforming goods where the manufacturer has
directed replacement in the express warranty. In the
event the manufacturer has not directed replacement in
the express warranty, the retailer may replace the
nonconforming goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer for
the goods, at the option of the retailer. Costs of
reimbursement or replacement are recoverable by a

of
nonconformity to the retailer shall constitute return of |

a) ’ )
SEC.8.5. Section 1793.35 of the Civil Code is amended

(a) Where the retail sale of clothing or

‘ e 1T e R e
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retailer from the manufacturer in the manner provided
in Section 1793.5.

{c) Where the retail sale .of draperies is not
accompanied by an express warranty and the sale of such
draperies is accompanied by a conspicuous writing
disclaiming the retailers implied warranty of
merchantability on the fabric, the retailer’s implied
warranty of merchantability shall not apply to the fabric.

SEC. 9. Section 17934 of the Civil Code is amended
to read: ' ' ’ ’

1793.4. Where an option is exercised in favor of
service and repair under Section 1793.3, such service and
repair must be commenced within a reasonable time, .
and, unless the buyer agrees in writing to the contrary,
goods conforming to the applicable express warranties
shall be tendered within 30 days. Delay caused by
conditions beyond the control of the retail seller or his
representative shall serve to extend this 30-day
requirement. Where such.a delay arises, conforming
goods shall be tendered as soon as possible following
termination of the condition giving rise to the delay.

SEC.10. Section 1794 of the Civil Code is amended to
read: ' N

-1794. Any buyer of consumer goods injured by a-
willful violation of the provisions of this chapter or ®
willful violation of the implied or express warranty of}
service contract may bring an action for the recovery oF
three times the amount of actual damages and other legdD
and equitable relief, and, if the buyer finally prevails i
any action brought. under this section, he or she may lig
allowed by the court to recover as part of the judgme
a sum equal to the aggregate amount of costs and(

- expenses (including attorney’s fees based on actual ti

expended) determined by the court to have bee

reasonably incurred by the plaintiff for or in connectioss

with the commencement and prosecution of sueh aet

an award of atterneys’ fees would be inapprepriate: such

action. =
SEC. 11. Section 1795.1 of the Civil Code is amendeg
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' to, read: -

‘mechanical, electrical, or thérmal component of 4 system 1.

‘have a duration of less than 30 days nor more than three .:.
“months following the sale of used consumer goods to a

" are sold in this state, shall extend to the sale of all such -

1795.1. Thls chapter sha.ll apply to any egmpment or;
designed to heat, cool or otherwise condition air, but
shall not apply to the system as a whole where such a k-
system becomes a fixed part of a structure. - -

»*SEC. 12. Secuon 1795 5 of the Civil Code is a.mended &
toread:

1795.5. Not\vlthstandmg the provxslons of SllblelSlOI'l 4
(a) of Section 1791 defining consumer goods to mean ! k

“new” goods, the obligation of'a distributor or retail seller %} |
of used consumer goods shall be the same as that imposed :

on manufacturers under this chapter in a sale in whlch an %
express warranty is given, except: - . 5

(a) It shall be the obligation of the dlstnbutor or retail 1
seller makmg express warranties with respect to-used §

mtli'_;'ffegﬁect to such goods when new) to mamtam “‘ '

carry“out the terms of such express warranties. 'aj
(b)-The provisions of Section 1793.5 shall not apply to
the sale of used consumer goods sold in this state. ¥
(c) The duration of the implied warranty of :
merchantability and where present the implied warranty £}
of fitness with respect to used consumer goods sold in this %
state, where the sale is accompanied by an express 1
warranty, shall be coextensive in duration with an express §
warranty which accompanies the consumer goods .
provided the duration of the express warranty is §
reasonable, but in no event shall such implied warranties 3

retail buyer. Where no duration for an express warranty ¢
is stated with respect to such goods, or parts thereof, the #
duration of the implied warranties shall be the maximum 3
period prescribed above. E
(d) The obligation of the distributor or retail seller who .
makes express warranties with respect to used goods that 1§

: ._,.;‘7:.‘1 _used goods, rega
] 2. ma.nufactured ¢
£ SEC.13: Seeheﬁ-l—'-?QS—S:s.

| 2 SEC, I3. ‘Chapter 2 (commencing with Séction 1 7.?;621 o5

277« is added to 'FJtIe'I.;?’IofP art 4, ofD:m’.-on '3 of the
- 8 Cade, to read et

12 17’96
.13 association, or other legal relationship which engages én
" 14 the business of installing new or used consumer. goods

. 97 consumer goods has a duty to the purchaser to perform

ST _..15-—'. '

of when such

Ahy mdundual partnerslup, corporatlon,

15 Has a duty to the buyer to mstall them in. a good and
g 16 worlunafilke manner

18 ﬂaédedteGh&pter}ef%ﬂeHefM!emesma
19 of the Givil Gede; to read: |

0
gl " Ardele % Semeemdﬁepmr%&nhesv

93 ¥0BH:
94 17965 Any

md1v1dual partnersmp, .corporatlon
95 association, or other legal relationship which engagess ;%
96 the business of providing service or repair to new or u

=

_ 928 -those services in a good and workmanhke manner. A
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POSITIONS DATE TYPED: prpsop

SUPPORT: Dept. of Consumey Affairs; L.A. County .
’ Board of Supervisors; L.A. County Dept Boilb NUMBER: AR 2374
J of Comsumer Affairs; CA Home Econcmics .
Assn. CA Consumey Affairs Assn. AUTHOP: Lockyver

AMENDED COPY:5/7/78

Committee Votes: Senate Floor Vote:

Assembly Floor Vote: 24-0, p, 15363 (6/8/78)
3 DIGEST
] ———
g This bill, relating to consumer warranties provides the following: .
. (Q\V
4 1, Provides that unless disclaimed, a retail seller's implied c
S warranty is to accompany every sale of consumer goods sold o
3 6 at retail. k2
> 7 =
B 2. Provides that a manufacturer, distributor, or retailer, )
3 - in transacting a sale in which express warranties are given
10 may not limit, modify, or disclaim implied warranties, @
1 o
5 12 3. Deletes the exemption from specified corsumer warranty pro- 2‘
/ 13 vigions any equipment or part thereof which is a component —
1; of a heating or air conditioning system. o
1 ‘ —
" 16 4. Requires persons who instail or remove or repair new or used §
17 consumar goods to perform such work in a good and workmanlike O
18 manner. -
> B
20 5, pProvides for appropriate legal and equitahle relief, and costs ﬁ
21 and attorneys' fees, as to an action by a buyer of consumer D
22 goods relative to a willful violation of specified consumer a)
23 warranty provisions. c
.\ 2” G
3 25 : <
26 FISCAL EFFECT: O
g; Appropriation: No. Fiscal Committee: No. Local: No. O
: <
30 ' 2
} 31
).32 ‘ _ NEXT PAGE _ 3
w33 =
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35 ’
36 000046 =
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ANALYSIS CONTINUED: PAGE - DATE TYPED: 8/8/78 -
DIGEST - BILL NUMBER:aR 2374

' C
COMMENTS :

Existirg law : :

mng-aeverly Consumar Warrantv Act, a warrantor must either
supply repair and service facilities in California to handle warranty :
work, or he must reimburse his retailers for their expense in servic- ¢
ing warranties. Should the maker of an express warranty fail to do .
10 thias, he may be liable for the actual expenses incurred by the con-

1] sumer or retailer in obtaining those repairs promised by the warranty.

12 It‘lil:hat gailure be willful, triple damages and attorneys' fuoes may be

13 collected. ‘ :
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ed by the CA 4th District Court of Appeal Division 2.
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" [SENATE DEMOCRATIC CAUGUS|™11 %28 3374 (he dmaoed: 8-7-75 )

' SENATOR OMER L. RAINS, Chairmen Author: Lockyer (D)
E)

ubject: Consumsr Warranties

s

Policy Committes: Judiciary

Ayes ( 5) Beverly, Sieroty, Wilson, Deukmejian, Song

5 Noes ( 1) Dennis Carpenter
Assembly Floor Vote: 73 AYES; 0. NOBS.
Summary of Legislation:
The existing Song-Beverly Consumer Warranty Act defines consumer. goods Ior the purposes
5 of the act.

This bill broadens the Jefinition of consumer goods to include any new product o. part
used and bought for personal, family or househcld purposes except for congumables and
clothing. :

The Song-Beverly act applies to warranties of merchantability by manufacturers.

This bill extends the implied warranty to retailers and gives the retailer a “right of

N indemnity™ against the manufacturer.

’ This bill also states the duties of the retailer, who sold the product and the retailer

which did not, to repair, replace, make a refund or send tha customer to an independent

service facility. ) .

Existing law provides that a willful violation of its provisions results in treble dame\]
ages and attorneys’ fees. ) c

This bill provides any other appropriate legal and equitable relief, costs and attome%'
fees.

Existing law exempts from specified consumer warxanty provisions any equipment or part >
_thereof which is a component of a heating or air conditioning system. ()

Thiig bill deletes that exemption. '

This bill permits drapery retailers to exempt themselves from warranty of fabric by dz.g
claiming such in a conspicuous writing which accompanies the sale of draperies.

A This bill also requires a person who installs or services or repairs new or ugsed cons

goods to perform such work in a good and workmanlike manner.

of Agop

Fiscal Effect: =

None 8

Pm&ent-: . U

3 Department of Consumer Affairs california Home Economists Associatig
Los Angeles County. Board of Supervisors Consumer Affairs Association _QrT

1os Angeles County Department of Consumer Affairs . "(?5

opponenta: . 5

‘ =

~ Arguments in Support: &

‘ Proponents state deficiencies of both a conceptual and and technical nature exist and
this bill clarifies and eliminates ambiguities, which make the Song-Beverly act an ()
sffective tool in some cases for the redresa cf grievances. D)

‘\_rs_vw- <
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FILE COPY

UNFINISHED BUSINESS

CONCURRENCE IN SENATE AMENDMENTS

AB_ 3378 ( Lockyer ) As Amended: 7 August 1978

)

ASSEMBLY VOTE_ 74-0 (8 June 1978 _) SENATE VOTE_ 25-6 (_ 21 Augqust 1978

Original Committee Reference: L., E., & C. A.
DIGEST

As passed by the Assembly, this bill:

1) Included any new product or part used and bought primarily for personal,
family, or household use (except for clothing and consumable) in *he
definition of "consumer goods" for. purposes of the Song-Beverly Consumer
Warranty Act.

2) Extended the implied warranty now given to manufacturers to retailers and
included language to reinforce the retailer's right of recovery from the
manufacturer.

3) Required a person who installs, services or repairs new or used consumer goods
to perform such work in a good and workmanlike manner.

4) Required a manufacturer who fails to service or repair a product after two
altempts to replace the product or give the buyer a full refund.

The Senate amendments:

1} Require the nanufacturer, after a reasonable numter of attempts, to repiace
the product or provide a refund.

2) Allow the retail sel]gr to direct the buyer to a reasonably close independent
repair or service facility if the manufacturer does not provide such services.

3) Remove the right of indemnity against the manufacturer in the amount of
liability to the retail seller and the independent service or repair facility.

F1SCAL EFFECT
None
COMMENTS

What constitutes "a reasonable number* of attempts at service or repair?

38/pk , KSSEMBLY OFFICE OF RESEARCH - AB 3374

8/72/18 ..
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The Song-zeverly Consumer Warranty Acr, enacted in 1970, wasz z response to
the misuse oFf formal written warranties by manpufacturers and reteilers

to nromots retail sales. Intended to clavify the lergal relations bhetween
v buyer and mapufazctur sr, the Act LrLsses on tne manufacturer 2 primarv
'=59mnslbll_ty cermensurate with that which written warranties and ac-
vertisements lezd ~.or.\.s“.n*.er.-a to belizve the manufacturer has assumed.

Most ratail sales of conscmer goods in Celifcrnia are sukject te Sorg-
Paverlv and to the Californies Cummericsi Code and many also to the faderal
Magnuson-Moss Consumsr wWarranty Act. Magruson-Moss generaily only e

v ] cuireec certain disclosures about warranties and it does not svpersede
Song-Beverly when to &2 £o weuid deprive consuzers of rights or remedies.
vha Chmnercial Code ciffers from Sony-Revarly in the definition of
written wasranty. The Commereial Zoae gefiniiion focuses cn what i1s
caid zbout the product at the time of szle, while Song-Beverly looks

ro futurz parlormince 2nd the resmonsibilities of the warrantor in case
v | of future failure.

AB 3372 would'ccrrect somc ol the deficiencies disczovered by wonsuvmer.
2gencies That have werked with the ACt over the last elght years. Maan-
facturers zad tallers alse particiocated in the billi's drafting, and
the bill as e.roll ed represents a compromise gerneralily acceptable to the
) interested uarties.

2 RLqu" . :

2. SPECIPIC FINTINZES
Teclhaps thsz major s:idstantive change AB 3274 makes in -Song-Beverly

ki '~ i5 the naw broadehud definition of consumey goods (Civil Code
secticn 179l (a) and (K))}. The nresent Act covers new machine-like
devicds (with or without written warrantiesz): new goods with

writtsn warranties, except scft goods «ud zznziumables; and used
goods wizh written warranties, except soit goods and consumablas.

' AR 3374 walulid redafine ceasur:r _dgcodg o3 "any rew product or part

Y therewt that is used or bougnt for ase peimarily for personal,

‘ femiiy, or boussansld sarpeses exce et fzr clisthing and consumahlas.”
mne bill woula Gefine rlo:h;;l as “any wearing apparel, worn for
any purpose; tncludipg uvnder and ocuter goarmants, shoes. znd
accessdries wng;a=a~rrﬁump~seu‘pr;mgrlly of woven material,

materias Os ‘chetic varn, \fiher or leather or aimilar fabrie.

~ Auvsansar s ga?“ﬂﬁe" af mbvjrcigcon.zz'ec nex :ﬁgge)

TRECOMMENDET G
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pzrte  such as, but nat linmitad o, glasses znd waiches shail wsot
Le considered clothing for the purposes of the section.®

The new definiticn of consumer goods Jould hring several kinds

of goods under cthe pct's sway for the first time: cloth, furniture,
tents, linens, and draperies. Drapa2ry retailers Jdo not want

to he responsible fcr warrznting the m:rcnantability of drapery
febric. They proscsad an amendmcnit, which the a2uthors accepted

®s New Civil Code Sectien 1793.35(c), that wiil permit a drapery
retailer to fisclaim liability for an implied warrantyv of
merchantability on drapery fabric. The d*apery reteilers argue
that tne right to make such a disclaimer is necessary hecause
fabric mills, most cf which are out of state, have never guaranteed
fabric lefore and would be likely to stop doing business in
califorria if California law required such & warranty. -

Another provision of AB 2374 would alsc expand the Act's coverage -
deleting the existing exemption for heating and air conditioniug
ecuipment (Civil Code Section 1795.1). That exemption, a2dded in
1971, is justified, according to the Institute of Heating and air
Conditioning Industries, by the nature of such systems, which are-
mace up of components made by various manufacturers. The institute
claims thet lizbility for failure of a system to conform to warzanted
claims is impossible to assess among the various manufacturers. The
Tnstitute &lso asserts that there have heen no problems with warcantie
0f heating and air conlitioning devices in the vears the zxemption
has been in force. Proponents of AB 3374 point- ott that other goods
covered by the Act are in a similar situation {appliances and
automobiles often contain components oi varying manvfacturers) and
that in any case the burden of proof shall fall on the industry to
demonstrate why any new good soid jin La ifornia should nct be
merchaatable, i.e. should not carry the implield warranty of merchant-
ahll;ty conferrea by the sSong- ReverTj et ’

Lo

Another substantive amendment to Song-Bu.orly that would he made by
2B 3374 would extend re€sponsibiiicvy for the Jmplied warranty of mer-
chantability conferred on all new goods covsred by Song-Beverly tc the
retailer. This amsndment (to Civil Code Sectieon 1792) is intended to
remedy the present problems of consumers who cannot deal directly with
the manufacturer wnen a covered consurer good proves unmerchantabie
(Section 1791.1 defines the cconespt of merchaptability}, The amendmen
to Section 1792 also adds an explicit statement of a retailer's right
of indemnity against a manufacturer in the amount of any liability und
the section. :

AB 3374 would amend Civil ¢ode 5=zction 1783.2:!1) to provide that a
manufacturer or its representative has "a reascnable number" or
attempts (rather than an unlimited number, as presently) in which

te service or repair goods that do not conform Lo express warranties,
after which the manufacturer must replace the goods or reimburse

the consumer.

000051 :
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AE 3374 wculd arend Civil Code Section 1793.3 to clarify the actions

available to 2 retaij seller when the manufactuvrer who makes ar express

"a:‘anty does not nave repair facilities in Califcrnia. This is one
of several clar fying amendments to the Act.

The bill would amend Civil Code Section 1794 to previde that a
prevailing consumar may be awarded costs (court ansts, i.e. f£iling
and process fees) and expenses (i.e. expert witness fees), The
absence of such a previsicn can deter consumers from pursulnq a
vislation of the act through the ¢ocurts, a. dleadvant:ge not egually
felt by the yetailer ¢or manufacturer.

The bill would add 2 new chapter, "Standards for wWarrarty Wexk",
requiring that instaliation ard service or rerair of consumer gocds
be done in a “"good and workmznlike manner™. These sections will
provide a tasis for wmesclving complex issues of maltiple liability
when a consuper good is improperly installed or repaired.

PISC2L IMPACT

None or this Department.

VOTE

Assemblv: 74-0
Sanate: 25=6

RECOMMENDATICN: Sign

" AB 3374 would incrzase the consumer protection afforded hv the
Song-Beverly Consumer Warrantv Act by making recessary clarification

and substantive changes.

000052
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. ENRJLLED BILL REPORT Business and Transperiation Agency
DEPARTIENT Motor Vehicles ATTHOE BILL NUMBER
Lockyer
SORECY ‘ A8 3374
Song-Beverly Consumer Warranties Act

SUMMARY: Imposes, unless disclaimed, a retail seller's warranty of merchantabiiity
upon consume> goods sold at retail; prohibits modification, limitation, or disclaimer
of implied warranties in any sale transaction in which express warranties are given:

DETAILED ANALYSIS: Existing law provides a comprehensive framework regulating the
rights and 1iabiTities of manufacturers, retailers and purchasers_of consumer goods
regarding express and implied warranties.

This bill, in addition to a number of amendments of no concern 'to this department,
provides that a retail seller's implied warranty of merchantability, unless disclaimed,
shall accompany every sale of consumer goods sold at retail. This woulid include the
retail sale of motor vehicles,

This bil11 further provides that in the case of a defect, malfunction, or failure
to conform with an express warranty the goods must be serviced or repaired without
charge to the consumer by the manufacturer. If the manufacturer does not provide
repair facilities within the state, the retail seller shall have the option of repairing
or repiacing the nonconforming goods.

COST ANALYSIS: This bill creates no added cost to this department.

LEGISLATIVE HISTORY: This bill is sponsored by Assemblyman Lockyer,
elate s: SB 1125 {Song) regarding retail warranties on “soft goods";

3 1361 (Zenovich) regarding automobile warranties as insurance.

RECbMMENDATION: This department recommends SIGN because the bill may provide additiona
protection To the consumer.

FOR FURTHER INFORMATION, PLEASE CONTACT:

Doris V. Alexis, Director
Day Phone: 445-5281
Evening PHone: 441-4980

FOR TECHNICAL INFORMATiON. PLEASE CONTACT:

John Holmes, Chief, Division of Compifance
Day Phone: 445-6340
Evening Phone: 421-1438

Leonard M, Bleier, Legislative Liaison Officer
Day Phone: 445-9492
Evening Phone: 488-3190
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* CHI& ADMINISTRATIVP!)FFICER
COUNYY OF LOS ANGELES

ﬂ 713 HALL OF ADMINISTRATION / LOS ANGELES CALIFORNIA 30012
/ ; L 974-1101
1= x| Suite 321, 11th § L Building
% y - Sacramento, California 95814
Phone: 441-7888
HARRY L. HUFFORD
CHIEF ADMINISTRATIVE OFFICZR MEM%%E_E gF ST'PIEAEE:SS
September 5, 1978 - SCHABARUM
KENNETI{ HAHN
EOMUND ES EAD'.U;\;;‘
- JAM! HA
ilonorable Edmund G. Brown, Jr. BAXTER WARD

Governor of the State of California
State Capitel
Sacramento, California 95814

Re: Assembly Bill 3374 (Lockyer), relating tc'Consumer
Warranties

Dear Governoer Brown:

The Board of Supervisors of the County of Los Angeles supports
Assembly Bill 3374 (Lockyer}), relating to consumer warranties, which
has been approved by the Legislature and awaits your action. This
bill was introduced at the request of Los Angeles County and is
included in our 1978 County-sponsored Legislative Program,

The major problem in the home furnishings field is defective
merchandise. The Los Angeles County Department of Consumer Affairs
has processed over 600 consumer complaints dealing with such
warranties. This is a significant volume, and one that might be
more easily dealt with with improved legislation.

Current law provides for implied warranties on coasumer goods
with the exception of consumables, '"soft goods, and heating and air
cooling systems." Confusion over defining what is meant by '"soft
goods"” has mitigated the effect of the Warranty Act. We believe
it was the Legislature's intent to exclude only clothing when it
employed the term "soft goods." AB 3374 would specifically remove
heater and air cooler exemptions and modify the "soft goods"
exemption to mean only clothing.

In addition, the bill:

1. Deletes the requirement that violations of the act's
warranty provisions be willful. Also deletes the pro-
vision for codllecting treble damages (this makes the
law consistent with the Federal Magnuson-Moss Warranty

Act); . .

2. Requires persons who install, service, or repair new
or used consumer goods to perform such work in a 'good
and workmanlike manner'; and

ed by the CA 4th District Court of Appeal Division 2.
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AB 3374 (Lockyer)} Co-2- September 5, 1678

3. Requires a retaiier’s implied warranty, as well as
the manufacturer's, to accompany the sale of all
consumer goods.

Assembly Bill 3374 is specifically responsive to the persistent
difficulties we have encountered in attempting to resolve consumer/
business warranty disputes.

For these reasons the Board of Supervisers of the County of °
Los Angeles respectfully requests that you sign Assembly Bill 3374.

Very truly yours,

az‘¢¢¢.(jine¢£&¢u--‘
Marvin Freedman
Legislative Representative

MF:eb
cc: - Assemblyman Bill Lockyer
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ENROLLED Blii (~EMORANDUM TO GOVERNOR DATE September 6, 1978
Bl NO. AR 3 AUTHOR  Lockyer
Yote—Senale

Ayes— 25

Noes— ¢ - Briggs, D. Carpenter, Cusanovich, Richardson, Russell, Stull

Yote—Assembly
Ayes—74
Moes— g

AR 3374 - Lockyer

This bill would make the follow-ng substantive

changes in the laws governing warranties appllcable
to the retail sale of consumer goods:

PNET.40) |.g8 B QUAH

[QV
1. Expand the products covered under the warranty C
provisions by redefining consumer goods as "any
new product or part thereof used or bought prlmarng
for personal, family or household purposes, except_
clothing and consumables." (Currently, products
other than motor-  vehicles and machine like produc
are only covered by the act if they are sold with
express warranties, and soft goodd and consumablesy
are exempted.) <
. Y—
2. Extend responsibility for an implied warranty of O
merchantability to retail sellers and give the retZile
a right of indemnity against the manufacturer. 8
O
3, Delete the existing exemption for components of
heating or air conditioning systems. .g
4, Allow retail sellers of draperies to disclaim E
- the retailer’'s implied warranty of merchantability(3
as tothe fabric if there is no express warranty S
and a conspicuous writing disclaiming an <
implied warranty. <
O
5. Allow a consumer, who prevails in an action brough®
for a willful vioclation of warranty prov1s:.ons. toS
recover costs and expenses (including attorney's >,
fees based on actual time expended.) . ®)
Legislative Secreta OOO a}_')
Recommendation egislative ry e :
RLM APPROVE ‘ 056 3
Joe -
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6. Require persons who install, service or
 fepair new or used consumer goods to perform
such work in a good and workmanlike manner,

SUPPORT

Department of Consumer Affairs
Department of Motor Vehicles

OPPOSITION
No known opposition

FISCAL IMPACT

None

000057
0035
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BISTAMY OFrmE . LS SLATIVE ADGGESS
14881 KAST 147N STRERTY STATE CAPITOL
SAN LIANDAD, CALIFOIMLA 34878 SACRANENTO, CALIFORNIA 86614

{415) 4ed-0na? (319} 440-0000

T Assembly e

AND CONBURER AFFAIRS
HUMAN Resbunces

Qalifornia Legislature

BiLL LOCKYER

ASSEMBLYMAN, FOURTEENTH DISTRIGCT .

August 31, 1978

Honorable Edmund G. Brown, Jr.
Governor, State of California
State Capitol

Dear Governor Brown:

Assembly Bill 3374 is before you for signature. This
bill, carried on behalf of the Los Angeles County Department
of Consumer Affairs and supported by the California State
Department of Consumer Affairs, increases the efficacy of the
Song-Beverly Consumer Warranty Act by correcting some of the
deficiencies uncovered by consumer protection agencies that
have worked with the Act over the past eight years.

The measure makes several clarifyving and technical
clean-up amendments, in addition to four substantive changes
which are as follows: Specifically, the bill broadens the
scope of the Act to cover all new consumer goods sold in
California, except clothing and consumables; deletes the
exemption from the provisions of the Act granted to components
of air heating and cooling systems; extends to the retailer the
responsibility of the implied warranty of merchantability; and
establishes two new sections requiring that installation and
service and repair of consumer goods be done in a "good and
workmanlike manner." :

There is no known opposition to the bill. I respectfully
request your signature.

Best wishes,

B A

" BILL LOCKYER
Assemblyman.

Bi.tnj

t received by the CA 4th District Court of Appeal Division 2.
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3058 STATUTES OF 1978 [ Ch. 991

[Approved by Governor September 20, 1978. Filed with
Secretary of State September 21, 1978.)

The people of the State of California do enact as follows:

ref(l;u:CTION 1. Section 52178.5 is added to the Education Code, to
521785. An extension of a waiver
: granted pursuant to Secti
?ﬁl?& .f.lhall be provided until July 1, 1980, for a‘:eacher teao:hirfl:g| ?:
av‘;?ﬁn b‘anguages whn.art_a- there is no preparation or examination
bili:l gua‘i cr:-:;ls-c ﬁ:tallqmg a certificate of competence for
- uitural instruction, as determined by t issi
fog\I Teacl_ler Pr;}:iaration and Licensing. Y the Commission
© waivers shall be granted pursuant to this section fo
teaching in classrooms utilizi i ‘the Cantonese ahalons
oth‘l'IIe Chiness Tooms gue 1 izing the Spanish or the_ Cantonese dialect
is section shall remain operative onl i
: y until July 1, 1980, and as
211; sutch (cilate is repealed, unless a later enacted statute which is
aptered before July 1, 1980, deletes or extends such date.,

CHAPTER 951

An act to amend Sections 1791, 1791.1. 179
, .1, 1791.2, 1792, 1792.1, 1792.2,
g;!\)& 1793.2, 1793.3, 1793.35, 1793.4, 1794, 1795.1, and 1795.5 of, to add
o apter 2 (commer!cing with Section 1796) to Title 1.7 of Part 4 of
ivision 3 of, the Civil Code, relating to consumer warranties.

[Approved by Governor September 20, 1978. Filed wi
Secretary of State September 21, l$)"lB.]l od with

" The people of the State of California do enact as follows:

SECTION 1. Section 1791 of the Civil Code is amended to read:
179]:‘ As used in this chapter:
th(:)' Consumer goods” means any new product or part thereof
N al l; used or bought for use primarily for personal, family, or
o;lbs;a ‘?ll3d purposes, exc?pt for clothing and consumables.
uyer” or “retail buyer” means any individual who buys
consumer goods_ from a person engaged in the business ﬁr
Fnanu.factum_tg_, ldlstribul:ing, or selling such goods at retail. As used
::l:vrg:;rs ts_ubdlvmon, “person” means any individual, partnership
ation, association, or oth i i i ,
ek patian, a r other legal entity which engages in any
{¢) “Clothing” means any wearin
. ) g apparel, worn for any purpose,
lcr;crlr:l:(:;‘egd under -]andf outer garments, shoes, and accessories
primarily of woven material, natural theti
ﬁb(e(li'; orc!eather or similar fabric. ure? or synfhetie yarn.
“Consumables™ means any product which is intended [t
s - [ Or
consumption by individuals, or use by individuals for purposes of

§3374 018200
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personal care or in the performance of services ordinarily rendered
within the household, and which usually is consumed or expended in
the course of such consumption or vse.

{e). *Distributor” means any individual, partnership, corporation,
association, or other legal relationship which stands between the
manufacturer and the retail seller in purchases, consignments, or
contracts for sale of consumer goods.

() “Independent repair or service facility™ or “independent
service dealer” means any individual, partnership, corporation,
association, or other legal entity, not an employee or subsidiary of a
manufacturer or distributor, which engages in the business of
servicing and repairing consumer goods. .

(g) “Manufacturer™ means any individual, partnership,
corporation, association, or other legal relationship which
manufactures, assembles, or produces consumer goods.

(h) “Place of business™ means, for the purposes of any retail seller
that sells consumer goods by catalog or mail order, the distribution
point for such goods.

(i} “Retail seller,” “seller,” or “retailer” means any individual,
partnership, corporation, association, or other legal relationship
which engages in the business of selling consumer goods to retail
buyers. .

(i) “Return to the retail seller” means, for the purposes of any
retail seller that sells consumer goods by catalog or mail order, the
retail seller’s place of business, as defined in subdivision (h).

(k) “Sale” means (1) the passing of title from the seller to the
buyer for a price, or (2) a consignment for sale.

{1y “Service contract” means a contract in writing to perform,
over a fixed period of time or for a specified duration, services
relating to the maintenance or repair of a consumer product.

SEC. 2. Section 1791.1 of the Civil Code is amended to read:

1791.1. As used in this chapter:

{a) “Implied warranty of merchantability” or “implied warranty
that goods are merchantable” means that the consumer goods meet
each of the following: '

(1) Pass without objection in the trade under the contract
description. .

(2) Are fit for the ordinaty purposes for which such goods are used.

(3) Are adequately contained, packaged, and labeled.

(4) Conform to the promises or affirmations of fact made on the
container or label.

{by “Implied warranty of fitness” means that when the retailer,
distributor, or manufacturer has reason to know any particular
purpose for which the consumer goods are required, and further,
that the buyer is relying on the skill and judgment of the seller to
select and furnish suitable goods, then there is an implied warranty

*+ that the goods shall be fit for such purpose.

() The duration of the implied warranty of merchantability apd
where present the implied warranty of fitness shall be coextensive

13374 0 EH2490
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3060 STATUTES OF 1978 [ Ch. 991
in duration with an express warranty which accompanies the
consumer goods, provided the duration of the express warranty is
reasonable; but in no event shall such implied warranty have a
duration of less than 60 days nor more than one year following the
sale of new consumer goods to a retail buyer. Where no duration for
an express warranty is stated with respect to consumer goods, or
parts thereof, the duration of the implied warranty shall be the
maximum period prescribed above.

] (d_) Any buyer of consumer goods injured by a breach of the

implied warranty of merchantability and where applicable by a
preach of the implied warranty of fitness has the remedies provided
in Chaptex: 6 (cornmencing with Section 2601) and Chapter 7
(commenm_ng with Section 2701) of Division 2 of the Commercial
Code-, and, in any action brought under such provisions, Section 1794
of this chapter shall apply. .

SEC. 2.5. Section 1791.2 of the Civil Code is amended to read:

1791.2. (_a) “Express warranty™ means:

(1) A written statement arising out of a sale to the consumer of a
consumer good pursuant to which the manufacturer, distributor, or
retailer undertakes to preserve or maintain the utility or
performance of the consumer good or provide compensation if there
is 2 failure in utility or perfermance; or

(2) In the event of any sample or model, that the whole of the
goods conforms to such sample or model.

(b) Itis not necessary to the creation of an express warranty that
formal words such as “warrant™ or “guarantee” be used, but if such
words are used then an express warranty is created. An affirmation
merely of the value of the goods or a statement purporting to be
merely an opinion or commendation of the goods does not create a
warranty.

(F) Statements or representations such as expressions of general
|:_toh.cy concerning customer satisfaction which are not subject to any
limitation do not create an express warranty.

SEC. 3. Section 1792 of the Givil Code is amended to read:

1792. Unless disclaimed in the manner prescribed by this
chapter, every sale of consumer goods that are sold at retail in this
state shall be accompanied by the manufacturer’s and the retail
seller’s implied warranty that the goods are merchantable. The retail
seller shall have a right of indemnity against the manufacturer in the
amount of any liability under this section.

SEC. 4. Section 1792.1 of the Civil Code is amended to read:

1792.1. Every sale of consumer goods that are sold-at retail in this
state by a manufacturer who has reason to know at the time of the
retail sale that the goods are required for a particular purpose and
that the buyer is relying on the manufacturer's skill or judgment to
select or furnish suitable goods shall be accompanied by such
manufacturer's implied warranty of fitness.

SEC. 5. Section 1792.2 of the Civil Code is amended to read:

1792.2. Every sale of consumer goods that are sold at retail in this

13 152490
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state by a retailer or distributor who has reason to know at the time
of the retail sale that the goods are required for a particular purpose,
and that the buyer is relying on the retailer’s or distributor’s skill or
judgment to select or furnish suitable goods-shall be accompanied by
such retailer’s or distributor’s implied warranty that the goods are fit
for that purpose.

SEC. 6. Section 1793 of the Civil Code is amended to read:

1793. Nothing in this chapter shall affect the right of the
manufacturer, distributor, or retailer to make express warranties
with respect to consumer goods. However, a manufacturer,
distributor, or retailer, in transacting a sale in which express
warranties are given, may not limit, modify, or disclaim the implied
warranties gnaranteed by this chapter to the sale of consumer goods.

SEC. 7. Section 1793.2 of the Civil Code is amended to read:

1793.2. (a) Every manufacturer of consumer goods sold in this
s;latltle and for which the manufacturer has made an express warranty
shallk

(1} Maintain in this state sufficient service and repair facilities
reasonably close to all areas where its consumer goods are sold to
carry out the terms of such warranties or designate and authorize in
this state as service and repair facilities independent repair or service
facilities reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this subdivision, a
manufacturer shall be permitted to enter into warranty service
contracts with independent service and repair facilities. The
warranty service contracts may provide for a fixed schedule of rates
to be charged for warranty service or warranty repair work,
however, the rates fixed by such contracts shall be in conformity with
the requirements of subdivision (¢) of Section 1793.3. The rates
established pursuant to subdivision (c) of Section 1793.3, between
the manufacturer and the independent service and repair facility,
shall not preclude a good-faith discount which is reasonably related
to reduced credit and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to the
independent service and repair facility. The warranty service
contracts authorized by this paragraph shall not be executed to cover
a period of time in excess of one year.

{(2) In the event of a failure to comply with paragraph (1) of this
subdivision, be subject to the provisions of Section 1793.5.

(b} Where such service and repair facilities are maintained in this
state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and
repair shall be commenced within a reasonable time by the
manufacturer or its representative in this state. Unless the buyer
agrees in writing to the contrary, the goods must be serviced or
repaired so as to conform to the applicable warranties within 30 days.
Delay caused by conditions beyond the control of the manufacturer
or his representatives shall serve to extend this 30-day requirement.

District Court of Appeal Division 2.
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Where such delay arises, conforming goods shall be tendered as soon
:ls Fossible following termination of the condition giving rise to the
elay.

~ (c} 1t shall be the duty of the buyer to deliver nonconferming
goods to the manufacturer's service and repair facility within this
state, unless, due to reasons of size and weight, or method of
attachment, or method of installation, or nature of the
nonconformity, such delivery cannot reasonably be accomplished.
Should the buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the manufacturer or its
nearest service and repair facility within the state. Written notice of
nonconforfmty to the manufacturer orits service and repair facility
shall.conshtute return of the goods for purposes of this seetion. Upon
receipt of su.ch notice of nonconformity the manufacturer shall, at its
option, service or repair the goods at the buyer’s residence, or pick
up the goo'ds for service and repair, or arrange for transporting the
goods to its service and repair facility.'All ressonable costs of
transporting the goods when, pursuant to the above, a buyer is
unable to effect return shall be at the manufacturer’s expense. The
reasonable costs of transporting nonconforming goods after delivery
to the service and repair facility untit return of the goods to the buyer
shall be st the manufacturer’s expense.

(d) Should the manufacturer or its representative in this state be
unable to service or repair the goods to conform to the applicable
express warranties after a reasonable number of attempts, the
manufacturer shall either replace the goods or reimburse the buyer
in an amount equal to the purchase price paid by the buver, less that
amount directly attributable to use by the buyer prior to the
discovery of the nonconformity,

SEC. 8. Section 1793.3 of the Civil Code is amended to read:

1793.3. If the manufacturer of consumer goods sold in this state
for \ﬂ(hich the manufacturer has made an express warranty does not
provide service and repair facilities within this state pursuant to
subdivision (a) of Section 1793.2, the buyer of such manufacturer’s
nonconforming goods may follow the course of action prescribed in
either subdivision (a), (b}, or (c), below, as follows:

(a) Return the nonconforming consumer goods to the retail seller
thereof. The retail seller shall do one of the following:

(1) Service or repair the nonconforming goods to conform to the
applicable warranty.

(2) Direct the buyer to a reasonably close independent repair or
service facility willing to accept service or repair under this section.

(3) Replace the nonconforming goods with goods that are
identical or reasonably equivalent to the warranted goods.

{(4) Refund to the buyer the original purchase price less that
amount directly attributable to use by the buyer prior to the
discovery of the nonconformity.

{b) Return the nonconforming consumer goods to any retail seller
of like goods of the same manufacturer within this state who may do
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one of the following:

{1) Service or repair the nonconforming goods to conform to the
applicable warranty. .

(2) Direct the buyer to a reasonably close independent repair or
service facility willing to accept service or repair under this section.

(3) Replace the nonconforming goods with goods that are
identical or reasonably equivalent to the warranted goods.

{4) Refund to the biyer the original purchase price less that

amount directly attributable to use by the buyer prior to the -

discovery of the nonconformity. .

{c) Secure the services of an independent repair or service facility
for the service or repair of the nonconforming consumer goods,
when service or repair of the goods can be economically
accomplished. In that event the manufacturer shall be liable to the
buyer, or to the independent repair or service facility upon an
assignment of the buyer's rights, for the actual and reasonable cost
of service and repair, including any cost for parts and any reasonable
cost of transporting the goods or parts, plus a reasonable profit. It
shall be a rebuttable presumption affecting the burden of producing
evidence that the reasonable cost of service or repair is an amount
equal to that which is charged by the independent service dealer for
like services or repairs rendered to service or repair customers who
are not entitled to warranty protection. Any waiver of the liability of
a manufacturer shall be void and unenforceable.

The course of action prescribed in this subdivision shall be
available to the buyer only after the buyer has followed the course
of action prescribed in either subdivision (a) or (b) and such course
of action has not furnished the buyer with appropriate relief. In no
event, shall the provisions of this subdivision be available to the
buyer with regard to consumer goods with a wholesale price to the
retailer of less than fifty dollars ($50). In no event shall the buyer be
responsible or liable for service or repair costs charged by the
independent repair or service facility which accepts service or repair
of nonconforming consumer goods under this section. Such
independent repair or service facility shall only be authorized to hold
the manufacturer liable for such costs.

(d) A retail seller to which any nonconforming consumer good is
returned pursuant to subdivision (a) or (b) shall have the option of
providing service or repair itself or directing the buyer to a
reasonably close independent repair or service facility willing to
accept service or tepair under this section. In the event the retail
seller directs the buyer to an independent repair or service facility,
the manufacturer shall be liable for the reasonable cost of repair
services in the manner provided in subdivision (c). )

{e) In the event a buyer is unable to return nonconforming goods
to the retailer due to reasons of size and weight, or method of

. attachment, or method of installation, or nature of the
nonconformity, the buyer shall give notice of the nonconformity to
the retailer. Upon receipt of such notice of nonconformity the
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rels.liler shall, at its option, service or repair the goods at the buyer's
sresidence, or pick up the goods for service or repair, or arrange for
. Jransporting the goods to its place of business. The reasonable costs
¢~of transporting the goods shall be at the retailer's expense: The
= retailer shall be entitled to recover all such reasonable costs of
7 ,'.¥|¢:nsp0rtation from the manufacturer pursuant to Section 1793.5.
“The reasonable costs of transporting nonconforming goods after
elivery to the retailer until return of the goods to the buyer, when
incurred by a retailer, shall be recoverable from the manufacturer
pursuant to Section 1793.5. Written notice of nonconformity to the
retailer shall constitute return of the goods for the purposes of
subdivisions (a) and (b).
(f) The manufacturer of consumer goods with a wholesale price to
= the retailer of fifty dollars ($50) or more for which the manufacturer
= has made express warranties shall provide written notice to the
E(}ll:).‘l)yel' of; t])le courses of action available to him under subdivision (a),
, or (c}. :

g SEC. 85, Section 1793.35 of the Civil Code is amended to read:

o 1793.35. (a) Where the retail sale of clothing or consumables is
accompanied by an express warranty and such items do not conform
with the terms of the express warranty, the buyer thereof may return
the goods within 30 days of purchase or the period specified in the
warranty, whichever is greater. The manufacturer may, in the
express warranty, direct the purchaser to return nonconforming
goods to a retail seller of like goods of the same manufacturer for
replacement.

{b) When clothing or consumables are returned to a retail seller
for the reason that they do not conform to an express warranty, the
retailer shall replace the nonconforming goods where the
manufacturer has directed replacement in the express warranty. In
the event the manufacturer has not directed replacement in the
express warranty, the retailer may replace the nenconforming goods
or reimburse the buyer in an amount equal to the purchase price
paid by the buyer for the goods, at the option of the retailer. Costs
of reimbursement or replacement are recoverable by a retailer from
the manufacturer in the manner provided in Section 1793.5.

(c) Where the retail sale of draperies is not accompanied by an
express warranty and the sale of such draperies is accompanied by
a conspicuous writing disclaiming the retailer’s implied warranty of
merchantability on the fabric, the retailer’s implied warranty of
merchantability shall not apply to the fabric.

SEC. 9. Section 1793.4 of the Civil Code is amended to read:

1793.4. Where an option is exercised in favor of service and repair
under Section 1793.3, such service and repair must be commenced
within a reasonable time, and, unless the buyer agrees in writing to
the contrary, goods conforming to the applicable express warranties
shal] be tendered within 30 days. Delay caused by conditions beyond
the control of the retail seller or his representative shall serve to
extend this 30-day requirement. Where such a delay arises,
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conforming goods shall be tendered as soon as possible following
termination of the condition giving rise to the delay.

SEC. 10. Section 1794 of the Civil Code is amended to read:

1794. Any buyer of consumer goods injured by a willful violation
of the provisions of this chapter or a willful violation of the implied
or express warranty or service contract may bring an action for the
recovery of three times the amount of actual damages and other legal
and equitable relief, and, if the buyer prevails in any action brought
under this section, he or she may be allowed by the court to recover
as part of the judgment a sum equal to the aggregate amount of costs
and expenses (including attorney's fees based on actual time
expended) determined by the court to have been reasonably
incurred by the plaintiff for or in connection with the
commencement and prosecution of such action.

SEC. 11. Section 1795.1 of the Civil Code is amended to read:

1795.1. This chapter shall apply to any equipment or mechanical,
electrical, or thermal component of a system designed to heat, cool,
or otherwise condition air, but shall not apply to the system as a
whole where such a system becomes a fixed part of a structure.

SEC. 12. Section 1795.5 of the Civil Code is amended to read:

1795.5. Notwithstanding the provisions of subdivision (a) of
Section 1791 defining consumer goods to mean “new” goods, the
obligation of a distributor or retail seller of used consumer goods shall
be the same as that imposed on manufacturers under this chapter in
a2 sale in which an express warranty is given, except:

(a) It shall be the obligation of the distributor or retail seller
making express warranties with respect to used consumer goods
(and not the original manufacturer, distributor, or retail seller
making express warranties with respect to such goods when new} to
maintain sufficient service and repair facilities within this state to
carry out the terms of such express warranties.

(b) The provisions of Section 1793.5,shall not apply to the sale of
used consumer goods sold in this state.

{c) The duration of the implied warranty of merchantability and
where present the implied warranty of fitness with respect to used
consumer goods sold in this state, where the sale is accompanied by
an express warranty, shall be coextensive in duration with an express
warranty which accompanies-the consumer goods, provided the
duration of the express warranty is reasonable, but in no event shall
such implied warranties have a duration of less than 30 days nor more
than three months following the sale of used consumer goods to a
retail buyer. Where no duration for an express warranty is stated
with respect to such goods, or parts thereof, the duration of the
implied warranties shall be the maximum period prescribed above.

(d) The obligation of the distributor or retail seller who makes
express warranties with respect to used goods that are sold in this
state, shall extend to the sale of all such used goods, regardless of
when such goods may have been manufactured.

SEC.13. Chapter 2 (commencing with Section 1796) is added to

13374 01849
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Title 1.7 of Part 4 of Division 3 of the Civil Code, to read:
CHAPTER 2. STANDARDS FOR WARRANTY WORK

1796. Any individual, partnership, corporation, association, or
other legal relationship which engages in the business of installing
new or used consumer goods, has a duty to the buyer to install them
in a good and workmanlike manner.

1796.5. Any individual, partmership, corporation, association, or
othe_r legal relationship which engages in the business of providing
service or repair to new or used consumer goods has a duty to the

purchaser to perform those services in a good and workmanlike
manner.

CHAPTER 992

An act to amend Section 45206.5 of the Education Code, relating
to holidays.

[Approved by Governor September 20, 1978, Filed with
Secretary of State geptem‘ber 21, 1978))

The people of the State of California do enact as follows:

. SEC;TION 1. Section 45206.5 of the Education Code is amended
o read:

452065. Notwithstanding any other provision of law, if the
governing board of a school district does not designate September 9
known as “Admission Day " as a paid holiday for classified employees
pursuant to Section 37222, the school district shall provide a
substitute holiday for such employee. Such substitute holiday shall be
provided as specified in Section 45205,

This section shall apply to districts that have adopted the merit
system in the same manner and effect as if it were a part of Article
6 {commencing with Section 45240) of this chapter.

—_—

CHAPTER 993

An act to amend Section 1260 of the Civil Code, and to amend

> Section 690.3 of the Code of Civil Procedure, relating to exemptions
< from execution of judgments.

£900

[Approved by Governor September 20, 1978, Filed with
Secretary of State September 21, 1978.]
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The people of the State of California do enact as follows:

SECTION 1. Section 1260 of the Civil Code is amended to read:

1260. Homesteads may be selected and claimed:

1. By any head of a family, of not exceeding forty thousand dollars
{$40,000) in actual cash value, over and above all liens and
encumbrances on the property at the time of any levy of execution
thereon.

2. By any person 65'years of age or older, of not exceeding forty
thousand dollars ($40,000) in actual cash value, over and above all
liens and encumbrances on the property at the time of any levy of
execution thereon.

3. By any other person, of not exceeding twenty-five fhousand
dollars ($25,000) in actual cash value, over and above all liens and
encumbrances.

Any declaration of homestead which has been filed prior to
January 1, 1977 shall be deemed to be amended on such date by
increasing the value of any property selected and claimed to the
value permitted by this section on such date to the extent that such
increase does not impair or defeat the right of any creditor to execute
upon the property which existed prior to such date.

SEC.2. Section 690.3 of the Code of Civil Procedure is amended
to read:

690.3. (a) One housetrailer, mobilehome, houseboat, boat, or
other waterborne vessel in which the debtor, or the family of such
delbtor, actually resides, of a value not exceeding the following
values:

(1) For any head of a family, of a value not exceeding forty
thousand dollars ($40,000) in actual cash value, ever and above all
liens and encumbrances on that housetrailer, mobilehome,
houseboat, boat, or other waterborne vessel;

(2} For any person 65 years of age or older of a value not
exceeding forty thousand dollars ($40,000) in actual cash value, over
and above all liens and encumbrances on that housetrailer,
mobilehome, houseboat, boat, or other waterborne vessel; and

{3) For any other person, of a' value not exceeding twenty-five
thousand dollars ($25,000) in actual cash value, over and above all
liens and encumbrances on that housetrailer, mobilehome,
houseboat, boat, or other waterborne vessel.

{b) The exemption provided by this section shall not apply if such
debtor or the spouse of such debtor has an existing homestead as
provided by Title 5 (commencing with Section 1237) of Part 4 of
Division 2 of the Civil Code or has obtained a prior judicial
determination that the dwelling house of the debtor or the family of

the debtor is exempt from execution under Section 690.31.
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266 1978 SUMMARY DIGEST

Ch.k987 {SB 1590) Garamendi. Addition to Marshall Gold Discovery State Historic
Park.

Existing law does not provide for the acquisition of lands adjacent to the Marshall Gold
Discovery State Historic Park as an addition to the state historic park.

Chapter 1521 of the Statutes of 1974 reappropriated $1,000,000 from the Bagley Con-
servation Fund to the Department of Parks and Recreation for augmentation for land
value increases for Bagley Conservation Fund land acquisition projects.

This bill would, of the unencumbered balance of such monéys, reappropriate $175,000,
or 50 much thereof as may be necessary, to the department for expenditure, without
regard to fiscal years, for the acquisition of described lands adjacent to such park.

The bill would prohibit the encumbrance of such appropriated funds until the State
Public Works Board has made a certain determination regarding implied dedication and
public prescriptive rights or claims.

The bill would take effect immediately as an urgency statute.

Ch. 688 (AB 3231) Nestande. Unincorporated towns and villages: rnuseums.

Existing law authorizes any unincorporated town or village to establish, equip, and
maintain a public library, and also provides for the election of a board of library trustees,
to be vested with specified powers. )

This bill would authorize a library board of trustees to establish, maintain, and equip
a public museum in the library district, to be funded primarily by private funds, and to
constitute the library board of trustees as a museum board of trustees to exercise speci-
fied powers.

Ch. 989 (SB 1935) Marks. Housing: redevelopment.

(1) Under existing law, a redevelopment agency is required to file a report of its
activities with its legislative body and the Department of Housing and Community
Development on or before October 1 of each year. .

This bill would instead require such report to be filed with these entities within 6
months of the end of the agency’s fiscal year. It would also prescribe an extension to such
entities for certain reporting requirements with respect to the 1977-78 fiscal year.

(2) Currently, local agencies may operate rehabilitation programs. Citizen participa-
tion in the form of consultation with an elected or appointed citizen advisory board
which is composed of representatives of both owners and residents of property is, in part,
required in such programs in the selection of residential rehabilitation aress. -

This bill would specify duties of the board and require that the board include, to the
greatest extent feasible, representatives of resident owners, nonresident owners, and

resident tenants of both single-family and multiple-family residential structures who are -

not apartment managers, resident agents, or employees of property owners.
{3) This bill would take effect immediately as an urgency statute.

Ch. 990 (AB 3474) Chacon. Schools: bilingual education.

Currently, there is a Bilingual Education Act of 1972 which authorizes school districts
to participate in a prescribed program of bilingual education. Also, there is the Chacon-
Moscone Bilingual-Bicultural Education Act of 1976 which generally requires each lim-
ited-English-speaking pupil enrolied in the California public school system in kindergar-
ten through grade 12 to receive instruction in a language understandable to the pupil
as well a3 in English. The 1976 act also generally requires all teachers in bilingual
programs to be bilingual-crosscultural teachers but authorizes school districts with a
shortage of qualified bilingual-crosscultural teachers to grant waivers which are renewa-
ble 1-year waivers, and which expire no later than September 1, 1979.

This bill would provide for the extension of any such waiver until July 1, 1980, for a
teacher teaching in those languages where there is no preparation or examination
available for obtaining a certificate of competence for bilingual-crosscultural instruction,
except that it would prohibit the granting of any such waiver for teachers teaching in
classrooms utilizing the Spanish or the Cantonese dialect of the Chinese language.

Ch, 991 (AB 3374) lockyer. Consumer warranties.

Existing law provides that unless disclaimed, a manufacturers’ implied warranty of
merchantability shall accompany every sale of consumer goods sold at retail.

This bill, in addition, would provide that unless disclaitned, & retail seller’s implied
warranty shall accompany every sale of consumer goods sold at retail.

Existing law provides that a manufacturer, distributor or retailer making express
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warranties as to consumer goods may not limit, modify, or disclaim implied warranties.

This bill would provide that a manufacturer, distributor, or retailer, in transacting a
sale in which express warranties are given may not limit, modify or disclaim implied
warranties.

Existing law provides for an action by a buyer of consumer goods as to a willful
violation of specified consumer warranty provisions and provides for treble damagessnd
attorneys’ fees as to such an action. :

This bill would, in sddition, provide for any other appropriste legal and .equitable
relief, and costs and attorneys” fees, as to such an action.

Existing law exempts from specified consumer warranty provisions any equipment or
part thereof which is a component of a heating or air conditioning system.

This bill would delete such exemption. .

The bill also would require persons who install or service or repair new or used
consumer goods to perform such work in a good and workmanlike manner.

It would recast provisions relating v cost of repair of nonconforming goods and also
make other related changes.

Ch. 992 (AB 3516) Brown. Schools: classified employees: holidays. .
Existing law requires that school district governing boards not designating September
9, " Admission Day,” as a paid holiday for classified employees shall provide a substitute
holiday.
This bill would add technical clarifying provisions.

Ch.993 (SB 1309) Beverly. Judgments: execution: exemptions.

Existing law provides that heads of families and persons aged 65 or over may claim
a homestead exemption, or a claim for exemption from execution for a dwelling house,
housetrailer, mobilehome, houseboat, boat, or other waterborne vessel in which such
person or the family of such person actually resides, up to $30,000, and provides for a
claim of homestead or claim for exemption from execution for such property as to all
other persons of up to $15,000.

This bill would increase the limits of $30,000 and $15,000 to 340,000 and $25,000,
respectively. .

Ch. 994 (SB 2229) Campbell. Appropriation: Department of Justice.

This bill would appropriate $150,000 from the Motor Vehicle Account in the State
Transportation Fund to the Department of Justice to pay the claim of Bonnie Jean Marsh
against the State of California.

This bill would take effect immediately as an urgency statute.

Ch. 995 {AB 3689) Levine. State Bar.

Existing law provides for the membership of the board of governors of the State Beard
[Bar)* and requires the election of 15 attorney members from specified districts and the
appointment [of]* 6 lay members; such members to serve for & term of 3 years.

This bill would require the election of 1 additional attorney member by the board of
directors of the California Young Lawyers Association, from the membership of that
association. Such member would serve for a term of 1 year and would be eligible for
reelection. Vacancies would be filled in a specified manner.

Ch. 996 (AB 3168) Rosenthal, Psychiatric technicians.

Under existing law, fees paid under the Psychiatric Technician Law are generally paid
on an annual basis. .

This bill permits the establishment of a biennial renewal period by the Board of
Vocational Nurse and Psychiatric Examiners.

_Exdsting law prescribes the maximum fees to be paid for licenses by psychiatric techni-
cians.
‘This bill would increase the renewal fee and delinquency fee for such licenses.

Existing law provides that all money in the Vocational Nurse and Psychiatric Techni-
gan Examiners Fund is continuously appropriated to carry out specified provisions of

w.

The fees provided in this bill would result in an increase in such fund available for
expenditure.
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A.B. No. 3559—Thurman.
An act to add Section 5408.5 to the Business and Professions Code, relating to
outdoor advertising.
1982
Mar. 15—Read first time. To
Mar. 16—From printer, May heard in comrnittee April I5.
Mar. 25—Referred to Com. on B. & P.
April 27—From committee chairman, with author’s amendments: Amend, and
re-refer to Com, on B. & P. Read second time and amended.
April 28—Re-referred to Com. on B, & P.
ay 20—Joint Rule.61 suspended. From committee; Do pass. To Consent
Calendar. (May 4.)
May 24—Read second time. To Consent Calendar.
May 28—Read third time, passed, and to Senate. (Ayes 69. Noes 0. Page

13858,)
une 1—In Senate, Read first time. To Com. on RLS. for assignment,
une 2—Referred to Com. on TRANS.
une 9—From committee chairman, with author's amendments: Amend, and

re-refer to committee. Read second time, nmended, and re-referred
- to Com. on TRANS,

Aug. 5-—From committee: Do pass. {Ayes 6. Noes 0.)

Aug. 9—Read second time. To d

Aug. 17—Read third time, passed, and to Asembly (Ayes 37. Noes 0. Page

13306.)
Aug. 18—In Assembly. Concurrence in Senate amendments pending.

Ordered to Consent Calendar.
Aug. S&—genate amen ts concurred in. To enrollment. (Ayes 78. Noes 0.

. 7507.)
Aug 26—Enrolled and to the Governor at 5 p.m.
Sept. T—Approved by the Governor.
Sept. tered by Secretary of State——Chapter 771, Statutes of 1982.

A.B. No. 3560—Tanner.
An act to add Section 1794 to, and to repeal Sections 1794 and 1794.2 of, the Civil
Code, relating to warranties.
1982 -
Mar. 15—Read first time. To
- Mar, 16—From pnnter May heard in committee April 15.
Mar 30—Referred to Com. on C.P. & TM
pril 28—From committee: Do pass. To Consent Calendar, (April 27.)

NPnl 29—Read second time. To Consent Calendar.
: 6—Read third time, passed, and to Senate. (Ayes 66. Noes 0. Page

12892,
May 6—In Senate. Read first time. To Com. on RLS. for assignment.
May 13—Referred to Com. on JUD. .
iune 16—From committee: Do pass. To Consent Calendar.

une 17—Read second time. To Consent Calendar
June l_flefsdz. thu-d) time, passed, and to Asembly (Ayes 32. Noes 0. Page
. June 21—In Assembly, To enroliment.
}une 22—Enrolled and to the Governor at 4 p.m.

uly 4—Approved by Governor.

Jul 4—Cgaptered by Secretary of State—Chapter 385, Stattes of 1982,
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CALIFORNIA LEGISLATURE—-1981-82 REGULAR SESSION

ASSEMBLY BILL No. 3560

Intfoduced by Assemblywoman Tanner

March 15, 1982

An act to add Section 1794 to, and to repeal Sections 1794
and 1794.2 of, the Civil Code, relating to warranties.

LEGISLATIVE COUNSEL'S DIGEST

. AB 3560, as introduced, Tanner. Warranties.

Existing provisions of the Song-Beverly Consumer
Warranty Act specify remedies for .a willful breach of
consumer warranties including a right to recover 3 times
actual damages plus attorney’s fees.

This bill would provide that a buyer of consumer goods shall
have specified remedies for a failure to comply with warranty
or related obligations, including damages measured in
accordance with provisions of the Commercial Code, plus
attorney’s fees, and in certain cases if the failure to comply
was willful, in addition to actual damages a penalty not to
exceed 2 times actual damages.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1794 of the Civil Code is
repealed. ' :

31704 Any buyer of eonsurmer geeds injured by a
willful violation of the previsions of this ehapter er. a
willful vielatien of the implied or express wearrenty or
serviee econtract may bring an action for the recovery of
three times the ameunt of actunl damages and ether legal
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action under Section 382 of the Code of Civil Procedure

3560 —_2—

action brought under this seetien; he or she meay be |
allewed by the eourt to recover as part of the judgment |
a sum egqual te the aggregate armount of eosts and |
expended) determined by the eourt to have been |
reasenably ineurred by the plaintiff for or in conneetion ]
with the eemmencement and ton of sueh acHon: |

SEC. 2. Section 1794 is added to the Civil Code, to
read:

1794. (a) Any buyer of consumer goods who is |
damaged by a failure to comply with any obligation !
under this chapter or under an implied or express j
warranty or service contract may bring an action for the
recovery of damages and other legal and equitable relief. '

(b) The measure of the buyer’s damages in an action 28
under this section shall be as follows: b

(1) Where the buyer has rightfully rejected or I
justifiably revoked acceptance of the goods or has I
exercised any right to cancel the sale, Sections 2711, 2712, %
and 2713 of the Commercial Code shall apply. -

(2) Where the buyer has accepted the goods, Sections
2714 and 2715 of the Commercial Code shall apply, and
the measure of damages shall include the cost of repairs
necessary to make the goods conform. : .

(c) If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the

amounts recovered under subdivision (a), a civil penalty &%

which shall not exceed two times the amount of actual |
damages. This subdivision shall not apply in any class §F

or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.
(d) If the buyer prevails in an action under this

section, the buyer may be allowed by the court to recover

as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney’s fees
based on actual time expended, determined by the court
to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of
such action, unless the court in its discretion determines

o
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—3— AB 3560

that such an award of attorney’s fees would be

inappropriate.

SEC. 3. Section 1794.2 of the Civil Code is repealed.

1794:8. The provision of Seetion 1794 autherizing the
d&m&ges:lia-ll eppl-ytheeﬁ-hefefef-htteiellewg-

not te

4ar A esuse of setion ecommenced er maintained
pursuent ko Scetion 388 of the Code of Givil Rrocedure or
pursuant to Scetion 1781 of this eede:

by A judgment based selely oen e bresch of the
rm-pkedw&rr&nbyefmereh&ﬁabihty-er-wherepreseﬁt-

ed by the CA 4th District Court of Appeal Division 2.

460070

0037
MJN/374

DoBument recelv



BLANK PAGE

Artifact of Photocopy Reproduction

JAN RAYMOND

LEGISLATIVE HISTORY AND LEGISLATIVE INTENT
1 (888) 676-1947

0037

MJN/375

ed by the CA 4th District Court of Appeal Division 2.

yocdment receiv

e

.

i

(4]

'

T

'

'

I



tate of Callflornla N 1 _ . Depariment of Consumer Affairs
Memorandum

o 1 Steve Fishbein . Date : April 6, 1980
Legislative Coordinator .
FileNo:. L~-78-90

Telephons: ATSS ( ) 5-5126
( )

' Dick Elbrecht, Supervising Attorney
rom : DIVISION OF CONSUMER SERVICES /{’
Legal Services Unit

ibject: AB 3324 (Fenton)

1 am enclosing a consclidated set of proposed amendments to this
bill.

Amendments 1 and 2 are explained in my memo of March 20, 1980.
Amendments 3 and 4 are those which I have drafted at the reguest
of Mr. Ray LeBov at the suggestion of a constituent, Dennis
Cavanaugh, ‘a San Francisco attorney who represents mobilehome
buyers.

Amendments 3 and 4 represent a carefully-drafted set of amendments
which respond to Mr. Cavanaugh's problem and which, in my: view,
are' needed and deserve our Department's support. As presently
-drafted, the remedies language ¢f the Song-Beverly Act authorizes
an award of attorney's fees to a buyer who prevails only if the
court also determines that the seller's violation or breach was
“wilful." In a recent suit, Mr. Cavanaugh's client prevailed,

5 but the judge was unable to award fees because the seller's failure
to perform was not "wilful."

Amendments 3 and 4 re-write two sections of the Song-Beverly Act
that define a buyer's private remedies =-- Civil Code Sections 1794

and 1794.2 -=- and consolidate the existing principles of both
sections into a new Section 1794 with three subsect;ons.

Subgection (a) makes it clear that the buyer has a r;ght to
recover his or her actual damages, and litigation expenses
including attorney's fees based on actual time expended, upon
proof of a non-wilful violation of breach. Although not a right
explicitly granted by the text of present Civil Code Section 1794,
the right to recover actual damages for non-wilful violations of
statutes on breaches of warranties is conferred by Division Two
of the California chmerc;al Code and under principles of
*negligence per se." Subsection (a) is therefore a substantial
re-statement of present law, though it does codify the present
law and makes it more accessible to everyone, especially non-
lawyers.

ed by the CA 4th District Court of Appeal Division 2.
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Subsection (b) carries forward the rule already set forth in
present Section 1754 that upon proof of a "wilful®” vicolationor
breach, a judgment for treble damages may be awarded. Since
subsection _{a) already provides for an award of single damages,
the maximum civil penalty authorized by subsection (b) is _
"twice the amount at which the actual damages are assessed." The
provision to subsection (b) is derived from the language of
present Section 1794.2 and it carries forward the rule in that
section without change. Subsection (b) therefore does not
represent any change in the present law.

Subsection (c) deals with litigation expenses including attorney's
fees. It carries forward the essential language of present
Section 1794, and it also makes it clear that an award of litiga-
tion expenses and attorney's fees is authorized in any action in
which the buyer prevails -- whether an action for actual damages
under subsection (a), or an action for actual damages under sub-
section (a) plus a civil penalty under subsection (b) for a "wil-
ful” violaticn or breach. Insofar as subsection (c)} confers a
claim for litigation expenses and attorney's fees in the case of
non-wilful violations or breaches, it is a change in the present
law (which only authorizes such awards when the vioclation or
breach was "wilful"). ‘ :

I would like to point out that Section 1794 was one of the sections
that was affected by 1978 AB 3374 {(Lockyer). As originally pro-
posed in that bill, a full range of remedies including treble
damages was authorized for any violation or breach, wilful or not.
Before final adoption, the bill was amended by inserting the word
*wilful." While I was not directly involved, I am reasocnably
‘certain that the purpose of that change was to prevent the
recovery of penalties in cases of non-wilful violations and breaches
You will observe that subsection (b) carries forward that principle
by limiting the recovery of a civil penalty to those situations in
:hice the buyer establishes that the violation or breach was "wil-
ul.

As you will observe, I have attempted to avoid any substantive
law changes except those which are needed to respond to Mr.
Cavanaugh's problem, and I suspect that the proposed amendments
will meet with little or no opposition.
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AM. _.DMENTS TO AB 3324 (Fenton) '

On page 2, delete all of lines 1 and 2, and substitute the words
"simple and readily understocod language, which shall clearly
identify the party making such express warranties, and which
shall conform".

On page 2, line 7, after the words "Federal Trade Commission"
insert "issued pursuant thereto". .

Delete all of present Civil Code Section 1794, and substitute

the following:
whe s
" (a) Any buyer of consumer goodg\damaged by a failure to

comply with any obligation under this chapter or under an
implied or express warranty or service contract may bring an
action for the recovery of damages and other legal and egquitable

relief.

*{b) If the buyer establishes that such failure to comply
was wilful, the judgment may include a civil penalty which shall
not exceed twice the amount at which the actual damages are
assessed; provided, that only actual damages shall be recoverable
in a class action under Section 382 of the Code of Civil Pro-
cedure or Section 1781 of this code, or with respect to a claim
based solely on 4 breach of an implied warranty.

"{c) If the buyer prevails in an action under this section,
the buyer shall recover costs and reasonable litigation expenses,
including attorney's fees based on actual time expended."

Delete all of present Civil Code Section 1794.2.

066073
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STATE OF CALIPORNIA-

- v, T ANALYST: DiCK ELDIeCNT/Dreve Finisesa
. . Bv Ph: 445-5126 322-4?03

EDMUND G, BROWN JR., Gevernor

".' DEPATTAENT OF

R e el @

“7 the warrantor to comply with the disclosure provisions of the federal

TIEGISIATIVE HISTORY:

REQUEST FOR APPROVAL OF PROPOSED LEGISLATION

STATE AND CONSUMER SERVICES AGENCY

DEPARTHENT: . BIlL CONTROL NO. o)
Consumer Affairs : BIS% 5¢_°§¢on£§; NO.:
TITLE: ]
pisclosure of Warranty Terms «
FROBLEM:

The California Song Beverly Consumer Warranty Act (Civil Code Sections
1790 et seq.) and the federal Magnuson-Moss Consumer Warranty Act (15
U.S.C. Sections 2301 & 2312 and 16 C.F.R. Part 701) both mandate the
disclosure of the terms and conditions of consumer product warranties.
However, the felieral act has preempted the general disclosure provi-
gsions of the California act,. with the result £hat violations of the
general disclosure provisions of the California act do not trigger

the penalty provisions-of the California act (at Civil Code Section
1794). Further consequences include the fact that motor vehicle dealers

(cont.)

PROPOSED SOLUTION (and alternatives): .

. Amend the general disclosure provision of the California Song-Beverly
. Consumer Warranty Act (at Civil Code Bection 1793.1(a)) to require

Magnuson-Moss Act and Federal Trade Commission regulations thereunder.
The amendment could either simply cross-reference to and- incorporate
by reference the federal act and regulations on disclosure. This
amendment also will alert California businesses to the existence of
the federal act and regulations apd will thereby facilitate compliance

with those regulations.

F1SCAL IMPACT:

4

OOVERNOR'S OFFICE USE |
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. PROBLEM {(continued)

-

~" who wilfully fail to comply with the disclosure provisions of either
the federal or California Acts are not subject to licensing action
! under Vehicle Code SBection 11713(o). A technical amendment is needed
to tie up these loose ends. Failure to do so will deprive consumers

of rexedies in appropriate cases.
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STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY -

"EDMUND G. BROWN JR. Gevarner

1020 N STREET, SACRAMENIC, CAUFORNIA #3014

April 23, 1982

Honorable Sally Tanner
Chairwoman

Asgembly Consumer Protection and
Toxic Materials Committee

State Capitol, Room 4146
Sacramento, CA 95814

Re: AB 3560

Dear Assemblywoman Tanner:

The Department of Consumer Affairs is sponsoring AB 3560, legislatiom which
would amend the Song-Beverly Consumer Warranty Act to provide purchasers of con-
sumer goods with coherent, understandable remedies for violations of California's
warranty laws, AB 3560 is scheduled to be heard in your committee on April 27th

at 1:30 p.m.

This bill is essentially a consumer law "housekeeping” bill which does not
add to existing law any substantive legal obligation that is not already present

in consumer warranty statutes.

The bill's purpose and function is to consolidate and.restate in a single
location in the Song-Beverly Act the remedies now available under the Act and the
federal Magnuson-Moss Consumer Warranty Act, the California Commercial Code, and
the general contract law of California. The range of svailable legal remedies is
broad, yet because they are spread among many different statutes, they are not
reasonably accessible, ) E

" Specifically, AB 3560 would consolidate Sections 1794 and 1794.2 of the Civil ~

Code and would ensct a new Section 1794 to provide a clear statement of the buyer's
basic remedies for breach of warranty and violation of the Song-Beverly Act.

We believe the effect of this bill will be to foster the voluntary resolu-
tion of disputes by better defeTring the consequences to both parties if a resolu-
tion is not achieved. It is where the law and its consequences are uncertain
that real problems are not resolved or that expensive litigation ensues.

The bill would include within the remedy language an explicit right to re-
cover actual damages for an ordinary, non-willful breach of warranty, as well as
reasonable attorney's fees. These remedies are already conferred by federal law.
Conferring Song-Beverly jurisdiction to resolve disputes without a finding of
willfulness will benefit warrantors as well as consumers. Currently, in order
to proceed, consumers and their attorneys must search for proof of "willfulness,"
focusing less on a constructive approach to dispute resolution than on the wmotiva-

tions of the parties.

This bill has been carefully developed and will improve our law by promoting
voluntgry compliance and voluntary settlement of disputes.

000076
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Honorable Sally Tanner
Page two

Included with thic letter is & more comprehensive analysis of AB 3560.
Should you wish further information, please contact our Legislative Unit at
322-h292.

'

cc: Members, Aauembly Consumer Protection and é
Toxic Materials Committee

‘-

-

t-

ed by the CA 4th District Court of Appeal Division 2.

0060077
0037

MJN/383

-
e

De&cument receiv



-

s
1

S

\

‘)

L STATE OF CAI.-IFOINIA—ITATE AND CONSUMER $EIRVICES AGENCY

EDMUND ©. BROWN JR,, Gever

nor
-

.o

DEPARTMENT Of

' nsumer mkmmu mm ,ululos;n YT
o (EEE&F;x:irs; 1 c (= 1A

{916) 445-5126

P

EXPLANATION AND ANALYSIS OF
AB 3560 (Tanner)
chbnsgmer Law "Housekeeping" Bill

On Buyer Remedies for Breach of Warranty
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AB 3560 (Tanner) is sponsored by.thgﬂggpartmept of Consumer
affairs.

This bill is essentially a consumer law "housekeeping" bill
whose function is to make our consumer warranty law more coherent,
rational, understandable and effective.

The bill does not add to the law any substantive legal obli-

gation that is not already present in one or more of our consumer

warranty statutes.

The bill's purpose and function is to consolidate and restate
in a single section of the Song-Beverly Consumcr Warranty Act
the remedies now available to buyers under the Song-Beverly Act

and other California and federal‘laws.

This bill strives to make the song-Beverly Act more coherent,

rational and intelligible. Both those who extend consumer product
warranties, and those who receive them, have a vital interest in

the coherence, rationality and intelligibility of the law.

Explanation of Warranty Remedies Provision

Civil Code §§ 1794 and 1794.2, part of the Song-Beverly Act,
express the basic rules on buyer remedies:

1794. Any buyer of consumer goods injured by a
willful violation of the provisions of this chapter
or a willful violation of the implied or express
warranty or -service contract may bring an action
for the recovery of three times the amount of
actual damages and other legal and equitable relizf,
and, if the buyer prevails in any action brought
under this section, he or she may be allowed by the
court to recover as part of the judgment a sum equal
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of the Code of Civil Procedure or Section 1781 of
.this code; or with respect to a claim based solely
on'a breach of an implied warranty.

o “(d) “the’ buyer preVazls 'in an action under this
sectioﬁ,rthe biyer may be ‘allowed by the court to
recover .as part of .the Judgment a sum egqual to the
;'aggregate amount of costs ‘and" expenses, including
“‘attorney’s- fees based “on actual ‘time expended,
determined by“the coutfc £o have been reasonably
incurred by the buyer in connection with the commence-
.;ment and prosecution of such action, unless the court
in-its’ discretion determines ‘that “such an-award of
‘attorney '8 fees would be inappropriate. o

The purpose and effect of revised s 1794 15 to prOV1de a
clear statement, ;Eﬁedeigg;e seqtion of the-gong-Beverly Act, of
the buyer's basic remedies fot breach of warranty and violation of
the Act. o |

As the accompanying chart illustrates, the bill does not
confer any‘remejyithat Bﬁyeré do not already enjoy =-- whether under
the federal Magnuson-Moss Consumer Warranty Act, the California
Commercial . Code, tﬁe éeﬂérai contfect law of California, or the
Song-Beverly Act.

The bill gggg restate and consolidate these remedies at a
single location within the Song-Beverly Act, thus making them
more accessible to all of the participants in retail sale trans-
actions, including manufacturers, distributors, retailers.
consumers,,ettornejs, others who advise consumers, and judges,
including particularly Small Claims Court judges and court personnel.

The bill is not intended to foster more litigation over

consumer warranties, and the Department of Consumer Affairs does

not believe it will have that effect. Indeed, there is now no great

ht received by the CA 4th District Court of Appeal Division 2.
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AB 3650 would consolidate §§ 1794

to the aggregate amount of costs and expenses (includ-
ing attorney's fees based on actual time expended)
determined by the court to have been reasonably
incurred.by .the .plaintiff .for or.in connection with
the commencement and prosecution of such action.

1794, 2., Tha provisicn of Section 1794 author;zlng
the recovery of three times the amount of the buyer's
actual damages shall not apply to either of the
follcwxng.i R

{a) A cause Of action commenced or maintained
pursuant to Section 382 of the Code of Civil Procedure
or pursvant to Section 1781 of this code.

(b) A judgment based solely on a breach of the
implied warranty of merchantability, or, where
present, the implied warranty of fitness.

a new § 1794 which would provide as follows:

1794. (a)} Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express
warranty or service contract may bring an acticon
for the recovery of damages and other legal and
equitable relief.’

(b) The measure of the buyer's damages in an
action under this section shall be as follows:

(1) WwWhere the buyer has rightfully rejected
or justificably revoked acceptance of the goods or
has exercirfed any right to cancel the sale, Sections

2711, 2712 and 2713 of the Commercial Code shall apply.

12) Where the buyer has accepted the goods,
Sections 2714 and 2715 of the Commercial Code shall
apply, and the measure of damages shall include the
cost.of repairs necessary to make the goods conform.

{(e) If the buyer establishes that the failure to
comply was willful, the judgment may include, in
addition to the amounts recovered under subdivision
(a), a civil penalty which shall not exceed two
times the amount of actual damages. This subdivision
shall not apply in any class action under Section 382

3.
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abundance bf’litigafibn under thefSong—BeverlyAAct, either at the
trial or apﬁeilate‘le?el;” To fhe best of our knowledge, there is
not a single rgported appellate-decision under the Song-Beverly
Act, despite the fact that' it has been on the books for about ten
years, T g S L

We believe that the effect of this bill will be to foster the

voluntary resolution of ‘disputes by better defining the conse-

quences to both parties if a resolution is not achieved. We believe

that a greater degree of certainty in remedies that are available
to thelbuyer will help resolve problems in a fair and equitable
way, and will also reduce the chance of litigation. It is where
the law and its conseqguences are uncertain that real'problems are
either not resclved, or that expensive litigation ensues.

At the hearings before the Assembly Committee on Labor,
Employment and Consumer Affairs at San Diego in December, 1979, in
which the Committee invited comment on new and used car.automobile
sale problems, a variety of witnesseS‘testified.to the ihadequacy
of our present laws. There was widespread agreement among those
testifying that our present consumer warranty laws do not provide
remedies that are adeguate.

Astheadcompanyinglchart#hows,howaver, the range of available
legal remedies is.quite broad. Yet, because they are spread among
many different Btatutes,.they are not reasonably accessible to
buyers and their attorneys. A good example is the provision that
mctivated this amendment. While the Magnuson-ﬂons Act grants

courts the power to assess actual damages and reasonable attorney's

5.
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fees upon & finding of a breach of warranty that is not willful,

the Song-Beverly Act fequires a finding of "willfulness" before an
an award of attorney's fees.caﬁ be made. The amendmant to the
remedy section originated in a complaint from a buyer who had pre-
vailed in a suit but was not awarded a reasonable attorey's fee
because the judge felt that the court did neot have the power to
make such an award unless the court coula‘properly find that the
breach of warranty was. "willful".

Under present law, therefore, buyers would be well advised
to proceed under both the federal Magnuson-Moss Consumer Warranty
Act as well ae the California Song-Beverly Warranty Act, taking

their chances with each. But these elements of chance and "game"

are unaccepiable as a matter of public'policy, we believe. Whether

a particular buyer is treated justly depends less on the actual
merits of his or her case than on the suphistication of his or her
lawyer. Since our consumer warranty laws must be relatively self-
executing in order to be successful, we find it difficult to
accept uncertainties of this kind.

Warrantors too have a vital interest in achieving a reasonable
degree of certainty in remedies. Now, the provision on damages
in the SOng;BeVgrly Act is open-ended. There are.no limits on
the kind or extent of damages that may be awarded, except those
which an individual judée may impose. That too is a degree of
uncertainty that we €i:d difficult to accept.. The uncertainty can
cut both ways for all parties to a consumer warranty transaction,

since the uncertainty will make it difficult to assess the risks

000083
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California statutes address the samc‘issue in the same way, identical
statutory language should be‘imployed.; |

As we have explained abo_ve.., thé__;bill would include within the
remedies language of the Song-Beverly Act an explicit right to
recover actual damages (not t:eble”d;@ggeg) for an ordinary, non-
willful breach of warranty, as well as reasonable attorpey's fees.
As we explained, these remedies are alreﬁdx>c§£ferred by the federal
Magnuson-Moss Act, but we believe that we sﬂould not force consumers
to utilize a federal law to enforce their rights in "garden variety"
warranty disputes. There is also an industry interest in this
particular change, whichwe would like to explain. Conferring
Song~Beverly jurisdiction to resolve disputes in favor or the

consumer without a finding of willfulpess will also benefit warran-

tors. Now, in order to proceed under the Song-Beverly Act, consumers
and their attorneys must search for proof of "willfulness". Just
as a requirement of a finding of fauit in divorce cases added to
the bitterness and complexity of divorces as well as the length of
trials and other personal and social costs, we feel that denying
relief without a finding of willfulness tends to force consumers
and their attorneys to putsue a less constructive approach to
dispute reéolution, focusing less on the merits of the problem
than on the motivations of the parties; The focus instead ought
to be on peaceable disbute resolution, including especially the
actual merits of the ciaim, including the guestions of whether
there was a défent and whether the defect was covered by the

warranty. (Of course, where there is a "willful" breach of

8.
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of trial and will rasult in settlements that will depend on

factors other than the real merits of the care.

As a result of.the aﬁendmentiPIOposed by the Association of
Califernia Insuraﬂcé Cbmpanies,'which we have accepted, the contract
measure cf damages, as set forth in §§ 2711-2715 of the California
Commercial Codé; would appiy in all actions under the Song-Beverly
Act. And to Tresolve a major unresolved question under the
California Commercial Code, the bill ‘explicitly states that the
buyer's damages may include the necessary costs of repairs.

By cross-referencing to and incorporating the Commercial Code
provisions on buyer remedies, the bill also brings into play the
thousands of court decisions under the Commercial Code, and its
predecessors, that have articulated principles of construction and
application to the wide range of circumstances and situations that
have been presented tolthe courts in the past. This too will
enhance the degree of certazinty of result to the benefit of
everyone. |

¥From an industry standpoint, the bill is also deserving of
support, because of its inclusion of the federal Magnuson-Moss
Act's language giving the courts explicit discretion not to award
reascnable attﬁfney's fees. While the present text of § 1754 2lso
confers that poéér, the -Magnuson~-Mosgs Act's.lanquage is more
explicit. Tracking the Magnuson-Moss Act's language will also help
eliminate confusion on other points. Unless there is a good policy

reason to the contrary, we feel that when both federal and

060085
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warranty, the courts should have the same power that they presently
have to award penalty damages.).

This bill has been carefully developed, It will improve
our law. It will make it more ccherent, raticonal and understandable,
It will promote voluntary compliance and will help promote the
voluntary settlement of disputes,

We urge your support.

Thank you.

RAE:ve
(3/30/82)
Attachment
{t) Buyer's Remedies Under
California and Federal
Consumer Warranty Law
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ASSEMBLY COMMITTEE ON CONSUMER AB 3560
PROTECTION AND TOXIC MATERIALS

ASSEMBLYWOMAN SALLY TANNER, CHAIRWOMAN
AB 3560 {(Tanner), as introduced March 15, 1982

HEARING DATE:
April 27, 1982

——— — A v e g v g S gy S

SUBJECT:

Consumer warranties: consolidation of buyer's remedies.

DIGEST:

Existing state and federal laws prov;de buyers of consumer goods with
legal remedies for breach of an express or implied warranty and for
violations of consumer warranty laws. These laws permit a buyer to
recover actual damages, equitable relief, legal costs (1nclud1ng
attorney's fees) and in some cases, treble damages.

This bill would consolidate all of these existing buyer S remedies
and incorporate them into a single, rewritten provision of California's
Song=-Beverly Consumer Warranty Act.

FISCAL EFFECT: oV
c
This is not a fiscal bill. =
STAFF COMMENTS : E
1. A buyer's remedies for willful (intentional) and non-willful

(negligent) breaches of warranty or viclations of warranty law 3%

are found in California‘'s Song-Beverly Act, the california E%
Commercial Code, state general contract laws, and the federal <
Magnuson—-Moss Consumer Warranty Act. y—

. o

2. This bill is sponsored by the Department of Consumer Affairs. =
The sponsor states that because the buyer's rights are located in a
different statutes, buyers and sellers are both often unaware’ O
they even exist. Iegal enforcement can also be difficult and —
confusing. O

S

The sponsor states that consolidating all of these remedles in tﬁ

a single state law will make them more accessible to all of the parfa
ties to a consumer transaction and thereby foster less misunder- £
standing and more Voluntary resolution of disputes. 353

3. This bill would not create any new buyer remedies which do not ES
already exist. The bill does, however, clarify one aspect of O
California's Commercial Code by specifically including the cost <

of repairs which are necessary to make goods conform to the warranty
where the buyer has accepted non-conforming goods. o)
PREPARED BY: AB 3560 _§
Jay DeFuria %
April 26, 1982 -
. . %E
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!‘A‘ of Californla
-Memorandum

To

+ TOM GREENE, Legielative Coordinator

Date  April 30, 1982

t of Consumer Affairs
Departmen ¢ HloNos L-80-214

From : DIVISION OF CONSUMIR SERVICES -- Legal Services Unit

Subjec: AB__ 3560 and AB 3561 (TANNER).

I have prepared and am enclosing the text of a statement which’
is designed to be given by our author, Assemblywoman Tanner, in
presenting AB 3560 and AB 3561, which you may want to transmit
to her personally or by letter.

I am also enclosing an amended version of the explanation and
analysis of each of these bills. I have amended the explanation
and analysis of AB 3560 to reflect the recommendation made by
Jay DeFuria; and I have amended the explanation and analysis of
AB 3561 to change the reference in the attached table from the
earlier Fenton bill to AB 3560. I would like to suggest that
the enclosed explanations and analyses be used when duplicating
additional copies for delivery to legislators and others.

RICHARD A. ELBRECHT

Supervising Attorney

Thank you for your attention.

RAE:vC ]
Enclosures
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STATE Of CALIPORNIA—STATE AND COMSUMEN SERVICES AGENCY EDWMUND G. BROWN JR., Geverner

PranMiN O (916) 445-4465 '
‘:}af“jrnﬁﬁg B0 N STARET, SACRAMENTO, CALINORMIA 90814

STATEMENT PRESENTING AB 3560 AND AB 3561 (TANNER)

April 30, 1982

Mr. Chairman and members of the Committee:

AB 3560 and AB 3561 are both essentially consumer law
"housekeeping™ bills. Their purpose is to make our consumer
warranty laws more coherent, rational, understandable and

effective.

These bills do not add to our law any substantive legal
obligation that is not already present in one or more of our

consumer warranty statutes, either federal or California.

_AB_3560 (TANNER)

The purpose and function of AB 3560 (Tanner) is to consolidate
and restate in a single section of the Song-Beverly Consumer
Warranty ict_the remedies now available to buyers under the

Song-Beverly Act and other California and federal laws.

The bill strives to make the Song-Beverly Act more coherent,
rational and'intelligible. Both those who extend consumer

product warranties, and those who receive them, have a vital

1.
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interest in the coherence, rationality and intelligibility of the

-

law.

AB 3560 makes it clear that a consumer who is a victim of a
breach of any written or implied war:antf, or a violation of the
Song-Beverly Act, has a right to recover actual damages and

reasonable attorney's fees.

By virtue of a quirk in drafting, the present language of
the Song-Beverly Act authorizes a court to award reasonable

attorney's fees only if the buyer approves that the violation

was "wilful®. The bill would give the buyer substantially the
same remedies, including attorney's fees, that buyets already
have unde: the federal Magnuson-Moss Consumer Warranty Act,
without deleting any of the‘remedies presently conferred by the
Song-Beverly Act. Incon;istencies between the federal and

California warranty remedies would be substantially eliminated.

The present version of the Song-Beverly Act gives a court

the power to award a monetary penalty if the violation is "wilful”.

This bill leaves that power intact.

This bill also incorporates the Commercial Code measure

of damages for breach of warranty, and it eliminates an ambiguity

in the Commercial Code provisions, by making it clear that such
damages can include the cost of repairs necessary to make the

product conform.

2.

0000350
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AB 3560 will clarify and simplify the provisions on buyer's
remedies $O that manufacturers, retailers, buyers, their attorneys
and other advisers, and judges, including small claims court

personnel, will find it easier to observe, enforce and apply this

law.

AB 3561 (TANNER)

AB 3561 is also a consumer law "housekeeping™ bill. Again,
it does not add to the law any substantive legal obligations
that are not already present in one or more of our consumer

warranty statutes, federal or California.

The purpose and function of AB 3561 is to reconcile federal -

and California warranty disclosure requirements. It makes it
clear that any written warranties must comply with the federal
warranty standards, and it provides that violations of the

federal standards will also constitute violations of the Song-

Beverly Act.

Now, if a used car dealer gives a written warranty that does
not compiy with either the California or the federal standards,
the DMV cannog suspend the dealer's license., This is contrary
to the law that existed prior to the adoption of the federal
standards, which permitted the DMV to suspend a dealer's license
if the dealer did not comply with the disclosure reguirements

of the Song-Beverly Act. There is reason to believe that the

3.
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effect of the adoption of the £eder$1 disclosure requirements

was to preempt ﬁhe California disclosure requirements, thus
extinguishing the power of the DMV to suspend for violations.
Making compliance with the federal standards an express violation
of the Song4Bever1y Act would give the DMV jurisdiction to

take licensing action if needed.

The amendments preoposed by AB 3561 would also alert business
firms in California to the need to comply with the federal standards

in designing their warranties.

As I have already indicated, this bill would help make the

Song-Beverly Act more coherent, raticnal and intelligible.

Both those who extend consumer product warranties, and those
who receive them, have a vital interest in the coherence, rationality

and intelligibility of our laws.

RAE:vc
(4/30/82)
4.
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Source
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E;gmz COMMITTEZ ON Junzcmn’

BACKGROUND INFORMATION

. Ap 3510 %

(a) What group, organization, governmental agency, Or other

person, if any, requested the introduction of the bill?
Please list the requestor's telephone number or, if

.\id%?

lable, ; add .
dni;?l able ress ¢¢/4y425 /ﬁ%@i&b&/’ = cor

322 ~HL72. %s A Mpsre | Rrchard ELLeh s

(b) Which groups, organlzatlons, or governmental agencies have
contacted you in support of, or in opposition to, your
bili?

(N s

(¢) 1If a similar bill has been introduced at a previous session
of the Legislature, what was its number and the year of
its introduction?

AB 2324 (Ferton) - 1950

PurEose

What problem or deficiency under existing law does the bill
seek to remedy?
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STATE OF CALPORMIA—STATE AND CONSUMER SERVICES AGENCY

v

EDMUND G. BROWN 8., Governer

©

u
Fa

June 3, 1982

Honorable Omer Rains

Chairman @
Senate Judiciary Committee . ¢ 4
State Capitol, Room 2032 46@
Sacramento, CA 95814 - '

Dear Senator Rains:

The Department of Consumer Affairs is sponsoring AB 3560
(Tanner), legislation which would amend the Song-Beverly Consumer
Warranty Act to provide purchasers of consumer goods with coherent,
understandable remedies for viclations of California's warranty
laws. BAB 3560 is scheduled to be heard in your committee on

June 15th at 1:30 p.m.

This bill is essentially a consumer law "housekeeping® bill
which does not add to existing law any substantive legal obliga-
tion that is not already present in consumer warranty statutes.

The bill's purpose and function is to consolidate and restate
in a single location in the Song-Beverly Act the remedies now
available under the Act and the federal Magnuson-Moss Consumer
Warranty Act, the California Commercial Code, and the general con-
tract law of California. The range of available legal remedies
is broad, yet because they are spread among many different statutes,
they are not reasonably accessible.

Specifically, AB 3560 would consolidate Sections 1794 and
1794.2 of the Civil Code and would enact a new Section 1794 to pro-
vide a clear statement of buyers' basic remedies for breach of
warranty and violation of the Song-~Beverly Act.

We believe the effect of this bill will be to foster the
voluntary rescolution of disputes by better defining the consequences
to both parties if a resolution is not achieved. It is where the
law and its consequences are uncertain that real problems are not
resolved or that expensive litigation ensues.

The bill would include within the remedy language an explicit
right to recover actual damages for an ordinary, non-willful breach
of warranty, as well as reasonable attorney's fees. These remedies
are already conferred by federal law. Conferring Song-Beverly .
jurisdiction to resolve disputes without finding of willfulness
will benefit warrantors as well as consumers. Currently, in order
to proceed, consumers and their attorneys must search for proof
of "willfulness,™ focusing less on a constructive approach to
dispute resolution than on the motivations of the parties.
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Honorable Omer Rains
Page two

This bill has been carefully developed and will improve our
law by promoting voluntary compliance and voluntary settlement of

disputes.

Included with this letter is a more comprehensive analysis
of AB 3560. Should you wish further information, please contact
our Legislative Unit at 322-4292. :

RICHA B. SPOHN

cc: Members, Senate Judiciary Committee
Assemblywoman Sally Tanner
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SENATE, COMMITTEE ON JUDICIARY  1981-82 Regular Session
. AB 3560 (Tanner)

[] A ‘
As introduced B
Civil Code
RT 3
5
CONSUMER WARRNANTIES 6
’ “REMEDIES- 0
HISTORY

Source: Dept. of Consumer Affairs
Prior Legislation: None

Support: Unknown

Opposition: No Known

- Assembly floor vote: Ayes 66 - Noes 0.
}l§  | KEY ISSUE

SHOULD EXISTING REMEDIES FOR THE'ENFORCEMENT OF A
CONSUMER WARRANTY BE RECODIFIED IN A SINGLE SECTION OF
THE SONG-BEVERLY CONSUMER WARRANTY ACT?

PURPOSE

Under existing law remedies for breach of a consumer
warranty are found in the Commercial Code, general
contract law, and the federal Magnuson-Moss Act, as.
well as in the Song-Beverly Consumer Warranty Act. No
e single provision of law states all of these remedies.

This bill would repeal and reenact the remedies
_ provision of the Song-Beverly Act so as to state all
i - existing remedies for the breach of a consumer
' warranty. .The bill would neither add to nor subtract
from.remedies under existing law.

ed by the CA 4th District Court of Appeal Divisioq 2.

ocement receiv

(Mozre)
060096

0039
MJN/402



. AB 3560 (Tanner)
Page 2 -

3

The purpose of the bill is to provide a single section
which judges and attorneys may consult in order to

o find the existing remedies for a breach of a consumer
warranty.

(=N e TN I

COMMENT

1. Need for bill

Plaintiffs point out tnat provisions regarding the
enforcement of promises contained in warranties
are presently to be found in four separate areas
of the codes. The Commercial Code contains
provisions with respect to any warranty, whether
or not the buyer of the goods in question is a
consumer, The Scong-Beverly Act contains :
provisions applicable only to warranties recelved
by consumers. The federal Magnuson-Mess Act
contains similar but not identical provisions to
those in Song-Beverly. And, in addition, there
are other applicable provisions in those Civil
Code sections relating to general contract law.

As a result of this dispersion, and a lack of
Cross- referencing, both litigants and judges have
had difficulty in determining exactly what
remedies were available to plaintiffs in breach o

warranty cases.

. 2. Benefit to warrantors

The clarification of available remedies would be
of benefit mainly to the recipient of a warranty.
The bill also contains, however, provisions of
benefit to the issuer of the warranty.

0060097 (More)
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‘AB 3560 (Tanner) o A
Page 3 : B §

-

—

First, under the existing language in
Song-Beverly, there are no limits on the kind or
extent of damages that may be awarded except those
which an individual judge may impose. This bill
would adopt the contract measure of damages, as
provided in Commercial Code Sections 2711 through
2715, for awards under Song-Beverly.

S Nt

Second, the bill would clarify language in
Song-Beverly to make it explicit that courts would
have discretion not to award attorney's fees
whenever such an award would be inappropriate.

Kkhkkikhhhk
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CONSENT

SENATE | Bi11 No.: AB 3560 Amendzd: Griginal
DEMOCRATIC CAUCUS | Author:  Tanner (0}

_ Vote Required: Majority
SENATOR PAJL B. CARPENTER

Chairman Assembly Floor Yote:  §6-0

SUBJECT: Warranties

POLICY COMMITTEE: Judiciary

AYES: (6) Petris, Presley, Sieroty, Watson, Davis, Rains
NOES: (0)

SUMMARY OF LEGISLATION:

Existing provisions of the Song-Beverly Consumer Warranty Act specify remedies for
a willful breach of consumer warranties including a right to recover 3 times ac-
tual damages plus attorney's fees.

This bill would provide that a buyer of consumer gcods shall have specified reme-
dies for a failure to comply with warranty or related obligations, inciuding dam-
ages measured in accordance with provisions of the Commercial Code, plus attorney's
fees, and in certain cases if the failure to comply was willful, in addition to
actual damages a penaity not to oxceed 2 times actual damages.

FISCAL EFFECT: None

FROPONENTS: (Verified by author 6-16-82)
Department of Consumer Affairs (sponsor)

OPPONENTS:

ARGUMENTS IN SUPPORT:

Proponents point out that provisions regarding the enforcement of promises con-
tained in warranties are presently to be found in 4 separate areas of the codes.
The Commercial Code contains provisions with respect to any warranty, whether or
not the buyer of the goods in guestion is a consumer. The Song-Beverly Act con-
tains provisions applicable only tn warranties received by consumers. The federal
Magnuson-Moss Act contains similar but not identical provisions to those in
Song-Beverly. And, in addition, there are other applicable provisions in those
Civil Code sections relating to general contract law.

CONTINUED
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ARGUHENTS IN SUPPORT, Continued:

As a resuit of this dispersion, and a lack of cross-referencing, both litigants
and judges have had difficulty in determining exactly what remedies were avail-
abte to plaintif’s in breach of warranty cases.

The clarification of availahle remedies would be of benefit mainly to the recip-
ient of a warranty. The bill aliso contains, however, provisions of benefit to

the issuer of the warranty.
First, under the existing language in Song-Beverly, there are no limits on the
kind or extent of damages that may be awarded except those which an individual

judge may impose. This bill would adopt the contract measure of damages, as pro-
vided in Commercial Code Sections 2711 through 2715, for awards under Song-

Beverly.

Second, the bill would clarify language in Song-Beverly to make it explicit that
courts would have discretion not to award attorney's fees whenever such an award

would be inappropriate.

CK:ga 6-16-82
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SENATE REPUBLICAN CAUCUS

o .-

SENATOR KENNETH L. MADDY, Chairman

/

FPOSITIONS: -

Source: Department of Consumer Affairs

RILL NUMBER: AB 3560

AUTHOR: Tanner

AMENDED COPY: Orig.
Majority Vote
TONSENT CALENDAR

Commitlee Voles:

Senate Floor Vote:

2

o

DIGEST

Assembly Floor Vole! 66-0/p, 12892 5-6-82

-

This bill, relating to existing remedies for the enforcement of a
consumer warranty, repeals and reenacts the remedies provisions of
the Song-Beverly Act so as to state 211 existing remedies. The
bill does not add or subtract from remedies under current law,

but rather consolidates all remedies.

FISCAL EFFECT: Appropriation, no. Fiscal Committee, no. Local, no.

COMMENTS

Under existing law remedies for breach of a consumer warranty are
found in the Commercial Code, general contract law, and the federal

Magnuson-Moss Act, as

well as in the Song-Beverly Consumer Warranty

Act. ©No single provision of law states all of these remedies.

Plaintiffs boint out that provisions regarding the enforcement of

promises contained in
separate areas of the
sions with respect to
the goods in questien
provisions applicable

warranties are presently to be found in four
codes. The Commercial Code contains provi-
any warranty, whether or not the buyer of

is a consumer. The Song-Beverly Act contains
only to warranties received by consumers.

The federal Magnuson-Moss Act contains similar but not identical

provisions to those in Song-Beverly. 2and, in.addition, there arco
other applicable provisions in those Civil Code sections relating
tc general contract law,

-Next Page -
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ANALYSIS CONTINUED: - PAGE: 2 BiLL NUMBER: pp 3566

As a result of this dispersion, and a lack of cross-referancing,
both litigants and judges have had difficulty in determining exactly
what remedies were available to plaintiffs in breach of warranty
cases.

According to the Senate Judiciary Committee analysis, the clarifica-
tion of available remedies would be of benefit mainly to the
recipient of a warranty. The bill also contains, however, provisinns
of benefit to the issuer of the.warranty.

First, under the existing language in Song-Beverly, there are no
limits on .the kind cr extent of damages that may be awarded except
those which an individual judge may impose. This bill would adopt
the contract measure of damages, as provided in Commercial Code
Sections 2711 through 2715, for awards under Song-Beverly.

Second, the bill would clarify language in Song-Beverly to make it
explicit that courts would have discretion not to award attorney's
fees whenever such an award would be ipappropriate.

6/17/82:mh
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. ANALXSLE T Mary anne ore

' STATE OF CALIFORNIA Bus &, Ph: 322-4292 EDMUND G. 8ROWN JR., Covernor
DEPARTMENT OF > '\,‘
‘ nsumg 1020 N STREET, SACRAMENTD, CALIFORNIA 93814 ’ v
' ENROLLED BILL REPORT
AGENCY lBiLL NUMBER
State & Consumer Services A3 3560
DEPSATMENT, BOARD OR COMMISSION AUTHOR
Department of Consumer Affairs Tannet g

SUBJECT: Consuner Warranties: Consolidation of buyvers' remedies

HISTORY, SPONSORSHIP & RELATED LEGISLATION:

AB 3560 is sponsored by this Departmnent for the purpose of organizing and
clarifying existing remedies for breaches of warranty or violations of
warranty law. AB 3560 received no opposing testimony or votes.

ANALYSIS

A. SPECIFIC FINDINGS

Existing state and federal lawaprov1de buyers of consumer goods
with legal remedies for breach of an express or implied watrranty and
for viclations of consumer warranty laws. & buyer's remedies for
willful breaches of warranty or viclaticns of warranty law are {ound
In the California Song-Beverly Act, the California Commercial Codn,
state general contract laws, and tha federal Maynuson-Moss Consunnr
Warranty Act.s -

Because buyers’® rights are located in different statutes, buvers and!
cellers are sometimes unaware of them, and leyal enforcement can. hie
difficult and confusing.

LR YR

NAB 3560(;ou1d consolidate Sections 1794 and 1794.2 of the Civil Coade
and would epact a new Section }&%4 to provide a clear statemnent of
i
the buyer's basic remedies for bréach of warranty and violation of
I the Song-Beverly Act. /

B. FISCAL IMPACT

I None on this Department.

C. VOTE

Ry

As:embly:.'ﬁﬁro
Scnate: 32-0

D. CIVIL & HUMAN RIGHTS IMPACT

. In general, warranty legislation was enacted to imbrove the adequacy
b of information available to consumers, wvrevent deception, and imrprove
competition in the marketing of consumer products. Providing buyers

(cont.)

), SIG | 000103 B 1|
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—_— - - AB 3560
Page 2

with their remedies would help protect those at a comparative dis-
advantage in the marketplace. AB 3560 seeks to advance the mutual
best interest of all participants in a retail warranty transaction.

E. RECOMMENDATION: 8ign

Consolidating existing buyers' remedies in a single provision of
California's Song-Beverly Consumer Warranty Act will make them more
accessible to all of the parties of a consumer transaction, thereby
aiding in the voluntary resolution of disputes by better Jdefining
the cons=guences to both parties if a resolution is not achieved.
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MEMBERS

DON SEBASTIANL Vice Chaitman
BYRON SHER

MARTHA VALDES
SENIOR CONSULTANT

JAY 4. DeFURIA
SENIQR CONSULTANT

ACHARD KATE. 'CALIFORNIA LEGISLATURE MARGARET . MARR

DAVID EL.DER

TOXIC

AOOM

ASSOCIATE CONSULTANT

 Careie whiGnT ASSEMBLY COMMITTEE A A cmETasy

on

CONSUMER PROTECTION AND

MATERIALS

4146 STATE CAPITOL
(916) 445-0991

CHAIRWOMAN

SALLY TANNER
June 29, 1982

Honorable Edmund G¢. Brown, Jr.

Governor of California
State capitol

Sacramento, California 95814 '

Dear Governor Brown:

Re: A.B. 3561:

Consumer warranties - disclosure
of terms —

Assembly Bill 3561 has been passed by the Legislature
and is before you for your approval and signature.

Currently, both California's Song-Beverly Consumer
. Warranty Act and the federal Magnuson-Moss Act with its Federal
Trade Commission regulations reguire the disclosure of the
terms and conditions of consumer product warranties. However,

the subsequently enacted

of federal law have preempted Song-Beverly disclosure require-
ments., As a result, while Song-Beverly purports to reguire

full warranty disclosure,
legal effect.

. A.B. 3561 would amend the Song-Beverly Act's
disclosure provision to explicitly require warrantors to
comply with the standards set forth in federxal law. Thus,

the disclosurxe provisions
be legally enforceable.

help make California businesses aware of the existence of the
federal disclosure requirements and aid in their voluntary

compliance.

and more detailed disclosure provisions

its provisions no longer have that

of Song-Beverly would once again
Additionally, this amendment would
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Honcorable Edmund G. Brown, Jr. : Page Two

[

A.B. 356l was introduced at the reguest of the
Department of Consumer Affairs which supports its enactment.
The bill has received no opposition during its passage in the
Legislature,

I respectfully request your approval and signature.

Sincerely,

SALLY TANNER
Assemblywoman, 60th District

ST:mlv
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ENROLLED BILL MEMORANDUM TO GOVERNOR _ DATE July 2, 1982

8ILL NO. AR

3560

AUTHOR  Tanner

-

Vote—Senoie _Unanimous
Ayes— 32
Noes— 0

Vote—Assembly Unanimous
Ayes— 66
Nogs— ¢

AB 3560 -~ Tan

SPONSOR

ner

Existing law provides buyers of consumer goods
with legal remedies for breach of an express or
implied warranty and for violations of consumer
warranty laws. A buyer's remedies for willful
breaches of warranty or violations of warranty lLaw
are found in the California Song-Beverly Act, the
California Commercial Code, state general contract
laws, and the federal Magnusoh-Moss Consumer '
Warranty Act. T e———

This bill would consolidate Sections 1794 and
1794.2 of the Civil Code and would enact a new
Section 1794 to provide a clear statement of the
buyer's basic remedies for breach of warranty
and violation of the Song-Beverly Act.

Department of Consumer Affairs

OPPOSITION
No known oppo

FISCAL IMPACT

None
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. of Colifornia o _ _} Depertment of Consumer Affairs .

Memorandum

To 1+ STAFF ATTORNEYS Date : August 11, 1982
1l Servi : -
Lega rvices Unit HleMos L-80-214 ;
From : DIVISION OF CONSUMER SERVICES ~-- Legal Services Unit ' : (

Subject: 1982 AMENDMENTS TO CALIFORNIA SONG-BEVERLY CONSUMER WARRANTY
ACT.

In addition to the notoriocus "California lLemon Law," the
Legislature has also adopted (without fanfare) two other
substantive amendments to the Song-Beverly Consumer Warranty
Act, which originated here.

1. AB 3560 (Tanner), which has consolidated Civil
Code sections 1794 and 1794.2 into a single
section which now accords an award of reascnable
attorneys' fee to the prevailing buyer without
regard to proof of "willfulness.® Among other ,
things, the new amended section 1794 also confers »~
a clear-cut right to recover "the cost of repairs
necessary to make the goods conferm," thus .
ending the debate on that gquestion, at least in
California.

2. AB 3561 (Tanner), which has amended the disclosure
provisions of the Song-Beverly Consumer Warranty
Act to explicitly include the disclosure require-
ments contained in the federal Magnuson-Moss
Consumer Warranty Act and in the regulations of
the Federal Trade Commission adopted pursuant
thereto. Violations of the federal disclosure
requirements will now a basis for suspension of
the licenses of motor vehicle dealers who fail
to comply with the federal regquirements, and
will alsc give rise to a private right of action
unfer Civil Code section 1794,

RIK ELBRECHT

Superviging Attorney
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1716 ' STATUTES OF 1962 [ Ch. 385
CHAPTER 385

An act to add Section 1794 to, and to repeal Sections 1794 and
1794.2 of, the Civil Code, relating to warranties. ’

{Approved by Governor July 4, 1982, Filed with
Secretary of State July 4, 1982.]

The people of the State of California do enact as follows:

SECTION 1. Section 1794 of the Civil Code is repealed.

SEC. 2. Section 1794 is added to the Civil Code, to read:

1794. (a) Any buyer of consumer goods who is damaged by a
failure to comply with any obligation under this chapter or under an
implied or express warranty or service contract may bring an action
for the recovery of damages and other legal and equitable relief.

(b) The measure of the buyer’s damages in an action under this
section shall be as follows:

(1) Where the buyer has rightfully rejected or justifiably revoked
acceptance of the goods or has exsrcised any right to cancel the sale,
Sections 2711, 2712, and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods, Sections 2714 and
2715 of the Commercial Code shall apply, and the measure -of
damages shall include the cost of repairs necessary to make the goods
conform.

(¢) If the buyer establishes that the failure to comply was willful,
the judgment may include, in addition to the amounts recovered
under subdivision (a), a civil penalty which shall not exceed two
times the amount of actual damages. This subdivision shall not apply
in any class action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based solely on a
breach of an implied warranty.

(d) If the buyer prevails in an action under this section, the buyer
may be allowed by the court to recover as part of the judgment a sum
equal to the aggregate amount of costs and expenses, including
attorney’s fees based on actual time expended, determined by the
court to have been reasonably incurred by the buyer in connection
with the commencement and prosecution of such action, unless the
court in its discretion determines that such an award of attorney’s
fees would be inappropriate.

SEC. 3. Section 17942 of the Civil Code is repealed.
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CALIFORNIA LEGISLATURE

1981-82 REGULAR SESSION
1981-82 FIRST EXTRAORDINARY SESSION

SUMMARY DIGEST

of

Statutes Enacted and Resolutions {including Proposed
Constitutional Amendments) Adopted in 1982

_and

1979-1982 Statutory Record

DARRYL R. WHITE JAMES D. DRISCOLL
Secretory of the Senate Chief Clerk of the Assembly

Compiled by

BION M. GREGORY
legislative Counsel!
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138 1982 SUMMARY DIGEST

The bill would declare legislative intent with regard to youth bus regulations and
would require the Office of Administrative Law to expedite its review of those reguia-
tions.

{2} Article XIII B of the California Constitution and Sections 2231 and 2234 of the
Revenue and Taxation Code require the state to reimburse local agencies and school
districts for certain costs mandated by the state, Other provisions reqmre the Depart-
ment of Finance to review statutes disclaiming these costs and provide, in certain cases,
for making claims to the State Board of Control for reimbursement.

However, this bill would provide that no appropriation is inade and no reitnbursement
is required by this act for a specified reason.

(3) The bill would take effect immediately as an urgency statute, to be operative on
the date the regulations adopted by the Department of the Culifornia Highway Patrol
governing youth buses become effective, but not sooner than Qctober 1, 1982, nor later
than January 1, 1983.

Ch. 384 (AB 3761) N. Waters. Firearms.

Under existing law, a law enforcement agency that has custody of firearms or parts
of any firearms which are subject to destruction pursuant to law, may, in lieu of destroy-
ing them, retain and use them, or turn them over to certain criminalistic laboratories,
as specified.

This bill would also authorize such a law enforcement agency to release them to
another law enforcement agency, as specified, upon approval of a court.

Ch. 385 (AB 3560) Tanner. Warranties.

Existing provisions of the Song-Beverly Consumer Warranty Act specify remedies for
a willful breach of consumer warranties including a right to recover 3 times actual
damages plus attorney’s fees.

This bill would provide that a buyer of consumer goods shall have specified remedies
for a failure to comply with warranty or related obligations, including damages meas-
ured in accordance with provisions of the Commercial Code, plus attorney’s fees, and
in certain cases if the failure to comply was willful, in addnnon to actual damages a
penalty not to exceed 2 times actual damages.

Ch. 386 (AB 2133) Mountjoy. Construction contracts: liability.

Existing law regarding construction contracts generally prohibits agreements to in-
demnify the promisee against liability for damages for death or bodily injury, injury to
property, or design defects or any other loss, damage, or expense arising from the sole
negligence or willful misconduct of the promisee or the promisee’s agents, servants, or
independent contractors who are directly responsible to the promisee. However, those
provisions do not prevent a party to a construction contract and the owner or party on
whose account the contract is performed from agreeing with respect to the allocation

" . or limitation of liability as between the parties for design defects or for liability of the

promisee to the promisor arising out of or related to the contract,

This bill, in addition, would specify that any provision regarding a construction con-
tract which purports to impose on the contractor or relieve a public agency from liability
for the active negligence of the public agency are void and unenforceable.

Ch. 387 (AB 2603) Torres. Food: duck.

Under existing law, restaurants and itinerant restaurants are required to maintain
certain perishable food or beverage at or below a temperature of 45* Fahrenheit. Exist-
ing law requires retail focd production and marketing establishments to maintain poten-
tially hazardous foods, as defined, to be kept, displayed, or maintained at or below a
temperature of 45° or at or above a temperature of 140° Fahrenheit, except during
reasonable periods of preparation, handling, or transportation.

This bill would exempt whole Chinese-style roast duck, as defined, from those provi-
sions for a period not to exceed 4 hours after the duck is prepared.

This bill would also exempt raw duck in restaurants for a period not to exceed 2 hours
if the food will subsequently be cocked at or above a temperature of 350" Fahrenheit
for at least 60 minutes.

This bill would take effect immediately as an urgency statute.
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VOLUME 1
- CALIFORNIA LEGISLATURE
AT SACRAMENTO .
‘ 1983-84 REGULAR SESSION

1983-84 FIRST EXTRAORDINARY SESSION
1983-84 SECOND EXTRAORDINARY SESSION

ASSEMBLY FINAL HISTORY
' ~ SYNOPSIS OF .

ASSEMBLY BILLS, CONSTITUTIONAL AMENDMENTS, CONCURRENT,
JOINT, AND HOUSE RESOLUTIONS

. Assambly Convened December 6, 1982
"Recessed December 8, 1982 Reconvened Jonvary 3, 1983
Recessad March 24, 1983 . Reconvened Apeil 4, 1983
Recessad July 19, 1953 Raconvened August 15, 1983
Recessed September 19, 1983 Reconvened Jonuory 3, 1984
Ito.pud Apdl 12, 1984 Reconvened April 23, 1984
Recessed July &, 1984 Reconvened August 6, 1984

Adioomed Avgust 37, 1984
Adjourned Sina Die November 30, 1984

Legislotive Dcy-_ 252

HON. WILLIE L BROWN JR.
- Speaker

HON. FRANK VICENCIA : HON. TOM BANE
Specker pro Tempore Assistont- Specker pro Tempore
-HON. MIKE ROOS HON. ROBERT W. NAYLOR
Majority Foor Leader Minority Floor Leoder

Compiled Under the Diréciion of
JAMES D. DRISCOLL
Chief Clork

GUNVOR ENGLE
History Clerk
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AsSSEMBLY FINAL HISTORY

A.B. No. 1997—Tanner and Papan (Senator Craven, coauthor).
An act to add Section 60186 to the Revenue and Taxation Code, relating to
taxation, to tnke effect immediately, tax levy.
1983

Mar.
Mar,

4—Read first time. To
8—From printer. May g?ll:ardmrfmittee.&pnl'l

Mar, 22—RefenedtoGom.onREV

May

May
May

une
une
une
une

-uly

Aug.
Aug.
Aug.

Aug.
Aug.
Aug.
Aug.

4—From committee chairman, with author’s amendments: Amend, and
re-refer to Com. on REV. & TAX. Read second time and amended.
S—Re-referredtoOom.onBEV & TAX.
10—From committee: rsns, and re-refer to Com. on W, & M.
8—!1}‘1-& c':cxmmi(Ayes o 0) (16. Noes 2.) ( .
om ttee: Do pass. (Ayes ves une
9—Read second time. To third
15—Read third Hme ﬁed.md to Senate. (Ayes 69. Noes 2. Page 5704.)
16—In Senate. Read To Com. on RLS. for assignment.
une 23—Referred to Com. on REV. & TAX.
7—From committee: Do pass, and re-refer to Com. on FIN. Re-referred.
Ayes 5. Noes 2.).
16— committee: Do pass. (Ayes 9. Noes 0.}.
17—Read second time. To third r
18—Beadthlrdhme passed,mdboAsembly (Ayes!? Noes 0. Fage

5648.)
18—In Assembly. 'l"o enrollment.
22—Enrolled and to the Governor at £ p.m.
roved by the Governor.
tered by Secretary of State - Chapter 605, Statutesoflm

A.B. No. 1998—Tanner. .
An act to amend Sections 17%1 1795.5 and 1795.6 of the Cw:lCode relating
10 consumer warranties.

1983

B—F‘rompnnter B:ull:urdmcommmeei\prﬂ'f

m—-—RefenedtoCom.onC.P & T.M.

5—From comumittee chairman, with author’s amendments: Amend, and
re-refer to Com. on C.P. & T.M. Read second time and amended.

9—Re-referred to Com. on C.P. & T.M.

12—From committee: Do pass. To Consent Calendar. (May 10).

ig——l\e-dseoondhme To Conatmt s 75, Noes 0. Page 4139)
Read third tim and to Senate. oes age

ﬁed' ToCom.onI&z

18—From committee: Do pa.s. To Coment Calendar.
22—Read second time. To Consent
%—Reud)ﬂnrd time, passed, and to Auembly (Ayu 39. Noes 0. Page
29--In Assembly. To enrollmen
30--Enrolled and to theGovernorltzp.m
B_—EE‘:MM by the Governo!
11 ptered by Secretary oi Stnte Chapter 728, Statutes of 1983.
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CALIFORNIA LEGISL.ATURE—-IBB.’J—& REGULAR SESSION '

ASSEMBLY BILL  No. 1998

Introduced by Assemblywoman Tanner

March 4, 1983s

‘An act to amend Sections 1795. 1 and 1795.5 of the Clvﬂ

~ Code, relating to consumer warranties.

LEGISLATIVE COUNSELS DIGEST

AB 1998, as. mtroduced Tanner, Consumer warr.antles

Spemﬁed provisions of exlstmg law prowde for consumer -
R warranty protection.

.This bill would make certam techmcal nonsubsta.ntlve

 The people of t]re State of C'a]zfoma do enact as fbllows

© 00 -1 Ui G o

! 4 changes in those provisions. ..
; Vote: majority. Appropriation: no Flscal comnuttee no
¥ State-mandated local program: no. Ce e

SECTION 1. Section 17951 of the le Code 1s
‘amended to read: I

, 1795.1. - This chapter shall apply to any equ1pment or:
mechanical, electrical, or thermal component of a system o
designed to heat, cool or otherwise condition air, but;- .

with that exception, shall not apply to the system as a "
whole where such a system becomes a fixed part of a . -

structure. -

SEC. 2. Section 1795.5 of the C1v11 Code-is amended

to read: -

1795.5. Noththstandmg the provisions of subdwxsxon i
(a) of Section 1791 defining consumer goods to mean . .}
. “new” goods, the obligation of a distributor or retail seller. .* "

of used consumer goods in a sale in which an express’. ;.
warranty is given shall be the same as that imposed on - -

Sl -

PR AL TS AT B LR I T
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;manufacturers under this chapter in e sale in which an {

is given; except:

express werranty i

{a) Itshall be the obligation of the distributor or retail -
" seller making express warranties with respect to used '
" consumer goods (and not the original manufacturer, -
distributor, ‘or retail seller making express warranties ",
with respect to such goods when: new) to maintain . '}
sufficient service and repair facilities ‘within this state to :

carry out the terms of such express warranties.

(b) The provisions of Section 1793.5 shall not apply to.

the sale of used consumer goods sold in this state.

(¢) The. duration- of - the implied warranty' of "

merchantability and where present the implied warranty

. of fitness with respect to used consumer goods sold in this ]
state, where the sale is accompanied by an express
warranty, shall be coéxtensive in duration with an express . :;

.warranty . which accompanies the consumer goods, -

-provided the duration of the express warranty is

. reasonable, but in no event shall such implied warranties :;

have a duration of less than 30 days nor more than three ' -§

. .months following the sale of used consumer goods to a 3

* retail buyer. Where no duration for an- express warranty -

. is stated with respect to such goods, or parts thereof, the '}

" duration of the implied warranties shall be the maximum - §

period prescribed above.

(d) The: obligation .of the distributor or retail seller * ;3

. who makes express warranties with respect to used goods

. that are sold in this state, shall extend to the sale of all'

such used goods, regardiess of when such goods may have - ;

. been manufactured.

")
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Analyst: M.A.Moore/D.Elbrecht

)]
47 "% Positien
4211 pamnted

PROBEATY OF : ' -
g - > . H - 2 4 -
ASSEMBLY REMUIDUICAN CAUCUS BILL ANALYSIS gg:,e }:}: iﬁ:’;_ﬁ?o 45-5126
LId S5y
N AUTAOR ' ER
Consumer Affairs Tanner AB 1998
~ SPONSORED BY RELATED
Author AB 3374 ('R1-82) igin
SUMARY SUMMARY
1 __ Descriptien , '
FACKBROUND AB 1998, authored and sponsored by Assemblywoman Sally Tanner, will eliminate
2 _ Histery ambiguities in two important provisions of the Song-Beverly Consumer Warranty
2% Act -- the provision exempting certain air conditioning and heating equipment
s:curm: from the scope of the Act, and the provision defining the applicability of
s etometaisn  the Act to used-car sales.
7 T Justification
§ ity A, BACKGROUND
lqm I:s
T —Temination 1. Clarification of Exemption of Air Conditioning and Heating Equipment
FISCAL INPACT OGN ' :
STATE G00GET Chapter 991, Statutes of 1978, which originated as AB 3374 (Lockyer),
13_pudget Sudget a bill amending a variety of sections of the Song-Beverly Act, alse
}Qm Moancies amended Civil Code Section 1795.1.
'y
'T" ,....-"""-.‘ Pl:'ior_to the adoption of AB 3374, Civil Code Section 1795.1 had pro-
< - vided as follows:
Appropriation “
ﬁ_ﬁmw “"No requirement of this chapter shall apply to any N
=~ Neasure equipment or any part thereof which is a component of g
22__Deficteny . a system designed to heat, cool, or otherwise condition X7
2)__Rbsorption of air where such a system shall become a fixed part of £
e Pereeal a structure, unless an express warranty respecting =
T Cunges such component has been made by the retailer thereof, )
T_frgantastions in which event it shall be the duty of the retailer .
26 _ Funds Transfer to give effect to the provisions of this chapter.® Q
27 Yax Revenus (@}
24" Prwr Fiscal ] : =
ﬁig;[m[g AB 3374 amended Civil Code 1795.1 to read as follows: <
. Hma r;mct "This chapter shall apply to any equipment or me- i)
31" Tonsumer Chotce chanical, electrical, or thermal components of a system +
mﬁ? designed to heat, cool, or otherwise condition air, S
—Eceooals but shall not apply to the system as a whole whare Q
Development such a system becomes a fixed part of a structure.” O
IKTERESTED PANTIES ‘ s
Y poponees The author of AB 3374, Assemblyman Lockyer, as well as the Depart- ‘=
3 Profton ment of Consumer Affairs, has received a relatively large volume
) “'":"'“ . of inguiries concerning the meaning and effect of Civil Code Sectiop
RicoMEOASIN 1795.1 as amended by AB 3374.
2 __Support
35" Copote

00011 deo-)

STATE-MANDATED LOCAL PROGRAM

Yes U

No /X7 $

the|CA 4th

Department Director Pos{ tipn

Agency Secretary Position

Governor's Office Use 5\

Veguly aecrotary, Legisiation

s

ﬁ S [7 No Position [75s L7 No Position Position Noted —
i Pos{ition Approved
UO U S If Mﬂded UO D. S If Amended P051t'10n D‘sapprov“.B—-
[T N [T 0 Unless Anended 7w [77 0 Unless Amended By: .1 Date: Eﬁ
MENT DIRECTO DAIE: 4 | MOENERISEERRTARY, DATE: >
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AB 1998
Page 2

The 1978 revision of Civil Code 1795.1 was a compromise worked out at one

of the hearings on AB 3374, At that hearing, a representative of the heating
ar 4 air conditioning industry acknowledged that new equipment furnished to

a corisumer should be subject to the Act, but that the manufacturer should

not be held to be responsible for either general performance in a particular
installation or for defects originating in its mode of installation (e.g.,

in the interconnecting parts). The amerded version of AB 3374 was an attempt
to articulate a compromise reflecting that position. The idea was that
particular items would be covered, but that the Act should not apply to the
system as a whole where the system becomes a fixed part of a structure.

The inquiries received by the Department of Consumer Affairs indicate that

one of the principal areas of misunderstanding is the very gquestion of whether
the equipment itself is subject to the Act, It is very clear both from the
language of present Civil Code Section 1795.1 and its legislative history
that heating and air conditioning equipment, as such, is within the scope of
the Act, but subject to one exception only: namely, that the Act snall apply
only to such equipment, and shall not apply to the system as a whole, where
such a system becomes a fixed part of a structure.

This bi11 would help clarify the intent and effect of Civil Code Section
1795.1 by inserting the words “with that exception™ just before the final
phrase, "shall not apply to the system as a whole where such a system becomes
a fixed part of a structure," The addition of the words “with that exception"
would make it clear that the first part of Civil Code 1795.1, stating that
the Act "shall apply to any equipment or mechanical, electrical, or thermal
component” takes precedence over the statement that the Act "shall not apply
to the system as a whole", etc.

The clarification of the Act, by this means, will ajid in compliance by making
it clearer to both suppliers of heating and air conditioning egquipment, and
consumers, that the equipment itself is covered by the Act, but that the
system as a whole (with that exception) is not.

Applicability to Used Product Sales

AB 1998 would amend Civil Code i795.5 by moving the phrase, "in a sale in
which an express warranty is given", from its present position to another
(see the bill at page 1, lines 14-15, and page 2, lines 1-2).

The present version of Civil Code Section 1795.5 was among the amendments to
the Song-Beverly Act resulting from AB 3374, Prior to the 1978 revision, the
introductory paragraph to Civil Code Section 1795.5 read as follows:

"Not withstanding the provisions of subdivision (a) of Sec-
tion 1791 defining consumer goods to mean *new’ goods, if a
distributor or retail seller of used cunsumer goods makes ex-
press varranties with respect to used goods that are sold in
this state, the obligation of such distributor or retail seller
shall be the same as that imposed on the manufacturer under
this chapter, except:...."

The Department of Consumer Affairs has received a number of inquirfes con-
cerning the meaning and effect of the introductory paragraph to Civil Code

000117
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AB 1998
Page 3

Sgction 1795.5 as amended in 1978B.

The purpose of the 1978 amendment was to make it clear that sales of used
cars were subject to the Act in all cases in which a written warranty was
provided. It had been the practice of some used car dealers to sell a used
car with a written warranty provided by a third-pariy warrantor and take a
position that the sale transaction, including the warranty transaction,

was outside the scope of the Act because the used car dealer had not “made®
the written warranty, The theory was that since the written warranty had
been given by : third-party warrantor, the car dealer had not “made" the
warranty z1d, by the language of the introductory paragraph to Civil Code

! Section 1795.5, the Act therefore did not apply. '

The 1978 amendment to the introductory paragraph to Section 1795.5 was de-
signed to make it clear that the obligation of a used car dealer in any
sale in which a written warranty is given by the seller or any third party
is the same as that imposed on manufacturers in sales in which a written
warranty is given. However, inserting the phrase "in a sale in which an
express warranty is given" after the words "imposed on manufacturers under
this chapter” led some readers to assume that in a used car sale in which a
written warranty was either given or not given, the used car dealer had the
same obligations as those imposed on a manufacturer in a sale in which a
written warranty was given. It is clear that that could not have been the
intended meaning, since it would be impossible for a car dealer in which no
written warranty was given to have the same obligations as a manufacturer
in a sale in which a written warranty was given; the warranty itself is the
focus of the manufacturer’s responsibilities to the buyer, and it is not
meaningful to require a used car dealer to assume those same responsibilities
where there is no warranty to form the basis therecf.

The amendment te Civil Code Section 1795.5 that is proposed by -AB 1998 would
carry out the legislative purpose of the 1978 amendment by making it clear
that {a) the seller of a used product has duties under thz Act only in those
sales in which a written warranty is given, and (b) such written warranty may
be one given.by either the seller or 3 third-party warrantor, As before the
1978 amendment, the Act would not apply to sales of used products in which no
written warranty was given; and in contrast to the version that existed prior
to the 1978 amendment, the Act wouid apply to sales of used products in which
a aritten warranty was given, even though the written warranty was aot given
by the seller.

8. FISCAL IMPACT ON STATE BUDGET

None,

C. SOCIO-ECONOMIC IMPACT

AB 1998 will assist consumers and businesses to more readily understand the
existing provisions of the Song-Beverly Consumer Warranty Act.

D. INTERESTED PARTIES

None on record.

| | | 000118
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AB 1998
Page 4

RECOMVENDATION JUSTIFICATION

This Department recommends a SUPPORT position because AB 1998 makes technical

clarifications which will eliminate ambiguities in existing law.
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A.n act to amend Secl:lons 1795 1 and 37965, 1795, 5 .and

1795.6 of the Civil Code, reiatmg to consumer warranhes
LEGISLATIVE COUNSEL'S DIGEST

AB 1998, as amended Tanner. Consumer warranties. -

(1) Specxﬁ'ed provisions of ex1sting law provnde for
consumeyr warranty protection. -

This bill would make .certain techmcal nonsubstantwe
changes in those provisions,

(2} Exsting law provides that every warranty penod £
consumer goods selling' for $50 or more shall be tolle
between the time of delivery of goods for service oD
notification of noncanfonmly " pursuant  to speaﬁed‘i
provisions, and the time of repair, as specified.

This bill would change a reference regarding nottfica tion ah
nonconformity to a provzsxon relating to notice
nonconformity where the buyer Is unab]e to return the oo
to the retailer. N

Vote: majority. Appropnatlon no. Fiscal comm:ttee na{
State-mandated local program no,

Vis

]

P

The peap]e of the State of Cshfb:ma do enact as fbllows

1 SECTION 1 Sectlon 1795.1 of the ClVll Code
2 amended to read: . -

3 1795.1. . This chapter shall apply to any equnpment OF
4 mechamcal electrical, or thermal commponent of a systerd
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AB 1998

8 (a) of Section 1791 defining consumer goods to mean

_,,'10 of used consumer goods in a sale in which an express}

" 15. consumer goods (and not the original manufacturer,

. 21 the sale of used consumer goods sold in this state.

~ 27 warranty which accompanies the consumer goods 3
- 28 provided the duration of the express warranty is;

. 33 is stated with respect to such goods, or parts thereof, the

. 35 period prescribed above.-

-~

‘. ;_'2;.."

._'Ede51gned to heat cool or otherwme condltxon a1r
5 with that exception, sha]l not apply to the.system as
: whole where such a system becomes a ﬁxed part of
“structure. - S
" :SEC. 2 : Section 1795 5 of the C1v11 Code is

. 1795. 5 Notvﬂthstandmg the provmons of subd1v151on )
-9 “new” goods, the obligation of a distributor or retail seller 3

11 “warranty is given shall be thesame as that unposed on
12 manufacturers under this chapter except: °
13 (a) It shall be the obligation of the distributor or retall
14 seller making express warranties with respect to used3

16 distributor, or retail seller making express warranties 3§
17 with- respect to such goods ‘when -new) to maintain3
18 sufficient service and repair facilities within this state t
19 carry out the terms of such express warranties.

20 ~ (b) The provisions of Section 1793.5 shall not apply 't

92  (c) The duration of the implied warranty of B
23" merchantability and where present the implied warranty 2 E*
94 of fitness with respect to used consumer goods sold in this 7
25 state, where the sale is accompamed by an express ;
26 warranty, shall be coextensive in duration with an express ;

29 reasonable, but in no event shall such implied warranties 3
30 have a duration of less than 30 days nor more than three
31 months following the sale of used consumer goods to.a §
.32 ‘retail buyer. Where no duration for an express warranty

34 duration of the implied warranties shall be the maximum §

36  (d) The obligation of the- distributor or reta:l seller:

37 who makes express warranties with respect to used goods:
38 that are sold in this state, shall extend to the sale of all;
39 such used goods, regardless of when such goods may have’
40 been manufactured.

satisfied the requirements of subdivision
..warranty repairs or service has not been performed due

- performed upen- the nonconforming goods did not

'remedy the nonconformity .for which such repairs or

-repairs or service has been performed so as to remedy the

- selling -for fifty dollars ($50) or more shall provide a

(' a). ;Every warranty penod relatmg tto an

'unphed ‘or express. warranty ;accompanying -a :salé: or .
-consignment.for sale.of consumer goods selling for fifty -

dollars ($50) or more shall automatlca.lly be tolled for the -

. period:from-the date upon ‘which 'the buyer either { 1)
. delivers: nonconformmg goods. to the manufacturer or

seller for warranty repairs or sefvice or. (2), pursuant to

;subdivision (c} ‘of Séction 1793.2 or subdivision e} (e} of .-
:Section:1793.3, notifies the hanufacturer or seller of the

nonconformxty of the goods up to, and including, the date
upon which (1) the repaired or serviced goods are

- delivered to the buyer, (2) the buyer is notified the goods ™

are repaired or serviced and are available for the buyer's
possessxon or (3) the buyer is notified that repairs or
service is completed, if repmrs or service is made at the
buyer’s residence.

(b) Notwithstanding the date or condntlons set for the :
expiration of the warrarity period, such warranty period
shall.not be deemed expired if either or both .of the
following situations occur: (1) after the buyer has’

(a), the

to delays caused by circumstances beyond the control of
the buyer or (2) the warranty repairs or service

service was performed :and the buyer notified the
manufacturer or seller of this failure within 60 days after
the repairs or service was completed. When the warranty

nonconformity, the warranty  period shall expire in
accordance with its terms, mcludmg any extension to the
warranty period for warranty repairs or service. .
:(c)- For purposes of this section only, “manufacturer”
1ncludes the manufacturer’s service or repair facility.’
(d) Every manufacturer or seller of consumer ‘goods

receipt to the buyer showing the date of purchase. Every

| District Court-of Appeal Division 2.
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manufacturer or: seller performmg warranty repalr :
service on the goods shall provide to the buyer a woil

order or receipt with the date of return and either theg
- date the buyer was notified that the goods were repaired:

or serviced or, where applicable, the date the goods wer
shlpped or dehvered to the. buyer . .

‘1 Lot

District Court of Appeal Division 2.
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COMMITTEE STATEMENT AB 1998

MEMBERS :
THE SONG-BEVERLY ACT PROVIDES SPECIFIC, LEGAL WARRANTY

RIGHTS AND OBLIGATIONS FOR MANUFACTURERS, DISTRIBUTORS,
SELLERS, WARRANTORS AND PURCHASERS OF CONSUMER GOODS.

AB 1998 SIMPLY MAKES TECHNICAL AMENDMENTS IN ORDER TO
TO CLEAR UP AWKWARD WORDING IN THE EXISTING LAW THAT HAS LED
TO SOME CONFUSION ABOUT THE LAW'S PROPER MEANING.
THE BILL ALSO CORRECTS AN ERRONNEOUS CROSS—-REFERENCE
IN EXISTING LAW INADVERTENTLY OVERLOOKED WHEN PROVISIONS
OF THE SONG-BEVERLY ACT WERE AMENDED IN 1976.
THERE IS NO OPPOSITION TO THIS BILL.
I ASK FOR AN AYE VOTE.

(THIS BiLL WAS DEVELOPED BY MY COMMITTEE STAFF)
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ASSEMBLY COMMITTEE ON CONSUMER

PROTECTION AND TOXIC MATERIALS AB 1998
Assemblywoman Sally Tanner, Chairwoman HEARING DATE:
AB 1998 {Tanner), as amended May 5, 1983 5/10/83

SUBJECT: Consumer Warranties: technical clarifications.
DIGEST:
California's Song-Beverly Consumer Warranty Act provides

specific, legal warranty rights and obligations for
manufacturers, distributors, sellers, warrantors and purchasers

- of consumer goods.

This bill would amend the Act to:

1. Add the language- "with that exception" - to clarify an
existing provision that states that the Act applies to components
of heating and/or air conditioning systems, but not to the entire
system as a whole when its attached to a structure.

2. Relocate the 1anguage- "in a sale in which an express
warranty is given" - to clarify an existing provision that states
that the warranty obligations of the distributor or retail seller
of expressly warranted used consumer goods are the same as those
of a manufacturer of new consumer goods.

3. Corrects an erronecus cross-reference in an existing
provision relating to tolling (extension) of the warranty period
so that it properly references the appropriate provisions
concerning buyer's notification to the retailer of a defect.
FISCAL: None. This is not a fiscal bill,

STAFF COMMENTS:

1, This is a technical "clean-up" bill.

2. The author is sponsoring this bill in order to clear up some
awkward wording in the existing law that has led to some
confusion about that law's proper meaning. The bill will also
correct an error in existing law (a cross-reference}
lnadvertently overlooked when provisions of the Song-Beverely Act
was amended in 1976.

CONSULTANT BILL NO.,
JAY J. DeFURIA AB 1998

060124
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SENATE COMMITTEE ON INSURANCE, CLAIMS AND CORPORATIONS
BACKGROUND INFORMATION REQUESTED
ON BILL NUMBER
AB 199 P

—
E S

1, SOURCE =

(A) WHAT GROUP, ORGANIZATION, GOVERNMENTAL AGENCY, OR OTHER.'INSTITUTION

IF ANY, REQUESTED THE INTRODUCTION OF THE BILL? PLEASE LIST THE
REQUESTOR'S TELEPHONE NUMBER, OR IF UNAVAILABLE, THE ADDRESS.

. I .
v~ Zethons b1/
(B} WHICH GROUPS, ORGANIZATIONS, OR GOVERNMENTAL AGENCIES HAVE
CONTACTED YOU IN SUPPORT OF, OR IN OPPOSITION TO, YOUR BILL?

/

(C) IF A SIMILAR BILL HAS BEEN INTRODUCED AT A PREVIOUS SESSION OF THE

LEGISLATURE, WHAT WAS ITS NUMBER AND THE YEAR OF ITS INTRODUCTION?

D

-

~

‘\.

-

p .".‘

N

f Y 4’-

-

N

-
.

3

50'797 - Aswmc.,y Coﬂ::camvké/akrmﬁlcé

_ S

2. PURPOSE 5
WHAT PROBLEM OR DEFICIENCY UNDER EXISTING LAW DOES THE BILL SEEK TO 3

v S

REMEDY Technicas clean P 46: [/ T Tee <CEL
GHloched eralyss From. 05:««&9 Comm. on Consomesr =
FreYee?tim e, PrMaTecialr ' .S

3. WHO IS THE CONTACT PERSON IN THE AUTHOR'S 0FFICE'7 g
::]¢u7 \2>¢:¥::/vnau- &3

' . . - O

IF YOU HAVE ANY OTHER INFORMATION CONCERNING THE BILL, PLEASE ENCLOSE A 7
COPY OF IT OR STATE WHERE THE INFORMATION OR MATERIAL ‘IS AVAILABLE, THE QO
COMMITTEE MEETS ON THE FIRST AND THIRD WEDNESDAYS OF EACH MONTH. IF YOU é
HAVE ANY QUESTIONS CONCERNING THE COMMITTEE'S HANDLING OF THIS BILL, PLEASE_
CONTACT SHELDON DAVIDOW OR LILLIAN KOP_PELMAN %
PLEASE COMPLETE THIS FORM AND RETURN IT TO _THE SENATE COMMITTEE ON_ =
INSURANCE, CLAIMS AND CORPORATIONS, ROOM 5122. WE WILL BE UNABLE TO B
SET YOUR BILL FOR HuARING UNTIL THIS SHEET IS RETURNED. @
‘D

3

,_ 000125 -
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASSEMBLY BILL NO. 1998

SERATOR ALAN ROBBINS, CHAIRMAN

ASSEMBLY BILL NO. 1998, (Tanner), As Amended May 5, 1983
Civil Code

Source: Author

Prior Legislation:
Support: No Known
Opposition: No Known

SUBJECT

Consumer Warranties: Technical Clarifications

DIGEST

11 Description: AB 1998 makes the following technical and nonsubstantive
clarification amendments to the Song-Beverly Consumer Warranty Act:

(1) Add the lanquage: "with that exception” - to clarify an existing
provision that states that the Act applies to components of heating
and/or air conditioning systems, but not to the entire system as a
whole when it's attached to a structure.

(2) Relecate the language: "in 3 sale in which an express warranty
is given" - to clarify an exicting provision that states that the
warranty sbligations of the distributor or retail seller of expressly
warranted used consumer goods are the same as those of a manufacturer

of new consumer goods.

(3) Corrects an erroneous in an existing provision relating to
tolling of the warranty period so that it properly references the
appropriate provisions concerning buyer's notification to the retailer

of a defect.

2] Background: California's Song-Beverly Consumer Warranty Act provides
specific, legal warranty rights and obligations for manufacturers,
distributors, sellers, warrantors and purchasers of consumer goods.

The author is sponsoring this bill in order to clear up some awkward
wording in the existinn law that has led to some confusion about that Taw's
proper meaning. The bill will also correct an error in existing law (a
cross-reference) inadvertently overlooked when provisions of the
Song-Beverly Act was amended in 1976.

FISCAL EFFECT Fiscal Committee: No
JIM CATHCART ] : ASSEMBLY BILL NO. 1998

Consultant :
cJjs 000126

0043
MJN/434

ed by the CA 4th District Court of Appeal Division 2.

oc&ment receiv



. ANBLYST: Mary Anne Moore
Bus, Ph: 322-4292

99r-8° (Rev. 12/82) Beioncy “”Ntory. Logisiation

STATE Of CAKOMMIA—STATE AND CONSMER sovices AGENCY Home Ph: 454-5354 GEORAGE DEUKMEJIAN, Govemor
DEPARTMENT OF . ~ ‘
(Onsumer . N ___"'_'{‘.___,ul_:-.. T @ ¢
RFFQITS 1020 n steeer. sacameno, cavromna 95014 ASERTT s ;
NO ANALYSIS REQ'D
t : t BI11l Number ‘ (
epartmen Department of Cor.sumer Affairs AB 1998 {Tanner) ~
jAgency . . Date lLast Amended
State and Consumer Services Agency May 5, 1983
1. — Amlysismtrequiredofﬂnshill Notwithinacupeofremnnsx .
bility of this department. ¢
2. - Technical Bill - No program or fiscal changes to existing program.
3. - Bill as amendad no longer within scope of responsibility or program
of the department and should be reviewed for reassignment to
another department. _ . ¢
\
4. | X | — Minor or Technical Amendment - Previously submitted analysis still .
valid. Previously approved position is SUPPORT . N
Sea comments below. g
5. — Watch - Anzlysis not required at this time, but hill's procaress D
will be mmnitored. See caments below. K_ b | > ¢
Comments: b l f%
This amendment corrects an erronecus cross-reference in an existing provi- %
sion rejating to tolling {extension) of a warranty period so that it <C
properly references the appropriate provisions concerning a buyer's noti- - {
fication to the retajiler of a defect. o )
. )
This is a technical "¢lean-up" bill to clear up awkward wording in the g
Song-Beverly Consumer Warranty Act. O
d—
O .
= ¢
03
LD :
% .
<
o |
(]
L
d—
z |
g
. : |
ep ent Nireglor ate pcx. ~£ET Date
. 677783 ﬂ: e’ R by T%s/n =
ha 4+
=
o
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CONSENT

SEN ATE B111 No.:AB 1998 Amended: 5/5/83
DEMOCRATIC CAUCUS | Muthor: Tanner (D)
SENATOR PAUL B. CARPENTER Yote Required: Majority
Chairman
BENATORRAIPHC. D 2 75~
or ILLS Assembly Floor Vote: 75-0
SUBJECT: Consumer warranties

POLICY COMMITTEE: Insurance, Claims and Corporations
AYES: (&) Davis, Keene, Deddeh, Robbins
NOES: (0) |

SUMMARY OF LEGISLATION:

California‘s Song-Beverly Consumer Warranty Act provides specific, legal
warranty rights and obligations for manufacturers, distributors, sellers,
warrantors and purchasers of consumer goods.

This bi11 makes the following technical and nonsubstantive clarification
amendments to the Song-Beverly Consumer Warranty Act:

1, Add the language: “with that exception® - to clarify an existing
provision that states that the Act applies to components of heating and/or
air conditioning systems, but not to the entire system as a whole when 1t's
attached to a structure.

2. Relocate the language: "in a sale in which an express warranty is
given" - to clarify an existing provision that states that the warranty
obligntions of the distributor or retail selier of expressly warranted used
co::umer goods are the same as those of a manufacturer of new consumer
goods, )

3. Corrects an erroneous reference in an existing provision relating to
tolling of the warranty period so that it properly references the

:pgropriate provisions concerning buyer's notification to the retailer of a
efect,

FISCAL EFFLCT:
None.
PROPONENTS: (Verified by author's office 8/18/83)

-

CONTINUED
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AB 1998
Page 2

OQPPONE!'TS:

ARGUMENTS IN SUPPORT:

The author states that this bill will clear up some awkward wording in the
existing law that has led to some confusion about that law's proper meaning.

The bill will also correct an error in existing law {a cross-reference)
Igggvertently overlooked when provisions of the Song-Beverly Act were amended in

Elder Katx O'Conneli
iﬁs‘m& Farr Kelley Papan
Allen Felando Killea Pesoe
Areias Filante Kisle _ Dobinson
Bader Floyd Xonnyn Rogers
Baker Frazes La Follstte Boos
Bane Frizzelle Lancester Seastrand
Bates Coggin Leonard Sebastiani
Bm Hannigan ‘Lowis Ster
B o Mo e
Brown, D. Hauger Tanner
Campbell Hayden McClintock Vasconcellos
o e Mo Wabers N-
Clute Hill Wabers, N
Condit H Moore Wright
Connaslly Moorhead ;lel
Davis

OE8-~Nome

CP&dkw_ra/za/ea"V
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. | SEﬂTE REPUBLICAN CAUCUS
SENATOR JOHN SEYMOUR, Chairman
ePOSITIONS:

Sour~e: Author BILL NUMBER: AR 1998

AUTHOR: Tanner

AMENDED COPY: 5.5-83

KMAJORITY VOTE
CONSERT ’

Committee Votes: _ Senate Floor Vote:

(13

i . F—
e Assembly Flocr Vote: 75.p pPg.5139 (5-19-8

DIGEST

‘ This bill makes the following amendments to the Song-Beverly Consumer
2 Warranty Act: . .

3
4 (1) Add the language: “with that exception™ - to clarify an existing
S provision that states that the Act applies to components of

6 heating and/or air conditioning systems, but not to the entire

; system as a whole when it's attached to a structure.

9

{2) Relocate the language: "in a sale in which an express warfanty

10 is given™ -~ to clarify an existing provision that atates that the
11 warranty cbligatisons of the distributor or retail sellsr of

12 expressly warranted used consumer goods are the same as those of
13 a manufacturer of new consumer goods.

15 (3) Corrects an erronecus in an existing provision relatino to

id tolling of the warranty period so that it properly references the
17 appropriate provisions concerning buyer's notification to the

18 retailer of a defect.

19

20 FISCAL EFFECT:

7?1 Appropriation: No. Fiscal Committee: No. Local: No.

22

23 COMMENTS: .

24 california's Song-Beverly Consumer Warrantv Act provides specific,

5 legal warranty rights and obligations for manufacturers, distributors,
‘ sellers, warrantors and purchasers of consumer goods.

o 000150

31 - NEXT PAGE

ent received by the CA 4th District Court of Appeal Division 2.
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ANAL YSIS CONTINUED: PAGE: 2 BILL NUMBER: AB 1088

The author is sponsoring this bill in order to clear up some awkward
wording in the existing law that has led to scme confusion about that
law'e proper meaning. The bill will also correct an error in existing
law (a cross-reference) inadvertently overlooked vhen provisions of
the Song-Beverly Act was amended in 1976.

8-19-83/DW/kew
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SACRam..

(918} 445-7783
1700 VALLEY BOULEVARD . R ASOR AN Eommemrere
SUITE 108 -
iz (alifornia Legislature oo,
MEMBER:
JOINT COMMITTEE ON
FIRE. POLICE. EMERGENCY
SALLY TANNER AND DISASTER SERVICES
ASSEMBLYWOMAN, SIXTIETH DISTRICT
CHAIRWOMAN

COMMITTEE ON CONSUMER PROTECTION AND TOXIC MATERIALS

August 30, 1983

Honorable George Deukmejian
Governor, State of California
State Capitol

Sacramento, CA 95814

Dear Governor Deukmejian:

You have before you for signature Assembly Bill 1998 which makes
technical amendments in the Song-Beverly Warranty Act. This Act
provides specific, legal warranty rights and obligations for
manufacturers, distributors, sellers, warrantors and purchasers
of consumer goods. :

This bill clears up awkward wording in the existing law which has
led to some confusion about the law's proper meaning. It also
corrects an erroneous cross~reference in existing law

inadvertently overloocked when provisions of the Scng Beverly Act
were amended in 1976,

There is no opposition to this bill. Therefore, I would
appreciate your signing AB 1998 into law.

Since IV
/ﬂtitonon-v

SALLY TANNER
Assemblywoman, 60th District

ST/bb
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AGENCY: STATE AND CONSUMER SERVICES AGENCY BILL NUMBER: 8 1998 {
. ]

DEPARTMENT, BOARD OR COMMISSION:  cowcimer AFFAIRS AJTHOR : Tanner |

SLIBARY

1 __Description SUMMARY 1' ’

m . - - 'y 2 - -~ » s (k

2 History AB 1998 is a technical and nonsubstantive clarification of wording in the

3 "Furpose Song-Beverly Consumer Warranty Act.

4~ Sponsar

s__c:m::“

.__h;;gu < iica A. BACKGROUND

7 —Justification .

g__g‘e:m;";mw AB 1998 relocates and clarifies phrases in existing consumer law which i

10 _Other Agencies have resulted in some confusion about the law's proper meaning. ‘

Tt

FISCL INPACT OW Specifically, AB 1998:

STATE BUDGET

13 Budget 1. Adds the language: ™“with that exception" - to clarify an eaisting

J4_Tuture Budged, provision that states that the Act applies to components of heating .

16 Federal and/or air conditioning systems, but not to the entire system as <

17_Tax leeact a whole when it is attached to a structure. '

" Budget _ .
e eriation 2. Relocates the language: "in a sale in which an express warranty N
m_.g:mﬂ_m is given" - to clarify an existing provision that states that the g
N ansire warranty obligations of the distributor or retail seller of express'l,y.m
zz_mnzicgegg- warranted used consumer goods are the same as those of a manufacturer.— (
H_Abs::p:iu of of new consumer goods, oo 5 -

Costs

2__Parsanst 3. Corrects an error in anexisting provision relating to tclling of
a_ﬂrwiz:ﬁwl the warranty period so that it properly references the appropriate @
ZH-JM: Transfer provisions concerning huyer's notification to ihe retailer of a %
g.___og!:'m, defect. < (
oAl e B. FISCAL IMPACT ON STATE BUDGET 5
29 Rights Effect +

© HConsumer Chotce None. a
2 Prenatition
33 tepioyment C. SOCIO-ECONOMIC IMPACT: _ 9

— Devalopment ] e
INTERESTED PARTIES AR 1998 will assist consumers and businesses to more readily understand = ¢
35__Proponeats the existing provisions of the Song-Beverly Warranty Act. 17}
;ﬂ-_r_-.;:v}n'g"‘, - — I

~ hrguments D. INTERESTED PARTIES ~- None onh record. g
e £
B _sper E. RECOMMENDATION _ < (
S Neutral The Department of Consumer Affairs recommends this technical bill o
4210 Memnded be SIGNED. (o)
VOTE: Assembly Part‘ls[a)n Senate Partisam

R ) R
Floor: Consent Floor: Consent :

L

. ENROLLED BILL REPORT B

st:
Ph:
Home Ph:

Mary Anne Moore
322-4292
454-5354

Policy Committee:
Fiscal Committee:

P

000133

Policy Committee:
- Fiscal Committee: .

RECOMMENDAT ION

TO GOVERNOR:

o

SIGN ‘/ VETO NO POS

ITION

DEFER TO OTHER AGENCY

i

recgived by

D%ARTHENT DIZ&;?R: é

T

s

DATE:
5L/ 83
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2730 STATUTES OF 1983 [Ch.727

eliminates a crime or infraction.

CHAPTER 727

An act to amend Section 17533.8 of the Business and Professions
Code, relating to advertising,

[Approved by Governor September 9, 1983, Filed with
Secretary of State &plem‘ber 11, 1983.1)

The people of the State of California do enact as follows:

SECTION 1. Section 17533.8 of the Business and Professions
Code is amended to read:

17533.8. _(a) It is unlawful for any person to offer, by mail, by
telephone, in person, or by any other means or in any other form, a
prize or gift, with the intent to offer a sales presentation, without
disclosing at the time of the offer of the prize or gift, in a clear and
unequivocal manner, the intent to offer such sales presentation.

(I_J) This section shall not apply to the publisher of any newspaper,
periodical, or other publication, or any radio or television
broaficnster, or the owner or operator of any cable, satellite, or other
medium of communications who broadcasts or publishes an
asiver_hsement or offer in good faith, without knowledge of its
violation of subdivision (a).

SE'C. 2. No appropriation is made and no reimbursement is
req!meq by this act pursuant to Section 6 of Article XIII B of the
Cnhfo_nua Constitution or Section 2231 or 2234 of the Revenue and
Taxation Code because the only costs which may be incurred by a
local agency or school district will be incurred because this act
creates a new crime or infraction, changes the definition of a crime
or infraction, changes the penalty for a crime or infraction, or
eliminates a crime or infraction.

CHAPTER 728

An act to amend Sections 1795.1, 1795.5, and 1795.6 of the Civil
Code, relating to consumer warranties.

{Approved by Governor September 9, 1983, Filed with
Secretary of State September 11, 1963.)

The people of the State of California do enact as follows:

SECTION 1. Section 1795.1 of the Civil Code is amended to read:
1795.1. ‘This chapter shall apply to any equipment or mechanical,
electrical, or thermal component of a system designed to heat, cool,

10 0%

Ch.728) STATUTES OF 1963 2731

or otherwise condition air, but, with that exception, shall not apply
to the system as a whole where such a system becomes a fixed part
of a structure.
SEC. 2. Section 1795.5 of the Civil Code is amended to read:
1795.5. Notwithstanding the provisions of subdivision (a) of
Section 1791 defining consumer goods to mean “new” goods, the
obligation of a distributor or retail seller of used consumer goods in

_ a sale in which an express warranty is given shall be the same as that

imposed on manufacturers under this chapter except:

{a) It shall be the obligation of the distributor or retail seller
making express warranties with respect to used consumer goods
(and not the original manufacturer, distributor, or retail seller
making express warranties with respect to such goods when new) to
maintain sufficient service and repair facilities within this state to
carry out the terms of such express warranties.

(b} The provisions of Section 1793.5 shall not apply to the sale of

" used consumer goods sold in this state,

{c) The duration of the implied warranty of merchantability and
where present the implied warranty of fitness with respect to used
consumer goods sold in this state, where the sale is accompanied by
an express warranty, shall be coextensive in duration with an express
warranty which accompanies the consumer goods, provided the
duration of the express warranty is reasonable, but in no event shall
such implied warranties have a duration of less than 30 days nor more
than three months following the sale of used consumer goods to a
retal]l buyer. Where no duration for an express warranty is stated
with respect to such goods, or parts thereof, the duration of the
implied warranties shall be the maximum period prescribed above.

(d) The obligation of the distributor or retail seller who makes
express warranties with respect to used goods that are sold in this
state, shall extend to the sale of all such used goods, regardless of
when such goods may have been manufactured.

SEC. 3. Section 1795.6 of the Civil Code is amended to read:

17956. (a) Every warranty period relating to an implied or
express warranty accompanying s sale or consignment for sale of

-consumer goods selling for fifty dollars ($50) or more shall

automatically be tolled for the period from the date upon which the

buyer either (1) delivers nonconforming goods to the manufacturer

or seller for warranty repairs or service or (2), pursuant to
subdivision (¢} of Section 1793.2 or subdivision (e} of Section 1793.3,
notifies the menufacturer or seller of the nonconformity of the goods
up to, and including, the date upon which (1) the repaired or
serviced goods are delivered to the buyer, (2) the buyer is notified
the goods are repaired or serviced and are available for the buyer's
possession or (3) the buyer is notified that repairs or service is
completed, if repairs or service is made at the buyer’s residence.
(bYNotwithstanding the date or conditions set for the expiration of
the warranty period, such warranty period shall not be deemed
expired if either or both of the following situations occur: (1) after

10 05
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the buyer has satisfied the requirements of subdivision (a), the
warranty repairs or service has not been performed due to delays
caused by circumstances beyond the control of the buyer or (2) the
warranty repairs or service performed upon the nonconforming
goods did not remedy the nonconformity for which such repairs or
service was performed and the buyer notified the manufacturer or
seller of this failure within 60 days after the repairs or service was
completed. When the warranty repairs or service has been
performed so as to remedy the nonconformity, the warranty period
shall expire in accordance with its terms, including any extension to
the warranty period for warranty repairs or service.

(¢} For purposes of this section only, “manufacturer” includes the
manufacturer’s service or repair facility.

(d) Every manufacturer or seller of consumer goods selling for
fifty dollars ($50) or more shall provide a receipt to the buyer

2732 STATUTES OF 1983

" showing the date of purchase. Every manufacturer or seller

performing warranty repairs or service on the goods shall provide to
the buyer a work order or receipt with the date of return and either
the date the buyer was notified that the goods were repaired or
serviced or, where applicable, the date the goods were shipped or
delivered to the buyer.

CHAFPTER 729

An act to add Section 6514.5 to the Government Code, relating to
public agencies.

[Approved by Governor September 9, 1983. Filed with
Secretary of State September 11, 1983.]

The people of the State of California do enact as follows:

Sg:C’I‘ION 1. Section 6514.5 is added to the Government Code, to
read:

6514.5. Any public agency may enter into agreements with other
state agencies pursuant to the provisions of Section 11256.

CHAPTER 730

An act to amend Section 14998 2 of the Government Code, relating
to the Motion Picture Council.

{Became law without Governor's signature. Filed with
Secretary of State September 12, 1983.]

10 05
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Ch.731]
The people of the State of California do enact as follows:

STATUTES OF 1983 2733

SECTION 1. Section 149982 of the Government Code is
amended to read:

149982. There is in the state government the Motion Picture
Council consisting of 17 members. The Governor shall appoint 11
members, the Senate Rules Committee shall appoint three members
and the Speaker of the Assembly shall appoint three members. The
members of the council appointed by the Governor may include
representatives of state and local government, motion picture
development companies, employee and professional organizations
composed of persons employed in the motion picture industry, and
other appropriate- members of this or related industries. The Motion
Picture Council shall work to encourage motion picture and
television filming in California and shall exercise the powers
provided in this section of the code and elsewhere in the
Government Code. In addition to other duties provided by law, the
Motion Picture Council shall also make recommendations to the
Department of Economic and Business Development and the
agencies of state government on legislative or administrative actions
that may be necessary or helpful to maintain and improve the
position of the state’s motion picture industry in the national and
world market.

One of the members appointed by the Senate Rules Committee
shall be a Senator and one of the members appointed by the Speaker
shall be a member of the Assembly at the time of appointment. Such
persons shall be appointed for terms of four years.

Each legislator shall serve a term of four years. The 11 members
appointed by the Governor shall serve staggered terms of four years
each. Each term shall commence on January 1 and shall expire four
years subsequent to the expiration date of the prior term.

CHAPTER 731

An act to add Section 20229 to the Public Contract Code, relating
to the San Francisco Bay Area Rapid Transit District.

[Became law without Governor's signature. Filed with
Secretary of State September 12, 1983.)

The people of the State of California do enact as follows:

SECTION 1. Section 20228 is added to the Public Contract Code,
to read: :

20229, In order to facilitate the participation of minority-owned
and women-owned businesses in nonfederally funded contracts
consistent with federally funded contracts, the district may establish
for nonfederally funded contracts percentage goals for participation

District Court of Appeal Division 2.
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246 1983 SUMMARY DIGEST

Ch. 727 (AB 1993} Tanner. Advertising.

Existing law provides that it is a misdemeanor for any person to offer a prize or gift
by mail, by telephone, or in person, with the intent to offer a sales presentation, without
disclosing such intent at the time of the offer of the prize or gift.

This bill would extend the application of these provisions, with specified exceptions,
to any person making such an offer by any other means or in any other form.

This bill would impose a state-mandated local program by creating additional bases
for the imposition of criminal penalties.

Article XIII B of the California Constitution and Sections 2231 and 2234 of the Revenue
and Taxation Code require the state to reimburse local agencies and school districts for
certain costs mandated by the state. Other provisions require the Department of Fi-
nance to review statutes disclaiming these costs and provide, in certain cases, for making
claims to the State Board of Control for reimbursement.

However, this bill would provide that no appropriation is made and no reimbursement
is required by this act for a specified reason.

Ch. 728 (AB 1998) Tanner. Consumer warranties.
{1) Specified provisions of existing law provide for consumer warranty protection.
This bill would make certain technical nonsubstantive changes in those provisions.
(2) Existing law provides that every warranty period for consumer goods selling for
$50 or more shall be tolled between the time of deg;:ry of goods for service or notifica-
2’:3 of nonconformity pursuant to specified provisions, and the time of repair, as speci-
This bill would change a reference regarding notification of nonconformity to a provi-
sion relating to notice of nonconformity where the buyer is unable to return the goods

to the retailer.

Ch. 720 (AB 2019) Alatorre. Public agencies.

Existing law provides that public agencies may enter into joint powers agreements.
A separate provision of existing law allows state agencies, with the approval of the
Director of General Services, to furnish services and materials to other state agencies.

This bill would specify in the provisions governing the authority to enter into joint
powers agreements that any joint powers agency may enter into agreements with state
agencies pursuant to the above-stated existing law.

Ch. 730 (SB 535) Robbins, Motion Picture Council: membership.

Under existing law, the Motion Picture Council consists of 14 members, 10 appointed
by the Governor, 2 appointed by the Senate Rules Committee, and 2 appointed by the
Speaker of the Assembly.

This bill would increase the membership to the committee to consist of a total of 17
members, 11 appointed by the Governor, 3 appointed by the Senate Rules Committee,
and 3 appointed by the Speaker of the Assembly.

Ch. 731 (AB 2085) Harris. San Francisco Bay Area Rapid Transit District: con-
tracts.

Under existing law, the San Francisco Bay Area Rapid Transit District is required to
make the purchase of all supplies, equipment, and materials, and the construction of
facilities and works, over specified amounts by competitive bid to the lowest responsible
bidder. Programs financially assisted by the federal Department of Transportation are
required to incorporate specified affirmative action programs to involve minority busi-
ness enterprises.

This bill would authorize the district to establish affirmative action programs in
nonfederally funded contracts in accordance with the regulations applicable to federally
funded programs in effect on January 1, 1983.

Ch 732 (AB 715) Sher. Conservation and training program.

(1) Existing law authorizes the Director of Corrections to enter into contracts with
state or federal public agencies for the performance of conservation projects which are
appropriate to the public agencies.

This bill would authorize the director to enter into contracts with local public agencies
for those purposes.

(2) Existing law requires the Department of Forestry to utilize prison inmates and
watds of the Youth Authority assigned to conservation camps in performing fire preven-
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1985-86 REGULAR SESSION 1515

A.B. No. 2285-—Moore.
An act to amend Sections 1791 and 1794.4 of, and to add Section 1794.41 to, the

Civil Code, relating to warranties.

1985
Mar. 8—Introduced, To print.
Mar. }tgudﬁmfmmybeh d in comamitt April 13,
. rom er eard in co ee
Mar, %—Menggn to Com. on CON. PRO.
April 15—-From committee chairman, with author's amendments: Amend, and
re-refer to Com. on CON. PRO. Read second time and amended.
ﬁpﬂl 16—Re-referred to Com. on CON. PRO.
sy 2-—In committee: Hurmgsostpan by committee
May m—-FM.'rm scomml) ittee: Amen d do passas amended. (Ayes 6. Noes0.)
May 21—&«5 second time and amended. Ordered returned to second
May 22—Read second time. To third reading.
une 6—Read third Lime, mdtoSenate {Ayes 75. Noes 1. Page 2334.)
une 6—In Senate. Read time. To Com. on RLS, for assignment.
une 13—Referred to Com. on INS., CL. & CORPS.
une 27—From committee chairman, with author's amendments: Amend, and
re-refer to committee. Read second time, amended, and re-referred
to Com. on INS., CL. & CORPS
Aug. 26--Fl)-om cmnmittee-Amend,nnddopusasamended. (Ayes 4. Noes
Aug. 27—Read second time, amended, and to third :
Sept. 3—Read third time, amended, and returmed to reading.
Sept. 4—mﬂudt}urdmne , passed, and to Assembly. (Ayesas. Noes 0. Page
Sept. 4—ln Ambl Concurrence _in Senate amendments pending.
Ordered to g Consent Calendar.
Sept. B—Semt:élg. ts concurred in. To enrollment. (Ayes79. Noes 0.
Sept. 17—-Enrolled and to the Governor at 11 a.m.
Sept. 26—A by the Governor.
Sept. 27. tered by Secretary of State - Chapter 1047, Statutes of 1985,
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CAL]FORNIA LEGISLATURE—1985-86 REGULAR SESSION .

| ASSEMBLY BILL " Ne. 2285

Introduced by As‘sembly.Merr'iber Moore

March 8, 1985
A

.- An act to add Sectxon 1794.6 to the C1V11 Code relatmg to 3
f warrantles . _ oo G ;'-Z

- LEGISLATIVE COUNSEL'S DIGEST - e TR
B AB - 2985, as introduced, Moore. Warranties:: motor
“vehicles: extended warranties and service contracts. o
Existing law regulates consumer warranties, as spemﬁed :
- This bill would require policies of extended warranty and :T}
. service contracts purchased or bargained for in.the course:of .- ;
k: purchase of a new or uséd motor vehicle to be deliverd to the
b purchaser at_the time of contract and to- provide 'the
' purchaser with a means of refund or cancellation and refund,;
' - under- specnfied circumstances.. The bill would also- prowde
fr that a repair or loss shall be presurned to be covered under a
E policy or contract, unless the repair or loss is specifically
;. excluded from coverage; as specified.

- Vote: majority. Appropriation: no. Fiscal commltl:ee.
ks State—mandated local program:. o,

The- peap}e of the State of Cabfomza do enact as foIIow :

SECTION 1. . Section 1794 6 is added to the Civil
Code, to read:

1794.6. (a) Any pohcy of extended warranty,
service contract which is purchased or bargamed for in
the course of the purchase of a new or used motor veh.lcl" 3
shall be delivered to the purchaser at the time of contract:
and shall provide the purchaser with a means of ‘total

refund in the event the covered motor vehlcle 1s

mﬂmm#&wwuf

ed by the CA 4th District Court of Appeal Division 2:
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"18. prov:ded

_prior to the expiration of the manufacturer’s warranty
"(b) The policy of extended warranty or servi
contract shall ‘specifically list in readily understood
, language each exclusion from coverage, or it shall be
presumed ‘that the repair or loss is covered under
pohcy or contract. )
. (c) The policy of extended warranty or servict
contract shall provide the purchaser with a means of
. .cancellation of the policy or contract prior to the date o
" expiration of the underlying manufacturer’s warranty. 4
- full refund, less an administrative fee specified at th{
time of contract, shall be returned to the purchaser wh{
- properly cancels within 30 days of receipt of any noticg
of cancellation.. However, if notice .of canc zllation
- received within 21 days from the date of purchase, a ful
. refund without deduchon for administrative fees shall b¢

000141
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- / LEGISLATIVE ANALYSIS

= b
PRI N

Buziness, Transportstion snc MHousing Agency

DEPARTMENT AUTHOR NUMBER
Motor Vehicles . Moore wAB- 2285
SLBJECT . . . ) AS AMENDRD
Warranties: moter vehicles: extended . Criginal
—warr\nties apd service contracts,

SUMMARY: Require=+ that service contracts which are sold in lieu of,
or in addicion to, express warranties must disclose exclusions, as

. well as terms and conditions.

DETATLED ANALYSIS: Existing law, known as the "Song-Beverly
Consumer Wwarranty Act,” regulates consumer warranties. A "service
contract” is defired &s a céntract in writing to perform, over a
fixed period of time or fo¥ a specified duration, services relating
to maintenance or repair of a corsumer product.

This Bill specifies thu. service contracts sold in lieu of, or in
addition to, express warranties must disclose exclusions, as well as
terms and conditions. This bill would also require that policies of
extended warranties and service contcacts be delivered to the
purchaser at the time of contract.’

This bill also provides for a means by which the purchaser may
cancel the service contract and receive a refund.

COST ANALYS!S: None to the Department of Motor Vehicles.

LEGISLATIVE HISTORY: This bill is sponsored by the Automobile Club
of Southern Califernia,

This department is unaware of any supvort cr opposition .to this
bill., .

Ralated legislation: SB 1025, Robbins (CH. 1075, Stats. §3)
nrovided that the making of a contract covering only defects of
mazerial and workmanship in exchange for a separately stated charge
where it is merely incidental to the business of selling or leasing
aptomobiles is not insurance, if *™e maker of the contract has an
insurance policy with an admitted automobile insurer providing
"backup" coverage for the .contract.

»

AR 3374, Lockyer (CH. 991, Stats. 78), defined a service contract.

ARGUMENTS AGAINST: None.
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AB 2285 (Moore) -- Warranties: wotor vehicles

RECOMMENDED POSITION: The Department of Motor Vehicles recommends &
position of SUPPORT because this bill would be an enhancement to our
consuner complaint endeavors which involve disputes over extended
warraity contracts. The requirement that the contracts must
disclose exclusions, ar well as terms and.conditions is of
particular importancé since consumers will be better informed of
.what the service contract covers. .

Department expert: Dan éraham )
Division of Registration and
investigative Services
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AMENDED IN ASSEMBLY APRIL 15, 1985
CALIFORNIA LEGISLATURE—1985-86 REGULAR SESSION

SSEMBLY BILL No. 2285

Introduced by Assembly Member Moore

March 8, 1985

An act to add Seetion 1704:6 to amend Section 1794.4 of, and
to add Section 179441 to, the Civil Code, relating to
warranties.

LEGISLATIVE COUNSEL'S DIGEST
AB 2285, as amended, Moore. Warranties: motor vehicles:
extended warranties and service contracts.
Existing law regulates consumer warranties, as specified.
This bill weuld require pelicies of extended werranty and
serviee eentraets purchased or bargained for in the eourse of
purchase of & new or used meotor vehiele to be deliverd to the\
purchaser at the Hme of coniract and to provide
pﬂ-rehaser with & means of fe&m%z; egieel}&hﬂn 5::1
under speeified eireumstanees: would preﬂd-g
'ehetarepmerlessshallbepresmedtebeeevere&ander
poliey or eontreet; unless the repair er loss is speegﬁea:l:lﬁ
excluded from eoverage; as s-peetﬁed- g
This bill would require service contracts sold in lieu of, o:
in addition to, express warranties to disclose exclusions, as well
as terms and conditions. _ <
The bill would also prohibit the offering or sale of servicgs
contracts covering motor vehicles purchased for use in the-
state unless the contract is available for inspection prior to thé&S
purchase and delivered to the buyer at or before the ime
burchase. The bill would also require those contracts to b&,
cancelable by the purchaser under specified conditions, .©

Vote: majority. Appropriation: no. Fiscal committee: noa
0
00
445
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AB 2285

State-mandated local program: no.

WO ~3M G GO

SEIALBEESBBIBHRB

—o

The people of the State of California do enact as follows:

SEGFION 1: Seetion 17916 is added to the Givil
SECTION 1. Section 1794.4 of the Civil Cod
amended to read: ;
1794.4. Nothing in this chapter shall be construed
prevent the sale of a service contract to the buyer
addition to or in lieu of an express warranty if sueh thiF
contract fully and conspicuously discloses in simple aii
readily understood language the terms end, conditions
and exclusions of saeh that contract. p
sg:c. 2 Section 1794.41 is added to the Civil Code, |
reaq: i
I179441. No service contract covering any mot
vehicle purchased for use in this state may be offered |
sale or sold unless all of the following elements exist: 358
(a) The contract shall be available for ifispection b
the buyer prior to purchase and shall be delivered to thiz§
buyer at or before the time of purchase of the contracls
(b) The contract shall be cancelable by the purchas
under the following conditions:
(1) Unless the contract provides for a longer peric
within the first 60 days after purchase of the contract, thel¥§
full amount paid shall be refunded to the purchaser if theged

s
104N

purchaser provides a written notice of cancellation to thé
person specified in the contract. g
(2) Unless the contract provides for a longer periodzs

—1

after the first 60 days, a pro-rata refund, based on eitheg -
elapsed time or mileage, at the seller’s option, shall b
made to the purchaser if the purchaser provides a writtc
notice of cancellation to the person specified in thilke
contract. In addition, the seller may assess a cancellatioigg
or administrative fee, not to exceed twenty-five dollald
($25). - -
(3) If the contract was financed with a vehiclees
purchase, the seller may make the refund payable to th
purchaser, the lender of record, or both. f -
Gode; to read:

i,

WO =1 Ut GO -

—_—3 AB 2285

317946 Any peliey of extended warranty or
o rorahet wpi or bargained for in
the eourse of the purchase of & new or used meoter vehiele
shall be delivered to the purchaser at the Hme of éontract
and shell previde the purchaser with a means of total
refund in the event the eovered moter vehiele i3

peliey or contract:

{e) The peoliey of extended warrenty er service
eontract shall previde the purchaser with & means of
eaneeﬂaﬁenei%hepeﬁeyereen&aetpﬁerteﬂaed&telf
expiration of the underlying menufeeturers worranty-
full refund; less an edministrative fee speeified at the
tirne of eontract; shall be returned to the purehaser who
properly eaneels within 30 days ef reeeipt of any netiee
of eanecellation. Hewever; f notice of eanecllation is
reeeived within 31 days from the date of purehase; a full
provided:

District Court of Appeal Division 2.

(]
()
~
N

‘98 100

'MJN/453

5



o

JOHN K. VAN DE KAMP
Aftorney Ceneral

APR 25 1985

State of California- \ S =)
DEPARTMENT OF JUSTICE

April 23, 1985

! Honorable Gwen Moore
Assemblywoman, 49th District
State Capitol, Room 2117
Sacramento, Californta 95814

Dear Assemblywoman Moore:

AB 2285 - WARRANTIES'

1515 X STREET, SUITE 511
SACRAMENTO 85814
{916} 445-8555

The Attorney General's offfce supports Assembly Bi11 2285.

Exfsting law has no specific provision governing extended
warranty or service contracts purchased in connection with
the purchase of a new or used wmotor vehicle. This b11}
specifically addresses such contracts, requiring clear

notiffcetion of the retevant terms and conditions, and
providing an express right of cancellation. Our office
frequently receives complaints from consumers . who have
purchased such "protection”™ stating that the policy 1s not
what they were told and that they cannot understand what
exactly 1s covered by it. AB 2285 will remedy most of these

abuses,

se let me know.

DE KAMP
Atto al

ALEEN SUMNER

Senfor Assistant Attorney General

AS/ Jkr

—

of further assistance in supporting the

= 0045

ed by the CA 4th District Court of Appeal Division 2.
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STATE OF CALIFORNIA—STATE AND C’UMEH SERVICES AGENCY

soariasn of CONSUMER ADVISORY COUNCIL
O QU"H 1021 O™ STREET, SACRAMENTO, CALIFORNIA 95814
Fa PHONE: (916) 322-0548
¢
May 1, 1985
_ <
THE HONORABLE GWEN MOORE MAY 2 _ 1085
State Assembly
State Capitol, Room 2117
Sacramento, CA 95814
<
Dear Gwen,
The Legislative Committee of the State Consumer Advisory Council
supports AB 2285 - Warranties: motor .vehicles: extende
warranties and service contracts. . - o . .
Auto manufacturers are pushing extended warranties and Service . ‘
contracts, but seldom provide copies of these contracts at the N
time of purchase. g
After a purchase, many consumers discover that their auto sales- 2 ,
person has represented the warranty to cover far more than the = ¢
actual coverage of the warranty. @]
On behalf of the Legislative Committee, we applaud you for EE
carrying this important piece of consumer legislation. E%
- < _
}Tsﬁrely, = ¢
o 2
THIE J. KLASS @)
Executive Officer B
B ¢
m N
) KJK:srm A
=
q—
C g «
’ Q
=
o)
8 .
> 'x,
‘D
o
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. 5/1/85

MS. MOORE:

SRR I IR AR fol meete
CONSUMER PROTECTION awaevAto /0/0” & Ao /.

AB 1326 BD OF ARCHITECT EXAMINERS el el

Hans Schiller, member of the board, is preparing
a statement for you. A copy of the committee
analysis is attached.

AB 2285 motdr vehielé warranties

I have told the General Motors and Ford
representatives that you would put the bill over.

They make a good point that it may not always

be protective of the purchaser to require that

he/she receive a copy of the contract at the

time of purchase. If they have not explained why, I
will.

(Of course, it would be good for the purchaser to

have a copy, but if it is not effective until

after expiration of the auto warranty, then the

purchaser should not lose anything by being given

60 days from receipt of the contract to cancel.)

However, they disregard the type of warranty which
begins even during the period of the new auto
warranty. Perhaps with this type of warranty, the
purchaser should be given a copy immediately.

ppeal Division 2.

The auto reps also feel that benefits received

as well as time or mileage should be considered
in computation of a pro-rata refund when a policy
is cancelled.

Tom Dunipace, for the sponsor (So. Calif. Auto. Assn
says that auto dealers are making big bucks on
service warranties and because of the cost of towing
could wipe out the refund.

District Court of A

On other than the two points mentioned above,
Ridgeway and Dugally indicate support for the bill.

LABOR AND EMPLOYME

AB 613 child rearing leave -- I will have a brief statement
for you in the morning. Meanwhile, I am attaching a
description of the bill to refresh your memory.

WAYS AND MEANS 000148

ABC BUDGET (See copy of letter -- which has not yet (Z}mﬂgg\
45

ed by the CA 4th

receiv

been delivered.)

ocC

MJN/456



BLANK PAGE

Artifact of Photocopy Reproduction

JAN RAYMOND
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Date of Hearing: 5/2/85 ' AB 2285
ASSEMBLY CONSUMER PROTECTION COMMITTEE
ROBERT C. FRAZEE, Chairman
AB 2285 (Moore) - As Amended: April 15, 1985

SUBJECT

Warranties: Motor vehicle extended warranties and service contracts -
disclosure and refunds.

DIGEST
Existing law:
1) Regulates consumer warranties.

2) Provides that the consumer warranty provisions do not prevent the sale of
service contracts in addition to or in 1ieu of an express warranty so long
as the service contract fully and conspicuously discloses its terms and
conditions in simple and readily understood language.’

This bill:

1) Would specifically require service contracts sold in addition”to, or in lieu
of , express warranties to disclose 1ts exclusions as well as its terms and

conditions.

2) Would prohibit the offering or sale of motor vehicle service contracts
unless the contract is available for inspection prior to the purchase and is
delivered to the buyer before or at the time it 1s purchased.

3) Would require motor vehicle service contracts to be cancelable by the buyer
and would provide for either full or pro rata refunds, as specified.

FISCAL EFFECT

None. This is not a fiscal bill.

COMMENTS

1) This bill is sponsored by the Automobile Club of Southern California and is
supparted by the Attorney General. Proponents indicate that purchasers of
service contracts frequently complain that they never see or receive the
actual contract, that they cannot understand exactly what the contract
covers and excludes, and that the contracts are not what they were

represented to be.
000149

- continued -

ed by the CA 4th District Court of Appeal Division 2.

0045
MJN/458

oc#ment receiv



AB 2285
Page 2

The technical nature of an automobile's mechanical parts and operation, and
the subjectivity involved in interpreting various terms (e.g. does coverage
for "failure" of a part inciude maifunctions short of total breakdown or
damage caused by covered parts), makes such contracts difficult te

understand.

2) Suggested technical amendments.

a) A provision defining "service contract" would improve the bill since
such contracts are sold with varying coverages and under different and
sometimes confusing names (e.g. "extended warranty").

b) While the bill provides purchasers with the legal right to cancel and
receive refunds, it does not specifically reguire these rights to be
included in the contract itself.

c) The bill doesn't provide specific remedies for violations of its
requirements and the remedy provision of the Song-Beverly Consumer
Warranty Act (Civil Code Section 1794) would not seem to be relevant
for such violations.

d) Adding words such as "for obtaining a full refund” on page 2, at the
end of 1ine 25, seems necessary to clarify the applicable time period
for partial refunds.

e) Specifying that the "pro rata" refund (page 2, line 26) is to be at
least an evenly declining figure for the time or mileage covered by the
contract, might eliminate potential abuse.

ed by the CA 4th District Court of Appeal Division 2.
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Date of Hearing: 5/8/85 -AB 2285
ASSEMBLY CONSUMER PROTECTIpN COMMITTEE
ROBERT C. FRAZEE, Chairman
AB 2285 {Moore) - As Amended: April 15, 1985
' MAY 7 o5

SUBJECT
Warranties: Motor vehicle extended warranties and service contracts -
disclosure and refunds.

DIGEST

Existing law:
1) Regulates consumer warranties.

?) Provides that the consumer warranty provisions do not prevent the sale of
service contracts in addition to or in Tieu of an express warranty so long
as the service contract fully and conspicuously discloses its terms and
conditions in simple and readily understood Tanguage.

This bill:

1) Would specifically Fequire service contracts sold in addition to, or in lieu
of, express warranties to disclose 1ts exclusions as well as its terms and
conditions,

2) Would prohibit the offering or sale of motor vehicle service contracts
unless the contract is available for inspection prior to the purchase and is
delivered to the buyer before or at the time it is purchased.

3) Would require motor vehicle service contracts to be cancelable by the buyer
and would provide for either full or pro rata refunds, as specified.

FISCAL EFFECT

None. This is not a fiscal bill.

COMMENTS

1) This bill is sponsored by the Automobile Club of Southern California and is
supported by the Attorney General. Proponents indicate that purchasers of
service-contracts frequently complatn that they never see or receive the

actual contract, that they cannot understand exactly what the contract EI>3
covers and excludes, and that the contracts are not what they were 3
represented to be. O
- continued - : S
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AB 2285
Page 2

1

The technical nature of an automobile's mechanical parts and operation, and
the subjectivity involved in interpreting various terms {e.g. does coverage
for "failure" of a part include malfunctions short of total breakdown or
damage cagsed by covered parts), makes such contracts difficult to
understand.

2) Suggested technical amendments.

a)

b)

c)

d)

e)

f)

Jay J. DeFuria AB 2285
324-2721

A provision defining "service contract" would improve the bill since
such contracts are sold with varying cnverages and under different and
sometimes confusing names (e.g. "extended warranty"}.

While the bi11 provides purchasers with the legal right to cancel and
receive refunds, it does not specifically require these rights to be
clearly disclosed in the contract itself.

The bill doesn't provide specific remedies, except for cancellation,

for violations of {ts requirements, and the damage remedy provision of
the Song-Beverly Consumer Warranty Act (Civil Code Section 1794} would N
not seem to be very relevant for such viclationms.

Adding ﬁords such as "for obtaining a full refund® on page 2, at the
end of 1ine 25, seems necessary to clarify the applicable time period
for partial refunds.

peal Division

Specifying that the "pro rata" refund (page 2, line 26).is to be at
least an evenly declining figure for the time or mileage covered by the &
contract, might eliminate potential abuse.

The bitl's refund provisions seem unclear or indirect regarding who is
to make the refunds upon cancellation. It appears to be the seller.
If so, adding the words "by the seller" after the word “refunded" on
page 2, 1ine 22, and after the word "made” on page 2, line 28, would
make this intent clearer.

ed by the CA 4th District Court of A
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WS FutSyemt . -

San Josa, CA 95113
(408) 2956139 .

. May 14, 1985 .

SINCE 1957. INDEPFNDFNT AIFTO RFEAL ERQ VWAEHOMIR TARETLIED FA OETTER Tur ®im e

. il

Independent Automobile Dealers

Association of California
1225 EXGHTH STREET. SUITE 200
SAGRAMENTO, CALIF. 95814
TELEPHONE (918} 4418683

Tl

Mr. Tom Dunlpace - ’
Southern California Auto Club

o 1225 8th Street Suite 475

Sacramento, Californla 95814

Dear Tom. .' "
Pursuant to our conversation of last week in
regards -to AB 2285, I would like to offer some -
suggested amendments for your consideration. .

Ié apéehré tﬁat yoﬁf bill is ering.to solﬁaﬁ_“

problems with new cars-and factory warranties and . -
extended service contracts sold at the time of: -#.~#.-
purchase. As sellers of used cars without factory

warranties we would suggest an exclu51on for used
cars under ‘subsection (b).

There should also be clarifying language relative
to refunds if the extended service contract was
financed as part of a sales contract. The reason
for this is because a lender determines the - - -
interest to be charged based on the bottom line -
of the sales contract. To give a total refund -

of the extended service contract would be unfair
to the lender when he bases his profit on the

total pr;ce of the sales contract.

Please review these suggestions and let me know
if you need any additional information.

Thanking you in advance for your assistance.

| “ 0 0 0 1 5 3

‘NIHDR

| =R & AT 7333 v~ kodaraan .,

LEs.
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If the proposed legislation (AB2285) is passed in California, the Ford Extended Service
Plan Department would have concerns with Section (a) and Sectionm (b). !

*
Section (a). Currently when a customer completes an application for contract, he is mailed °
a contract certificate approximately 30-60 days after we receive the application. A
facsimile of the contract is in the ESP Operating Guide and available for inspection by the
customer and we also recommend dealers give the customer a consumer brochure at the time of
sale which includes a surmary of provisions and exclusions of the contract. To comply with
the proposed legislation, ESP would have to print special application forms for the State |
of California and include the contract provision on the back. This could be done, if ‘

necessary.

Section (b-1). This section is of much more concern to us. Our current cancellation
policy is in direct violation of the proposed legislation. Our current policy is as

~follows: +

CONTRACT CANCELLATIONS
1985 and Later Plans Backed by Insurance

Refunds for the cancellation of Extended Service Plan contracts are based on the following:(

- New Vehicle Plang — Upon written request to Ford within the first 90 days of the
original in-service date of the vehicle, the dealership will terminate the contyact
and refund the price paid, less $10, provided all copies of the contract and a
membership card(s) are returned. Contracts beyond 90 days will be cancelled o%%a
partial refund basis (sum of the digits method). Refunds will be made to the .
purchaser or lienholder by the dealership. : :

-

. TUsed Vehicle Plans — Upon written request, the dealership will terminate the
contract on a partial refund basis (sum of the digits method). provided all cop
of the contract and membership card(s) are returned, Refunds will be made to
purchaser or the lienholder by the dealership.

Bkt of A%al Divi

Our recommendation iz to oppose the legislation as proposed. It would require an exception
to our current operating policy, specifically for the State of Califormia. Although wédo
have the capability of complying, we believe doing so would prove costly in the areas ad
printing and handling of material, contract processing, and total program administratieg. -

ed by the CA 4th Distr
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AB 2285 —_—2—

State-mandated local program: no.

The people of the State of California do enact as follows:

SEGHON 1 Seetion 17546 is added te the Civil

SECTION 1. Section 1794.4 of the Civil Code is
amended to read:

1794.4. Nothing in this chapter shall be construed to
prevent the sale of a service contract to the buyer in
addition to or in lieu of an express warranty if suek that
contract fully and conspicuously discloses in simple and
readily understood language the terms and, conditions,
and exclusions of sueh that contract.

10 SEC. 2. Section 1794.41 is added to the Civil Code, to
11 read:

12 176441. No service contract covering any motor
13 vehicle purchased for use in this state may be offered for
14 sale or sold unless all of the following elements exist:
15 (a) The contract shall be available for inspection by
16 the buyer prior to purchase and i

either the contract or a brochure which specifically

describes the terms, conditions, exclusions, and

cancellation provisions of Section 1794.4 and this

section
—_— shall be delivered to the

17 buyer at or before the time of purchase of the contract,
18  (b) The contract shall be cancelable by the purchaser
19 under the following conditions:

20 (1) Unless the contract provides for a longer peﬁc:d,

receipt

21 within the first 60 days aﬁez?purehase of the contract, the
22 full amount paid shall be refunded by the seller

.to the purchaser if the
23 purchaser provides & written notice of cancellation to the
24 person specified in the contract.

000155
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25 (2) Unless the contract provides for a longer period
for obtaining a full refund’

]

26 afier the first 60 daysi# from receipt of the contract, an

equal pro-rata refund, based on either
21 elapsed time or mileage, at the seller’s option, shall be
28 made py the seller

to the purchaser if the purchaser provides a written
notice of cancellation to the person specified in the
contract. In addition, the seller may assess a cancellation
or administrative fee, not to exceed twenty-five dollars
($25).

(3) If the contract was financed with a vehicle
purchase, the seller may make the refund payable to the
purchaser, the lender of record, or both.

Gede; to repd:

KRRBB28R
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0046

MJN/465

ed by the CA 4th District Court of Appeal Division 2.

octent receiv

~

A

Y

TSN



AMENDED IN ASSEMBLY MAY 21, 1985
AMENDED IN ASSEMBLY APRIL 15, 1985

CALIFORNIA LEGISLATURE—1985-86 REGULAR SESSION

i ASSEMBLY BILL No. 2285

Introduced by Assembly Member Moore

March 8, 1985

- An act to amend Section 1794.4 of, and to add Section
= 1794.41 to, the Civil Code, relating to warranties.

2 LEGISLATIVE COUNSEL'S DIGEST
B AB 2985, as amended, Moore. Warranties: motor vehicles:
B extended warranties and service contracts.
- Existing law’ regulates consumer warranties, as specified.
This bill would require service contracts sold in lieu of, or
~ in addition to, express warranties to disclose exclusions, as we]](,\I
¥ as terms and conditions.
The bill would also prohibit the offenng or sale of semceo
e contracts covering motor vehicles purchased for use in thed
.- state unless the contract contains specified disclosures and i8>
F' available for inspection prior to the purchase, and un]es%

¥ either the contract or a brochure containing specifie
b information regarding the contract is delivered to the buyer,
. at or before the time of purchase. The bill wouid also requireQ-
| these eontraets the contract itself to be delivered to the buye
* within 60 days after the time of purchase and the contract t
be cancelable by the purchaser under specified conditions, ©
Vote: majority. Appropriation: no. Fiscal committee: noZ
| State-mandated local program: no.

District Couit

()
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3 AB 2285

of the contract, a pro-rata refund; based on either elapsed
time or mileage, at the seller’s option as indicated in the
contract, shall be made by the seller to the purchaser if
the purchaser provides a written notice of cancellation to
the person specified in the contract. In addition, the
 seller may assess a cancellation or administrative fee, not
to exceed twenty-five dollars ($25). )

(3) If the contract was financed with a vehicle
purchase, the seller may make the refund payable to the
purchaser, the lender of record, or both.

The people of the State of California do enact as follows:

SECTION 1. Section 17944 of the Civil Code
amended to read: :

1794.4. Nothing in this chapter shall be construed
prevent the sale of a service contract to the buyer in
addition to or in lieu of an express warranty if tha
contract fully and conspicuously discloses in simple an,
readily understood language the terms, conditions, and#
exclusions of that contract. :

SEC. 2. Section 1794.41 is added to the Civil Code,
read: \

1794.41. No service contract covering any moto
vehicle purchased for use in this state may be offered fo
sale or sold unless all of the following elements exist:

(a} The contract shall contain the disclosures specified
in Section 1794.4 and shall disclose in the manner
described in that section the buyer’s cancellation an
refund rights provided by this section.

(b) The contract shall be available for inspection by
the buyer prior to purchase and either the contract, or}
a brochure which specifically describes the terms,’
conditions, and exclusions of the contract, and the s
provisions of this section relating to contract delivery, g
cancellation, and refund, shall be delivered to the buyer R
at or before the time of purchase of the contract. Within S
60 days after the date of purchase, the contract itself sha
be delivered to the buyer.

(c) The contract shall be cancelable by the purchaser 3
under the following conditions: ' 4

(1) Unless the contract provides for a longer period, Ji
within the first 60 days after purehase receipt of the'§
contract, the full amount paid shall be refunded by the!
seller to the purchaser if the purchaser provides a written }
notice of cancellation to the person specified in the
contract. 3

{2) Unless the contract provides for a longer period forj
obtaining a full refund, after the first 60 days after receipl g

£
A\ ,A%h District Court of Appeal Division 2.
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ASSEMBLY THIRD READING
AR 2285 (Moore) - As Amended: HMay 21, 1985

ASSEMBLY ACTIONS:

AB 2285

COMMITTEE CON. PRO, VOTE  6-0 COMMITTEE VOTE
Ayes: Ayes:

Nays: Nays:

DIGEST

Existing law regulates consumer warranties and provides that the consumer
warranty provisions do not prevent the sale of service contracts in addition to,

or in lieu of, an express warranty as long as the service contract fully and

conspicuously discloses fts terms and conditions in simple and readi
understood language.

This bill:

1y

1) Specifically requires a service contract sold in addition to, or in lieu of,
express warranties to disclose its exclusions as well as its terms and

conditions.

2) Prohibits the offering or sale of service contracts covering motor vehicles

purchased for use in California unless:

a} The contract is cancellable by the buyer and provides for full and pro

rata refunds by the seller under specified conditions.

b) The contract is available for inspection by the buyer prior
the contract or a brochure containing specified disclosures

to purchase;
is delivered

to the buyer before or at the time of purchase; and the contract itself

is delivered to the buyer within 60 days of purchase.

¢) The contract discloses its terms, conditions, exclusions and the buyer's

cancellation and refund rights under the bi11, as specified.
FISCAL EFFECT

None

- continued -
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AB 2285
age

COMMENTS

1) This bill is sponsored by the Automobile Club of Southern California and is
supported by the Attorney General. Proponents indicate that purchasers of
service contracts frequently complain that they never see or receive the
actual contract, that they cannot understand what the contract covers and
excludes, and that the contracts are not what they were represented to be.

2) The technical nature of an automobile's mechanical parts and operation, and
the subjectivity involved in interpreting contract provisions make such
contracts difficult to understand. For example, does coverage for "failure"
of a part include malfunctions short of total breakdown or damage caused by
covered parts?

>

‘D

Jay J. DeFuria . AB 2 8
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- B ket GRS
' Home Ph:  446-0622
i)epartment . Author Bill Number
CONSUMER AFFAIRS Moore = AB 2285
Related Bills Date Lest Amended

Sponsored by .
" Automcbile Club of Southern California | None May 21, 1985

SiptARY
[ Description B.IH.:..SJMBI

; History Existing law regulates 1mplied and express warrant.ies on
3 “TPurpose consumer goods, ilncliuding motor vehicles, sold in

§ —tarvent California. Existing law dces not specifically regulate

. g;:g::“m service contracts on consumer goods, other than to reguire

7 " Justificacion that all of the tezms and conditions be disclosed in the

3 _alternatives contract.

8 T Responsibility
10__Otber Rgencies

1 Future tmict This bill would require _m_oLgL_v_e_hj_cJ.g service contracts

; :2';::';: to contain specified disclosures; to be cancelable by the

! STATE pimGer buyer; to be available for inspection prior to pLrschase, and
13__Budgat to be delivered to the buyer within 60 days after purchase.
}o’—;mn?’ . Background : ' . :
W X

1 cents i The Automcbile Club of Southern California, the sponsor —
~— Zaorepriation of this bill, states that service rontract purchasers often o

g.__::;ﬁ::'" complain that they never see or receive the actual contract,
. Faasire that they cannot understand exactly what the contract covers >
' 2__ Beficlensy and excludes, ard that the contracts are not what they were
23 -Assorptfon of represented to be.
~__ gﬁnﬂ .

T thanges 1 Some problems have also arisen because some dealers or O
® g o manufacturers do not allow cancellatisns. In one case cited &
Zsr_{_vnd: Transfer by the Automobile Club, a consumer purchased a new Datsun <
&:_s:.“.'”;:&?fm King Cab with an extended service .contract. - He was involved's
SOL10-ECOMONIC in an accident in which the truck was totaled 10 days after _
1. S purchase. When he attempted to cancel the eéxtended service 5
g.....;-!g:::;"m contract, he was told that it was non-cancelable and he was 0O
;;:w;-rﬁ:imm responsible for continued payments under the contract. o

i . Sorpetition -
Ty Aberel 2
™ Developmant b
nsn;gm PARTIES E
3 ts ; =Y
;g_g';g,’;;;“ AMENDMENT SUMMARY: =
hrauments =2
BECOMENDATION N
JUSEIFICATION <
T ]
A Dept. Director Position | Agency Sectry. Position | Governor's Office Use Q
T s, ¥7s /70 /TSIA /TOUA /70 [TSIA [70uA osition Noted -5
23 .v-.;la Teeyngm | LX 1./0 /[, LA &S LA L . Fositton Approved >

o /7N [Foefer L 7N [Foeier Ev—- - Position D]sapm.w e

Department Director Vate Agen ecretary Date
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L
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AB 2285
Page 2

The sponsor has tailored the cancellation provisions in
this bill after the current policies of Ford, GM, and
Chiyslexr. ihe sponsor has alc> worked with the Motor Cax
Dealers Association to achieve a mutually satisfactory
solution to the problem. ’

Specific Pindings

This bill would impose the following reguirements upon
the sale of motor vehicle service contracts:

{1l) Existing law reguires service contracts to contain .
all of the terms and conditions of the contract. . This bill
in addition reguizes any exclusions to be disclosed.

(2) Service contracts must be available for inspection by
the buyer prior to purchase, and either the contract or a
brochure describing the terms, conditions and oxclusinn« (and .
the contract delivery and cancellation rights described \
below) must be given to the buyer at or bsfore the time of

purchase.

{(3) If a brochure is provided at the time of purchase in
lieu of a contract, the actual contract must be dslivered to
the buyer within 60 days after purchase.

~

{4} Unless the contract provides for a longer period
(Ford and GM currently allow 90 days), the buyer may cancel
the contract within 60 days after receipt of the contract and
receive a full refund.

Unless the contract provides for a longer initial
cancellation period, the buyer may cancel after the initial
60-day pericd and receive a prorata refund, based on either
time elapsed or mileage. The seller may also assexs a
cancellation fee, not to exceed $2S.

if Lhe service contract was financed together with a
vehicle purchase, the seller may make the refund to the
purchaser, the lender, or both.

Noticea of cancellaticn must be made in writing.

Fiscal Impact
None. No state-mandated local program.

Seocio-Economic Impact

Current industry practice with regard to cancellation and
refunds, contract delivery and contract exclusions varies
"widely. This bill will standardize these practices and give
service contract purchasers protection ajainst "hidden"
coverage exclusions and unreasonakle cancellation policies.

000162

ed by the CA 4th District Court of Ap'peal Division 2.

I &N

-,

cdment receiv

S
S
-
fm

MJN/471



AB 2285
Page 3

Argument
Interested Parties

Proponents: Automobile Club of Southern California
{aponsor}
Attorney General
For@ Motor Corporation

Neutral _ General Motors
Motor Car Dealers A-=nciation
{Northern and Southern California)

Proponents® atgumehts are set forth in Background, above.

The Indepsndent Automobile Dealers, which represent used
car dealers, are not officially opposed to this measure.
However, their advocate (Bill Dohring) has expressed concern
that some distinctions should be made for service contracts
sold in conjunction with used vehicles. He correctly points
out that sach contracts are usually immediately operative,
unlike extended service contracts on new cars, which normally
become effective upon the coperation of the manufacturer's
warranty. Accordingly, it may be unreasinable to allow
consumers to cancel contracts.relative to used car warranties
in exactly the same fashion as thosz relating to new cars.

However, the proponents are unwilling to take further
amendments at this time. They do not want to exempt used carx
service contracts from the refund provisions of this bill,
but state that some kind of cancellation penaliy may be
worked out with the opposition later on.  (There is currently
a cancellation penalty ailowed undezr this bill. for refunds
made after - but not within - the initial cancellation

perisd.)
Recommendat-ion

Abuses in the area of exterded service contracte are well
known and deserve our attention. Given the present posture
of the proponents and used car dealers, we recommend a
position of SUPPORT on this bill. While we are sympathetic
to some modifications relative to used car sales, the burden
should be on that segment of the industry to draft potential
amendments for review and consideration. We deem it
inappropriate for the Department of Consumer Affairs to be
the moving force benind the potential exclusions from the
consumer protection provisions of this measure.

ed by the CA 4th District Court of Appeal Division 2.
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E ,§'UPPLEHENTAL ANALYSIS Business, Trensportetion and Housing Agency
: / SUBJECT | avtaon SILL NyMBRR |
Y . 1 7N 5L R
Uarranties: moter vehieles: extended! Moore ’ a3 sulpoiy
WAl vanties Jamd =corvice [ ha21-4%

. These amendments prohibit the sale of any service contract unicss
the contract contains specified 'disclosures including the bLuyer's
cancellation and refund rights.

These amendments also require that the contract, or a brochure which.
specifically describes the terms, conditions, -and exclusiong uf the -
contract, and the provisions relating to contract delivery,
cancellation, and refund be delivered to the buyer ar ur before the
time of purchase of the cuntract. :

Those amondments also require that within 60 days after the date ol
purchase, the contract itself must be delivered to the huver.

Thdse amendmoents strengthen the provisions of this bill,; Therefore,

:h'g.duparcmcm:'s previousiy recommended positivn of SEFFORE- remains
vaiic, : . ﬂj“';h .
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omo %O@OE @0 FEDERAL CREDIT UNION

JUNg 188

May 31, 1985

Hon. Gwen Moore ’
State Assembly Box Offic
" State Capital
Sacramento, CA 95814

Dear Ms. Moore:

I support Assembly Bill No. 2285. The members of my credit
union need legislation to correct this problem. High pressure
sales tactics are used to sell warranty contracts to our mem-
bers, often with little or no disclosure as to the terms of
the warranty. The warranties are sold at whatever price the
market will bear. Two members purchasing the identical war-
ranty contract may pay significantly different amounts. Usu-
ally the warranties are over priced.

o
a
ke

At this time a member who wants to cancel an unfair warranty
contract has had few options. The warranties are very profit-
able for the dealership. The members who have tried to cancel
a warranty contract have usually been unsuccessful.

Assembly Bill No. 2285 is an important aid to.the consumer. I
urge all legislators to enact this bill,

Sincerely,

Jo

President/CEO
HWW: pa

cc: Larry Cox
Director of Government Relations
California Credit Unicn League

" Serving Employees of McCiekan A Force Base 000165

4636 WATT AVENUE NORTH HIGHLANDS, CA 95680-5578
MAILING ADDRESS: P.O. BOX 1057 NORTH HIGHLANDS, CA 95650-9085
MADISON OFFICE: 7475 MADISON AVENUE CITRUS HEIGHTS, CA 958107408
ALL OFFICES: (916} 488-3420 SPEECH OR HEARING IMPAIRED: TDD NO. (918} 489-5333
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845 N. Witson Way
Stockion. CA 95205
200) 4852258

Pat Matiach - Cheirman

{6185) 245-5821

Ray Cranin - Vice President
Cronh Motor Company
25718 Musion Boulevard
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Lucky Skyrme, 1966-68
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Leorard Cravens. 1960-61
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Dick Ratigrty, 1957-59
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SINCE 1957, INDEPENDENT AUTO DEALER_S WORKING TOGETHER TO BETTER THE INDUSTRY
: 7 e = g—

&g/@ L2 -

Ina. .endent Automobile Dealers
Association of California

1225 EIGHTH STREET, SUITE 2680
SACRAMENTO, CALIF. 85814

TELEPHONE {916) 4416663

JUN 13 1985

June 12, 1985

Honorable Gwen Moore
Assembly Member

State Capitol

Sacramento, California 95814

Dear Mrs. Moore:

The Independent Automobile Dealers Association of California is
opposed to your AB 2285 relating to new cars and factory
warranties and extended service contracts sold at the time of
purchase. As sellers of used cars without factory warranties, we
believe used cars should be excluded under subsection (b} of your
bill. We also believe language should be added relative to refunds
if the extended service contract was financed as part of a sales

contract.

We have offered suggested amendments to the sponsor and have
been more than willing to work with them on the necessary
clarifying language. However, the sponsor has refused our
amendments.

If the above amendments are acceptable to you, the Independent
Automobile Dealers Association of California will remove
opposition to your bill.

g
Director of Governmental Relations

BD:dj
AB2285

cc:  Mr. Tom Dunipace, Southern California Aute Club
Sheila Slaughter, California Bankers Association
0 0 D 16‘6 Jim Netf, Neff/Thomas Incorporated
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HOTEL SENATOR BUILDING, 1121 L STREET, SUITE 1024 SACRAMENTO, CALIFORNIA 95814
916/446-2009

June 12, 1985

Samuel J. Sorich
California Counset

Assemblymember Gwen Moore
State Capitol

Room 2117

Sacramento, CA 95814

RE: AB 2285
Dear Assemblymember Moore:

The National Association of Independent Insurers (NAII} is an association of
more than 500 property-casualty insurance companies. Some NAII members provide
service contracts for motor vehicles. These companies are very interested in AB
2285. .

Our member ¢ompanies are not opposed to the general purpose of AB 2285.
Purchasers of service contracts should be fully informed of the terms of the
contracts.

We do, however, have a concern about the biil's provision for a refund when
the service contract is cancelled within the first 60 days of receipt of the
contract. The bi11 provides for a full refund when the contract is cancelled.
Enforcement of this provision would be unfair in cases where claims have been
made under the contract. The purchaser would be getting the benefit of the
contract without paying anything. We doubt that you intend this type of unjust
enrichment.

Please consider the following amendment to subsection (c) (1) of Section
1794.41 which AB 2285 would add to the Civil Code:

(1) Unless the contract provides for a longer period,
within the first 60 days after purchase of the contract,
the full amount paid shall be refunded to the purchaser
if the purchaser provides a written notice of cancel-
lation to the person specified in the contract,
provided that ne claims have been made against the

ed by the CA 4th District Court of Appeal Division 2.
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Assemblymember Gwen Moore
June 12, 1985
Page Two

We believe that the addition of the underlined language will improve AB 2285
and wilil avoid unfair claims for full refunds that could be based on a strict
reading of the bill in its present form.

T look forward to your response to our suggested change in AB 2285 and I
hope that we can work together to achieve the bill's passage.

). &

Samuel J. Sorich
California Counsel

Sincerely,

SJS:wrs
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N SENATE COMMITTEE ON INSURANCE, CLAIMS AND CORPORATIONS
3&- ALAN ROBBINS, Chairman

BACKGROUND INFORMATION REQUEST

Measure: AB 2285
Author @ Assemblywoman Moore

1. Origin of the bill:

a. Who is the source of the bil1? What person, organization, or
governmental entity requested introduction?
Southern California Automobile Association
(Tom Dunipace 443-2577)

b. Has a similar bill been before either this session or a previous
session of the legislature? If so, please identify the session, bill
number and disposition of the bill.

No. :

c. Has there been an interim committee report on the bil1? 1If so, please
identify the report,. .
No.

2. What is the problem or deficiency in the present law which the bill seekg;j
to remedy? c

A number of consumers have complained abo ; i i
time of purchase of a contra i ild

in the event the motorist is involved in a total loss of the vehicle .=
N

3. Please attach copies of any background material in explanation of the EE
bill, or state where such material is available for reference by committgf
staff.

See attached.

fA

0o

4. Please attach copies of letters of support or opposition from any group,.&
organization, or governmental agency who has contacted you either in
support or opposition to the bill.

See attached. . . . R .
5. If you plan substantive amendments to this bill prior to hearing, pleas

explain briefly the substance of the amendments to be prepared.
See attached,

6. List the witnesses you p]aﬁ to have testify.
Tom Dunipace, Kathy Klass

RETURN THIS FORM TO: SENATE COMMITTEE ON INSURANCE, CLAIMS AND CORPORATIO
Phone 445-0825

ed biptHe [CAl4th qistri‘é’:t Cou
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January 25, 198S

RE: Extended Warrantylseivice Contracts

I spoke with the consultants regarding the problems our members
encounter with extended warranty/service contracts and the fre- )
quency of calls regarding this subject. . C

- In my research I found that the foremost problems are the con-
sumers' lack of knowledge about what the contract/warranty
covers and ‘how and by whom it is administered,

Ve get an average of ten calls per month, most calls dealing with
whether or not specific parts are covered. In some Cases the
member has already been denied coverage and they call us to
complain, Generally, the member has. not yet read the warranty/
contract, or they've read it and are unable to determine whether
or not coverage should be afforded due to the technical language
~ or a lack of knowledge about mechanical parts. In scme cases a
“ part can be listed as a covered item, but the situation in which .
damage occurred results in exclusion. Though most contracts.I -
have seen are quite specific, the consumer has to be pretty
knowledgeable to have a complete understanding of the terms.
_ : , . : 1

Several consultants mentioned the fact that some dealers do not
provide the purchaser with a copy of the actual contract at the
tixze cf sale. They may provide a brochure or simply have the
purchaser sign an application for a service contract to be mailed
by the administrator (some members state contracts were naver
received) at a later date. Some applications look much like a
contract and may be misleading or ‘may cause the purchaser to
assume that whay they are reading is the contract. Soue -
brochures, applications, and oral representation may not disclose
all exclusions, An opportunity to review the actual contract and
full disclosure of all coverages and exclusions in understandable
terms would be a benefit to consumers. .

A contract with no provision for cancellation is also a problenm,
I have seen some extended warranties with provisions for can-
cellation at will, or as a result of repossession or total loss, ’
One warranty indicated that, if the lender financing the contract
required that it be cancellable, the dealer must cancel upon pre-
sentation of an affidavit by the purchaser. Many contracts have
no such provisiona under any circumstances. A requirement that
the ‘contract be cancellable on a prorated basis and under spe-
cified circumstances would afford some additional protection,
This may be of even greater importance in the future as unibody

0006170 - 0047
MJN/479
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cars involved in aéiious accidents are freguently "totaled out®
by insurance companies due to the difficulty in repairing them.

Dual coverage is another area of concern. Some warranty/contracts
cover towing and reimbursement for alternate transportation or
overnight expenses in the event of disablement of the vehicle
away .from home, beginning with the purchase date of the plan.
The other coverages do not go into effect until the standarxad
manufacturer warranty period ends. 1In general, a consumer is
paying for something they can't use for at least one year and in
some cases longer, depending on the length of the manufacturer's
warranty. This may also be a legitimate basis for provisions
that the contract be cancellable {(possibly at a nominal adminis-
trative fee) during the period when the manufacturer's warranty

preempts its use. ..

o

There is no doubt that some contracts are better than others,
Just as some of the insurance companies that administer the plans
and dealers obligated to provide repairs are more reputable/
solvent than others. The consumer wanting protection hasn't the
choice of a plan in some cases. If the consumer could pick fron
3 or 4 plans, competition for his business might result in a
better overall product. This, however, might be impractical/
unprofitable from the dealer's standpoint. I understand that
dealers may offer the manufacturer's extended contract (if cne is
available) in addition to whatever other plan they sell.’

A Los Angeles Times newspaper article dated April 12, 1980,
regarding a Department of Insurance inquiry into the "fast growing
field of automobile service contracts,* projected a $3-billion
business in 1981, according to a member of ;Pe panel. - :

X .

One concérn at the time of these heirings was the frequency with
which dealers were going out of business (bankruptcy). Dealers -

"selling their own contracts who subsequently went out of business,

left Ehe:consumer with a worthless document.

California law now requires dealers who sell their own contracts
to carry. insurance to cover the_mqking of the contract. . '

In the 1910'3,'acco:ding to the article, somo'deaiéfs'began tﬁ

make arrangements with private insurance companies. Typically the

dealer, acting as agent for the company sells a contract promising
certain services and repairs beyond the normal manufacturer j
warranty. Such an arrangement could be more profitable than
selling the manufacturer's extended warranty as the price of the
contract frequently includes a dealer markip over the company
cost. T

The concern about these arrangements was whether or not obliga-
tions would be met in the future. Testimony before the panel by
one large carrier selling this type of contract indicated concern
that growing numbers of small companies "are taking very, very big

- xrisks without proper reserves (to cover future losses) in light of

galloping inflation.* This still may be a concern. .

-z-
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One Department of Insurance source said there were fears aboit
inadequately financed entrepreneurs selling long-term contracts,
7 knowing the "first year is free® because the car would still be
7 under the manufacturer's warranty. .
' ¥ , .
! According to the New Car Book over 50 percent of new-car buyers in
1983 bought service contracts. Over 60% of those contracts were
sold by Chrysler, Ford, and General Motors, leaving 40% sold by
nonsuppliers (insurance companies or entrepreneurs). The book
also stated that "dealers consider service contracts to be the
second most important contribution to their profits (after

£inancing).

X feel that in the future this industry will continue to grow,
even more, due to the ever increasing computerized and technical
nature of the automobile. People who, in the past, have felt con-
fident in repairing and maintaining their vehicles will Zeel
increasing pressure from within to purchase protection for future
high cost repair bills. I assume that the cost of the contracts

will increase proportionately. AN

Apparently, many of the problems experienced by consumers in the
early stages of this industry have been resolved. Perhaps self
policing and expanding competition within the industry have
contributed to a better product for the consumer, by squeezing out
. . %the less reputable participants. Perhaps the 1980 Insurance
*. - Department inquiry also contributed to improvements. ..

Though our telephone calls reflect that many of our members con-
tinue to have problems discerning covered or_ excluded components,

I'm not sure to what extent that can be corrected, given the tech-

nical nature of the automobiles' mechanical parts. Many con-
sumers, even when given the opportunity to read the contract
before agreeing to purchase it, don't take the time to do so.
Generally the excitement of the new car purchase is just too
overwhelming. : _ . '

Though I have been unable to identify a substantial number of
problems in this area from member ingquiries, I will be happy to
contact some cutside agencies if you feel we should look further.

R .
.
- -
. -
. . LY .
. . . . .-
-
- - .
.
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February 25, 1985

Steve Lenzi
Senior Counsel
Governmental Relations . - .

a

e

RE: Extended WarranthService Contractsa

* Member purchased Nissan 720 King Cab on June 29, 1984,
Included in purchase was a service contract for 5 years/
50,000 at the price of $925.00. On July 24, 1984, less
than 30 days from the date of purchase, the vehicle was
totaled,

Menber stated that the application he had signed for
the service contract did not state that the coatract was
non~cancellable.

When he received a copy of the actual contraét, it was
stated in the contract itgelf.

He was not able to get a refund.

* Meumber bouvght # new motorcycle and purchased service
contract costing $400.00. Contract was for 48 months,
unlimited mileage. 3

Hotorcycli vas totaled 5 months after purchase. The
application she signed did state that the contract was
non-cancellable.

This member went to Small Claims Court., Judge said he
could not award her a judgment, but did tell Whittier
Honda that he felt that a refund was in order. “They
agreed with the judge in court {(January 24, 1%84), but
member, after going down to pick it up and recontacting
then several times, has still not received the refund.

* We had several members with buyer's remorse after the
purchase of a service contract. '
000173
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When they went back to the dealer to request cancellation
they were told the contract was non-cancellable (applica-
tion had not stated this).

One member told dealer, "You never told me that". Dealer
said, "We hardly ever tell anyone",

One of our consultants went to a Ford dealer and a Chevy
dealer to try to obtain copies of their manufacturer-backed
service contract. The Chevy dealer said GM did not offer
one; Ford said we could not have a copy and would only let
us see it if we were really buying s car., Consultant did
not say he was with the Auto Club.

Douﬁin:
Assistant Manager
Member Legal Services

KD:bw
CC: Alice Bisno

000174 _
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RECEIVED

JUN 2 0 1985

Ans'd.

June 19, 1985

Regional Governmenta! Atfairs Office Suite 260 — 925 L Street
Ford Motor Company i Sacramento, California 95814

Telephone: 916/442-0111

Honorable Alan Robbins, Chairman
Senate Insurance, Claims and
Corporations Committee

State Capitol

Sacramento, California 95814

RE: Assembly Bill 2285

SUPPORT

Dear Senator Robbins:

Ford Motor Company shpports passage of Assembly Bill 2285,

as it was amended on May 21, 1985 and urges your Committee to

approve it.

We originally had several problems with this measure, but
met with the author's staff and worked out, by amendment, our
major concern. We believe the author has been fair and responsive:
in addressing our problems and therefore support AB 2285.

In the case of Ford's Extended Service Plan contracts, we
give the customer a brochure describing the general coverage and
exclusions. And within 60 days, the customer is mailed a per-
sonalized contract setting forth all of the detailed information
on the specific contract purchased. A sample is attached of both

the application and the contract.
Thank you for your consideration of our position.

Sincerely,

RI L. DUGALLY
Regional Manager

Governmental Affairs

RLD:cme

cc: Honorable Gwen Moore «”
Gail Baker
Tom Dunipace

Attachments
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EECORD # 20 BP: RY 85 015443 PAGE NpZ 1
Substantive s

AMENDMENTS TO ASSEMELY BILL NO. 2285 €
AS AMENDED IN ASSEMBLY MAY 21, 1985 _Tr1”-
Amendment 1 _5/
In line 1 of the title, strike out “Section
1794.4" and insert: .
C
Sections 1791 and 17S94.4 ’
Asendment 2 -
On page 2, strike out line 1 and ipsert:
SECTION 1. Section 1791 of the Civil Code is C

apmended to read:

1791. As used in this chapter:

{a) ®"Comsuser goods™ means any new product or
part thereof that is used, bought, or leased for use
prirarily for personal, family, ¢r household purposes,
except for clothing and consumables. "Consuser goods"® C
shall include new and used assistive devices socld at o
retail. §

: {b) ®Buyer® or ™retail buyer" means any
individual who buys consumer goods fror a person engaged
in the business of mapufacturing, distributing, or selling
such goods at retail. - As used in this sutdivision,
mperson® means any iandividuval, partnershig, corporation,
association, or other legal entity which emngages in any
such business. : '

(c) "Clothing™ means any wearing afpparel, wora
for any purpose, including under and outer garseants, shoes,
and accessories composed primarily of woven material,
natural or synthetic yarn, fiber, or lecather or similar
fakric. '

C

{d) ."Consumables™ means any product which is
intended for consuaption by individuals, cr use by
individuals for purposes of personal care or ip the
perforsance.of services ordinarily rendered within the
bousehold, and which usuvally is consuaed or expended in
the course of such consumption or use.

{ {e) ®Distrikutor™ aeans any individual,
partnerskip, corporation, association, or other legal
xelationship which stands Letween the manufacturer and the
retail ;seller in purchases, consignsents, or contracts for
sale of consuamer goods.

Fl {£) "Iandependent repair or service facility® or
njndependent service dealer™ means any individual,
partanership, corporation, association, or other leygal

i
e
7

ed by the CA 4th District Court of Appeal Division 2.
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entity, not an employee or subsidiary of a manufacturer or
distributor, which engages in the business of servicing
and repairing coansumer goods.

(g) “Lease™ means any contract for the lease or
tailmeat for the use cf consumer goods by am imndividual,
for a tere exceeding four months, priparily for personal,
family, or household purposes, whether or nmot it is agreed
that the lessee bears the risk of the consumer goods®
depreciation.

{h) "lessee”™ means an individual who leases
consumer goods under a lease.

(i) "Lessor® means a persod who regularly leases
consuser goods under a lease.

{(j) "Manufacturer™ means any individual,
partprership, corperation, association, or cother legal
relationship which mapufactures, asseanbles, cr produces
consumer goodsa

{k) "Place of business"™ peans, for the puarposes
of apny retail seller that sells consuper gocds by catalog
or mail order, the distribution point for such goods.

{1) *“Betail seller,¥ “seller," or “retailer¥
Deans any individual, partnership, corporation,
association, or other legal relatioanship which engages in
the business of selling or leasing consumer goods to
retail buyers.

{u) "Return to the retail seller* peans, for the
purposes of any retail seller that sells consumer goods ty
catalog or mail order. the retail seller's glace of
business, as defined in sukdivision (k).

(h) *Sale" means (1) the passing of title from
the seller to the buyer for a price, or (2) a comsignment
for sale.

(0) ®Service contract™ mpeans a contract in
writing to perform, over a fixed period of time or for a
specified duration, services relating to the maintenance
or repair of a consuser product, except that this teram
does not include a policy of automobijle ipsurance, as
defined ip Section 116 of the Insugauce Code.

(p) WAssistive device" means any instrument,
apparatus, or contrivance, including any component or part
thereof. or accesscry thereto, which is used or intended to
be used, to assist a physically disabled person in the
mitigation or treatment of anm injury or disease or to
assist or affect or teplace the structure or any function
of the body of a physically disabled person, except that
this term does pot include prescriptive lemnses and other
ophthalsic goods unless they are sold or dispensed to a

ed by the CA 4th District Court of Appeal Division 2.
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blind person, as defibed in Section 19153 of the Helfare
and Institutions Code and unless they are intended to
assist the limited vision of the person so disabled.

{g) ™Catalogue or similar sale™ means a sale in
sbich neither the seller mor any employee or agent of the
seller nor any person related to the seller nor any person
with a financial interest in the sale participates in the
diagnosis of the bunyer's condition or ian the selection or

fitting of the device.
SEC. 2. Section 17948.4 of the Civil Code is

Amendment 2
On page 2, lime 9, strike out ¥SEC. 2.% and
insert:

SEC. 3.

Azendment 3
On page 2, line 36, after "contract% ipsert:

« and if no claims have been made against the contract.
If a clais has been pade against the contract within the
first 60 days after receipt of the contract, paragraph (2)
of this subdivision sball apply :

- 0 -
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AMENDED IN SENATE JUNE 27, 1985
AMENDED IN ASSEMBLY MAY 21, 1985
AMENDED IN ASSEMBLY APRIL 15, 1985

CALIFORNIA LEGISLATURE—1985-86 REGULAR SESSION

{ ASSEMBLY BILL No. 2285

Introduced by Assembly Member Moore

March 8, 1985

L An act to amend Seetien 19934 Sections 1791 and 17944 of,
and to add Section 1794.41 to, the Civil Code, relating to
f. warranties. e
_ LEGISLATIVE COUNSEL'S DIGEST

e AB 2985, as amended, Moore. Warranties: motor vehicles:

E extended warranties and service contracts.

- Existing law regulates consumer warranties, as specified.
This bill would require service contracts sold in lieu of, or™N
¢ in addition to, express warranties to disclose exclusions, as well©
: as terms and conditions. The term “service contract” would

b be revised so as not to apply to a policy of automobﬂe;
k. insurance, as defined. - =
£ The bill would also prohibit the offering or sale of servicd—
E contracts covering motor vehicles purchased for use in the

- $tate unless the contract contains specified disclosures and isS
' available for inspection prior to the purchase, and unless=-
_either the contract or a brochure containing specifie

" information regarding the contract is delivered to the buyers
: at or before the time of purchase and the.. The bill would also—
. require the contract itself to be delivered to the buyer withino
E 60 days after the time of purchase and the contract to b

¥ cancelable by the purchaser under specified conditions an

_ would provide for a refund to the purchaser.

0
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AB 2285

State-mandated local program: no. -

OGO =13 Ut LI BD

10  (b) “Buyer” or “retail buyer” means any individu

12 business of manufacturing, distributing, or selling suc

RERECSBERERLYER

Y

Vote: majority. Appropriation: no. Fiscal committee:"ﬁ .

The people of the State of California do enact as follows: =

¥
>,

SEGTION &= Scetion 17944 of the Givil Cede is

SECTION 1. Section 1791 of the Civil Code
amended to read: .

1791. As used in this chapter: :

(a) “Consumer goods” means any new product or par
thereof that is used, bought, or leased for use primarily for¥
personal, family, or househbld purposes, except for}lEd
clothing and consumables. “Consumer goods” shallSa:

include new and used assistive devices sold at retail. i

© G0 =1 T Utk &3 1O v

who buys consumer goods from a person engaged in th

goods at retail. As used in this subdivision, “perso
means any individual, partership, corporation g
association, or other legal entity which engages in anyi¥a
such business. S

(e) “Clothing” means any wearing apparel, worn forgi]
any purpose, including under and outer garments, shoes 3
and accessories composed primarily of woven material 3¢
natural or synthetic yarn, fiber, or leather or similarjfe
fabric. b T

(d) “Consumables” means any product which i¥j
intended for consumption by individuals, or use byl
individuals for purposes of personal care or in thelk
performance of services ordinarily rendered within thejis
household, and which usuaily is consumed or expended ingl
the course of such consumption or use. -

(e) “Distributor” means any individual, partnership
corporation, association, or other legal relationship whicl e
stands between the manufacturer and the retail seller gl
purchases, consignments, or contracts for sale o[
consumer goods. - -

(f) “Independent repair or service facility” "0n
“independent service dealer” means any individual
partnership, corporation, association, or other legajiiy

—3— AB 2285
entity, not an employee or subsidiary of a manufacturer
or distributor, which engages in the business of servicing
and repairing consumer goods. ‘

(g) “Lease” means any contract for the lease or
bailment for the use of consumer goods by an individual,
for a term exceeding four months, primarily for personal,
farnily, or household purposes, whether or not it is agreed
that the lessee bears the risk of the consumer goods’
depreciation.

(h) “Lessee” means an individual who leases
consumer goods under a lease.

(i) “Lessor” means a person who regularly leases
consumer goods under a lease.

() “Manufacturer” means any . individual,
partnership, corporation, association, or other legal
relationship which manufactures, assembles, or produces
consumer goods.

(k) “Place of business” means, for the purposes of any
retail seller that sells consumer goods by catalog or mail
order, the distribution point for such goods.

(1) “Retail seller,” “seller,” or “retailer” means any
individual, partnership, corporation, association, or other
legal relationship which engages in the business of selling
or leasing consumer goods to retail buyers.

(m) “Return to the retail seller” means, for the
purposes of any retail seller that sells consumer goods by
catalog or mail order, the retail seller’s place of business, -
as defined in subdivision (k). :

(n) “Sale” means (1) the passing of title from the
seller to the buyer for a price, or (2) a consignment for
sale.

(o) “Service contract” means a contract in writing to &
perform, over a fixed period of time or for a specified <
duration, services relating to the maintenance or repair _
of a consumer product, except that this term does not O
include a policy of automobile insurance, as defined in *%‘
Section 116 of the Insurance Code. o)

(p) “Assistive device” means any .instrument,O
apparatus, or contrivance, including any component or
part thereof or accessory thereto, which is used orc—

2.
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intended to be used, to assist a physacally disabled perso
in the mitigation or treatment of an injury or disease
to assist or affect or replace the structure or any functioiy
of the body of a physically disabled person, except thaf
this term does not include prescriptive lenses and other,
ophthalmic goods unless they are sold or dispensed to g
blind person, as defined in Section 19153 of the Welfare
and Institutions Code and unless they are intended
assist the limited vision of the person so disabled.  #¥
(q) “Catalogue or similar sale” means a sale in which’
neither the seller nor any employee or agent of the seller :
nor any person related to the seller nor any person with* §&
a financial interest in the sale participates in the diagnosis” &
of the buyer’s condition or in the selection or fitting of the
device. v
SEC. 2. Section 1794.4 of the Civil Code is amend
to read:
1794 4. Nothmg in this chapter shall be construed
prevent the sale of a service contract to the buyer inZ
addition to or in lieu of an express warranty if that
contract fully and conspicuously discloses in simple and
readily understood language the terms, conditions, and
exclusions of that contract.
SEG: 2
Sg'C. 3. Section 1794.41 is added to the Civil Code, to
read:
1794.41. No service contract covering any motor i
vehicle purchased for use in this state may be offered forj
sale or sold unless all of the following elements exist:
(a) The contract shall contain the disclosures specified &
in Section 17944 and shall disciose in the ma.nnerEr :
described in that section the buyer’s cancellation andj,F =
refund rights provided by this section.
(b) The contract shall be available for inspection byw
the buyer prior to purchase and either the contract, or a%:
brochure which specifically describes the terms, . i
conditions, and exclusions of the contract, and the?'
provisions of this section relating to contract delivery,5
cancellation, and refund, shall be delivered to the buyerg
at or before the time of purchase of the contract. Within

O 00 =1 O3 G i G BO =
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60 days after the date of purchase, the contract itself shall
be delivered to the buyer.

(¢) The contract shall be cancelable by the purchaser
under the following conditions:

(1) Unless the contract provides for a longer period,
within the first 60 days after receipt of the contract, the
full ammount paid shall be refunded by the seller to the
purchaser if the purchaser provides a written notice of
cancellation to the person specified in the contract, and
if no claims have been made against the contract. If a
claim has been made against the contract within the first
60 days after receipt of the contract, a pro-rata refund,
based on either elapsed time or mileage, at the seller’s
option as indicated in the contract, shall be made by the
seller to the purchaser if the purchaser provides a written
notice of cancellation to the person specified in the
contract. .

(2) Unless the contract provides for alonger period for
obtaining a full refund, after the first 60 days after receipt
of the contract, a pro-rata refund, based on either elapsed
time or mlleage at the seller’s option as indicated in the
contract, shall be made by the seller to the purchaser if
the purchaser prov;des a written notice of cancellation to
the person specified in the contract. In addition, the
seller may assess a cancellation or administrative fee, notcN
to exceed twenty-five dollars ($25). C

(3) If the contract was financed with a vehicleS
purchase, the seller may make the refund payable to the
purchaser, the lender of record, or both.
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ~ ASSEMBLY BILL NO. 2285

SENATOR ALAN ROBBINS, CHAIRMAR

ASSEMBLY BILL NO. 2285 (Moore) As Amended June 27, 1985
Civil Code

Source: Southern California Automobile Association
Prior Legislation: No known
Support: Ford Motor Company .
Attorney General of the State of California
California State Automobile Association
S.A.F.E. Federal Credit Union
Consumer Advisor Council to the Department of Consumer Affairs
Opposition: The Independent Automobile Dealers Association of California

SUBJECT

Motor vehicle extended service wérranties and service contracts: disclosure
and refunds.

DIGEST

1] Description: This bill as amended would authorize the sale of
automobiTe service contracts provided that the contract fully and
conspicuously discloses the exclusions from coverage under the contract.
(Section 1794.4 of the Civil Code).

AB 2285 states that an automobile service éontract is not a polic} of
dutomobile insurance as defined in Section 116 of the Insurance Code (Civii
Code Section 1791 (0).

This bilt would prohibit the saie of an automobile service contract unless

_the contract contains all disclosures, the contract or a brochure detailing

the contract provisions be availabie to the buyer prior to-the sale, that
it be cancellable by the purchaser for the full amount within 60 days after
receipt of the contract upon written notice of cancellation by the
purchaser or in case of a claim within the first 60 days after delivery, a
pro-rated refund upon written notice based on either elapsed time or
mileage at the seller's option, minus a cancellation fee of up to $25 in
either case. The bill also specifies that the contract must be delivered
within 60 days of sale. (Section 1794.41 of the Civil Code).

2] Background: Extended automobile service contracts are offered for sale
in the state of California, principally through automobile dealers and are
regulated under Section 1791 through Section 1794 of the Civil Code.

Section 116 of the Insurance Code specifies that automobile service
contracts are not insurance but that these warranties must be backed by a

policy of insurance.
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Senate Insurance, Claims and Corporations
Assembly Bi11 No. 2285
Page 2

Automobile service contracts are technical in nature providing specific
coverages for elements of an automobile with either whole or partial
exclusions for other portions of the vehicle. In some cases, automobile
service contracts are duplicative or enhancements to original vehicle
warranties provided by the manufacturer.

FISCAL EFFECT Fiscal Cormittee: No

STAFF_COMMENTS

Penalties for viplation of this measure are not specified in the bill nor
is the enforcement agency and its responsibility for enforcing the bil1
detailed.

’ . N . .
The author indicates that numerous consumers have contacted the sponsor to
indicate they have never received service contracts they purchased and have
been unable to cancel the contract in the event of the total loss of the
vehicle. The Attorney General echoes these concerns and states that
purchasers of these contracts often find they can not te11 what is covered
under such contracts.

The Independent Automobile Dealers Association of California in opposing
this measure states that unlike the new cars they believe this bill means
to cover, used cars seldom have warranty provisions at ali and thus should
be excluded from the bi1l. They further state that since autombbile
service contracts are often financed by lenders who determine the interest
to be charged on the vehicle and service contracts financed in aggregate, a
total refund in the case of cancellation would be unfair to the lender when
he bases his profit on the total price of the sales contract. The
opponents have offered amendments to erase their concerns which to date the
sponsor has resisted,

SHELDON DAVIDOW _ ASSEMBL*‘BILL NO. 2285

e

P

Y Py ~

™

ed by the CA 4th District Court of Appeal Division 2.

Consultant

08/21/85 )
. > O

3

000183 =

)
£ -
00489 -

S

MJN/493



[

s . "a

STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY ' GEORGE DEUKMEJIAN, Governer

DEPARLMINT OF CONSUMER ADVISORY COUNCIL
onsunm' : -1021 0" STREET, SACRAMENTO, CALIFORNIA 95814
Cn- FQ * PHONE: {916) 322-0548

- July 1, 1985

The Honorable Gwen Moore
Assemblymember

State Capitol
Sacramento, CA 95814

Dear A lymember Moore: .
- 7 /;;(én

AB 2285 - W

§ regular meeting on May 10, 1985, the Consumer Advisory Council
voted to SUPPORT AB 2285 - Warranties: motor vehicles: extended
warranties and service contracts. The Council is composed pf seven
members appointed by the Governor, representing consumers, business,
labor, and agricultural interests. In addition, one member from the -
State -Senate and Assembly serve as ex-officio members. The Council
has been given a legislative mandate to make recommendations to the
Governor and the Legislature on consumer -issues and concerms.

1

The Department has received numerous complaints from mew and used
car buyers who have purchased an auto warranty and then discovered
that they were misled as to warranty terms; :most -consumers ‘cannot
understand exactly what is. covered :-by warranty. -In addition,. many
have been unable to.cancel warranty contracts or secure a refund -
when necessary. The Council believes that AB 2285 will correct many

of these abuses.

This bill specifically addresses such contracts, requiring that it
be available for inspection prior to purchase; disclose all ‘exclu-
sions, terms, and conditions; and be delivered to the buyer at or

before the time of purchase. An express right of cancellation is

also included.

On behalf of California consumers, the Council urges your AYE vote
on AB 2285. - S

Thank you. for your consideration of this issue. -If the Council can
ever be of assistance to .you, please do not hesitate to call.

Scherely, .
EEASS _

KATHIE J. -
Executive Officer
cc: Consumer Advisory Council Members
enate Committee -on Insurance Claims and Corporations

000184
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National City,
©18) 47T7-211
Ed Houck - Sepratary
Siandard Rent-a-Car
1122 N. Ablry Strest

Freeno, CA 83701
{200) 2080016

Paul Aderns - Treasurer

Buy-Rite Molory
808 S, Firsl Siroet
San Joss, CA 95113
{408) 295-5151

‘the car to cover the cost of the warranty. The used car

LaTy , 198283
Tom Field, 198182

Jin MeCabe, 1900-81
Roy Wilhise, 1979-80

Len Boyd, 1978-7%
Jordan Sugarman, 197778
Bob Dutton, 197877

Tom Kent, 1975-78

Jim Michell, 1974-76

Vic Bayder, 197374
Frank Hammaerer, 1972-T3

Lagisiative Advocsws

1225 Eighth 8L, Suie 200
Sacramento, CA 05014
(916) 4458181

000185
SINGE 1957, INDEPENDENT AUTO DEALERS WORKING TOGETHER TO BETTER THE INDUSTRY laDﬂ

e Iindepen~dent Automobile Dealers
Association of California
1225 EIGHTH STREET, SUITE 260
SACRAMENTO, CALIF. 95814

TELEPHONE (916) 441-6683
August 20, 1985
Honorable Alan Robbins
Senator
State Capitol
Sacramento, California 95814

u

Dear Senator Robbins: t

Before your committee on Wedp August 21, will be

Assembly Member Gwen Moore'

This legislation allows for on extended service
warranties for automobiles. While we understand the sponsors
intent as it relates to new cars covered by manufacturers
warranties, this bill places an unnecessary burden on the used
card industry whose cars are not covered by manufacturers
warranties. Many of our sales are based on the purchase of an
extended service warranty with the reduction in the price of

dealer who would have to refund the price of the warranty
would loose twice because he already lowered the price of the
car to consumate the transaction to include the warranty.

As the bill is currently written, the Independent Automobile
Dealers Association of California is opposed. We have
attached for your review some proposed amendments that
would remove our opposition.

We would urge your favorable consideration for these
amendments.

BD/dj
Attachment

cc:  Assembly Member Moore
Senator Wadie Deddeh
Senator Ed Davis
Senator John Doolittle
Senator Barry Keene
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Amendment to AB 2285
(Proposed)

Add to Section 3:

This section shall not apply to a service contract for a used motor vehicle

which is not covered by a warranty from the manufacturer.

Amend

ed by' the CA 4th District Court of Appeal Division 2.
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AMENDED IN SENATE AUGUST 27, 1985
AMENDED IN SENATE JUNE 27, 1985
AMENDED IN ASSEMBLY MAY 21, 1985
AMENDED IN ASSEMBLY APRIL 15, 1985

CALIFORNIA LECISLATUBE—uiQBS—BG REGULAR SESSION

'ASSEMBLY BILL | No. 2285

Introduced by Assembly Member Moore

March 8, 1985

= An act to amend Sections 1791 and 17944 of, and to add
t Section 1794.41 to, the Civil Code, relating to warranties,

LEGISLATIVE COUNSEL'S DIGEST

AB 29285, as amended, Moore. Warranties: motor vehicles:

- extended warranties and service contracts. )

:  Existing law regulates consumer warranties, as specified™N

This bill would require service contracts sold in lieu of,

in addition to, express warranties to disclose exclusions, as we

% as terms and conditions. The term “service contract™ woul

E' be revised so as not to apply to a policy of automobilﬁ

- insurance, as defined.

:  The bill would also prohibit the offering or sale of servic

& contracts covering motor vehicles purchased for use in th

k. state unless the contract contains specified disclosures and 8-

| available for inspection prior to the purchase, and unle

" either the contract or a brochure containing specifiedh

= information regarding the contract is delivered to the buyer

fE 2t or before the time of purchase. The bill would also requiré
12
.
14
(@)

5
e

AR e

& the contract itself to be delivered to the buyer within 60 da

. after the time of purchase and the contract to be cancelab

=4 by the purchaser under specified conditions and wou
LW provide for a refund to the purchaser.
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Vote: majority. Appropriation: no. Fiscal committee: ﬁ
State-mandated local program: no. , P

A

The people of the State of California do enact as follows: 'ﬁ

SECTION 1. Section 1791 of the Civil Code " B&

amended to read:
1791. As used in this chapter: w B
(a) “Consumer goods™ means any new product or part B&

%, » e e I
) ke : R
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E o thereof that is used, bought, or leased for use primarily for ¥ 10
B prect personal, family, or household purposes, except for JE8 11
B P clothing and consumables. “Consumer goods” shall §.
b include new and used assistive devices sold at retail. %"
oo {(b) “Buyer” or “retail buyer” means any individual & li
0o 10 who buys consumer goods from a person engaged in the. i 1
11 business of manufacturing, distributing, or selling such’ 156
12 goods at retail. As used in this subdivision, “perso 3 i'!
13 means any individual, partnership, corporati . .18
14 association, or other legal entity which engages in g 19
13 such business.
16  (¢) “Clothing” means any wearing apparel, worn fo ¥ o1
17 any purpose, including under and outer garments, sho 3 99
18 and accessories composed primarily of woven materi - 09
19 natural or synthetic yarn, fiber, or leather or similar:: {88 o4
20 fabric. =@ o
91  (d) “Consumables” means any product which is W o5
99 intended for consumption by individuals, or use by: & o7
23 individuals for purposes of personal care or in theg . 08
94 performance of services ordinarily rendered within th‘§ - 99
95 . household, and which usually is consumed or expended it B 10
26 the course of such consumption or use. 3 B
27 (&) “Distributor™ means any individual, partnershii [l 10
98 corporation, association, or other legal relationship whiclly 34 1,
99 stands between the manufacturer and the retail seller i Sl 14
30 purchases, consignments, or contracts for sale ok B s
31 consumer goods. REE %
32 () “Independent repair or service facility” GENE 37
33 “independent service dealer” means any individus : 38
b 34 partnership, corporation, association, or other legdly; 39
5 35 entity, not an employee or subsidiary of a manufactur ' 40

D ittt

~ ~, La ~
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or distributor, which engages in the business of servicing
and repairing consumer goods.

(g) “Lease” means any contract for the lease or
bailment for the use of consumer goods by an individual,
for a term exceeding four months, primarily for personai,
family, or household purposes, whether or not it is agreed
that the lessee bears the risk of the consumer goods’
depreciation.

(h) “Lessee” means an individual who leases
consumer goods under a lease.

(i) “Lessor” means a person who regularly leases
consumer goods under a lease.

(§) “Manufacturer” means any individual,
partnership, corporation, association, or other legal
relationship which manufactures, assembles, or produces
consumer goods.

(k) “Place of business” means, for the purposes of any
retail seller that sells consumer goods by catalog or mail
order, the distribution point for such goods.

(1) “Retail seller,” “seller,” or “retailer” means any
individual, partnership, corporation, association, or other
legal relationship which engages in the business of selling
or leasing consumer goods to retail buyers.

(m) “Beturn to the retail seller” means, for theq|
purposes of any retail seller that sells consumer goods by =
catalog or mail order, the retail seller’s place of business, ©
as defined in subdivision (k). i2

(n) “Sale” means (1) the passing of title from the=
seller to the buyer for a price, or (2) a consignment forO

sale. @
(o) “Service contract” means a contract in writing to&8
perform, over a fixed period of time or for a specified
duration, services relating to the maintenance or repair<{
of a consumer product, except that this term does not=
include a policy of automobile insurance, as defined in_
Section 116 of the Insurarnce Code. 5
(p) “Assistive device” means any instrument Q
apparatus, or contrivance, including any component 01(;)
part thereof or accessory thereto, which is used orQ
intended to be used, to assist a physically disabled persorﬁ

: ()
~, ~ 7~ ”~ 00‘}4{@
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in the mitigation or treatment of an injury or disease or
to assist or affect or replace the struqtu&-e or any functiey
of the body of a physically disabled person, except that ..
this term does not include prescriptive lenses and othg; ¥
ophthalmic goods unless they are soldi or dispensed to 3 &
blind person, as defined in Section 19153 of the Welfars £
and Institutions Code and unless they are intended {5 - &
assist the limited vision of the persoano disabled.

(q) “Catalogue or similar sale” means a sale in which ¥
neither the seller nor any employee or|agent of the seller ¥
nor any person related to the geller nor any person with &
a financial interest in the sale participates in the diagnosis &
of the buyer’s condition or in the selection or fitting of the
device. B

SEC. 2. Section 1794.4 of the Civil|Code is amended
to read:

1794.4. Nothing in this chapter shall be construed to
prevent the sale of a service contract to the buyer i,
addition to or in lieu of an express warranty if that
contract fully and conspicuously discloses in simple and
readily understood language the terms, conditions, and
exclusions of that contract. X

w00 =1 W WD —

SEC. 3. Section 179441 is added tothe Civil Code,to: ' 23
read: 2 S 24
1794.41. No service contract covering any motors 25

vehicle purchased for use in this state may be offered for.
sale or sold unless all of the following|elements exist: ’

(a) The contract shall contain the disclosures specifies
in Section 17944 and shall disclose in the manne
described in that section the buyer’s cancellation an
refund rights provided by this section.

{b) The contract shall be available -
the buyer prior to purchase and either the contract, ord:
brochure which specifically describes the term!
conditions, and exclusions of the contract, and th
provisions of this section relating to contract deliver)
cancellation, and refund, shall be delivered to the buy#tZ
at or before the time of purchase of the contract. Withiflg
60 days after the date of purchase, the contract itself shallg:
be delivered to the buyer. E

for inspection by

—5— AB 2985

{¢) The contract shall be cancelable by the purchaser
under the following conditions:

(1) Unless the contract provides for a longer period,
within the first 60 days after receipt of the contract by the
purchaser of a new motor vehicle with manufacturer
warranties, or within the first 30 days after receipt of the
contract by the purchaser of a used motor vehicle
without manufacturer warranties, the full amount paid
shall be refunded by the seller to the purchaser if the
purchaser provides a written notice of cancellation to the
person specified in the contract, and if no claims have
been made against the contract. If a claim has been made
against the contract within the first 60 days after receipt
of the contract by the purchaser of a new motor vehicle
with manufacturer warranties, or within the first 30 days
after receipt of the contract by the purchaser of a used
motor vehicle without manufacturer warranties, a
pro-rata refund, based on either elapsed time or mileage,
at the seller’s option as indicated in the contract, shall be
made by the seller to the purchaser if the purchaser
provides a written notice of cancellation to the person
specified in the contract.

(2) Unless the contract provides for a longer period for
obtaining a full refund, after the first 60 days after receipt
of the contract by the purchaser of a new motor vehicle(
with manufacturer warranties, or within the first 30 days <
after receipt of the contract by the purchaser of a used.
motor vehicle without manufacturer warranties, a—
_pro-rata refund, based on either elapsed time or mileage, =
at the seller’s option as indicated in the contract, shall be
made by the seller to the purchaser if the purchaser
provides a written notice of cancellation to the persong
specified in the contract. In addition, the seller may assess Q-
a cancellation or administrative fee,- not to exceed
twenty-five dollars ($25). 5

(3) If the contract was financed with a vehicleo
purchase, the seller may make the refund payable to theS
purchaser, the lender of record, or both.
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THIRD READING

Bill No. AB 2285
SENATE RULES COMMITTEE |
. ' Author: Moore - (D)
Office of 4 .
Senate Floor Analyses Amended: 8/28/85 in Senate
1100 J Street, Suite 305 . .
445-6614 Vote Required: Majority

Committee Votes:

PATE 7 ugg;dﬁij-?

Senate Fi

SERATORS :

AE]T W

| Dayis

oglittle

cCone

 Deddeh (VCH
| Robbing {Ch}

AR

ToTAL:

s

vl Assembly Floor Vote: 75-13 p. 23343 6/6/85

SUBJECT :

SOURCE:

Warranties: motor vehicles

Automobile Club of Southern California

DIGEST:

This bill:

1.

Specifically requires a service contract scld in addition to, or in lieu
of, express warranties to disclose its exclusions as well as its terms and
conditions.

Prohibits the offering or sale of service contracts covering motor vehicles
purchased for use in California unless:

A.

The contract by the purchaser of a new motor vehicle with manufacturer
warranties, or within the first 30 days after receipt of the contract
by the purchaser of a used motor vehicle without manufacturer warran-
ties is cancellable by the buyer and provides for full and pro rata
refunds by the seller under specified conditioms.

The contract is available for inspection by the buyer prior to pur-
chase; the contract or a brochure containing specified disclosures is
delivered to the buyer before or at the time of purchase; and the con-
tract itself is delivered to the buyer within 60 days of purchase.

The contract discloses its tefms, conditions, exclusions and the
buyer's cancellation and refund rights under the bill, as specified.

000190
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AB 2285
Page 2

ARALYSIS: Existing law regulates consumer warranties and provides that the

consumer warranty provisions do not prevent the sale of service contracts in
addition to, or in lieu of, an express warranty as long as the service contract
fully and conspicuously discloses its terms and conditions in simple and readily

understood language.

' FISCAL EFFECT: Appropriation: No  Fiscal Committee: No

SUPPORT: (Verified 8/27/85)

Automobile Club of Southern California (spomnsor)
Attorney General

California State Automobile Association

S.A.F.E. Federal Credit Union

Ford Motor Company
Consumer Advisory Council, Department of Consumer Affairs

Local: No

ARCUMENTS IN SUPPORT: Proponents indicate that purchasers of service contracts
frequently complain that they never see or receive the actual contract, that

they cannot understand what the contract covers and excludes, and that the

contracts are not what they were represented to be.

ASSEMBLY FLOOR VOTE:

ﬁEE;%. Emui. . . ig:?"i -Peace
arr xenqy . . :M,nm
Bader ‘Ferguson Klehs: Roes- :":
Baker. Filunte * Konnyu Seustrand-
Bane Floyd . La Follette .-
Bates . Fruxee Lancaster Statham
Bradley Frizzelle Leonard Stirling’
Bronzan Grisham bﬁ;ﬁﬂ&; Tanner .
Brown, Dennis . Hannigan McAli Tucker -
Campbell Harris McClintock Vasconcellos
Chacon . Hauwser . :EE:‘H- Vicancia
Clile ‘ Huyden Waters, Maxine
Condit Herger Moore Waters, Normun
Hill Mountjoy right
Costa Dosberg Noten M Bpaker
Davis Johnston - O’Coanell L
e ‘ NORS—4
!ﬁgoﬂiﬁadiﬂuunﬂﬂedlotheSenﬂ:

DLW:ctl 8/28/85 Senate Floor Analyses
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AMENDED IN SENATE SEPTEMBER 3, 1985
AMENDED IN SENATE AUGUST 27, 1985
AMENDED IN SENATE JUNE 27, 1985
AMENDED IN ASSEMBLY MAY 21, 1985
AMENDED IN ASSEMBLY APRIL 15, 1985

CALIFORNIA LEGISLATURE—1985-85 RECULAR SESSION

Y ASSEMBLY BILL No. 2285

Introduced by Assembly Member Moore

March 8, 1985

An act to amend Sections 1791 and 17944 of, and to add

E Section 1794.41 to, the Civil Code, relating to warranties.

LEGISLATIVE COUNSEL'S DIGEST N
AB 2985, as amended, Moore. Warranties: motor vehicles:

i extended warranties and service contracts. (@)

Existing law regulates consumer warranties, as specified?
This bill would require service contracts sold in lieu of, o

¥ in addition to, express warranties to disclose exclusions, as wetl
E: as terms and conditions. The term “service contract” woul@
k be revised so as not to apply to a policy of automobi

g insurance, as defined. 2

The bill would also prohibit the offering or sale of servi 73

" contracts covering motor vehicles purchased for use in the
- state unless the contract contains specified disclosures and &
- available for inspection prior to the purchase, and unl
. either the contract or a brochure containing speciﬁé
: information regarding the contract is delivered to the buyéey
.. 4t or before the time of purchase. The bill would also requige
> the contract itself to be delivered to the buyer within 60 days
.. after the time of purchase and the contract to be cancelabld
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AB 2285 —2— .
by the purchaser under specified conditions and would 3 ;
provide for a refund to the purchaser. C K o* 3
Vote: majority. Appropriation: no. Fiscal committee: no. - 4
State-mandated local program: no. 5
6
The people of the State of California do enact as follows: , 1
& | 8
1 SECTION 1. Section 1791 of the Civil Code is & 9
2 amended to read: 10
3 1791. As used in this chapter: _ LR I}
4 (a) “Consumer goods” means'any new productor part 3 K. 12
5 thereof that is used, bought, or leased for use primarily for 5 ¥& 13
6 personal, family, or household purposes, except for . 14
7 clothing and consumables. “Consumer goods” shall 15
8 include new and used assistive devices sold at retail, 16
9 (b} “Buyer” or “retail buyer” means any individual : 17
10 who buys consumer goods from a person engaged in the = 18
11 business of manufacturing, distributing, or selling such . & 19
12 goods at retail. As used in this subdivision, “person” % 20
13 means any individual, partnership, corporation, = @g° 21
14 association, or other legal entity which engages in any ¥ 22
15 such business. - 23
16  (¢) “Clothing” means any wearing apparel, worn for Z #& 24
17 any purpose, including under and outer garments, shoes, & 25
18 and accessories composed primarily of woven material, 77 26
19 natural or synthetic yarn, fiber, or leather or similar % : 27
20 fabric. 28
21 (d) “Consumables” means any product which is | ¥ 99
22 intended for consumption by individuals, or use by = $& 30
23 individuals for purposes of personal care or in the ; £ 3l
24 performance of services ordinarily rendered within the X 32
25 household, and which usually is consumed or expendedin 3% 33
26 the course of such consumption or use. & 34
27  (e) “Distributor” means any individual, partnership, & 35
98 corporation, association, or other legal relationship which 3« Sl 36
99 stands between the manufacturer and the retail seller in - a7
30 purchases, consignments, or contracts for sale of : = 38
31 consumer goods. . 39
32 () “Independent repair or service facility” or & 40

33 “independent service dealer” means any individual, .

—3— 'AB 2285
partnership, corporation, association, or other legal
entity, not an employee or subsidiary of a manufacturer
or distributor, which engages in the business of servicing
and repairing consumer goods.

(g) “Lease” means any contract for the lease or
bailment for the use of consumer goods by an individual,
for a term exceeding four months, primarily for personal,
family, or household purposes, whether or not it is agreed
that the lessee bears the risk of the consumer goods’
depreciation.

(h) “Lessee” means an
consumer goods under a lease.
(i) “Lessor” means a person who regularly leases

consumer goods under a lease.

() “Manufacturer” means any individual,
partnership, corporation, association, or other legal
relationship which manufactures, assembles, or produces
consumer goods.

(k) “Place of business” means, for the purposes of any
retail seller that sells consumer goods by catalog or mail
order, the distribution point for such goods.

(1) “Retail seller,” “seller,” or “retailer” means any
individual, partnership, corporation, association, or other
legal relationship which engages in the business of selling
or leasing consumer goods to retail buyers. ol

(m) “Return to the retail seller” means, for the -
purposes of any retail seller that sells consumer goods by ©
catalog or mail order, the retail seller’s place of business,.Z
as defined in subdivision (k}. =

(n) “Sale” means (1) the passing of title from theO
seller to the buyer for a price, or (2) a consignment for@
sale.

(o) “Service contract” means a contract in writing to %
perform, over a fixed period of time or for a specified<C
duration, services relating to the maintenance or repair's
of a consumer product, except that this term does not—

individual who leases

include a policy of automobile insurance, as defined in 5
Section 116 of the Insurance Code. ‘ 8
(p) “Assistive device” means any instrument,

apparatus, or contrivance, including any component or,©
-

~~ ».



AB 2285 —d— —5— : AB 2285
1 part thereof or accessory thereto, which is used o 60 days after the date of purchase, the contract itself shall
2 intended to be used, to assist a physically disabled person®=, be delivered to the buyer.

3 in the mitigation or treatment of an injury or disease orz (¢) The contract shall be cancelable by the purchaser
4 to assist or affect or replace the structure or any function e, under the following conditions: ‘
5 of the body of a physically disabled person, except tha (1) Unless the contract provides for a longer period,
6 this term does not include prescriptive lenses and othey? within the first 60 days after receipt of the contract by the
7 ophthalmic goods unless they are sold or dispensed to s of & new moter vehiele with manufacturer
8 blind person, as defined in Section 19153 of the Welfar warranties, or within the first 30 days after receipt of the
9 and Institutions Code and unless they are intended t contract by the purehaser of with respect to a used motor

10 assist the limited vision of the person so disabled. vehicle without manufacturer warranties, the full

28 11 (q) “Catalogue or similar salg” means a sale in which amount paid shall be refunded by the seller to the
2 12 neither the seller nor any employee or agent of the selle purchaser if the purchaser provides a written notice of
b 13 nor any person related to the seller nor any person wit cancellation to the person specified in the contract, and
i 14 afinancial interest in the sale participates in the diagnosis & if no claims have been made against the contract. If a
po3 15 of the buyer’s condition or in the selection or fitting of the ¥ claim has been made against the contract within the first

v 16 device. % 60 days after receipt of the contract by the purehaser of

17 SEC. 2. Section 1794.4 of the Civil Code is amende
18 to read:
19 17944, Nothing in this chapter shall be constiued t
20 prevent the sale of a service contract to the buyer in}

i 21 addition to or in lieu of an express warranty if thatZ I8
HY 22 contract fully and conspicuously discloses in simple and§

& new moter vehiele with menufaeturer warranties, or
within the first 30 days after receipt of the contract by the
purehaser of with respect to a used motor vehicle without
manufacturer warranties, a pro-rata refund, based on
either elapsed time or mileage, at the seller’s option as
indicated in the contract, shall be made by the seller to

'W:

23 readily understood language the terms, conditions, and % 23 the purchaser if the purchaser provides a written notice
o 24 exclusions of that contract. = of cancellation to the person specified in the contract.

. 25 SEC.3. Section 1794.41 is added to the Civil Code, to £ (2) Unless the contract provides for a longer period for
' . 96 read: & obtaining a full refund, after the first 60 days after receipt

of the contract by the purchaser of & new meotor vehiele
with monufecturer warranties; er within, or after the
first 30 days after receipt of the contract by the purchaser
of with respect to a used motor vehicle without
manufacturer warranties, a pro-rata refund, based on
either elapsed time or mileage, at the seller’s option as
indicated in the contract, shall be made by the seller to
the purchaser if the purchaser provides a written notice
of cancellation to the person specified in the contract. In
addition, the seller may assess a cancellation or

£¥

E (o 27 179441, No service contract covering any motor &
o - 28 vehicle purchased for use in this state may be offered for 2
: - 29 sale or sold unless all of the following elements exist: !
- 30 (a) The contract shall contain the disclosures specified ¥
¥ 31 in Section 17944 and shall disclose in the manner -3
L 32 described in that section the buyer’s cancellation and y 3
! 33 refund rights provided by this section. . §
34  (b) The contract shall be available for inspection by ¥
35 the buyer prior to purchase and either the contract, ora g
brochure which specifically describes the terms,
37 conditions, and exclusions of the contract, and the g administrative fee, not to exceed twenty-five dollars
38 provisions of this section relating to contract delivery,‘ij % ($25). _ .

39 cancellation, and refund, shall be delivered to the buyer &3 9 (3) If the contract was financed with a vehicle
40 at or before the time of purchase of the contract. Withinlﬁ ; 40 purchase, the seller may make the refund payable to the

plyiprioey syepinpelstoy ooy e oibpabils s itigoaiatidallo:

Cau s Tt
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STATEMENT FOR PURPOSES OF AMENDING AB 2285
FOR ASSEMBLYWQOMAN GWEN MOORE
SENATE FLOOR

MR, PRESIDENT AND MEMBERS:

I WOULD LIKE UNANIMOUS CONSENT TO ADD AMENDMENTS To SB 2285,
THESE AMENDMENTS WERE DEVELOPED WITH THE ASSISTANCE OF THE
CONSULTANT OF THE SENATE INSURANCE, CLAIMS AND CORPORATIONS
COMMITTEE WHO INDICATED THAT COUNSEL DID NOT DRAFT THE PREVIOUS
AMENDMENTS AS REQUESTED, THESE AMENDMENTS CLARIFY THAT
PURCHASERS OF USED CARS NOT UNDER WARRANTY HAVE A LESSER PERIOD
OF TIME TO CANCEL AN EXTENDED WARRANTY ON THEIR VEHICLES THAN
PURCHASERS OF OTHER MOTOR VEHICLES, THESE AMENDMENTS ALSO REMOVE

ANY OPPOSITION TO THE BILL.,

I ASK YOU YOUR "AYE” VOTE,

000196
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AB 2285 SENATE FLOOR ITEM 147 on 9/3/85 file

AUTHOR'S AMENDMENTS

THIS BILL ALLOWS MOTOR VEHICLE SERVICE CONTRACTS TO BE CANCELLABLE
BY THE BUYER AND PROVIDES FOR A FULL OR PRO-RATA REFUND DEPENDING
ON THE LENGTH OF TIME THE BUYER HAS HAD THE CONTRACT. THERE IS

NO OPPOSITION TO THE BILL.

THESE AMENDMENTS MERELY CORRECT AMENDMENTS IN THE LATEST VERSION OF
THE BILL -- WHICH WERE OFFERED BY THE AUTHOR IN THE SENATE
INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE. THEY CLARIFY THAT
PURCHASERS OF USED CARS THAT ARE NOT UNDER WARRANTY HAVE A LESSER
PERIOD OF TIME THAN PURCHASERS OF OTHER MOTOR VEHICLES TO CANCEL
AN EXTENDED WARRANTY ON THEIR VEHICLES.

(THESE AMENDMENTS WERE DEVELOPED WITH THE ASSISTANCE OF THE
COMMITTEE CONSULTANT WHO INDICATES THAT COUNSEL DID NOT DRAFT
PREVIOUS AMENDMENTS AS REQUESTED. )

ed by the CA 4th District Court of Appeal Division 2.
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AB 2285 MOTOR VEHICLE EXTENDED WARRANTIES

THIS BILL REQUIRES AUTOMOBILE SERVICE CONTRACTS TO DISCLOSE
TO0 CONSUMERS THE CONTRACT'S EXCLUSIONS, AS WELL AS TERMS AND

CONDITIONS AT TIME CF PURCHASE.

1T ALSO REQUIRES THAT THE CONTRACT OR A DESCRIPTIVE BROCHURE

BE GIVEN TO THE PURCHASER AT THE TIME OF PURCHASE.

IN ADDITION, IT REQUIRES MOTOR VEHICLE SERVICE CONTRACTS
TO BE CANCELLABLE BY THE BUYER AND PROVIDES FOR A FULL OR
PRO-RATA REFUND DEPENDING ON THE LENGTH OF TIME THE BUYER

HAS HAD THE CONTRACT.

CURRENTLY, 4 NUMBER OF CONSUMERS HAVE COMPLAINED ABOUT A LACK
OF INFORMATION AT THE TIME OF PURCHASE OF A CONTRACT OR THE
INABILITY TO CANCEL THE CONTRACT IN THE EVENT THE MOTORIST

IS INVOLVED IN A TOTAL LOSS OF THE VEHICLE. THIS EBILL WILL

RESOLVE THESE PROBLEMS.

THE BILL IS éPONSOREﬁ BY THE SOUTHERN CALIFORNIA AUTOMOBILE
ASSOCIATION AND SUPPORTED BY THE ATTORNEY GENERAL, THE FORD
MO:OR COMPANY, THE STATE CONSUMER ADVISORY COUNCIL, S.A.F.E.,
FEDERAL CREDIT UNION, THE DEPARTMERT OF CONSUMER AFFAIRS,

AND THE CALIFORNIA STATE AUTOMOBILE ASSOCIATION. THERE IS NO

OPPOSITION TO THE BILL AND I ASK FOR YOUR "AYE" VOTE.

000198
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ed by the CA 4th District Court of Appeal Division 2.
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STATEMENT - ASSEMBLY BILL 2285

Assembly Bill 2285 dealing with motor vehicle extended warranty

contracts was introduced at the request of the Automobile Club of

Southern California.

This bill will simply require service contracts to disclose

exclusions, as well as the contract's terms and conditions, at

the time of purchase.

In addition, this bill will require motor vehicle service
contracts to be cancelable by the buyer and provides for either a
full refund or a pro-rata refund depending upon the length of

time the buyer has been in receipt of the contract.

The Auto Club has become aware of several problems related to the
extended service warranty contracts which relate to either a lack
of information at the time of purchase of the contract or an in-
ability of the purchaser to cancel the contract in the event the

vehicle is inveolved in a total loss shortly after purchase.

The bill is supported by the Ford Motor Company, the Attorney
General of the State of California, the California State
Automobile Association, S.A.F.E. Federal Credit Union, and the
Consumer Advisory Council to the Department of Consumer Affairs.
Amendments in the Senate Insurance, Claims and Corporations

Committee removed any opposition to the bill.

000199

0050

MJN/511

ed by the CA 4th District Court of Appeal Division 2.

octiment receiv

o~

™

-~

N



~

STATEMENT - ASSEMBLY BILL 2285

Assembly Bill 2285 dealing with motor vehicle extended warranty
contracts was introduced at the request of the Automobile Club of

Southern California.

This bill will simply require service contracts to disclose

exclusions, as well as the contract's terms and conditions, at

the time of purchase.

In addition, this bill will reguire motor vehicle service
contracts to be cancelable by the buyer and provides for either a
full refund or a pro-rata refund depending upon the length of

time the buyer has been in receipt of the contract.

The Auto Club has become aware of several problems related to the
extended service warranty contracts which relate to either a lack
of information at the time of purchase of the contract or an in-
ability of the purchaser to cancel the contract in the event the

vehicle is involved in a total loss shortly after purchase.

The bill is supported by the Ford Motor Company, the Attorney
General of the State of California, the California State
Automobile Association, S.A.F.E. Federal Credit Union, and the
Consumer Advisory Council to the Department of Consumer Affairs.
Amendments in the Senate Insurance, Claims and Corporations

Committee removed any opposition tc the bill.
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THIRD READING
Bill No. AB 2285
SENATE RULES COMMITTEE
. . Moore (D)
Oftice of Author:
Senate Floor Analyses Amended: 9/3/85 in Senate
1100 J Street, Suite 305 .
445-8614 Vote Required:  Majority
Senate Floor Vots:
(1. RS "4 ¥ Assombly Floor Vote: 75-13 p. 2334; 6/6/85

SPBRYECT: VWarranties: motor vehicles

- —————h . [ QR Spgngs W L R .u
DRSS Automovilie Tlub
K3

DIGEST: This billl:

1. Specifically requires a service contract sold in additiom to, or inm lieu
of, express warranties to disclose its exclusiong =3 well es its terms and
conditions,

2.. Prohibits the offering or sale of service contracts covering motor vehicles
purchased for use in California unless:

A. The contract is avaiiable for inspection by the buyer prior to puf—
£ sentract or a2 brochure containing specified disclosures is

chase; the zonty
delivered to the buyer before or at the time of purchase; and the con-
tract itself is delivered to the buyer within 60 days of purchase.

B. The contract discloses its terms, conditions, exclusions and the
buyer's cancellation and refund rights under the bill, as specified.

C. Requires the contract to be cancelable by the purchaser under speci~
fled conditions, and provides for a refund tc the purchaser.

Senate FTloor Amendmanis of 9/3/85 basically refloct the author's intent ar heavd
in Senate Insurance, Claims and Corporations Committee.

00020

CONTINUED

ed by the CA 4th District Court of Appeal Division 2.
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AB 2285
Page 2

AMALYSIC: Existing law regulates consumer warranties and provides that the
consuymel warranty provisions do not prevent the sale of service contracts in
addition to, or in lieu of, an express warranty as long as the service contract
fully and conspicvously discloses its terms and condiilions in 2imple and raadily

understood language.

FISCAL RFFECT: Appropriation: No  Fiscal Committee: No  Local: No

SUPPORT: (Verified 8/27/8%5)

Automobile Club of Southern California (sponsor)
Attorney General

California State Automobile Association

S.A.F,E. Federal Credit Union

Ford Motor Company
Consumer Advisory Council, Department of Consumer Affairs

ARGIRMIGTS IN SUFFORi: Proponents indicate that purchasers of service contracts
frequently complain that they never see or receive the actual contract, that
they cannot understand what the contract covers and excludes, and that the
contracts are not what they wvere represented to be,

ASSEMBLY FLOOR VOTE:

hw Ne. 258 {Mosre) —An act to amend Soniion (T94A of, and 8 add
Section o, the Civil Code, relating W wurrantiss.

BiE pood thicd tene sud npsund by the following vele:

AVYES--8N
2::&. Eavem E:: Fase
Allen Fary Kalley - Rohinson
Argles Felando Kilisa Rogees
Buder Ferpaon Klolw Sems
Baher Filawie Konmyw Svmirand
Bune Floyd La Follette Sher
Raies Frazes Luswustor Stuthan
Bradley Frirzelle Leonard Stirling
Brown, Dennis Hannigan e Tucker
é&-nn Hatmer gi-uu
Chute Hayden :ﬁ::?ﬁ' Webers, Maxione
Condit Herger Moore Waters, Normen
Connelly Hin Mounyjoy Wright
Contn ::mhn' [ ] .ld'“uﬂu'
Duvis Johnstan OCocaell B
' NOSs-—

Sebgyinial
W ordeted transmitted to the Senade.

DiW:ctl 9/3/85 Senate Floor Anaiyses

000202

ent received by the CA 4fh District Court of Appeal Division 2.
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Special Consent Calendar - AB 2285

CONCURRENCE IN SENATE AMENDMENTS
AB 2285 (Moore) — As Amended: September 3, 1985

ASSEMELY VOTE 75-1 . ( June 6, 1985 ) SENATE VOTE 36-0 (September 4, 1985)

Original Committee Reference: CON, PRO,

DIGEST

Existing law requlates consumer warranties and provides that the consumer
warranty provisions do not prevent the sale of service contracts in additicn to,
or in lieu of, an express warranty as long as the service contract fully and
conspicuously discloses its terms and conditions in simple and readily
understood language.

As passed by the Assembly, this bill:

1) Specifically required a service contract sold in addition to, or in lieun of,
exprass warranties to disclose its exclusions as well as its terms and
conditions.

2) Prohibited the offering or sale of service cantracts covering all motor
vehicles purchased for use in California unless: '

a) The contract is cancellable.

b) The Contract providés, upon written notice of cancellation by the
purchaser, for both:

1) A full refund by the seller within 60 days after the purchaser’s
receipt of the contract, unless the contract provides a longer

period.

2) A pro rata refund, as specified, by the seller after the full refund
pericd has elapsed:; with allowance for a deductiocn of an
administrative fee not to exceed $25.

c) The contract is available for inspection by the buyer prior to purchase;
the contract or a brochure containing specified disclosures is delivered
to the buyer before or at the time of purchase; and the contract itself
is delivered to the buyer within 60 days of purchase.

d) The contract discloses its temms, conditions, exclusions and the buyer's
cancellation and refund rights under the bill, as specified.

- continued -
AB 2285
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'AB 2285
Page 2

The Senate amendments:

1)

2)

3)

4)

Exclude from the definition of "service contract,” service contracts which
are automobile insurance policies as defined in Insurance Code Section 116.

Limit the minimm full refund period to 30 days for a purchaser of a used
Totor vehicle that is not covered by a manufacturer's warranty, unless the
service contract provides for a longer time period.

Provide for a pro rata instead of a full refund, if a service contract claim
has been made within the applicable full refund period.

Provide a pro rata refund, as specified, to purchasers of a service contract
covering a used motor vehicle without a manufacturer's warranty, after the
minimm full refund period has elapsed, with allowance for a deduction at an
administrative fee not to exceed $25.

COMMENTS

This bill is sponsored by the Autamobile Club of Southern California and is

supported by the Attorney General. Proponents indicate that purchasers of
service contracts frequently complain that they never see or receive the actual
contract, that they cannot understand what the contract covers and what it
excludes, and that the contracts are not what they were represented to be. The
technical nature of an autambile's mechanical parts and operation, and the
subjectivity involved in interpreting contract provisions make such contracts
difficult to understand.

Jay J. DeFuria AB 2285
324-2721 Page 2
9/9/85:aconpro
000204
0051
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ENROLLED BILL REPORT Bus. Ph: 322-4292
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AGENCY: STATE AND CONSUMER SERVICES AGENCY BILL I'IIHBER:” 2285
SURY
"1 __Description BILL SUMMARY

BACKEROUND / .
£ _pnavoy r-isting law regulates implied and expresssivarranties on
.--s,.."'"..." consumer goods, including motor vehicles, sold in
§ turreat California. Existing law does not specifically regulate
§ _ llcmatition service contracts on consumer goods, other than to require
] unsirication that all of the terms and conditions be disclosed in the
$ " Responsibility contract _) )
il =
127 Termination 'C‘I‘hia kill would require motor vehicle service contracts
I3k Doat o to contain specified disclosures; to be cancelable by the
13 Sudget buyer; to be available for inspecticn prior to purchase, and
W Futurs Budget to be delivered to the buyer within 60 days after purchase.‘
1 Agencies h
s Background d
:M_w H .
"_.f-ﬂﬂl e ation The Automobile Club of Southern California, the sponsor
20 Assusptions 2f this bill, states that service contract purchasers often
#Deficlency complain that they never see or receive the actual contract,
zz__veficiency that they cannot understand exactly what the contract covers -

and excludes. and that he contracis are noi what they were
represented to be. - :

Some problems have also arisen beciuse some dealers or
manufacturers do not allow cancellations. In one case cited

. Policy Committee:
" Fiscal Commjttee:

AN

c

o

)

=

o)

o Fran by the Automobile Club, a corsumer purchased a new Datsun 3

SOCI0-ECOMMIC King Cab with an extended service contract. He was involved O

DPACT in an accident in which the truck was totaled 10 days after Q.

B_Riguty Effect purchase. When heé attempted to cancel the extended service <

31 ""Consumr Chotce contract, he was toid that it was non-cancelable and he was re)

aﬂw responsible for continued payments under the contract. -

H__Fconamic . —.

; ”“;‘:';::s The sponsor has tailored the cancellation provisions ir. 8

3 ropmests this bill after the current policies of Ford, GM, and @)

Chrysler. The sponsor has also worked with the Motorx .Car 4=

W Prores Dealers Association and the Independent Automobile Dealers 9

RECCHMENOATION Association to achieve a mutually satisfactory sclution to 7

SUSTAFICATIOR the problem. 5

M __Suppert

.’%—;"".:::. e

41" wa Bagitice <

A1 sannded <
VOTE: Assembl¥ Partisan Senate " Partisa
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RECOMMENDAT ION
T0 GOVERNOR:

stew X' . vETO ____ Mo POS

led I

ARTMENT DIRECTOR:

DATE:
e o

BAE:\

gcel)

= AR
1\ A} o)

| S 900205 =
' ()()51;U

o
MJN/518

¥




AB 2285
Page 2

Specific Findings
. This bill would impose the following requirements upon
+the aala of motor vahicle sarvica contracts: .

(1) Existing law reguires service contracts to contain
all of the terms and conditions of the contract. This bill
in addition requires any exclusions to be disclosed.

(2) Service contracts must bs available for inspection by
the buyer -prior to purchase, and either the contract or a
brochure describing the terms, conditions and exclusions (and
the contract delivery and cancellation rights described
below) must be given to the buyer at or before the time of
purchase.

(3) 1f a brochure is provided at the time of purchase in
1isu of a contract, the actual contract must be delivered to

the buyer within 60 days atter purchase.

(4) Unless the contract provides for a longer period
(Ford and GM currently allow 90 days), the buyer may cancel
the contract by written requesti within 50 days afler receipt
of the contract and receive a ful]l refund if no claime have
been made against the contract. If a claim has been made, a
ﬁig_zatg refund, based on elapsed time or mileage, must be

©.

The buyer may cancel after the initial cancellation
pericd and receive a pro rata refund. The seller may also
assess a cancellation fee, not to exceed $25, for
cancellations after the initial cancellation period.

The same cancellation rights would apply to a service
contract on a used car sold without an express warranty,
except that the initial cancellation period need only be 30

days rather than 60 days.

Piscal Impact
None. No state-mandated local program.
Socio-FEconomic impact

C;current industry practice with regard to cancellation and
refunds, contract delivery and contract exclusions varies
widely. This bill will standardize these practices and give
service contract purchasers prctection against "hidden®
coverage exclusions and unreasonable cancellat.ion policiul;)

000206

ent received by the CA 4th District Court of Appeal Division 2.
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AEB 2285
Pagas 3

Interested Partjes

Proponenta: Automocbile Club of Southern California
{sponsor)
STLoTREY Senersl

Department of Consumer Affaira
Ford Motox Corporation

Neutral: General Motors
Independent Automobile. Dealers Association

Motor Car Dealers Association
{Northern and Southern California)}

Proponents' arguments are set forth in Background, above.

‘There is no known opposition to the bill in its present
form.

Recommendation

The Department of Consumer Affairs recommends that this
bill be SIGNED, for the reasons stated above.

0002¢+
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Automobile Club of Southern California

1225 EIGHTH STREET, SUITE J7%. SACRAMENTO, CALIFORNIA s5814

LiGHL DRISION September 11, 1985

Honorable George Deukmejian RECEIVED
Governor, State of California

State Caéitol SEP 1 1 1085
Sacramento, CA 95814 . Ans'd

Dear Governor Deukmejians
Re: Assembly Bill 2285

The Automobile Club of Southern California respectfully requests
your signature on Assembly Bill 2285 by Assemblywoman Moore.

Assembly Bill 2285, dealing with motor vehicle extended warranty
contracts, was sponsored by the Auto Club. This bill will simply
require service contracts to disclose exclusions as well as the
contract's terms and conditions at the time of purchase. In
addition, this bill will require motor vehicle service contracts
to be cancelable by the buyer and provides for either a full
refund or pro-rata refund depending upon the length of time the
buyer has been in receipt of the contract.

The Auto Club became aware of several problems related to
extended service warranty contracts due to a lack of information
with regard to the contract's provisions at the time of purchase
and an inability of a purchaser to cancel the contract when the
vehicle was involved in a total loss shortly after purchase.

AB 2285 enjoys the support of the Ford Motor Company, the
Attorney General of the State of California, the California State
Automobile Association, the S.A.F.E. Federal Credit Union, and
the Consumer Advisory Council to the Department of Consumer
Affairs. Amendments to AB 2285 in the Senate Insurance, Claims
and Corporations Committee removed any opposition to the bill.

If we can be of any assistance in answering any questions with
regard to AB 2285, please do not hesitate to ask,

Sincerely,

ed by the CA 4th District Court of Appeal Division 2.

THOMAS M. DUNIPACE
0 O 0 2 0 5 Legislative Counsel

TMD:mib
_Ptc: Assemblywoman Moore
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Sactamento Address ) COMMITTEES:

Sncsr:::ef\:g l;051814 Consumer Protection
. . Finance and Insurance
Telephone: (916) 445-8800 oot Emmloyees g

District Office Address A m h l g Retirement
2731 Stocker Street, Suite 106 5 E B mg:&hfe;yc
Los Angeles, CA 90008 s :nmommcrze,

(213) 2920605 | malifnrnia iﬁegiﬂlﬂhll‘e

GWEN MOORE
ASIIMBLYWOMAN. PORTY-NINTH DISTRICT

September 20, 1985

The Honorable George Deukmejian
Governor of California

State Capitol .
Sacramento, California 95814

Re: Assembly Bill 2285

Dear Governor Deukmejian:

I am writing to commend to you and urge you to sign my
Assembly Bill 2285 which the Legislature approved and sent to
your desk.

This consume: protection measure requires automcbile service
contracts to disclose to consumers a contract's exclusions as
well as terms and conditions at the time of purchase. It also
requires that the contract or a descriptive brochure be given to
the purchaser at the time of purchase, and that the contract
itself be delivered to the buyer w@®h within 60 days of purchase.

In addition, AB 2285 requires motor vehicle service contracts
to be cancellable by the buyer and provides for a full or
pro-rata refund depending on the length of time the buyer has had
the contract and whether any claims have been made against it.

Currently, a number of consumers have complained about a lack
of information at the time of purchase of a contract or the
inability to cancel the contract in the event the motorist is
involved in a total loss of the vehicle. AB 2285 will resolve
these problems.

Sponsored by the Southern California Automobile Association,
AB 2285 is the preoduct of discussions among new and used

000209
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September 20, 1985
Page 2

automobile representatives, the Department of Consumer Affairs,
the sponsor, and the author. As a result, there is no opposition
to thig measure which provides protections to the consumer
without adversely affecting automobile dealers or manufacturers.

Among the bill's supporters are the Attorney General,
S.A.F.E, Federal Credit Union, the Department of Consumer
Affairs, Ford Motor Company and the California State Automobile
Association.

I urge you to sign AB 2285 into law.

Yours sincerely,

GWEN MOORE
49th Assembly District

GM:AK:ch
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3460 STATUTES OF 1985 [ Ch. 1045

the rulemaking agency when determining whether to file
emergency regulations, the office shall provide the rulemaking
agency with an opportunity to rebut or comment upon that
information.

(d) Within 30 days of the filing of a certificate of compliance, the
office shall review the regulation and hearing record and approve or
order tl'xe repeal of an emergency regulation if it determines that the
}'e.gulntl_on fails to meet the standards set forth in Section 11349.1, or
if it determines that the agency failed to comply with the provisions
of this chapter.

S‘Ii".C. 9. Section 113499 is added to the Government Code, to
read: .

113499. Every document, other than a notice of proposed
rulen_laking action, required to be published in the California
Administrative Notice Register by this chapter, shall be published in
:lhe first ::dition of the notice register following the date of the

ocument.

CHAPTER 1045

An_ act to add Section 6359.7 to the Revenue and Taxation Code,
relating to taxation, to take effect immediately, tax levy.

{Approved by Governor September 26, 1985, Filed with
Secretary of State September 27, 1985.]

The people of the State of California do enact as follows:

SECTION 1. Section 6359.7 isadded to the Revenue and Taxation
Code, to read:

6359.7. As incidentsl to the exemption provided for in Section
6359, there are exempted from the taxes imposed by this part the
gross receipts from the sale of and the storage, use, or other
consumption in this state of ice or dry ice used or employed in
packing and shipping or transporting food products for human
consumption when the food products are shipped or transported in
intrastate, interstate, or foreign commerce by common carriers,
contract carriers, or proprietary carriers.

SEC. 2. Notwithstanding Section 2230 of the Revenue and
Taxation Code, no appropraticn is made by this act and the state
shall not reimburse any local agency for any sales and use tax
revenues lost by it pursuant to the act.

SEC. 3. This act provides for a tax levy within the meaning of
Article IV of the Constitution and shall go into immediate effect.
However, the provisions of this act shall become operative on
January 1, 1986,
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CHAPTER 1046

An act relating to veterans, and making an appropriation therefor.

{Approved by Governor September 26, 1585. Filed with
Secretary of State September 27, 1985.]

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares that the study of
the feasibility of establishing a second Veterans’ Home of California
in southern California requested by Assembly Concurrent
Resolution No. 43 of the 1983-84 Regular Session (Res. Ch. 93, Stats.
1983) concluded that the facility is needed and that several feasible
alternatives exist for its establishment.

1t is, therefore, the intent of the Legislature, in enacting this act,
to require the true costs of each of these alternatives to be established
in pursuance of a sound public policy to determine in advance the
jmplications and ramifications of each of these alternatives.

SEC. 2. The Department of Veterans Affairs shall prepare and
submit to the Legislature on or before August 15, 1986, an estimate
of the costs under each of the alternatives presented for the
establishment in southern California of a second Veterans’ Home of
California in the report to the Legislature prepared pursuant to
Assembly Concurrent Resolution No. 43 of the 1983-84 Regular
Session (Res. Ch. 93, Stats. 1883) together with an implementation
plan which considers each of those alternatives. The department
may contract for any needed services with the Department of

General Services or other state agency, and every state agency shall
cooperate with the department in this regard,

SEC.3. The sum of three hundred thousand dollars ($300,000) is
hereby appropriated from the General Fund to the Department of
Veterans Affairs for purposes of Section 2 of this act,

CHAPTER 1047

An act to amend Sections 1791 and 17944 of, and to add Section
179441 to, the Civil Code, relating to warranties.

[Approved by Governor Seg;ember 96, 1985, Filed with
Secretary of State September 27, 1985.]

The people of the State of California do enact as follows:

SECTION 1. Section 1791 of the Civil Code is amended to read:

1791. As used in this chapter:

{a) “Consumer goods™ means any new product or part thereof
that is used, bought, or leased for use primarily for personal, family,

District Court of Appeal Division 2.
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3462 STATUTES OF 1985 [ Ch. 1047

or household purposes, except for clothing and consumables,
"tContsq;-ner goods™ shall include new and used assistive devices sold
at retail,

(b) “Buyer” or “retail buyer” means any individual who buys

consumer goods from a person engaged in the business of
manufacturing, distributing, or selling such goods at retail. As used
in this subdivision, “person” means any individual, partnership,
corporation, association, or other legal entity which engages in any
such business.
(o) _"Clothing" means any wearing apparel, worn for any purpose,
including under and outer garments, shoes, and accessories
composed primarily of woven material, natural or synthetic yarn,
fiber, or leather or similar fabric. ‘

(d) “Consumables™ means any product which is intended for
consumption by individuals, or use by individuals for purposes of
personal care or in the performance of services ordinarily rendered
within the household, and which usually is consumed or expended in
the course of such consumption or use.

(e} “Distributor” means any individual, partnership, corporation,
association, or other legal relationship which stands between the
manufacturer and the retail seller in purchases, consignments, or
contracts for sale of consumer goods.

(Q “Independent repair or service facility” or “independent
service dealer” means any individual, partnership, corporation,
association, or other legal entity, not an employee or subsidiary of a
manufacturer or distributor, which engages in the business of
servicing and repairing consumer goods.

{g) “Lease” means any contract for the lease or bailment for the
use of consumer goods by an individual, for a term exceeding four
months, primarily for personal, family, or household purposes,
whether or not it is agreed that the lessee bears the risk of the
consumer goods’ depreciation,

(h) “Lessee” means an individual who leases consumer goods
under a lease.

(i) “Lessor” means a person who regularly leases consumer goods
under a lease.

() "Manufacturer” wmeans any individual, partnership,
corporation, association, or other legal relationship which
manufactures, assembles, or produces consumer goods.

(k) “Place of business™ means, for the purposes of any retail seller
that sells consumer goods by catalog or mail order, the distribution
point for such goods.

(1) "Retail seller,” “seller,” or “retailer” means any individual,
partnership, corporation, association, or other legal relationship
which engages in the business of selling or leasing consumer goods
to retail buyers.

(m) “Return to the retail seller” means, for the purposes of any
retail seller that sells consumer goods by catalog or mail order, the
retail seller’s place of business, as defined in subdivision (k).

™ ~ \ 10015
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(n) “Sale” means (1) the passing of title from the seller to the
buyer for a price, or {2) a consignment for sale.

{0) “Service contract” means a contract in writing to perform,
over a fixed period of time or for a specified duration, services
relating to the maintenance or repair of a consumer product, except
that this term does not include a policy of automobile insurance, as
defined in Section 116 of the Insurance Code.

(p) "Assistive device” means any instrument, apparatus, or
contrivance, including any component or part thereof or accessory
thereto, which is used or intended to be used, to assist a physically
disabled person in the mitigation or treatment of an injury or disease
or to assist or affect or replace the structure or any function of the
body of a physically disabled person, except that this term does not
include prescriptive lenses and other ophthalmic goods unless they
are sold or dispensed to a blind person, as defined in Section 19153
of the Welfare and Institutions Code and unless they are intended to
assist the limited vision of the person so disabled.

(q) “Catalogue or similar sale” means a sale in which neither the
seller nor any employee or agent of the seller nor any person related
to the seller nor any person with a financial interest in the sale
participates in the diagnosis of the buyer’s condition or in the
selection or fitting of the device, '

SEC. 2. Section 1794.4 of the Civil Code is amended to read:

1794.4. Nothing in this chapter shall be construed to prevent the
sale of a service contract to the buyer in addition to or in lieu of an
express warranty if that contract fully and conspicuously discloses in
simple and readily understood language the terms, conditions, and
exclusions of that contract.

SEC. 3. Section 1794.41 is added to the Civil Code, to read:

1794.41. No service contract covering any motor vehicle
purchased for use in this state may be offered for sale or sold unless
all of the following elements exist:

() The contract shall contain the disclosures specified in Section
1794.4 and shall disclose in the manner described in that section the
buyer's cancellation and refund rights provided by this section.

{b) The contract shall be available for inspection by the buyer
prior to purchase and either the contract, or a brochure which
specifically describes the terms, conditions, and exclusions of the
contract, and the provisions of this section relating to contract
delivery, cancellation, and refund, shall be delivered to the buyer at
or before the time of purchase of the contract. Within 60 days after

the date of purchase, the contract itself shall be delivered to the
buyer.

{c) The contract shall be cancelable by the purchaser under the
following conditions: o

(1) Unless the contract provides for a longer period, within the
first 60 days after receipt of the contract, or within the first 30 days
after receipt of the contract with respect to a used motor vehicle

. without manufacturer warranties, the full amount paid shall be

District Court of Appeal Division 2.
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3464 STATUTES OF 1985 [ Ch. 1048
refunded by the seller to the purchaser if the purchaser provides a
written notice of cancellation to the person specified in the contract,
and if no claims have been made against the contract. If a claim has
been made against the contract within the first 60 days after receipt
of the contract, or within the first 30 days after receipt of the contract
with respect to a used motor vehicle without manufacturer
warranties, a pro rata refund, based on either elapsed time or
mileage, at the seller’s option as indicated in the contract, shall be
made by the seller to the purchaser if the purchaser provides a
written notice of cancellation to the person specified in the contract.

{2) Unless the contract provides for a longer period for obtaining
a full refund, after the first 60 days after receipt of the contract, or
after the first 30 days after receipt of the contract with respect to a
used motor vehicle without manufacturer warranties, a pro rata
refund, based on either elapsed time or mileage, at the seller’s option
as indicated in the contract, shall be made by the seller to the
purchaser if the purchaser provides a written notice of cancellation
to the person specified in the contract. In addition, the seller may
assess a cancellation or administrative fee, not to exceed twenty-five
dollars ($25).

(3) Ifthe contract was financed with a vehicle purchase, the seller

mal); mhake the refund payable to the purchaser, the lender of record,
or both.

CHAPTER 1048

An act to amend Section 33216 of, and to add Sections 33203.1 and
33207.1 to, the Public Resources Code, and to amend and supplement
the Budget Act of 1985 by adding Item 3810-302-036 thereto, relating
to the Santa Monica Mountains Conservancy, making an

appropriation therefor, and declaring the urgency thereof, to take
effect immediately.

[Approved by Governor September 26, 1985. Filed with
Secretary of State September 27, 1985.]

The people of the State of California do enact as follows:

SECTION 1. Section 33203.1 is added to the Public Resources
Code, to read:

33203.1. Notwithstanding Section 33203 or any other provision of
this division, the executive director of the conservancy shall give
niotice of any proposed acquisition of real property, or of any interest
in real property, by eminent domain to the city council of the city
in which the property is located, or to the board of supervisors of the
county in which the property is located if it is in an unincorporated
area, at least 45 days prior to the conservancy requesting any action
by the State Public Works Board pursuant to Section 15854 of the

10 05
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Government Code. If the city council or board of supervisors
disapproves of the proposed action, the conservancy shall hold a
noticed public hearing on the objections to the use of eminent
domain prior to any vote recommending that action by the State
jc Works Board.
Pué)}lga 2. l-Set:tion 33207.1 is added to the Public Resources Code, to
reggém.l. (a) The conservancy shall, upon thg r'equest of a city or
county, waive subdivision (b) of Section 33207 if it finds any of the
following: ) ] X
(1) The property is shown as commercial or manufact_urmg on the
general plan, area plan, or local coastal program of the city or county
having jurisdiction, whichever is applicable, on thg date of
enactment of this section at the 1985-86 Regular Session of the
islature,
Le(g?:;l%rhe property is within the unincorporated area of a county
with a population exceeding 4,000,000 and is to be !ls_»ed for affordable
housing, as determined in paragraph (1) of subdivision {d) of Section
52020 of the Health and Safety Code.
(b) Nothing in ;his division requires any local agency to declare
operty surplus.
angFPé. g gectig)n 33216 of the Public Resources Code is amended
read:
w0 33216. This division shall remain in effect only until july 1, 1990,
and as of that date is repealed, unless a later enacted statute, which
is enacted before July 1, 1990, deletes or extends that date.

SEC.4. The Assembly Committee on Natural R_esources and‘ {he
Senate Committee on Natural Resources and Wildlife may .hold joint
hearings during the first year of the 1987788 Regulan: Session of f:he
Legislature, with notice and full opportunity for public participation
by concerned landowners and state, local, and federal agencies. The
committees may make findings and recommendations regarding the
achievements of the Santa Monica Mountains Consefvancy, and _for
any necessary amendments to the Santa Mo!uca Mountains
Comprehensive Plan or the Santa Monica.Mountams Conservax;lc.y
Act (Division 23 (commencing with Secho.n. .:53000) of the Pl; l:c
Resources Code), or for changes in land acquisition procedures of the
Santa Monica Mountains Cons;rvancyt. 'I‘tl}lle (;Sem"Tsll“tt:f: may report

i ings and recommendations to the Legislature.
thg‘];'.gn;m%tem 1810-302-036 is added to the Budget Act of 1985, to
read:

3810-302-036—For capital outlay and jocal assistance,
Santa Monica Mountains Conservancy, payable

from the Special Account for Capital Outlay ... 3,000,000
Schedule: R . oect

1) 20.10.015—Appraisals, pr
M planning and design ... 15,000

(2) 20.10.115—Lower Zuma Canyon—
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362 1985 SUMMARY DIGEST

Ch. 1047 (AB 2285) Moore. Warrantiess motor vehicles: extended warranties
und service contracts.

Existing law regulates consumer warranties, as specified,

This bill would require service contracts sold in lieu of, or in addition to, express
warranties to disclose exclusions, as well as terms and conditions. The term “service
contr:gt" would be revised so as not to apply to & policy of automobile insurance, as
defined,

The bill would also prohibit the offering or sale of service contracts covering motor
vehicles purchased for use in the state unless the contract contains specified disclosures
und is uvailable for inspection prior to the purchase, and unless either the contract or
a brochure containing specified information regarding the contract is delivered to the
buyer at or befere the time of purchase. The bill would also require the contract itseif
to be delivered to the buyer within 60 days after the time of purchase and the contract
to be cancelable by the purchaser under specified conditions and would provide for a
refund to the purchaser.

Ch. 1048 (AB 471) Davis. Santa Monica Mountains Conservancy.

(1) Existing law authorizes the Santa Monica Mountains Conservancy to acquire real
property by use of the power of eminent domain by the State Public Works Board.

This bill would require the executive director of the conservancy to give notice of any
proposed aequisition of real property or any interest in real property to the city council
of the city, or the board of supervisors of the county if the property is in an unincorporat-
ed ureu, in which the property is located at least 45 days prior to the conservancy
requesting any eminent domain action by the board. The bill would require the conserv-
ancy to hold a noticed public hearing on the objections to the use of eminent domain
if the city council or board of supervisors disapproves the proposed action.

(2) Under existing law, with a specified exception, the conservancy has the right of
first refusal on any property within the Santa Monica Mountains Zone owned by a public
agency and scheduled for disposal as excess lands.

‘This bill would require the conservancy, upon the request of a city or county, to waive
that right of first refusal if the conservancy makes specified findings.

(3) Under existing law, the Santa Monica Mountains Conservancy Act is to be re-
pealed on July 1, 1986.

This bill would extend the repeal date of the act to July 1, 1990,

{4) The bill would authorize the Assembly Committee on Natural Resources and the
Senate Committee on Natural Resources to hold joint hearings during the first year of
the 1987-88 Regular Session of the Legislature with respect to the Santa Monica Moun-
tains Conservancy and would authorize the committees to report their findings and
recornmendations to the Legislature.

(5) The bill would add an item to the Budget Act of 1985 that would appropriate
$3,000,000 from the Special Account for Capital Outlay to the conservancy for the Lower
Zuma Canyon acquisition and for appraisals and project planning and design.

Ch. 1049 (AB 1955) Molina. State park system: El Pueblo de Los Angeles State
Historic Park: concession contracts,

{1) Existing law requires the Department of Parks and Recreation, at the request of
the concessionaire, to extend until Janusry 1, 1986, the length of the term of any conces-
sion contract or approval within El Pueblo de Los Angeles State Historic Park in effect
on September 19, 1983, except that any contract extended is required to be renegotiated,
if necessary, to ensure that the rental rates on January 1, 1984, reflect current commer-
cial rental market rates.

This bill would require the department to extend the terms of certain concession
contracts or approvals until January 1, 1987, at the request of the concessionaire, and
authorize the department to extend those contracts for an additional term up to January
1, 1988. The bill would require periodic renegotiation to ensure that the rental rates
reflect current commercial rental market rates,

The bill would also require the parties to the joint powers agreement regarding that
park to jointly develop a procedure and enter into an ugreement for the awarding of
concessions, as specified, thus imposing a state-mundated local program. The bill would
provide that any concession contract extended or renegotiated as provided above may
be superseded by the implementation of the agreement.

The bill would make legislative findings and declurations with respect to the above.

NOTE: Superior numbers appear us a separute section ut the end of the digests.
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