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I1I
INTRODUCTION

Trial Counsel for the California Bar asks this
Court to give it the power to convert attorney
disciplinary proceedings into a debt collection forum for
the benefit of non-client tort claimants of attorneys.
Thomas Spielbauer, respondent attorney, opposes these
efforts.

This Court should accept the recommendations of
the trial department and Review Department. After
considering the evidence introduced in the underlying
trial, both the trial and Review Departments rejected the
prosecutor’s request to compel restitution as a condition
of Spielbauer being reinstated as an active member of the

Bar.

IV
FACTUAL SUMMARY

Attorney John Thomas Spielbauer [Spiélbauer or
Respondent] created Devine Blessings Inc to acguire two
notes secured by deeds of trust on separate homes in San
Jose. The security for these loans was junior deeds of
trust on 167 E William Street and 484-486 S. Fifth Street
in San Jose California [State Bar Exhibit 3] . Spielbauer
controlled Devine Blessings Inc. and the decision of the
trial judge, Hon. Patricia Lucas, attributed all actions
and decisions to Spielbauer [State Bar Ex 28 at BATE
Stamp 374-383]. This brief accepts this position and all

further references are to Spielbauer and not Devine

-5-




Blessings.

Mr. Yazdani acquired the property at 167 E
William at a trustee sale for $215,000 [State Bar Ex. 16]
Doing business as 167 E William LLC, Mr. Yazdani opened
an escrow to sell the home at 167 E William Street. The
title company sought a payoff demand from Spielbauer.
Spielbauer demanded $269,500 for himself and not for any
independent third party client.

Mr. Yazdani dba 167 E William LLC rejected the
demand and kept the home. Spielbauer was sued for
declaratory relief, and the statutory penalties provided
by California Civil Code §2943(3) for submitting an
inflated payoff demand [State Bar Exhibit 26].

Plaintiffs promptly sought a preliminary injunction and
an Order to Show Cause was issued to determine the proper
payoff. The Court concluded there was a serious factual
issue regarding the proper payoff [State Bar Exhibit 25].
The request for a preliminary injunction was denied by
Judge Murphy [State Bar Exhibit 23 at BATE Stamp 102,
Exhibit 25 at BATE Stamp page 238].

At trial before Judge Lucas, Mr. Yazdani
introduced expert testimony of Charles Hansen to explain
the proper procedure for calculating the payoff demand
pursuant to Civil Code §2943 [State Bar Exhibit 32]. Mr.
Hansen agreed that Spielbauer was entitled to rely on all
the provisions of the deed of trust to calculate his

payoff demand. The deed of trust [State Bar Exhibit 3]
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contained six provisions that were relevant to
determining the proper payoff. These provisions are:

Paragraph 1 called for payment of the unpaid
principal and interest. The trial court found this sum
was $7.152.03, in contrast to the $4,519.03 figure in the
Superior Court Complaint [Bar Exhibit 26 at BATE Stamp
249]

Paragraph 8 allowed Spielbauer to recover
attorney fees incurred to protect the Lender’s interest.
Examples in paragraph 8 of proceedings which permitted
the Lender to recover its fees included bankruptcy and
wrongful foreclosure cases.

Paragraph 13 allowed Spielbauer to charge the
Borrower fees for services performed in connection with
Borrower’s default including property inspection and
appraisal fees.

Paragraph 23 states that "Upon payment of all
sums secured by this security instrument, Lender shall
request Trustee to Reconvey...." [emphasis added]. The
deeds of trust securing both 167 E. William and property
at 484 -486 S. 5th Street contained this language. The
amount due on this property on S. Fifth Street was
$116,666.67 [State Bar Ex. 25 at BATE Stamp 210]. Judge
Murphy accepted Spielbauer’s view that he was entitled to
include this $116,666.67 in his demand under Civil Code
§2943 [State Bar Ex.25 at BATE Stamp 210]. However, the

trial judge [Patricia Lucas] held this provision of the
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deed of trust did not allow Spielbauer to include the
balance due on the Fifth Street property secured by the
Deed of Trust.

Paragraph 26 allows the Lender to recover the fee
permitted by Applicable Law to furnish the Statement
required by Civil Code §2943.

Finally, the deeds of trust contains a page
titled "Protection of Lender’s Security Rider". This
provision explicitly allows the Lender to recover fees
for bringing Relief from Stay motions and other
proceedings in the bankruptcy court.

There was substantial litigation in the
bankruptcy court for which the lender was entitled to
recover its attorney fees pursuant to paragraphs 8 and
the Security Rider in the deed of trust. This litigation
was between the former owner of the deeds of trust,
Curtis Mitchell, and the former owner of the property
securing the deeds of trust, Dennis Spielbauer.

Dennis Spielbauer is the brother of Respondent.
Dennis Spielbauer filed two bankruptcy petitions
[Northern District California Number 06-50153 and 09-
05272]. Litigation was required to protect the security
interests in both deeds of trust. Both deeds of trust
were in the motions and other legal proceedings commenced
by Peter Brewer as counsel for Curtis Mitche}l.
Spielbauer asks this Court to take judicial notice of the

pleadings filed in these bankruptcy proceedings by Curtis
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Mitchell for the purpose of protecting the security in
the deeds of trust ultimately sold to Spielbauer.
Judicial notice is proper pursuant to Evidence Code §459
and Respondent will file an appropriate motion, including
the pleadings, within 30 days of filing this Brief.
These pleadings are public records for which judicial
notice is permitted pursuant to Evidence Code 451-453.
The documents are offered to establish that the Lender
took actions to protect its security and was entitled to
recover its attorney fees pursuant to the above
provisions in the deeds of trust.

A review of these pleadings establishes that Mr.
Mitchell retained attorney Peter Brewer to prepare a 29
page Motion for Relief from Stay and five page notice of
Hearing seeking to terminate the automatic stay and
secure an Order of Adequate Protection on May 22 2006
[Case No RS#BRL-1. Mitchell also paid a filing fee of
$150] . The Court set the matter for a hearing and Mr.
Brewer was required to prepare for the hearing and appear
at the hearing on July 6, 2006. Spielbauer estimates
that Mr. Mitchell paid his attorney for about 40 hours to
deal with these claims for Adequate Protection and Relief
from Stay.

In Bankruptcy case 09-05272 Mr. Brewer spent
about 123 hours to protect the interest of Curtis
Mitchell as the Lender on the deed of trust sold to

Respondent. This time included attending the meeting of
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creditors on May 8, 2009, submitting a 91 page motion for
Relief from stay, Action RS #JMW-023 and paying the
$150.00 filing fee; Mr. Brewer appeared at two
additional meetings of creditors, and filed Opposition to
the debtor’s Motion to Sell the Subject Property Free and
Clear of the Mitchell loan that was sold to Respondent.
This Opposition was 12 pages and the hearing:-on the
Motion was held August 12, 2009. Mr. Mitchell then filed
a Motion to Expunge Lis pendens, with supporting exhibits
and Declarations all prepared by counsel for Mitchell.
Counsel attended the formal hearing on the motions.

None of the time spent or attorney feesg incurred
pursuant to paragraph 8 and the Security Rider were
introduced at the trial before the State Bar Court or the
Superior Court in Santa Clara County. Respondent relied
on erroneous legal advice from his trial atterney that he
had no duty to introduce this evidence. The State Bar
Court ruled that Respondent was collaterally estopped
from introducing evidence to support his payoff demand
under Civil Code §2943. Thus, the record contains an
erroneous picture of the undisputed facts.

Based on the collateral estoppel ruling in the
trial department, Spielbauer was unable to introduce the
evidence establishing that the Lender in fact retained
Peter Brewer to enter appearances and actively
participated in the borrower’s bankruptcy proceedings.

Thus, the current record containg the false impression
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that Spielbauer sought $269,500 on a debt of less then
$7,500. Respondent prays that this Court remand to the
trial department to allow it to consider this evidence
regarding the actual balance due under the terms of the
Deeds of Trust. The State Bar judge should also be
permitted to determine whether Spielbauer had reasonable
cause to believe the deed of trust allowed him to recover
the $116,666.67 referenced by paragraph 23 of the deeds
of trust.

Spielbauer acknowledges his error in failing to
introduce the evidence summarized above to justify his
demand of $269,500. Moreover, he recognizes that his
payoff demand under Civil Code §2943 should have included
a detailed accounting. Thus, Spielbauer recognizes there
was good cause to determine he submitted an inflated
demand under Civil Code §2943. However, thejvalue of the
home increased substantially and provided substantial
rental income to Mr. Yazdani. Thus, there was no out of
pocket loss. Nevertheless, Mr Yazdani dba 167 E
William LLC sued for damages related to the inflated
payoff demand. Plaintiffs were permitted to amend the
complaint half way through trial. The amendments added
claims for slander of title and fraud [State Bar Exhibits
24, 27 and 28] . On February 20, 2014, the trial court
awarded plaintiff, Mr. Yazdani dba 167 E William LLC, a
judgment for $332,547.06 in unspecified damages

$163,597.12 in claimed but unpaid attorney fees,
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$40,582.37 in costs and an additional $332,550 in
punitive damages. [State Bar Exhibit 35]. The attorney
fees were claimed in the form of invoices with no
evidence that the invoices were actually paid.

There is no evidence of any actual "out of
pocket" payment of the attorney fees in the Judgment
against Spielbauer [State Bar Exhibit 34 at éages 5-12.
In fact the trial judge acknowledged the plaintiff did
not even submit a declaration stating he paid any money
to his counsel. However, Judge Lucas concluded such a
declaration was not required [State Bar Exhibit 34 at
pl2:2-6]. Counsel may have accepted employment on a
contingency fee basgis. At a minimum, the cause should be
remanded so evidence of payment by the non-client
plaintiff can be introduced.

Spielbauer appealed the judgment without posting
any appeals bond. Thus, plaintiffs were free to collect
on their non-dischargeable judgment. The ten year period
to enforce the judgment has expired. This Court can, and
should, take judicial notice of the fact that the
Judgment was never renewed [Evidence Code §459]. Thus,
as a matter of public policy and statute the judgment is
unenforceable. The plaintiff/judgment creditor made a
business decision that Spielbauer lacked the ability to
make any payments on this non-dischargeable ﬁudgment.

The State Bar prosecutor seeks to reverse this

business decision and give the non client, tort claimant
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a windfall recovery on its judgment. The State Bar
prosecutor asks this Court to reject the recommendations
of the trial and Review Departments. The prosecutor
seeks the power to enlarge the liability of attorneys for
tort damages recovered by non-clients with no fiduciary
relationship to the attorney.

The judgment was against Spielbauer personally,
and not as an attorney for any independent client.
Neither was there any fiduciary relationship between the
tort claimants having no out of pocket loss and
Spielbauer. Neither does this case involve any claim
against the Client Security Fund. Nevertheless, the
prosecution asks this Court for the power to convert
attorney discipline cases into debt collection matters
for the benefit of private non-client tort claimants.

\Y
STATEMENT OF ISSUES

This Court requested briefs on the following
issue:

I1f a victim of attorney misconduct suffers
damages recoverable in tort and incurs
attorney fees as a result of the misconduct,
under what circumstances may the State Bar
Court order restitution based on such damages
and fees as a condition of the attorney’s

probation? (See Sorensen v State Bar (1991)
52 Cal 3d 1036)

VI
ARGUMENT
A
THIS COURT SHOULD RESPECT THE STATUTORY LIMITS FOR
ENFORCING JUDGMENTS. NON CLIENT TORT CLAIMANTS SHOULD BE
UNABLE TO RECOVER JUDGMENTS THAT ARE NOT ENFORCEABLE

On February 14, 2014 plaintiff 167 E. William LLC
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secured a jﬁdgment against Spielbauer. This judgment was
filed on February 20 2014 [Bar Ex. 35]. This judgment was
enforceable for ten years [CCP §683.020].

Prior to 1982, a judgment creditor could
enforce the judgment after this 10 year period had
expired upon establishing that there had been an
"excusable failure" to seek satisfaction of the judgment

[Alonso Inv. Corp v Doff (1976) 17 Cal 3d 539]. However,

in 1982 the Enforcement of Judgments Law was enacted.
This statute explicitly eliminated this procedure for
securing enforcement of judgments. Instead, the judgment
was enforceable only if the creditor renewed it prior to
ten years of entry of the judgment [CCP 683.020, OCM

Principal Opportunities Fund v _CIBC World Martets Corp

(2008) 168 Cal App 4th 185; Vines v O'Reilly Auto

Enterprises (2024) 101 Cal App5th 693]
This ten year period for enforcing judgments
cannot be tolled by an appeal or a bankruptcy stay or

other cause [Jonathan Neil & Assoc. v Jones (2006) 138

Cal App 4th 1481, 1488; Highland Springs Conf. & Training

Center v _City of Banning (2016) 244 Cal App 4th 267].

Thus, the legislature made a policy decision that
judgment debtors will not exposed to a lifetime of
exposure to debt collection. Even judgmentsjwhich are
non-dischargeable in bankruptcy become stale and
unenforceable after this ten year period.

Spielbauer acknowledges that the Enforcement of
Judgment Act allows a creditor to renew its judgment.

-14 -




This extends the enforceability of the judgment another

ten years [OCM Principal Opportunities Fund v CIBC World

Martets Corp, supral. However, neither 167 E. William

LLC or its agent renewed the judgment. The creditor
made a decision to let the judgment expire. Thus, the
liability of Spielbauer to make any payments on the
judgment expired by February 21, 2024.

The Enforcement of Judgments Act contains no
provision subjecting attorneys to liability after the
judgment has expired. Neither do the Standards of
Attorney Sanctions for Professional Misconduct contain
provisions depriving attorneys the protections in Civil
Code §683.020. Public confidence in attorneys is not
increased by depriving attorneys the benefit of general
laws for enforcing judgments.

B
CALIFORNIA STATUTES SPECIFY THE ONLY TYPES OF JUDGMENTS
WHICH DO NOT EXPIRE AFTER THE TEN YEAR ENFORCEMENT PERIOD
IN CCP 683.020

The Legislature has provided statutory exceptions
to the 10 year time limit for enforcing a judgment.
Spielbauer urges this Court to accept these policy
choices of the Legislature. These exceptions to the 10
year enforcement of judgment period in CCP §683.020
relate to specific types of misconduct, as summarized: .

1. Child support judgments: As a matter of
statutory policy, an attorney or other licensee shall
have his license suspended upon failure to pay child

support obligations. Payment of this obligation with
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interest is a condition of recovering the license [Bus. &
Prof §6143.5, incorporating the procedural protections
and obligations of Family Code §17520].

2. Fee arbitration judgments: The Legislature
also allows clients who prevail in a fee arbitration
against an attorney to collect after expiration of the
ten year period in CCP 683.020 [Bus. & Prof §6023(d)1].
Significantly, Business and Professions Code 6023 (d)
requires the State Bar to set up an administrative
procedure to resolve disputes over whether the
arbitration award was paid [Bus & Prof §6023(d) (1).
Also, the attorney is entitled to recover his license
upon establishing that he is "unable to pay" the award
granting the client a refund [Bus & Prof §6023(d) (2)1].
Thus, the Legislature has not exposed attornéys to
unlimited liability for the full amount of awards in
favor of their clients. This "inability to pay"
exception to unlimited liability applies to all
attorneys-- even those who were found liable for torts
against a non-client. There are no statutory provisions
allowing the Bar to deprive attorneys of the defenses in
§6023 when they commit torts or other actions warranting
discipline.

3. Client Security Fund: Also, the élient
Security Fund requires Attorneys to make restitution as a
condition to recovering their license [Bus & Prof
§6140.5(d)]. This condition is in addition to the
enforcement of judgments provisions in Business &

-16-



professions Code 6140.5(g). These provisions reflect the
public policy in favor of granting clients of attorneys a
preference over non-clients who are unable to seek
redress from the Client Security Fund created by Business
& Professions Code 6140.5 et seq.

The State Bar asks this Court to ignore these
policy decisions in the laws governing enforcement. of
judgments. The Bar seeks an order exposing Spielbauer to
unlimited liability for an unlimited duration on a
judgment recovered by a non-client for tort damages. The
Bar offers no rational reason it should have this ability
to disregard the policy choices made by statutes limiting
enforcement of judgments.

This Court should respect the political choices
made by the Legislature. The Enforcement of Judgment Act
reflects the political decision that a tort judgment
secured by a non-client will not hang over the attorney
forever. The enforcement of judgment laws are designed
to protect attorneys as well as all other persons.

Moreover, the State Bar position is contrary to
established case law cited by the Court when it granted
review of the Petition filed by the Bar. In particular,

the Court cited to Sorensen Vv State Bar (1991) 52 Cal 3d

1036 when framing the issue being decided.

Sorensen, supra, involved an attorney-client

matter for which payment may be made by the Client
Security Fund [Business & professions Code 6140.5].
This statute requires attorneys to reimburse the fund for
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payments made [Bus & Prof § 6140.5(d)]. Sorensen,supra,

bypassed this insurance fund and required the attorney to

pay his reporter directly. This is a distinction without

a difference.

Sorensen, supra, involved an attorney who ordered
a transcript of a deposition involving his client. The
attorney then refused to pay the court reporter. This
exposed attorney Sorensen’s client to potential liability
for the court costs incurred by the attorney. Presumably,
the reporter could have secured reimbursement from the
Client Security Fund [Bus & Prof §6140.5] In this event,
the attorney would have had a mandatory duty to reimburse
the fund [Bus & Prof §6140.5(d) and (g) .

Instead, the reporter in Sorensen,supra, retained

counsel to recover her fee for the transcript which was
for the benefit of Attorney Sorensen’s client. At the
State Bar trial, the reporter’s attorney testified in
person that the reporter actually paid his bill of
$4,375.00 in full.

Requiring counsel to pay costs incurred for the
benefit of the client protects the public by insuring
that an attorney’s word is his bond. Enforcing this
promise insures that the client can rely on his attorney
to pay the costs of the litigation for which he was

hired. In other words, Sorensen, Ssupra , falls within

the ambit of the attorney client relationship.
In contrast, Spielbauer was acting for himself.
Unlike, Kerry Sorensen, Spielbauer was not acting for the
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benefit of 167 E William LLC. or any client. The
judgment creditor had no potential claims against the

Client Security Fund. Also, unlike Sorensen,supra, the

Bar introduced no evidence of the amount of éttorney fees
actually paid.

Non-clients such as 167 E William LLC have not
relied on any promises of Spielbauer. Non-clients should
not receive a windfall on their tort judgments just
because the tortfeasor was a lawyer. For example, a
person causing a wrongful death should be liable to the
victims of the death. However, the judgment must be
enforced as provided in the Enforcement of Judgments Act.
The victims do not get a windfall on their jﬁdgment just
because the person causing the wrongful death was an

attorney [Kwasnik v State Bar (1990) 50 Cal 34 1061]

c
RESTITUTION TO A NON CLIENT RECOVERING A TORT JUDGMENT
AGAINST AN ATTORNEY FOR VIOLATING CIVIL CODE 2943 BY
SUBMITTING AN EXCESSIVE PAYOFF DEMAND THAT SLANDERED
PLAINTIFF’S TITLE AND MISREPRESENTED THE BALANCE DUE ON
THE DEED OF TRUST IS AN IMPROPER SANCTION AGAINST THE
ATTORNEY

1. Restitution is an improper sanction:

The State Bar Rules regarding the purpose and
scope of sanctions define six possible sanctions. These
possible sanctions are: [1] disbarment; [2] actual
suspension; [3] stayed suspension; [4] public reproval;
[5] private reproval and [6] Any interim remedies or
final discipline authorized by the Business and
Professional Code [Standard 1.3, Cal State Bar Rules of

Procedure] . Restitution of an unpaid tort judgment in
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favor of a non-client is not included among the allowable
sanctions. Restitution is relevant only to determine
whether to increase or decrease one of the allowable
sanctions [Standards 1.5 and 1.6 Cal State Bar Rules of
Procedure] .

In the instant case, the State Bar trial court
concluded two years suspension, with three months actual
suspension was adequate. The Review Department concluded
that six months actual suspension and eighteen months
stayed suspension is sufficient punishment. Seeking an
extra, unauthorized, pound of flesh serves no proper
purpose and is unlawful [Cf: Shakespeare, Wi}liam The

Merchant of Venice Act IV, soliloquy of Portia to the

Duke of Venice sitting as Magistrate]

[2] The Bar errs in alleging that Spielbauer’s
conduct would result in a restitution order if the victim
were Spielbauer’s client

The Bar argues: "There is no guestion that this
type of egregious behavior. ..would have resulted in a
restitution requirement had the victim been a client.
That the victim was a non-client should not render
restitution unavailable" [Petition for Revigw p9l. This
statement is simply false.

The "egregious behavior" of Spielbauer was
violating Civil Code §2943 by submitting an excessive
payoff demand related to deeds of trust. In addition,
Spielbauer accepted the erroneous advice of his trial
counsel and refused to provide an accounting which

described the basis of his demand. This resulted in a
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large judgment which was not dischargeable in
Spielbauer’s bankruptcy. However, the judgment is
unenforceable as a matter of law [CCP §683.020] .

If Spielbauer had made the same excessive demand
on behalf of a client, the resulting judgment against the
client would still be unenforceable. The hypothetical
client of Spielbauer’s would be able to avail itself of
the protections of the laws limiting a creditor’s right
to enforce the judgment. These protections include the
ten year period which creditors have to enforce the
judgment [CCP §683.020]. It is undisputed this period
has expired. Thus, the hypothetical client would have no
right to secure indemnity from Spielbauer. Moreover, at
the hypothetical trial, Spielbauer’s client would have
provided a proper accounting for the $269,500 demand.
This accounting would have included the attorney fees
‘permitted by paragraphs 8 and the Security Rider in the
Deeds of Trust. The accounting would also have included
the $116,666 authorized by the cross-collateral provision
in the deeds of trust.

The issue in this case is whether attorneys are
entitled to the same protections as their clients against
time barred collection and equitable remedies not
authorized in the judgment. There is no reason a non-
client having no fiduciary relationship with counsel
should get a windfall just because it was injured by an
attorney.

[3] The Trial Court did Not grant the non-
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clients the benefit of the Equitable Remedy of
Restitution and the Bar should not be permitted to

enlarge the remedies in the Judgment against the Non-
client.

Common law restitution is an equitable remedy
which may be ordered by a trial court only if authorized

by law [Porter v Warner Holding Co (1946) 328 U.S.395,398

stating general rulel. Restitution allows a victim to be
monetarily compensated for losses resulting from a
defendant’s acts by returning to the victim some or all
of the payments that had been made to the defendant

[Mertens ¢ Hewitt Assoc (1993) 508 U.S. 248, 255]

It is undisputed that the plaintiff/victim made
no payments to Spielbauer. Thus, the equitable remedy of
restitution is inapplicable to this case. The Superior
Court agreed and only awarded plaintiffs the legal remedy
of damages. No restitution or other "equitable™ remedies
were awarded. Equitable remedies are not permitted in

claims for unlawful collection activities [ Weiss Vv Regal

Collections (3rd Cir 204) 385 F3d 337].

The Bar seeks the power to compel attorneys to
reimburse non-clients for fees incurred and NOT paid in
tort litigation. Ccalifornia generally requires each party
to bear its own attorney fees [Civil Code §1021]. The
Petition for Review submitted by the Bar cites no
statutory authority for departing from this general rule.
There is no evidence that plaintiff even paid money to
any third parties.

Attorney disciplinary proceedings are not
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designed to grant non-client tort claimants a windfall.
This is precisely the power requested by the Bar in the
instant case. The third party tort claimant retained the
home at 167 E. William and this home has substantially
increased in value. There is no evidence 167 E. William
LLC or its principal actually paid its attorney any
money, as opposed to granting its counsel a contingency
fee for its services.
D
ONLY ATTORNEY FEES ACTUALLY PAID SHOULD BE SUBJECT TO A
RESTITUTION ORDER BY THE STATE BAR

This Court requests a discussion of the
liability of attorneys for attorney fees which a third
party "incurs"-- but has NOT paid. This is a
substantially different standard then this Court requires
to establish the propriety of medical bills. 1In
particular, tort claimants seeking recovery of medical

bills are not entitled to recover more money then

actually paid [Howell v Hamilton Meats & Provisions Inc

(2011) 52 Cal 4th 541]. The amount of the "full bill"
for past medical services is not relevant to, prove past

or future medical expenses [Corenbaum v Lampkin (2013)

215 Cal App 4th 1308].

No good reason exists to treat the obligation to
pay attorney fees differently then medical fees. Both
the medical and legal professions are licensed by the
State. Both professions require licensees to charge
reasonable fees and submit bills. However, evidence of
the full amount billed for medical services is not even
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admissible to determine the amount of the medical

expenses [Corenbaum V Lampkin, supra, citing £O Howell Vv

Hamilton Meatsg & Provisions Inc,supra 52 Cal 4th at

p567].

This same rule should apply to attorneys. Only
evidence of attorney fees actually paid should be
admissible into evidence. This is true of all attorneys
fees, regardless of whether the lawyer is guilty of
misconduct. Disciplinary proceedings cannot be used to
compel an attorney to pay pills for fees that are not
even admissible in evidence in a court of general

jurisdiction [Sorensen v State Bar (1991) 52 Cal 3d

1036]. In Sorensen, supra, the claimant established by

direct evidence the amount of the attorney fees she
actually paid. At the hearing before the State Bar
Court, the court reporter claiming recovery of her
attorney fees introduced her attorney as a witness. This
attorney, David Gruewitz testified regarding his billing

rates and that he was actually paid $4,375 [Sorensen,

supral . The State Bar was not permitted to rely on
unpaid bills to establish the reasonable attorney fees to
be assessed against the disciplined attorney.

In contrast, in this case no evidence was
introduced in the State Bar Court regarding the attorney
fees paid. Neither was any evidence of the attorney fees
paid introduced at the trial in the Santa Clara Superior
Court. Instead, Judge Lucas determined the attorney fees
on the basis of bills submitted by counsel for 167 E
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William LLC. There was no evidence that the bills were
actually paid or even that they were submitted for
payment. Instead, counsel introduced a "Laffey Matrix"
to establish the reasonableness of the bills. This
inadmissible evidence formed the basis for the attorney
fees awarded in the judgment.
E
THE CASES CITED BY THE STATE BAR TO SUPPORT ITS PETITION
ARE ALL DISTINGUISHABLE
1. Cases involving Restitution after an attorney

filed for bankruptcy are distinguishable

The Bar relies on Brookman v State Bar (1988) 46

Cal 3d 1004 to justify imposing restitution after the
attorney’s debt was discharged in bankruptcy. In this
case, the attorney borrowed money from one client without
repaying the loan and abandoned two other clients after
receiving payment from them. The Court held the attorney
was required to reimburse the Client Security Fund the
money it paid to the clients of the attorney. In other
words, this was a dispute between an attorney and his
clients. The Court held "Such restitution——especially
when, as here, it is made payable to the State Bar Client
Security Fund-- is clearly for the benefit of the public
at large and not the underlying victim in this case [who
had already been compensated by the Client Security
Fund]".

In summary, Brookman v State Bar, supra requires

restitution to insure a solvent security fund that will
benefit all clients of all attorneys who breach their
obligations to their clients. In contrast, the instant
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case involves no possible claims against the Client
Security Fund. Also, the claim against Spieibauer was a
non dischargeable debt. The creditor was required to
avail itself of the Enforcement of Judgment AcCt, and not
look to the Bar to act as its collection agent.

Later cases have limited Brookman,supra. to cases

involving the attorney-client relationship. No
restitution will be ordered to benefit non-client tort

claimants [Kwasnik v State Bar (1990) 50 Cal 3d 1061]

Kwasnik, supral .

Kwasnik, supra, involved a wrongful death

judgment which was discharged in bankruptcy. As a tort
judgment involving a non-client, no claim was made
against the Client Security Fund, and the Fund incurred
no expenses. Thus, restitution merely served the private
interest of the judgment creditor. The failure to pay
this judgment furthered no public interest.

This precisely defines the instant case
involving Spielbauer. The tort damages awarded against

Spielbauer are like the wrongful death judgmént in

Kwasnik, supra. The creditor was required to avail
itself of the Enforcement of Judgment Act and not use the
Bar as its collection agency.

2. Cases involving mass torts are also
distinguishable

In re: Morse (1995) 11 Cal 4th 205 involved an

attorney who solicited pusiness of preparing homesteads
and overcharged for the work. Both the California
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Attorney General and Alameda County District Attorney
sought injunctions and equitable relief in tﬁe form of
restitution. The Superior Court granted the equitable
remedy of ¢y pres restitution of $400,000 payable to the

Consumer Protection Trust Fund. The term cy pres is

defined as:

a rule for the construction of instruments in
equity by which the intention of the party is
carried out as near as may be, when it would
be impossible or illegal to give it literal
effect...

Black’s Law Dictionary 4th Deluxe Ed. at p464

[West Publishing 1957] :

This contrasts with nrestitution" as defined by
the Petition for Review filed by the Bar. At page 11,
the Bar defined the Issue Presented for Review as
whether: "Respondent should be ordered to pay restitution
to a non client for specific out of pocket
losses. .. [emphasis added].

This Court granted this Bar’s Petition and sought
priefs on this issue related to common law restitution.
The issue of when cy pres restitution is proﬁer is
outside of the scope of this case. The cy pres

restitution in Morse, supra, benefited the public.

Payment was ordered to a Consumer Protection Trust Fund
and the Attorney General. Like the Client Security Fund,
this cy pres remedy protects the public at large from
attorney misconduct. There is no evidence that the cy
pres restitution in Morse,supra, was related to any
specific "out of pocket" losses.
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Unlike the instant case, Morse,supré, does not

involve a Bar imposed restitution order to provide a
windfall to a non-client tort claimant. Moreover, the
Superior Court Judgment did not order Spielbauer to make
any Restitution or another equitable remedy.
F
RESTITUTION DOES NOT PROTECT THE PUBLIC OR SERVE ANY
OTHER PROPER PURPOSE OF DISCIPLINE IN THIS CASE.

The Bar argues that the conduct of Spielbauver was
"egregious". On this basis, it allegedly has the power
to compel restitution of a time-barred judgmént. [Bar
Petition at page 9]. Page 11 of the Petition for Review
argues: "Respondent [should] be ordered to pay
restitution to a non client for [unspecified] out of
pocket losses" [Bar Petition at page 11].

Significantly, the Bar introduced no evidence at
the trial in the State Bar Court of any "out of pocket”
losses". This contrasts with the facts in Sorensen,
supra, and other cases in which restitution is imposed as
a condition of probation.

In fact, there was no "out of pocket” loss.
The underlying property appreciated substantially during
the litigation. Moreover, plaintiff retained all the
rents on the property. 167 E. William LLC made
substantially more money by being compelled to keep the
property. No evidence was introduced that any attorney
fees were actually paid. Instead, the judgment awarded
plaintiff attorney fees based on bills without any
testimony that the bills were actually paid.f Also,
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No claims can be made against the Client Security Fund.

In summary, restitution will serve no purpose
except to grant the judgment creditor a windfall and to
create a rule that attorneys are excluded from the
protections in the general laws.

Alberton v_State Bar (1984) 37 Cal 3d 6 does not

support a rule denying Spielbauer the protections of
general law or turn disciplinary hearings into debt

collection matters. Alberton v_State Bar, supra involved

an attorney-client matter. 1In particular, the attorney
was hired to represent the client in a criminal matter.
The client paid the attorney money to cover her
restitution. The attorney failed to put the money in his
trust account or to advise the Court that his client had
made restitution of the funds. In fact, the attorney
misappropriated the client’s funds. There was no tort
claimant not connected with the attorney’s employment.
The only case cited by the Bar involving a non-

client is Galardi v State Bar (1987) 43 Cal 3d 683. This

case involved a joint venture to develop land. Counsel
was one of the joint venturers and he deceived his
partners by making unauthorized loans for his personal

benefit. The Amicus brief filed in Galardi, supra,

suggested that the attorney be ordered to repay the funds
over five years. The actual suspension was only thirty
days. The Court rejected the recommendation that the
suspension be actual "until" the attorney made
restitution. Instead, the Court accepted the views of
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Amicus.

GCalardi, supra, involved imposition of

restitution in lieu of an extensive actual suspension.

Restitution was not imposed as an additional punishment.

Galardi, supra, observed that the 28 year unblemished
legal career of the attorney was a "significant
mitigating factor". In contrast, Spielbauer received a

substantial suspension. Unlike Galardi, supra,

Spielbauer received no personal benefit from his
excessive payoff demand and had no prior relationship

with the claimants. Unlike Galardi,supra, neither the

trial department or the Review Department gave
significant weight to the extensive unblemished legal
career of Spielbauer. Spielbauer spent about quarter
century representing criminal defendants in the office of
the Public Defender. He then represented consumers in
wrongful foreclosures matters.

The Bar seeks the power to exact excessive
punishment and not to promote the public interest.

VII
CONCLUSION

This Court should respect the policy choices made
in the statutes governing enforcement of judgments. Non
client tort claimants having no relationship to the
attorney should be denied a windfall merely because the
tortfeasor was an attorney. For the reasons set forth,
the recommendations of the trial and Review Departments
to reject imposition of restitution should be accepted by
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this Court.

Spielbauer’s unblemished record of helping
criminal defendants and injured consumers should be given
substantial weight. Spielbauer accepts responsibility for
submitting the excessive payoff without prov?ding a
proper accounting to the sellers of the property.

If the Court concludes that debt collection is a
proper function of disciplinary proceedings, Spielbauer
prays that the cause be remanded to the trial department.
Spielbauer should be permitted to establish the basis for
his payoff demand. Also, the trial judge should be
instructed to employ the same standards for evaluating
the reasonableness of attorney fee claims as this Court
requires for establishing medical bills.

DATED: October 13, 2024. MOSS & MURPHY
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