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INTRODUCTION 
The Labor Commissioner respectfully submits this supplemental 

brief under California Rules of Court, rule 8.520, subdivision (d) to identify 

new authority that was not available in time to be included in the Labor 

Commissioner’s briefs on the merits. Killgore v. SpecPro Professional 

Services (9th Cir. 2022) 51 F.4th 973 holds that Labor Code section 1102.5, 

subdivision (b) protects the disclosure of wrongdoing directly to 

wrongdoers, and by implication the disclosure of known information. 

Killgore rejected the contrary interpretation by Mize-Kurzman v. Marin 

Community College District (2012) 202 Cal.App.4th 832 (reporting known 

information is not a protected disclosure), and instead followed Jaramillo v. 

County of Orange (2011) 200 Cal.App.4th 811 and Hager v. County of Los 

Angeles (2014) 228 Cal.App.4th 1538 (reporting known wrongdoing is a 

protected disclosure). This tacitly disapproved Rodriguez v. Laboratory 

Corporation of America (C.D. Cal. 2022) __ F.Supp.3d __ [2022 WL 

4597420] and Clevland v. Ludwig Institute for Cancer Research Ltd. (S.D. 

Cal. July 20, 2022) __ F.Supp.3d __ [2022 WL 2835842], previous district 

court decisions following Mize-Kurzman. Killgore broadly construed 

section 1102.5 to afford workers “independent avenues” to disclose 

unlawful activity, based on the plain statutory language and the legislative 

history indicating an intent to expand whistleblower protections.  

ARGUMENT 
I. Killgore Rejects Mize-Kurzman and Follows Jaramillo and Hager 

in Holding Section 1102.5(b) Protects the Disclosure of Known 
Wrongdoing 

Contrary to Mize-Kurzman and the majority below, Killgore followed 

Jaramillo and Hager to hold that section 1102.5(b) protects the disclosure 

of known information. (Killgore, supra, 51 F.4th at pp. 987-988.) The 
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plaintiff in Killgore was allegedly terminated for complaining about 

violations of law directly to a wrongdoer. (Id., at p. 986.) Based on Mize-

Kurzman, the district court determined the complaints were unprotected 

because the wrongdoer already knew about the violations. (Id., at p. 987.) 

The Ninth Circuit held this was a misapplication of California law. (Id., at 

p. 988.) Discussing Jaramillo and Hager, the Court observed California 

courts have held the disclosure of known wrongdoing is protected under 

section 1102.5(b). (Id., at pp. 987-989.) The Court also noted the Federal 

Circuit precedent that Mize-Kurzman followed “is to the direct contrary” of 

California precedent and “has itself been superseded by amendments to the 

federal Whistleblower Protection Act.” (Id., at pp. 987-988; see also 

OBOM, p. 27 [discussing the amendments’ clarification of what constitutes 

a protected disclosure].) The Court concluded the disclosure of known 

wrongdoing is protected under the statute. (Killgore, supra, 51 F.4th at p. 

988.)  Killgore’s holding in this regard tacitly rejects Rodriguez (as 

appointed counsel concedes) and Clevland, previous district court decisions 

following Mize-Kurzman, on which appointed counsel heavily relies. 

Rodriguez and Clevland were wrongly decided for the same reasons as 

Mize-Kurzman. (See OBOM, pp. 24-29.) 

II. Killgore Supports Broadly Construing Section 1102.5 to Afford 
Workers Independent Avenues to Report Wrongdoing Based on 
the Plain Statutory Language and the Legislative History 
Expanding Whistleblower Protections 
Killgore rejected the proposition that for internal complaints, “a 

protected disclosure must be made to ‘a person with authority over the 

employee’ who also has the authority to ‘investigate, discover, or correct’ 

the violation.” (Killgore, supra, 51 F.4th at p. 984 [original emphasis].) The 

district court had determined that complaints the plaintiff made to his 
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supervisor were not protected because the supervisor was not “a person 

with authority over the employee or another employee who has the 

authority to investigate, discover, or correct the violation or 

noncompliance.” (Id., at p. 983.) The Ninth Circuit reasoned that “the 

clause ‘who has authority to investigate, discover, or correct the violation 

or noncompliance’ modifies only the immediately preceding phrase—

‘another employee,’ ” and that “a ‘person with authority over the employee’ 

” is separate. (Ibid.) This plain language interpretation undermined a key 

part of appointed counsel’s argument for construing section 1102.5(b) not 

to cover the disclosure of known wrongdoing. In appointed counsel’s view, 

the statutory language shows a protected internal complaint “is made to 

someone in a position to fix the violation.” (ABOM, pp. 30-31.) Theorizing 

that one who knows about or is responsible for a violation is unlikely to 

correct it, appointed counsel reasons that section 1102.5(b) does not protect 

the disclosure of known wrongdoing. (Ibid.) Killgore holds though that an 

employee’s disclosure to “a person with authority over the employee” is 

covered under the plain statutory language whether or not the person can 

“investigate, discover, or correct” the violation. (Killgore, supra, 51 F.4th 

at p. 986.) Killgore thus exposes appointed counsel’s flawed reasoning. 

 In addition to section 1102.5(b)’s plain language, the Ninth Circuit 

in Killgore reversed the district court based on the legislative intent 

reflected in the “expansion of protections and remedies for whistleblowers” 

in section 1102.5 and related statutes. (Killgore, supra, 51 F.4th at p. 985.) 

The Court concluded that section 1102.5(b) must be construed to “provid[e] 

independent avenues for employees to disclose potential violations of law,” 

which serves the “broad public policy interest in encouraging workplace 

whistle-blowers to report unlawful acts without fearing retaliation.” (Ibid.) 
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This reference to the legislative history is noteworthy. Besides the plain 

language of the statute, the Labor Commissioner has similarly argued that 

section 1102.5(b) should be construed to protect the disclosure of known 

wrongdoing based on the Legislature’s repeated expansion of 

whistleblower protections in this and other statutes. (OBOM, pp. 9-12; 29-

32.) Killgore thus supports a broad interpretation affording workers greater 

opportunities to “blow the whistle” in furtherance of the legislative intent to 

encourage reporting of wrongdoing.  By contrast, a narrow interpretation 

exposing workers to potential retaliation for reporting plainly undermines 

this legislative intent. 

 CONCLUSION 
 Based on the foregoing, in addition to the plain language, legislative 

history, and remedial purposes of section 1102.5(b) discussed in the Labor 

Commissioner’s Opening Brief on the Merits and Reply Brief, the Labor 

Commissioner requests that the Court hold that a protected “disclosure” 

under the statute occurs even if the person or agency to whom a report is 

made already knows about the unlawful activity. 

 

Dated: January 4, 2023 STATE OF CALIFORNIA, 
DEPARTMENT OF INDUSTRIAL 

RELATIONS, DIVISION OF LABOR 
STANDARDS ENFORCEMENT 

 
 

_________________________________ 
Nicholas Patrick Seitz 
Attorney for Plaintiff, 

Appellant, and Petitioner 
LILIA GARCIA-BROWER 
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