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I. 
INTRODUCTION 

 

The District begins its Answer by candidly acknowledging that, 

under its position, dismissals in “federal question cases have preclusive 

effect if they are adjudications on the merits under federal law, even if 

they do not pass on the substantive merits of the claims.” (ABOM at 13 

[emphasis added].)  Thus, in just the second sentence of its answer brief, 

the District conjures a form-over-substance analysis that closes the 

courthouse doors to injured parties based on a “technicality” expressly 

having nothing to do with the merits of a plaintiff’s claim. Here, that rule 

would bar Plaintiffs’ sex abuse claims even though the substantive merits 

of those claims have never been passed on. Thankfully, this is not what the 

law requires. 

As the District acknowledges, the two central issues here are: (1) 

whether Federal Rule of Civil Procedure  1   41(a)(1)(B) can create a claim 

preclusive dismissal; and, (2) whether the two-aspect federal common law 

claim preclusion rule to a cause of action alleged under state law requires 

the application of the forum-state’s indigenous rule, or whether the state 

must instead apply the rule which applies to judgments resolving purely 

federal claims. The District does not provide a coherent, let alone 

compelling, argument for applying the federal law claim preclusion rule to 

the state law claims that were dismissed in federal court here just because 

those state law claims were before the federal court on supplemental 

jurisdiction (in contrast to diversity jurisdiction).   

With respect to the first issue, the District asserts that “adjudication 

on the merits” in Rule 41(a)(1)(B) will generate a final judgment for claim 

 
1   All subsequent undesignated rule references are to the Federal Rules of 
Civil Procedure.  
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preclusion purposes when the dismissal is in a case involving federal 

question claims pending in federal court, which, of course, the District 

asserts that this case involves. But the District attempts to reach this 

conclusion without addressing the rejection of this exact construction of 

Rule 41’s language by the United States Supreme Court. As the High Court 

explained in Semtek Intern. Inc. v. Lockheed Martin Corp. (2001) 531 U.S. 

497, if Rule 41’s use of “adjudication on the merits” was capable of 

creating a claim preclusive judgment in any context, then “we would surely 

have relied upon it in our cases recognizing the claim-preclusive effect of 

federal judgments in federal-question cases. Yet for over half a century 

since the promulgation of Rule 41(b), we have not once done so. 

[Citations.]” (Id. at 504–505 [emphasis added].) Instead, the court 

unequivocally explained that even for “federal judgments in federal-

question claims” Rule 41’s “adjudication on the merits” language would 

not automatically generate a claim preclusive judgment, but, rather, only 

would only bar refiling “of the same claim in the [specific courthouse from 

which the matter had been dismissed].” (Id. at 506.) Stated another way, 

Rule 41 is not a “rule of claim preclusion. (Id. at 506 fn 2.) Beyond failing 

to address this discussion of Rule 41 in Semtek, the District does not point 

to a single decision from the United States Supreme Court which refutes or 

repudiates this holding.  

As for the second issue, the District takes the position that there are 

only two forms of “original” subject matter jurisdiction (federal question 

and diversity) and that whatever the form of original subject matter 

jurisdiction a particular case has dictates the rules applicable to all of the 

individual claims in that case. Thus, where original jurisdiction is founded 

in federal question claims, state law claims asserted in that lawsuit under 

supplemental jurisdiction are transmuted into federal question claims for 

the purposes of selecting the aspect of the federal claim preclusion rule that 
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applies. But there is no compelling legal reason that justifies the conclusion 

that the preclusive effect of a federal dismissal of a state law claim that had 

been brought in federal court under diversity jurisdiction is determined by 

the forum state’s laws, while the preclusive effect of a federal dismissal of 

precisely the same state law claim is evaluated under the federal claim 

preclusion rule if that same state law claim had been brought in federal 

court under supplemental jurisdiction.  

In fact, as reflected by the complete absence of the word 

“federalism” anywhere in its brief, the District simply ignores this core 

constitutional doctrine under which the preclusive effect of the federal 

dismissal of a state law claim must be evaluated under the forum state’s 

laws, regardless of why the state law claim was pending in federal court.  

Instead, the District attempts to justify disregarding the application of state 

law to such a state law claim by pointing to concerns expressed in Erie R. 

Co. v. Tompkins (1938) 304 U.S. 64 with “forum shopping.”  But the 

District perverts the Erie Court’s concern about “forum shopping.”  In Erie, 

that concern was with respect to the possibility of the litigation of a state 

law claim under federal rules producing a substantively different result than 

would be obtained under forum state’s rules. It is in this space—between 

two forums rules—that Erie attempts to ensure “that for the same 

transaction the accident of a suit by a non-resident litigant in a federal 

court instead of in a State court a block away, should not lead to a 

substantially different result.” (Guaranty Trust Co. of N.Y. v. York (1945) 

326 U.S. 99, 109.) 

This concern therefore undermines and certainly does not support 

the District’s position. Given this constitutional requirement, not only is 

applying California’s claim preclusion rule not prohibited, but it is, in all 

likelihood, constitutionally required; it is the only way to avoid obtaining a 
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substantially different result in federal court than would be obtained in 

California State courts.  

Finally, the District’s arguments concerning the Eleventh 

Amendment also fail to provide a justification for finding that, the District 

having invoked the Eleventh Amendment to defeat Federal Jurisdiction 

over Plaintiffs’ state claims, prevented the Federal Rules of Civil Procedure 

from creating an “on the merits” claim preclusive judgment. 

 

II. 
ARGUMENT 

 

A. THE DISTRICT CANNOT AVOID THAT, UNDER SUPREME COURT 
PRECEDENT, RULE 41 DOES NOT PROVIDE A JUDGMENT ON THE 
MERITS FOR CLAIM PRECLUSION PURPOSES 

 

The lion’s share of the District’s brief is devoted to addressing the 

dual aspects of the federal common law rule governing the force and effect 

federal judgments have, and to asserting that the federal rule of claim 

preclusion governs. However, this Court would need to address this open 

question of federal law if, and only if, the dismissal in this case would 

support claim preclusion under the federal claim preclusion rule as 

advocated for by the District.  If the dismissal in this matter would not have 

preclusive effect under either California or federal claim preclusion law, 

then deciding which one must be applied becomes unnecessary. As 

explained in the Opening Brief, because Semtek Intern. Inc. v. Lockheed 

Martin Corp. (9th Cir. 1999) 168 F.3d 501 held that the phrase 

“adjudication on the merits” in Rule 41 is incapable of creating a claim 

preclusive dismissal, the judgment has no preclusive effect even under 

federal law. As such, this Court need not address which claim preclusion 
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rule federal common law requires be applied to state law claims arising 

under supplemental jurisdiction.  

To put a finer point on the applicability of Semtek’s narrow 

construction of Rule 41 and its “adjudication of the merits” provision 

requires first recognizing a critical difference between subdivision (b) of 

that rule, and subdivision (a)(1)(B).  Semtek was concerned application of 

Rule 41(b) to a dismissal based on a statute of limitations violation that was 

obtained under Rule 12(b)(6).). (Id. at 501.) Rule 41(b) applied to the 

dismissal not because it was obtained under some provision of Rule 41, it 

was obtained under Rule 12(b)(6). Rather, Rule 41(b) applied because it 

provides, in relevant part: “a dismissal under this subdivision (b) and any 

dismissal not under this rule—except one for lack of jurisdiction, improper 

venue, or failure to join a party under Rule 19—operates as an adjudication 

on the merits.” In other words, pursuant to its highly expansive language, 

Rule 41 applies its “adjudication on the merits” language to all but three 

types of federal dismissals. (See Semtek, 531 U.S. at 503.) Subdivision 

(a)(1)(B), however, only applies its “adjudication on the merits” provision 

to those cases that are dismissed under Rule 41(a)(1)(B)’s specific 

procedures, i.e. a voluntary second dismissal. It is in this nuance that the 

conclusive applicability of Semtek can most clearly be seen.  

By virtue of applying to all but three forms of federal dismissals, 

subdivision (b) of Rule 41 invokes a two-layer legal analysis. The bottom 

layer is the underlying dismissal itself, and its distinct legal justification—  

in Semtek, a Rule 12(b)(6) dismissal based on statute of limitations. The top 

layer is Rule 41’s application of its “adjudication on the merits” language. 

Thus, in determining the claim preclusive effect of the judgment before it, 

Semtek was confronted with first addressing the effect of Rule 41’s 

“adjudication on the merits” language (the top layer), and then the statute of 

limitations dismissal (the bottom layer). For its part, the respondent in 



11 

Semtek argued that “the outcome of this case is controlled by Federal Rule 

of Civil Procedure 41(b),” and that because “the dismissal here did not 

‘otherwise specif[y]’ (indeed, it specifically stated that it was ‘on the 

merits’), and did not pertain to the excepted subjects of jurisdiction, venue, 

or joinder, … the dismissal ‘is entitled to claim preclusive effect.’ 

[Citation.]” (Semtek, 531 U.S. at 501.)  

In rejecting the respondent’s construction of Rule 41(b)’s 

“adjudication on the merits” language that would require all but three forms 

of federal dismissals to automatically be claim preclusive, Semtek 

unequivocally stated that it was not “interpreting Rule 41(b) as a rule of 

claim preclusion.” (Semtek, 531 U.S. at 506 fn. 2.) As explained by the 

Supreme Court, “it is no longer true that a judgment ‘on the merits’ is 

necessarily a judgment entitled to claim-preclusive effect,” and “the phrase 

‘adjudication upon the merits’ does not bear that meaning in Rule 41(b).” 

(Id. at 503.) The court went on to state that Rule 41 does not “announce a 

federally prescribed rule on the complex question of claim preclusion,” and 

does not say “in effect, ‘All federal dismissals (with three specified 

exceptions) preclude suit elsewhere, unless the court otherwise specifies.’” 

(Id.)  

Instead, the Supreme Court held that under Rule 41(b) “adjudication 

on the merits” merely bars the refiling of the same claim in the same federal 

district court from which it was dismissed. (Semtek, 531 U.S. at 506.) Only 

having resolved the top layer of the Rule 41 analysis, construing it 

narrowly, did the Supreme Court go on to address the claim preclusive 

effect of the underlying dismissal, examining the force and effect to be 

given to a Rule 12(b)(6) dismissal based on state law statute of limitations. 

(See Semtek at 506 [“Having concluded that the claim-preclusive effect, in 

Maryland, of this California federal diversity judgment is dictated neither 

by Dupasseur v. Rochereau (1874) 88 U.S. 130, as petitioner contends, nor 
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by Rule 41(b), as respondent contends, we turn to consideration of what 

determines the issue.”].)  

As explained in the Opening Brief on the Merits, Semtek’s analysis 

of Rule 41(b), along with the structure of Rule 41, clearly demonstrates that 

Semtek’s construction of “adjudication on the merits” and its holding that 

Rule 41 is not a rule of claim preclusion unquestionably governs the 

appearance of the same language and its role in Rule 41(a)(1)(B). To begin 

with, Semtek explicitly relied on the language of Rule 41(a)(1)(B) to reach 

its construction of “adjudication on the merits” in Rule 41(b). (Semtek, 531 

U.S. at 505.) This part of the Supreme Court’s analysis unequivocally 

harmonized the meaning between the appearance of that phrase in 

subdivision (b) and its appearance in subdivision (a)(1)(B). (Semtek, 531 

U.S. at 505.) As such, irrespective of where the phrase “adjudication on the 

merits” lies in Rule 41, the Supreme Court has held that this language does 

not have a claim preclusive effect. 

But in addition to this, because of the operative differences between 

subdivision (b) and subdivision (a)(1)(B), Semtek’s holding has an even 

more sweeping effect in the context of (a)(1)(B). Unlike with subdivision 

(b), which applies to virtually all federal dismissals, and thus necessarily 

must address the claim preclusive effect of the underlying legal basis for 

that dismissal, no such second layer exists in the context of subdivision 

(a)(1)(B). Rule 41(a)(1)(B) only applies its “adjudication on the merits” 

provision to those cases that are dismissed according to its specific 

procedures, i.e. a second voluntary dismissal. As such, unlike the much 

more expansive subdivision (b), which incorporates the “bottom layer” 

evaluation of the claim preclusive effect of the underlying dismissal, Rule 

41(a)(1)(B) has no second layer. As such, because the Supreme Court has 

conclusively held that this language does not trigger claim preclusion, Rule 
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41(a)(1)(B) will never act to preclude Plaintiffs’ subsequent filing of their 

claims in a different court based on claim preclusion. 

Nevertheless, the District attempts to counter this analysis by first 

asserting that notwithstanding Semtek’s clear holding that Rule 41 is not a 

“rule of claim preclusion,” the Supreme Court did not mean what it said. 

The District points to three prior Supreme Court decisions, two of which 

are cited in Semtek, that it contends establish that Rule 41(a)(1)(B) can 

operate to create a claim preclusive judgment in federal question cases. 

(ABOM at 35-39.) But argument fails for the very reason that Rule 

41(a)(1)(B) has no claim preclusive effect in the first place: the 

fundamental operative difference between subdivision (b) and subdivision 

(a)(1)(B) discussed above, a difference the District does not appear to 

recognize. Recasting this difference in terms applicable to the District’s 

argument helps elucidate the issue: while some dismissals that fall within 

Rule 41’s provisions—which may only arise under Rule 41(b)—may result 

in a claim preclusive judgment, Rule 41 does not operate to render all 

judgments that it applies to claim preclusive, and Rule 41 never creates a 

claim preclusive dismissal by operation alone. As Semtek itself explained, 

the term “adjudication on the merits” from Rule 41 applies to a given 

dismissal that is “undoubtedly a necessary condition, but it is not a 

sufficient one, for claim-preclusive effect in other courts.” (Semtek, 531 

U.S. at 506.)  

Through the lens Semtek provides for evaluating Rule 41, the 

District’s reliance on Plaut v. Spendthrift Farm, Inc. (1995) 514 U.S. 211 

and Federated Dept. Stores, Inc. v. Moitie (1981) 452 U.S. 394—both of 

which are cited in Semtek—is off-base. These two decisions stand for the 

axiomatic proposition that some judgments stemming from some dismissals 

that do not reach the merits of a claim—such as statutes of limitations—  

may nevertheless render a claim preclusive judgment. (See Semtek, 531 
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U.S. at 502–503 citing Plaut v. SpendthriftFarm, Inc. (1995) 514 U.S. 211 

and Federated Dept. Stores, 452 U.S. 394.) Given that Rule 41(b) applies 

to these dismissals, the conclusion the District draws—that a dismissal that 

is also subject to Rule 41(b) can be preclusive—is well within Semtek’s 

holding. However, nothing about either of these two decisions goes beyond 

this holding. In fact, Plaut mentions Rule 41 all of one time, which is once 

more than it is mentioned in Federated Dept. Stores. 

However, if the District was asserting that all judgments that result 

from a dismissal under Rule 41 are claim preclusive because of the phrase 

“adjudication on the merits,” then that position is in direct conflict with 

Semtek. The District’s reliance on Cooter & Gell v. Hartmarx Corp. (1990) 

496 U.S. 384—the third supreme court decision—to support this assertion 

is misplaced. Cooter only addresses whether a first voluntary dismissal 

under Rule 41(a)(1)(B) limits a District Court’s jurisdiction to award 

sanctions under Rule 11. To the extent Cooter discusses a second voluntary 

dismissal under Rule 41(a)(1)(B), as acknowledged by the District (RBOM 

at 36-37), it does so by using the descriptor “with prejudice.” (Cooter, 496 

U.S. at 394.) Contrary to the District’s contention that this has “preclusive 

effect,” (RBOM at 37), Semtek specifically addressed the term “with 

prejudice” in reaching its holding that Rule 41’s use of “adjudication on the 

merits” does not generate a claim preclusive judgment. Semtek explained: 

The primary meaning of “dismissal without prejudice,” 
we think, is dismissal without barring the plaintiff 
from returning later, to the same court, with the same 
underlying claim. That will also ordinarily (though not 
always) have the consequence of not barring the claim 
from other courts, but its primary meaning relates to 
the dismissing court itself. 

(Semtek, 531 U.S. at 505 [emphasis added].) 

But even if Plaut, Federated Dept. Stores, Cooter, and the various 

other lower court decisions cited by the District supported its broadly claim 
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preclusive construction of Rule 41—they do not—all of these decisions 

either predate Semtek, or were not decided by the United States Supreme 

Court. (See RBOM at 37.) As such, to the extent these decisions are 

contrary to Semtek, they are not controlling.   

Alternatively, the District attempts to sidestep the holding in Semtek 

by asserting that the Supreme Court’s construction of Rule 41 only applies 

in diversity cases, and that a different construction of the rule applies in 

federal question cases. According to the District, “the adjudication on the 

merits in Semtek was insufficient only because that Court adopted the state 

rule of preclusion for diversity cases. (Semtek, at p. 508.)” (RBOM at 38.) 

But, after making this assertion, the District then concedes the point, 

stating: “Semtek concluded only that rule 41 does not, by itself, establish 

the preclusive effect of such a judgment. (See Semtek, supra, 531 U.S. at 

pp. 503 [rule 41 does not ‘announce a federally prescribed rule on the 

complex question of claim preclusion’], 504 [the high court has not relied 

on rule 41 as ‘recognizing the claim preclusive effect of federal 

judgments’].)” (RBOM at 39.) The District’s recitation of Rule 41 here is 

correct. 

In fact, as noted above, Semtek specifically referenced the 

application of Rule 41 in the context of federal question claims, explaining: 

 

Finally, if Rule 41(b) did mean what respondent 
suggests, we would surely have relied upon it in our 
cases recognizing the claim-preclusive effect of 
federal judgments in federal-question cases. Yet for 
over half a century since the promulgation of Rule 
41(b), we have not once done so. See, e.g., Heck v. 
Humphrey, 512 U.S. 477, 488–489, n. 9, 114 S.Ct. 
2364, 129 L.Ed.2d 383 (1994); Federated Department 
Stores, Inc. v. Moitie, supra, at 398; Blonder–Tongue 
Laboratories, Inc. v. University of Ill. Foundation, 402 
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U.S. 313, 324, n. 12, 91 S.Ct. 1434, 28 L.Ed.2d 788 
(1971). 

 

(Semtek, 531 U.S. at 504–505 [emphasis added].) Not only does this 

statement conclusively demonstrate that this rule does not apply the way 

the District asserts in the context of federal question cases, it has the added 

benefit of rendering the rule uniform in its application irrespective of 

subject matter jurisdiction, and conclusively emphasizes that Rule 41 is 

categorically not a rule of claim preclusion.  

Nevertheless, the District once again points to Plaut and Cooter, as 

well as Costello v. U.S. (1961) 365 U.S. 265 to support its assertion that 

Rule 41(b) can generate a claim preclusive judgment. But, as explained 

above, Plaut and Cooter are consistent with a construction of Rule 41 that 

proscribes its ability to generate a claim preclusive judgment on its own, as 

clearly announced in Semtek and acknowledged by the District. Instead, 

these decisions, along with Costello derive claim preclusion—or the lack 

thereof—from the underlying dismissal, and not from Rule 41’s 

“adjudication on the merits” language. Costello made this explicitly clear 

where it focused its analysis on the form of the dismissals underlying Rule 

41, explaining, explaining: “[a]ll of the dismissals enumerated in Rule 

41(b) which operate as adjudications on the merits—failure of the plaintiff 

to prosecute, or to comply with the Rules of Civil Procedure, or to comply 

with an order of the Court, or to present evidence showing a right to the 

relief on the facts and the law—primarily involve situations in which the 

defendant must incur the inconvenience of preparing to meet the merits 

because there is no initial bar to the Court's reaching them. It is therefore 

logical that a dismissal on one of these grounds should, unless the Court 

otherwise specifies, bar a subsequent action.” (Id., 365 U.S. at 286.) The 

same simply cannot be said for a dismissal under Rule 41(a)(1)(B). 
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Moreover, to the extent any inconsistency exists between these decisions 

and Semtek, Semtek, as the more recent decision, governs. 

Finally, the District makes an argument concerning judicial 

management, and “abuse of the unilateral right of dismissal.” (RBOM at 

43, see id. at 40.) But these concerns, to the extent they are more than 

purely imagined, do not justify a different result. First, under Semtek, Rule 

41 prevents a litigant from refiling the same action in the same court. Given 

substantive limitations on personal jurisdiction, subject matter jurisdiction, 

and venue, this alone may completely circumscribe a litigant’s ability to 

refile an action, acting as a de facto form of claim preclusion. But to the 

extent a litigant is able to refile in State court, and thereby annoy a 

defendant, then that is a tradeoff that State has determined to be worthwhile 

for the administration of justice.  

Ultimately, Semtek holds that Rule 41 is not a rule of claim 

preclusion.  Therefore, a voluntary dismissal under subdivision (a)(1)(B)) 

does not have preclusive effect simply because it uses the phrase 

““adjudication on the merits,” just as with subdivision (b).  At most, 

Plaintiffs are barred from refiling their claims in the United States District 

Court for the Eastern District of California, which of course did not happen 

here. 

 

B. THERE IS NO NEED FOR A UNIFORM FEDERAL RULE OF CLAIM 
PRECLUSION APPLYING TO ALL CLAIMS IN A CASE 

 

If, and only if, this Court concludes that Rule 41’s use of the term 

“adjudication on the merits” renders a claim preclusive judgment, in 

contravention to Semtek, would it then become necessary to wade into the 

unresolved federal question of which aspect of the federal common law’s 

claim preclusion rule should apply to state law claims arising under 
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supplemental jurisdiction. But even assuming this court were to conclude 

that Rule 41 does render an “adjudication on the merits” that is capable of 

supporting a finding of claim preclusion under federal law, the District’s 

arguments fail to provide a legally tenable justification for concluding that 

California’s claim preclusion rule does not apply to Plaintiffs’ state law 

claims.  

In contravention to Plaintiffs’ position, which applies California’s 

claim preclusion law only to their state law claims, and not their federal law 

claims,  2   the District structures its argument around treating a judgment, and 

all the claims it applies to, as a monolithic whole. With this whole-judgment 

approach, the District contends that the flavor of “original jurisdiction” a 

district court had over a particular case controls which aspect of the 

common law claim preclusion rule applies to all the claims to which the 

judgment applies. (See RBOM at 20-5.) If the federal district court’s 

“original jurisdiction” sounds in diversity subject matter jurisdiction, then 

the claim preclusion rule from the forum state applies. But where federal 

question subject matter jurisdiction is the “original jurisdiction,” then the 

federal rule of claim preclusion must be applied across all claims, including 

any state law claims that arise under supplemental jurisdiction. In support 

of this argument, the District repeatedly points to the term “uniform federal 

rule” from various federal decisions, and takes the position that it means 

that for all claims in a case, whether they arise under state substantive law 

or federal law, the same claim preclusion rule must be used. (See RBOM at 

23-24.) But, contrary to the District’s arguments, the term “uniform federal 

rule” as used in Semtek and these other authorities means a uniform claim 

preclusion rule across all federal courts, and not a uniform rule across all 

 
2   Presumably, Plaintiffs’ federal law claims would be subject to the federal 
common law claim preclusion rule. (Taylor v. Sturgell (2008) 553 U.S. 880, 
891.) 
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claims in a case. In fact, this use of “uniform” appears to be what the 

Supreme Court meant when it stated “[s]ince state, rather than federal, 

substantive law is at issue there is no need for a uniform federal rule.” 

(Semtek, 531 U.S. at 508.) This language acknowledges that for state law 

claims, the location of a federal court will dictate which rule it applies, thus 

rendering non-uniformity between the various federal courts. In fact, 

beyond having no legal support, the District’s monolithic whole-judgment 

formulation of claim preclusion itself violates principles of federalism 

protected under the Erie Doctrine, and does so in the context of 

supplemental jurisdiction, where federal subject matter jurisdiction is 

purely discretionary, and thus, the weakest.  

To begin with, contrary to the District’s assertion otherwise, whether 

federal or California claim preclusion operates to bar a subsequent claim 

does not depend exclusively on the fact that a judgment exists. Instead, 

claim preclusion necessarily examines the individual claims that the 

judgment resolves to determine whether a resolved claim acts to bar a 

subsequently filed claim. Thus, in federal cases, courts determine whether 

there is an “identify of claims” by looking to see if the transaction or 

occurrence, or nucleus of operative facts is the same in the later filed claim 

as it was with the earlier adjudicated claim. (See Brownback v. King (2021) 

592 U.S. 209, 215, fn. 3.) In California, the inquiry examines whether the 

two claims arise from the same primary right. (See Guerrero v. Department 

of Corrections & Rehabilitation (2018) 28 Cal.App.5th 1091, 1099 [“The 

basic principles of claim preclusion are roughly the same under California 

and federal law, but there are some key differences. For example, while 

federal law defines a “claim” for purposes of claim preclusion using a 

transactional test, California law uses the older pleading term “cause of 

action” and defines it according to the common law doctrine of primary 

rights.”].) In either case, whether a particular claim bars the filing of a 
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subsequent claim depends on an inquiry tailored to the specific adjudicated 

claim, and not the mere existence of a judgment. Though there is not yet a 

United States Supreme Court decision analyzing whether a different claim 

preclusion rule applies when state claims are mixed with federal claims and 

are resolved in a single judgment, there is nothing about claim preclusion 

that would require that the preclusive effect of the state law claims in that 

blended judgment be treated identically to the preclusive effect of the 

federal claims. If anything, the focus on a particular claim under claim 

preclusion is consistent with applying a claim preclusion rule tailored to 

specific source of the substantive right resolved as a claim in a judgment.  

Though the United States Supreme Court has not addressed this 

issue, in Ames v. JP Morgan Chase Bank, N.A. (2016) 298 Ga. 732, the 

Georgia Supreme Court addressed a closely analogous issue. That Court 

addressed the application of issue preclusion to state law claims regarding 

the validity of a mortgage deed that had previously been the subject of a 

federal lawsuit in Florida. The Florida action had been based on both 

federal question and diversity subject matter jurisdiction. Citing Semtek, the 

court noted the general legal principle that federal common law governed 

the force and effect to be given all federal judgments, and that the federal 

common law rule had two aspects. (Ames, 298 Ga. at 736.) “If the federal 

decision was rendered under the court's federal question jurisdiction, the 

uniform federal rules of preclusion declared by the United States Supreme 

Court are applied. See Taylor v. Sturgell, 553 U.S. 880, 891, 128 S.Ct. 

2161, 171 L.Ed.2d 155 (2008). If the federal decision was rendered under 

diversity jurisdiction, however, federal common law looks to the law of the 

state where the district court sits to determine the preclusive effect of the 

case, unless such state law is incompatible with federal interests in the case. 

See Semtek, 531 U.S. at 508–509, 121 S.Ct. 1021.” (Id.) Turning to the 

federal judgment from the Florida action, the Georgia Supreme Court did 
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precisely the opposite of what the District advocates for here, and applied 

the forum state’s issue preclusion law to the diversity claims: “The 

[plaintiffs] filed their case in federal court in Florida invoking both 

diversity and federal question jurisdiction; because the holding that we are 

considering decided claims clearly brought under diversity jurisdiction, 

we apply Florida preclusion law.” (Id. [emphasis added].) Admittedly, the 

court also noted that “under either Florida or federal law, the Ameses are 

barred by issue preclusion,” (id.), and thus resolving this issue was not 

necessary to the holding.  

Nevertheless, the result in Ames is perfectly consistent with the 

system of federalism proscribed by the United States Constitution, and 

specifically incorporated in the federal common law and the two-aspect 

claim preclusion rule from Semtek and Taylor. As explained in the Opening 

Brief On The Merits, the constitutional question of Federalism, as 

expressed through the Erie Doctrine and the various forms of extant subject 

matter jurisdiction, is addressed to the source of the substantive rights being 

enforced by a particular claim in federal court. (OBM at 28.) It is through 

this lens, that the Erie Doctrine has come to focus on “discouragement of 

forum-shopping and avoidance of inequitable administration of the laws.” 

(Gasperini v. Center for Humanities, Inc. (1996) 518 U.S. 415 quoting 

Hanna v. Plumer (1965) 380 U.S. 460, 468; see also Semtek, 531 U.S. at 

508–09.) 

Contrary to the District’s insinuation that the forum-shopping that 

Erie references is merely the act of refiling a case in a different court, the 

form of forum shopping that is the focus of Erie has nothing to do with the 

inconvenience occasioned by litigants refiling a set of claims in a different 

court. Rather, Erie addresses the possible injury occasioned to the 

Constitutional system of federalism when a litigant is able to obtain a more 

favorable result based purely on the differences in the law applied in a 



22 

given forum. To this end, Erie seeks to ensure that the outcomes obtained 

for a given claim is largely uniform across federal and state forums. (See 

Hanna, 380 U.S. at 467–468; Guaranty Trust Co. of N.Y. v. York (1945) 

326 U.S. 99, 112.)  After all, “[t]he nub of the policy that underlies Erie R. 

Co. v. Tompkins is that for the same transaction the accident of a suit by a 

non-resident litigant in a federal court instead of in a State court a block 

away, should not lead to a substantially different result.” (Guaranty Trust 

at 109.) 

To this end, the District’s reliance on only federal question subject 

matter jurisdiction and diversity subject matter jurisdiction as the only 

relevant forms of jurisdiction is misplaced. While these two categories of 

subject matter jurisdiction are closely analogues to the source of a 

substantive right being enforced, on their own they do not account for that 

category of state law claims in which the claims at issue here lie: state law 

claims asserted in connection with federal question claims under 

supplemental jurisdiction. Nevertheless, as noted in the Opening Brief 

(OBM at 27), for this category of claims, Federal decisional law, including 

from the Supreme Court, has made clear that the litigation of state law 

claims arising under supplemental jurisdiction must be governed by state 

law as required under Erie. (See Felder v. Casey (1988) 487 U.S. 131, 151; 

United Mine Workers of America v. Gibbs (1966) 383 U.S. 715, 726.) In 

other words, the mere fact that state law claims are asserted along with 

federal question claims does not eliminate the need to accord those state 

law claims their due under principles of federalism by way of Erie.  

Indeed, were this Court to adopt a rule that applies the federal aspect 

of the common law claim preclusion rule to state claims in a supplemental 

jurisdiction case, it would have the potential to create mischief in a variety 

of ways. For example, if a federal subject matter case has supplemental 

jurisdiction claims that are brought to trial, and then, during the pendency 
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of trial, the federal question claims are dismissed but the federal court elects 

to retains jurisdiction over the supplemental jurisdiction claims, under the 

District’s rule, the federal claim preclusion rule would apply to these 

claims. Similarly, as in Ames, had Semtek also involved federal question 

claims in addition to the diversity claims, the District’s rule provides no 

answer for which aspect of the federal common law claim preclusion rule 

would apply to the state law claims.  

The District’s reliance on Semtek, 531 U.S. at 507, Taylor, 553 U.S. 

at 891, and Blonder-Tongue Laboratories, Inc. v. University of Illinois 

Foundation (1971) 402 U.S. 313, 324, fn. 12, is misplaced. (RBOM at 30.) 

At most, these decisions merely contain snippets of language that employ 

the word “uniform;” not one of these decisions offers any insight into the 

resolution of the issue presented here. They do not involve a mixture of 

state and federal claims, nor do they address what rules, let alone claim 

preclusion rule, should apply to a state law claim asserted in connection 

with a federal question claim.  

The District also points to non-Supreme Court decisions to support 

its argument, such as Paramount Pictures Corporation v. Allianz Risk 

Transfer AG (N.Y. 2018) 96 N.E.3d 737. There, a federal judgment was 

rendered on both federal questions claims as well as state law claims arising 

under diversity jurisdiction. (Id. at 67 fn. 1.) But this decision fails to 

provide even persuasive authority; it is a plurality opinion where the issue 

the concurring and dissenting opinions split with the plurality opinion on 

turned in part on this exact issue. Specifically, the three-judge plurality 

concluded that the federal law claim preclusion rule applied to state law 

claims, even though those claims arose under diversity jurisdiction. But in 

reaching this decision, the court acknowledged that “[t]he Supreme Court 

has not squarely addressed the applicable federally prescribed rule of 

decision—the uniform federal rules or state preclusion law—in a case 
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where, as here, the judgment in the parties' federal action encompassed both 

federal- and state-law claims.” (Id. at 69.) The two-judge plurality 

concurred in the result, but did by observing that “Paramount's claim is 

barred regardless of whether federal or New York State res judicata rules 

apply,” and that “[w]e have no reason to opine on an open question of 

federal law—namely, what rule of res judicata applies to claims asserted in 

state court where there has been a prior federal judgment predicated on 

‘mixed’ subject matter jurisdiction and not solely on the existence of a 

federal question.” (Id. at 81.) The dissent, in turn, concluded that the claims 

were not barred under New York claim preclusion law, and that “[t]he legal 

source of each claim, not the source of the federal court's jurisdiction, 

should determine the applicable claim-preclusion law.” (Id. at 88.) 

Finally, the District argues that permitting Plaintiffs’ state law 

claims to be subject to the forum claim preclusion rule would be contrary to 

federal interests, asserting that the federal interest at issue here is the federal 

judiciary’s interest in having its rules of procedure applied according to 

their own terms. (RBOM at 43-46.) Specifically, the District contends that 

by electing to proceed with a voluntary dismissal as of right under Rule 

41(a)(1) and not a court ordered dismissal under 41(a)(2), Plaintiffs 

“avoided the risk that the district court would exercise its discretion to 

consider their voluntary dismissal on conditions favoring the School 

District.” (RBOM at 45-46.) But this argument would only hold insofar as 

the District court was capable of entering a claim preclusive dismissal in 

the action under Rule 41(a). But). However, as Semtek held, Rule 41 is not 

a rule of claim preclusion, and as such, there is no federal interest that is 

being undermined by applying California claim preclusion law to this case. 

Indeed, as made clear in Semtek, the federal interests that could be 

undermined that were addressed by the Supreme Court were specifically 

not based in Rule 41. Rather, as explained above, Semtek addressed Rule 
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41(b), which applies the “adjudication on the merits” verbiage to all 

dismissals, with three exceptions. (Id.; see Semtek, 531 U.S. at 503.) 

Because of the “two layers” of analysis that Rule 41(b) involves, the federal 

interests that Semtek was concerned with had to do with those addressed in 

the bottom layer, or the underlying judgment of dismissal. Indeed, as the 

District itself notes (RBOM at 42-43), the example given by Semtek was a 

dismissal for willful violations of federal discovery orders. (Semtek at 509.) 

As Semtek noted, this issue would only arise if, and only if, this underlying 

dismissal was not afforded claim preclusive effect. And only in that 

circumstances would “federal courts’ interest in the integrity of their own 

processes … justify a contrary federal rule.” (Semtek, 531 U.S. at 509.) 

Because Rule 41 is not a rule of claim preclusion, no such federal interest is 

undermined.  

In short, applying California’s claim preclusion rule here furthers the 

precise principle federalism requires, and Erie seeks to obtain, in that the 

voluntary dismissal without prejudice from Federal District Court creates 

the same non-claim-preclusive judgment that an identical voluntary 

dismissal from a California Superior Court would have. Conversely, 

applying the Federal common law claim preclusion rule violates Erie, in 

that the dismissal of Plaintiff’s state law claims from federal court creates a 

different outcome than would be created in California’s courts, and would 

create the very incentive for forum shopping that Erie seeks to eliminate.  

 

C. THE DISTRICT’S INVOCATION OF THE ELEVENTH AMENDMENT 
DIVESTED THE FEDERAL DISTRICT COURT OF JURISDICTION TO 
ENTER A CLAIM PRECLUSIVE JUDGMENT ON PLAINTIFFS’ STATE 
LAW CLAIMS.  

 

With respect to the failure of the federal court’s jurisdiction to enter 

a claim preclusive judgment under the Eleventh Amendment, the District 



26 

supports its contention that Rule 41 can nevertheless operate to bar 

Plaintiffs’ claims in this lawsuit with three arguments. First, the District 

takes the position that because the voluntary dismissal under Rule 41 

occurred before the district court rendered a ruling on the District’s 

assertion of Eleventh Amendment, the dismissal under Rule 41 takes first-

in-time priority over the existence of any jurisdictional limitations. (RBOM 

at 46-48.) Second, the District contends that notwithstanding the Supreme 

Court’s decision Steel Co. v. Citizens for a Better Environment (1998) 523 

U.S. 83, and what it identifies as a split of authority amongst the federal 

circuit courts of appeals, the invocation of the Eleventh Amendment does 

not actually prohibit a federal court from entering a dispositive judgment on 

state law claims. (RBOM at 48-51.) Third, the District points to a very 

recent Ninth Circuit opinion in which that Court modified its “arm of the 

state” analysis for determining whether a public entity is an arm of the state 

for Eleventh Amendment purposes and asserts that school districts are no 

longer arms of the state for the purposes of the Eleventh Amendment. 

(RBOM at 51-55.) As now explained, a meaningful examination of these 

arguments reveals that they lack substantive merit, and do not alter the 

inexorable fact that the District prompted Plaintiffs to seek a dismissal of 

their action by asserting the Eleventh Amendment to block Plaintiffs’ state 

law claims, yet now argues that the Eleventh Amendment should not apply.  

Though it never asserts it, a necessary prerequisite for the District’s 

arguments is the premise that a federal court is always presumed to have 

jurisdiction to create a claim preclusive judgment—even after a party has 

asserted the absence of federal jurisdiction—unless and until that district 

court issues a final ruling determining an absence of that jurisdiction. There 

is no supporting authority for this proposition. Nor is there any authority 

supporting the corollary proposition that a voluntary dismissal under Rule 

41(a)(1), somehow confers the requisite jurisdictional requirements on the 
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federal judiciary so long as it occurs before a district court renders a ruling 

on the existence of that jurisdiction.  In fact, all authorities support the 

opposite conclusion. 

Beyond the fact that, as explained above, Rule 41 has been 

conclusively held not to be a rule of claim preclusion, that Rule 41(a)(1)(B) 

cannot act to create a claim preclusive judgment here lies in the 

fundamental maxim that “Federal courts are courts of limited jurisdiction. 

They possess only that power authorized by Constitution and statute, 

[citations], which is not to be expanded by judicial decree, [citation]. It is 

to be presumed that a cause lies outside this limited jurisdiction, [citation], 

and the burden of establishing the contrary rests upon the party asserting 

jurisdiction, [citation].” (Kokkonen v. Guardian Life Ins. Co. of America 

(1994) 511 U.S. 375, 377 [emphasis added]; Kelly v. Wengler (9th Cir. 

2016) 822 F3d 1085, 1094; see Ankenbrandt v. Richards (1992) 504 U.S. 

689, 695-697.) As made unequivocally clear by the United States Supreme 

Court in Steel Co. v. Citizens for a Better Environment (1998) 523 U.S. 83:  

 

“Without jurisdiction the court cannot proceed at all 
in any cause. Jurisdiction is power to declare the law, 
and when it ceases to exist, the only function remaining 
to the court is that of announcing the fact and dismissing 
the cause.” Ex parte McCardle, 7 Wall. 506, 514, 19 
L.Ed. 264 (1868). “On every writ of error or appeal, 
the first and fundamental question is that of 
jurisdiction, first, of this court, and then of the court 
from which the record comes. This question the court 
is bound to ask and answer for itself, even when not 
otherwise suggested, and without respect to the 
relation of the parties to it.” Great Southern Fire Proof 
Hotel Co. v. Jones, supra, at 453, 20 S.Ct., at 691–692. 
The requirement that jurisdiction be established as a 
threshold matter “spring[s] from the nature and limits of 
the judicial power of the United States” and is 
“inflexible and without exception.” Mansfield, C. & 
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L.M.R. Co. v. Swan, 111 U.S. 379, 382, 4 S.Ct. 510, 511, 
28 L.Ed. 462 (1884). 

 

(Id. at 94-95 [emphasis added]; see id. at 84.) 

In short, “[W]ithout proper jurisdiction, a court cannot proceed at all, 

but can only note the jurisdictional defect and dismiss the suit.” (Steel Co. 

v. Citizens for a Better Environment (1998) 523 U.S. at 84.) 

These hard jurisdictional limitations on the federal judiciary’s ability 

to reach the merits of cause also apply to the federal court’s rules of 

practice and procedure. As explained by the United States Supreme Court, 

“[t]he Rules Enabling Act, 28 U.S.C. § 2072, authorizes the Court to 

‘prescribe general rules of practice and procedure and rules of evidence for 

cases in the United States district courts....’ Those rules may not ‘abridge, 

enlarge or modify any substantive right.’” (Willy v. Coastal Corp. (1992) 

503 U.S. 131, 134.) Given this, the High Court observed: “federal courts, in 

adopting rules, were not free to extend or restrict the jurisdiction 

conferred by a statute. [Citation.] Such a caveat applies a fortiori to any 

effort to extend by rule the judicial power of the United States described 

in Article III of the Constitution. The Rules, then, must be deemed to apply 

only if their application will not impermissibly expand the judicial authority 

conferred by Article III.” (Id. at 135.) 

This, in turn, leads to the admittedly idiosyncratic nature of the 

Eleventh Amendment. As aptly explained in Floyd v. Thompson (7th Cir. 

2000) 227 F.3d 1029, a case relied on by the District: “The Supreme Court 

has indicated that the Eleventh Amendment occupies its own unique 

territory. Unlike basic subject matter jurisdiction, which can never be 

stipulated or waived, a state is entitled to waive its Eleventh Amendment 

immunity from suit if it so desires. See College Savings Bank v. Florida 

Prepaid Postsecondary Education Expense Board, 527 U.S. 666, 675–76, 
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119 S.Ct. 2219, 144 L.Ed.2d 605 (1999). A court is not required to reach 

out and decide an Eleventh Amendment issue that has never been raised, 

see Wisconsin Dept. of Corrections v. Schacht, 524 U.S. 381, 389, 118 

S.Ct. 2047, 141 L.Ed.2d 364 (1998), but it is free to consider an Eleventh 

Amendment defense on its own initiative if it chooses to do so. See Higgins 

v. Mississippi, 217 F.3d 951, 953–54 (7th Cir.2000).” (Id. at 1035.)  

Nevertheless, once invoked, the Eleventh Amendment is a bar to 

Federal jurisdiction. (See, e.g., Pennhurst State School & Hosp. v. 

Halderman (1984) 465 U.S. 89, 100 [describing the Eleventh Amendment 

as a jurisdictional bar]; Jackson v. Hayakawa (9th Cir. 1982) 682 F.2d 

1344, 1351, fn. 5 [same]; Krainski v. Nevada ex rel. Bd. of Regents of 

Nevada System of Higher Educ. (9th Cir. 2010) 616 F.3d 963, 967 [same].) 

Under the Eleventh Amendment, a State is granted “immunity from suit in 

federal court by citizens of other states, and by its own citizens as well,” 

absent a valid abrogation of that immunity or an express waiver by the 

State. (Lapides v. Bd. of Regents of Univ. Sys. of Georgia (2002) 535 U.S. 

613, 616 (citations omitted); see Hans v. Louisiana (1890) 134 U.S. 1, 10; 

see also Seminole Tribe of Florida v. Florida (1996) 517 U.S. 44, 55.) 

Here, the District asserted the Eleventh Amendment as a 

jurisdictional limit on the Federal District Court by Rule 12(b)(6) motion 

prior to the voluntary dismissal of the action under Rule 41 by Plaintiffs. As 

such, the District asserted the position, well supported by federal decisional 

law, that as a school district it was an arm of the State of California and 

that, as such, the federal judiciary constitutionally incompetent to 

adjudicate all but a select few federal claims against it. It would be a bizarre 

twisting of the constitutional order of the United States if a federal rule of 

civil procedure—one that, again, has been determined not to be a rule of 

claim preclusion—was nevertheless capable of somehow actualizing an 
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abrogation of the Eleventh Amendment-as asserted by the District—

sufficient to render a claim preclusive judgment.  

In an effort to poke holes in the system of jurisdictional limitations 

imposed under the United States Constitution, the District takes the bold 

position that the discussion regarding jurisdiction in “Steel Co. is 

irrelevant…” (RBOM at 48.) The District points to what it styles as a divide 

in the federal courts of appeal on “whether Steel Co. requires a federal 

court to resolve Eleventh Amendment immunity claims before reaching the 

merits.” (RBOM at 49.) And then invites this court to join the line of 

decision empowering it to ignore the Eleventh Amendment and recognize 

the merits-based resolution of this case. 

This invitation should be ignored. Contrary to the District’s 

argument, the cases it cites do not permit a court to enter a judgment on the 

merits for claim preclusion purposes. Instead, these cases recognize a 

narrow wrinkle in the application of the Eleventh Amendment which 

permits a court to resolve the narrow legal issue of “whether a statute 

provides for suits against a state before reaching the Eleventh 

Amendment.” (Floyd v. Thompson (7th Cir. 2000) 227 F.3d 1029, 1035; 

see Bowers v. National Collegiate Athletic Ass'n (3d Cir. 2003) 346 F.3d 

402, 418, fn. 15 [concluding that it may construe a statute “where the court 

could resolve the merits question more easily and the prevailing party on 

the merits would be the same as the prevailing party if jurisdiction were 

denied. [Citation.]”]  3  ; Floyd v. Thompson (7th Cir. 2000) 227 F.3d 1029, 

1035 [same]; U.S. ex rel. Long v. SCS Business & Technical Institute, Inc. 

(D.C. Cir. 1999) 173 F.3d 890, 892–893 [same]; Parella v. Retirement Bd. 

of Rhode Island Employees’ Retirement System (1st Cir. 1999) 173 F.3d 46, 

 
3   While Bowers v. National Collegiate Athletic Ass'n (3d Cir. 2003) 346 
F.3d 402, 418, fn. 15 uses the phrase “on the merits,” this is precisely the 
use of that term addressed in Semtek, 531 U.S. at 501–506. 
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53–56 [same.].) Applying these decisions here does not create a context in 

which a claim preclusive judgment is able to be entered; resolving the 

narrow issue of whether any of the federal statutes underlying the claims 

being asserted by Plaintiffs in their federal action actually support the 

asserted causes of action says nothing about the operation of the Federal 

Rules of Civil Procedure in question here.  

The district’s reliance on Kohn v. State Bar of California (9th Cir. 

2023) 87 F.4th 1021, 1028 is also misplaced. While Kohn undoubtedly 

reformulated the analysis employed by the Ninth Circuit to conduct arm-of-  

the-state analysis, it did not overrule Belanger v. Madera Unified Sch. Dist. 

(9th Cir. 1992) 963 F.2d 248, 251–54 or Sato v. Orange County 

Department of Education (9th Cir. 2017) 861 F.3d 923, 934. Indeed, in 

reformulating the arm-of-the-state analysis, Kohn repeatedly cited Belanger 

and Sato to support its elimination of the “sue or be sued” element. (Kohn 

v. State Bar of California (9th Cir. 2023) 87 F.4th 1021, 1028.) And while 

the concurring opinion in Health Freedom Defense Fund, Inc. v. Carvalho 

(9th Cir. 2024) 104 F.4th 715, 727, provided one Judge’s opinion that “it 

must be reassessed whether California school districts are an ‘arm of the 

state,’” nothing about Kohn can be read to overrule Belanger or Sato. The 

fact that other States have school districts that are not treated as arms-of-  

the-state is of no moment. (RBOM at 53.) 

Finally, that at least one of Plaintiffs’ federal law claims would have 

survived its invocation of the Eleventh Amendment is also immaterial. 

This, in fact, is precisely where the holding in Guerrero, 28 Cal.App.5th at 

page 1107, applies. As explained in the Opening Brief on the Merits, even 

assuming Rule 41 were to enter an adjudication on the merits of Plaintiffs’ 

claims that survived the School District’s invocation of the Eleventh 

Amendment, Guerrero holds that this judgment would not be claim 
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preclusive of a state law action raising the claims that had been dismissed 

due to the Eleventh Amendment.  

In short, by invoking the Eleventh Amendment, the District limited 

the federal court’s jurisdiction to hear Plaintiff’s state law claims, and the 

District’s attempt to reverse course and now argue the Eleventh 

Amendment should not apply, is unfounded. 

 

III. 
CONCLUSION 

 

For the foregoing reasons, this Court should reverse the Majority 

Opinion of the Court of Appeal affirming the order sustaining demurrer 

without leave to amend. 

 

Dated: October 14, 2024 MANLY, STEWART & FINALDI 
  
 ESNER, CHANG, BOYER & 

MURPHY 
 
 

By:  s/ Shea S. Murphy 
Shea S. Murphy 

Attorneys for Plaintiffs and Appellants 
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