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PROOF OF SERVICE 

I, Lillian Marquez, declare:

I am a citizen of the United States and employed in Los Angeles County, California. I am
over the age of eighteen years and not a party to the within-entitled action. My business address is
350 South Grand Avenue, Suite 2300, Los Angeles, California 90071.

On June 8, 2021, I served a copy of the following document(s) described below on the 
interested parties in this action, as follows:

DECLARATION OF AMY ARNOLD IN SUPPORT OF DEFENDANT CSI
ELECTRICAL CONTRACTORS, INC.’S SECOND MOTION FOR PARTIAL 

SUMMARY JUDGEMENT 

BY U.S. MAIL: By placing the document(s) listed above in a sealed envelope with postage
thereon fully prepaid, in the United States mail at Los Angeles, California addressed as set
forth above. I am readily familiar with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal
Service on that same day with postage thereon fully prepaid in the ordinary course of
business. I am aware that on motion of the party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit.

BY  E-MAIL  OR  ELECTRONIC  TRANSMISSION: I electronically served the
documents on the date shown below to the e-mail addresses of the person listed below. I did
not receive within a reasonable time after the transmission any electronic message or other
indication that the transmission was unsuccessful.

ELECTRONICALLY: I caused a true and correct copy thereof to be electronically filed
using the Court's Electronic Court Filing ("ECF") System and service was completed by
electronic means by transmittal of a Notice of Electronic Filing on the registered participants
of the ECF System. 

FEDERAL: I declare that I am employed in the office of a member of the State Bar of this
Court at whose direction the service was made. I declare under penalty of perjury under the
laws of the United States of America and State of California that the above is true and correct. 

Executed on June 8, 2021, at Los Angeles, California. 

Lillian Marquez 
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CASE NO. 5:18-CV-06761-BLF 

[PROPOSED] ORDER GRANTING CSI’S 2ND 
MOTION FOR PARTIAL SUMMARY JUDGMENT
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

George Huerta, an individual on behalf of 
himself and all others similarly situated and 
as a representative plaintiff, 

Plaintiff, 

v. 

First Solar, Inc., a Delaware corporation; 
California Flats Solar, LLC, a Delaware 
Limited Liability Company; CA Flats Solar 
130, LLC, a Delaware Limited Liability 
Company; CA Flats Solar 150, LLC, a 
Delaware Limited Liability Company; Cal 
Flats Solar CEI, LLC, a Delaware Limited 
Liability Company; Cal Flats Solar Holdco, 
LLC, a Delaware Limited Liability 
Company; CSI Electrical Contractors, Inc.; 
Milco National Constructors, Inc.; 
California Compaction Corporation; and 
Does 1 through 10, 

Defendants. 

Case No.:  5:18-cv-06761-BLF 

[PROPOSED] ORDER GRANTING 
DEFENDANT CSI ELECTRICAL 
CONTRACTORS, INC.’S SECOND MOTION 
FOR PARTIAL SUMMARY JUDGMENT 

Date: November 18, 2021 
Time: 9:00 a.m. 
Ctrm: 3 

State Complaint Filed: July 30, 2018 
State First Amended  
    Complaint Filed: October 1, 2018 
Removal Filed:  November 7, 2018 
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2 CASE NO. 5:18-CV-06761-BLF 
[PROPOSED] ORDER GRANTING CSI’S 2ND 

MOTION FOR PARTIAL SUMMARY JUDGMENT
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[PROPOSED] ORDER 

The Court, having reviewed the contents of CSI Electrical Contractors, Inc.’s (“CSI”) 

Second Motion for Partial Summary Judgment (“Motion”), having considered the briefs and 

arguments of the Parties, and finding good cause therein, hereby ORDERS that, pursuant to Federal 

Rules of Civil Procedure 56(d), CSI’s Motion is hereby GRANTED. Specifically, the Court finds 

that there is no dispute as to any material fact as to Plaintiff’s claim for unpaid wages under 

California Wage Order 16, paragraph 5(A), based on the allegation that the first location where 

Plaintiff’s presence was required by CSI was the Security Gate where the badging occurred. 

Accordingly, and not seeing any genuine disputed issues of material fact, partial summary 

judgment is granted.  

IT IS SO ORDERED. 

Dated:   , 2021  
Hon. Beth Labson Freeman 
United States District Judge 
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[PROPOSED] ORDER GRANTING CSI’S 2ND 

MOTION FOR PARTIAL SUMMARY JUDGMENT
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PROOF OF SERVICE 

I, Lillian Marquez, declare: 

I am a citizen of the United States and employed in Los Angeles County, California.  I am 
over the age of eighteen years and not a party to the within-entitled action.  My business address is 
350 South Grand Avenue, Suite 2300, Los Angeles, California 90071.   

On June 8, 2021, I served a copy of the following document(s) described below on the 
interested parties in this action, as follows: 

[PROPOSED] ORDER GRANTING DEFENDANT CSI ELECTRICAL 
CONTRACTORS, INC.’S SECOND MOTION FOR PARTIAL SUMMARY JUDGMENT 

FEDERAL:  I declare that I am employed in the office of a member of the State Bar of this
Court at whose direction the service was made. I declare under penalty of perjury under the
laws of the United States of America and State of California that the above is true and correct.

Executed on June 8, 2021, at Los Angeles, California. 

Lillian Marquez 

BY U.S. MAIL: By placing the document(s) listed above in a sealed envelope with postage
thereon fully prepaid, in the United States mail at Los Angeles, California addressed as set
forth above. I am readily familiar with the firm's practice of collection and processing
correspondence for mailing.  Under that practice it would be deposited with the U.S. Postal
Service on that same day with postage thereon fully prepaid in the ordinary course of
business.  I am aware that on motion of the party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit. 

BY E-MAIL OR ELECTRONIC TRANSMISSION: I electronically served the
documents on the date shown below to the e-mail addresses of the person listed below.  I did
not receive within a reasonable time after the transmission any electronic message or other
indication that the transmission was unsuccessful. 

ELECTRONICALLY: I caused a true and correct copy thereof to be electronically filed
using the Court's Electronic Court Filing ("ECF") System and service was completed by
electronic means by transmittal of a Notice of Electronic Filing on the registered participants
of the ECF System.
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[PROPOSED] ORDER GRANTING CSI’S 2ND 

MOTION FOR PARTIAL SUMMARY JUDGMENT
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SERVICE LIST 

Lonnie Clifford Blanchard, III 
The Blanchard Law Group, APC 
5211 East Washington Blvd., No. 2262 
Commerce, CA  90040 
Tel.:  (213) 599-8255 
Fax:  (213) 402-3949 
Email:  lonnieblanchard@gmail.com 

Attorneys for Plaintiff, 
George Huerta 

Peter Roald Dion-Kindem 
The Dion-Kindem Law Firm 
Peter R. Dion-Kindem, P.C. 
2945 Townsgate Road, Suite 200 
Westlake Village, CA  91361 
Tel.:  (818) 883-4900 
Fax:  (818) 338-2533 
Email:  peter@dion-kindemlaw.com 

Attorneys for Plaintiff, 
George Huerta 

James A. Bowles 
Hill Farrer & Burrill LLP 
One California Plaza 
300 S. Grand Avenue, 37th Floor 
Los Angeles, CA 90071 
Tel.:  (213) 621-0812 
Fax:  (213) 624-4840 
Email:  jbowles@hillfarrer.com 

Attorneys for Defendant, 
Milco National Construction, Inc. 

Daphne Mary Anneet 
Burke, Williams Sorensen, LLP 
444 S. Flower Street 
Suite 2400 
Los Angeles, CA  90071 
Tel.:  (213) 236-0600 
Fax:  (213) 236-2700 
Email:  dnneet@bwslaw.com 

Attorneys for Plaintiff, 
California Compaction Corporation 
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PETER R. DION-KINDEM (SBN 95267) 
THE DION-KINDEM LAW FIRM 
PETER R. DION-KINDEM, P. C. 

2945 Townsgate Road, Suite 200 
Westlake Village, CA 91361 
Telephone: (818) 883-4900 
Fax:  (818) 338-2533 
Email: peter@dion-kindemlaw.com 
 
LONNIE C. BLANCHARD, III (SBN 93530) 
THE BLANCHARD LAW GROUP, APC 
5211 East Washington Boulevard, No. 2262 
Commerce, California 90040 
Telephone: (213) 599-8255
Fax: (213) 402-3949
Email: lonnieblanchard@gmail.com 
 
Attorneys for Plaintiff George Huerta  
 

UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 
 

  

George Huerta, an individual, on behalf of himself 
and all others similarly situated and as a 
representative plaintiff,  

Plaintiff, 

vs. 
 
First Solar, Inc., a Delaware corporation; 
California Flats Solar, LLC, a Delaware Limited 
Liability Company; CA Flats Solar 130, LLC, a 
Delaware Limited Liability Company; CA Flats 
Solar 150, LLC, a Delaware Limited Liability 
Company; Cal Flats Solar CEI, LLC, a Delaware 
Limited Liability Company; Cal Flats Solar 
Holdco, LLC, a Delaware Limited Liability 
Company; CSI Electrical Contractors, Inc.; Milco 
National Constructors, Inc.; California 
Compaction Corporation; and Does 1 through 10, 
 
 Defendants. 

Case No.  5:18-cv-06761-BLF 
CLASS ACTION 
 
Joint Stipulation re Disagreement re Class 
Notice and Request for Status Conference 
 
[Proposed] Order 
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Counsel for Plaintiff George Huerta and Defendant CSI Electrical Contractors, Inc. 

(“Defendant”) (“Parties”) have met and conferred regarding whether any class claims remain and 

whether class notice should be sent to class members in light of the Court’s ruling granting Defendant’s 

Motion for Partial Summary Judgment. Defendant contends that no class claims remain, and Plaintiff 

contends that the 5(A) class claim remains.  

The Parties request a status conference to discuss this and other issues with the Court.  

Dated: May 26, 2021   THE DION-KINDEM LAW FIRM 
 
 

BY: ________________________________ 
PETER R. DION-KINDEM, P.C. 
PETER R. DION-KINDEM 
Attorney for Plaintiff George Huerta 
 

Dated: May 26, 2021   FORD & HARRISON LLP 
 

 
BY:  /S DANIEL B. CHAMMAS 

 DANIEL B. CHAMMAS 
 Attorney for Defendant  
 CSI Electrical Contractors, Inc. 
 

ORDER 

Pursuant to the Parties’ Stipulation, a status conference is set for _______________________ at 

__________________. 
 
 
 
Date:  __________________  ______________________________________

Beth Labson Freeman 
District Court Judge 

 

Case 5:18-cv-06761-BLF   Document 144   Filed 05/26/21   Page 2 of 2

ER 733



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

U
ni

te
d 

St
at

es
 D

is
tri

ct
 C

ou
rt 

N
or

th
er

n 
D

is
tri

ct
 o

f C
al

ifo
rn

ia
 

 

 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 

 

GEORGE HUERTA, 

Plaintiff, 

v. 
 

CSI ELECTRICAL CONTRACTORS, INC., 

Defendant. 
 

Case No.  18-cv-06761-BLF    
 
 
ORDER GRANTING STIPULATION 
AND SETTING CASE MANAGEMENT 
CONFERENCE FOR JUNE 3, 2021 AT 
10:30AM 

 
 

 

 The Court GRANTS the parties’ stipulation at ECF 144 and SETS a case management 

conference for June 3, 2021 at 10:30am. 

 IT IS SO ORDERED. 

Dated: May 26, 2021    

 ______________________________________ 
BETH LABSON FREEMAN 
United States District Judge 
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PETER R. DION-KINDEM (SBN 95267) 
THE DION-KINDEM LAW FIRM 
PETER R. DION-KINDEM, P. C. 

2945 Townsgate Road, Suite 200 
Westlake Village, CA 91361 
Telephone: (818) 883-4900 
Fax:  (818) 338-2533 
Email: peter@dion-kindemlaw.com 
 
LONNIE C. BLANCHARD, III (SBN 93530) 
THE BLANCHARD LAW GROUP, APC 
5211 East Washington Boulevard, No. 2262 
Commerce, California 90040 
Telephone: (213) 599-8255
Fax: (213) 402-3949
Email: lonnieblanchard@gmail.com 
 
Attorneys for Plaintiff George Huerta  
 

UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 
 

  

George Huerta, an individual, on behalf of himself 
and all others similarly situated and as a 
representative plaintiff,  

Plaintiff, 

vs. 
 
First Solar, Inc., a Delaware corporation; 
California Flats Solar, LLC, a Delaware Limited 
Liability Company; CA Flats Solar 130, LLC, a 
Delaware Limited Liability Company; CA Flats 
Solar 150, LLC, a Delaware Limited Liability 
Company; Cal Flats Solar CEI, LLC, a Delaware 
Limited Liability Company; Cal Flats Solar 
Holdco, LLC, a Delaware Limited Liability 
Company; CSI Electrical Contractors, Inc.; Milco 
National Constructors, Inc.; California 
Compaction Corporation; and Does 1 through 10, 
 
 Defendants. 

Case No.  5:18-cv-06761-BLF 
CLASS ACTION 
 
Plaintiff’s Statement re Remaining Claims 
Following Court’s Ruling on Motion of CSI 
Electrical Contractors, Inc. for Partial 
Summary Judgment 
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Pursuant to the Court’s Order dated April 28, 2021 (Dkt 142), Plaintiff responds to the Court’s 

request for Plaintiff’s statement as to what claims Plaintiff contends remain to be tried in this case.  

I. PLAINTIFF’S PARAGRAPH 5(A) CLAIM REMAINS TO BE TRIED. 

A. Plaintiff’s 5(A) claim 

Paragraph 5(A) of Wage Order 16 provides:  

(A) All employer-mandated travel that occurs after the first location where the 

employee’s presence is required by the employer shall be compensated at the employee’s 

regular rate of pay or, if applicable, the premium rate that may be required by the 

provisions of Labor Code Section 510 and Section 3, Hours and Days of Work, above. 

(Emphasis added.)  

Plaintiff has always contended that the first location where the employees’ presence was 

required by CSI was at the Security Gate where the badging occurred. This claim was not dependent 

on, and does not require proof, that the Security Gate was the only location where the employees could 

enter the Solar Site, nor is this claim dependent on, and does not require proof, that a badging process 

occurred at such location. 

B. The Court’s Certification Orders 

On March 12, 2021, the Court entered an Order certifying the 5(A) claim and other claims. (Dkt 

119) Thereafter, on March 18, 2021, the parties stipulated, and the Court ordered, that the 5(A) class be 

defined as follows: 

all non-exempt persons who were employees of or worked for CSI Electrical Contractors, 

Inc. on the construction of the California Flats Solar Project at any time within the period 

from July 30, 2014 through the date of class certification who were not paid for all time 

traveling from Security Gate of the Site where the badging occurred to when they began 

to be paid and from when they stopped being paid to when they arrived back at the 

Security Gate where the badging occurred. (Dkt 127, ¶ 2c) 
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The parties thereafter stipulated, and on March 30, 2021, the Court ordered, that Paragraph 3 of 

the Certification Order be modified as follows: 

3.  The class issues are (1) whether Security Time constituted “hours worked” under 

California law; (2) whether travel time between the Security Gate where the badging 

occurred and the parking lots constituted “hours worked” under California law; (3) 

whether travel time after the Security Gate where the badging occurred was time for 

which class members were entitled to be paid pursuant to Wage Order No. 16 ¶ 5(A); (4) 

whether meal periods constituted “hours worked” under California law; (5) whether CSI 

is liable for penalties under Section 203; (6) whether CSI violated its obligations under 

Section 226(a); (7) whether CSI had a uniform policy that the first location where the 

employee’s presence was required by CSI was the Security Gate where the badging 

occurred; and (8) whether CSI had a uniform policy preventing class members from 

leaving their daily work sites during their meal periods. (Emphasis added.) (Dkt 135.) 

The parties agreed that nothing in their Stipulation “shall preclude any 5A class claim based on 

contention that the Security Gate where the security badging process occurred was the first location 

where the employees’ presence was required by CSI or the Entrance and/or Exit security claims 

involving lines of employee vehicles and other vehicles that occurred to enter and/or exit through the 

Security Gate where the security badging occurred after the Phase 1 Security Gate was initially opened 

in the morning . . .” (Id. ¶ 9.) 

C. CSI’s partial summary judgment motion 

The only issues sought to be adjudicated in Defendant’s motion for partial summary judgment 

relating to the 5(A) claim, and the only issues that were adjudicated by the Court regarding the 5(A) 

claim, are the following: 

3. The requirement that Plaintiff enter the Project from its single entrance does not 

obligate CSI to compensate Plaintiff for reporting to work under Paragraph 5(A) of Wage 

Order 16; 
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. . .  

6. The requirement that Plaintiff “badge in” at a guard shack each morning does not 

obligate CSI to compensate Plaintiff for reporting to work under Paragraph 5(A) of Wage 

Order 16; (Dkt 141, pages 19-20) 

As discussed below, neither of these findings preclude Plaintiff’s 5(A) claim. 

D. There is nothing in Paragraph 5(A) that limits its effect to locations that are the only 
entrance to a specific property at which employees work.  

There is nothing in Paragraph 5(A) that limits its effect to locations that are the only entrance to 

a specific property at which employees work, nor is there any language in Paragraph 5(A) that requires 

employees “report to work” at the first location where their presence is required in order for Paragraph 

5(A) to be applicable. For example, if construction workers were required to be at a specific location at 

the beginning of the day that was not at an entrance to a specific property at which the employees 

worked, such as a gas station or the employer’s office, and then travel to where they worked for the day 

and “report to work” there, they would still be entitled to compensation for all travel to and from that 

first location under Paragraph 5(A).  

Similarly, if the Project had more than one entrance and some employees were first required to 

be present at one entrance and other employees were first required to be present at another entrance, 

they would all be entitled to be paid for travel time occurring after their respective entrances. Plaintiff 

does not need to establish that Plaintiff was required to enter the Project from a single entrance in order 

to pursue a 5(A) claim.  

Here, Plaintiff established through declarations that the Security Gate was in fact the “first 

location where the employee’s presence is required” by CSI. (Huerta Decl. ¶¶ 11, 17; Clarno Decl. ¶¶ 

9, 14; Garcia Decl. ¶¶ 9, 14; Tucker Decl. ¶¶ 11, 16.)  

Huerta Declaration 

 “When the mandatory entrance and exit security process occurred at the Phase 1 Security 

Gate, I was told by CSI management, by the security office, and by other management 
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that the first place the other CSI workers and I were required to be at the beginning of the 

day in order to work was the Phase 1 Security Gate . . . (Huerta Decl., Dkt 128-2, ¶ 11.)  

 To work on the Solar Site, the first place the other workers and I were required to be was 

at the Security Gate where the mandatory security process occurred . . . (Huerta Decl., 

Dkt 128-2, ¶17.) 

Clarno Declaration 

 I was told by CSI management during my orientation for Phase 2 that the first place the 

other CSI workers and I were required to be at the beginning of the day in order to work 

was the Phase 2 Security Gate . . . (Claro Decl., Dkt 128-3, ¶9.) 

 To work at the Solar Site, the other workers and I were required to be present physically 

at the Phase 2 Security Gate . . . (Claro Decl., Dkt 128-3, ¶14.) 

Garcia Declaration 

 I was told by CSI management (including my foreman Daniel Jimenez), for Phase 2 that 

the first place the other CSI workers and I were required to be at the beginning of the day 

in order to work was the Phase 2 Security Gate . . . (Garcia Decl., Dkt 128-5, ¶ 9.) 

 To work at the Solar Site, the first place the other CSI workers and I were required to be 

at the beginning of the day was the Phase 2 Security Gate . . . (Garcia Decl., Dkt 128-5, 

¶14.) 

Tucker Declaration 

 I was told by CSI management during my orientation for Phase 2 that the first place the 

other CSI workers and I were required to be at the beginning of the day in order to work 

was the Phase 2 Security Gate . . . (Tucker Decl., Dkt 128-4, ¶11.) 

 To work at the Solar Site, that the first place the other CSI workers and I were required to 

be at the beginning of the day was the Phase 2 Security Gate . . . (Tucker Decl., Dkt 128-

4, ¶16.) 
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CSI did not produce any evidence contradicting these declarations.  

Thus, even though Plaintiff happened to have entered the Solar Site from a single entrance, 

because the Security Gate was the “first location where the employee’s presence is required” by CSI, 

then all travel occurring thereafter is compensable under Paragraph 5(A). The Court’s finding that “The 

requirement that Plaintiff enter the Project from its single entrance does not obligate CSI to compensate 

Plaintiff for reporting to work under Paragraph 5(A) of Wage Order 16” does not foreclose Plaintiff’s 

5(A) claim. 

E. There is nothing in Paragraph 5(A) that limits its effect to locations where a badging 
process occurs. 

Similarly, there is no language in Paragraph 5(A) that limits its effect to locations where a 

badging process occurs. If, for example, construction workers were required to be at a specific location 

at the beginning of the day, such as a gas station or the employer’s office, and then travel to where they 

“reported to work” and worked for the day, they would be entitled to compensation for all travel to and 

from that first location, regardless of whether there was any “badging” process at that first location or 

whether they “reported to work” at the first location.  

Plaintiff has never contended that the requirement that Plaintiff “badge in” at the Security Gate 

each morning was the fact that obligated CSI to compensate Plaintiff for travel occurring after the 

Security Gate under Paragraph 5(A). Rather, Plaintiff contends that because the Security Gate was the 

location where his and the class members’ presence was first required, he and the class members were 

entitled to be paid for travel occurring thereafter under Paragraph 5(A). Plaintiff would and does have 

this 5(A) claim even if there was no badging process at the Security Gate.  

Here, Plaintiff established through declarations that the Security Gate was in fact the “first 

location where the employee’s presence is required” by CSI. (See declaration citations, supra) CSI did 

not produce any evidence contradicting these declarations.  

Thus, regardless of whether the Security Gate had a badging process, because the Security Gate 

was the “first location where the employee’s presence is required” by CSI, then all travel occurring 

thereafter is compensable under Paragraph 5(A). The Court’s finding that “The requirement that 
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Plaintiff ‘badge in’ at a guard shack each morning does not obligate CSI to compensate Plaintiff for 

reporting to work under Paragraph 5(A) of Wage Order 16” therefore does not foreclose Plaintiff’s 

5(A) claim. 

II. REMAINING CLAIMS FOR UNPAID “HOURS WORKED” 

If CSI had believed that all of Plaintiff’s claims were meritless, it would have filed a motion for 

summary judgment, not a motion for partial summary judgment. 

In Plaintiff’s operative First Amended Complaint, Plaintiff alleges: 

30. Plaintiff and other class members were subject to wrongfully unpaid off-the-clock 

work time before their scheduled start times and after their scheduled stop times but were 

only paid for the time between their scheduled start and stop times. Specifically, the 

Project is located on the Jack Ranch. To get to the Solar Site, it was necessary to pull off 

Highway 46 and drive onto a road. The Security Gate Entrance to the Solar Site is about a 

quarter of a mile or so from the intersection of Highway 46 and this road (“Security Gate 

Entrance”). . . . Defendants required him and other class members to arrive at the 

Security Gate Entrance controlled by Defendants, to wait in vehicle lines for 

Defendants’ biologists to approve the road for travel, then wait in a vehicle line to have 

their badges swiped (“badge in”) by a person or persons employed or controlled by 

Defendants. . . .  

31.  Approximately a month after Plaintiff began working at Phase Two of the Project 

under California Compaction, in or about April 2018, Defendants created a new badging 

station, further up the Solar Site Access Road and closer to the parking lots, that was 

approximately seven to eight miles from the Security Gate Entrance (“Second Badging 

Station”). Although, the badging location changed, Defendants maintained the original 

Security Gate Entrance and continued to require class members to wait outside the 

original Security Gate Entrance in the mornings until the biologists had approved 

travel on the Solar Site Access Road. . . .  
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32. When they arrived at the parking lot, Plaintiff and other class members were required 

to wait in lines to sign in on approximately four sign-in sheets in the lot. Because of the 

large number of workers, class members could have to wait 10 to 15 minutes to get 

through these lines. Once they signed the sheet, class members were generally required to 

locate their crews and either attend company meetings or take company transport to the 

specific locations where they were to work that day (“Installation Sites”). . . .  

33.  The times recorded by Defendants as class members’ start times were their scheduled 

times and reflected the time at which Defendants expected class members to be either at 

company meetings or at their designated Installation Sites. The start times therefore did 

not reflect the actual time Plaintiff and other class members were under Defendants’ 

control. Specifically, the start time failed to reflect Plaintiff and other class members’ 

arrival at Defendants’ Security Gate Entrance, their time waiting to get through that 

gate, the time of the controlled drive to the Second Badging Station (during the 

applicable period), the time waiting in line to badge through the Second Badging Station 

(during the applicable period), the time of the controlled drive from the Second Badging 

Station to their assigned parking lot (during the applicable period), the time waiting in 

line to sign in for the day, or the time to travel from the sign-in locations to the 

morning meeting location or Installation Sites. 

34.  Similarly, at the end of the day, the stop times recorded by Defendants were Plaintiff 

and other class members’ scheduled stop times and did not reflect the actual time at 

which Plaintiff and other class members were no longer under Defendants’ control. . . .  

. . .  

36.  Plaintiff and class members were entitled to be paid for all hours worked for 

Defendants, including time waiting outside of the Entrance Security Gate, travel time 

between the Entrance Security Gate and the parking lot, badging time, waiting in line to 
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sign in time, and travel time to meetings and/or Installation Sites in the mornings. 

(Emphasis added.) 

CSI’s motion for partial summary judgment did not seek to adjudicate, and the Order granting 

CSI’s motion for partial summary judgment did not adjudicate, every element of time that Plaintiff 

alleged constituted hours worked for which Plaintiff was not paid. Moreover, in the Stipulation agreed 

to and ordered by the Court, the parties stipulated that “Plaintiff George Huerta’s claim that he was 

required to arrive at the Phase 1 Security Gate at a specific time before it opened is not a part of the 

class claims and is only part of Huerta’s individual claims.” (Dkt 135, ¶ 8.) 

Therefore, the unadjudicated individual claims remain to be tried.   

III. MEDIATION WITH MAGISTRATE JUDGE 

Plaintiff’s counsel has met and conferred with CSI’s counsel. Plaintiff is willing to accept a 

settlement conference referral to a magistrate judge regarding this case. Defendant’s counsel has 

indicated that he needs to evaluate Plaintiff’s position as to the remaining issues before his client can 

decide whether to accept a settlement conference referral to a magistrate judge regarding this case.1

Dated: May 3, 2021 THE DION-KINDEM LAW FIRM

 
 

BY: ________________________________ 
PETER R. DION-KINDEM, P.C. 
PETER R. DION-KINDEM 
Attorney for Plaintiff George Huerta 

 
1 The Durham case is set for mediation with a private mediator on June 29, 2021. 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 

 

GEORGE HUERTA, 

Plaintiff, 

v. 
 

CSI ELECTRICAL CONTRACTORS, 
INC., 

Defendant. 
 

Case No.  18-cv-06761-BLF    
 
 
ORDER ON REMAINING ISSUES AND 
SETTLEMENT CONFERENCE 

 

 

 

 On April 28, 2021, the Court issued an order granting Defendant’s motion for partial 

summary judgment in full. The Court DIRECTS Plaintiff to inform the Court of the remaining 

claims in this case no later than May 5, 2021.  

The parties SHALL inform the Court no later than May 5, 2021 whether they would 

appreciate a settlement conference referral to a magistrate judge regarding this case and all related 

cases.  

 IT IS SO ORDERED. 

 

Dated:  April 28, 2021  

 ______________________________________ 
BETH LABSON FREEMAN 
United States District Judge 

______________________________________
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PETER R. DION-KINDEM (SBN 95267)
THE DION-KINDEM LAW FIRM
PETER R. DION-KINDEM, P. C.

2945 Townsgate Road, Suite 200
Westlake Village, CA 91361
Telephone: (818) 883-4900
Fax: (818) 338-2533
Email: peter@dion-kindemlaw.com

LONNIE C. BLANCHARD, III (SBN 93530)
THE BLANCHARD LAW GROUP, APC
5211 East Washington Boulevard, No. 2262
Commerce, California 90040
Telephone: (213) 599-8255
Fax: (213) 402-3949
Email: lonnieblanchard@gmail.com

Attorneys for Plaintiff George Huerta

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

The parties stipulate and request that the Court enter an Order modifying the Court’s Class 

Certification Order to clarify certain of the certified issues. 

George Huerta, an individual, on behalf of himself 
and all others similarly situated and as a 
representative plaintiff, 

Plaintiff,

vs.

First Solar, Inc., a Delaware corporation; 
California Flats Solar, LLC, a Delaware Limited 
Liability Company; CA Flats Solar 130, LLC, a 
Delaware Limited Liability Company; CA Flats 
Solar 150, LLC, a Delaware Limited Liability 
Company; Cal Flats Solar CEI, LLC, a Delaware 
Limited Liability Company; Cal Flats Solar 
Holdco, LLC, a Delaware Limited Liability 
Company; CSI Electrical Contractors, Inc.; Milco 
National Constructors, Inc.; California
Compaction Corporation; and Does 1 through 10,

Defendants.

Case No.  5:18-cv-06761-BLF
CLASS ACTION

SECOND JOINT STIPULATION FOR 
ORDER CLARIFYING CLASS 
CERTIFICATION ORDER
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1. On January 21, 2021, this Court held a hearing on Plaintiff’s motion for class certification.

2. At the hearing, the parties agreed that the relevant location was the Security Gate where the 

security badging process occurred.

3. On March 18, 2021, the parties filed a stipulation and order asking the Court to modify the class 

certification order “to conform to the agreement reached at the class certification hearing, 

pursuant to which the proposed classes and issues were modified in part to make it clear that the 

relevant Security Gate location was the location where the badging occurred.”

4. On March 18, 2021, this Court signed the order granting the stipulation.

5. On March 26, 2021, CSI filed a petition with the Ninth Circuit for permission to appeal the class 

certification order (“Petition”).

6. The parties agree to further clarify the 5A class claim so that CSI can dismiss its Petition and to 

modify the certified issue with respect to the 5A claim to conform to the language of the Wage 

Order, which provides: 

(A) All employer-mandated travel that occurs after the first location where the 
employee’s presence is required by the employer shall be compensated at the employee’s 
regular rate of pay or, if applicable, the premium rate that may be required by the 
provisions of Labor Code Section 510 and Section 3, Hours and Days of Work, above.
(Emphasis added.) 

7. The parties agree that Paragraph 3 of the Certification Order be modified as follows:

3. The class issues are (1) whether Security Time constituted “hours worked” under 
California law; (2) whether travel time between the Security Gate where the badging 
occurred and the parking lots constituted “hours worked” under California law; (3) 
whether travel time after the Security Gate where the badging occurred was time for 
which class members were entitled to be paid pursuant to Wage Order No. 16 ¶ 5(A); (4) 
whether meal periods constituted “hours worked” under California law; (5) whether CSI 
is liable for penalties under Section 203; (6) whether CSI violated its obligations under 
Section 226(a); (7) whether CSI had a uniform policy that the first location where the
employee’s presence was required by CSI was the Security Gate where the badging 
occurred; and (8) whether CSI had a uniform policy preventing class members from 
leaving their daily work sites during their meal periods.

8. Plaintiff George Huerta’s claim that he was required to arrive at the Phase 1 Security Gate at a 

specific time before it opened is not a part of the class claims and is only part of Huerta’s 

individual claims. The class claims do not include any allegation and will not include or require 
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proof that class members were instructed or required to arrive at the Phase 1 Security Gate at a 

specific time or at the same time before it opened. The class claims do not include any allegation 

and will not include or require proof that class members were instructed or required to arrive at 

the Phase 2 Security Gate at a specific time or at the same time after the Project opened.

9. Nothing contained herein shall preclude any 5A class claim based on contention that the Security 

Gate where the security badging process occurred was the first location where the employees’

presence was required by CSI or the Entrance and/or Exit security claims involving lines of 

employee vehicles and other vehicles that occurred to enter and/or exit through the Security Gate 

where the security badging occurred after the Phase 1 Security Gate was initially opened in the 

morning.

Dated: March 29, 2021 THE DION-KINDEM LAW FIRM

BY: ________________________________
PETER R. DION-KINDEM, P.C.
PETER R. DION-KINDEM
Attorney for Plaintiff George Huerta

Dated: March 29, 2021 FORD & HARRISON LLP

BY: /S DANIEL B. CHAMMAS
DANIEL B. CHAMMAS
Attorney for Defendant 
CSI Electrical Contractors, Inc.
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LONNIE C. BLANCHARD, III (SBN 93530)
THE BLANCHARD LAW GROUP, APC
5211 East Washington Blvd. # 2262
Commerce, CA 90040
Telephone: (213) 599-8255
Fax: (213) 402-3949
Email: lonnieblanchard@gmail.com

Attorneys for Plaintiff George Huerta

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

George Huerta, an individual, on behalf of himself
and all others similarly situated and as a
representative plaintiff,

Plaintiff,

vs.

First Solar, Inc., a Delaware corporation;
California Flats Solar, LLC, a Delaware Limited
Liability Company; CA Flats Solar 130, LLC, a
Delaware Limited Liability Company; CA Flats
Solar 150, LLC, a Delaware Limited Liability
Company; Cal Flats Solar CEI, LLC, a Delaware
Limited Liability Company; Cal Flats Solar
Holdco, LLC, a Delaware Limited Liability
Company; CSI Electrical Contractors, Inc.; Milco
National Constructors, Inc.; California
Compaction Corporation; and Does 1 through 10,

Defendants.

Case No. 5:18-cv-06761-BLF
CLASS ACTION

[Proposed] Order Modifying Class 
Certification Order
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The Court, having considered the parties’ Stipulation for an Order clarifying the Class 

Certification Order, orders as follows:

1. Paragraph 3 of the Order is modified as follows:

3. The class issues are (1) whether Security Time constituted “hours worked” under California 

law; (2) whether travel time between the Security Gate where the badging occurred and the 

parking lots constituted “hours worked” under California law; (3) whether travel time after the 

Security Gate where the badging occurred was time for which class members were entitled to 

be paid pursuant to Wage Order No. 16 ¶ 5(A); (4) whether meal periods constituted “hours 

worked” under California law; (5) whether CSI is liable for penalties under Section 203; (6) 

whether CSI violated its obligations under Section 226(a); (7) whether CSI had a uniform 

policy that the first location where the employee’s presence was required by CSI was the 

Security Gate where the badging occurred; and (8) whether CSI had a uniform policy 

preventing class members from leaving their daily work sites during their meal periods. 

Dated: _________________
BETH LABSON FREEMAN
UNITED STATES DISTRICT JUDGE 
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PETER R. DION-KINDEM (SBN 95267)
THE DION-KINDEM LAW FIRM
PETER R. DION-KINDEM, P. C.

2945 Townsgate Road, Suite 200
Westlake Village, CA 91361
Telephone: (818) 883-4900
Fax: (818) 338-2533
Email: peter@dion-kindemlaw.com

LONNIE C. BLANCHARD, III (SBN 93530)
THE BLANCHARD LAW GROUP, APC
5211 East Washington Boulevard, No. 2262
Commerce, California 90040
Telephone: (213) 599-8255
Fax: (213) 402-3949
Email: lonnieblanchard@gmail.com

Attorneys for Plaintiff George Huerta

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

The parties stipulate and request that the Court enter an Order modifying the Court’s Class 

Certification Order to clarify certain of the certified issues. 

George Huerta, an individual, on behalf of himself 
and all others similarly situated and as a 
representative plaintiff, 

Plaintiff,

vs.

First Solar, Inc., a Delaware corporation; 
California Flats Solar, LLC, a Delaware Limited 
Liability Company; CA Flats Solar 130, LLC, a 
Delaware Limited Liability Company; CA Flats 
Solar 150, LLC, a Delaware Limited Liability 
Company; Cal Flats Solar CEI, LLC, a Delaware 
Limited Liability Company; Cal Flats Solar 
Holdco, LLC, a Delaware Limited Liability 
Company; CSI Electrical Contractors, Inc.; Milco 
National Constructors, Inc.; California
Compaction Corporation; and Does 1 through 10,

Defendants.

Case No.  5:18-cv-06761-BLF
CLASS ACTION

SECOND JOINT STIPULATION FOR 
ORDER CLARIFYING CLASS 
CERTIFICATION ORDER
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1. On January 21, 2021, this Court held a hearing on Plaintiff’s motion for class certification.

2. At the hearing, the parties agreed that the relevant location was the Security Gate where the 

security badging process occurred.

3. On March 18, 2021, the parties filed a stipulation and order asking the Court to modify the class 

certification order “to conform to the agreement reached at the class certification hearing, 

pursuant to which the proposed classes and issues were modified in part to make it clear that the 

relevant Security Gate location was the location where the badging occurred.”

4. On March 18, 2021, this Court signed the order granting the stipulation.

5. On March 26, 2021, CSI filed a petition with the Ninth Circuit for permission to appeal the class 

certification order (“Petition”).

6. The parties agree to further clarify the 5A class claim so that CSI can dismiss its Petition and to 

modify the certified issue with respect to the 5A claim to conform to the language of the Wage 

Order, which provides: 

(A) All employer-mandated travel that occurs after the first location where the 
employee’s presence is required by the employer shall be compensated at the employee’s 
regular rate of pay or, if applicable, the premium rate that may be required by the 
provisions of Labor Code Section 510 and Section 3, Hours and Days of Work, above.
(Emphasis added.) 

7. The parties agree that Paragraph 3 of the Certification Order be modified as follows:

3. The class issues are (1) whether Security Time constituted “hours worked” under 
California law; (2) whether travel time between the Security Gate where the badging 
occurred and the parking lots constituted “hours worked” under California law; (3) 
whether travel time after the Security Gate where the badging occurred was time for 
which class members were entitled to be paid pursuant to Wage Order No. 16 ¶ 5(A); (4) 
whether meal periods constituted “hours worked” under California law; (5) whether CSI 
is liable for penalties under Section 203; (6) whether CSI violated its obligations under 
Section 226(a); (7) whether CSI had a uniform policy that the first location where the
employee’s presence was required by CSI was the Security Gate where the badging 
occurred; and (8) whether CSI had a uniform policy preventing class members from 
leaving their daily work sites during their meal periods.

8. Plaintiff George Huerta’s claim that he was required to arrive at the Phase 1 Security Gate at a 

specific time before it opened is not a part of the class claims and is only part of Huerta’s 

individual claims. The class claims do not include any allegation and will not include or require 
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proof that class members were instructed or required to arrive at the Phase 1 Security Gate at a 

specific time or at the same time before it opened. The class claims do not include any allegation 

and will not include or require proof that class members were instructed or required to arrive at 

the Phase 2 Security Gate at a specific time or at the same time after the Project opened.

9. Nothing contained herein shall preclude any 5A class claim based on contention that the Security 

Gate where the security badging process occurred was the first location where the employees’

presence was required by CSI or the Entrance and/or Exit security claims involving lines of 

employee vehicles and other vehicles that occurred to enter and/or exit through the Security Gate 

where the security badging occurred after the Phase 1 Security Gate was initially opened in the 

morning.

Dated: March 29, 2021 THE DION-KINDEM LAW FIRM

BY: ________________________________
PETER R. DION-KINDEM, P.C.
PETER R. DION-KINDEM
Attorney for Plaintiff George Huerta

Dated: March 29, 2021 FORD & HARRISON LLP

BY: /S DANIEL B. CHAMMAS
DANIEL B. CHAMMAS
Attorney for Defendant 
CSI Electrical Contractors, Inc.
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THE BLANCHARD LAW GROUP, APC
5211 East Washington Blvd. # 2262
Commerce, CA 90040
Telephone: (213) 599-8255
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Email: lonnieblanchard@gmail.com

Attorneys for Plaintiff George Huerta

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

George Huerta, an individual, on behalf of himself
and all others similarly situated and as a
representative plaintiff,

Plaintiff,

vs.

First Solar, Inc., a Delaware corporation;
California Flats Solar, LLC, a Delaware Limited
Liability Company; CA Flats Solar 130, LLC, a
Delaware Limited Liability Company; CA Flats
Solar 150, LLC, a Delaware Limited Liability
Company; Cal Flats Solar CEI, LLC, a Delaware
Limited Liability Company; Cal Flats Solar
Holdco, LLC, a Delaware Limited Liability
Company; CSI Electrical Contractors, Inc.; Milco
National Constructors, Inc.; California
Compaction Corporation; and Does 1 through 10,

Defendants.

Case No. 5:18-cv-06761-BLF
CLASS ACTION

[Proposed] Order Modifying Class 
Certification Order
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The Court, having considered the parties’ Stipulation for an Order clarifying the Class 

Certification Order, orders as follows:

1. Paragraph 3 of the Order is modified as follows:

3. The class issues are (1) whether Security Time constituted “hours worked” under California 

law; (2) whether travel time between the Security Gate where the badging occurred and the 

parking lots constituted “hours worked” under California law; (3) whether travel time after the 

Security Gate where the badging occurred was time for which class members were entitled to 

be paid pursuant to Wage Order No. 16 ¶ 5(A); (4) whether meal periods constituted “hours 

worked” under California law; (5) whether CSI is liable for penalties under Section 203; (6) 

whether CSI violated its obligations under Section 226(a); (7) whether CSI had a uniform 

policy that the first location where the employee’s presence was required by CSI was the 

Security Gate where the badging occurred; and (8) whether CSI had a uniform policy 

preventing class members from leaving their daily work sites during their meal periods. 

Dated: _________________
BETH LABSON FREEMAN
UNITED STATES DISTRICT JUDGE 
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LONNIE C. BLANCHARD, III (SBN 93530)
THE BLANCHARD LAW GROUP, APC
5211 East Washington Blvd. # 2262
Commerce, CA 90040
Telephone: (213) 599-8255
Fax: (213) 402-3949
Email: lonnieblanchard@gmail.com

Attorneys for Plaintiff George Huerta 

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

George Huerta, an individual, on behalf of himself
and all others similarly situated and as a 
representative plaintiff,

Plaintiff,

vs.

First Solar, Inc., a Delaware corporation; 
California Flats Solar, LLC, a Delaware Limited 
Liability Company; CA Flats Solar 130, LLC, a 
Delaware Limited Liability Company; CA Flats 
Solar 150, LLC, a Delaware Limited Liability 
Company; Cal Flats Solar CEI, LLC, a Delaware 
Limited Liability Company; Cal Flats Solar 
Holdco, LLC, a Delaware Limited Liability 
Company; CSI Electrical Contractors, Inc.; Milco
National Constructors, Inc.; California 
Compaction Corporation; and Does 1 through 10,

Defendants.

Case No. 5:18-cv-06761-BLF
CLASS ACTION

Plaintiff’s Objections to Declarations 
submitted by Defendant CSI Electrical 
Contractors, Inc. in its Reply Papers re 
Motion for Partial Summary Judgment

Date: April 8, 2021
Time: 9:00 a.m.
Crtrm: 3
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I. THE NEW DECLARATIONS SHOULD BE STRICKEN.

The declarations submitted with CSI’s reply brief raise new facts, which is not permitted. (See

Provenz v. Miller (9th Cir. 1996) 102 F.3d 1478, 1483 (“Where new evidence is presented in a reply to

a motion for summary judgment, the district court should not consider the new evidence without giving

the non-movant an opportunity to respond.” (internal quotation marks and alterations omitted));

Schwartz v. Upper Deck Co. (S.D. Cal. 1999) 183 F.R.D. 672, 682 (“It is well accepted that raising of

new issues and submission of new facts in [a] reply brief is improper.” (internal quotation marks

omitted)). A court may strike new evidence raised for the first time in a reply. (Roe v. Doe (N.D. Cal.,

June 30, 2009, No. C 09-0682 PJH) 2009 WL 1883752, at *5.)

Accordingly, Plaintiff requests that the Court strike the two declarations submitted by CSI for

the first time in its reply papers. If the Court is going to consider such declarations, Plaintiff should be

given leave to respond to same. See Local Rule 7-3(d), which provides in relevant part:

(d) Supplementary Material. Once a reply is filed, no additional memoranda, papers or
letters may be filed without prior Court approval, except as follows:

(1) Objection to Reply Evidence. If new evidence has been submitted in the reply, the
opposing party may file within 7 days after the reply is filed, and serve an Objection to Reply
Evidence, which may not exceed 5 pages of text, stating its objections to the new evidence,
which may not include further argument on the motion. The Objection to Reply Evidence
must be filed and served not more than 7 days after the reply was filed. . . .

II. PLAINTIFF OBJECTS TO THE DECLARATION OF DANIEL CHAMMAS.

Mr. Chammas seeks to attach additional pages from Plaintiff’s deposition transcript. This is 

improper. Defendant had the opportunity to present whatever evidence it wanted to present in its 

moving papers and should not be permitted to sandbag Plaintiff by attempting to present additional 

evidence in its reply papers.

III. THE DECLARATION OF KEITH MENDES SHOULD BE STRICKEN.

CSI offers the declaration of Mr. Mendes in support of its Reply Memorandum. This is replete

with inadmissible and irrelevant conclusions and inadmissible hearsay. Defendant had the opportunity 

to present whatever evidence it wanted to present in its moving papers and should not be permitted to 

sandbag Plaintiff by attempting to present additional evidence in its reply papers. His testimony, even if 

proper, is irrelevant to any issue before this Court on this motion in any event.
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Dated: March 29, 2021 THE DION-KINDEM LAW FIRM

BY: ________________________________
PETER R. DION-KINDEM, P.C.
PETER R. DION-KINDEM
Attorneys for Plaintiff George Huerta
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SQTNMZd̀�ReZJf �̀KKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKK�3

JJJK Zee�Oc�SQTNMZd̀�ReZJf �̀ZNJ̀JLg�OQM�Oc�hZPgJLg�

aNORT̀ �̀ZM�MST�gQZNP�̀SZRi�cZJe�Z̀ �Z�fZMMTN�Oc�eZj�KKKKKKKKKKKKKKKKKKKKKKKKK�3

ZK Mkl�hmnol�Jpqhmnol�Ors�atuvlww�Jw�Lus�Zpmxuourw�Mu�Mkl�hmo�̀lmtvk�

Rmwlw�KKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKK�3

hK Mkl�hmno�poyJp�Zs�Mkl�grmtn�̀kmvz�Pulw�Lus�Nl{r�tl�Ru|}lpwms�up�

Qpnlt�amtmotm}k�6~Z��O��jmol�Otnlt�27�KKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKK�7

RK R̀J�P�n�Lus��̀r��lt�ut�alt|�s��jutz�Prt�po�Mkl�hmno�po�atuvlww�KKKKKKKKKKKKKKKKKKKKK�7

JbK jSTMSTN�ON�LOM�TfaeO�TT̀�RZL�Q̀ T�MST�MJfT�

TccTRMJbTe��cON�MSTJN�OjL�aQNaÒ T̀�J̀�LOM�MST�MT̀M�
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3;3;�hiji�k�lmi�nopqj�82;;6�rsiki�stui�vwxi�33g�3;3;y��iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii��26�

bXVYWTzX{�YZbX|X}z]̀Wg�

������729�~i�j�wwi�3��23;9�rsiki�stui�3;;:y��iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii��4�

b\WYX{�YZ��d�Va]zg�

3;29�hiji�k�lmi�nopqj�343764�rsiki�stui���mi�28g�3;29y��iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii��25g�26�

�Xc�Ŵ�YZ��cc}�g�

3;25�hiji�k�lmi�nopqj�35893�r�iki�stui�~��i�37g�3;25y��iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii��3�

�V]aa]T�YZ��Ẁ\}g�
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hM;DiHMDi?�MFB�K;F<Cj�ki<;?A�A;Hi<B�?MA?�EAGI�DC�?M<�A>?FNF?F<B�;<liF;<@�KI�mno�A;<�

>DEJ<GBAKL<�K<>AiB<�?M<I�J;<N<G?<@�<EJLDI<<B�C;DE�iBFGH�?M<�?FE<�<CC<>?FN<LI�CD;�?M<F;�DpG�

Ji;JDB<BO�oG�A�L<GH?MI�@FB>iBBFDGj�?MFB�mDi;?�;<=<>?<@�?M<�<qA>?�BAE<�A;HiE<G?�FG�rstuutvO�oG�?MA?�

>AB<j�?MFB�mDi;?�GD?<@�?MA?�w;FCCFG�A;Hi<@�?MA?�xynA>MB�pD;z<;B�MA@�GD�AKFLF?I�?D�;iG�<;;AG@B�DG><�

?M<I�JABB<@�?M;DiHM�?M<�n<>i;F?I�wA?<{�AG@�?MA?�AC?<;�JABBFGH�?M;DiHM�?M<�n<>i;F?I�wA?<�y?M<I�p<;<�

GD?�C;<<�?D�iB<�?M<�?FE<�<CC<>?FN<LI�CD;�?M<F;�DpG�Ji;JDB<BO{|�rstuutvj�49:�}O�niJJ�4@�A?�2:88�

~>F?FGH�w;FCCFG{�K;F<C�O�hMFB�mDi;?�M<L@�?MA?�x�LAFG?FCC�B�A;HiE<G?�EFBB<B�?M<�<BB<G?FAL�JDFG?j|�

MDL@FGH�?MA?�x�LAFG?FCC�B�A;HiE<G?�FB�GD?�BALF<G?�K<>AiB<�GD�<EJLDI<<�FG�AGI�pD;z�>DG?<q?�@;FNFGH�

M<;�DpG�N<MF>L<�>DiL@�;iG�<;;AG@B�pMFL<�y?;AN<LFGH�DG�?M<�<EJLDI<;�B�J;<EFB<B�K<CD;<�pD;z{|�AG@�

?MA?�xy�?�M<�CA>?�?MA?��LAFG?FCC�>DiL@�GD�LDGH<;�;iG�AG�<;;AG@�pMFL<�DG�?M<��;D=<>?��BF?<��@D<B�GD?�

BJ<Az�?D�?M<�L<N<L�DC�>DG?;DLO{|�����~>F?FGH�nA>MB{�K;F<C�O�hM<��FG?M�mF;>iF?�;<=<>?<@�w;FCCFG{B�

F@<G?F>AL�A;HiE<G?�AB�p<LLj�GD?FGH�?MA?�MFB�@;FN<�xED;<�>LDB<LI�;<B<EKL<B�A�>DG?FGiA?FDG�DC�MFB�

>DEEi?<j|�AG@�MDL@FGH�?MA?�x�?�M<�;iL<B�HDN<;GFGH�?M<�@;FN<�p<;<�GD?�JA;?F>iLA;LI�Ki;@<GBDE<�

AG@�;<CL<>?<@�?M<�GA?i;<�DC�?M<�J;DJ<;?I�A�;<ED?<j�J;FNA?<�;AG>M�>DG?AFGFGH�>A??L<j�AB�p<LL�AB�

<G@AGH<;<@�BJ<>F<B�AG@�?M<F;�MAKF?A?O|�rstuutvj�842�}<@O��JJqO�A?�3�2�3�3O�

oG�MFB�K;F<Cj�ki<;?A�@D<B�GD?�A;Hi<�?MA?�?M<�;iL<B�p<;<�AGI�@FCC<;<G?�?MAG�?MDB<�FG�?M<�

rstuutv��>?FDGO��Fz<�w;FCCFGj�ki<;?A�;<LF<B�M<ANFLI�DG���st��t�v��������������tv�j�33�mALO�5?M�6�6�

~3:::�j�ABB<;?FGH�?MA?���st��t�v�>DEJ<LB�>DEJ<GBA?FDG�CD;�?M<�?FE<�FG�ki<;?A{B�N<MF>L<�C;DE�?M<�

EDE<G?�?MA?�M<�AJJ;DA>M<B�?M<�B<>i;F?I�HA?<O��iB?�AB�FG���st��t�vj�A;Hi<B�ki<;?Aj�mno�x@<?<;EFG<@�

pM<Gj�pM<;<�AG@�MDp�<EJLDI<<B�p<;<�?D�?;AN<L�K<?p<<G�?M<�n<>i;F?I�wA?<�AG@�?M<�JA;zFGH�LD?BO|�

~�JJO�A?�25O��xmno�>DG?;DLB�yMDp{�?M<�pD;z<;B�EiB?�?;AN<L���?M<I�A;<�LFEF?<@�FG�MDp�CAB?�?M<I�>AG�

HDj�pM<?M<;�?M<I�>AG�B?DJj�pM<?M<;�?M<I�>AG�JABB�D?M<;�N<MF>L<Bj|�AG@�xmno�B�pD;z<;B�p<;<�

>DGCFG<@�?D�?M<��>><BB��DA@�=iB?�AB�?M<���st��t�v�pD;z<;B�p<;<�>DGCFG<@�?D�?M<�KiB<B�;<liF;<@�

?D�iB<�A�BJ<>FCF>�;Di?<�DG�J;FNA?<�LAG@�AC?<;�<G?<;FGH�?M<�B<>i;<@�nF?<�AG@�p<;<�BiK=<>?�?D�B?;FGH<G?�

������ ¡¢£¤¥£¦§̈§¡£©ª«���¬­¤®̄ �°±�¡²¦���«³́�µ�¦²¶·�¶·¡���̧�¹��¡¡�­º�·¡

ER 768



����������	
���
��
�

��������
�������

��
�������


��
��������������� �!"#"��$%&�

'�&��'��()��*�+%,�$*-�&�-���.++�*(��&�
/�(-���&�*�+�*(-�%��.//�*,�0.'1/��(�

2

3

4

5

6

7

8

�

9

2:

22

23

24

25

26

27

28

2�

29

3:

32

33

34

35

36

37

38

3��

;<=>?<@A�<BC?�DEF>�>ECG�;<H@I�I<�DEJ@C�<=�>EC�K;;CAA�L<FIMN�OPQRS��

T<�UC�;@CF?V�WXY�;C?>FJ=@G�JA�=<>�F?ZHJ=Z�>EF>�?H@CA�[?<EJUJ>J=Z�;C?>FJ=�;<=IH;>�<?�

?CZH@F>J=Z�F=�C\[@<GCC]A�[F>E�<̂�>?FBC@�<?IJ=F?J@G�I<�=<>�DF??F=>�;<\[C=AF>J<=�<?�>EF>�AH;E�?H@CA�

;F==<>�;<=A>J>H>C�;<\[C=AFU@C�;<=>?<@M�W<=>C_>V�E<DCBC?V�JA�CBC?G>EJ=ZV�F=I�>EC�̀@CBC@�<̂�;<=>?<@N�

>EF>�AH;E�?H@CA�J\[<AC�<=�F=�C\[@<GCC�>?FBC@J=Z�<=�>EC�C\[@<GC?]A�[?C\JACA�UĈ<?C�F=I�F̂>C?�
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Y=�bcdeffecgV�̂<?�C_F\[@CV�>EC�W<H?>�EC@I�>EF>�F�UHA�?JICh=<>�<=�>EC�C\[@<GC?]A�

[?C\JACAhDFA�;<\[C=AFU@C�UC;FHAC�J>�DFA�?CiHJ?CI�F=I�>EC?Ĉ<?C�̀[?<EJUJ>jCIk�j>EC�C\[@<GCCAk�
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A;E<<@V�A><[�̂<?�U?CFâFA>�UĈ<?C�D<?aV�<?�?H=�<>EC?�C??F=IA�?CiHJ?J=Z�>EC�HAC�<̂�F�;F?M�l@FJ=>Ĵ̂A�
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]<H?@E�@?MH;�@>�ĤESH�BHL@M>I��:NOP�_R�E?F<MIF�@JE@�JH�WM;�I>@�EQQHFMIF�@JE@�@JH�@MGH�>V�JM;�

GHEQ�_?HE[�;J><QS�_H�L>G=HI;E@HS�̀_HLE<;H�JH�UE;�I>@�?HQMĤHS�>V�EQQ�S<@R\DY�_<@�>IQR�W@JE@�@JH�
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QRSTUVSWXSVY�ZRVST[�\]�[TTVŴ T\_̀�TX�SVaS\TV�b[̀V�cSdVS��6�[_d�eSV[TV�_Va�f[ag�

hRi]VeT\X_�jkl�̂SXm\dV]�TU[T�nhRi]VeT\X_]�jolY�jplY�=HF�qrs�Xt�hVeT\X_��:Y�uV[f�vVS\Xd]Y�BC=>>�
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T>E>\?X�T><w>@>\h�C]È <=hy�CR�M@<\F�H]@<W�
�3:[�TTC[�<�;?@<x<W?�T>E>\?X�T><w>@>\h�
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C]È <=hy�CHS�d@?c\W>c<@�C]=\W<c\]WF[�S=cBy�
K>@c]�I<\>]=<@�C]=F\WZc\]WF[�S=cBy�
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� ov�=A@<nBxqm�rlBkz{]�\HIRGJ_�UXO�QVRNTOJUh[i�HG[UOQ�IeVbO�GJ�I�[OIHOQ��OQOLIH
}~\LO[[�OJbOHV\O�IJQ�IWWG~GJ_�I�\LOd\IGQ�IGL�eGHHE�IJQ�RIN[GJ_�UXO�OJbOHV\O�UV�eO�QOHGbOLOQ�UV
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�$ ��il�cm[d�]̂[�in[�cj��"�f[idb$����̂im[�o[dbc̀ih�p̀ckh[an[�cj�[iĝ�cj�]̂[�li]][db�b[]�

jcd]̂�e[hck�ìaY�\j�gihh[a�ìa�bkcd̀�ib�i�k\]̀[bbY���gcqha�ìa�kcqha�][b]\jf�gclo[][̀]hf�]c�]̂[b[�

jig]b$�

�$ ��il�ì��bbcg\i][�r\d[g]cd�k\]̂�s[dp[h[f�t[b[idĝ�udcqo�vwstuwxY�i�j\dl�]̂i]�

odcm\a[b�bcô\b]\gi][a�ìihfb[b�ìa�gc̀bqh]\̀n�\̀�li]][db�\̀mchm\̀n�[gc̀cl\gbY�b]i]\b]\gbY�ìa�

j\̀ìg[$���[id̀[a�lf�siĝ[hcd�cj��d]b�a[nd[[�\̀��gc̀cl\gb�vgql�hiqa[Y�k\]̂�̂c̀cdbx�jdcl�

�hid[lc̀]�_gZ[̀ ì��chh[n[$���il�ihbc�i��y�z��̂id][d̂cha[d$�

E$ ��̂im[�gc̀bqh][a�\̀�li]][db�\̀mchm\̀n�\̀][hh[g]qih�odco[d]fY�mihqi]\c̀bY�kin[�ìa�

ĉqd�ghibb�ghi\lbY�\bbq[b�d[hi][a�]c�kdc̀njqh�][dl\̀i]\c̀Y�eqb\̀[bb�\̀][ddqo]\c̀Y�ìa�gihgqhi]\c̀�cj�

gcloh[{�ailin[b$���̂im[�[{o[d\[̀g[�\̀�i�mid\[]f�cj�j\[hab�\̀ghqa\̀nY�eq]�̀c]�h\l\][a�]cY�

]dìbocd]i]\c̀Y�ind\gqh]qd[Y�gcll[dg\ih�eìp\̀nY�̂[ih]̂gid[Y�[̀][d]i\̀l[̀]Y�jcca�b[dm\g[�\̀aqb]dfY�

d[ih�[b]i][Y�d[]i\h�bih[bY�b[l\gc̀aqg]cd�][ĝ c̀hcnfY�][h[gcllq̀\gi]\c̀b�bfb][lbY�ìa�lce\h[�ôc̀[�
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ai]ieib[bY�gc̀b]dqg]\̀n�gcloh[{�ailin[}j\̀ìg\ih�lca[hb�qb\̀n�b[̀b\]\m\]f�ìihfb\bY�jcd[gib]\̀nY�
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�gc̀cl\gb$�
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F$ iJOLQ�TN�ZIL�MJQbL�XLSTXQO\�����LceVTRLLOj�MJQbLO�aLXL�OSJNNLQ�WXTc�fJXSI�� \�
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fJR�F\��H�"�UNZ[V�fJXSI��H\��H�G$��

�\�lL[ZI��$�fLNQLO\�ILXLMR�QLSVJXL�UNQLX�eLNJVZR�TW�eLXhUXR�UNQLX�ZIL�VJaO�TW�ZIL�mN[ZLQ�

�ZJZLO�TW��cLX[SJ�JNQ�ZIL��ZJZL�TW��JV[WTXN[J�ZIJZ�ZIL�WTXLbT[Nb�[O�ZXUL�JNQ�STXXLSZ$��

�nLSUZLQ�TN�ZI[O��!ZI�QJR�TW�fJXSI\��H�H$��

ooooooooooooooooooooooooooooooooooooo�
l���p��$�f�gY����

qrst�uvwxyz{y|}~}wy��������z��t���w�|y�������t��|���u��w����r�t������w�

ER 798



�����������

	
���
����������������������������� ��!����"#�$�� %!
%!����&
'��(��)�� 

ER 799



��������	
��

����
�����������������

����������
������������ �����!���

ER 800



��������	
��

����
�����������������

����������
������������ �����!���

ER 801



��������	
��

����
�����������������

����������
������������ �����!���

ER 802



��������	
��

����
�����������������

����������
������������ ��	��!���

ER 803



��������	
��

����
�����������������

����������
������������ ��!��"���

ER 804



��������	
��

����
�����������������

����������
������������ ���
��!���

ER 805



��������	
��

����
�����������������

����������
������������ ������!���

ER 806



����������	
���
��
�

��������
�������

��
�������


��������������� �!"#$� �� %&'(�)*+�,-./0%102343.0567�
89**7�*7�'(91:%(

�

�

;

!

 

#

<

"

=

�>

��

��

�;

�!

� 

�#

�<

�"

�=

�>

��

��

�;

�!

� 

�#

�<

�"�

?@AAB�AB�CD@EFGD�

�H��IJJIKL�MKNOPQRH�SQTJKNQ��

��KU�K�TIVIRQL�WX�VYQ�ZLIVQS��VKVQ[�KLS�QU\JW]QS�IL��W[��L̂QJQ[��WPLV]H��KJIXWNLIK$����KU�
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 �����Zbc��Zb\SRdcQR�YUeX$]�fQ$���#��
�QggTW[T]�����GHH!H�
�TU$���h��Ei� GGj"�  �
kZl���h��Ei�!H�jEG!G�
�gZSU���UQRRSTmUZR[\ZWXndgZSU$[Qg�

�ccQWRTob�VQW��UZSRcSVV]�
_TQWdT�p̀TWcZ�

�TcTW�qQZUX�rSQRjsSRXTg�
�\T�rSQRjsSRXTg��Ẑ�kSWg�
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PETER R. DION-KINDEM (SBN 95267)
THE DION-KINDEM LAW FIRM
PETER R. DION-KINDEM, P. C.

2945 Townsgate Road, Suite 200
Westlake Village, CA 91361
Telephone: (818) 883-4900
Email: peter@dion-kindemlaw.com

LONNIE C. BLANCHARD, III (SBN 93530)
THE BLANCHARD LAW GROUP, APC
5211 East Washington Blvd. # 2262
Commerce, CA 90040
Telephone: (213) 599-8255
Fax: (213) 402-3949
Email: lonnieblanchard@gmail.com

Attorneys for Plaintiff George Huerta

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

George Huerta, an individual, on behalf of himself
and all others similarly situated and as a
representative plaintiff,

Plaintiff,

vs.

First Solar, Inc., a Delaware corporation;
California Flats Solar, LLC, a Delaware Limited
Liability Company; CA Flats Solar 130, LLC, a
Delaware Limited Liability Company; CA Flats
Solar 150, LLC, a Delaware Limited Liability
Company; Cal Flats Solar CEI, LLC, a Delaware
Limited Liability Company; Cal Flats Solar
Holdco, LLC, a Delaware Limited Liability
Company; CSI Electrical Contractors, Inc.; Milco
National Constructors, Inc.; California
Compaction Corporation; and Does 1 through 10,

Defendants.

Case No. 5:18-cv-06761-BLF
CLASS ACTION

Plaintiff’s Request for Judicial Notice in 
Opposition to Defendant CSI Electrical
Contractors, Inc.’s Motion for Partial
Summary Judgment

Date: April 8, 2021
Time: 9:00 a.m.
Crtrm: 3
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Pursuant to Rule 201 of the Federal Rules of Evidence, Plaintiff George Huerta requests that the 

Court take judicial notice of the following documents:

1. Heather Heart’s Declaration, specifically ER:439, ¶ 11, attached as Exhibit J-7 to Todd K. 

Boyer’s Declaration in Support of Defendant Apple Inc.’s Motion for Summary Judgment which 

was filed in Frlekin and referred to in the briefing in the Ninth Circuit Court of Appeal, Frlekin, 

et al. v. Apple, Inc., Case No. 15-17382. A true and correct copy is attached hereto as Exhibit 1.

2. Cameron McChesney’s Declaration, specifically ER:469, ¶¶ 6-7, attached as Exhibit J-13 to 

Todd K. Boyer’s Declaration in Support of Defendant Apple Inc.’s Motion for Summary 

Judgment which was filed in Frlekin and referred to in the briefing in the Ninth Circuit Court of 

Appeal, Frlekin, et al. v. Apple, Inc., Case No. 15-17382. A true and correct copy is attached 

hereto as Exhibit 2.

3. Ellyse Pinney’s Declaration, specifically ER:481, ¶ 10, attached as Exhibit J-16 to Todd K. 

Boyer’s Declaration in Support of Defendant Apple Inc.’s Motion for Summary Judgment which 

was filed in Frlekin and referred to in the briefing in the Ninth Circuit Court of Appeal, Frlekin, 

et al. v. Apple, Inc., Case No. 15-17382. A true and correct copy is attached hereto as Exhibit 3.

Federal Rule of Evidence 201 permits the Court to take judicial notice of “matters of public 

record.” (MGIC Indem. Corp. v. Weisman (9th Cir. 1986) 803 F.2d 500, 504.) 

Dated: March 18, 2021 THE DION-KINDEM LAW FIRM

BY: /S PETER R. DION-KINDEM
PETER R. DION-KINDEM, P.C.
PETER R. DION-KINDEM
Attorney for Plaintiff George Huerta

Case 5:18-cv-06761-BLF   Document 129   Filed 03/18/21   Page 2 of 16
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Memorandum of Points and Authorities in Opposition to Motion for Partial Summary Judgment
Case No. 5:18-cv-06761-BLF
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PETER R. DION-KINDEM (SBN 95267)
THE DION-KINDEM LAW FIRM
PETER R. DION-KINDEM, P. C.

2945 Townsgate Road, Suite 200
Westlake Village, CA 91361
Telephone: (818) 883-4900
Email: peter@dion-kindemlaw.com

LONNIE C. BLANCHARD, III (SBN 93530)
THE BLANCHARD LAW GROUP, APC
5211 East Washington Blvd. # 2262
Commerce, CA 90040
Telephone: (213) 599-8255
Fax: (213) 402-3949
Email: lonnieblanchard@gmail.com

Attorneys for Plaintiff George Huerta

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

George Huerta, an individual, on behalf of himself
and all others similarly situated and as a
representative plaintiff,

Plaintiff,

vs.

First Solar, Inc., a Delaware corporation;
California Flats Solar, LLC, a Delaware Limited
Liability Company; CA Flats Solar 130, LLC, a
Delaware Limited Liability Company; CA Flats
Solar 150, LLC, a Delaware Limited Liability
Company; Cal Flats Solar CEI, LLC, a Delaware
Limited Liability Company; Cal Flats Solar
Holdco, LLC, a Delaware Limited Liability
Company; CSI Electrical Contractors, Inc.; Milco
National Constructors, Inc.; California
Compaction Corporation; and Does 1 through 10,

Defendants.

Case No. 5:18-cv-06761-BLF
CLASS ACTION

Plaintiff’s Memorandum of Points and
Authorities in Opposition to Defendant CSI
Electrical Contractors, Inc.’s Motion for
Partial Summary Judgment

Date: April 8, 2021
Time: 9:00 a.m.
Crtrm: 3
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Memorandum of Points and Authorities in Opposition to Motion for Partial Summary Judgment
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TABLE OF CONTENTS

I. INTRODUCTION .....................................................................................................................1 

II. THE APPLICABLE STANDARD FOR SUMMARY JUDGMENT MOTIONS........................................1 

III. THE DECISION IN GRIFFIN IS NOT BINDING ON PLAINTIFF IN THIS ACTION. ............................2 

IV. CSI HAS NOT DEMONSTRATED THAT PLAINTIFF’S CLAIMS FOR “HOURS WORKED” AT ISSUE 
IN THIS MOTION FAIL AS A MATTER OF LAW. .........................................................................3 

A. The Mandatory Security Entrance and Exit Process................................................3 

1. The Security Gate to the Solar Site..............................................................3 

2. The Mandatory Security Entrance Process ..................................................4 

B. Rules regarding entering the Solar Site and the Access Road .................................5 

1. Workers were monitored while on the Access Road. ..................................5 

2. The rules of the Solar Site were applied to the Access Road. .....................6 

3. The specific rules of the Access Road .........................................................6 

C. The Mandatory Exit Security Process......................................................................8 

V. THE SECURITY TIME SPENT BY PLAINTIFF AND CLASS MEMBERS WAITING FOR AND 
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UNDER CALIFORNIA LAW. ...................................................................................................11 

A. As with Apple’s employees, CSI’s employees were confined to the Site and could 
not conduct any personal activities outside of the Site without undergoing the 
mandatory exit security process.............................................................................11 

B. As with Apple’s employees, CSI’s employees were required to perform specific 
tasks with respect to the exit security process. ......................................................13 

VII. BECAUSE CSI CONTROLLED PLAINTIFF AND CLASS MEMBERS AFTER THEY ENTERED THE 
SECURITY GATE AND DROVE ON THE ACCESS ROAD TO AND FROM THE PARKING LOTS AND 
THEY COULD NOT USE SUCH TIME EFFECTIVELY FOR THEIR OWN PURPOSES, THE TIME 
CONSTITUTED “HOURS WORKED.” .......................................................................................14 

VIII. AT A MINIMUM, WHETHER THE SECURITY TIME AND THE DRIVE TIME WAS TIME DURING 
WHICH CSI “CONTROLLED” PLAINTIFF IS AN ISSUE OF FACT FOR THE JURY. .......................15 

IX. PLAINTIFF WAS “SUFFERED OR PERMITTED TO WORK” DURING THE MANDATORY ENTRANCE 
AND EXIT SECURITY PROCESS..............................................................................................16 

X. CSI HAS NOT DEMONSTRATED THAT PLAINTIFF’S CLAIM BASED ON SECTION 5(A) OF THE 
WAGE ORDER FAILS AS A MATTER OF LAW. ........................................................................17 

XI. CSI’S ATTACK ON PLAINTIFF’S “HOURS WORKED” CLAIM DURING MEAL PERIOD FAILS......18 
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I. INTRODUCTION

Defendant CSI Electrical Contractors, Inc.’s (“CSI”) motion for partial summary judgment must

be denied. CSI has not carried its burden in proving that there are no triable issues of material fact and

that it is entitled to judgment as a matter of law as to the issues in dispute. Plaintiff has presented

evidence sufficient to create triable issues of fact as to whether CSI sufficiently controlled Plaintiff

during the Security Entrance Time, the Security Exit Time and the Access Road Travel Time so as to

make such time compensable “hours worked” under California law or whether the Security Time was 

time during which CSI “suffered or permitted” Plaintiff to work. CSI also fails to establish as a matter

of law that the Security Gate where the mandatory security entrance and exit process occurred was not

the first location where the employees’ presence was required for purposes of Rule 5(A) of Wage

Order 16. Moreover, Plaintiff has proffered undisputed evidence that the Security Gate were the 

security process occurred was the first location where the employees’ presence was required for 

purposes of Rule 5(A) of Wage Order 16. At a minimum there is a triable issue of fact as to this issue.

CSI’s attack on Plaintiff’s hours worked claim during meal periods is based on the alleged

existence of a valid CBA under which Plaintiff supposedly worked. CSI, however, has not established

with admissible evidence the existence of a CBA to which CSI was a party or that Plaintiff was subject

to such CBA and thus has failed to demonstrate that any CBA exemption even applies to Plaintiff.

CSI’s argument is also based on the blatantly contrived and erroneous premise that Plaintiff’s right to

be paid for hours worked is derivative or dependent on the meal period laws. It is not, but rather is

based on the statutory right to be paid for all hours worked, which right is not exempted by any meal

period laws.
II. THE APPLICABLE STANDARD FOR SUMMARY JUDGMENT MOTIONS

In ruling on a summary judgment motion, the facts and inferences are viewed in the light most

favorable to the non-moving party. (Fed.R.Civ.P. 56(c); Matsushita Elec. Indus. Co., Ltd. v. Zenith

Radio Corp. (1986) 475 U.S. 574, 586–590 [106 S.Ct. 1348, 1356–1357, 89 L.Ed.2d 538].) A fact

issue is “genuine” when the evidence is such that “a reasonable jury could return a verdict for the

nonmoving party.” (Villiarimo v. Aloha Island Air, Inc. (9th Cir. 2002) 281 F.3d 1054, 1061.) “If under

any reasonable construction of the evidence and any acceptable theory of law [the plaintiff] could be
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entitled to prevail, a summary judgment against him cannot be sustained.” (Anderson v. American

Auto. Ass’n (9th Cir. 1972) 454 F.2d 1240, 1242.)
III. THE DECISION IN GRIFFIN IS NOT BINDING ON PLAINTIFF IN THIS ACTION.

CSI’s argument that the Griffin decision somehow bars Plaintiff’s claim in this case reflects a

fundamental misunderstanding of the law of collateral estoppel and res judicata. Res judicata, or claim

preclusion, “provides that ‘a final judgment on the merits bars further claims by parties or their privies

based on the same cause of action.’” (In re Schimmels (9th Cir. 1997) 127 F.3d 875, 881 (quoting

Montana v. U. S. (1979) 440 U.S. 147, 153 [99 S.Ct. 970, 973, 59 L.Ed.2d 210].) The related doctrine

of collateral estoppel, or issue preclusion, provides that “when an issue of ultimate fact has once been

determined by a valid and final judgment, that issue cannot again be litigated between the same parties

in any future lawsuit.” (Ashe v. Swenson (1970) 397 U.S. 436, 443 [90 S.Ct. 1189, 1194, 25 L.Ed.2d

469].) Because Huerta was not a party in Griffin, the rules of claim preclusion or issue preclusion do

not apply. CSI’s citation to the alleged “dispositive” unpublished memorandum decision in Griffin v.

CSI Electric Company, Case No. 17-cv-03778 is also completely inappropriate. Such decisions “are not

precedent.” (Circuit Rule 36-3(a).)

If CSI’s argument were accepted, then if 900 plaintiffs brought separate toxic tort actions against

Defendant A and one of them went to trial and lost based on a finding that Defendant A was not liable

to that plaintiff, such decision would be binding on any other plaintiffs who sued Defendant B on the

same type of claim. This, of course, is not the law and would violate fundamental principles of due

process. (Cf Kinney Shoe Corp. v. Vorhes (9th Cir. 1977) 564 F.2d 859, 862 abrogated on other

grounds by Hoffmann-La Roche Inc. v. Sperling (1989) 493 U.S. 165 [110 S.Ct. 482, 107 L.Ed.2d 480]

(in FLSA opt-in action, no member of the class is either bound by the class action adjudication or

barred from filing an individual claim within the limitations period unless he opts to become a party).)

If the plaintiff in Durham were to prevail against Sachs on any of its claims in Durham, CSI would

certainly dispute that the Durham decision was binding on it in this case and that CSI was liable as a

matter of law to Huerta because Sachs had been found liable in Durham.
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IV. CSI HAS NOT DEMONSTRATED THAT PLAINTIFF’S CLAIMS FOR “HOURS WORKED” AT ISSUE IN
THIS MOTION FAIL AS A MATTER OF LAW.

Paragraph 4 of Wage Order No. 16 provides that employers shall pay to each employee certain

minimum wages “for all hours worked.” Paragraph 2(J) of Wage Order No. 16 defines “hours worked”

which is defined as “the time during which an employee is subject to the control of an employer, and

includes all the time the employee is suffered or permitted to work, whether or not required to do so.”

Plaintiff alleges that all the time he spent waiting for and going through the Security Gate where the

security process occurred at the beginning of the day until he left the Solar Site through the Security

Gate was time he was under CSI’s control and was therefore compensable under California law. (FAC,

¶¶ 30-37.) CSI seeks partial summary judgment on various issues as to certain portions of such time.

CSI’s Notice is vague and ambiguous as to exactly what issues CSI seeks to adjudicate, but it appears

to attack the time spent waiting for and going through the mandatory entrance security process

(“Entrance Security Time”), the time spent waiting for and going through the mandatory exit security

process (“Exit Security Time”), and the time spent driving from the Security Entrance to the parking

lots and back (“Drive Time”). As Plaintiff discusses below, CSI has offered no admissible evidence

rebutting as a matter of law Plaintiff’s allegations that such time was time he was under CSI’s control

and therefore compensable “hours worked” under California law. There are, at a minimum, triable

issues of material fact whether any of these times constitute “hours worked.”
A. The Mandatory Security Entrance and Exit Process

1. The Security Gate to the Solar Site

The California Flats Solar Project (“Solar Site”) is located on the privately-owned Jack Ranch.

There is only one entrance to the Solar Site that workers could use, which is a guarded security gate

(the “Security Gate”). The Security Gate during Phase 1 of the Project was originally located on

Turkey Flats Road (“Access Road”) just after the intersection of the Access Road and Highway 41.

Later, during Phase 2, when CSI was involved, it was moved from the original location closer to the

parking lots. (Huerta, ¶¶ 8-10.) (Hereinafter, all references to the Security Gate will be to the Security

Gate where the mandatory entrance and exit security processes occurred.)
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2. The Mandatory Security Entrance Process

To work on the Site, the first place the CSI workers were required to be at the beginning of the 

day was the Phase 2 Security Gate to line up and go through the mandatory entrance security process 

and drive on the Access Road to the parking lots of the Solar Site. CSI workers could not go beyond

the Security Gate without going through the mandatory entrance security process. If a worker forgot or

lost his or her security badge, the worker could not enter the Solar Site without special permission.

(Huerta, ¶¶ 17-20; Clarno, ¶¶ 14-16; Garcia, ¶¶ 14-15; Tucker, ¶¶ 16-18.)

At the Security Gate, there was normally one and sometimes two security guards who conducted

the mandatory security entrance process. To conduct the mandatory entrance and exit security process,

the security guard or guards would stop each vehicle to check for security badges of the passengers.

For both entering and exiting the Solar Site, when there were two security guards inspecting and

scanning in security badges, the security guards would each stand on a side of the vehicle to inspect

and scan in security badges. At other times, one security guard would stay in the guard shack while the

other security guard inspected the vehicles and scanned the security badges alone. The passengers in

the vehicles would roll down their windows and hand the security badges to the security guard for

inspection and scanning. The number of security badges in each vehicle was required to match the

number of passengers in each vehicle. For both entering and exiting the Solar Site, sometimes the

drivers would present all the badges to the security guard at once. Other times they did not, and the

security guards would go to each window of the vehicle where the passengers were sitting and inspect

and scan their security badges. Each security badge was inspected and scanned individually by the

security guards. The security guards would inspect and scan each worker’s security badge in each

vehicle before letting them pass through the Security Gate. (Huerta, ¶¶ 21-23; Clarno, ¶¶ 18-21; Garcia,

¶¶ 17-22; Tucker, ¶¶ 20-25.) If passengers in a vehicle did not have security badges, the security guards

would pull the vehicle out of line, would make the vehicle park on the side of the road, and would

require any passengers who did not have their scan-in badges to go into the guard shack to be cleared to

pass through the Security Gate. If workers lost their badges and needed replacement badges, the

workers were required to check in at the security guard shack every day and had to sign in or sign out

at the guard shack or get a temporary badge until they replaced the lost badges. Once any passengers
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who did not have security badges were cleared to pass through the Security Gate, the vehicle was

allowed to get back in line, pass through the Security Gate, and proceed on the Access Road to the

parking lots. (Huerta, ¶ 24; Clarno, ¶¶ 22-23; Garcia, ¶¶ 23-24; Tucker, ¶¶ 26-27.) The security guards

had the right to look inside and search any worker vehicle at any time. (Huerta, ¶ 26; Clarno, ¶ 25;

Garcia, ¶ 26; Tucker, ¶ 29.) Workers witnessed the security guards looking into their vehicles and truck

beds during the entrance and exit process at the Security Gate.

There was always a long line of vehicles waiting to go through the Security Gate, including buses

carrying workers, in the morning. (Huerta, ¶ 30.) While CSI workers were waiting in the long lines to

go through the Security Gate and while they were going through all the steps of the security process to

enter and exit the Solar Site, the workers were restricted by, confined by, and under the control of CSI.

During the entrance Security process, they could not use the time effectively for their own purposes,

such as running errands or getting something to eat or doing other things that they could normally do if

they were not restricted by, confined by, and controlled by the long lines and security process to enter

Solar Site. (Huerta, ¶ 31; Clarno, ¶ 26; Garcia, ¶ 28; Tucker, ¶ 31.)
B. Rules regarding entering the Solar Site and the Access Road

Workers could not enter the Solar Site and drive on the Access Road until the Solar Site was

opened by the security guards. They were not allowed to enter the Solar Site until the sun had come up

and the biologists had cleared the Solar Site to be opened. (Huerta, ¶ 32; Clarno, ¶ 27; Garcia, ¶ 29;

Tucker, ¶ 32.) Workers had to be off the Solar Site by a certain time. (Huerta, ¶ 62; Clarno, ¶ 54;

Garcia, ¶ 55; Tucker, ¶ 60.) If they left too early, drove too fast, or arrived at the Security Gate too

early at the end of the day, they could be suspended or terminated. (Huerta, ¶ 64; Clarno, ¶ 56; Garcia,

¶ 57; Tucker, ¶ 62.)
1. Workers were monitored while on the Access Road.

CSI personnel monitored the workers while they were driving on the Access Road. (Huerta, ¶ 36;

Clarno, ¶ 30; Garcia, ¶ 31; Tucker, ¶ 35.) From the time that workers went through the Security Gate in

the morning until they went out of the Security Gate at the end of the workday, they were subject to all

the Solar Site’s rules and could be terminated at any time for violating them. (Huerta, ¶ 37; Clarno, ¶

31; Garcia, ¶ 32; Tucker, ¶ 36.) Workers were subject to having their bodies, personal property and
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vehicles searched at any time that they were inside the Security Gate or on the Access Road. Workers

were also subject to drug and alcohol testing at any time that they were inside the Security Gate or on

the Access Road. (Huerta, ¶ 39; Clarno, ¶ 33; Garcia, ¶ 34; Tucker, ¶ 38.)
2. The rules of the Solar Site were applied to the Access Road.

Workers were told that all the job site rules applied to the workers once they entered the Security

Gate until they left the Security Gate. (Huerta, ¶ 37; Clarno, ¶ 31; Garcia, ¶ 32; Tucker, ¶ 36.) These

rules included, among other rules, safety and personal protective equipment rules, discrimination rules,

anti-harassment rules, environmental rules, alcohol and drug policies, rules related to being subject to

searches for alcohol, drugs and other things, no smoking, no practical jokes, no horseplay rules, no

gambling rules, no photography, no loud music and other rules. (Huerta, ¶ 41.) Many of these rules

were confirmed in an employee pamphlet for the Site. (See Cal Flats Solar Environmental Handout,

Exh. 4 to the Dion-Kindem Decl.)
3. The specific rules of the Access Road

Workers were also told about specific “rules of the road” that applied to the Access Road. These

rules were in addition to signs that were posted before and after workers entered the Security Gate and

in materials that they were given for the job site. (Huerta, ¶ 38; Clarno, ¶ 32; Garcia, ¶ 33; Tucker, ¶

35.) Workers were suspended or terminated for things they did wrong on the Access Road, such as

exceeding the speed limit. Some of these rules are described in detail below.

Speed limits. There were signs with low speed limits (5 to 20 mph) posted on the Access Road.

CSI personnel monitored workers’ activities and the speeds of vehicles on the Access Road. There

were also speed radar machines and cameras installed along the Access Road, including digital signs

that would show workers how fast they were going. If workers violated the speed limits or “rules of the

road” or other job Solar Site rules, they would be suspended or terminated. (Huerta, ¶¶ 44-45; Clarno, ¶

38; Garcia, ¶ 39; Tucker, ¶¶ 43-44.)

Passing. Workers were not allowed to pass another moving vehicle for any reason -- except when

a car had broken down or pulled over to the side of the road. (Huerta, ¶ 47; Clarno, ¶ 40; Garcia, ¶ 41;

Tucker, ¶ 46.)
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Animals. Workers were not allowed to disturb the cattle or local wildlife in any way while

driving on the Access Road. If they saw animals on or near the Access Road, they had to let them do

whatever they needed to do and were not allowed to do anything to try to get them to move off the

Access Road. They had to slow down or stop their vehicles and just stay in their vehicles and wait for

the animals to move away from the road. Workers were not allowed to touch or feed anything to the

local wildlife or cattle on the Solar Site or along the Access Road. Workers were not supposed to honk

their horns while driving on the Access Road because the horns could disturb the local wildlife and the

cattle. Workers were not allowed to play loud music that could be heard outside the vehicle while they

were on the Access Road because the noise from the music could also disturb the local wildlife and the

cattle. (Huerta, ¶¶ 49-50; Clarno, ¶¶ 42-43; Garcia, ¶ 43-44; Tucker, ¶¶ 48-49.) Workers could not wear

ear buds or ear pods while driving on the Access Road. (Huerta, ¶ 51.)

Smoking. Workers were told that they were not allowed to smoke either inside or outside of

their vehicles while they were driving on the Access Road or inside or outside of their vehicles in the

parking lot. They were told that they could only smoke in designated smoking areas. (Huerta, ¶ 53;

Clarno, ¶ 45; Garcia, ¶ 46; Tucker, ¶ 51.)

Staying on and Stopping on the Access Road. Once workers were released to drive on the

Access Road in the morning and at the end of the day, they were required to drive directly on the

Access Road to their assigned parking lot in the morning and from their assigned parking lot back to

the Security Gate at the end of the day and were required to stay on the Access Road. (Huerta, ¶ 54;

Clarno, ¶ 46; Garcia, ¶ 47; Tucker, ¶ 52.) Workers were required to strictly follow the “rules of the

road” and keep the flow of traffic constantly moving on the Access Road. Except for emergencies,

workers were not allowed to stop on the Access Road at any places that we were not specifically

designated to stop at. (Huerta, ¶ 55; Clarno, ¶ 47; Garcia, ¶ 48; Tucker, ¶ 53.) If workers had to get out

of their vehicles for any reason, they were not allowed to go outside of the boundary fences, stakes and

ribbons that ran about 15 feet or so along the sides of the Access Road. If they had to get out of their

vehicles along the Access Road for any reason, they could not disturb the environment, such as

trampling or disturbing any plants. (Huerta, ¶ 56; Clarno, ¶ 48; Garcia, ¶ 49; Tucker, ¶ 54.)
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After going through mandatory security entrance process at the Security Gate in the morning and

while driving on the Access Road to the parking lots, and while driving on the Access Road at the end

of the day, workers were confined to the Solar Site and to the vehicle in which they rode and could not

use the time effectively for their own purposes, such as running errands or getting something to eat or

doing other things that they could normally do outside the Solar Site. Workers were not paid for the

time on the Access Road or between the Security Gate and the parking lots. (Huerta, ¶¶ 57-58; Clarno,

¶¶ 49-50; Garcia, ¶¶ 50-51; Tucker, ¶¶ 55-56.)
C. The Mandatory Exit Security Process

To exit the Solar Site, all workers had to drive to the Security Gate on the Access Road and wait

for their turn to go through the exit security process at the Security Gate. When they were traveling

from the parking lots to the Security Gate at the end of the day, they could not pass other vehicles and

had to wait in line for their turn to go through the exit security process, vehicle-by-vehicle, at the

Security Gate. When a vehicle got to the front of the line at the Security Gates at the end of the day, the

vehicle needed to stop at the Security Gate and wait until a security guard conducted the exit security

process. They were required to roll down their windows and present their security identification badges

for review and scanning by a security guard. All drivers and passengers in a vehicle had to do the same

thing. The workers were not allowed to leave the Solar Site until they completed the exit security

process at the Security Gate and the security guards allowed them to pass through the Security Gate

and leave the Solar Site. (Huerta, ¶ 59; Clarno, ¶ 51; Garcia, ¶ 52; Tucker, ¶ 57.)

If a worker did not have his or her security identification badge at the time that he or she wanted

to exit the Solar Site through the Security Gate, the worker had to pull out of line and go into the

security guard shack at the Security Gate to be released before being allowed to exit the Solar Site.

(Huerta, ¶ 60; Clarno, ¶ 52; Garcia, ¶ 53; Tucker, ¶ 58.)

During the exit security process, security guards looked inside the workers’ vehicles through the

windows. They also inspected the bed of any pickup trucks. When the vehicles had more than one

person, security guards looked into the vehicles to see how many people were in the vehicles and

confirmed that the identification badges matched the people in the vehicles. (Huerta, ¶ 61; Clarno, ¶ 53;

Garcia, ¶ 54; Tucker, ¶ 59.)
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It was the policy of the Solar Site that the security guards were required to look into the vehicles

and truck beds during the exit process. The California Flats Solar, LLC, Site Health & Safety Plan,

Attachment D, Security Plan for the Site provides as follows:

2. Security Guards

Vehicle Inspections - Security personnel will consistently inspect any vehicle that has entered

the project site upon exiting. Security is required to check back seats, back of trucks, and

periodically to check trunks of cars. … (Dion-Kindem Decl., Exh. 2; (emphasis added).)

CSI’s PMK confirmed that the California Flats Solar, LLC, Site Health & Safety Plan was

provided by First Solar to CSI for the project. (McGinley Depo., 84:23-86:3.) This document was

produced by First Solar in discovery in this litigation. (Dion-Kindem Decl., Exh. 2.) In addition, the

contract between CSI and First Solar incorporates this Site Health and Safety Plan as an exhibit and

requires that CSI comply with all aspects of that plan. (See CSI and First Solar Contract, ¶3.9, page 8,

Bate No. 000116 attached the Dion-Kindem Decl., Exh. 3.)

At the end of the day, the line waiting to get out of the Solar Site at the Security Gate was even

longer than the line to get into the Solar Site at the Security Gate at the beginning of the day. Hundreds

of Solar Site workers would be leaving at around the same time. The work stopping time for virtually

all the CSI workers was the same and they were required to be off the Solar Site by a certain time.

Because of the number of vehicles leaving at once and because of the configuration of the Security

Gate, the time it took workers to wait in line and go through the exit security process could be 30

minutes or more. Waiting in line to exit the Solar Site was part of the exit security process every day.

It could take up to a minute or more per vehicle to go through the security exit process after the

workers finished waiting in the long line. (Huerta, ¶ 63; Clarno, ¶ 55; Garcia, ¶ 56; Tucker, ¶ 61.)

It was CSI’s policy that any workers who arrived at the Security Gate and attempted to exit the

Solar Site through the exit security process too early at the end of the workday could be disciplined or

terminated. Some CSI workers did in fact arrive at the Security Gate at the end of the workday and

attempted to exit the Security Gate too early and were terminated. (Huerta, ¶¶ 64-65; Clarno, ¶ 56;

Garcia, ¶¶ 57-58; Tucker, ¶¶ 62-63.)
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During the time that workers were waiting in line to exit the Security Gate and while undergoing

the exit security process, workers were under CSI’s control because they were confined to and could

not leave the Solar Site until they went through the exit security process and were required to follow

the policies, processes and rules required by CSI to exit through the Security Gate. Also, after workers

got in line to exit the Security Gate, there was nothing they could do other than wait in the vehicle in

which they were riding to complete the security process and could not use the time effectively for their

own purposes. For example, they could not: (a) pass any vehicles ahead of them; (b) leave the Solar

Site; (c) run any personal errands; (d) leave the Solar Site to get something to eat; (e) perform any

personal activities outside of my vehicle; and (f) could not move my vehicle until the security guards

had let vehicles ahead of me, vehicle-by-vehicle, exit the Solar Site. (Huerta, ¶ 66; Clarno, ¶ 57;

Garcia, ¶ 59; Tucker, ¶ 64.)
V. THE SECURITY TIME SPENT BY PLAINTIFF AND CLASS MEMBERS WAITING FOR AND

UNDERGOING THE MANDATORY SECURITY ENTRANCE PROCESS CONSTITUTES “HOURS
WORKED” UNDER CALIFORNIA LAW.

Plaintiff alleges and has presented evidence that the time spent waiting for and passing through

the mandatory entrance security process was time workers were under CSI’s control and that they

could not use the time effectively for their own purposes. (1AC, ¶¶ 30-35.) CSI offers no evidence to

support its contention that workers were not under CSI’s control during this time. In Cervantez v.

Celestica Corp. (C.D. Cal. 2009) 618 F.Supp.2d 1208, 1216, the district court held that time spent

going through a mandatory entry security process constituted hours worked under California law. The

district court reasoned:

First, Defendants require Plaintiffs to pass through the security screening before they may enter

the Celestica facility. This is an express means of control Defendants exercise over Plaintiffs.

Furthermore, Plaintiffs necessarily must arrive at work early, even if not at a specific time, to

pass through security, clock in, and walk in their work stations so they can start working at the

beginning of their shift. If a plaintiff chooses to leave the security line or exit the facility, only

to submit again to security screening, she runs the risk of being late and being docked pay. This
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is a realistic consideration for an employee and shows Defendants control Plaintiffs from the

moment they enter the security line. (Id., at 1216.)
VI. THE SECURITY TIME SPENT BY PLAINTIFF AND CLASS MEMBERS WAITING FOR AND

UNDERGOING THE MANDATORY SECURITY EXIT PROCESS CONSTITUTES “HOURS WORKED”
UNDER CALIFORNIA LAW.

In Frlekin v. Apple Inc. (2020) 8 Cal.5th 1038, 1047 [258 Cal.Rptr.3d 392, 398–399, 457 P.3d

526, 531–532], reh’g denied (May 13, 2020), the Court held that Apple employees who were required

to wait for and go through a security exit process after they clocked out for the day were entitled to be

paid for such time. The Court held:

. . . Apple employees are clearly under Apple’s control while awaiting, and during, the exit

searches. Apple controls its employees during this time in several ways. First, Apple requires

its employees to comply with the bag-search policy under threat of discipline, up to and

including termination. Second, Apple confines its employees to the premises as they wait for

and undergo an exit search. Third, Apple compels its employees to perform specific and

supervised tasks while awaiting and during the search. This includes locating a manager or

security guard and waiting for that person to become available, unzipping and opening all bags

and packages, moving around items within a bag or package, removing any personal Apple

technology devices for inspection, and providing a personal technology card for device

verification. (Emphasis added.)

Under Frlekin, the time CSI employees spent waiting in for and going through the mandatory exit

security process while they were confined to the Site (“the Exit Security Time”) was time they were

clearly under CSI’s control and could not use the time effectively for their own purposes and therefore

constituted “hours worked” for which they were entitled to be paid.
A. As with Apple’s employees, CSI’s employees were confined to the Site and could not

conduct any personal activities outside of the Site without undergoing the mandatory
exit security process.

There is no dispute that CSI’s employees were confined to the Site as they waited for and

underwent the mandatory security exit process. Moreover, as discussed above, while confined Site as

they were waiting in the exit security line and going through the exit security process, they were not

free to conduct any personal business outside of the Site or use the time effectively for their own
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purposes. As the Supreme Court recognized in Frlekin, this is a clear element of control that makes

time waiting for and going through a mandatory exit security process compensable.

Other California district courts have recognized the compensability of time waiting for and

undergoing exit security checks. In Cervantez v. Celestica Corp. (C.D. Cal. 2009) 618 F.Supp.2d 1208,

1216, the district court held that time spent going through entrance and exit security screening

constituted “hours worked” under California law. With respect to the exit security time, the district

court in Cervantez granted summary judgment for the plaintiffs, reasoning:

As the Court stated in its July 30 Order, Plaintiffs “have no choice about when to arrive at the

security line at the end of the shift. Like the plaintiffs in Morillion, Plaintiffs are under the

control of their employers while in the security line at the end of the shift: they cannot choose

to leave the premises without going through the line, nor can they choose to run a personal

errand before going through the line. . . . (July 30 Order, 253 F.R.D. at 571–72.)

. . .

According to Celestica, the confines of a factory building allow the class members to engage in

many more activities than would a moving shuttle, as in Morillion. (Id.) This slight difference

where the employees are confined is unimportant; Defendants confine their employees to the

Celestica facility and their activities are restricted as a result. In other words, the class

members are under the control of their employer during this post-shift period. (Morillion, 22

Cal.4th at 586, 94 Cal.Rptr.2d 3, 995 P.2d 139.) (Emphasis added.)

In Pelz v. Abercrombie and Fitch Stores, Inc. (C.D. Cal., June 4, 2015, No. CV146327DSFJPRX)

2015 WL 12712298, at *2, the district court also held that the time spent in a mandatory exit security

process was compensable:

Similar to the employer in Morillion, whose transportation policy prohibited its agricultural

workers from using that time effectively for their own purposes, Abercrombie’s bag check

policy requires employees to remain in the store until they pass through an inspection—a

wait that Plaintiffs claim may last as long as long thirty minutes. . . . This is time that

Plaintiffs could not, for instance, buy a sandwich at a neighboring shop or attend to any
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personal activity that requires being outside of Abercrombie’s store. In other words, the

relevant facts in this case appear materially indistinguishable from those at issue in Morillion

and permit only one reasonable conclusion: Plaintiffs were under Abercrombie’s control

during off-the-clock bag check waiting periods and the time is compensable. (Emphasis

added.)
B. As with Apple’s employees, CSI’s employees were required to perform specific tasks

with respect to the exit security process.

As was the case with Apple’s employees in Frlekin, CSI’s employees were “controlled” by being

required to perform the specific and tasks of waiting in line, driving their vehicles through the line,

locating their badges and showing them to the exit security personnel. They also had to leave the line if

they did not have their security badges and were also required to allow their vehicles to be searched,

some of which were. It is noteworthy that the security exit process in Frlekin included the requirement

that employees, even if they had no bags to be searched, were required to show any personal

technology they were carrying in order to leave and have this verified against a personal technology

log. The guidelines instructed Apple managers to . . . “[a]sk the employee to remove any type of item

that Apple may sell,” and “[b]e sure to verify the serial number of the employee’s personal technology

against the personal technology log.” (Frlekin, at 1044.)

The requirement by Apple that an employee locate and show his or her personal technology

device and have it verified by exit security personnel against a technology log is not meaningfully

different than the requirement that CSI’s employees roll down their windows, locate and show their

badges, have them verified by security personnel, and go to the guard shack and get permission to leave

if they could not locate their badge.

The fact that the badging process in this case lasted about a minute does not mean the time was

not compensable. In Frlekin, for example, some employees testified that the actual bag search took

mere seconds. (See Declarations filed in Frlekin, Exhibits 1-3 to Request for Judicial Notice.) The

Court nonetheless held that such time was compensable. In Heredia v. Eddie Bauer LLC (N.D. Cal.,

Jan. 10, 2018, No. 16-CV-06236-BLF) 2018 WL 369032, at *3, the plaintiff conceded that the actual

security inspection “lasted less than one minute,” not including the waiting time. There is no

Case 5:18-cv-06761-BLF   Document 128   Filed 03/18/21   Page 18 of 30

ER 842



Memorandum of Points and Authorities in Opposition to Motion for Partial Summary Judgment
Case No. 5:18-cv-06761-BLF

14

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

meaningful distinction between being confined to an employer’s secured premises and having to wait

to have a bag searched for a few seconds as in Frlekin in order to leave and CSI’s employees being

confined to Solar Site and having to wait to have a badge scanned (which scanning took about a

minute) in order to leave. The times of both are times that the workers are indisputably under the

employer’s control.
VII. BECAUSE CSI CONTROLLED PLAINTIFF AND CLASS MEMBERS AFTER THEY ENTERED THE

SECURITY GATE AND DROVE ON THE ACCESS ROAD TO AND FROM THE PARKING LOTS AND
THEY COULD NOT USE SUCH TIME EFFECTIVELY FOR THEIR OWN PURPOSES, THE TIME
CONSTITUTED “HOURS WORKED.”

After the workers entered the Site through the Security Gate and drove to and from the parking

lots on the Access Road, they were under CSI’s control and could not effectively use such time

effectively for their own purposes such as running personal errands outside of the Site. CSI workers

were required to stay on the Solar Site during the entire workday from the beginning of the workday to

the end of the workday. (Huerta, ¶ 67; Clarno, ¶ 58; Garcia, ¶ 60; Tucker, ¶ 65.) This time is

compensable under reasoning of the Court in Morillion v. Royal Packing Co. (2000) 22 Cal.4th 575 (94

Cal.Rptr.2d 3, 995 P.2d 139), as modified (May 10, 2000). In Morillion, plaintiff agricultural workers

sued for compensation for time they spent waiting for employers’ buses and riding those buses to and

from the fields each day. (Id. at 579.) The Court held that riding buses to and from the fields each day

as required by the employer constituted time over which the employer “controlled” the workers and

that such “travel time is compensable” under the California Labor Code. (Id. at 585, 595.) The Court

held that “an employee who is subject to an employer’s control does not have to be working during that

time to be compensated....” (Id., at 582.) The Court held that control was demonstrated by the fact that

the workers could not use the time effectively for their own purposes, such as dropping off their

children, stopping for breakfast or running other errands. (Id. at 586.) The Court also held that the

employer subjected its employees to its control by “determining when, where, and how they are to

travel.” (Id. at 588.)

Here, CSI determined when, where and how employees were to travel between the Security Gate

and the parking lots. Workers can only travel on the Site from sunrise to sunset and after the Access

Road is cleared by biologists. Workers can only travel on the Access Road. CSI controls “how” the
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workers must travel – they are limited in how fast they can go, whether they can stop, whether they can

pass other vehicles, and other limitations discussed above. Most importantly, while on the Access

Road, they cannot use the time effectively for their own personal purposes.

The control exercised by CSI over its workers is essentially the same as that exercised by the

employer in Morillion. CSI’s workers were confined to the Access Road just as the Morillion workers

were confined to the buses. CSI’s workers were also required to use a specific route on private land

after entering the secured Site and were subject to stringent controls over what they could do while on

the Access Road. Indeed, if the workers in Morillion were allowed to use their own personal

transportation to get to the fields but were confined to and required to follow only one specific route on

the employer’s property and were subjected to all kinds of rules in using such designated route and

could not use the time on that route effectively for their personal purposes, there is no question that

they would be under their employer’s control and therefore entitled to compensation for such travel

time.

This Court in Griffin referred to a hypothetical involving an isolated building on a private campus

with a single accessway, but this hypothetical is incomplete. If employees in such hypothetical cannot

do anything effectively for their own purposes outside of the “private campus” while confined to the

campus without going through an exit security process, then while workers are on the single

accessway, they cannot use such time effectively for their own personal purposes. This case does not

involve travel “to find a parking space or walk to an elevator.” Thus, the ipse dixit assertion by Sachs

and the Court in Griffin that “travel on an employer’s premises to find a parking space or walk to an

elevator or certain department is generally not compensable” (Griffin v. Sachs Electric Company (N.D.

Cal. 2019) 390 F.Supp.3d 1070, 1087, aff’d (9th Cir. 2020) 831 Fed.Appx. 270) is not only irrelevant,

but unsupported by any cited authority. If this travel is time during which the employees cannot use

effectively for their purposes, under Morillion it is compensable.
VIII. AT A MINIMUM, WHETHER THE SECURITY TIME AND THE DRIVE TIME WAS TIME DURING

WHICH CSI “CONTROLLED” PLAINTIFF IS AN ISSUE OF FACT FOR THE JURY.

Whether CSI sufficiently controlled its employees during the Entrance and Exit Security Time

and Travel Time on the Access Road to make such time compensable under California law is at a
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minimum an issue of fact. (See Oliver v. Konica Minolta Business Solutions U.S.A., Inc. (2020) 51

Cal.App.5th 1 [264 Cal.Rptr.3d 248, 51 Cal.App.5th 1].) In Oliver, service technicians who were

required to drive their personal vehicles containing their employer’s tools and parts to customer sites to

make repairs to copiers and other machines filed a wage and hour class action against their employer

seeking payment of wages for time spent commuting to the first work location of the day, home from

their last appointment and mileage reimbursement. The Superior Court granted the employer’s motion

for summary judgment and the service technicians appealed. The Court of Appeal reversed, holding

that genuine issues of material fact existed as to whether the employees were sufficiently under the

employer’s control that precluded summary judgment.

Here, CSI has not demonstrated as a matter of law that Plaintiff and class members could use the

time they were waiting for and going through the mandatory entrance and exit security process and

driving on the Access Road while confined to the Solar Site “effectively for their own purposes.”

Indeed, as in Frlekin and Morillion, there is no dispute that they could not do so.
IX. PLAINTIFF WAS “SUFFERED OR PERMITTED TO WORK” DURING THE MANDATORY ENTRANCE

AND EXIT SECURITY PROCESS.

Wage Order 16 does not define “work.” In common usage, “work” means any “activity in which

one exerts strength or faculties to do or perform something.” (Merriam-Webster’s Collegiate

Dictionary (11th ed.).) It also means “exertion to attain an end, especially as controlled by and for the

benefit of an employer; labor.” (Black’s Law Dictionary (10th ed. 2014).) (Cf Tennessee Coal, Iron &

R. Co. v. Muscoda Local No. 123 (1944) 321 U.S. 590, 598 [64 S.Ct. 698, 703, 88 L.Ed. 949] (“work”

includes “physical or mental exertion (whether burdensome or not) controlled or required by the

employer and pursued necessarily and primarily for the benefit of the employer”). “Work” as a verb

means activities an employer may suffer or permit an employee to perform. (Cleveland v. 

Groceryworks.com, LLC (N.D. Cal. 2016) 200 F.Supp.3d 924, 954.) (See, e.g., Betancourt v. 

Advantage Human Resourcing, Inc. (N.D. Cal., Sept. 3, 2014, No. 14-CV-01788-JST) 2014 WL 

4365074, at *7 (interviewing required by an employer is “work”); Sullivan v. Kelly Services, Inc. (N.D. 

Cal., Oct. 16, 2009, No. C 08-3893 CW) 2009 WL 3353300, at *6 (“Plaintiff was suffered or permitted 

to work during the time she interviewed with Defendant's customers”).)
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The activities CSI requires of its workers for the security process in this case meet this plain-

language definition of “work.” They involve “exertion” or “effort” required by CSI, including

complying with security personnel’s directions, driving a vehicle in the security line, rolling down

windows, locating and displaying identification cards, allowing vehicles to be searched, and moving

vehicles as directed by security personnel. The security checks “attain an end,” including confirming

that employees are properly authorized to enter the Site and, with respect to the exit security process,

that workers have not taken any equipment or supplies. This clearly benefits CSI by deterring and

preventing theft. Moreover, employees were indisputably controlled during the security checks.

(Frlekin, at 1047.) These activities are therefore compensable “work.” At a minimum, whether the 

activities required to be performed by the workers during the security checks constitute “work” is an 

issue of fact, precluding summary judgment in CSI’s favor.
X. CSI HAS NOT DEMONSTRATED THAT PLAINTIFF’S CLAIM BASED ON SECTION 5(A) OF THE

WAGE ORDER FAILS AS A MATTER OF LAW.

Paragraph 5(A) of Wage Order 16 provides: “(A) All employer-mandated travel that occurs

after the first location where the employee’s presence is required by the employer shall be

compensated at the employee’s regular rate of pay or, if applicable, the premium rate that may be

required by the provisions of Labor Code Section 510 and Section 3, Hours and Days of Work, above.”

Plaintiff contends that the Security Gate where the mandatory entrance security process occurred was

the first location where the employees’ presence was required by CSI in order to enter and work at the

Site. They were instructed that the first place they were required to be at the beginning of the day in 

order to work was the Security Gate to line up and go through the mandatory entrance security process 

and drive on the Access Road to the parking lots of the Solar Site. Unless they went through the

security entrance process, they could not work on the Site. (Huerta, ¶¶ 11, 17; Clarno, ¶¶ 9, 14; Garcia,

¶¶ 9, 14; Tucker, ¶¶ 11, 16.) Plaintiff’s evidence demonstrates the complicated nature of how the Site

was secured and how restricted the Security Gate was at the beginning of the workday and clearly

confirms that it was the first location at which the workers’ presence was required. Moreover, the fact

that no worker meetings occurred at the Security Gate is irrelevant. The only thing the workers in

Morillion were required to do was meet at a designated departure point location, park their cars, and get
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on the bus. (Morillion v. Royal Packing Co. (Cal. Ct. App. 1998) 77 Cal.Rptr.2d 616, 618, review

granted and opinion superseded (Cal. 1998) 80 Cal.Rptr.2d 752 [968 P.2d 463], as modified (May 10,

2000), rev’d (2000) 22 Cal.4th 575 [94 Cal.Rptr.2d 3, 995 P.2d 139].)

CSI offers no evidence as to any other location that the employees’ presence was first required

and has thus failed to sustain its burden on this motion. (See Arnold Decl.) Moreover, whether the

Security Gate was the “first location where the employee’s presence is required” for purposes of

Paragraph 5(A) of the Wage Order is at a minimum a factual issue for the jury to decide and summary

judgment therefore cannot be granted on the issue.

XI. CSI’S ATTACK ON PLAINTIFF’S “HOURS WORKED” CLAIM DURING MEAL PERIOD FAILS.
A. CSI has not established as a matter of law that Plaintiff was subject to any Collective

Bargaining Agreement.

CSI has not offered any admissible evidence that Plaintiff worked under any qualifying CBA.

The only “evidence” that CSI offers to support its claim that Plaintiff was subject to a qualifying CBA

are the inadmissible conclusions of Ms. Arnold in her declaration that “George Huerta was a member

of the Operating Engineers Local 3 and was dispatched to the Project by that union” (Arnold, ¶ 10) and

that “George Huerta’s employment on the Project was governed by two collective bargaining

agreements . . .” (Arnold, ¶ 11.) CSI also offers the alleged dispatch documents to California

Compaction and Milco Construction. (Exhibit C to Arnold Decl.) Ms. Arnold has not demonstrated her

personal knowledge of Mr. Huerta’s supposed membership in the union. Moreover, the dispatch

documents have not been properly authenticated by Ms. Arnold. The statements are also clearly

inadmissible hearsay as they are offered for the truth of what they purport to reflect (Fed. Rules Evid.,

rule 801) and Ms. Arnold has not offered any admissible evidence required under Fed. Rules Evid.,

rule 803(6) to establish that they fall within the business records exception of such Rule. In addition,

Exhibit D, which is supposedly the Operating Engineers Master Agreement is facially incomplete,

indecipherable, and contains no signature pages. Plaintiff therefore objects to her declaration testimony

and these documents as well as her inadmissible conclusions in paragraph 14 as to what the provisions

of Exhibit D provide.
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B. Plaintiff’s “hours worked” claim for meal period time is not derivative or dependent
on the meal period provisions of Labor Code Section 310 or section 10 of Wage Order
16.

An employee’s right to be paid minimum wages is provided for in Labor Code section 1194(a).

Consistent with this Labor Code provision, section 4 of Wage Order 16 requires “[e]very employer” to

pay a specified minimum wage to its employees “per hour for all hours worked ....” (Wage Order 16, §

4.) “Hours worked” for purposes of Wage Order 16 is defined as “the time during which an employee

is subject to the control of an employer, and includes all the time the employee is suffered or permitted

to work, whether or not required to do so.” (Wage Order 16, § 2(J).) Thus, an employee’s right to be

paid for all hours worked exists independently of any right to meal periods and is not derivative of the

employee’s meal period rights. This right would exist even if there were no meal period laws and

Defendant cites no authority holding otherwise.

In Plaintiff’s First Amended Complaint, Plaintiff alleges that workers were restricted during meal

periods from leaving their daily work sites. (Complaint, ¶ 31.) Plaintiff contends that because they were

restricted from leaving their daily work areas during the meal periods, they were under CSI’s control

during the meal periods and that the time of their meal periods constitutes “hours worked” under

California law for which they were entitled to be paid. Plaintiff alleges that he was not paid for such

time (¶ 32) and seeks to recover such wage pursuant to Section 1194 and Paragraph 4 of Wage Order

16. (¶ 33.)

CSI contends that Plaintiff was subject to a Collective Bargaining Agreement and that CSI

therefore does not have to pay Plaintiff for the time of Plaintiff’s meal periods that constitutes “hours

worked” under California law. Thus, under CSI’s argument, because there is a CBA under which

Plaintiff worked, CSI could require Plaintiff to work during the entire meal period and would not have

to pay Plaintiff any wages for such “hours worked.” This is nonsense. Under California law and Wage

Order 16, Plaintiff is entitled to compensation for all “hours worked,” and CSI cites no statute or Wage

Order provision that provides otherwise. The fact that the time of such “hours worked” occurred during

a meal period does not insulate an employer from paying for such hours worked. (See Gutierrez v.

Brand Energy Services of California, Inc. (2020) 50 Cal.App.5th 786, 796–797 [264 Cal.Rptr.3d 173,
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179, 50 Cal.App.5th 786, 796–797], as modified on denial of reh’g (July 2, 2020), review denied (Sept.

9, 2020).)

In Gutierrez, the employee contended that he was entitled to be paid for mandatory travel time on

employer-provided transportation to and from the work site. The employer contended that section 5(D)

of Wage Order 16 permits union-represented employees and their employers to opt out of paying any

compensation for travel time that would otherwise be compensable under Morillion and section 5(A).

According to the employer, the language of section 5(D) supported its position that “employees whose

employment is governed by a construction industry CBA is not required to be paid for travel time at

any rate, because the ‘section’ [5(A) ] requiring compensation for such time ‘does not apply’ if a CBA

expressly so provides.” (Id., at 798.)

The Court of Appeal disagreed and reversed the trial court’s grant of summary judgment for the

employer, holding that there was no applicable statutory exception to pay for hours worked under these

circumstances and that the Wage Order exception could not negate the employee’s right to

compensation for all hours worked. The Court reasoned:

[W]e accept plaintiff’s point that Wage Order 16 section 5 does not state that union-

represented employees and employers can opt out of paying any compensation whatsoever for

employer-mandated travel time. . . .

Brand’s interpretation of section 5(D) is unsupported by section 5’s plain language, which

limits its own scope to section 5 and says nothing about waiving the right to minimum wage.

Brand’s interpretation also directly conflicts with the express terms of Wage Order 16 sections

1 and 4. These sections, subject to exceptions not applicable here, expressly apply to “all

persons employed in the on-site occupations of construction” (Wage Order 16, § 1) and require

payment of “not less than the applicable minimum wage for all hours worked in the payroll

period” (id., § 4(B)). (Id. at 798-799, (emphasis added).)

Observing that “where a wage order conflicts with a Labor Code statute, the statute “will prevail

....” (Gerard v. Orange Coast Memorial Medical Center, supra, 6 Cal.5th at p. 448, 240 Cal.Rptr.3d

757, 430 P.3d 1226.)” (id. at 799), the Court held that accepting the employer’s position would
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“undermine Labor Code section 1194, subdivision (a), the statute bestowing on California employees

the right to minimum wage . . .” (Id.)

Citing numerous cases holdings that Labor Code section 1194(a) precludes employers from

contracting with its employees for a rate of pay less than minimum wage (id. at 799-800), the Court

rejected the employer’s reliance on some of the very cases cited by CSI in its current motion, including

Araquistain v. Pacific Gas & Electric Co. (2014) 229 Cal.App.4th 227, 238 [176 Cal.Rptr.3d 620, 628]

and Vranish v. Exxon Mobil Corp. (2014) 223 Cal.App.4th 103, 111 [166 Cal.Rptr.3d 845, 849],

holding that they were inapposite. (Id. at 801-802.)

The Court refused to assume that the IWC intended to override the Legislature’s grant of the right

of at least a minimum wage for all hours worked:

. . . Would the IWC have acted to override our Legislature’s statutory grant of the right to at

least minimum wage for all hours worked with the bare language in Wage Order 16 section

5(D) that “[t]his section”—meaning only section 5—”shall apply to any employees covered by

a valid [CBA] unless the [CBA] expressly provides otherwise”? We decline to assume the

IWC intended to override this important state right in the absence of actual evidence. (Id. at

802.)

. . . In light of Wage Order 16’s and the Labor Code’s remedial purposes requiring liberal

construction and their directives to compensate employees at a rate no less than minimum

wage for all hours worked notwithstanding any agreement or customary arrangement to the

contrary (Lab. Code, §§ 1194, 219; Wage Order 16, §§ 1, 4), we conclude section 5(D)

provides no authority for employers and employees to waive all compensation for employer-

mandated travel time. (Id. at 804.)

The Court’s reasoning in Gutierrez applies to CSI’s arguments in this case.
1. Wage Order 16’s meal period provisions do not expressly or impliedly waive an

employee’s right to compensation for all “hours worked.”

CSI argues that because the meal period provisions of Section 10(D) of Wage Order 16 do not

apply to an employee covered by a qualifying collective bargaining agreement, this means that an

employer need not pay the employees for hours worked during a meal period as required by Section
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1194 and Section 4 of the Wage Order. As discussed above, the identical argument with respect to

mandated travel time was flatly rejected by the Court in Guiterrez.

Contrary to CSI’s contention, there is nothing in Wage Order 16 that contains an express

exemption from the minimum wage requirements in Labor Code section 1194(a) and Wage Order 16

section 4 for all hours worked, and CSI has presented no valid basis for inferring such an exemption

based on the legal scheme as a whole. Section 10(D) provides: “Unless the employee is relieved of all

duty during a 30 minute meal period, the meal period shall be considered an ‘on duty’ meal period and

counted as time worked. An ‘on duty’ meal period shall be permitted only when the nature of the work

prevents employee from being relieved of all duty and when by written agreement between the parties

an on-the-job paid meal period is agreed to and complies with Labor Code Section 512.”

Section 10(E) provides that “Subsections (A), (B), and (D) of Section 10, Meal Periods” do not

apply to any employee covered by a valid CBA, but section 10(E) does not expressly provide that the

provisions Labor Code Section 1194 and Section 4 requiring the payment of a minimum wage for all

“hours worked” do not apply if there is a CBA. By its express terms, subsection 10(E) only provides

that the applicable meal period protections of those specified “meal period” subsections do not apply.

As the Court noted in Gutierrez, “. . . the IWC has demonstrated that it understands how to draft CBA

exemptions from specific Labor Code requirements, including Labor Code section 1194’s minimum

wage requirement, but it has not done so here. (E.g., Wage Order 16, §§ 3(H)(1) [CBA exemption from

overtime pay requirements . . . 3(H)(2) [CBA exemption from make-up time requirements], 11(E)

[CBA exemption from rest break rules].)” (Gutierrez at 802.)
2. Plaintiff is not alleging or seeking compensation for CSI’s violation of

California’s meal period laws.

CSI’s motion is predicated on the manufactured and faulty premise that intentionally

misconstrues Plaintiff’s “hours worked” claim. Plaintiff is not alleging that CSI violated its meal

period obligations under Labor Code Section 512 or section 10 of the Wage Order nor is he seeking

meal period premiums for any such violations. Moreover, contrary to CSI’s contention, plaintiff is not

alleging that the time of his meal break should be compensated “because he was not relieved of all

duty.” (CSI’s Memorandum, 11:3-8.) As discussed above, Plaintiff is alleging that the time of his meal
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periods constitutes “hours worked” because of the control CSI exercised over him during the meal

periods, not that CSI failed to “relieve him of all duty.”

CSI claims that “The CBA Meal Period Exemption, as explained above, means that union

employees working under qualifying CBAs are excluded entirely from section 512(a)—the source of

the right to the one-hour of premium pay and unpaid wages for not being relieved of all duty during a

meal period.” (Memorandum, 13:7-10 (emphasis added).) But neither section 512(a) nor Section 10 of

the Wage order, which apply only to meal periods, is the “source” of the right to “unpaid wages”

asserted by Plaintiff. Plaintiff’s claim is therefore not “dependent on” or derivative of any meal period

rights but exists independently based on Section 1194 and Section 4 of Wage Order 16. Plaintiff makes

this clear in his First Amended Complaint: “39. In violation of Section 1197 and Paragraph 4 of the

applicable Wage Order, Defendants did not pay class members the wages due them for all hours

worked.”
3. This Court’s decision in Durham rests on the faulty premise that Plaintiff’s right

to be paid for “all hours worked” is “derivative” of Plaintiff’s meal period
rights.

In its decision in Durham on the “controlled hours worked” claim for meal period time, this Court

attempted to distinguish the reasoning of the Court in Gutierrez: “The reasoning in Gutierrez counsels

that this Court should similarly distinguish Durham’s claims where, as in Araquistain, there is an

express statutory exemption for the particular right at issue.” (Huerta v. CSI Electric Company (N.D.

Cal., Dec. 23, 2020, No. 18-CV-04506-BLF) 2020 WL 7643125, at *5.) The Court also concluded that

Plaintiff’s “hours worked” claim was “derivative” of the meal period laws: “Upon careful review of the

parties’ arguments, the Court concludes that the express statutory exemption for CBA-covered

employees who bargain for the terms of their meal periods extends to a derivative claim like this one.”

(Id.) Here, however, as discussed above, the “right at issue” is not the right to a meal period that

qualifies under Section 512 or section 10 of the Wage Order, but the right to be paid for all hours

worked, which is founded on Section 1194(a) and Section 4 of the Wage Order and exists

independently of any meal period rights. Plaintiff would have this claim even if there were no meal

period statute or wage order provision regarding meal periods.
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4. The Court’s decision in Bono Enterprises, Inc. v. Bradshaw demonstrates that
Plaintiff’s “hours worked” theory of relief was based on the wage order
requirement that employees be paid for all hours worked, not just on meal
period laws.

In Bono Enterprises, Inc. v. Bradshaw (1995) 32 Cal.App.4th 968, 968–72 (38 Cal.Rptr.2d 549)

disapproved of on other grounds by Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th

557 (59 Cal.Rptr.2d 186, 927 P.2d 296), the Court considered a policy where workers had to remain on

the work-site premises during their 30–minute lunch period unless they made prior arrangements. The

Court held that the lunch time was compensable “hours worked” under section 4 of the applicable

Wage Order, concluding that the language of Section 4 of the Wage Order was “sufficiently clear to

place employers on notice that an employee must be paid for all hours during which he or she is subject

to the employer’s control, including meal periods.” (Id. at 979.)
5. The cases cited by CSI and referred to by the Court in Durham are inapposite.

In Araquistain v. Pacific Gas & Electric Co. (2014) 229 Cal.App.4th 227, 238 [176 Cal.Rptr.3d

620, 628], the plaintiff only asserted a meal period claim. The defendant asserted the statutory defense

CBA defense under 512(e) re meal periods. (Id. at 231.) The Court identified the question before it as

whether the CBA provisions were such to bring the exception of section 512(e) into effect. (Id. at 230.)

The Court concluded that the CBA did provide for meal periods and that the section 512(e) exempted

the employer from the wage order’s meal period requirements. (Id. at 238.) The plaintiff was not

asserting an “hours worked” claim, and, as the Court held in Gutierrez, this case was inapposite to an

“hours worked” claim. (Gutierrez at 801.)

Pyara v. Sysco Corporation (E.D. Cal., July 20, 2016, No. 215CV01208JAMKJN) 2016 WL

3916339, at *1 is also inapposite. In that case the plaintiff had alleged numerous causes of action,

including a first cause of action for “wage theft / time shaving” and separate claims for failure to pay

overtime and failure to provide meal periods. The Court granted the defendant’s motion for judgment

on the pleadings as to the overtime meal period claims, finding that they were statutorily exempt based

on the CBA exemptions. (Id. at *3-4.) The Court denied the motion as to the hours worked and rest

period claims, holding that they were not preempted. As to the hours worked claim, the Court held:

“Even if the Court assumed that the rights to overtime, meal periods, and rest periods ‘exist entirely as
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a result of the CBA,’ the right to be paid for all of the hours one works exists independently of the

CBA. See Cal. Lab. Code § 1194(a).” (Id. at *5.) The Court also recognized that, notwithstanding the

exemption for overtime and meal periods, the plaintiff could make a claim for unpaid wages for hours

worked under 1194(a). (Id. at *5.)

In Chavez v. Smurfit Kappa North America LLC (C.D. Cal., Oct. 17, 2018, No. 2:18-CV-05106-

SVW-SK) 2018 WL 8642837, a plaintiff subject to a CBA brought claims for unpaid overtime, unpaid

meal period premiums, and wages not timely paid, inter alia. The Court found that Section 514 barred

the overtime claim and that, because unpaid minimum wage claim was based on the failure to pay

overtime, it also failed. (Id. at *4.) There was no discussion at all about an “hours worked” claim like

that asserted by Plaintiff in this action.

Perez v. Leprino Foods Company (E.D. Cal., Mar. 22, 2018, No. 117CV00686AWIBAM) 2018

WL 1426561 involved a union worker who sued for overtime. The defendant moved to dismiss the

overtime claim based on the Section 514 exemption, which the Court granted. There was no discussion

at all about an “hours worked” claim like that asserted by Plaintiff in this action.

In Vranish v. Exxon Mobil Corp. (2014) 223 Cal.App.4th 103 [166 Cal.Rptr.3d 845], the Court

upheld a CBA exemption from the overtime pay requirements in Labor Code section 510 based on

language in Labor Code section 514. There was no discussion of a claim for “hours worked” like that

asserted in this case. As the Court held in Gutierrez, this case was inapposite to an “hours worked”

claim. (Gutierrez at 801.)

Finally, in Andrade v. Rehrig Pacific Company (C.D. Cal., Apr. 22, 2020, No.

CV201448FMORAOX) 2020 WL 1934954, at *3, the district held that there may be a staturory

exemption for overtime does not abrogate plaintiff’s rights under § 1194 and an employee is entitled to

a minimum wage and overtime for all hours he was under the “control” of an employer.

Dated: March 18, 2021 THE DION-KINDEM LAW FIRM

BY: /S PETER R. DION-KINDEM
PETER R. DION-KINDEM, P.C.
PETER R. DION-KINDEM
Attorney for Plaintiff George Huerta
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PETER R. DION-KINDEM (SBN 95267)
THE DION-KINDEM LAW FIRM
PETER R. DION-KINDEM, P. C.

2945 Townsgate Road, Suite 200
Westlake Village, CA 91361
Telephone: (818) 883-4900
Email: peter@dion-kindemlaw.com

LONNIE C. BLANCHARD, III (SBN 93530)
THE BLANCHARD LAW GROUP, APC
5211 East Washington Blvd. # 2262
Commerce, CA 90040
Telephone: (213) 599-8255
Fax: (213) 402-3949
Email: lonnieblanchard@gmail.com

Attorneys for Plaintiff George Huerta

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

I, Peter R. Dion-Kindem, declare: 

1. I am an attorney licensed to practice in California. I am co-counsel for Plaintiff George Huerta in 

this action. I have personal knowledge of the following facts.

George Huerta, an individual, on behalf of himself 
and all others similarly situated and as a 
representative plaintiff,

Plaintiff, 

vs. 

First Solar, Inc., a Delaware corporation; 
California Flats Solar, LLC, a Delaware Limited 
Liability Company; CA Flats Solar 130, LLC, a 
Delaware Limited Liability Company; CA Flats 
Solar 150, LLC, a Delaware Limited Liability 
Company; Cal Flats Solar CEI, LLC, a Delaware 
Limited Liability Company; Cal Flats Solar 
Holdco, LLC, a Delaware Limited Liability 
Company; CSI Electrical Contractors, Inc.; Milco 
National Constructors, Inc.; California 
Compaction Corporation; and Does 1 through 10,

Defendants.

Case No. 5:18-cv-06761-BLF
CLASS ACTION

Declaration of Peter R. Dion-Kindem in
Opposition to Defendant CSI Electrical 
Contractors, Inc.’s Motion for Partial 
Summary Judgment

Date: April 8, 2021
Time: 9:00 a.m.
Crtrm: 3
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2. True and correct copies of pages from the deposition transcript of Jason McGinley, the 

designated Person Most Knowledgeable of Defendant, that was taken in this action are attached 

hereto as Exhibit 1.

3. A true and correct copy of the California Flats Solar, LLC, Site Health & Safety Plan, 

Attachment D, Security Plan is attached hereto as Exhibit 2.

4. A true and correct copy of CSI and First Solar Contract, ¶3.9 is attached hereto as Exhibit 3.

5. A true and correct copy of the Cal Flats Solar Environmental Handout produced in this litigation 

is attached hereto as Exhibit 4.

I declare under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct.

Dated: March 18, 2021

_____________________________

Peter R. Dion-Kindem
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1        SUPERIOR COURT OF THE STATE OF CALIFORNIA
2                     COUNTY OF KERN
3                        - - - - -
4 George Huerta, an individual, on   )

behalf of himself and all others   )
5 similarly situated and as a        )

representative plaintiff,          )
6                                    )

          Plaintiff,               )
7                                    ) No. 5:18-cv-06761-LHK

     vs.                           )
8                                    )

First Solar, Inc., a Delaware      )
9 corporation; California Flats      )

Solar, L.L.C., a Delaware Limited  )
10 Liability Company; CA Flats Solar  )

130, L.L.C., a Delaware Limited    )
11 Liability Company; CA Flats Solar  )

150, L.L.C., a Delaware Limited    )
12 Liability Company; Cal Flats Solar )

CEI, LLC, a Delaware Limited       )
13 Liability Company; Cal Flats Solar )

Holdco, LLC, a Delaware Limited    )
14 Liability  Company; CSI Electrical )

Contractors, Inc.; Milco National  )
15 Constructors, Inc.; California     )

Compaction Corporation; and Does 1 )
16 through 10,                        )

                                   )
17           Defendants.              )

__________________________________ )
18
19         DEPOSITION OF PERSON MOST KNOWLEDGEABLE
20           AT CSI ELECTRICAL CONTRACTORS, INC.
21                   JASON ALLEN MCGINLEY
22                TUESDAY, DECEMBER 17, 2019
23 Job no. 3813413
24 Reported by:  Cathy A. Reece, RPR, CSR No. 5546
25 Pages 1-93

Page 1
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1      Q.   Oh.

2      A.   This is First Solar's agreement.

3      Q.   Right.  Well, you said yes.  That's why --

4      A.   I apologize.

5      Q.   That's okay.

6      A.   There was some language in there that was

7 very similar to our contract.

8           So, no, I've never seen this.

9      Q.   Okay.

10      A.   This is not something that is made public

11 to CSI.

12      Q.   Next in order, 10.

13           (Exhibit 10 was marked for I.D.)

14           MR. DION-KINDEM:  Let's go off the record

15 while you review that.

16           MS. NAKABAYASHI:  Okay.

17                (Recess taken.)

18           MR. DION-KINDEM:  This will be Exhibit 11.

19           (Exhibit 11 was marked for I.D.)

20 BY MR. DION-KINDEM:

21      Q.   Did we talk about 10 yet?

22      A.   No.

23      Q.   Okay.  You have Exhibit 10 in front of

24 you?

25      A.   Yes.

Page 84
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1      Q.   Have you ever seen this document before?

2      A.   I don't know if this is the exact version

3 because it is not signed or dated.  So I don't know

4 if it has been changed at all.

5      Q.   But is this something that was provided to

6 CSI by First Solar?

7      A.   Yes.  I just don't know if it's this exact

8 document.

9      Q.   Okay.  Did CSI have a similar site health

10 and safety plan?

11           MS. NAKABAYASHI:  Objection.  Beyond the

12 scope.

13           THE WITNESS:  CSI had a -- has a health

14 and safety plan, yes.  I don't know if we had a site

15 specific plan for this project or not.

16 BY MR. DION-KINDEM:

17      Q.   Okay.  The safety plan that CSI had was

18 applicable to the California Flats Solar project?

19           MS. NAKABAYASHI:  Objection.  Beyond the

20 scope and calls for speculation.

21           THE WITNESS:  I would speculate that it

22 is.

23 BY MR. DION-KINDEM:

24      Q.   Well, don't speculate.

25           Based on your understanding --

Page 85
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1      A.   Yes.

2      Q.   -- that --

3      A.   It would apply.

4           MR. DION-KINDEM:  Okay.  Has that been

5 produced, Counsel?

6           MS. NAKABAYASHI:  I don't know.  Again --

7           MR. DION-KINDEM:  I don't think I've seen

8 it in the documents sent to us.

9           THE WITNESS:  It's about that big.

10 BY MR. DION-KINDEM:

11      Q.   Let the witness -- let the record reflect

12 that the witness is holding about eight inches

13 between his fingers.

14           MS. NAKABAYASHI:  I mean, it's certainly

15 something we can meet and confer about.

16           MR. DION-KINDEM:  Okay.

17           MS. NAKABAYASHI:  I don't -- I can't

18 recall off the top of my head if it was requested,

19 but we can meet and confer --

20           MR. DION-KINDEM:  Well, if it related to

21 this project, I'm sure it was.

22      Q.   Let's turn to Exhibit 11.

23           What's your understanding of Exhibit 11?

24      A.   My understanding is that this was an

25 agreement between CSI and the local union to provide
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1 STATE OF CALIFORNIA           )

                              )   SS.

2 COUNTY OF LOS ANGELES         )

3

4           I, CATHY A. REECE, CSR No. 5546, a

5 Certified Shorthand Reporter in and for said County

6 and State, do hereby certify:

7           That prior to being examined the witness

8 named in the foregoing deposition by me was duly

9 sworn to testify to the truth, the whole truth, and

10 nothing but the truth;

11           That said deposition was taken down by me

12 in shorthand at the time and place therein named and

13 thereafter reduced to computerized transcription

14 under my direction and supervision, and I hereby

15 certify the foregoing deposition is a full, true and

16 correct transcript of my shorthand notes so taken.

17           I further certify that I am neither

18 counsel for nor related to any party to said action

19 nor in anywise interested in the outcome thereof.

20           IN WITNESS THEREOF, I have hereunto

21 subscribed my name this 24th day of December,

22 2019.

23

24         <%20432,Signature%>

25         CATHY A. REECE, RPR, CSR No. 5546
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SECURITY PLAN 

NOTE: A detailed security plan is provided as a stand-alone document. General security measures are 
presented in the following sections. 

1. General 
The security plan is administered by the First Solar Construction department, and will detail guard 
responsibility, site logistics and site badging/worker identification requirements.  Anyone entering or 
exiting the project site premises must stop at the guard station for processing, which may include 
badging or other form of identity verification. All individuals employed by the project site or entering 
the project site are required to present their badges/confirm their identity upon entry and exit of site 
regardless of the time of day or the frequency they enter or exit. These individuals are required to 
present their badges/confirm their identity at other times upon request and are responsible to have 
them available.  Guards are required record in the Site Security Log all Visitors and Site Deliveries.   
In general, guards direct all new workers to park their vehicle and report to the Safety Trailer for Site 
Project Orientation and badge receipt. 
Guard records person’s name and provides list of non-badged names instructed to report to the Safety 
Trailer to the Project Safety Officer to verify the individual(s) have participated in Site Project 
Orientation and received a badge. 

2. Security Guards  
Safety Wear - Guards are required to wear high visibility safety vests, hard hats, designated footwear, 
and safety glasses. 
Site Gates - Guards are to ensure that gates are only open when vehicles are entering or exiting the 
site and will be closed at all other times.  Only exception is manual gates which will be opened at start 
of work day and must be manned at all times while open and closed at end of work day. 
Vehicle Inspections - Security personnel will consistently inspect any vehicle that has entered the 
project site upon exiting.  Security is required to check back seats, back of trucks, and periodically to 
check trunks of cars. 
Garbage Container Inspections - Site security or a Site Designee is required to periodically inspect 
garbage and recycling containers. 
Security Patrols - Security Patrols are to be performed in a consistent manner as is prudent depending 
on site conditions and will be performed during inclement weather utilizing an “enclosed” vehicle 
provided by the site.  Security patrols will utilize “check points” for validation of patrols.  As part of the 
security patrols, guards are to inspect pad locks on site gates. 
Key Removal: 
First Solar Vehicles/Equipment - All First Solar unassigned vehicles and equipment keys will be 
removed from the equipment during non-work related hours. 
Subcontractor Vehicles/Equipment - Site Security will ensure that Subcontractors are directed to 
remove keys from their respective equipment at the end of work shift. 
Parking Placards: 
Parking placards are utilized to identity vehicles w/access into the project site.  A Vehicle 
Authorization List by Subcontractor is provided to Security Guards by the Site Security Coordinator. 
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3. Deliveries  
Delivery Types: 

General Deliveries are vendors that regularly access the project site such as FedEx, UPS, and 
catering services. Regularly scheduled delivery service badges are housed at the Guard Post 
and are scanned in/out by the Guard. 

Material Deliveries are trucks delivering materials to the project site.  The Guard scans one of 
the Truck Delivery badges and completes required information on the Project Site 
Delivery/Visitor Log. Material Deliveries must execute a Visitor Agreement as they access the 
project site.  
o When exiting, the Guard checks delivery truck to ensure materials have been removed, 

scans the associated Truck Delivery Badge and updates log. 
o Delivery times will be set by the Construction Manager. This time may change as 

determined by the FS Supply Chain/Logistics Representative and the Construction 
Manager. 

4. Visitors 
After determining who the visitor(s) represent (e.g. non-site First Solar, OSHA, Inspectors, ETA County, 
Sales, Union Representatives) along with their First Solar Point of Contact, the guard will announce the 
visitor to the Construction Office by radio and state the purpose for the visit.  
Upon approval, by the Construction Manager or Designee, the visitor information is logged and the 
guard issues the visitor badge. 
A visitor agreement is executed by Non-First Solar Associate Visitors prior to entering site and 
Witnessed by FS Designated Representative or Construction Manager. 
Each visitor is advised that cameras must be checked in at the guard station. Cameras are sealed in a 
plastic bag at the guard station with owner information stored inside the bag. A notation is made on 
the log indicating the person who turned over a camera.  
The guard radios the Construction Office (Site Security Coordinator or Designee) informing them that a 
visitor is entering site. 
When exiting the work site, the guard collects the badge and completes the log. Cameras are returned 
to visitors. If Visitor is reoccurring (weekly) to site, they will be issued a Visitor Badge with their 
picture.  Guards are not required to collect pictured visitor badges nightly. 
Guards submit the Visitor logs along with Visitor Agreements to Project Document Controls every 
Monday morning for inclusion in site records. 

5. Site Logistics/Inception 
Site Fencing - Fencing scope commences as soon as access has been granted and will be expedited 
until perimeter is secure.  Construction can allow other work to be delayed due to fence schedule to 
ensure the site is secure.  Site fences are required to be 6 feet high to deter attempted theft of 
equipment.   
Site Lighting - All project sites follow OSHA standard relative to lighting entrance ways as soon as 
possible after access is granted.  At sites where no permitting restrictions are in place will be 
evaluated for area specific lighting as necessary and practical.  
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