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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

J.O., No. S287285
Petitioner,
Court of Appeal No.
V. 3 Civ. C102071
THE SUPERIOR COURT OF Superior Court No.
SAN JOAQUIN COUNTY, STK-MH-LPSC-2016-0000110
Respondent,
(The Hon. Kristine Eagle, Judge of
SAN JOAQUIN COUNTY the San Joaquin Superior Court,
PUBLIC CONSERVATOR, Department 7C)
Real Party in Interest.
PETITIONER’S
SUPPLEMENTAL OPENING
BRIEF

TO: THE HONORABLE CHIEF JUSTICE AND HONORABLE
ASSOCIATE JUSTICES OF THE SUPREME COURT OF
CALIFORNIA:

Petitioner J.O., by and through his counsel, Judyanne D. Vallado,
Public Defender of San Joaquin County, and Janis D. Everett and Nelson C.
Lu, Deputy Public Defenders, hereby, as requested by this Court,
respectfully presents this supplemental opening brief. As the Court
ordered, the issue to be briefed is:

Assuming arguendo that “blanket challenges” to a particular

judge under Code of Civil Procedure section 170.6!!]

implicate separation of powers concerns, do those concerns

apply to actions taken only by executive branch offices such

as a county counsel or a district attorney’s office, or does the

concern apply more broadly to non-executive branch entities
such as a public defender’s office or a private law firm?

! All further statutory references are to the Code of Civil Procedure unless
otherwise indicated.
8



In the order, the Court specifically noted all three opinions (majority
opinion, concurrence by Justice Aronson, and dissent by Justice Thompson)
in People v. Superior Court (Tejéda) (2016) 1 Cal.App.5th 892 [205
Cal.Rptr.3d 200] (Tejéda).

Based on the Court’s assumptions in the question, it is the position
of Petitioner’s counsel that separation of powers concerns only apply when
a county counsel’s office, a district attorney’s office, or (while the Court
did not mention them) the Attorney General’s Office or other state
executive entities? are involved in filing blanket section 170.6 challenges
against particular judicial officers. In other words, Petitioner’s counsel
takes the position that such separation of powers concerns are not
implicated when such challenges are done by a public defender’s office or a

private law firm.

2 However, given the relatively low volume of cases involving the Attorney
General in most superior courts and even fewer by other state executive agencies
represented by outside counsel or internal counsel who are not part of the
Attorney General’s Office — although it may be different in the Sacramento
Superior Court (which Petitioner’s counsel does not practice in) given that a
number of types of lawsuits involving the exercise of executive power must be
brought or permissibly be brought in that court (Cal. Const., art. X, § 6; §§
1060.5, 1353, 1355, 1420, 1609; Bus. & Prof. Code, §§ 7610, 10472, 19932;
Corp. Code, §§ 2287, 14703, 14704; Ed. Code, §§ 22957, 22958; Elec. Code, §§
13314, 16421; Food & Agr. Code, §§ 54404.5, 59234.5, 60016; Gov. Code, §§
11189, 11511, 13995.82, 16702, 16959, 17612, 17700, 99020; Health & Saf.
Code, §§ 1394.1, 34168, 34189.3, 42410, 43023, 44011.6, 44152, 51362,
104559.1; Lab. Code, § 1164.3; Pen. Code, § 2067; Pub. Resources Code, § 3431;
Rev. & Tax. Code, §§ 6736, 19084, 19381, 30165.1, 30440; Unemp. Ins. Code,
§§ 1815, 1855; Veh. Code, § 12209; Welf. & Inst. Code, § 14172) — Petitioner’s
counsel does believe that the Attorney General and other state agencies likely
cannot and will not disrupt the operations of the superior court by using such
blanket challenges as exercised by the Orange County District Attorney (OCDA)
in Tejéda.

9



I.

ANY SEPARATION OF POWER CONCERNS CAUSED BY
BLANKET SECTION 170.6 MOTIONS INVOLVE THE CONFLICT
OF POWERS BETWEEN THE EXECUTIVE AND JUDICIAL
BRANCHES ONLY, AND NOT THE LEGISLATIVE BRANCH.

A. WHAT SOLBERG SAID AND DID NOT SAY ABOUT
THE SEPARATION OF POWERS ISSUE.

In Solberg v. Superior Court (1977) 19 Cal.3d 182 [137 Cal.Rptr.
460, 561 P.2d 1148] (Solberg) — which Petitioner asks the Court to overrule
or limit in this case — this Court had upheld the constitutionality of blanket
uses of section 170.6 in the context of criminal cases as filed by the San
Francisco County District Attorney’s Office (SFCDA), as applied. (Id. at
p. 187.) (The Court had previously upheld section 170.6’s constitutionality
— in a non-blanket use situation — in a civil case, in Johnson v. Superior
Court (1958) 50 Cal.2d 693 [329 P.2d 5] (Johnson).) In Solberg, at page
191, the Court noted that the arguments of the municipal court and amici
curiae could be restated in this way:

The contention is that because section 170.6 does not require

the attorney or party to state the reasons for his [or her]

allegation of prejudice, the statute in effect delegates to the

representatives of the executive branch and to private litigants

the legislative power to define the legal grounds for

disqualification of trial judges; and because section 170.6

neither requires proof of such allegation of prejudice nor

permits judicial review of its truth, the statute in effect

delegates to the same persons the judicial power to determine

whether such a ground in fact exists in the particular case in
which it is invoked.

10



Therefore, as the Court stated, the separation of powers concerns
that was addressed in that case was whether it was allowing non-legislative
branch persons (as conceived by the municipal court and amici, executive
officers and private parties alike) to exercise legislative (in defining
grounds for disqualification) and judicial powers (in determining whether
such grounds exist). Notably, it did not appear to address whether the
statute, as applied in that case, was more problematic in allowing the
executive branch to usurp judicial powers in determining judicial
assignments in a blanket manner.

But with regard to the separation of powers issue, this Court
addressed yet a different aspect of it than what the municipal court and the
amici argued. As the Court explained, it was reiterating and reaffirming
Johnson (Solberg, supra, 19 Cal.3d at p. 191), and it stated:

At the outset it seems necessary to reiterate the basic principle
of government underlying the decision in Johnson: the
doctrine of the separation of powers, although enshrined in
the Constitution and fundamental to the preservation of our
civil liberties, does not mean that the three departments of our
government are not in many respects mutually dependent.
[Citation.] As this court explained more than half a century
ago, the constitutional jurisdiction and powers of the superior
court as defined in article VI of the [California] Constitution
can in nowise be trenched upon, lessened or limited by the
legislature. While this is undoubtedly true it does not follow
that the legislative department of the state government
possesses no regulative power with relation to the jurisdiction
of the superior courts of the state or to the method and
procedure in and means of which the constitutional powers of
these courts are to be exercised. On the contrary, it has been
decided by this court in a long and consistent line of cases
that the procedure by which the jurisdiction of said courts is

11



to be exercised may be prescribed by the legislature, and that
the statutory regulation thereof will be upheld unless such
legislations should be found to substantially impair the
constitutional powers of the courts or practically defeat their
exercise. [Citation.] To put the matter affirmatively and
more simply, the Legislature may regulate the exercise of the
jurisdiction of the courts by all reasonable means.

Applying the foregoing principle in Johnson, we held that the
disqualification of trial judges is an aspect of the judicial
system which is subject to reasonable legislative regulation;
that prejudice may properly be declared a ground of such
disqualification; and that it is wholly unnecessary — we could
have said it is virtually impossible — for the Legislature to
attempt to list the many conceivable factors which might
cause a judge to be prejudiced. [Citation. ]

We then held that the method adopted by the Legislature for
achieving its purpose was also reasonable. We first stressed
the importance of maintaining the appearance as well as the
fact of impartiality in the judicial system: the business of the
courts, we observed, must be conducted in such a manner as
will avoid even the suspicion of unfairness. [Citation.]
Secondly, we recognized the inherent difficulty of proving a
state of mind such as prejudice, as well as the natural
reluctance of courts to declare biased a judge who asserts that
he [or she] is not. From these premises we reasoned that in
order to insure confidence in the judiciary and avoid the
suspicion which might arise from the belief of a litigant that
the judge is biased in a case where it may be difficult or
impossible for the litigant to persuade a court that his belief is
justified, the Legislature could reasonably concluded that a
party should have an opportunity to obtain the
disqualification of a judge for prejudice, upon a sworn
statement, without being required to establish it as a fact to
the satisfaction of a judicial body.

(Solberg, supra, 19 Cal.3d at pp. 191-193, italics added, cits. and fn.
omitted, alteration marks added, alteration marks and quotation marks

added by Solberg removed.)

12



In reiterating and reaffirming Johnson, Solberg was emphasizing the
reasonableness of the /egislative branch in enacting section 170.6 as it
stood at the time (and as it still largely stands at this time). What it did not
address at that time is whether, when done (as in 7ejéda and in Petitioner’s
case) to effectively punish a judicial officer and to effectuate a change in
judicial assignments and/or future judicial rulings, the executive branch was
overstepping its rights and proper boundaries (i.e., interfering with judicial
authority, as Solberg stated that it could not do) under the California
Constitution, article III, section 3.> While Petitioner does not claim that
Solberg did not address potential executive/judicial conflict at all, Petitioner
does believe that it said very little on the issue before upholding the use by
the SFCDA (for sure, an executive agency) of blanket section 170.6
motions in that case. What it held was that the legislative branch acted
reasonably under the California Constitution. What the answer to the
question that the Court ordered briefing on, Petitioner thus believes, is that
this case should address whether the executive branch would be acting
reasonably under the California Constitution when it interferes with the

judicial branch in the way done in Tejéda and done here — not whether the

3 Obviously, the United States Constitution also provides for the separation of
powers, but does so only impliedly and not explicitly. (Board of Supervisors v.
Superior Court (1995) 32 Cal.App.4th 1616, 1623 [38 Cal.Rptr.2d 876].) Neither
Solberg nor Tejéda’s three opinions addressed the federal constitution directly.
For the resolution of the issues here, Petitioner also believes that the discussion of
the doctrine under the federal constitution is unnecessary.

13



legislative branch acted reasonably, or any non-executive (public or
private) entities acted reasonably.

B. THE CONCLUSION THAT THIS CASE INVOLVES

AN EXECUTIVE/JUDICIAL CONFLICT RATHER
THAN A LEGISLATIVE/JUDICIAL CONFLICT IS
CONSISTENT WITH JUSTICE THOMPSON’S WELL-
REASONED DISSENT IN TEJEDA.

In the Court’s supplemental briefing order, the Court cited all three
opinions (majority opinion written by Presiding Justice O’Leary and joined
by Justice Aronson, concurrence by Justice Aronson, and dissent by Justice
Thompson) in Tejéda. On the page cited (1 Cal.App.5Sth at page 896) of the
majority opinion in that case, the majority opined that while it questioned
Solberg’s holding, it believed that it was bound by Solberg. As it stated,
“[r]ightly or wrongly, the So/berg court concluded the peremptory
challenge at issue would not constitute a separation of powers violation.”
(Ibid.) As such, as its reasoning was based on its belief that it was bound
by Solberg — which, as discussed above, was based on a discussion of the
legislative/judicial conflict and only touched on a potential
executive/judicial conflict. As to Justice Aronson’s concurrence, the Court
appeared to be citing to footnote 8 on page 912.* In that footnote, he
indicated that his agreement with the majority opinion that So/berg bound it

was his agreement that the “separation of powers conflict at issue ... arises

between the legislative and judicial branches.” He also indicated his belief

* The Court actually referred to footnote 2 in its order, but the only footnote on
page 912 was footnote 8.
14



that Solberg anticipated the circumstances presented in Tejéda. So it was
clear that both Presiding Justice O’Leary and Justice Aronson were of the
opinion that the conflict was a legislative/judicial conflict.

However, Petitioner believes that Justice Thompson had the better
view. In his dissent — which this Court cited page 930 of in the
supplemental briefing order — the separation of powers issue here in that
case and in the case here 1s not between the legislative and judicial
branches; rather, it is between the executive and judicial branches. As he
succinctly put it, “Did the [OCDA] violate the separation of powers clause
when it used section 170.6 to retaliate against a judge?” (Tejéda, supra, 1
Cal.App.5th at p. 930 (dis. opn. of Thompson, J.), italics added.) As he
noted, the Orange Superior Court’s Presiding Judge King “found the
[OCDA]’s motions to disqualify Judge Goethals were motivated by their
discontent with his misconduct rulings against them.” (/bid.) He noted that

(133

Presiding Judge King ruled that the motions had “‘the appearance of
attempting to intimidate, punish, and/or silence Judge Goethals, and to send
a warning to the other local judges that similar rulings will produce a

299

similar fate.”” (Ibid.) That was plainly an attempt by the executive branch
to intimidate the judicial branch; the legislative branch simply was not
involved.

The Arizona Supreme Court — while obviously not interpreting our

state’s constitution — is in accord. In State v. City Court of City of Tucson

15



(1986) 150 Ariz. 99 at pages 102 to 103 [722 P.2d 267] (City Court) at
pages 270 to 271, it, quoting and echoing Acting Chief Justice Tobriner’s
dissent in Solberg, pronounced:

The [blanket disqualification] policy amounted to an
improper attempt to influence a judge in his judicial
decisions. The effect of this policy was to bring pressure
upon Magistrate Fajardo. ...

(... [

The hope of the City prosecutor was that Judge Fajardo
would make rulings favorable to his client. This is always the
hope of an advocate and it can most often be realized by
adequate preparation and professional exercise of a lawyer’s
skills. The Tucson City Prosecutor’s policy with its attendant
effects was an attempt to intimidate not only Magistrate
Fajardo but by example the entire Tucson City Court. As
such the policy was an abuse of the rules and a threat to the
independence and integrity of the judiciary which cannot be
allowed.

In City Court, the Arizona rule involved was a rule of court, not a
statute (as is the case here in California); therefore, it was clear the
legislative branch was never involved in this conflict. But City Court’s
reasoning showed that, in fact, the analogous conflict here in California is,
by its nature, also an executive/judicial conflict and not a
legislative/judicial conflict because it was the executive (not the legislature)
that is trying to affect (properly or not) the judiciary.

As Presiding Judge King similarly pronounced in Tejéda:

To allow a party to manipulate the court into removing a

judge from hearing certain criminal cases — when that judge,

in the performance of his judicial duties, has conducted a
hearing which exposed that same party’s misconduct — not

16



only goes against the very cornerstone of our society: the rule

of law, but would be a concession against judicial

independence.”

(Tejeda, supra, 1 Cal.App.5th at p. 899.)

Our country is at a point where the federal judiciary is under
unprecedented attack by the federal executive. (E.g., United States v.
Russell (D.Md. Aug. 26, 2025, 1:25-cv-02029)  F.Supp.3d  [2025
WL 2448955] [rejecting attempt by the federal executive to sue the entire
District of Maryland bench, naming Chief Judge Russell as the lead
defendant].) Nothing like this has happened in our state, of course, yet it
showed that any conflict in which the executive is attempting to unduly
influence the decision of the judiciary is, inherently, an executive/judicial
conflict in the separation of powers analysis, not a legislative/judicial one
even if the executive invoked legislative acts (in the case here, section
170.6) in trying to do so. While, based on the posture of the hearing below
and the nature of the procedure mandated by sections 170.3 and 170.6,
Petitioner was unable to develop a full recitation of facts as to what the
Honorable Erin A. Guy Castillo, Judge of the Superior Court, in exercise of
her judicial duties, had done to somehow evoke the wrath of the County
Counsel, Petitioner believes that the County Counsel himself has, even in
filing in this Court, demonstrated substantial animus against Judge Guy
Castillo based on her judicial rulings. (See Return, p. 7, fn. 2 [alleging that

the blanket papers against Judge Guy Castillo were due to “bias

17



demonstrated against the ... Public Conservator” without making any
attempt to show any evidence that Judge Guy Castillo was biased].)
Petitioner believes that it plainly showed that the blanket motions by the
County Counsel — while not in as egregious of a manner as done by the
OCDA in Tejéda — were intended to intimidate Judge Guy Castillo and
other judges of the San Joaquin Superior Court much like the motions in
City Court were intended to intimidate Judge Fajardo and the other judges
on his bench. (Accord State v. Erickson (Minn. 1999) 589 N.W.2d 481,
485 [while declining to reach constitutional issues, finding that suspending
the prosecution’s power to remove Judge Lindstrom as abuse of the power
“to ensure proper administration of justice]; see also Bower v. Morden
(1994) 126 Idaho 215, 221 [880 P.2d 245, 251] (dis. opn. of Silak, J.).)
[arguing that allowing blanket motions against Judge Morden would put
other judges “on notice that if their rulings should become less acceptable
to [the prosecutor] Bower than those of Judge Morden” that the
prosecutor’s wrath would be on them].) The conflict is clearly between the
executive and judicial branches and not the legislative and judicial
branches.

/1

11

/1

1
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II.

ASSUMING THAT THE COURT AGREES THAT THE CONFLICT
BETWEEN BRANCHES CAUSED BY BLANKET SECTION 170.6
MOTIONS IS BETWEEN THE EXECUTIVE AND JUDICIAL
BRANCHES, THE INESCAPABLE CONCLUSION IS THAT
(GIVEN THE COURT’S ADDITIONAL ASSUMPTION THAT A
PUBLIC DEFENDER’S OFFICE IS NOT AN EXECUTIVE
AGENCY) BLANKET SECTION 170.6 MOTIONS BY A PUBLIC
DEFENDER’S OFFICE OR A PRIVATE LAW FIRM DOES NOT
IMPLICATE THE SEPARATION OF POWERS.

If the Court agrees with Petitioner (and Justice Thompson) that the
conflict is between the executive and judicial branches, then Petitioner
believes that, given the Court’s framing of the issue, blanket section 170.6
motions by public defender offices or private law firms do not implicate the
separation of powers doctrine. The Court assumed that public defender
offices are not executive offices. And private law firms can be even less
said to be executive offices given that they are, at the most, as attached to
the executive branch as the public defender offices are, even if publicly
funded. (However, that is all Petitioner’s counsel — being a public defender
— will say, given that Petitioner believe it would be otherwise inappropriate
for a public defender to make arguments that could overly argue for or
against the right of a private law firm. If the Court believes that additional
briefing on the issue of private law firms’ potential attachment to the

executive may be necessary, Petitioner respectfully believes that the Court

should invite, for example, briefing from a major county that lacks a public
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defender’s office — for example, the San Mateo County Private Defender
Program.)
II1.
CONCLUSION.
For the reasons stated above, the Petitioner J.O. takes the position

that separation of powers concerns implicated by blanket section 170.6
motions only apply when a district attorney’s office or a county counsel’s
office exercises such motions, and not when a public defender’s office or a
private law firm does so. For reasons previously stated, he prays that this
Court grant him the relief requested — a remand to the Court of Appeal with
directions to issue an opinion denying the section 170.6 motion in this case
(after overruling or limiting Solberg to allow for such a remedy). He
continues to respectfully oppose the “remedy” that the CJA proposes of
outlawing, either temporarily or permanently, section 170.6 motions by
public agencies.
Dated: October 8, 2025

Respectfully submitted,

LAW OFFICES OF THE PUBLIC DEFENDER

JUDYANNE D. VALLADO, Public Defender

JANIS D. EVERETT, Deputy Public Defender
NELSON C. LU, Deputy Public Defender

By:
Nelson C. Lu, Deputy Public Defender
Attorneys for the Petitioner
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