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INTRODUCTION

Appellant Pan’s reliance on the recent United States Supreme Court
opinion, McCoy v. Louisiana (2018) 138 S.Ct. 1500, is misplaced. McCoy
held that criminal defendants have the sole prerogative to decide whether
the object of their defense is to prove innocence or confess guilt.
Accordingly, when a defendant insists on putting the prosecution to its
burden of proving guilt, the Sixth Amendment proscribes counsel from
conceding guilt even if counsel reasonably concludes that sound trial
strategy favors a concession to help persuade the jury not to impose the
death penalty. Here, counsel complied with McCoy by arguing that the
prosecution failed to prove that appellant Pan committed any of the
murders, but made only limited, conditional concessions well short of a
confession of guilt as proscribed by McCoy.

RELEVANT TRIAL PROCEEDINGS

A. Closing Argument

Appellant’s trial counsel, Antonio Bestard, began his argument by
pointing out that appellant Chhoun was the leader in the three incidents (the
gunman in Sacramento shooting incident and the driver in both the Pomona
incident and the Bun shooting), but conceding that appellant Pan “happened
to be there” in each one. (19RT 3316.) Counsel told the jurors that he
would not “insult [their] intelligence by telling them that . . . my client was
not involved or did not know of or was not at the scene of these events.”
Nor would counsel “insult [their] intelligence by telling [then] that
[appellant Pan] is not culpable in some of these actions”’; however, counsel
neither told the jury what he meant by “culpable,” nor identified any
specific “action” as being “culpable.” (19RT 3316-3317.) Instead, counsel
introduced the theme of his argument—appellant Pan “was there, but he did

not participate.” (19RT 3317.)



As to the Sacramento incident, Mr. Bestard referred to appellant Pan’s
own explanation—he thought he was there “to buy cigarettes”—along with
along with the lack of identification testimony by eyewitnesses, as
undercutting the prosecutor’s assertion of having “proved his case beyond a
reasonable doubt.” (19RT 3318-3319.) Similarly, regarding the Pomona
shooting, counsel challenged the prosecutor’s position as having proved his
case beyond a reasonable doubt (19RT 3321), arguing, “There is nothing
that puts the gun in [appellant] Pan’s hand at the time of the shooting”
(19RT 3322). Counsel reminded the jury of that eyewitness Huerta had
testified that the gunshots came from “two black men” who shot “from the
right side.” (19RT 3323.) Thus, when counsel again used the locution of
refusing to insult the jurors’ intelligence, he admitted only that gunshots
were fired from appellant Pan’s car, but “there was no possibility that the
bullet that killed Mr. Avina came from my client’s car” because the shot
came from the other direction. (19RT 3324-3325.) Mr. Bestard insisted—
based on specific witness testimony—that the prosecution had not proved
its case: “[T]here is a reasonable doubt whether . . . [appellant] Pan himself
was the gentleman who killed Mr. Avina or wanted to kill Mr. Avina.”
(19RT 3326.)

Regarding the Sacramento incident, Mr. Bestard told the jury that, in
the interest of “candor,” he “will not say that [appellant] Pan was not there.
He was there.” But counsel did not concede guilt. At the time of the
incident, appellant Pan “clearly was not an aider and abettor. [{]] He
clearly was not there to kill. And he clearly made the decision not to rob.”
(19RT 3329.) To emphasize that position, Mr. Bestard told the jurors that
he could look them “in the eye” because his argument was consistent with
C.J. Evans’ testimony. (19RT 3329.) Additionally, counsel pointed out,
based on the testimony of Vincent Le, that appellant Pan “was not in the

[Le] apartment” during the shooting. (19RT 3331.) At the same time that



counsel conceded appellant Pan’s presence with appellant Chhoun and the
others, he denied his client’s guilt: “He’s there but does nothing more.”
Mr. Bestard quoted the relevant jury instruction on aiding and abetting
liability to the effect that neither “‘[m]ere presence at the scene of the

(133

crime,’” nor “‘[m]ere knowledge that a crime is being committed’” makes
one vicariously liable.! (19RT 3332.) And counsel argued that appellant
Pan did “[z]ero” to help accomplish the Sacramento murders. (19RT
3333)

Counsel concluded his argument by discussing the jury’s murder
instructions, which defined first- and second-degree murder for Counts
One, Two, and Six. Counsel again insisted that the prosecution had failed
to prove appellant Pan’s liability as an aider and abettor of those crimes, but
“even if he was [an aider and abettor],” appellant Pan did not have the
requisite mental states for first-degree murder. He neither harbored malice
aforethought nor shared appellant Chhoun’s intent to kill. It followed that
appellant Pan “is guilty, if anything, of second degree murder.” (19RT
3336.) In context, counsel did not confess appellant Pan’s guilt, but argued
in the alternative that even if the prosecution proved that appellant Pan was

an aider and abettor, it only established second-degree murder.

B. Marsden Hearing

The following day, outside the presence of the jury and the
prosecution, the court conducted a hearing pursuant to People v. Marsden
(1970) 2 Cal.3d 118 (Marsden), with appellant Pan and defense counsel.

The court explained that it had reviewed a letter from appellant Pan, raising

! The court instructed the jury, pursuant to CALJIC No. 3.01: “Mere
presence at the scene of a crime which does not itself assist the commission
of the crime does not amount to aiding and abetting,” and “Mere
knowledge that a crime is being committed and the failure to prevent it
does not amount to aiding and abetting.” (6CT 1599.)



various complaints about trial counsel. The court invited Mr. Bestard’s
comments. (20RT 3359.) Addressing appellant Pan’s second complaint—
conceding appellant’s guilt of second-degree murder in the Sacramento
incident—counsel explained that he did so as a matter of trial tactics in
light of the “overwhelming” evidence (including appellant Pan’s
admission) placing appellant Pan at the scene. Counsel would risk losing
all credibility with the jury if he did otherwise. (20RT 3361.) More
specifically, convictions for second-degree murder would achieve the
overriding goal of avoiding the death penalty. Consistent with that goal, a
limited concession in the face of overwhelming evidence would help
preserve counsel’s credibility in the event of a penalty phase. (20RT 3362-
3363.)

Mr. Bestard explained that he discussed his intended strategy with
appellant Pan before making his closing argument. During their “long
conversation,” appellant Pan expressed his disagreement with counsel’s
strategy, and that he was “very upset” with counsel for pursuing it. (20RT
3362.) Counsel informed the court why appellant Pan was angry:
Appellant Pan “believes he’s not guilty”—that “he wasn’t there or he had
nothing to do with it.” (20RT 3363.) Nevertheless, counsel pointed out
that he did argue to the jury that appellant Pan “had no involvement,” and,
in support, read the pattern instruction (CALJIC No. 3.01) that “mere
presence at the scene of a crime” does not prove aiding and abetting
liability. Having done so, counsel “believe[d] that [he] represented
[appellant] Pan to the best of [his] ability” under the circumstances. (20RT
3363.)

When appellant Pan addressed the court, he did not challenge his
attorney’s explanation concerning the closing argument. Instead, he
requested that the court appoint the lawyer who previously represented him

in the San Bernardino trial, and also criticized various other aspects of Mr.



Bestard’s representation, especially his approach to admission of the prior
Bunlort Bun murder verdict. (20RT 3364-3368.) In rejecting the Mardsen
motion, the court explained why those criticisms were not valid, and also
found that appellant Pan’s complaints about lack of telephone access to
counsel were not counsel’s fault—it was caused by security restrictions
imposed by the sheriff’s department. (20RT 3367-3368.)

MCCOY DOES NOT APPLY BECAUSE TRIAL COUNSEL
COMPLIED WITH APPELLANT PAN’S DEFENSE OBJECTIVE;
THEIR DISAGREEMENT CONCERNED THE STRATEGY FOR

ACHIEVING THEIR SHARED OBJECTIVE

McCoy’s analysis began with the recognition that a criminal
defendant’s Sixth Amendment’s right to “assistance of counsel” contains
two aspects, autonomy and trial management. On the one hand, in
deference to a defendant’s autonomy, certain decisions are the defendant’s
sole prerogative—“whether to plead guilty, waive the right to a jury trial,
testify in one’s own behalf, and forgo an appeal.” (McCoy, 138 S.Ct. at p.
1508.) On the other hand, trial management—including “decisions such as
‘what arguments to pursue, what evidentiary objections to raise, and what
agreements to conclude regarding the admission of evidence’”—tremains
“the lawyer’s province.” (/bid., citation omitted.) In contrast to
constitutional violations involving trial management, which are subject to
the performance and prejudice evaluation of the ineffective-assistance-of-
counsel jurisprudence under Strickland v. Washington (1984) 466 U.S. 668
(1984), a “[v]iolation of a defendant’s Sixth Amendment-secured autonomy
ranks as error of the kind our decisions have called ‘structural’; when
present, such an error is not subject to harmless-error review.” (Id. at pp.
1510-1511.)

McCoy held that a criminal defendant’s autonomy right includes the
right “to decide on the objective of his defense: to admit guilt in the hope of

gaining mercy at the sentencing stage, or to maintain his innocence, leaving



it to the State to prove his guilt beyond a reasonable doubt.” (McCoy, 138
S.Ct. at p. 1505.) Accordingly, “a defendant has the right to insist that
counsel refrain from admitting guilt, even when counsel’s experienced-
based view is that confessing guilt offers the defendant the best chance to
avoid the death penalty.” (/bid.)

In McCoy, the defendant’s state-appointed trial counsel determined
that the evidence against his client “was overwhelming and that, absent a
concession at the guilt stage that McCoy was the killer, a death sentence
would be impossible to avoid at the penalty phase.” McCoy, 138 S.Ct. at p.
1506 (footnote omitted). McCoy strongly disagreed with that strategy, and
told his attorney not to concede guilt, but rather to pursue an acquittal.
(Ibid.) Nevertheless, in his opening statement, counsel stated that after
hearing the prosecution case, the only reasonable conclusion for the jury
would be that his client caused the victims’ deaths. (/bid.) Outside the
jury’s presence, the trial court rejected McCoy’s objections that his counsel

299

was “‘selling [him] out.”” Counsel resumed the statement, telling the jury
that the evidence was “‘unambiguous’” that his “‘client committed three
murders.”” Id. at 1506-07.

At trial, McCoy testified in his own defense as to his innocence,
pressing an alibi that the Supreme Court characterized as being “difficult to
fathom.” In his closing argument, McCoy’s attorney “reiterated that
McCoy was the killer, and “told the jury that he ‘took [the] burden off of
[the prosecutor].”” (McCoy, 138 S.Ct. at p. 1507.) The jury found McCoy
guilty of first-degree murder on all three counts, and returned three death
verdicts, rejecting counsel’s penalty-phase argument that his client
committed the murders due while suffering from “‘serious mental and
emotional issues.”” (Ibid.)

As explained above, McCoy held that by conceding guilt of the

charged murders in the strategic interest of maintaining credibility to argue



against imposition of the death penalty, trial counsel violated the personal
autonomy component of Sixth Amendment’s right to counsel. If counsel
could not convince his client to accept his “proposal to concede McCoy
committed three murders, it was not open to [counsel] to override McCoy’s
objection.” (McCoy, 138 S.Ct. at p. 1509.) More specifically, counsel
“could not interfere with McCoy’s telling the jury ‘I was not the murderer,’
although counsel could, if consistent with providing effective assistance,
focus his own collaboration on urging that McCoy’s mental state weighed
against conviction.”? (Ibid.)

McCoy stressed that its holding applied to the “stark scenario” in
which disputes between client and counsel rise to the level of “intractable
disagreements about the fundamental objective of the defendant’s
representation,” in contrast to “strategic disputes about whether to concede
an element of a charged offense.” (McCoy, 138 S.Ct. at p. 1510.)
Consistent “with the majority of state courts of last resort,” McCoy held
“that counsel may not admit her client’s guilt of a charged crime over the
client’s intransigent objection to that admission.” (/bid.) Appellant Pan’s
trial does not present that kind of “stark scenario.” As shown above, Mr.
Bestard complied with his client’s insistence that he argue for innocence as
to each of the charged murders. Counsel’s only unqualified admission was
to his client’s presence at the murder scenes, which did not entail

concession of the elements of the charged offense of murder. In fact,

2 McCoy pointed out that part of trial counsel’s intended strategy
“was to concede that McCoy committed the murders and to argue that he
should be convicted only of second-degree murder, because his “‘mental
incapacity prevented him from forming the requisite specific intent to
commit first degree murder’”’; however, McCoy found that strategy was
doomed to failure because “Louisiana does not permit introduction of
evidence of a defendant’s diminished capacity absent the entry of a plea of
not guilty by reason of insanity.” (McCoy, 138 S.Ct. at p. 1506, fn. 1.)

10



counsel argued that the prosecution had not proved its case beyond a
reasonable doubt, and that mere presence did not establish aiding and
abetting liability.

Stated another way, McCoy’s holding applies to unqualified
admissions of guilt. (McCoy, 138 S.Ct. at p. 1505 [“We hold that a
defendant has the right to insist that counsel refrain from admitting guilt,
even when counsel’s experienced-based view is that confessing guilt offers
the defendant the best chance to avoid the death penalty]; see also id. at p.
1507 [framing issue as “whether it is unconstitutional to allow defense
counsel to concede guilt over the defendants intransigent and unambiguous
objection”], and at p. 1509 [“When a client expressly asserts that the
objective of ‘his defence’ is to maintain innocence of the charged criminal
acts, his lawyer must abide by that objective and may not override it by
conceding guilt.”], quoting U.S. Const., 6th Amend.; italics added in
McCoy.) Indeed, McCoy recognizes that a partial concession as to an
element of a charged offense does not implicate the Sixth Amendment’s
autonomy component, but rather reflects a “strategic dispute[]” which
would be amenable to Strickland analysis. (McCoy, 138 S.Ct. at p. 1510.)
As Justice Alito pointed out in his dissenting opinion, “A rule that a defense
attorney may not admit the actus reus of an offense (or perhaps even any
element of the actus reus) would be very different from the rule that the
Court expressly adopts.” (Id. at p. 1512, fn. 1 (dis. opn. of Alito, J.).)

Far from conceding guilt regarding the Sacramento murders, Mr.
Bestard argued that the prosecution failed to satisfy its burden of proof on
both of the murder theories advanced—telony murder and premeditation
and deliberation. Consistent with the jury instructions on vicarious
liability, counsel argued that appellant Pan was not an aider and abettor
because he did nothing to assist the appellant Chhoun and the others in the

robbery-murder and lacked an intent to kill—his client was an unwilling
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tagalong. (19RT 3329-3333.) Similarly, as to the Pomona murder, counsel
argued that “there was no possibility” that Mr. Avina was killed by a bullet
fired from appellant’s car, and the prosecution had not satisfied its burden
of proving that appellant Pan was the shooter or that he intended to kill.
(19RT 3324-3326.)

As Mr. Bestard explained to the trial court at the Marsden hearing
(20RT 3363), he offered the concession of second-degree murder as an
alternative argument for the jurors to consider only if they rejected his
primary argument and found appellant Pan aided and abetted the murders
(19RT 3336). McCoy’s holding does not apply to such conditional,
alternative concessions; McCoy error occurs when counsel confesses his
client’s guilt by advocating a position directly contrary to the defendant’s
innocence defense. Here, Mr. Bestard argued for acquittal and put the
prosecution to its burden of proving guilt as to the murder counts, while
offering second-degree murder only as an alternative to first-degree murder.

Although it is unclear whether McCoy’s holding even applies to
unqualified concessions of a lesser offense for legitimate strategic reasons,
the implication is that it does not. In McCoy, trial counsel ascribed his
decision to concede the murder charges, in part, to a strategy of admitting
only second-degree murder, while asserting a diminished capacity defense
to first-degree murder. The McCoy majority did not have to decide whether
such a strategy would have violated the defendant’s Sixth Amendment
rights because it found counsel’s strategy was untenable—it would have
foundered on the “shoal” of contrary Louisiana law, which did not permit
introduction of such evidence absent entry of a plea of not guilty by reason
of insanity. (McCoy, 138 S.Ct. at p. 1506, fn. 1.)

Moreover, Mr. Bestard’s approach is distinguishable from that
condemned in the state-court decisions endorsed by McCoy. For instance,

the Deleware Supreme Court’s decision in Cooke v. State (Del. 2009) 977
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A.2d 803, presented the “stark scenario” of attorneys unqualifiedly
rejecting the defendant’s position and refuting his claim of innocence:

In their opening statement, Cooke’s defense attorneys gave no
support for Cooke’s desire to plead not guilty. Instead, they told
the jury they would introduce evidence that Cooke was ‘guilty
but mentally ill.” Later, in presenting that mental illness
evidence during trial, Cooke’s defense attorneys introduced a
confession which he disputed. Then, in their closing argument
to the jury, Cooke’s defense attorneys asked the jury to reject
Cooke’s plea of not guilty because ‘he committed’ the crimes
with which he was charged. They did not ask the jury to
consider Cooke’s objective of being found not guilty, but instead
asked the jury to agree with their objective by finding Cooke
guilty but mentally ill.

(Id. at p. 843.) In so doing, trial counsel “effectively negated” the
defendant’s “fundamental right to enter a plea of not guilty.” (/bid.,
footnote omitted; see also State v. Carter (2000) 270 Kan. 426, 432 [14
P.3d 1138, 1143] [trial counsel did not offer a concession only in the
alternative, but rather “told the jury that the only issue was premeditation™];
see also id. at p. 440 [“To allow the defense counsel to argue to the jury that
Carter 1s guilty while Carter is verbally maintaining his innocence violates
his Sixth Amendment right to counsel and interferes with his due process
right to a fair trial.”].)

In contrast, in People v. Bergerud (Colo. 2010) 223 P.3d 686, the
Colorado Supreme Court held that defense counsel did not violate the
defendant’s Sixth Amendment right to counsel because the lawyer’s
opening statement “stopped short of a concession of guilt on any element of
the charged crimes,” and “did not here rise to the level of judicial
admissions of Bergerud’s guilt; the opening statement was not the
equivalent of a guilty plea.” (Id. at p. 700.) The decisive factor was that
trial counsel’s statements (like Mr. Bestard’s) neither “excused prosecutors

from meeting their burden of proof with respect to the elements of the
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crime charged, nor closed the door on defense counsel later asking for
Bergerud’s outright acquittal.” (/d. at pp. 700-701.)

This Court has repeatedly held that concessions of guilt falling short
of guilty pleas are constitutionally permissible. “Defense counsel must not
argue against his or her client [citations], but it is settled that it is not
necessarily incompetent for an attorney to concede his or her client’s guilt
of a particular offense. [Citations.] It is also settled that counsel’s
concession of guilt on one or more charges at the guilt phase of a capital
trial is not the equivalent of a guilty plea, requiring defendant's express
waiver. [Citations.]” (People v. Lucas (1995) 12 Cal.4th 825A, 446; see
also People v. Mayfield (1993) 5 Cal.4th 142, 177 [“It was not
unreasonable to seek to avoid the death penalty by seeking a conviction on
one count of second degree murder and one count of involuntary
manslaughter on a plausible theory, when the prosecution’s evidence put
defendant at grave risk of two first degree murder convictions. As we have
said before, candor may be the most effective tool available to counsel.”];
cf., People v. Jones (1991) 53 Cal.3d 1115, 1150 [counsel acted reasonably
in conceding “the presence of aggravating factors, which were readily
apparent to the jury anyway,” while “stress[ing] the mitigating
circumstances, and . . . argu[ing] that the predominant mitigating factors
justified a sentence less than death.”].)

In sum, there was no McCoy error in this case. Appellant Pan did not
have an affirmative defense, and did not testify. Consistent with his
defense objective, Mr. Bestard argued that the prosecution had failed to
prove him guilty of murder. Counsel and appellant Pan, however, strongly
disagreed over the manner of asserting this defense. Where appellant Pan
wanted to argue that he was innocent because he was not present at any of
the shooting incidents, counsel rejected that approach as lacking

plausibility. Counsel therefore conceded appellant Pan’s presence at the
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murder scenes, while arguing that the prosecution failed to prove appellant
Pan’s liability as an aider and abettor or under a premeditation and
deliberation theory. Alternatively, counsel argued that if the jury disagreed
and found appellant Pan was an aider and abettor, then the prosecution had
proved, at most, second-degree murder. Nothing in McCoy proscribes Mr.
Bestard’s thoughtful accommodation between respecting his client’s
demands and exercising independent professional judgment in the face of
overwhelming evidence of guilt—making limited a factual concession or a
conditional legal concession as an alternative argument to limit a client’s
liability.
CONCLUSION
Accordingly, respondent respectfully requests that the judgment

against appellant Pan be affirmed.
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