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IN THE SUPREME COURT OF THE STATE OF 
CALIFORNIA 

 
 
PEOPLE OF THE STATE OF 
CALIFORNIA, 

 
Plaintiff and Respondent, 

 
v. 
 

MARCOS ESQUIVEL BARRERA, 
 

Defendant and Appellant. 

Case No. S103358 
 
Los Angeles County 
Superior Court  
No. PA029724-01  

 
Death Penalty Case 

  

APPELLANT’S SECOND SUPPLEMENTAL OPENING 
BRIEF 

 

INTRODUCTION 

Mr. Barrera filed Appellant’s Opening Brief (AOB) on 

November 7, 2012, Appellant’s Reply Brief (ARB) on April 15, 2015, 

Appellant’s Supplemental Opening Brief (SAOB) on June 23, 2015, 

and Appellant’s Supplemental Reply Brief (SARB) on September 11, 

2015. Mr. Barrera now submits this Second Supplemental Opening 

Brief to raise new arguments, based in large part on cases that were 

decided after the prior briefing was completed, including People v. 

Sanchez (2016) 63 Cal.4th 665. 
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.  
THE PROSECUTION’S EXPERT WITNESS RELATED 
PREJUDICIAL CASE-SPECIFIC HEARSAY TO THE 

JURY REQUIRING REVERSAL OF COUNT 6 AND THE 
DEATH JUDGMENTS 

A. Introduction 

Count 6 of the amended information charged Mr. Barrera 

with the murder of his daughter, Guadalupe  1   Esquivel. The 

prosecution argued the murder was a first degree premeditated 

torture-murder and alleged a torture-murder special 

circumstance. The critical evidence of torture consisted of hearsay 

from a radiologist’s report that x-rays of Guadalupe’s body 

revealed many broken bones in various stages of healing. The 

radiologist, Dr. Donald Boger, did not testify but his statements 

were related to the jury through the testimony of a different 

expert, Dr. James Ribe. Because the radiologist’s statements 

were case-specific and testimonial, their admission through Dr. 

Ribe violated state hearsay rules and the confrontation clause of 

the Sixth Amendment. (Evid. Code, § 1200, subd. (b); People v. 

Sanchez (2016) 63 Cal.4th 665 (Sanchez); Crawford v. 

Washington (2004) 541 U.S. 36 (Crawford).) The error also 

violated appellant’s rights to a reliable determination of guilt and 

penalty under the Sixth, Eighth, and Fourteenth Amendments of 

the United States Constitution, and article I, sections 7, 15, and 

 
1   Guadalupe Esquivel is the victim named in Counts 6, 7, 8, 

and 9 of the amended information. (4CT 859-861.) Throughout 
the record she is also called “Lupita” and “Lupe.” (See, e.g., 8RT 
1354, 9RT 1567, 10RT 1704.) This brief refers to her as 
Guadalupe. 
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17 of the California Constitution. Reversal of the first degree 

murder conviction and death judgments is required. 

B. Factual and Procedural Background 

Mr. Barrera was charged with murdering his son, Ernesto, 

and his daughter, Guadalupe. (4CT 855-862.) The prosecution 

argued the murders were first degree premeditated torture-  

murders (8RT 1361-1362) and alleged torture-murder and 

multiple murder special circumstances (4CT 855-862). With 

respect to Guadalupe, the prosecution’s theory of premeditation 

and torture was that Mr. Barrera beat and starved her for 

months before inflicting a fatal blow. (8RT 1361-1363; 13RT 

1912-1922.) 

During trial, Mr. Barrera’s other children and their 

mothers testified about the fatal incidents and the abuse that led 

up to them. Two children testified that Mr. Barrera beat 

Guadalupe every day. (9RT 1585, 10RT 1647.) However, the 

details of the beatings preceding the fatal incident are unclear. 

One child testified that Mr. Barrera “hit” Guadalupe (9RT 1587-  

1591) and had thrown her into the wall more than once (9RT 

1586). The same witness used the term “hit” to also describe 

spanking with an open hand (9RT 1587-1594) and could not 

remember if her father ever used a belt or other instrument or 

whether Guadalupe always had red marks. (9RT 1586-1587). 

Other witnesses never saw marks on Guadalupe preceding the 

fatal incident. (10RT 1704, 1727.) The witnesses were generally 

unspecific in describing Mr. Barrera’s abuse of Guadalupe. (9RT 

1585 [“He used to beat her”]; 9RT 1585 [“with his hands”]; 10RT 
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1647 [“He was hitting my sister every day”]; 10RT 1703-1706 

[affirming that Mr. Barrera hit Guadalupe and Ernesto “more” 

and “harder” than the other children].) 

No member of the household testified that Mr. Barrera 

withheld food from Guadalupe and there was no other evidence 

on this point.  

Right before the fatal incident, Guadalupe woke up crying 

and had wet the bed. (9RT 1587.) Mr. Barrera hit her a few times 

for wetting the bed and then demanded that she be given a cold 

shower. (9RT 1587-1592.) When she got out of the shower, he 

continued to hit her with a “flat hand” a few more times and then 

threw her. (9RT 1593-1594.) She hit a wall eight feet away and 

her body went limp. (9RT 1591-1595, 1600.) Mr. Barrera tried to 

revive her but couldn’t. (9RT 1603.) 

Dr. Ribe performed the autopsy on Guadalupe’s body. He 

saw no external indication that she was beaten daily, but 

chemical and natural decomposition made it difficult for him to 

evaluate the injuries. (9RT 1518-1522, 1544-1545.) He testified 

about internal injuries to Guadalupe’s head, neck, and back that 

she likely sustained when she hit the wall. (9RT 1525-1526, 1532-  

1534, 1539-1540, 1553.) Based on Guadalupe’s height at the time 

of the autopsy, Dr. Ribe opined that she was malnourished. (9RT 

1542, 1549.) He also took x-rays of Guadalupe’s body and referred 

them to a radiology consultant, Dr. Boger. (9RT 1536.) Dr. Boger 

prepared a “Forensic Consultant’s Report” detailing his findings. 

(People’s Exh. No. 26.) The report was included in the autopsy 
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report as an attachment and admitted into evidence. (People’s 

Exh. No. 26; 11RT 1767.)  

Dr. Ribe related several findings from the report to the 

jury, which served as the basis for his opinion that Guadalupe 

was the victim of intentional child abuse and suffered from 

battered child syndrome. (9RT 1539, 1545.) Specifically, Dr. Ribe 

related that Dr. Boger had found evidence of four healing 

fractures: to her right arm, collarbone, and both femurs. 

Prosecutor: Now you examined the entire body for  
  other  breaks; is that correct?  
Dr. Ribe: Yes.  
Prosecutor:  And what did you find?  
Dr. Ribe:  I took x-rays, and I had them referred to 

our radiology expert consultant. And he 
found evidence of healed or partially 
healed fractures in the right humerus, 
which is the right upper arm bone, the 
right  collarbone, and both femurs which 
are the thigh bones.  

 (9RT 1536-1537.) Dr. Ribe attempted to confirm one of Dr. 

Boger’s findings by dissecting the right femur and examining it 

under a microscope. (9RT 1536-1537.) However, the part of the 

bone he wanted to look at had completely deteriorated. (9RT 

1537.) He felt that the remaining part of the bone was consistent 

with a healed fracture that was weeks to months old. (9RT 1537.) 

Dr. Ribe did not dissect or examine the left femur, collarbone, or 

right humerus and when asked if those fractures could be dated, 

Dr. Ribe read from Dr. Boger’s report: “He describes them as 

changes which also suggest ‘changes seen with healing fractures.’ 

He doesn’t say how much healing because he can’t tell, so we’re 
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talking about things that are weeks or up to about six weeks old, 

if you call it healing.” (9RT 1538-1539, quoting People’s Exh. No. 

26, Forensic Consultant’s Report Radiology Consult, p. 1.) 

 Dr. Ribe opined that Guadalupe was the victim of 

intentional abuse. He related that his opinion was based on the 

existence of multiple fractures, rather than the sole healing 

fracture he independently confirmed: “When you have small 

fractures on a child like that; one leg, you can believe, but three 

or four fractures cannot be an accident.” (9RT 1537, 1539.) Dr. 

Ribe also opined that Guadalupe suffered from battered child 

syndrome and related that his opinion was based on the existence 

of “repeated injuries over a period of time giving injuries of 

different ages.” (9RT 1545.) However, all the injuries aside from 

the healing fractures could have been inflicted during the fatal 

incident. (9RT 1553.) 

During closing argument, the prosecution emphasized 

Guadalupe’s history of broken bones as evidence of systematic 

and extreme abuse. (13RT 1914.) The jury convicted Mr. Barrera 

of first degree murder, found true the torture-murder special 

circumstance (15RT 2040; 22CT 6070), and sentenced him to 

death. (17RT 2215; 22CT 6133). 

C. Dr. Ribe Related Case-Specific Hearsay as the Basis for 
His Opinion that Guadalupe’s Injuries were 
Intentionally Inflicted and that She Suffered from 
Battered Child Syndrome  

Dr. Boger’s statements were case-specific hearsay, which 

cannot be related to the jury, even as the basis for an expert 

opinion, absent a hearsay exception. “Hearsay evidence” is 
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evidence of a statement that was made other than by a witness 

testifying at a hearing that is offered to prove the truth of the 

matter stated. (Evid. Code, § 1200, subd. (a).) Hearsay evidence is 

generally inadmissible “[e]xcept as provided by law.” (Evid. Code, 

§ 1200, subd. (b).) 

With regard to hearsay, “expert witnesses are given greater 

latitude [than lay witnesses].” (Sanchez, supra, 63 Cal.4th at p. 

675.) Evidence code section 801, subdivision (b), permits experts 

to testify to opinions based on out-of-court statements. That 

section provides that expert witnesses can base their opinion on 

matters “perceived by or personally known to the witness or 

made known to him at or before the hearing, whether or not 

admissible.” (Evid. Code, § 801, subd. (b).) 

Until 2016, experts were permitted to relate hearsay that 

formed the basis of their opinion, in addition to the opinion itself, 

to the jury. (Sanchez, supra, 63 Cal.4th at pp. 680-681.) For 

years, “some courts . . . attempted to avoid hearsay issues by 

concluding that statements related by experts are not hearsay 

because they ‘go only to the basis of [the expert’s] opinion and 

should not be considered for their truth.’” (Ibid., citing People v. 

Montiel (1993) 5 Cal.4th 877, 919.) 

 Sanchez discredited that fiction. (Sanchez, supra, 63 

Cal.4th at pp. 682-683.) Now, when an expert relates case-  

specific, out-of-court statements made by a third party as a basis 

for his or her expert opinion, those statements are hearsay. (Id. 

at p. 682 [“When an expert relies on hearsay to provide case-  

specific facts, considers the statements as true, and relates them 
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to the jury as a reliable basis for the expert’s opinion, it cannot 

logically be asserted that the hearsay content is not offered for its 

truth”].) 

The portions of Dr. Ribe’s testimony in which he related Dr. 

Boger’s out-of-court statements are inadmissible pursuant to 

Sanchez, supra, 63 Cal.4th 665. Dr. Boger’s radiology report was 

an out-of-court statement. Dr. Ribe related portions of the report 

to the jury as the basis for his opinion that Guadalupe suffered 

from battered child syndrome and that her injuries were 

intentionally inflicted by an adult. (9RT 1536-1545.) Under 

Sanchez, such hearsay basis testimony is necessarily offered for 

its truth and is inadmissible as a matter of state evidentiary law 

absent an exception or other evidence proving the same point. 

(Sanchez, at p. 686 [“What an expert cannot do is relate as true 

case-specific facts asserted in hearsay statements, unless they 

are independently proven by competent evidence or are covered 

by a hearsay exception”].) 

This Court has applied Sanchez and found hearsay 

violations in contexts similar to the one here. In People v. Garton 

(2018) 4 Cal.5th 485 (Garton), the testifying pathologist related 

statements made in an autopsy report prepared by a different 

pathologist. This Court found that the testifying pathologist’s 

recitation of statements made in the autopsy report, including 

statements about the wound trajectory, were hearsay under 

Sanchez. (Garton, at p. 506.) This Court reached similar 

conclusions in People v. Perez (2018) 4 Cal.5th 421, 456, and 

People v. Turner (2020) 10 Cal.5th 786, 821-823.  
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The same conclusion must be reached here. Dr. Ribe 

presented as true Dr. Boger’s statements that the x-rays “suggest 

changes seen with healing fractures” and thus were “evidence of 

healed or partially healed fractures in the right humerus, which 

is the right upper arm bone, the right collarbone, and both 

femurs which are the thigh bones.” He relied on the truth of the 

statements in forming his opinions. As in Garton, Perez, and 

Turner those statements are hearsay and their admission, absent 

an exception or other admissible evidence, was state evidentiary 

error.  2  

D. The Statements in Dr. Boger’s Forensic Radiology 
Report Were Testimonial and Their Admission, 
Through Dr. Ribe, Violated the Confrontation Clause 

The conclusions Dr. Boger reached in his forensic radiology 

report concerning the existence of healing fractures were 

testimonial hearsay. Because Dr. Boger did not testify at trial 

and Mr. Barrera did not have a prior opportunity to cross-  

examine him, the admission of his conclusions through Dr. Ribe 

violated the Sixth Amendment’s Confrontation Clause. As this 

Court explained in Sanchez, supra, 63 Cal.4th at p. 679, “[t]he 

admission of expert testimony is governed not only by state 

 
2   Because this trial preceded Sanchez, supra, 63 Cal.4th 

665, an objection was not required to preserve the hearsay issue 
for review. (People v. Perez (2020) 9 Cal.5th 1, 9-13.) Nor was an 
objection required to preserve the confrontation issue discussed 
in the following section. (Ibid.) The prejudice flowing from the 
state evidentiary and confrontation clause errors is discussed 
together, post.  
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evidence law, but also by the Sixth Amendment’s Confrontation 

Clause . . . .” A criminal defendant in state court has a 

constitutional right to confront witnesses against him under the 

Sixth Amendment. The United States Supreme Court has held 

that the confrontation clause prohibits the admission of 

testimonial statements of a witness who does not appear at trial 

unless he or she is unavailable, and the defendant had a prior 

opportunity for cross-examination. (Crawford, supra, 541 U.S. at 

pp. 53-54.) There was no showing that Dr. Boger was unavailable 

to testify at trial or that Mr. Barrera had a prior opportunity to 

cross-examine him. Accordingly, the constitutional analysis turns 

on whether the statements contained in his forensic radiology 

report were “testimonial.” 

1. This Court and the United States Supreme Court 
have applied various tests to determine whether 
statements are testimonial 

The high court discussed the scope of the term 

“testimonial” in Crawford, supra, 541 U.S. 36, and a number of 

subsequent decisions. (Davis v. Washington (2006) 547 U.S. 813, 

833 (Davis); Melendez-Diaz v. Massachusetts (2009) 557 U.S. 305, 

307 (Melendez-Diaz); Bullcoming v. New Mexico (2011) 564 U.S. 

647, 663 (Bullcoming); Williams v. Illinois (2012) 567 U.S. 50, 70 

(Williams).) The Court has considered the testimonial nature of 

statements made during police interrogation (Crawford; Davis) 

and statements made by analysts in forensic reports concerning 

testing for controlled substances (Melendez-Diaz), blood-alcohol 

levels (Bullcoming), and for DNA profiles (Williams). 
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In Crawford, the Court held that statements made to the 

police during an interrogation were testimonial. (Crawford, 

supra, 541 U.S. at p. 52.) The Court observed that the formality 

of a statement and the setting in which it was made are 

important factors in determining whether a statement was 

testimonial but it did not settle on a particular formulation, 

reasoning that the statements were testimonial “under even a 

narrow standard.” (Ibid.)  

The Court provided a more comprehensive formulation in 

Davis, supra, 547 U.S. at p. 833. There, the Court addressed 

statements made to police during an ongoing emergency. The 

Court held that the statements were not testimonial and, in 

doing so, set forth a two-pronged test focusing on the formality or 

solemnity of the statements and their primary purpose. (Davis, at 

pp. 822, 830, fn. 5.) The Court found the statements were 

sufficiently formal because they were made to the police. (Id. at p. 

830, fn. 5.) However, the Court held that the statements were not 

made under circumstances that objectively indicated their 

primary purpose was to “establish or prove past events 

potentially relevant to later criminal prosecution.” (Id. at p. 822.) 

The statements were made to enable officers to meet an ongoing 

emergency. (Id. at p. 828.) 

In Melendez-Diaz, supra, 557 U.S. 305, the Court applied 

the Davis test to reports prepared by forensic analysts. An 

analyst had prepared a report stating that the substance found in 

the defendant’s possession was cocaine. (Melendez-Diaz, at pp. 

307-309.) The analyst who prepared the report did not testify at 
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the defendant’s trial, but the report was admitted into evidence. 

(Id. at p. 309.) The Court concluded the report was testimonial 

and that its admission violated the confrontation clause. (Id. at p. 

311.) The report was sufficiently formal because it included a 

notarized certificate of accuracy. (Id. at pp. 310-311.) It also 

satisfied the primary purpose prong of the analysis because it 

had been made under circumstances which would lead an 

objective witness reasonably to believe that the statements in the 

report would be available for use at a later trial. (Ibid.) 

Specifically, the legal provisions governing the report’s 

admissibility in court were reprinted on the report itself. (Id. at p. 

311.) 

Bullcoming, supra, 564 U.S. at pp. 664-665, concerned a 

forensic laboratory report that had not been notarized. 

Nevertheless, the Court found the report to be sufficiently formal 

because it had been signed and was headed a “report.” (Id. at p. 

665.) And, for reasons similar to those discussed in Melendez-  

Diaz, the Court reasoned that the report’s primary purpose was 

evidentiary. (Ibid.) 

Williams, supra, 567 U.S. 50, was a fractured four-one-four 

decision addressing whether a report containing a DNA profile 

was testimonial. At Williams’ rape trial, a DNA expert opined 

that the defendant’s DNA profile matched the DNA profile of 

semen found on vaginal swabs collected from the victim. 

(Williams, at pp. 56-57.) However, the analyst who prepared the 

profile from the vaginal swabs did not testify. (Id. at p. 56.) Five 

justices found that the admission of statements about a DNA 
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profile generated by a non-testifying analyst did not violate the 

confrontation clause. However, there was no agreement on the 

rationale. 

Justice Alito, joined by three other justices, reasoned that 

an expert’s hearsay basis testimony was not offered for its truth 

and was therefore incapable of implicating the confrontation 

clause. (Williams, supra, 567 U.S. at p. 58.) The same four also 

sought to limit the primary purpose test articulated in Davis, 

Meldendez-Diaz, and Bullcoming, which asks whether a 

reasonable person would have understood the evidentiary 

purpose of their statements, to situations where the defendant 

had already been targeted for investigation at the time the 

statements were made. (Id. at pp. 84-86.) 

Justice Thomas cast the fifth vote to reject the 

confrontation argument. (Williams, supra, 567 U.S. at pp. 103-  

118.) The remaining four justices – Kagan, Ginsberg, Scalia, and 

Sotomayor – would have applied the test from Melendez-Diaz and 

Bullcoming to find that the DNA profile generated by a non-  

testifying analyst was testimonial. (Id. at pp. 122-123.) While 

there was no single rationale that received majority support, a 

five-justice majority, including Justice Thomas, rejected the not-  

for-truth rationale of Justice Alito’s opinion and its proposed 

limitation of the primary purpose test to situations involving a 

targeted defendant. (Id. at pp. 103, 114-116, 132-136.) 

Courts have tied themselves into knots trying to synthesize 

a rule from Williams. (See, e.g., State v. Hutchison (Tenn. 2016) 

482 S.W.3d 893.) But in Ohio v. Clark (2015) 576 U.S. 237 
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(Clark), the Court appeared to return to its pre-Williams 

formulation for assessing whether hearsay was testimonial. At 

issue in Clark were statements a child made to his preschool 

teachers identifying the defendant as his abuser. (Clark, supra, 

576 U.S. at pp. 240-241.) The child did not testify at trial, but his 

statements were admitted. (Id. at p. 242.) The Court applied the 

following test from Davis: 

Statements are nontestimonial when made in the 
course of police interrogation under circumstances 
objectively indicating that the primary purpose of the 
interrogation is to enable police assistance to meet an 
ongoing emergency. They are testimonial when the 
circumstances objectively indicate that there is no 
such ongoing emergency, and that the primary 
purpose of the interrogation is to establish or prove 
past events potentially relevant to later criminal 
prosecution. 

(Id. at p. 244.) Applying that test, the Court concluded that the 

child’s statements to his teachers were not made for the primary 

purpose of creating evidence for the defendant’s prosecution. (Id. 

at pp. 246-247.) 

Also following Williams, this Court decided People v. Dungo 

(2012) 55 Cal.4th 608 (Dungo), which involved statements of 

observational fact in an autopsy report. A majority of this Court 

concluded that such statements were not testimonial. (Dungo, at 

p. 621.) The medical examiner who testified opined that the 

victim had been strangled for more than two minutes. (Id. at p. 

614.) He related that his opinion was based on statements in an 

autopsy report prepared by a different pathologist that the 

victim’s larynx and hyoid bone had not been broken. (Ibid.) 
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As to the formality prong, the majority differentiated 

“statements describing the pathologist’s anatomical and 

physiological observations about the condition of the body” from 

“statements setting forth the pathologist’s conclusions as to the 

cause of the victim’s death.” (Dungo, supra, 55 Cal.4th at p. 619.) 

It found the first category insufficiently formal to be testimonial 

and reasoned that the statements fell into that category. (Ibid.) 

In a concurring opinion, Justice Werdegar, joined by Chief 

Justice Cantil-Sakauye and Justices Chin and Baxter, also found 

the statements were insufficiently formal because they were not 

sworn or certified. (Id. at p. 623 (conc. opn. of Werdegar, J.).)  3   

Concerning the primary purpose prong, the majority found that 

autopsy reports have several important purposes. Because 

criminal investigation is only one of them, statements made in 

such reports are not testimonial. (Id. at p. 621.) 

Justice Corrigan dissented, joined by Justice Liu. The 

dissent identified a number of flaws with the majority and 

concurrences’ analyses, as noted below. (Dungo, supra, 55 Cal.4th 

at pp. 631-649 (dis. opn. of Corrigan, J.).) 

People v. Lopez (2012) 55 Cal.4th 569, concerned a blood 

analysis report admitted during a trial for vehicular 

manslaughter while intoxicated. The analyst who prepared the 

report did not testify. In rejecting the defendant’s confrontation 

 
3   Justice Chin’s concurred, joined by Chief Justice Cantil-  

Sakauye and Justices Werdegar and Baxter. He reasoned that 
the statements were not testimonial because they failed both 
Justice Alito’s and Justice Thomas’s tests in Williams. (Dungo, at 
pp. 627-633 (conc. opn. of Chin, J.).) 



 

23 

argument, this Court found the report was not prepared with the 

requisite degree of formality to be testimonial because it 

consisted of mostly machine generated data, it was initialed, but 

unsigned, and it was labeled “FOR LAB USE ONLY.” (Lopez, at 

pp. 582-584.) The report was “nothing more than an informal 

record of data for internal purposes.” (Id. at p. 584.)  

2. The statements contained in Dr. Boger’s forensic 
radiology report are testimonial under any test  

a. Dr. Boger’s forensic radiology report was 
prepared with the requisite degree of formality to 
be considered testimonial 

Under the approach taken in Bullcoming, Dr. Boger’s 

forensic radiology report was prepared with the requisite degree 

of formality. It also contains indicia of formality that were 

missing from the reports in Williams, Dungo, and Lopez. Like the 

forensic report in Bullcoming, Dr. Boger’s report was signed, 

dated, headed a “report,” and it was prepared on an official form. 

(Bullcoming, supra, 564 U.S. at p. 665.) It was not sworn before a 

notary, as was the forensic report in Melendez-Diaz, but 

notarization is not a necessary component of formality. (Id. at p. 

664 [noting that such a requirement would “make the right to 

confrontation easily erasable”].) Dr. Boger’s signature on the 

report demonstrates that he was willing to stand behind the 

information reflected therein. (See People v. Banks (2014) 59 

Cal.4th 1113, 1168 [interpreting People v. Lopez, supra, 55 

Cal.4th 569, as drawing a distinction between the initialing of a 

report, which is too informal to make it testimonial, and the 

situation where the report is signed by its creator]; McGowan, 
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The Signing of Laboratory Reports (1974) Journal of Clinical 

Pathology, vol. 27, p. 427 [“Laboratory reports should be signed to 

indicate . . . that someone in the laboratory accepts a 

responsibility for the content of the report.”].)4  

The presence of Dr. Boger’s signature also sets his report 

apart from the report in Williams, which was signed by two 

reviewers but not by the analysts who performed the testing in 

question. (Williams, supra, 567 U.S. at p. 101 (conc. opn. of 

Thomas, J.).) Further, Dr. Boger’s report is not comprised 

primarily of machine generated data as was the report in Lopez, 

nor were the hearsay statements ones of objective fact, as was the 

case in Dungo.  5   Instead, Dr. Ribe related portions of Dr. Boger’s 

report containing the substantive conclusions he reached as a 

result of his observations, which is precisely what Dr. Boger 

would have been expected to testify about had he appeared at 

trial. (People’s Exh. No. 26, Forensic Consultant’s Report 

 
4   To the extent Dungo, supra, 55 Cal.4th at p. 623, held 

that a statement must be sworn to be formal, it is inconsistent 
with Bullcoming. In Sanchez, supra, 63 Cal.4th at p. 697, this 
Court acknowledged that a report need not be sworn to be 
testimonial.  

5   The Dungo majority’s distinction between an expert’s 
opinion, which it considered formal, and the observational facts 
on which that opinion was based (Dungo, supra, 55 Cal.4th at p. 
619), is at odds with Bullcoming, where the Court expressly 
rejected such a distinction (Bullcoming, supra, 564 U.S. at p. 
660). At the time this Court decided Dungo, however, such a 
distinction existed as a matter of state evidentiary law. (People v. 
Montiel, supra, 5 Cal.4th at p. 919.) It no longer does. (Sanchez, 
supra, 63 Cal.4th at p. 695.)  
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Radiology Consult, p. 1 [containing Dr. Boger’s observations, 

“deformity . . . with expansion of the bone,” “irregular increased 

density,” and his conclusions based on those observations, 

“suggests changes seen with a healing fracture”].) Also, unlike 

the report in Lopez, Dr. Boger’s report was not marked for 

administrative or internal-use only.  

Dr. Boger’s report is analogous to forensic reports that 

courts have held were prepared with the requisite degree of 

formality (Melendez-Diaz, supra, 557 U.S. 305; Bullcoming, 

supra, 564 U.S. 647) and distinguishable from those that courts 

have held were not (Williams, supra, 567 U.S. 50; Dungo, supra, 

55 Cal.4th 608; People v. Lopez, supra, 55 Cal.4th 569).  

b. Dr. Boger’s report was prepared for evidentiary 
purposes 

 Dr. Boger’s radiology report was made under circumstances 

that would lead an objective witness reasonably to believe that 

the statements in the report would be available for use at a later 

trial. The report was titled “Forensic Consultant’s Report.” 

(People’s Exh. No. 26, Forensic Consultant’s Report Radiology 

Consult, p. 1.) That title, specifically the use of the word 

“forensic,” connotes that the report was prepared for use in the 

prosecution of a crime. Merriam-Webster defines “forensic” as 

“belonging to, used in, or suitable to courts of judicature or to 

public discussion and debate” and “relating to or dealing with the 

application of scientific knowledge to legal problems.” (Merriam-  

Webster.com Dictionary, Merriam-Webster, 

<https://www.merriam-webster.com/dictionary/ forensic>.) Courts 
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have looked at the dictionary definition or common 

understanding of “forensic” in determining that the primary 

purpose of a statement made during a “forensic interview” is 

evidentiary. (See, e.g., United States v. Bordeaux (8th Cir. 2005) 

400 F.3d 548, 556; State v. Blue (N.D. 2006) 717 N.W.2d 558, 564; 

State v. Justus (Mo. 2006) 205 S.W.3d 872, 880-881.) The 

designation of the report here as “forensic” would lead a 

reasonable person to understand that its primary purpose was 

evidentiary, just like the indicia of purpose contained on the face 

of the reports in Melendez-Diaz and Bullcoming. (Melendez-Diaz, 

supra, 557 U.S. at p. 311; Bullcoming, supra, 564 U.S. at p. 665.) 

Dr. Boger also was asked to address questions of obvious 

evidentiary import. In the section of his report captioned 

“REQUEST,” Dr. Boger explained that he had been asked to 

ascertain the skeletal age and existence of antemortem “trauma” 

for a victim with a “[h]istory of physical abuse,” who was found 

buried in the soil. (People’s Exh. No. 26, Forensic Consultant’s 

Report Radiology Consult, p. 1.) The purpose of the report as 

noted by Dr. Boger aligns with its “forensic” designation. 

The report is not like the autopsy report in Dungo. In 

Dungo, the majority observed that there are many purposes to 

preparing an autopsy report and that the investigation of crime is 

only one of them. (Dungo, supra, 55 Cal.4th at p. 621.) Because 

there are other non-evidentiary purposes for preparing autopsy 

reports generally, the majority concluded the autopsy report 

there failed the primary purpose prong of the analysis. (Ibid.) A 
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report designated “forensic,” by contrast, is expressly created for 

an evidentiary purpose.  

Although, as this Court has acknowledged, the “targeted 

person” requirement of the plurality opinion in Williams was 

expressly rejected by a majority of justices (Sanchez, supra, 63 

Cal.4th at p. 695), Dr. Boeger’s report also satisfies that 

requirement. The plurality opinion reasoned that the DNA report 

failed the primary purpose prong of the analysis because no 

person had been targeted by law enforcement for investigation at 

the time it was prepared. (Williams, supra, 567 U.S. at p. 84.) 

But when Dr. Boger prepared his forensic radiology report in this 

case, Mr. Barrera had already been arrested and charged with 

murder. Mr. Barrera was charged with Guadalupe’s murder in an 

amended complaint on May 26, 1998. (1CT 36-44.) Dr. Boger’s 

report was dated July 14, 1998. (People’s Exh. No. 26, Forensic 

Consultant’s Report Radiology Consult, p. 2.) 

Even if not dispositive, that there was a targeted suspect 

when the report was prepared, is additional support for the 

conclusion that the report was prepared primarily for evidentiary 

purposes. As the plurality in Williams observed, the existence of 

a targeted person is a factor that weighs heavily in favor of 

finding that a forensic report was prepared for evidentiary as 

opposed to other purposes. (Williams, supra, 567 U.S. at p. 83.)  

The statements in Dr. Boger’s report were made with the 

requisite degree of formality to be testimonial and under 

circumstances which would have led a reasonable radiologist to 

understand that his findings would be used in a criminal 
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prosecution. Their admission, through Dr. Ribe, deprived Mr. 

Barrera of his right to confrontation.  

E. Dr. Ribe’s Testimony Relating Dr. Boger’s Statements 
Violated Other State and Federal Constitutional 
Rights 

Mr. Barrera’s state and federal constitutional rights to due 

process, a fair trial, and a reliable adjudication of guilt and the 

appropriate penalty were also violated by Dr. Ribe’s testimony 

relating to the jury the hearsay basis for his opinion. (U.S. 

Const., 5th, 6th, 8th, & 14th Amends.; Cal. Const., art I, §§ 7, 15, 

& 17; Estelle v. McGuire (1991) 502 U.S. 62, 72; Walters v. Maass 

(9th Cir. 1995) 45 F.3d 1355, 1357.) Moreover, use of this hearsay 

in a capital case in particular violates the Eighth Amendment’s 

requirement of heightened reliability (Beck v. Alabama (1980) 

447 U.S. 625, 637-638, fn. 13), and violates due process by 

infringing on a defendant’s constitutionally protected liberty 

interest in the correct application of state law governing the 

admissibility of hearsay evidence (Hicks v. Oklahoma (1980) 447 

U.S. 343, 346-347). 

F. Dr. Boger’s Statements Were Critical to Proving 
Premeditation, Torture-Murder, and the Torture-  
Murder Special Circumstance and are Prejudicial 
Under Any Test 

The admission of Dr. Boger’s hearsay was not harmless as 

either federal constitutional error under Chapman v. California 

(1967) 386 U.S. 18, 24, or as state law error under People v. 

Watson (1956) 46 Cal.2d 818, 836, and People v. Brown (1988) 46 

Cal.3d 432, 448 (reversal of death sentence required when there 
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is a reasonable possibility that error affected the penalty verdict). 

The hearsay, namely that x-rays suggested that Guadalupe had 

four healing fractures, was critical to proving premeditation and 

deliberation, torture-murder, and the torture-murder special 

circumstance.  

The prosecution’s theory of premeditation and torture was 

that Mr. Barrera beat and starved Guadalupe for months before 

killing her during the fatal incident. (8RT 1361-1363; 13RT 1912-  

1922.) However, there was no evidence that Mr. Barrera withheld 

food from her or otherwise starved her. Dr. Ribe opined that 

Guadalupe had been malnourished based solely on her small 

height at the time of the autopsy but made clear that there had to 

be “at least six months of inadequate nutrition” before her growth 

would have been impacted. (9RT 1554-1555.) Guadalupe, 

however, did not even arrive in the United States until 

approximately two months before her death (10RT 1645-1646; 

10RT 1718), and thus any malnourishment began long before she 

was in Mr. Barrera’s care and could not reasonably be attributed 

to him. 

The prosecution’s premeditation and torture allegations 

thus hinged on the severity and regularity of the beatings. (8RT 

1363.) Torture requires evidence of an intent to inflict prolonged, 

cruel, and extreme pain. (People v. Brooks (2017) 3 Cal.5th 1, 65; 

People v. Steger (1976) 16 Cal.3d 539, 546.) “In determining 

whether a murder was committed with that intent, the jury may 

of course consider all the circumstances surrounding the killing 

[including] the severity of the victim’s wounds.” (Steger, at p. 
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546.) But aside from the injuries inflicted during the fatal 

incident itself, the prosecution’s only evidence that Mr. Barrera’s 

beatings were severe enough to be characterized as torturous was 

Dr. Boger’s hearsay that x-rays revealed four healing fractures.6 

While there was testimony that Mr. Barrera beat Guadalupe 

with his hands every day, and sometimes left red marks, the 

witnesses did not go into specifics. (See 9RT 1585-1587; 10RT 

1647, 1703-1706.) Absent specifics as to how badly he hit her or 

what type of injuries he inflicted, Dr. Boger’s hearsay about the 

healing fractures was necessary to fill a crucial void. 

 Dr. Boger’s hearsay was the only evidence that Guadalupe 

suffered multiple broken bones and it served as the basis for Dr. 

Ribe’s opinion that Guadalupe was the victim of prolonged and 

intentional abuse (i.e., battered child syndrome). While Dr. Ribe 

was able to dissect and microscopically confirm one of the 

fractures, he also testified that one fracture was consistent with 

an accidental injury, but multiple fractures were not. Again, Dr. 

Boger’s hearsay was the only evidence that Guadalupe suffered 

 
6   The fatal incident itself does not provide adequate support 

for the premeditation or torture allegations and the prosecutor 
did not argue otherwise. Dr. Ribe testified that the type of injury 
Guadalupe suffered during the fatal incident “usually does cause 
instantaneous unconsciousness,” which does not reflect an intent 
to inflict prolonged, extreme, pain. (9RT 1533.) What the record 
reflects is that Mr. Barrera hit Guadalupe, instructed that she be 
given a cold shower, and then threw her for wetting the bed. That 
is akin to the “misguided, irrational and totally unjustifiable 
attempt at discipline” or an “explosion of violence,” which this 
Court has found insufficient to establish premeditated, torturous 
intent. (People v. Steger, supra, 16 Cal.3d at pp. 539, 548-549.)  
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more than one fracture. Absent Dr. Boger’s hearsay, there was no 

basis for Dr. Ribe’s opinion. 

The prosecution also emphasized the fractures during its 

opening statement. It referred to them as the “key” to the torture 

allegations because it showed Guadalupe’s injuries were in 

different stages of healing proving “systematic abuse.” (8RT 

1363.) Dr. Ribe related that Dr. Boger’s referred to the fractures 

as “healing” which meant they were up to six weeks old. Dr. Ribe 

microscopically examined the right femur and called it “healed.” 

The only other injuries could have been inflicted during the fatal 

incident itself. (9RT 1553.) Absent Dr. Boger’s statements 

concerning the existence of several “healing” fractures, there was 

no “key” evidence of systematic abuse. The prosecutor also 

emphasized the fractures in closing argument by listing the 

healing fractures and expressly inviting the jury to infer that 

there may have been more. (13RT 1914.) 

Under Chapman v. California, supra, 386 U.S. at p. 24, 

respondent must prove that the error was harmless. The question 

is whether there is a reasonable possibility that the evidence 

complained of might have contributed to the conviction. (Fahy v. 

Connecticut (1963) 375 U.S. 85, 87.) Put another way, this Court 

must look to “the basis on which ‘the jury actually rested its 

verdict.’ [Citation.] The inquiry, in other words, is not whether, in 

a trial that occurred without the error, a guilty verdict would 

surely have been rendered, but whether the guilty verdict 

actually rendered in this trial was surely unattributable to the 

error.” (Sullivan v. Louisiana (1993) 508 U.S. 275, 279, italics in 
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original.) Because respondent cannot prove that there is no 

reasonable possibility that the erroneously admitted evidence 

regarding the existence of four healing fractures contributed to 

the guilt and penalty verdicts, Mr. Barrera is entitled to reversal 

under Chapman. 

Even if this Court finds that the admission of Dr. Boger’s 

hearsay violated only state evidentiary rules, Mr. Barrera’s 

conviction for Lupita’s murder and the death judgments still 

must be reversed. “Prejudice, under our state Constitution, 

means a miscarriage of justice that rendered the proceeding or its 

outcome unfair or unreliable.” (People v. Lara (2010) 48 Cal.4th 

216, 238, citing People v. Watson, supra, 46 Cal.2d at p. 836.) The 

admission of Dr. Boger’s statements in the radiology report 

rendered the outcome of Mr. Barrera’s trial both unfair and 

unreliable and it is reasonably probable that he would not have 

been convicted of first degree murder in Count 6 had that 

testimony been excluded. Without Dr. Boger’s hearsay, there was 

no evidence that Mr. Barrera’s abuse of Guadalupe preceding the 

fatal incident was extreme enough or undertaken with the 

requisite intent to be characterized as premeditated or torturous.  

The reversal of the first degree murder conviction in Count 

6 also requires the reversal of the death judgment imposed for 

that count. (See Pen. Code, § 190 [providing that death is only a 

possible punishment for first degree murder].) Further, it 

requires reversal of the death judgment imposed for Ernesto’s 

murder in Count 1. Even if the murder conviction in Count 1 and 

the special circumstances attached thereto remain intact 
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notwithstanding the arguments raised in the AOB and SAOB, 

the jury’s decision to sentence Mr. Barrera to die for that murder 

involved a weighing process wherein they were permitted to take 

into account the torture-murder of Guadalupe in Count 6 as a 

factor that weighed heavily in favor of death for Count 1. (Pen. 

Code, § 190.3; People v. Montiel, supra, 5 Cal.4th at pp. 938-939 

[explaining that one charged offense can be utilized in 

aggravation when considering the appropriate penalty for 

another charged offense]). Absent Dr. Boger’s hearsay it is 

possible the jury would not have found Guadalupe’s murder 

involved premeditation or torture. And absent the aggravating 

weight of those allegations, it is reasonably possible at least one 

juror would not have sentenced Mr. Barrera to die for Count 1. 

G. Conclusion 

For the foregoing reasons, the admission of case-specific 

testimonial hearsay violated Mr. Barrera’s state and federal 

constitutional rights, was prejudicial under any applicable test, 

and requires reversal of Count 6 and the judgments of death. 
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.  
THE CONVICTIONS FOR CHILD ABUSE AND 

CORPORAL INJURY TO A CHILD MUST BE STRICKEN 
BECAUSE THEY ARE LESSER INCLUDED OFFENSES 

WITHIN CHILD HOMICIDE 

The prosecution charged Mr. Barrera with four offenses for 

the death of each child: murder (Pen. Code, § 187), child homicide 

(Pen. Code, § 273ab, subd. (a)), child abuse (Pen. Code, § 273a, 

subd. (a)) and corporal injury to a child (Pen. Code, § 273d). (4CT 

855-862.)  7   The prosecutor argued the same evidence proved each 

offense (13RT 1896-1897) and the jury convicted Mr. Barrera of 

them all (15RT 2037-2043; 22CT 6066-6073). The court sentenced 

Mr. Barrera to death for the murder convictions but stayed 

punishment for the remaining convictions pursuant to Penal 

Code section 654. (18RT 2234-2239.) However, the convictions for 

child abuse and corporal injury to a child should have been 

stricken altogether as they are lesser included offenses within 

child homicide. 

The general rule is that a defendant may be convicted of 

multiple offenses for the same act or course of conduct but may 

only be punished once. (People v. Reed (2006) 38 Cal.4th 1224, 

1226-1227 [discussing the interplay of Penal Code sections 654 

 
7   With respect to Ernesto, the amended information 

charged Mr. Barrera with murder (Count 1), child homicide 
(Count 2), child abuse (Count 3), and corporal injury to a child 
(Count 4). (4CT 856-858.) With respect to Guadalupe, the 
amended information charged Mr. Barrera with murder (Count 
6), child homicide (Count 7), child abuse (Count 8), and corporal 
injury to a child (Count 9). (4CT 859-861.)  
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and 954].) However, there is an exception that prohibits multiple 

convictions (as distinct from multiple punishment) for necessarily 

included offenses. (Ibid; People v. Ortega (1998) 19 Cal.4th 686, 

692-693.) An offense is a necessarily included “lesser” of a greater 

offense if the elements of the greater offense include all the 

elements of the lesser offense. (Reed, supra, 38 Cal.4th at pp. 

1226-1227.) Put differently, “if a crime cannot be committed 

without also necessarily committing a lesser offense, the latter is 

a lesser included offense within the former.” (Id. at p. 1227.) 

The elements of child homicide include all of the statutory 

elements of child abuse and corporal injury to a child such that a 

defendant cannot commit child homicide without also committing 

child abuse and corporal injury to a child. The elements of child 

homicide are 1) a person had care or custody of a child who was 

under the age of eight, 2) the person assaulted the child with 

force likely to produce great bodily injury, and 3) the assault 

resulted in death. (Pen. Code, § 273ab, subd. (a).) 

Child abuse can be committed in various ways. (Pen. Code, 

§ 273a(a).)  8   As pertinent to this analysis, the elements of child 

 
8   Penal Code section 273a, subdivision (a), proscribes both 

the infliction of physical and mental suffering by those with or 
without care or custody of the child. In full, it provides: 

Any person who, under circumstances or conditions 
likely to produce great bodily harm or death, willfully 
causes or permits any child to suffer, or inflicts 
thereon unjustifiable physical pain or mental 
suffering, or having the care or custody of any child, 
willfully causes or permits the person or health of 
that child to be injured, or willfully causes or permits 
that child to be placed in a situation where his or her 
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abuse where an injury has been inflicted by a custodial parent 

are 1) a person had care or custody over a child, 2) the person 

willfully caused or, as a result of criminal negligence, permitted 

the child to be injured, and 3) the person’s conduct occurred 

under circumstances likely to produce great bodily harm or 

death. (Ibid.; 14RT 2009-2010 [listing the elements].) 

The elements of corporal injury to a child are 1) a person 

willfully inflicted cruel or inhuman punishment or injury upon 

the body of a child; and 2) the infliction of this punishment or 

injury resulted in a traumatic condition (i.e., a condition of the 

body, such as a wound or external or internal injury, whether of a 

minor or serious nature, caused by a physical force). (Pen. Code, § 

273d, subd. (a); 14RT 2011 [listing the elements].) 

A defendant cannot assault a child in his custody with force 

likely to cause death and actually cause the child’s death (i.e., 

commit child homicide) without necessarily causing the person or 

health of that child to be injured (child abuse) and inflicting an 

injury resulting in a traumatic condition (corporal injury to a 

child). As noted above, a defendant may also be guilty of child 

abuse by causing mental suffering. A defendant who commits 

child homicide does not necessarily inflict mental suffering. 

However, a defendant who commits child homicide necessarily 

inflicts physical injuries on a child and is therefore always guilty 

of that form of child abuse. Similarly, a defendant may be guilty 

 

person or health is endangered, shall be punished by 
imprisonment in a county jail not exceeding one year, 
or in the state prison for two, four, or six years. 
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of corporal injury by inflicting “punishment or injury.” A 

defendant who commits child homicide may not necessarily inflict 

punishment but necessarily inflicts injuries and is always guilty 

of that form of corporal injury. 

Because a defendant cannot commit child homicide without 

committing child abuse and corporal injury to a child, under the 

rule set forth in People v. Reed, supra, 38 Cal.4th at p. 1227 and 

People v. Ortega, supra, 19 Cal.4th at pp. 692-693, child abuse 

and corporal injury to a child are lesser included offenses within 

child homicide. Because they are lesser included offenses, Mr. 

Barrera’s convictions in Counts 3, 4, 8, and 9 and the related 

enhancements must be stricken. 
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CONCLUSION 

For all the reasons argued above, and those stated in 

appellant’s opening, reply, supplemental opening, and supplemental 

reply briefs, the judgment against appellant must be reversed.  
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