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Rule 63(14)-Absence of Entry in Business Records
Writings to which Rule 63(13) applies-namely, writings "to prove

the facts stated therein"-are clearly hearsay under Rule 63. An excep-
tion to Rule 63, such as Rule 63(13), is clearly a requisite if such writ-
ings are to be admitted.

Cases may arise, however, in which a record is silent as to an event
or condition and the circumstances may be such that if the event had
transpired, or the condition had existed, a record of it would normally
have been made. In these circumstances the absence of an entry is
clearly relevant evidence of the nonoccurrence of the event or the non-
existence of the condition.1 Is the evidence, however, hearsay so that
a special exception becomes necessary to admit it? Is the omission by
the maker of the record to be considered a "statement" by him accord-
ing to the definition in Rule 62(1) ? Perhaps it could be considered a
statement. Aware of this possibility and the necessity "to remove any
doubt that may exist," 2 the Commissioners on Uniform State laws in-
clude Rule 63(14) as an exception to the hearsay rule (Rule 63).

Rule 63(14) provides as follows:

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:

(14) Evidence of the absence of a memorandum or record from
the memoranda or records of a business of an asserted act, event
or condition, to prove the non-occurrence of the act or event, or
the non-existence of the condition, if the judge finds that it was
the regular course of that business to make such memoranda of
all such acts, events or conditions at the time thereof or within
a reasonable time thereafter, and to preserve them;

This kind of evidence has been held admissible in California if the
business records are otherwise admissible under the Uniform Business
Records as Evidence Act (Sections 1953e -1953h of the Code of Civil
Procedure ).3

It should be noted that Rule 63(14) omits the condition stated in
Rule 63(13) that the judge must find the sources of information from
which the record was made and the method and circumstances of
preparation were such as to indicate trustworthiness. Why should not
such a finding be required under Rule 63(14) as well as under Rule
,McComarcx, EVIDENCE § 289 n.13 ; 5 WIGMORE, EVIDENCE § 1531.
2 UNIFORM RULE 63(14) Comment. Uniform Rule 63(17) (b) is a comparable provi-

sion relating to public records.
"The primary purpose of admitting evidence of any character in any case, is to

arrive at the truth in controversy. Hence, if a business record is otherwise ad-
missible under Section 1953f, we see no reason why it should not be equally as
admissible to disprove an affirmative as to prove an affirmative, just as competent
to prove the falsity of a fact affirmed as to prove the truth of the fact affirmed.
We are unable to conceive of any kind of evidence which does not, in a measure,
partake of both an affirmative and negative character. If it proves an affirma-
tive, it thereby logically disproves the reverse. It is this logic of the situation

( 518 )
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HEARSAY STUDY-RULE 63 ( I4) 519

63(13) ? Basically, the requirement is that the judge be satisfied that
the books are reliably kept. If this is germane to affirmative recitals,
it would seem to be equally so respecting the absence of entries. The
absence of an entry in poorly kept or suspiciously prepared books is
as weak evidence of nonoccurrence as is an affirmative entry in such
books weak evidence of occurrence. We recommend adding the phrase
"and that the memoranda and the records of the business were pre-
pared from such sources of information and by such methods as to
indicate their trustworthiness" at the end of Rule 63(14).

Rule 63(14) is recommended as drafted by the Commissioners on
Uniform State Laws with the amendment proposed above.4

which explains the older authorities mentioned above, as well as People v.
Walker, 15 Cal.App. 400 [114 P. 1009], a prosecution for making and passing
and uttering a fictitious check. In the Walker case, the business records of the
bank in question were admitted and a bank employee allowed to testify that
these records showed that one Robert D. Metcalf (the fictitious name the de-
fendant had signed to the check) did not have an account there. This court held
that the evidence was admissible as prima facie evidence that the check was
fictitious. We think that this case, which despite its early date, is in full accord
with the liberalizing provisions of Section 1953f, is good law, and still the law
of this State. It fits perfectly into the various decisions under the statute, and is
in accord with the rule that the fact that a business record is self-serving does
not make it inadmissible but is merely one fact for the jury to consider in weigh-
ing its effect." People v. Torres, 201 Adv. Cal.App. 346, 353-54 (1962).

Under the reasoning of People v. Layman, 117 Cal.App. 476, 4 P.2d 244 (1931),
discussed at page 420 supra, it could be argued that this kind of evidence is
admissible as non -hearsay.

The N. J. Committee, the N. J. Commission, and the Utah Committee all approve
this subdivision without substantial modification. N. J. COMMITTEE REPORT 146 ;
N. J. COMMISSION REPORT 60 ; UTAH FINAL DRAFT 38.
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Rule 63(15) and (16)-Reports of Public Officials
and Persons Exclusively Authorized

Rule 63(15) and (16) provide as follows:
Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except :

(15) Subject to Rule 64 written reports or findings of fact
made by a public official of the United States or of a state or terri-
tory of the United States, if the judge finds that the making thereof
was within the scope of the duty of such official and that it was his
duty (a) to perform the act reported, or (b) to observe the act,
condition or event reported, or (c) to investigate the facts con-
cerning the act, condition or event and to make findings or draw
conclusions based on such investigation;

(16) Subject to Rule 64, writings made as a record, report or
finding of fact, if the judge finds that (a) the maker was author-
ized by statute to perform, to the exclusion of persons not so
authorized, the functions reflected in the writing, and was re-
quired by statute to file in a designated public office a written
report of specified matters relating to the performance of such
functions, and (b) the writing was made and filed as so required
by the statute ;

Rule 63(15)

Rule 63(15)(a) and (15)(b). Rule 63(15) (a) and (15) (b) refer to
written reports or findings of fact made by a public official possessed
of a duty to perform the act reported or a duty to observe the act, con-
dition or event reported. These exceptions closely parallel California
Code of Civil Procedure Section 1920 which reads as follows :

Entries in public or other official books or records, made in the
performance of his duty by a public officer of this State, or by
another person in the performance of a duty specially enjoined
by law, are prima facie evidence of the facts stated therein.1

Both Section 1920 and Rule 63(15) (a) and (15) (b) stem from a
common-law exception to the hearsay rule (The Official Written State-
ments Exception) to the effect that "a written statement of a public
official which he had a duty to make, and which he has made upon
A companion provision is Code of Civil Procedure Section 1926 which provides as

follows:
"An entry made by an officer, or board of officers, or under the direction and

in the presence of either, in the course of official duty, is prima facie evidence
of the facts stated in such entry."

Various specific state, sister -state, United States and foreign public documents
are made admissible by portions of the following Code of Civil Procedure Sec-
tions: 1901; 1905; 1918(1), (2), (3), (6), (7), (8) ; 1919.

( 520 )
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HEARSAY STUDY --RULE 63 ( 15 ) , ( 16 ) 521

first-hand knowledge, is receivable as evidence of the facts recited." 2
A typical case for the application of this principle (in its common law
form or as carried forward by Section 1920 or by Rule 63(15) (a) and
(15) (b)) is the following: A tax collector conducts a tax sale and
records the transaction in the official records kept by him of lands
sold. The record, although not conclusive, is admissible to show who
the purchasers were and what interests they purchased.3

Though Rule 63(15) (a) and (15) (b) parallel Section 1920, these
exceptions are broader than Section 1920 with respect to the kinds
of writings covered. Section 1920 covers only "entries in public or
other official books or records," whereas Rule 63(15) (a) and (15) (b)
cover "written reports or findings of fact." The difference here is
more than a semantic one. Thus, letters by officials to third persons
and interdepartmental memoranda have been held not to constitute
"entries" in the sense of Section 1920.4 On the other hand, the lan-
guage of Rule 63(15) is broad enough to cover such letters and memo-
randa (they readily fall within the description "written reports or
findings of fact"). Furthermore, it is the clear intent of the Commis-
sioners on Uniform State Laws to include such writings. Witness the
following comment on Rule 63(15) :

The writing may or may not be kept in a public office. It may
be, and often will be, contained in a register, or record or file
maintained in a public office. On the other hand, it may consist
of a certificate held by a private person which has never been
filed, copied, recorded or even noted in any sort of file or volume
in a public office. So long as it was made by an official in the per-
formance of the functions of his office and concerns acts, events
or conditions which it was the function of the writer to do, or
observe, or about which it was his function to make findings or
conclusions after investigation, it falls within this exception.

Is it desirable to extend the principle presently applicable only to
"entries" under Section 1920 so that more informal and less public
documents are also covered? In our opinion the answer is "Yes." Even
though the document is informal and is not spread upon a register open
to the public gaze,5 the document is still-if admissible under Rule
63 (15)-the product of an official duty, officially performed. As such
the document is undergirded by the same maxim of trustworthiness
that supports the formal entry, namely "that official duty has been
regularly performed." 6 Furthermore, the proponent of an informal
official document under Rule 63(15) can derive no advantage of sur-
prise from the circumstance that his document is not a matter of
public record, for this rule is made subject to Rule 64, which requires
the proponent to deliver a copy to opponent "a reasonable time before
2 MCCORMICK, EVIDENCE § 291. See also id. §§ 291-295 ; 5 WIGMORE, EVIDENCE §§

1630-1684. See also Wallace, Official Written Statements, 46 IOWA L. REV. 256
(1961).

For recognition of the common law exception in California, see Kyburg v.
Perkins, 6 Cal. 674 (1856).

Galbreath v. Dingley, 43 Cal. App.2d 330, 110 P.2d 697 (1941).
*Pruett v. Burr, 118 Cal. App.2d 188, 257 P.2d 690 (1953).
'See 5 WIGMORE, EVIDENCE § 1632(2) and § 1634, discussing the factor of publicity

and criticizing the English view that publicity of the writing is an element of
the common law exception.

CAL. CODE CIV. PROC. § 1963 (15) ; McCosmicK, EVIDENCE § 291 ; 5 WIGMORE, EVIDENCE
§ 1632(1).
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522 CALIFORNIA LAW REVISION COMMISSION

trial." As thus safeguarded,' the extension of principle brought about
by Rule 63(15) (a) and (15) (b) is a desirable one and is recommended
for adoption.

Rule 63(15)(c). Rule 63(15) (a) and (15) (b) cover only situations
in which the official has the duty either "to perform the act reported"
or "to observe the act, condition or event reported." Manifestly, Rule
63(15) (a) and (15) (b) require firsthand knowledge of the official. In
this respect these exceptions coincide with the common-law principle
and with that principle as codified by Code of Civil Procedure Sec-
tion 1920.

Rule 63(15) (c), however, goes beyond the common law tradition to
make the written report admissible whenever (though personal knowl-
edge is wanting) there is an official duty "to investigate the facts
concerning the act, condition or event and to make findings or draw
conclusions based on such investigation." Is this desirable?

Today, although Section 1920 is limited to entries based on firsthand
knowledge,8 other California statutes applicable to specific situations
provide for the admission of certain official investigative and evalua-
tive reports not based wholly on personal knowledge. Thus under Code
of Civil Procedure Sections 1928.1 to 1928.4 a written finding of the
presumed death of a soldier made by the Secretary of War is admissi-
ble. Under the Health and Safety Code a coroner's finding as to cause
of a decedent's death is admissible.9 Each of these is, of course, a spe-
cific instance of a report by a "public official" charged with the duty
"to investigate . . . and to make findings or draw conclusions based
on such investigation" under Rule 63(15) (c).

The question presented by Rule 63(15) (c) is this: Shall we go be-
yond these and similar specific instances and adopt a general principle
that whenever there is such a duty the report is admissible? To what
extent should we utilize in the judicial process the investigative and
factfinding operations of administrative officials?

At first blush it does seem a large break with tradition to admit in
an insurance case a fire marshal's written investigation and conclusion
respecting the cause of a fire. It seems an even larger break to admit
in a drunk driving case the written report and conclusion of the arrest-
ing officer. But if we are to admit the coroner's report why not admit
the marshal's or the police officer's report ?

Professor McCormick cogently states the case for Rule 63(15) (c) in
the following passage:

Clause (c) is an important extension of the application of the
principle on which the admission of official written statements
is grounded. It lets in the "findings" and "conclusions" of a
public official who has been given the duty to make an investiga-

1"Protection is given the adverse party by [Uniform] Rule 64. If he has notice a
reasonable time before the evidence is offered, he can prepare to meet it by sum-
moning the maker of the writing or the persons upon whose information it is
made, or by gathering material to refute it or to decrease its apparent value."
UNIFORM RULE 63(15) Comment.

sMcGowan v. City of Los Angeles, 100 Cal. App.2d 386, 223 P.2d 862 (1950) ; Harri-
gan v. Chaperon, 118 Cal. App.2d 167, 257 P.2d 716 (1953). See also as to the
common law exception: 5 WIGMORE, EVIDENCE §§ 1635, 1646, 1670-1671. Wig-
more's discussion shows that, even under the common law doctrine, there was
some relaxation of the general requirement of firsthand knowledge.

9CAL. H. & S. CODE §§ 10250-10252, 10275, 10577.
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HEARSAY STUDY-RULE 63(15),(16) 523

tion of fact. It dispenses with the requirement of personal knowl-
edge, though most often the report would be based in part on per-
sonal knowledge and in part on the statements of others. Usually
the official will have a special competence, from experience or pro-
fessional study, for gathering and interpreting the data.

Why, it may be asked, should not the officer be called as a wit-
ness to prove the facts ? In the first place, he may be unavailable,
in which case the need for the use of his report is great. His in-
vestigation, usually made near to the event, was based on informa-
tion that was fresher than the memories of those who depose at
the trial. Second, if the officer is available, the rule admitting the
report merely places on the adversary the burden of calling the
officer to prove the circumstances, if any, which go to weaken the
effect of the report. True, this is tactically not as advantageous
to the adversary as if the proponent were required to call the
officer to testify to the facts reported (using the report only to
refresh memory or as a record of past recollection) and to subject
himself to cross-examination as to the facts reported, which may
now be dim in memory. But if the rule is adopted and the reports
become admissible, time will be saved both for the officers and the
court, for often the adversary, finding it unprofitable to challenge
the basis for the report, will not call the officer. The question is,
how far do we wish to facilitate the use, in the judicial process,
of the results of the investigative and fact-finding operations of
administrative officials ? As to most such reports, on account of
the nearness of the investigation to the time of the event, and of
the element of official responsibility, I believe the courts' fact-
finding will gain by their use. Admission need not be indiscrimi-
nate. If it appears that the report was not based upon a serious
investigation, or is otherwise untrustworthy, the judge may ex-
clude it under Rule 45, as creating "a substantial danger . . .

of misleading the jury," that is, the danger that they may give
it an exaggerated weight. Moreover, in states like New Jersey,
where the judge may advise the jury on the weight of the evi-
dence, it would be appropriate to warn the jury that "it must be
vigilant not to permit the conclusion of the person making the
certificate to take the place of its own." 10

Does Rule 63(15) (c) extend to the written findings of a judge in a
court -tried case? Is such judge a "public official" in the sense of Rule
63(15) (c) Does he have a duty to "investigate" within the meaning
of the section? In our opinion these questions should be answered in
the negative. Used in a broad sense, the term "public official" would
include a judge. However, since judges are a special class of officers,
proposals drafted in general terms of public officials are probably not
intended to cover judges unless they are specifically mentioned in the
rule. Furthermore, under Anglo-American tradition, the "duty to in-
vestigate" possessed by a judge is altogether different from that pos-
10McCormick, Hearsay, 10 RUTGERS L. REV. 620, 626-627 (1956). See also McCormick,

Can the Courts Make Wider Use of Reports of Official Investigations? 42 IowA
L. REv. 363 (1957). It should be noted that California, like New Jersey, permits
the judge to advise the jury on the weight of the evidence. CAL. CONST. art. VI,
§ 19.
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524 CALIFORNIA LAW REVISION COMMISSION

sessed by a nonjudicial "public official." The latter is required to
take the initiative in discovering and tapping all sources of informa-
tion. The judge, on the other hand, does not carry on investigations
in this manner. Rather, under our adversary theory of litigation, he
acts as umpire passing upon the results of investigations conducted
by others. Because of the uniqueness of the judge's investigative func-
tion, he should not be thought of as within the category of a public
official with a duty to investigate.

The scheme of Rule 63 (15) taken in connection with Rule 64 is to
give pretrial notice to the adversary that proponent proposes to use
the written report or finding of fact. One purpose of such notice is, of
course, to enable the adversary to make inquiries of the official who
prepared the report and, if so advised, to subpoena and examine such
official at the trial. This scheme would entail a considerable departure
from tradition if applied to a judge. It would require him to respond
to informal inquiries respecting the basis of his decision and possibly to
take the witness stand and defend his decision under examination by
the party adversely affected by it.

One would not think that results such as these are intended unless
they are specifically indicated.11 Yet to avoid any doubt on the subject
it is well to state that such results are not intended. Accordingly, we
recommend that Rule 63 (15) be amended by adding " (except findings
by a judge in the course of litigation) " after the words "findings of
fact."
Rule 63(16)

There are at present several instances of statutes requiring private
citizens to file official documents respecting their doings. Common ex-
amples are the filing of birth, marriage and death certificates by doc-
tors, ministers and undertakers. Our present statute makes such
documents admissible.12 Adoption of Rule 63(16) would continue the
same rule.

We have not discovered any situations beyond the birth -marriage -
death situations in which this rule would be operative. There are nu-
merous instances of various reports required of private citizens. These,
however, do not come within the terms of Rule 63(16). For example,
a clergyman who visits a person ill with a contagious disease must
report it to health officials.13 A person who discovers poison in an
animal is required to make a report.14 But no written report is required
to be prepared or filed ; therefore Rule 63 (16) would be inapplicable.
The owner of a dry cleaning establishment is required to file a written
report of any explosion on his premises.15 Here, although a written
report is required to be filed, no statute authorizes the owner to "per-
form to the exclusion of persons not so authorized, the functions re-
flected in the writing" (that is, discovery of and report of the explo-
sion). Again the rule is inapplicable.
LI Professor McCormick is of like opinion. McCormick, Hearsay, 10 RUTGERS L. RENT.

620, 627 (1956).
12 Birth: CAL. H. & S. CODE §§ 10100-10102, 10125-10126. Marriage: CAL. H. & S. CODE

§¢ 10300, 10325, 10350. Death: CAL. H. & S. CODE §§ 10200-10205, 10225, 10275.
Admissibility : CA_L. H. & S. CODE § 10577.

12 CAL. H. & S. CODE § 3125.
" CAL. Bus. & PROF. CODE § 4163.
15 CAL. H. & S. CODE § 13404. Along somewhat the same line is Section 17830 of the

Health and Safety Code, requiring reports of fires in apartment houses and
hotels.
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Confidential Reports

Section 410 of the Health and Safety Code requires a physician who
diagnoses a case as epilepsy to report it in writing to the local health
office ; the local health office must report it in writing to the State De-
partment of Public Health; the State Department of Public Health
must report it to the State Department of Motor Vehicles. It is pro-
vided, however, that such "reports shall be for the information of the
State Department of Motor Vehicles in enforcing the provisions of the
Vehicle Code of California, and shall be kept confidential and used
solely for the purpose of determining the eligibility of any person to
operate a motor vehicle on the highways of this State." 16

Unless Rule 63(15) and (16) are appropriately qualified, they might
be regarded as removing such restrictions as those illustrated above on
classified reports. Therefore, we recommend that these subdivisions be
amended by adding after the expression "Rule 64" in the first sentence
the following: "and subject to any rule imposing requirements of con-
fidentiality or restricted use."

Rule 63(15) and (16) Compared to Rule 63(13) and (14)

Rule 63(13) and (14) state the Uniform Rules version of the business
records exception. Rule 62(6) 17 defines "business" so broadly that the
holding of a public office could plausibly be said to be a "business"
within the meaning of the definition. Why then have Rule 63(15) and
(16) at all?

Rule 63(13) and (14) 18 give the trial judge discretion to reject
business records for untrustworthiness. No such discretion is given in
Rule 63(15) and (16) with reference to official records.19 Under Rule
63(13) a business record is admissible only when made "at or about
the time of the act, condition or event recorded." There is no such
requirement of contemporaneity under Rule 63(15) and (16).20 In
view of these differences it is apparent that whereas there is some over-
lap between Rule 63(13) and (14) and Rule 63(15) and (16), there is
not a total coincidence.

Foundation Requirements

Plaintiff wishes to prove the issuance of a certain license to X. Plain-
tiff offers a bound book entitled "Record of Licenses." Page ten of this
book contains the entry "License No. 645 issued to X, June 1, 1957.
J.S. Director of Licenses."

If this document is offered under Rule 63(15) it is admissible only
"if the judge finds" the document was "made by a public official." As
applied to the above case this requires a finding by the judge that first,
J.S. is Director, and second, that J.S. made the document. The judge
ie CAL. H. & S. CODE § 410 ( 4 ).
37 "'A business' as used in . . . [Rule 63] (13) shall include every kind of business, pro-

fession, occupation, calling or operation of institutions, whether carried on for
profit or not." UNIFORM RULE 62(6).

"As proposed by the Commissioners on Uniform State Laws, Uniform Rule 63(14)
omits the provision for this discretion. We have proposed amending Rule 63(14)
to include the provision. See discussion on Rules 63(13) and 63(14) supra.

" The general discretion stated in Uniform Rule 45 would, of course, be operative.
See quotation from McCormick, Hearsay, 10 RUTGERS L. REV. 620, 626-627 (1956)
in text at notecall 10, pp. 522-23, supra.

2° Nor is there such requirement today with reference to official records. Thus, for
example, birth, marriage and death records are admissible if made within a year
of the event. CAL. H. & S. CODE § 10677.
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526 CALIFORNIA LAW REVISION COMMISSION

must also find that making the record was "within the scope of duty"
of J.S. and likewise it was his "duty to perform the act reported,"
i.e., issue the license.

A comparable foundation would seem to be required if the docu-
ment is offered under Section 1920 of the California Code of Civil
Procedure.

Now whereas Uniform Rule 68 contains detailed and elaborate pro-
visions respecting authenticating copies of official records, the rules are
silent as to the authentication of the originals of such records (save for
the general proposition of Rule 67 that all writings must be authenti-
cated and except for Rule 69 with reference to only one special kind of
record). Therefore, under the Uniform Rules, the present law and
practice remain operative as to authenticating the originals of public
records. Under this law and practice the only authentication required
is proof that the document was taken from official custody.21 Given
this in our case, then,

1. It is presumed or judicially noticed that J.S. is Director.22
2. It is presumed J.S. made the entry."
3. Laws (domestic or otherwise) defining the duties of J.S. are ju-

dicially noticed.24

A foundation under Rule 63(16) would also apparently be adequate
upon a showing that the writing came from official custody. The statu-
tory authorization of persons such as the purported maker could, of
course, be judicially noticed.25 The fact that the purported maker was
in fact the maker would probably be inferred from the fact that the
document was accepted for filing.

We deal with authentication of copies in our discussion on Rule
63(17).

Conclusion

Rule 63(15) and Rule 63(16), amended as suggested above, are rec-
ommended for approval.26
21 Rogers Brothers Co. v. Beck, 43 Cal. App. 110, 184 Pac. 515 (1919) ' 7 WHimoItE,

EVIDENCE §§ 2158-2159. Cf. People v. Wilson, 100 Cal. App. 397, 280 Pac. 137
(1929).

22 CAL. CODE CIV. PROC. §§ 1875(6), 1963(14) ; 7 WIOMORE, EVIDENCE § 2168.
22 CAL. CODE CIV. PRoc. § 1963 (15) ; 7 WIGMORE, EVIDENCE § 2159.
24 CAL. CODE CIV. PROC. § 1875(2), (3), (4).
25 Ibid.
26 The N. J. Committee approved subdivisions (15) and (16), but it had some reserva-

tions concerning subdivision (15). N. J. COMMITTEE REPORT 146-50. The N. J.
Commisison approved subdivision (16), but it limited (15) to reports of officials
"other than officials acting in a judicial or quasi-judicial capacity." The N. J.
Commission also revised (15) (c). The subdivision as revised is as follows:
"Subject to Rule 64 written reports or findings of fact made by a public official
of the United States or of a state or territory of the United States, other than
officials acting in a judicial or quasi-judicial capacity, are admissible if the judge
finds that the making thereof was within the scope of the duty of such official
and that it was his duty (a) to perform the act reported, or (b) to observe
the act, condition or event reported, or (c) to investigate the facts concerning
the act, condition or event and to make statistical findings  " ( indicates
omissions from URE subdivision; italics indicates additions to URE subdivision.)
N. J. COMMISSION REPORT 60-61.

The Utah Committee revised subdivision (15) to except traffic accident reports
from its provisions and to permit only "factual data contained in written re-
ports or findings of fact" to be admitted pursuant to its provisions. The Utah
Committee qualified subdivision (16) with the introductory words, "Except as
otherwise privileged . . . ." UTAH FINAL DEArr 38-39.
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Rule 63(17)-Content of Official Record;
Rule 68 and Rule 69-Authentication

Rule 63(17) provides as follows :
Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except :

(17) Subject to Rule 64, (a) if meeting the requirements of au-
thentication under Rule 68, to prove the content of the record, a
writing purporting to be a copy of an official record or of an entry
therein, (b) to prove the absence of a record in a specified office,
a writing made by the official custodian of the official records of
the office, reciting diligent search and failure to find such record ;

We also at this time consider Rules 68 and 69 relating to the authenti-
cation of copies of records.

Rule 63(17)(a)

If a public official of this State performs an official act and makes a
record of his performance, the record would be hearsay if offered as
evidence that the act was performed. Even though it is "evidence of a
statement which is made other than by a witness while testifying at
the hearing" which is "offered to prove the truth of the matter stated"
and hearsay under Rule 63, the original record is admissible under Rule
63 ( 15 ) .1

Now if a copy of the record is offered, an additional feature is added
which produces a case of double hearsay. The copy is a statement by
the copyist asserting that its contents are the same as the original
record. This statement also "is made other than by a witness while
testifying at the hearing" and is "offered to prove the truth of the
matter stated," i.e., that the original record states what the copyist
says it states. Thus, if the copy is to be accepted as evidence that the
official performed the act, it is first necessary to accept the hearsay
statement of the copy -maker as to the contents of the original record
and then under Rule 63(15) the hearsay statement of the official re-
corded in the original record can be accepted as evidence that he per-
formed the act.

To what extent should the hearsay of copyists of official records be
admissible ? Clause (a) of Rule 63(17) provides that (subject to certain
conditions to be considered infra) any "writing purporting to be a
copy of an official record" is admissible, although hearsay. The extent
to which this is broad or narrow depends, of course, upon the condi-
tions just adverted to.
1 The record must be properly authenticated, as explained in our discussion of Rule

63 (15 ) and Rule 63(16), and notice must be given as required by Rule 64.

( 527 )
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The principal condition is that a "writing purporting to be a copy"
is admissible only "if meeting the requirements of authentication under
Rule 68."2 The scope of clause (a) of Rule 63(17) is, by reference,
thus determined by Rule 68.

Rule 68-Authentication of Copies of Records. Rule 68 provides as
follows:

Rule 68. A writing purporting to be a copy of an official record
or of an entry therein, meets the requirement of authentication if
(a) the judge finds that the writing purports to be published by
authority of the nation, state or subdivision thereof, in which the
record is kept; or (b) evidence has been introduced sufficient to
warrant a finding that the writing is a correct copy of the record or
entry; or. (c) the office in which the record is kept is within this
state and the writing is attested as a correct copy of the record or
entry by a person purporting to be an officer, or a deputy of an
officer, having the legal custody of the record; or (d) if the office
is not within the state, the writing is attested as required in clause
(c) and is accompanied by a certificate that such officer has the
custody of the record. If the office in which the record is kept is
within the United States or within a territory or insular possession
subject to the dominion of the United States, the certificate may be
made by a judge of a court of record of the district or political
subdivision in which the record is kept, authenticated by the seal
of the court, or may be made by any public officer having a seal of
office and having official duties in the district or political subdivi-
sion in which the record is kept, authenticated by the seal of his
office. If the office in which the record is kept is in a foreign state
or country, the certificate may be made by a secretary of an
embassy or legation, consul general, consul, vice consul, or consular
agent or by any officer in the foreign service of the United States
stationed in the foreign state or country in which the record is
kept, and authenticated by the seal of his office.

We shall first discuss clause (a) of Rule 68, then clauses (c) and (d),
returning finally to clause (b).

Rule 68(a). A published writing may be "a writing purporting to
be a copy of an official record or of an entry therein" within the mean-
ing of Rule 63(17) (a). As such it is admissible under that rule, pro-
vided it meets the requirements of Rule 68 (and provided the original
would be admissible under Rule 63(15) or 63(16) ). The only authen-
tication requirement imposed by Rule 68 is that the publication purport
"to be published by authority of the nation, state or subdivision thereof
in which the record is kept." Given the requisite purport or appear-
ance, nothing more is required, for the publication "proves itself." It
is "self -authenticating."
'Rule 63(17) is also "subject to Rule 64." Rule 64 provides in part: "Any writing

admissible under exceptions . . . (17) . . . of Rule 63 shall be received only if
the party offering such writing has delivered a copy of it or so much thereof
as may relate to the controversy, to each adverse party a reasonable time before
trial unless the judge finds that such adverse party has not been unfairly sur-
prised by the failure to deliver such copy."
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This is in accord with California law and practice insofar as proof by
published copy of certain official records 3 is concerned. Therefore, we
believe it is desirable to extend this principle of proof by published
copy (as clause (a) of Rule 68 does) to cover any "official record" or
"entry therein" (provided, of course, the original would be admissible).

Rule 68(c) and (d). A paper purports to be an attested or certified
copy of an official record in this State and is purportedly made by the
legal custodian of the original. Under clause (c) of Rule 68 the pur-
port of the paper is sufficient authentication (i.e., the paper "proves
itself"). The paper (although hearsay) is therefore admissible under
Rule 63(17) (a) (provided, of course, the original would be admissible
under Rule 63(15) or 63(16)). Note that while clause (c) of Rule 68
requires that the writing be "attested as a correct copy" it does not
require that the writing bear the seal of the ostensible custodian. Cur-
rently California admits properly certified copies of official in -state
records,4 but requires a seal "if there be any." 5

Under clause (d) of Rule 68 if the original is an out-of-state official
record, a paper-though it purports to be a copy purportedly made by
the official custodian-is not sufficiently authenticated by its mere pur-
port. Without more, such a paper fails to qualify under Rule 63(17) (a)
Code of Civil Procedure Section 1918 provides, in part:

[O]fficial documents may be proved, in part :
1. Acts of the executive of this state . . . and of the United States . . .

may . . . be proved by public documents printed by order of the Legislature
or congress, or either house thereof.

2. The proceedings of the Legislature of this state, or of congress, by the
journals of those bodies . . . or by published statutes or resolutions, or by
copies . . . printed by their order.

3. The acts of the executive, or the proceedings of the legislature of a sister
state, in the same manner.

4. The acts of the executive, or the proceedings of the legislature of a
foreign country, by journals published by their authority. . . .

5. Acts of a county or municipal corporation of this state . . . by a printed
book published by the authority of such county or corporation.
It is worth noting that Rule 68(a) is phrased in terms of a writing which

"purports to be published by authority." (Emphasis added.) On the other hand,
Code of Civil Procedure Section 1918 is phrased in terms of "documents printed
by" authority. The difference is without significance. Code of Civil Procedure
Section 1963(35) enacts the following presumption: "That a printed and pub-
lished book, purporting to be printed or published by public authority, was so
printed or published."

CAL. CODS Civ. PRoc. §§ 1893, 1905, 1918(6), 1919. Note, Rule 68(c) Is phrased in
terms of a writing ". . . attested as a correct copy . . . by a person purporting
to be an officer . . . having . . . custody." (Emphasis added.)

On the other hand, the references in the California statutes are to "certified
copies" or to copies "certified by the legal custodian." What the California legis-
lation means, however, is a purported certificate by a purported legal custodian.
Otherwise the apparent certificate would not be self -authenticating and extrinsic
evidence would be required as a foundation for the purported certificate. The
inconveniences of requiring such extrinsic evidence were pointed out in the early
California case of Mott v. Smith, 16 Cal. 533, 553 (1860). Since that time, there
seems to have been no doubt that the purport of the apparent certificate is a
sufficient foundation for admitting the document. Galvin v. Palmer, 113 Cal. 46,
45 Pac. 172 (1896) People v. Howard, 72 Cal. App. 561, 237 Pac. 780 (1925) ;
Rosenberg v. J. C. Penney Co., 30 Cal. App.2d 609, 86 P.2d 696 (1939). See also
5 WIGMORE, EVIDENCE § 1679.

The certificate which thus authenticates itself likewise authenticates the orig-
inal. 7 WIGMORE, EVIDENCE § 2158.

In cases under Section 1918(7) of the Code of Civil Procedure, the second cer-
tificate is self -authenticating thereby authenticating both the first certificate and
the original. People v. Domenico, 121 Cal. App.2d 124, 263 P.2d 122 (1953).

In cases under Section 1918(8) of the Code of Civil Procedure, the third cer-
tificate is self -authenticating thereby authenticating the first two certificates and
the original. 5 WIGMORE, EVIDENCE § 1679.

CAL. CODE CIV. PROC. § 1923. As to what constitutes sufficient attestation or certifi-
cation, see In re Smith, 33 Ca1.2d 797, 205 P.2d 662 (1949) (word "Attest" ac-
companied by signature and seal held sufficient). And see UNIFORM RULE 68
Comment.
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and therefore is inadmissible under Rule 63. The additional require-
ment is a certificate that the person attesting the copy "has the custody
of the record." If the office in which the record is kept is within the
United States, its territories or insular possessions, such "certificate
may be made by a judge of a court of record of the district or political
subdivision in which the record is kept, authenticated by the seal of the
court, or may be made by any public officer having a seal of office and
having official duties in the district or political subdivision in which the
record is kept, authenticated by the seal of his office."

Is a certificate apparently complying with these conditions self -
authenticating? The references here to "judge," "public officer,"
"seal" and "certificate" omit the qualifying adjective "purported."
Nevertheless the terms should be read as thus qualified. Clause (d) of
Rule 68 is based upon the Model Code Rule 517(1) (c) (i). The latter
referred to "a person purporting to be a judge" or "purporting to be
a public officer" whereas in constructing Rule 68(d) the Commissioners
on Uniform State Laws probably regarded the qualifications expressly
stated in Model Code Rule 517 as necessarily implicit and omitted ex-
plicit qualification for the sake of simplicity of statement. When we
consider their explanation of the underlying purpose as stated in the
comment to Rule 68, which is to simplify "the methods of proving the
authenticity of copies of official records," there can be little doubt that
the Commissioners on Uniform State Laws intend the ostensible certifi-
cate to be self -authenticating.

The apparent certificate of the purported "judge" or "public offi-
cer" thus "proves itself" to the extent of establishing a prima facie
case that the judge or the officer made it. We have, then, the written
statement of the judge or officer that the apparent custodian "has the
custody of the record" which is an original official hearsay statement
admissible under Rule 63(15). This authenticates the apparent custo-
dian's statement under Rule 68(d), which, although hearsay, becomes
admissible under Rule 63(17) (a).

As pointed out above, if the original record is an out-of-state record
the purport of an apparent official copy by the custodian is not, stand-
ing alone, enough to qualify for admissibility under Rule 68(d). In
addition "a certificate that such officer [i.e., the apparent custodian]
has custody of the record" is required to qualify this evidence for
admissibility. If the office in which the record is kept is in a foreign
state or country, this certificate "may be made by a secretary of an
embassy or legation, consul general, consul, vice consul, or consular
agent or by any officer in the foreign service of the United States sta-
tioned in the foreign state or country in which the record is kept, and
authenticated by the seal of his office." For reasons comparable to
those stated above, a certificate apparently complying with these con-
ditions is self -authenticating.

In some respects clause (d) of Rule 68 is more liberal than present
California practice; in other respects it is more strict. As to out-of-
state documents specified in subdivisions (1), (2), (3) and (9) of
California Code of Civil Procedure Section 1918, California accepts
the purported certificate of the official custodian without requiring
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more.6 As to out-of-state documents specified in subdivision (7) of Sec-
tion 1918, California requires more than the purported certificate of
the custodian and more than Rule 68(d) requires. There must be not
only the certificate of the custodian but also a certificate of "the Sec-
retary of State, judge of the supreme, superior, or county court, or
mayor" that "the copy is duly certified by the officer having the legal
custody of the original." 7 Rule 68(d) recognizes that persons other
than these are competent to execute the requisite certificate of the
custodian's custody. To this extent the rule is more liberal. As to a
document located in a foreign country, subdivision (8) of Section 1918
of the California Code of Civil Procedure requires a certificate of the
custodian, a certificate by an appropriate official of the country and
a certificate by a representative of United States foreign service authen-
ticating the signature of the appropriate official of the country. Thus
California requires three certificates whereas Rule 68(d) requires only
two.8

In summarizing this comparison and evaluating the respective merits
of Section 1918 and Rule 68(d) it can be said that each is better than
the other to the extent that it requires fewer certificates or makes it
easier to obtain the requisite certificates. From this viewpoint Rule
68(d) is preferable to Section 1918(7) 9 and 1918(8) 10 whereas the
other sections of Section 1918 are preferable to Rule 68(d).11 Under
these circumstances the best solution would be to amend Rule 68(d)
to incorporate therein the best features of Section 1918.12

Since the portions of Section 1918 which are preferable to Rule 68
have reference for the most part 13 to federal records, clause (c) of
Rule 68 should be amended by adding the phrase "or is an office of
the United States government whether within or without this state"
after the phrase "the office in which the record is kept is within this
state." Clause (d) of Rule 68 should be amended by adding the phrase
"or is not an office of the United States government" after the phrase
"if the office is not within the state."
° See CAL. CODE CIV. PROC. § 1918(1) (certified copies by Secretary of State to prove

the acts of executive) ; CAL. CODE CIV. PROC. § 1918(2) (certified copies by clerks
to prove proceedings of congress) ; CAL. CODE CIV. PROC. § 1918(3) (similar to
above as to acts of executive or proceedings of legislature of sister State) ; CAL.
CODE CIV. PROC. § 1918(9) (documents in the departments of the United States
government provable by certificate of the legal custodian) ; CAL. CODE CIV. PROC.
§ 1905 (judicial record of the United States provable by copy certified by legal
custodian).

CAL. CODE CIV. PROC. § 1918(7). Proof of the judicial record of a sister State by
copy requires a certificate by the clerk and a certificate by "the chief judge or
presiding magistrate." CAL. CODE CIV. PROC. § 1905. As to proof of out-of-state
record of the justice of the peace court, see CAL. CODE CIV. Paoc. H 1921-1922.

B CAL. CODE CIV. PROC. § 1918(8). Proof of a foreign judicial record likewise requires
three certificates (by the clerk, by the judge, by the representative in United
States foreign service). CAL. CODE CIV. PROC. § 1906. Section 1901 could be read
as eliminating the necessity for third certificate. Apparently it has never been
construed in this manner.

BAnd to CAL. CODE Crv. Pram § 1905. See note 7, supra.
1° And to CAL. CODE CIV. PROC. § 1906. See note 8, supra.
u. As to proof of United States judicial records Code of Civil Procedure Section 1905

is preferable to Uniform Rule 68(d).
i2Wigmore has high praise for Code of Civil Procedure Section 1918, and uses it as

the basis for a proposed Model Act. See 5 WIGMORE, EVIDENCE §§ 1638a, 1680b.
18 See CAL. CODE CIV. Psoc. Section 1918(3), having reference to proof of the "acts of

the executive, or the proceedings of the legislature of a sister state," which
permits proof by only an unpublished certified copy. As such it is preferable to
Rule 68(d). However, since proof of these matters could normally be by pub-
lished copy under Rule 68(a), we do not advise any amendment to preserve
Section 1918(3).
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Rule 68(b). As we have pointed out, Rule 63(17) (a) is an excep-
tion to the hearsay rule, Rule 63. By reference, however, the scope of
Rule 63(17) (a) is determined by Rule 68. Considering Rule 63(17) (a)
along with Rule 68(a), 68(c) and 68(d), the result is that Rule
63(17) (a) serves to continue in operation the presently recognized
processes of proof of official records by published copies and by certi-
fied copies of legal custodians. The principal impact of Rule 63(17) (a)
here is to liberalize these processes in the respects previously discussed.

When we consider Rule 63(17) (a) in relation to clause (b) of. Rule
68 we find, however, that a new exception to the hearsay rule is cre-
ated and a process of proof presently unavailable is made available.

Subject to Rules 64 14 and 68, Rule 63(17) makes admissible any
"writing purporting to be a copy of an official record or of an entry
therein." This covers not only published copies and certified copies by
legal custodians but also any copy made by anybody. If then we look
to Rule 68 to find the authentication requirements for copies other
than published copies (under clause (a) of Rule 68) and other than
certified copies by custodians (under clauses (c) and (d) of Rule 68)
we find such requirement in Rule 68(b). Thus:

A writing purporting to be a copy of an official record or of an
entry therein, meets the requirement of authentication if . . . (b)
evidence has been introduced sufficient to warrant a finding that
the writing is a correct copy of the record or entry . . . .

This seems to contemplate evidence extrinsic to the writing itself.
In other words, the writing here is not self -authenticating (as it is
under clauses (a) and (c) of Rule 68). But given sufficient evidence
to warrant a finding that the writing is a correct copy, the copy is then
admissible even though it is hearsay.

How does this compare with the law of today? Is this really a new
exception to the hearsay rule?

Today a copy made by a private person must be verified by a wit-
ness who can testify from knowledge as to the contents of the original
document.15 This means one who made the copy,16 or one who compared
it with the original 17 or one who read the original while another read
the copy (or vice versa) 18 or possibly one who-though he has never
before seen the copy-has such a photographic memory of the contents
of the original that he can testify to the accuracy of the copy from his
present recollection of the original.19

To the extent that the "evidence sufficient to warrant a finding that
the writing is a correct copy" in the sense of Rule 68(b) is evidence of
the kind just described it is obvious that Rule 68(b) does not change
the law prevailing today.

However, to the extent that such evidence comes from other sources,
a change is involved and this-in combination with Rule 63(17) (a)-
14 See note 2, p. 528, supra.
'a4 WIGMORE, EVIDENCE §§ 1273, 1277-1281.

Id. § 1278.
"Id. § 1280.
,81d. § 1279.
91d. § 1280(2).
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creates a new exception to the hearsay rule. Thus, if it is shown that
the copy was made by C, in the course of research for a Ph.D. thesis,
and if this is thought to "warrant a finding that the copy is correct"
the copy is admissible under this new exception. It is, however, a de-
sirable exception. If the original of the record is in existence, the ad-
versary can check the accuracy of the copy. If the original is not in
existence and if the copyist is unavailable, the copy may be indispen-
sable as a source of proof. There is little danger that anonymous or
suspicious copies will be received in view of the foundation that is
required.

Rule 63(17)(6)

The absence of an official record may be relevant evidence of the
nonoccurrence of an event or the nonexistence of a condition." At
common law, however, such absence could not be established by the
custodian's certificate of due search and inability to find.21 While the
custodian's certificate which purported to copy his records 22 was ad-
missible at common law, his certificate which purported to inventory
his records was not admissible. This, says Wigmore, "will some day be
reckoned as one of the most stupid instances of legal pedantry in our
annals." 23

Rule 63 (17) (b) would create a special exception to the hearsay rule
making admissible a writing made by the official custodian of the official
records of the office, reciting diligent search and failure to find such
record to prove the absence of a record in a specified office.

Rule 69-Certificate of Lack of Record. Rule 69 provides :
A writing admissible under exception (17) (b) of Rule 63 is au-
thenticated in the same manner as is provided in clause (c) or (d)
of Rule 68.

Accordingly, a purported custodian's certificate under Rule 63(17) (b)
would either "prove itself" under Rule 68(c) or would require an
additional certificate under Rule 68(d) which would "prove itself"
and thus achieve admissibility of a custodian's certificate.

Photographic Copies

Suppose a document is apparently a photograph of a public in -state
record. Attached to this document is another document stating: "At-
test : A true copy made by photograph June 1, 1957 under my direc-
tion and control. Signed J.S. Secretary and Custodian, (Seal)." These
documents are admissible today under Section 1920b of the Code of
Civil Procedure which provides that the content of an official record
405 WIGMORE, EVIDENCE § 1633(6).
"Id. § 1678.
22 The practice of admitting certified copies by official custodians is, of course, wide-

spread and, as Professor McCormick stated, "in this country may be said to have
common-law sanction, even apart from innumerable particular enabling statutes."
MCCORMICK, EVIDENCE § 292, p. 615.

" 5 WIGMORE, EVIDENCE § 1678 at 754.

MJN 2222



534 CALIFORNIA LAW REVISION COMMISSION

may be proved by a certified photographic copy.24 The documents
would be likewise admissible under Rules 63(17) (a) and 68. Although
these are so phrased that they apply only to "a writing purporting to
be a copy" (emphasis added), Rule 1(13) defines "writing" to include
"photostating" and photography.25

Conclusion

In conclusion, Rules 63(17) and 69 are recommended for approval
as drafted. Rule 68 is recommended in the amended form proposed
supra.26

24 Code of Civil Procedure Section 1920b provides:
A print, whether enlarged or not, from any photographic film, including

any photographic plate, microphotographic film, or photostatic negative, of
any original record, document, instrument, plan, book or paper destroyed or
lost after such film was taken may be used in all instances that the original
record, document, instrument, plan, book or paper might have been used, and
shall have the full force and effect of said original for all purposes; provided,
that at the time of the taking of said photographic film, microphotographic,
photostatic or similar reproduction, the person or officer under whose direction
and control the same was taken, attached thereto, or to the sealed container
in which the same was placed and has been kept, or incorporated in said
photographic film, microphotographic, photostatic or similar reproducion, a
certification complying with the provisions of Section 1923 of this code and
stating the date on which, and the fact that, the same was so taken under
his direction and control.

Presumably Section 1920b is limited by Section 1918(7) and (8).
22 Uniform Rule 72p which is a simplified version of the Uniform Photographic Copies

of Business and Public Records as Evidence Act-currently in force in California
as Code of Civil Procedure Sections 1953i -1953/ --deals only with such photo-
graphic copies as "it was in the regular course of . . . official activity to make
and preserve . . . as a part of the records of such . . . office." (Emphasis
added.) This apparently has reference to permanent photographic records, not
to intermittent photographic copies supplied by the office as a service to citizens.

26 The N. J. Committee, the N. J. Commission and the Utah Committee all approved
subdivision (17) ; however, all three groups recommended substantial modifica-
tion of Rules 68 and 69. N. J. COMMITTEE REPORT 151, 177-81 ; N. J. COMMIS-
SION REPORT 61, 69-70 ; UTAH FINAL DRAFT 39, 46-48.
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Rule 63(18)-Certificate of Marriage
Rule 63(18) provides:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except :

(18) Subject to Rule 641 certificates that the maker thereof
performed a marriage ceremony, to prove the truth of the recitals
thereof, if the judge finds that (a) the maker of the certificate at
the time and place certified as the time and place of the marriage
was authorized by law to perform marriage ceremonies, and (b)
the certificate was issued at that time or within a reasonable time
thereafter;

A recorded certificate of marriage is provable either under Rule
63(16) or (17). Accordingly a proponent may offer the original of the
public record under Rule 63(16) or a copy of the record under Rule
63(17). What is the situation, however, if a proponent offers the docu-
ment which the celebrant delivered to the parties at the time of the
ceremony? In this event the proponent is not offering to prove the con-
tents of any public record. He is disregarding the public records as a
source of proof (probably because no such record exists) and is seek-
ing a finding of marriage solely on the basis of the written statement
by the apparent celebrant. Although the statement is hearsay, it is
admissible if the judge finds that the conditions stated in Rule 63(18)
are met; thus the certificate is admissible whether the marriage cere-
mony was civil or religious.

Section 1919a of the Code of Civil Procedure provides that a certifi-
cate issued by a clergyman is admissible under certain conditions.2
Rule 63(18) is broader than Section 1919a in that it covers nonecclesi-
astical certificates.

Rule 63(18) is also more liberal with respect to authentication. Sec-
tion 1919b requires authentication of the certificate by requiring an
additional certificate from a superior ecclesiastical officer which in turn
is authenticated by another certificate of the Secretary of State (or in
the case of a foreign marriage by certificates by the sovereign and a
representative of the United States foreign service). Is it reasonable
to assume that the Legislature intended the authentication prescribed
to be the only authentication acceptable ? Probably so. In creating the
I Rule 64 provides in part as follows : "Any writing admissible under exceptions . . .

(18), and (19) of Rule 63 shall be received only if the party offering such
writing has delivered a copy of it or so much thereof as may relate to the con-
troversy, to each adverse party a reasonable time before trial unless the judge
finds that such adverse party has not been unfairly surprised by the failure to
deliver such copy."

2 Section 1919a of the Code of Civil Procedure provides in part as follows: "Church
records . . . and/or certificates . . . issued by a clergyman . . . shall be com-
petent evidence of the facts recited therein, if properly proved, attested and
authenticated a$ provided in Section 1919b."

( 535 )
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new exception to the hearsay rule for church records (as the sections
in question do), the Legislature may well have meant that the evidence
should be admissible only under the conditions stated. If Sections
1919a and 1919b are to be read as exclusive (i.e., if expressio unius est
exclusio alterius applies, as we suspect it does) then adoption of Rule
63(18) in this jurisdiction would bring about a minor change respect-
ing authentication.

The foundation required under Rule 63(18) is a showing adequate
to convince the judge of the following :

1. The purported maker of the certificate is the actual maker.
2. Authority of the maker.
3. Issuance in a reasonable time.

The mere purport of the instrument is not adequate for this purpose.
The document is not of that class of writings which under Rule 68

"prove themselves." But under Rule 67 the document may be authen-
ticated "by evidence sufficient to sustain a finding of its authenticity
or by any other means provided by law." This would seem to free
the proponent from the restrictive provisions of Section 1919b regard-
ing authentication and to make other means of authentication avail-
able. The availability of these other methods, however, would be no
great boon to the proponent. Although he would be aided by a pre-
sumption that the writing is truly dated,3 it is doubtful whether any
presumption would come to his aid regarding the genuineness of the
maker's signature or regarding the authority of the maker.4 Further-
more, these matters in most cases would probably be beyond the per-
missible scope of judicial notice.5 In the end, most proponents would
probably find that they must use either the method prescribed by Sec-
tions 1919a and 1919b or call the celebrant, his ecclesiastical associate
or superior as a witness. The former method would seem to be prefer-
able in most cases. However, for those few cases in which the latter
method might be preferable or in which other means might be available,
these means should be permitted. Rule 63(18) is desirable in that it not
only provides for validating religious certificates by various means, but
also provides for admitting civil certificates.6

Therefore, Rule 63(18) is recommended for approval.'
a CAL. CODE CIV. PROC. § 1963 ( 23).

Query whether Secton 1963 (14), (15) would apply and serve to authenticate a civil
certificate. Query also whether Section 1963(33) would apply and serve to au-
thenticate an ecclesiastical certificate.

5 CAL. CODE Crv. PROC. § 1875.
Wigmore approves of admitting marriage certificates with the warning, however,

that "a certificate given directly by the celebrant is in the lapse of time difficult
for honest persons to authenticate and easy for dishonest ones to fabricate." 5
WIGMORE, EVIDENCE § 1645(4), p. 585.

The N. J. Committee and the Utah Committee recommended approval of this sub-
division. N. J. COMMITTEE REPORT 151; UTAH FINAL DRAFT 39. The N. J. Com-
mission revised the subdivision to provide that a marriage certificate is admis-
sible if "it purports (a) to have been made within a reasonable time after the
marriage ceremony and (b) to have been made by a person who at the time
and place of the marriage was authorized by law .to perform marriage cere-
monies," thus eliminating the requirement of an affirmative finding by the
judge to that effect. N. J. COMMISSION REPORT 62.
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Rule 63(19)-Records of Documents Affecting
an Interest in Property

Rule 63 (19) provides :
Rule 63. Evidence of a statement which is made other than

by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:

(19) Subject to Rule 64 the official record of a document pur-
porting to establish or affect an interest in property, to prove the
content of the original recorded document and its execution and
delivery by each person by whom it purports to have been exe-
cuted, if the judge finds that (a) the record is in fact a record of
an office of a state or nation or of any governmental subdivision
thereof, and (b) an applicable statute authorized such a document
to be recorded in that office ;

In discussing Rule 63(19) it must first be distinguished from Code
of Civil Procedure Section 1948 which provides as follows :

Every private writing, except last wills and testaments, may be
acknowledged or proved and certified in the manner provided for
the acknowledgment and proof of conveyances of real property,
and the certificate of such acknowledgment or proof is prima facie
evidence of the execution of the writing, in the same manner as if
it were a conveyance of real property.

This sensible and useful rule would be carried forward under Rule
63(15). The certificate of the certifying officer would in cases of "ac-
knowledged and certified" 1 come under Rule 63(15) (b) and would
in cases of "proved and certified" 2 come under Rule 63(15) (c). Since
the certificate is admissible, it would authenticate the document and
make it admissible evidence.

This, however, has reference only to the original document as evi-
dence. What if the document is recordable, is in fact recorded, and
the record is offered ? Here the record probably does not come within
Rule 63(15) (a), (b) or (c).8 In this situation a special exception is
necessary or at least desirable. Rule 63(19) provides that exception.

Two limitations are of interest. First, Rule 63(19) applies only to
instruments that are recordable under the prevailing law of the state
which is the situs of the record. Second, this subdivision applies only
if the recordable document purports "to establish or affect an interest
in property." But when the subdivision is applicable it makes the
record effective as evidence of contents, execution and delivery.

CAL. Civ. CODE §§ 1180-1193.
2 CAL. Civ. CODE §§ 1195-1201.
8 This point is not entirely clear. See, e.g., 5 WIGMORE, EVIDENCE § 1648, pp. 601-602.

( 537 )
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In regard to the record of a properly recorded instrument "convey-
ing or affecting real property" Rule 63(19), if adopted in California,
would merely carry forward that portion of Section 1951 of the Code
of Civil Procedure which now provides such record may be "read in
evidence . . . without further proof" (which means "read" as evi-
dence of contents, execution and delivery).4 So far as the record of a
properly recorded chattel mortgage is concerned, Rule 63(19), if
adopted in California, would merely carry forward that portion of
Section 2963 of the Civil Code which provides that recording has the
same effect as "the recording of conveyances of real property," which
(presumably) means the record may be "read in evidence" as under
Section 1951 of the Code of Civil Procedure.

We do not pause here to inquire exhaustively into the subject of
what instruments purporting "to establish or affect an interest in
property" in Rule 63(19) are recordable under the law of California.
It is worth noting, however, that generally speaking such instruments
are recordable only if acknowledged and certified or proved and certi-
fied.5 This being so, a general rule, such as Rule 63(19), making the
record admissable seems both safe and desirable.

Rule 63(19) deals only with admissibility of the record itself. Usually
a properly certified copy of the record is offered. Such a certified copy
would be admissible under both Rule 63(17) and Section 1951 of the
California Code of Civil Procedure.

Rule 63(19) applies to out-of-state records as well as to in -state
records. Its application to out-of-state records is what Wigmore calls
the "orthodox view" 6 and the view is seemingly embraced in the gen-
eral proposition of Code of Civil Procedure Section 1918(7) to the
effect that "documents . . . in a sister State [may be proved] by the
original."

Thus Rule 63(19) is recommended for approval."'
1. Thomas v. Peterson, 213 Cal. 672, 3 P.2d 306 (1931) ; Mercantile Trust Co. v. All

Persons, 183 Cal. 369, 376, 191 Pac. 691, 694 (1920).
5 Car... GovT. CODE § 27287.

WIGMORE, EVIDENCE § 1652, p. 629.
7 The N. J. Committee, the N. J. Commission and the Utah Commission all approved

subdivision (19). N. J. COMMITTEE REPORT 152-53; N. J. CommissioN REPORT 62;
UTAH FINAL DRAFT 39-40.
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Rule 63(20)-Judgment of Previous Conviction
Rule 63(20) provides as follows :

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except :

(20) Evidence of a final judgment adjudging a person guilty
of a felony, to prove any fact essential to sustain the judgment;

As Against the Convicted Party

The Commissioners on Uniform State Laws in their comment on
Rule 63(20) state, "Analytically a judgment of conviction is hearsay."
What is the analysis which leads to this conclusion ? Consider the
following recitals of the typical judgment :

Whereas the said defendant, having been duly found guilty in this
court of the crime of ROBBERY, a felony as charged in Count 1
of the information which the jury found to be Robbery in the first
degree, it is therefore Ordered, Adjudged and Decreed, etc.

This is double hearsay when offered as evidence that defendant really
committed the crime charged. It is a hearsay statement as to the
content of the verdict.' In addition, the content of the verdict is a
hearsay statement that the defendant committed the crime.

Not only is such a judgment hearsay, it is (if we are to apply
ordinary rules enforced in the case of ordinary testimony) also ob-
jectionable under the knowledge and opinion rules. The jury's state-
ment of the defendant's guilt is not based on firsthand knowledge.
Furthermore, it is phrased in terms of an overall conclusion not per-
mitted in the case of ordinary testimony.

If we were willing to hurdle all of these obstacles to make a judg-
ment of guilt admissible evidence in another case, there would still
remain, as Professor Hinton has argued, the practical consideration
that if such judgment were the only evidence, the jury must either
blindly accept it or (with equal blindness) reject it because there is
no rational alternative.2

In our opinion it is not difficult to answer these objections insofar
as they concern the case in which the judgment is offered against the
party who was convicted. As to hearsay, the essence of the hearsay
rule is the right of cross-examination. In objecting on hearsay grounds
to the judgment as evidence the convicted party in effect argues for a
right to cross-examine the jurors. He had no such right in the case
leading to the judgment. At most his right then was to poll the jury
(not cross-examine them). If without any right to cross-examine the
I This hearsay aspect, in and of itself, is no bar to admissibility. The official written

statements exception, Rule 63(15), is applicable. The real problem is the other
hearsay aspect mentioned in the text.

2 Note, 27 ILL. L. Rsv. 195 (1932). See also Bush, Criminal Convictions as Evidence
in Civil Proceedings, 29 Miss. L. J. 276 (1958) ; Cowen, The Admissibility of
Criminal Convictions in Subsequent Civil Proceedings, 40 CALIF. L. REV. 225
(1952) ; Notes, 46 IOWA L. REv. 400 (1961), 7 U.C.L.A. L. REv. 534 (1960),
14 WASH. & LEE L. REV. 259 (1957).
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jurors he is bound by their verdict, in that case, should the judgment
not be at least admissible against him in the present case? The hearsay
statement of an ordinary person, be he biased or unbiased, smart or
dumb, corrupt or honest, stands on an entirely different footing from
the hearsay statement of a jury. A jury is composed of persons espe-
cially screened for bias, honesty, intelligence, and other traits, and
especially sworn to make a special kind of solemn statement of extraor-
dinary import. The screening process, the oath "well and truly" to try
the case and the solemnity of the occasion may be here regarded as an
adequate substitute for the normal test of cross-examination.

If we think of the jury's statement as the very special kind of state-
ment that it is, this hurdles the hearsay objection. It also circumvents
the knowledge and opinion objections. Under these peculiar circum-
stances, want of prior knowledge is here a positive virtue. Under the
same circumstances it is peculiarly appropriate that the statement be
in the form of a conclusion.

In short, the statement of a jury embodied in its verdict is sui generis.
It stands apart from other kinds of written and oral statements. Be-
cause of this uniqueness, the usual principles applicable to ordinary
statements (right of cross-examination, knowledge, opinion) may ap-
propriately be regarded as inapplicable to the jury's statement.

If we now enlarge our point of view to think of the problem in less
technical terms than hearsay, knowledge and opinion, we discover that
there is no plausible objection to admitting the judgment as evidence
against the convicted party on the point of weight of the evidence or
on the point of fairness to that party. The judgment possesses great
probative force, since it manifests persuasion of the jury beyond a
reasonable doubt. The convicted party has had his day in court. Assum-
ing the criminal charge was serious enough to motivate him to put
forth his best efforts and to motivate the jury to put forth their best
efforts, no unfairness results in using the judgment as evidence against
him in another case. These assumptions are clearly sound when the
criminal charge was a felony. Possibly they are not sound when the
charge was a misdemeanor. At any rate, this is the philosophy of the
Commissioners on Uniform State Laws as expounded in the comment
on Rule 63(20) which states :

[T]here is widespread opposition to opening the door to let in
evidence of convictions particularly of traffic violations in actions
which later develop over responsibility for damages. In other
words, trials and convictions in traffic courts and possibly in mis-
demeanor cases generally, often do not have about them the tags
of trustworthiness as they often are the result of expediency or
compromise. To let in evidence of conviction of a traffic violation
to prove negligence and responsibility in a civil case would seem
to be going too far and for that reason this rule limits the admissi-
bility of judgments of conviction under the hearsay exception to
convictions of a felony.

Even as thus limited, Rule 63(20) goes beyond the current law.
Today, a judgment of guilt upon a plea of not guilty is inadmissible
in another action, even though the crime is felony and even though
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the judgment is offered against the convicted party.3 The judgment
may, however, be shown to impeach his credibility as a witness and for
other limited purposes.4 Tomorrow, this could be changed, so far as
felony convictions are concerned, by adopting Rule 63(20) and thus
admitting the judgment against the convicted party in any action in
which his guilt is material. Such judgment would not be conclusive
but would, it seems, create a rebuttable presumption under Section
1963(17) of the Code of Civil Procedure.5

As Against Parties Other Than the Convicted Party
Thus far we have been thinking of a judgment of guilt offered

against the convicted party. Now we must note the fact that under
Rule 63(20) admissibility is not so limited. Under this exception the
judgment is admissible whenever relevant. Thus, let us suppose that
B is charged with receiving from A goods stolen by A, knowing them
to have been stolen. Under Rule 63(20) the judgment of A's conviction
is admissible against B to prove the theft. This means that if A has
fought the charge B must be satisfied with A's day in court to the
extent of letting the jury in B's case be advised of the verdict of the
jury in A's case (and to the extent of being charged that this creates
a presumption). If A has pleaded guilty B is prejudiced (to the extent
indicated immediately above) by this plea.6

In the first of these two situations the idea of the Commissioners on
Uniform State Laws is roughly the same as that underlying Rule 63

(3) (b) (ii) which requires B to be satisfied with A's cross-examination
of a witness now unavailable. That idea is now extended to require B
to be satisfied with A's conduct of A's defense in its entirety. So far
as the second situation is concerned the idea is basically the same as
that underlying Rule 63(10) making A's statement against A's in-
terest (statement subjecting him to criminal liability) admissible
against B.

Conclusion

Personally we approve of these extensions.' If, however, they are un-
acceptable, they may easily be eliminated from the rule by inserting
the following amendment after the word "prove": "as against such
person or his successor in interest."

**Board of Education v. King, 82 Cal. App.2d 857, 187 P.2d 427 (1947) ; MCCORMICK,
EVIDENCE § 295; 5 WIOMORE, EVIDENCE § 1671a.

If defendant pleads guilty, this is, of course, admissible against him as an ad-
mission. Olson v. Meacham, 129 Cal. App. 670, 19 P.2d 527 (1933) ; Kohle v.
Sinnett, 118 Cal. App.2d 126, 257 P.2d 483 (1953). This is not, however, ad-
missible against another party. Burke v. Wells, Fargo & Co., 34 Cal. 60 (1867).
Cf. Ando v. Woodberry, 9 App. Div.2d 125, 192 N.Y.S.2d 414 (1959), which
holds that defendant's plea of guilty in a traffic court is inadmissible against
him in a civil action. The case is noted in 26 BROOKLYN L. REV. 315 (1959), 9
BUFFALO L. REV. 373 (1960), 28 FORDHAM L. Env. 369 (1959), 6 N.Y.L.F. 241
(1959), 11 SYRACUSE L. REV. 298 (1960), 13 VANE.. L. REV. 797 (1960).

McCoRmicx, EVIDENCE §§ 43, 157-161.
The presumption is that "a judicial record, when not conclusive, does still correctly

determine or set forth the rights of the parties."
We deal here only with the effect of the judgment as evidence, laying to one

side the question of mutuality of estoppel and the effect of a judgment as estop-
pel. On the latter question see Bernhard v. Bank of America, 19 Ca1.2d 807, 122
P.2d 892 (1942) ; and see Currie, Mutuality of Collateral Estoppel: Limits of the
Bernhard Doctrine, 9 STAN. L. REIF. 281 (1957).

It is otherwise today. See Burke v. Wells, Fargo & Co., 34 Cal. 60 (1867).
The N. J. Committee and the Utah Committee both recommended approval of sub-

division (20) without substantial modification. N. J. COMMITTEE REPORT 153-54;
UTAH FINAL DRAFT 40. The N. J. Commission recommended that the applica-
bility of the subdivision be limited to civil cases. N. J. Commissfox REPORT 63.
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Rule 63(21)-Judgment Against Persons
Entitled to Indemnity

Rule 63, subdivision (21) provides as follows:
Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except :

i
(21) To prove the wrong of the adverse party and the amount of

damages sustained by the judgment creditor, evidence of a final
judgment if offered by a judgment debtor in an action in which
he seeks to recover partial or total indemnity or exoneration for
money paid or liability incurred by him because of the judgment,
provided the judge finds that the judgment was rendered for
damages sustained by the judgment creditor as a result of the
wrong of the adverse party to the present action ;

A judgment is rendered against a surety on a fidelity bond for wrong
of the principal or against a master for the tort of his servant or against
a warrantee for want of title. The surety, master or warrantee, as in-
demnitee, sues the principal, servant or warrantor as indemnitor. If
the indemnitee "gave to the indemnitor reasonable notice of the action"
against the indemnitee and requested the indemnitor "to defend it or
to participate in the defense," then the indemnitor is bound by the
judgment "as to the existence and extent of the liability of the in-
demnitee." 1 Under these circumstances, there is no necessity in the
action of indemnitee vs. indemnitor to relitigate the issue of the wrong
of the principal, or servant or the issue of the want of title. Since the
judgment binds the indemnitor, there is no problem of whether the
indemnitee may use the judgment merely as an item of evidence. This
problem arises only when the indemnitee has neglected to take the
steps requisite to make the judgment binding.2

The idea underlying Rule 63 (21) is that, even though as evidence
the judgment is hearsay 3 and even though the indemnitor has not had
the notice and opportunity to defend requisite to give the judgment
binding force, nevertheless, the judgment should be admissible against
the indemnitor as an item of nonconclusive evidence. In behalf of this
proposal it may be argued that, even though the indemnitor has not
had notice and opportunity to defend the action against the indemnitee,
the interests of the indemnitor have probably been safeguarded by
adequate representation by the indemnitee and the judgment is prob-

RESTATEMENT, JUDGMENTS § 107 (1942). See also id. § 108.
The same principle is embodied in Code of Civil Procedure Section 1912 and

Civil Code Section 2778(5). See also Pezel v. Yerex, 56 Cal. App. 304, 205 Pac.
475 (1922).

The difference between the judgment as binding (as conclusive or as estoppel) and
as evidence is recognized in our statutes-CAL. Civ. CODE § 2778(5), (6)-and
decisions. Eva v. Andersen, 166 Cal. 420, 137 Pac. 16 (1913).

B See discussion in text on UNIFORM RULE 63(20) supra.

( 542 )
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ably "right." In exceptional cases where this is not so, the indemnitor
may yet protect himself by relitigating the issue and proving the judg-
ment is " wrong." 4 In any event it seems that the principle underlying
Rule 63(21) has long been accepted in Calif ornia.5

It is recommended that Rule 63(21) be approved.6
'Under Code of Civil Procedure Section 1963 (17 ) the judgment would probably give

rise to a disputable presumption.
CAL. CIV. CODE § 2778(6).

6 The N. J. Committee and the Utah Committee both approved this subdivision, al-
though the N. J. Committee indicated that it might be desirable to limit its
application to those cases where the right of indemnity arises out of contract.
N. J. COMMITTEE REPORT 154-56 ; UTAH FINAL DRAFT 40. The N. T. Commission
revised the subdivision to make it subject to Rule 64 and added a provision that
the judgment is conclusive if the defendant in the second action had notice of
and opportunity to defend the first action. N. J. COMMISSION REPORT 63.

See also proposed subdivision (21.1) discussed at pages 495-96, supra.
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Rule 63(22)-Judgment Determining Public Interest in Land
Rule 63(22) provides as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing to prove the truth of the
matter stated is hearsay evidence and inadmissible except :

(22) To prove any fact which was essential to the judgment,
evidence of a final judgment determining the interest or lack of
interest of the public or of a state or nation or governmental divi-
sion thereof in land, if offered by a party in an action in which any
such fact or such interest or lack of interest is a material matter;

Rule 63 (22) is derived from American Law Institute Model Code
Rule 523. The American Law Institute's official comment on the latter
rule is as follows :

A number of textwriters lay down the rule that a judgment is ad-
missible where evidence of reputation as to a public interest in
land is admissible; and a fair number of cases in England and the
United States admit evidence of such a judgment. The English
courts say that it is better than evidence of reputation.1

The source of the rule lies in the cases dealing with reputation. The
general English rule relating to reputation is :

Evidence of reputation is admissible where the question relates
to a matter of general or public interest; as, for example, to the
boundaries of a town, parish, or manor, or to the boundaries be-
tween counties, parishes, hamlets or manors, or between a reputed
manor and the land belonging to a private individual, or between
old and new land in a manor.

[However,] evidence of reputation is inadmissible in cases of a
private nature, for example, as to the boundaries of a waste over
which some only of the tenants of a manor claim a right of com-
mon appendant, or as to the boundaries between two private es-
tates, except where the private boundaries coincide with public
ones.2

Originally the rule seems to have been that the verdict of a jury was
itself evidence of reputation. The doctrine seems to have arisen in City
of London v. Clerke, a Maltman,3 decided in 1691. That case did not
involve a boundary, but involved the right of the city to collect a
duty on malt brought to the city on the west country barges. It was
there held that verdicts in four prior cases against west country malt -
men were admissible. The reason given was that prior payments of such
a duty by other west country maltmen would have been admissible,

MODEL CODE RULE 523 Comment.
2 3 HALSBURY, LAWS OF ENGLAND, 383-85 (3d ed. 1953).
'Carth. 181, 90 Eng. Rep. 710 (1691).

( 544)

MJN 2233



HEARSAY STUDY-RULE 63 (22) 545

therefore the prior recoveries against the other maltmen should also be
admissible. Chief Justice Holt stated by way of illustration :

If a Lord of a Manor claims Suit of his Tenants ad molendinum
by Custom, &c. and in an Action recovers against one Tenant, that
Recovery may be given in Evidence in a like Action to be brought
against other Tenants upon the Reason supra, unless the Defend -
and can shew any Covin or Collusion between the Parties in the
first Action, &c. quod nota.4

In Tooker v. Duke of Beaufort,5 decided in 1757, a commission issued
under the seal of the Court of Exchequer to inquire as to the boundaries
of a manor and the verdict of the jury made upon the inquisition were
held admissible in a later action, though not conclusive.

Reed v. Jackson,° decided in 1801, was an action for trespass. The
defendant pleaded a public right of way over the land in question. The
plaintiff offered in evidence the verdict he had obtained in another
action against a different defendant who had also pleaded a public
right of way. The evidence was held admissible. Justice Lawrence said
"Reputation would have been evidence as to the right of way in this
case; a fortiori therefore, the finding of twelve men upon their oaths."

These cases may be explained upon the ground that juries were
originally selected from the vicinity and, therefore, should be expected
to be familiar with the reputation in the neighborhood as to matters
of public interest.7 Eventually, of course, the English judges recog-
nized that a verdict is not evidence of reputation. Justice Patteson re-
marked in 1838, "It is difficult to say that this commission was admis-
sible as reputation, because the freeholders, being drawn at large from
the County of York, could have no personal knowledge of the subject.
. . . The verdicts are not by themselves evidence of reputation; but
where reputation is admissible in evidence, verdicts are also." 8 Even-
tually, too, the doctrine was broadened so that a decree of an equity
court could be received. In Laybourn v. Crisp,9 a decree was held ad-
missible, Baron Parke stating: "I have never heard it doubted, that a
decree of a Court of Equity is evidence of reputation in the same man-
ner as a verdict." 10 Some of the judges, too, became dissatisfied with
the basis for the doctrine. During the argument in Evans v. Rees,li
Justice Patteson remarked "I never could understand why the opinion
of twelve men should be evidence of reputation," 12 and Justice
Coleridge said, "Though the doctrine is perhaps established as to the
admissibility of verdicts, it does not appear to be founded on any
satisfactory principle." 13

Th4d.
1 Burr. 146, 97 Eng. Rep. 238 (1757).
1 East. 355, 102 Eng. Rep. 137 (1801).

7 This, at least, was the explanation given by Baron Alderson : "That was when the
jury were summoned de vicineto, and their functions were less limited than at
present." Pim v. Currell, 6 M. & W. 234, 254, 151 Eng. Rep. 395 (1840). The
case of Talbot v. Lewis, 6 Car. & P. 603, 172 Eng. Rep. 1383 (1834) also sup-
ports this view. There, Baron Parke held a 1635 verdict showing the boundaries
of a manor admissible "as being the opinion of persons whom we must presume
to have been cognizant of the facts, it having reference to a subject on which
reputation is evidence." Id. at 604, 172 Eng. Rep. at 1384. Also see 5 WIGMORB,
EVIDENCE 459.

8 Brisco v. Lomax, 3 N. & P. 308, 317 (1838).
84 M. & W. 320, 150 Eng. Rep. 1451 (1838).
10 Id. at 326, 150 Eng. Rep. at 1451.
u 10 Ad. & E. 151, 113 Eng. Rep. 58 (1839).
72 Id. at 153, 113 Eng. Rep. at 59.
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Hence, in Neill v. Duke of Devonshire,14 decided in 1882, the House
of Lords attempted to give another explanation. There, former equity
decrees were held admissible on a question of a public right to use a
fishery. Chancellor Selborne conceded that "such evidence, though ad-
missible in cases in which evidence of reputation is received, is not
itself in any proper sense, evidence of reputation. It really stands
upon a higher and larger principle; especially in cases, like the present,
of prescription. An adverse litigation before a competent court, sup-
ported by proofs on both sides, and ending in a final decree, comes
within the category of res gestae, and of 'declarations accompanying
acts' . . . ."15

Lord 0 'Hagan agreed that the decrees "were admissible, not as evi-
dence of reputation, . . . but of something higher and better than
reputation;" 16 but he did not ground his decision on "res gestae."
Rather, he believed the evidence better than reputation because "the
decree was final, determining the only question before the court, and
for its determination necessitating the production of evidence, and a
judicial conviction founded upon it, that a real, peaceable and unequiv-
ocal possession of the very subject matter now in dispute was enjoyed
by the Earl of Cork 200 years ago." 17 Lord Blackburn's reasoning was
similar. His argument was that, although hearsay is generally excluded,
"yet where the point to be proved is ancient possession before the time
of living memory there is a wide class of exceptions, grounded on this;
that there being no possibility of producing living witnesses to testify
as to things that happened so long ago, the matter must remain un-
proved, unless the best evidence which, from the nature of the thing,
can be produced, be received. And where the question is one of public
interest, . . . evidence of reputation is admissible. The evidence af-
forded by a record shewing that a Court of competent jurisdiction in-
quired into and pronounced upon the state of facts, and the question
of usage at a time before living memory, is perhaps not properly evi-
dence of reputation that the state of facts, and the usage at that time
were as there pronounced to be. But it is as strong or stronger than
reputation, and the authorities are agreed that it is admissible, at least
in cases where reputation would be admissible.2/ 18

Lord Blackburn's argument is the most convincing. It is merely that
reputation is received generally because it is usually the best evidence,
from the nature of the case, that can be produced. A judgment, how-
ever, in an adversely litigated case is a more reliable form of evidence
than reputation; hence, since we are seeking the best evidence' that
from the nature of the case can be produced, a judgment upon a mat-
ter of public concern should be received if reputation is going to be
received.

In our opinion there is enough merit in this argument to justify
Rule 63(22). It is recommended for approval."
148 App. Cas. 135 (1882).
"Id. at 147.
11/d. at 165.
" Ibid.
181d. at 186.
"The N. J. Committee approved this subdivision without modification. N. J. Com-

MITTX111 REPORT 156. The N. J. Commission revised the subdivision to make it sub-
ject to Rule 64. N. J. Conuaissiox REPORT 63-64. The Utah Committee excluded
water rights from the subdivision. UTAH FINAL DRAFT 40.
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Rule 63(23), (24), (25), (26) and (27)(c)-Statements
Concerning Family History

Rule 63(23), (24), (25), (26) and (27) (c) provide as follows:
Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

a

(23) A statement of a matter concerning a declarant's own
birth, marriage, divorce, legitimacy, relationship by blood or mar-
riage, race -ancestry or other similar fact of his family history,
even though the declarant had no means of acquiring personal
knowledge of the matter declared, if the judge finds that the de-
clarant is unavailable ;

(24) A statement concerning the birth, marriage, divorce, death,
legitimacy, race -ancestry, relationship by blood or marriage or
other similar fact of the family history of a person other than the
declarant if the judge (a) finds that the declarant was related to
the other by blood or marriage or finds that he was otherwise so
intimately associated with the other's family as to be likely to have
accurate information concerning the matter declared, and made
the statement as upon information received from the other or from
a person related by blood or marriage to the other, or as upon
repute in the other's family, and (b) finds that the declarant is
unavailable as a witness ;

(25) A statement of a declarant that a statement admissible
under exceptions (23) or (24) of this rule was made by another
declarant, offered as tending to prove the truth of the matter de-
clared by both declarants, if the judge finds that both declarants
are unavailable as witnesses;

(26) Evidence of reputation among members of a family, if the
reputation concerns the birth, marriage, divorce, death, legitimacy,
race -ancestry or other fact of the family history of a member of
the family by blood or marriage;

(27) Evidence of reputation in a community as tending to
prove the truth of the matter reputed, if . . . (c) the reputation
concerns the birth, marriage, divorce, death, legitimacy, relation-
ship by blood or marriage, or race -ancestry of a person resident in
the community at the time of the reputation, or some other similar
fact of his family history or of his personal status or condition
which the judge finds likely to have been the subject of a reliable
reputation in that community ;

We begin with subdivisions (26) and (27) (c) and then take up sub-
divisions (23), (24) and (25).

( 547 )
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Rule 63(26) and (27)(c)

These exceptions are based on the Model Code Rule 524(4) which,
in turn, is derived from the common law principle of proof of pedigree
matters by family reputation.' The American Law Institute Committee
gives the following illustration of the application of Model Code Rule
524 (4 ) :

In an action to determine whether the son of B is entitled to
inherit from J.S., W is offered to testify that there is a uniform
and widespread reputation among the members of B's family and
that B was the brother of J.S. W's testimony is admissible under
Rule 524(4). It is not necessary to prove that W is a member of
that family, or that the persons from whom W derived his infor-
mation are unavailable as witnesses.

This illustrates proof of family reputation by a witness testifying
directly to such reputation.2 Other means of establishing such reputa-
tion are the use of inscriptions, entries in family Bibles, and so forth.8
Apparently family reputation (established by either of these means)
may be introduced irrespective of whether other evidence of pedigree
is available.4

The family tradition thus put in evidence is, of course, hearsay-
indeed, it is multiple hearsay. If, however, such tradition were inad-
missible because of the hearsay rule and if direct statements of ped-
igree were inadmissible because they were based on such tradition (as
most of them are), the courts would be virtually helpless to inquire
into matters of pedigree. Hence, it has long been recognized that evi-
dence of family reputation is admissible.

Rule 63 (27) (c), however, expands the principle beyond present
limits to cover community reputation as well as family reputation.
This modest enlargement 5 of the ancient principle seems reasonable ;
Wigmore advocates it.°

Rule 63(23)

P claims to be nephew of J.S. and, as such, entitled to his estate.
P testifies that he is the son of B.7 P then offers to prove that B, who
is now deceased, said to P, "J.S. is my older brother." The evidence is
admissible under Rule 63(23). The declaration is "a statement of a
matter concerning declarant's . . . relationship by blood" and it is,
Code of Civil Procedure Section 1870 provides in part as follows:

"[E]vidence may be given upon a trial of the following facts: . . . 11.
Common reputation existing previous to the controversy . . . in cases of pedi-
gree . . .."

2 5 WIGMORE, EVIDENCE § 1490.
CAL. CODS CIV. Paoc. §5 1852, 1870(13). The idea is that the acceptance by the

family of the inscription, the Bible entry and so forth indicates the family reputa-
tion. Therefore it is unnecessary to authenticate the entry or inscription. People
v. Ratz, 115 Cal. 132, 46 Pac. 915 (1896) ; 5 WIGMORE, EVIDENCE § 1496.

*Hale, Proof of Facts of Family History, 2 HASTINGS L. J. 1, 6-7 (1950). See also
Note, 46 IOWA L. Rev. 414 (1961).

Although Code of Civil Procedure Section 1870(11) uses the expression "common
reputation," this is construed to mean family reputation. Estate of Heaton, 135
Cal. 385, 67 Pac. 321 (1902). However, reputation in the community is generally
admissible to prove marriage. See Estate of Baldwin, 162 Cal. 471, 488, 123 Pac.
267, 274 (1912).

5 WIGMORE, EVIDENCE § 1605.
Plaintiff may, of course, so testify. Estate of Ganes, 114 Cal. APO. 17. 299 Pao.

550(1931). As Wigmore says, however, his "testimony is virtually based on
family repute." 2 WIGMORE, EVIDENCE § 667, p. 787.
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of course, immaterial that declarant had "no means of acquiring per-
sonal knowledge" (family repute would be admissible under Rule
63(26) ; declarant's statement based on such repute is therefore admis-
sible under Rule 63(23)). The statement is likewise admissible today in
California.8 Note that no extrinsic evidence that B and J.S. are brothers
is required either by Rule 63(23) or by prevailing California law.9 In
some jurisdictions such evidence is required.

Rule 63(23) seems to be declaratory of the existing law in Califor-
nia."
Rule 63(24)

P testifies that he is a son of B and then offers to prove that G told
P "B and J.S. are brothers." On the face of G's declaration nothing
appears to suggest that G is asserting his relationship to anybody.
Hence Rule 63(23) which is limited to a declaration asserting declar-
ant's relationship is inapplicable.11 Rule 63(24) will require evidence
to show G is a person described in Rule 63(24). P must, for example,
testify G is his paternal grandfather." Upon such showing and upon
a showing that G is unavailable, the evidence is admissible."

Suppose P shows G was an intimate friend of B. G's statement is ad-
missible under Rule 63(24) provided the judge finds that G's state-
ment was based on what B had told him or upon what some person re-
lated by blood or marriage to B had told him or upon reputation in
B's family circle. This is an extension 14 of the traditional pedigree
exception to embrace declarations of nonrelatives. However, the condi-
tions of Rule 63(24) requisite for the admission of a statement of a
nonrelative give assurance that the basis of declarant's statement is
the kind of source which would itself be admissible under Rule 63(23)
or Rule 63(26). As thus safeguarded the extension of Rule 63(24) to
non -relatives seems desirable.15

Rule 63(25)

P claims he is nephew of J.S. and as such is entitled to share in the
estate of J.S. P testifies he is a son of B. Then P proposes to testify
that B made the following statement, "I heard J.S. say 13 is my
brother.' " This is double hearsay. We have, first, the hearsay state-
ment of B that J.S. made the assertion. We have, secondly, the hearsay
assertion of J.S. that B is brother of J.S.

B's only contribution to this chain of hearsay is his hearsay state-
ment that J.S. has made another hearsay statement. Unless an excep-
8 Code of Civil Procedure Section 1870 provides in part as follows:

"[E]vidence may be given upon a trial of the facts: . . . 4. The act or dec-
laration, verbal or written, of a deceased person in respect to the relationship,
birth, marriage, or death of any person related by blood or marriage to such
deceased person .

.

. ."
Estate of Hartman, 157 Cal. 206, 107 Pac. 105 (1910).

10 Except as to the Us mots feature. See notes 19 and 20, p. 550, infra.
u Section 1870(4) of the Code of Civil Procedure, quoted in note 8, supra, is likewise

inapplicable for want of any evidence that G is speaking of one of his own
relatives.

12 Plaintiff could, of course, prove G's declaration to this effect under Rule 63(23) or
under Code of Civil Procedure Section 1870(4). See notes 8 and 9, supra.

18 Accord, CAL. CODE Civ. PROC. § 1870 (4).
14 MCBAINE, § 955 ; 5 WIGMORE, EVIDENCE § 1487 ; Hale, Proof of Facts of Family

History, 2 HASTINGS L. T. 1, 3 (1950).
10 Ibid.
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tion exists covering B 's statement, the evidence must be excluded not-
withstanding the circumstance that an exception-Rule 63(23)-does
exist covering the statement of J.S. Without an exception authorizing
us to consider B 's out -of -court statement, we do not reach the out -of -
court statement of J.S. and it is immaterial that if we could reach it
we could admit it.

Rule 63(25) is the mechanism tooled for this situation.18 This ex-
ception covers the hearsay statement of one declarant that another
declarant has made a hearsay declaration. However, the second declara-
tion must be one that would have been admissible under Rule 63(23)
or 63 (24) if the case were one of single hearsay.

Ordinarily we do not admit a two -link chain of hearsay just because
the second link falls under an exception. Thus in the action of P v. D,
D may not testify X said P made a certain statement to X even though
the second link (what P said) amounts to an admission. However,
there is much to be said for admitting double hearsay under the con-
ditions prescribed by this Rule 63(25). One of these conditions is
that both declarants be unavailable. This means that the exception
deals only with a situation in which the choice lies between listening
to the declarant's extrajudicial assertions or refusing to hear them at
all. Whatever may be said for the latter alternative as a general propo-
sition, it seems peculiarly inappropriate in pedigree cases where the
sources of information are so likely to be secondary or tertiary.

In our illustrative case the first of the two hearsay declarants is
related to claimant and the second declarant asserts his relationship
to the first. It is to be noted, however, that all of these interlocking
relationships are not required by Rule 63(25). Thus that exception
would apply even if the first declarant were a total stranger ; that is,
P testifies X, a stranger, told P that J.S. said B was the brother of
J.S. In this respect Rule 63(25) probably departs from the common
law.17 It is, however, in our opinion a reasonable departure.

Post Litem Requirement

Declarations otherwise admissible under Rule 63(23), (24) or (25)
are not necessarily excluded because made post litem. That they were
made post litem is a factor to be considered by the court in exercising
the general discretion prescribed by Rule 45.18 While this is a relaxa-
tion of the common law 19 and California rule,2° in our opinion it is a
reasonable one.

Conclusion

Rule 63(23), (24), (25), (26) and (27) (c) are recommended for
approval.
16 Cf. Uniform Rule 66. That, in and of itself, would not suffice to make B's statement

admissible.
17 See 2 MORGAN, BASIC PROBLEMS OF EVIDENCE 301 (1957). Professor Morgan quotes

Taylor's text (1 TAYLOR, EVIDENCE § 639 (12th ed. 1931) ) to the effect that "no
valid objection can be taken to evidence of this kind, on the ground that it is
hearsay upon hearsay, provided all the declarations come from different members
of the family."

It is to be noted, however, that under Rule 63(25) it is not a valid objection
that the first of the double hearsay sources is a nonmember of the family. This
is a departure from the common law.

18 UNIFORM RULE 63(23) Comment ; 18 A.L.I. PROCEEDINGS 186-188 (1941).
19 5 WIGMORE, EVIDENCE §§ 1483-1484.
9° MCBAINE § 961.
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Rule 63(27)(a), (27)(b) and (28)-Reputation: Boundaries,
General History and Character

Rule 63(27) (a) and (b) and (28) provide as follows:
Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except :

*
(27) Evidence of reputation in a community as tending to prove

the truth of the matter reputed, if (a) the reputation concerns
boundaries of, or customs affecting, land in the community, and
the judge finds that the reputation, if any, arose before contro-
versy, or (b) the reputation concerns an event of general history
of the community or of the state or nation of which the community
is a part, and the judge finds that the event was of importance to
the community ... ;

(28) If a trait of a person's character at a specified time is
material, evidence of his reputation with reference thereto at a
relevant time in the community in which he then resided or in a
group with which he then habitually associated, to prove the truth
of the matter reputed;

Rule 63(27)(a)

Code of Civil Procedure Section 1870(11) provides in part as follows:
[E]vidence may be given upon a trial of the following facts . . .

(11) Common reputation existing previous to the controversy . . .

in cases of ... boundary ;

In Muller v. So. Pac. Ry. Co.,1 a boundary dispute required that the
beginning point of a certain street be located. It was held that under
Section 1870(11) of the Code of Civil Procedure a witness who was
familiar with community reputation respecting the matter should be
allowed to testify to such reputation.

In Ferris v. Emmons,2 it was held that under Section 1870(11) evi-
dence was admissible to show the "common reputation and custom in
the community of Pomona, prior to the institution of this action as to
the meaning of the word `block'."

Under Section 1870(11) as construed and applied in these cases it
seems that we now have the rule affirmed in Rule 63(27) (a).

The Commissioners on Uniform State Laws point out the two follow-
ing limitations which they intend to abrogate by Rule 63(27) (a) :

Most of the decisions limit evidence of reputation to a reputation
of a former generation. With that qualification, Clause (a) is ac-
cepted in most American states, but in England is limited to
matters affecting public lands . . . . [Emphasis added.] 8

183 Cal. 240, 23 Pac. 265 (1890).
2 214 Cal. 501, 505, 6 P.2d 950, 951 (1931).
UNIFORM RULE 63(27) Comment.

( 551 )
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The current California rule does not seem to be limited in either of
the respects mentioned. The portion of Section 1870(11) in question is
so phrased that it is not in terms limited to "reputation of a former
generation" or to "matters affecting public lands." Nor, it seems, has
either of these limitations been read in by construction. The cases above
cited admit reputation without any showing it is reputation of a
"former generation." Professor McCormick is of the opinion that the
"former generation" restriction is inapplicable in California.4 Wig -
more states that in this country the English public -lands restriction is
in effect only in Maine and Massachusetts.5

We conclude, therefore, that neither of the restrictions adverted to is
now operative in California and that adoption of Rule 63(27) (a) in
this state would make no change in the rule presently prevailing.

There is another common law exception to the hearsay rule that has
been recognized in boundary cases, although it does not appear in
present California statutes or in the URE. The exception permits the
introduction of the statements of deceased, disinterested persons upon
questions of boundary. The exception is a narrow one and has received
but limited application in California; however, in particular cases it
may be of great importance.

The California cases have defined the scope of the exception as
follows:

[T]he declarations on a question of boundary of a deceased per-
son, who was in a situation to be acquainted with the matter, and
who was at the time free from any interest therein, are admissible,
and whether the boundary be one of a general or public interest,
or be one between the estates of private proprietors.6

The declarant, apparently, must have direct knowledge of the subject
matter of his declaration. In Morton v. Folger,7 the testimony given in
another action between other parties by the surveyor who originally
laid out the boundaries of John A. Sutter's grant was held admissible,
the surveyor being dead and his declaration relating to the location of
the lines he had surveyed. In Morcom v. Baiersky,8 an 1870 map of a
subdivision prepared by the surveyor who prepared the recorded sub-
division map was held admissible on a question of boundary. Cited with
approval in the Morton case were numerous cases from other jurisdic-
tions with similar holdings admitting statements such as that of a chain
carrier in a survey party as to the location of certain monuments. A
declaration of a surveyor as to the location of boundaries and monu-
ments, however, is inadmissible if the surveyor was not the one who
originally ran the line or established the monument in question.9

Chief Justice Field indicated,10 and Wigmore corroborates,11 that
the exception has been recognized in many jurisdictions in the United
States. It arose because in the early unsettled condition of this country,

MCCORMICK, EVIDENCE § 299 n. 9.
5 5 WIGMORE, EVIDENCE § 1587, p. 454.
6 Morton v. Folger, 15 Cal. 275, 280 (1860).

15 Cal. 275 (1860).
8 16 Cal. App. 480, 117 Pac. 560 (1911).

Almaden Vineyards Corp. v. Arnerich, 21 Cal. App.2d 701, 70 P.2d 243 (1937) ;
Spencer v. Clarke, 15 Cal. App. 512, 115 Pac. 256 (1911).

,O Morton v. Folger, 15 Cal. 275, 280 (1860).
1, See 5 WIGMORE, EVIDENCE § 1563.
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many boundaries would have been unprovable if subsequent statements
by the original surveyor or other members of the survey party were
inadmissible. This was certainly true in the Morton case for, at the
time that boundary line was surveyed, there were only nomadic Indians
in the neighborhood. The exception is of considerably less importance
now that the State is well settled. Only three California cases have
been found applying the exception. One was in 1911 12 and two were
in 1860.13

As the exception may be of great importance in specific cases, the
following additional subdivision of Rule 63 is suggested:

(27.1) If the declarant is unavailable as a witness and had
sufficient knowledge of the subject, a statement concerning the
boundary of land unless the judge finds that the statement was
made under such circumstances that the declarant in making such
statement had motive or reason to deviate from the truth.

Rule 63(27)(b)

Code of Civil Procedure Section 1870(11) provides in part as
follows :

[E]vidence may be given upon a trial of the following facts; . . .

11. Common reputation existing previous to the controversy,
respecting facts of a public or general interest more than thirty
years old . ;

It would seem that the conditions here stated for the receipt of
evidence of reputation (that is, such reputation must relate to "facts
of a public or general interest more than thirty years old") 14 coincide
with the conditions requisite for judicial notice.15 If this be so, the sole
significance of this portion of Section 1870(11) of the Code of Civil
Procedure is that it gives proponent the option to prove the ancient
fact by reputation evidence in lieu of requesting judicial notice. It
follows, too, that the significance of Rule 63(27) (b) is that it eliminates
the distinction in this regard between ancient and recent facts, thus
giving proponent the option of reputation evidence or notice as to both
classes.

Proponent's possession of the option of proof by reputation is bene-
ficial when the judge erroneously denies his request for judicial notice.
It seems desirable, therefore, to enlarge this option, as Rule 63(27)(a)
does, by extending the process of proof by reputation.

Rule 63(28)

The strict common-law view was that only reputation in the neighbor-
hood of a person's residence was acceptable as reputation evidence of
his character.16 This view was at one time the law of California.17 Wig -
more advocates an extension of the common-law principle to cover repu-
tation in commercial and other circles." California has now adopted

Morcom v. Baiersky, 16 Cal. App. 480, 117 Pac. 560 (1911).
"Cornwall v. Culver, 16 Cal. 423 (1860) ; Morton v. Folger, 15 Cal. 275, 280 (1860).
" CAL. CODE CIV. PROC. § 1870(11).
" See 5 WIGMORE, EVIDENCE § 1599.
16 5 WIGMORE, EVIDENCE § 1615.
37 People v. Markham, 64 Cal. 157, 30 Pac. 620 (1883).
18 5 WIOMORE, EVIDENCE § 1616.
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the modernized and enlarged view thus advocated by Wigmore.19 This
is also the view embodied in Rule 63(28). Therefore, adoption here of
Rule 63(28) would not change our current law.

Rule 63(28) is, of course, subject to other rules dealing with various
phases of character evidence such as Rules 22, 46, 47 and 48.

Conclusion

Adoption of Rule 63(27) (a), (27) (b) and (28) is recommended.
Adoption of Rule 63(27.1)-set out above-is also recommended.
''People v. Cobb, 45 Cal.2d 158, 287 P.2d 752 (1955). See also Note, 46 IOWA L.

REV. 426 (1961).
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Rule 63(29)-Recitals in Documents Affecting Property
Rule 63(29) provides as follows :

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except :

(29) Evidence of a statement relevant to a material matter,
contained in a deed of conveyance or a will or other document
purporting to affect an interest in property, offered as tending to
prove the truth of the matter stated, if the judge finds that the
matter stated would be relevant upon an issue as to an interest in
the property, and that the dealings with the property since the
statement was made have not been inconsistent with the truth of
the statement ;

The "Ancient Documents" Exception to the Hearsay Rule

Code of Civil Procedure Section 1963(34) states the following dis-
putable presumption :

That a document or writing more than 30 years old is genuine,
when the same has been since generally acted upon as genuine, by
persons having an interest in the question, and its custody has
been satisfactorily explained.

A document meeting the conditions specified is presumed genuine.
That is to say, it is presumed to be in fact what it appears to be. There-
fore it is duly authenticated.1 The question arises whether the recitals
of such a presumably genuine document may be received as evidence
of the truth of such recitals. Such recitals are, of course, hearsay. Sec-
tion 1963(34) covers the question of genuineness. Does it reach beyond
to, the question of hearsay ? Is there, on this or on some other basis,' a
general exception to the hearsay rule for recitals in ancient documents?

A half -century ago in California the answer was probably negative.
As Justice Angellotti then put it (citing Code of Civil Procedure Sec-
tion 1963(34) ) : "The rule as to ancient documents, as we understand
it, does not import any verity to the recitals contained in these instru-
ments. The documents themselves are presumed to be genuine and the
rule has no further effect." 3 Today the answer is probably affirmative.
This volte face is revealed in the following excerpt from the opinion of
Mr. Justice Vallee in the recent case of Kirkpatrick v. Tapo Oil Co.: 4
"Under Code of Civil Procedure Section 1963(23) it is presumed "that a writing is

truly dated." Nothing else appearing, the date of an ostensibly ancient document
establishes its age.

2 Professor McCormick suggests that it is fallacious to deduce admissibility of the
recitals from the circumstance that the document is duly authenticated. "Mani-
festly," he says, "this [i.e., admissibility of the recitals as substantive evidence]
is not a logical consequence of the authentication at all." MCCORMICK, EVIDENCE
§ 298, p. 623.

Gwin v. Calegaris, 139 Cal. 384, 389, 73 Pac. 851, 853 (1903).
144 Cal. App.2d 404, 301 P.2d 274 (1956).

( 555 )
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It is argued the court erred in using the entries in the ledger "for
the asserted truth of the assumed matter asserted by them." Plain-
tiffs rely on dictum in Gwin v. Calegaris, . . "The rule as to
ancient documents, as we understand it, does not import any verity
to the recitals contained in these instruments. The documents
themselves are presumed to be genuine, and the rule has no fur-
ther effect." This dictum is not a correct statement of the law.
Ancient documents would have no effect or potency as evidence
unless they served to import verity to the facts written therein.5
The true rule is that an ancient document is admitted in evi-
dence as proof of the facts recited therein, provided the writer
would have been competent to testify as to such facts. [Emphasis
added.] 6

The expression "ancient document" in this "true rule" probably
means a document that is presumably genuine under Section 1963 (34).7
Thus recitals in documents less than 30 years old would not come
within this exception. Likewise recitals in documents more than 30
years old would not meet the requirements of the exception if the
custody of the document is suspicious.
°This seems too broad. The mere making of the recitals in an ancient document may

possess relevance and the truth of the recitals may therefore be immaterial.
When this is so, the document has "effect or potency as evidence," and the rule as
to ancient documents is effective as an authentication device without importing
"verity to the facts written." Is this not true, for example, when the ancient
document is a quitclaim deed and is offered to show relinquishment of interest by
the grantor?

° In Kirkpatrick v. Tapo Oil Co., 144 Cal. App.2d 404, 411-12 n.4, 301 P.2d 274, 279
n.4, (1956), Mr. Justice Vallee quotes from 32 C.J.S. Evidence § 745 at 662
(1942), the following exposition of the scope of the exception:

Ancient documents may be admitted in evidence as proof of the facts re-
cited therein, provided the writers would have been competent to testify as to
such facts. Such documents may, therefore, be received to prove or disprove
title or possession, or the location of a boundary line, or the existence of a
highway or right of way. They may also be admitted to prove matters of
pedigree, heirship or widowhood ; or to prove or disprove the identity of per-
sons or land, or the existence of a power, or the authority of an executor or
administrator to sell.

A recital in an ancient deed or will of any antecedent deed or document,
consistent with its own provisions, will after the lapse of a long period be
presumptive proof of the former existence of such deed or document, especially
in a case where nothing appears to rebut such presumption. Ancient documents
coming out of the proper custody, and purporting on their face to show exer-
cise of ownership, such as leases or licenses, have been admitted as being in
themselves acts of ownership and proof of possession.
In Ames v. Empire Star Mines Co., 17 Ca1.2d 213, 224, 110 P.2d 13, 19 (1941),

Mr. Justice Traynor makes brief reference to "recitals in ancient deeds" as a
"recognized" exception to the hearsay rule. Like references are in Garbarino v.
Noce, 181 Cal. 125, 130, 183 Pac. 532, 534 (1919). See also Geary St. R.R. v.
Campbell, 39 Cal. App. 496, 179 Pac. 453 (1919).

When proponent must rely on Code of Civil Procedure Section 1963 (34) to authenti-
cate the document, the elements of Section 1963 (34) are for all practical pur-
poses elements of the hearsay exception.

Conceivably, however, the proponent could otherwise authenticate the docu-
ment. Then the question would arise whether he could use the recitals as sub-
stantive evidence without meeting the conditions of Section 1963(34). That is,
the question would arise whether the conditions of Section 1963(34) are elements
of the hearsay exception. Mr. Justice Vallee leaves this question open in Kirk-
patrick v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d 274 (1956). If, how-
ever, we refer to Section 1963 (34 ) to determine what duration is requisite for
the exception (as Mr. Justice Vallee seems to assume), should we not regard
the exception as incorporating also the other safeguards spelled out in Section
1963(34)?
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Is this a desirable exception? It has been both attacked 8 and de-
fended 9 with vigor. Professor McCormick gives the following resume
of the arguments pro and con :

The age -requirement of itself limits the use to cases where the
existence of a special need for the use of hearsay would usually
be clear. The dearth of other sources of proof of the facts, and
the usual unavailability of the writer as a witness, whether from
death or forgetfulness, would both point to this need. But as to
special truthworthiness, the other foundation for exceptions to
the hearsay rule, it is argued that the mere age of the writing
affords no ground for credence. Lying was as common thirty years
ago as today. The defenders of the exception concede this, and
concede that no adequate substitute for cross-examination exists
in this situation. They contend, however, that standards of reli-
ability must be fixed with regard to the scarcity of sources of
proof, and that thus gauged, there are sufficient guaranties of trust-
worthiness. First, the danger of fabrication, or mistransmission,
so apparent in all cases of oral declarations, is here reduced to a
minimum by the requirements of authentication. Second, the re-
cital by its very age must have been made at a time before the
beginning of the present controversy, and consequently uninflu-
enced by that source of partisanship. Almost never is there reason
to believe that the declarant had any other motive to misrepre-
sent.. Moreover, the usual qualification for witnesses and out -of -
court declarants, that of personal knowledge, would be insisted
upon here so far as practicable, i.e., the recital would be excluded
if it appeared that the writer did not have an opportunity to know
the facts at first hand. A final question arises. The exception has
gained surest foothold in cases of ancient deed -recitals. . . . But
many courts . . . have accepted ancient recitals in other writings
as evidence of their truth. Certainly, when great judges have ad-
vocated that all statements of deceased persons should come in as
evidence of the facts stated and Massachusetts has had such a rule
on its statute -book for half a century, the acceptance of a general
exception for ancient written recitals seems a desirable and con-
servative position. The Uniform Rule, however, limits the excep-
tion to recitals in deeds, wills or other documents purporting to
transfer land or personal property."

Effect of Rule 63(29) on the "Ancient Documents" Exception

As Professor McCormick suggests, Rule 63(29) narrows the scope
of the ancient documents exception. Under Rule 63 (29) the only re-
maining portion of the present exception is the part which relates to
a statement which "would be relevant upon an issue as to an interest
in the property" and which is "contained in a deed of conveyance or
a will or other document purporting to affect an interest in [the]
property." 11 To the extent that the present exception is now broader
8 Note, 33 YALE L.J. 412 (1924).
9Wickes, Ancient Documents and Hearsay, 8 TEXAS L. REV. 451 (1930) ; Note, 83

U. PA. L. REV. 247 (1934). See also Note, 46 Iowa L. REV. 448 (1961).
W MCCORMICK, EVIDENCE § 298 at 623-24.
11 See discussion in text on Uniform Rule 63(29).
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than this,12 adoption of Rule 63(29) would have the effect of excluding
evidence presently admissible.13

In our opinion the ancient documents exception should be preserved.
There is a genuine need for the evidence admitted under this excep-
tion owing to the probable unavailability of the declarant. We believe
that the Commissioners on TJniform State Laws erred in modeling Rule
63(29) upon its American Law Institute counterpart. Under the Amer-
ican Law Institute Model Code the unavailability of declarant was
made the basis of a sweeping exception to its version of the hearsay
rule."' This broad exception would have served the purpose of retain-
ing the current exception for recitals in ancient documents. Under the
American Law Institute system there was, therefore, no special occa-
sion to enact any specific perpetuation of the ancient documents excep-
tion. The same is not true for the Uniform Rules of Evidence system.
This system does not contain a general exception based solely on the
unavailability of the declarant. Under this system it is necessary there-
fore to formulate a provision perpetuating the ancient documents
exception unless that exception is to be generally discarded and ancient
recitals are in large part to be subject to admission solely on the basis
of other exceptions to the hearsay rule.

The Dispositive Instruments Exception Created by Rule 63(29)

Rule 63(29) covers only particular statements in certain dispositive
documents. As explained above, so far as ancient documents are con-
cerned, the impact of Rule 63(29) is restrictive of current doctrines
of admissibility. We will now consider that aspect of subdivision (29)

which applies to nonancient documents.
12 E.g., the present exception covers ancient ledgers. Kirkpatrick v. Tapo Oil Co., 144

Cal. App.2d 404, 301 P.2d 274 (1956) ; Geary St. R.R. v. Campbell, 39 Cal. App.
496, 179 Pac. 453 (1919). Consider also the impact of Rule 63(29) on these
cases from other jurisdictions cited by Professor Wickes in Wickes, Ancient
Documents and Hearsay, 8 TEXAS L. REV. 451 (1930) :

Statements in ancient affidavits have been admitted to evidence a claim of
ownership of land, to prove that the lessee named in a lease acquired it as
agent and for the benefit of another ; and to show that the name of a grantee
in a deed was misspelled. Entries in ancient books have been held competent
evidence of the meetings and doings of original proprietors of land ; the organ-
ization and existence of a turnpike company ; sales of public lands ; nonpayment
of subscriptions to the stock of a corporation; and prior use of a trade -mark.
Allegations in an ancient petition filed in a probate court that the intestate
held certain land in trust for the petitioner have been admitted to prove the
fact alleged ; an ancient letter, list of property and tax bills have been held
admissible to show the size and description of certain lots ; an ancient will has
been admitted to prove the names of the children of the testator mentioned
therein on an issue involving their identity ; an ancient map or plan has been
admitted to show the location of boundaries ; ancient certificates issued by
officers of a state reciting that persons named therein had purchased certain
lands and paid for the same have been admitted to prove the existence of the
named persons and that they purchased the lands ; a recital in an ancient
marriage certificate of the name of the wife before her marriage has been
admitted for the purpose of identifying her ; ancient records of births and
marriages kept by a church have been admitted on an issue of family rela-
tionship ; ancient entries in the minutes of a Masonic Lodge have been ad-
mitted on an issue of identity ; and resolutions on the death of a member
appearing in the ancient minutes of an Odd Fellows' lodge have been admitted
to prove the fact and time of his death. Id. at 455-56.

12 This assumes, of course, that the evidence is presently admissible solely under that
part of the ancient documents exception which Rule 63(29) abrogates.

3 MODEL CODE Rule 503 provides in part :
"Evidence of a hearsay declaration is admissible if the judge finds that the

declarant: (a) is unavailable as a witness. . . ."
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The following illustration was given by the American Law Institute
Committee to illustrate Model Code Rule 527 on which Rule 63(29)
is based:

1. In an action by P against D to determine adverse claims to
Blackacre, P is claiming through X, who, he alleges, was the only
son of Y. As tending to prove this relationship between X and Y,
he offers a recital in a deed executed by M purporting to convey
Whiteacre to N. The recital is that Whiteacre is that same tract
of land conveyed by Z to Y by deed dated June 1, 1915, and con-
veyed by X, the only son and heir of Y, to W by deed dated June
1, 1920, and conveyed by W to M by deed dated June 1, 1930.
Admissible if the judge finds from other evidence that the dealings
with Whiteacre have not been inconsistent with the recital, i.e.,
that Whiteacre has been dealt with as if the conveyance by X
was valid.

It is to be noted that there is no requirement that M, the declarant,
be unavailable. Here the thought seems to be that M's out -of -court state-
ment is as good as, if not better than, his in -court statement. Therefore,
there is no requirement of unavailability.

Traditionally, the exception for recitals in deeds and other disposi-
tive instruments has been limited to recitals in ancient deeds.15 In Cali-
fornia, however, the cases indicate that recitals in dispositive instru-
ments are admissible without regard to the age of the instrument.16
Thus, Rule 63(29) does not constitute any great change in existing
California law.

Conclusion

Rule 63(29) seems meritorious and is recommended." However, to
preserve all of the ancient documents exception we recommend amend-
ing Rule 63(29) to add at the end thereof :

[A]iso evidence of a statement relevant to a material matter con-
tained in a document presumed genuine under Section 1963(34)
provided the writer could have been properly allowed to make such
statement as a witness.

u 5 WIGMORE, EVIDENCE §§ 1573, 1574.
Russell v. Langford, 135 Cal. 356, 67 Pac. 331 (1902) (recital in will) ; Pearson v.

Pearson, 46 Cal. 609 (1873) (recital in will) ; Culver v. Newhart, 18 Cal. App.
614, 123 Pac. 975 (1912) (bill of sale).

17 The N. J. Committee and the Utah Committee recommended approval of this subdi-
vision without modification. N. J. COMMITTEE REPORT 160-61; UTAH FINAL
DRAFT 42.

The N. J. Commission revised the subdivision to require compliance with Rule
64 and to require that the judge find, in addition to the other matters specified in
the subdivision, that the dealings with the property since the instrument was
made have not been inconsistent with the purport of the instrument:

Subject to Rule 64, a statement contained in a conveyance, assignment, will
or other instrument purporting to affect an interest in. property is admissible
to prove the truth of the matter stated if the matter would be relevant to an
issue which involved an interest in said property, if the judge finds that the
dealings with the property since the instrument was made have not been incon-
sistent with the truth of the statement or the purport of the instrument;

N. J. COMMISSION REPORT 66-67.
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Rule 63(30)-Commercial Lists and the Like
Rule 63 (30) provides as follows :

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except :

(30) Evidence of statements of matters of interest to persons
engaged in an occupation contained in a list, register, periodical, or
other published compilation to prove the truth of any relevant mat-
ter so stated if the judge finds that the compilation is published for
use by persons engaged in that occupation and is generally used
and relied upon by them ;

The Present Exception in General

Rule 63(30) is intended to perpetuate the presently recognized ex-
ception for commercial and professional lists, registers and reports.
Wigmore gives the following statement of the rationale supporting this
exception :

[R] ecognition has been given, by way of exception to the Hearsay
rule, to certain commercial and professional lists, registers, and
reports . . . .

The Necessity in all of these cases lies partly in the usual inac-
cessibility of the authors, compilers, or publishers in other juris-
dictions; but chiefly in the great practical inconvenience that
would be caused if the law required the summoning of each indi-
vidual whose personal knowledge has gone to make up the final
result . . . .

The Circumstantial Probability of Trustworthiness is found in
the considerations that these lists, registers, reports, etc., are pre-
pared for the use of the trade or profession, and are therefore
habitually made with such care and accuracy as will lead them
to be relied upon for commercial and professional purposes.'

Illustrations of the "commercial and professional lists, registers and
reports" embraced by this exception are : market reports, price lists,
pedigree registers and so forth.2

The Present Exception in California

There is little authority in California regarding this exception. The
scant authority there is suggests that the exception does exist in this
State.
1 6 WIGMORE, EVIDENCE § 1702 at 22-23.
26 WIGMORE, EVIDENCE §§ 1704, 1706.

( 560 )
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In Vogt v. Cope,3 which was an action for conversion of certain min-
ing stocks, plaintiff's offer of proof and the ruling on it were as fol-
lows :

The record shows that the plaintiff "offered to read in evidence
from the published reports of sales of mining stocks in the San
Francisco Stock Exchange Board, for the month of September,
1878, to show the highest market value of said stock since the
conversion of the same, and which it was agreed might be read
with the same effect as the original records of said Stock Exchange,
subject to such objections as might be otherwise made. The plain-
tiff then offered to prove by these reports" that the stocks con-
verted by the defendants sold at certain prices between the date
of conversion and the bringing of the suit. The defendants ob-
jected to the introduction of the proffered evidence, on the ground,
among others, that it was irrelevant, immaterial, and incompetent.
The court sustained the objection and the plaintiff submitted his
case without making any proof of the value of the stocks con-
verted.

As the case was submitted in the court below, that court could
only award the plaintiff nominal damages. And if this ruling, with
respect to the plaintiff's offer, was correct, we must affirm the
judgment. There was nothing to show, or tending to show, how
or in what manner the "reports of sales" were made up, where
the information they contained was obtained ; or whether the quo-
tations of prices made were derived from actual sales, or other-
wise. In the absence of some such proof, the "reports of sales"
offered by the plaintiff were incompetent, and the court below
was right in its ruling.4

We deduce from this case the conclusion that the exception exists in
California but requires the kind of foundation indicated in the second
paragraph quoted.5 This, however, seems to be a rather difficult foun-
dation to lay.°
66 Cal. 31, 32, 4 Pac. 915 (1884).

'Id. at 32, 4 Pac. at 916.
'See also Fishel v. F.M. Ball & Co., 83 Cal. App. 128, 256 Pac. 493 (1927) (price

lists admitted without objection).
In neither case is there any claim of any statutory basis for the exception and,

in fact, there seems to be none. Compare the exception for scientific data-the
exception presently codified by Code of Civil Procedure Section 1936 and pro-
posed as Uniform Rule 63(31). The latter deals with such material as tables of
weights, measures, etc., whereas the exception presently under consideration
concerns nonscientific matters. Thus the proponent who would prove an entry in
Who's Who or the Martindale -Hubbell Law Directory would need to invoke the
present exception. See as to mercantile credit reports, Note, 44 MINN. L. REV.
719 (1960).

Whelan v. Lynch, 60 N.Y. 469, 474 (1875), the New York case relied on by the Cali-
fornia court in Vogt v. Cope, 66 Cal. 31, 4 Pac. 915 (1884), states as follows:

[T]he court was also in error, I think, in admitting the Shipping and Price
Current List as evidence of the value of the wool, without some proof showing
how or in what manner it was made up ; where the information it contained
was obtained, or whether the quotations of prices made were derived from
actual sales, or otherwise. It is not plain how a newspaper, containing the
price current of merchandise, of itself, and aside from any explanation as to
the authority from which it was obtained, can be made legitimate evidence of
the facts stated. The accuracy and correctness of such publications depend
entirely upon the sources from which the information is derived. Mere quota-
tions from other newspapers, or information obtained from those who have
not the means of procuring it, would be entitled to but little if any weight.
The credit to be given to such testimony must be governed by extrinsic evi-
dence and cannot be determined by the newspaper itself without some proof
of knowledge of the mode in which the list was made out.
Would not such evidence of mode of preparation be both complex and difficult

to adduce?
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Rule 63(30)

Rule 63(30) is intended to continue in operation the principle un-
derlying the present exception. The foundation requirement of Rule
63(30), that the "compilation is published for use by persons engaged
in [the] occupation and is generally used and relied upon by them,"
is, however, simpler than the mode -of -preparation requirement stated
in the Vogt case.? It is also, it seems, an equally adequate safeguard.
Conclusion

Therefore, in our opinion Rule 63(30) is superior to the present ex-
ception as expounded in the Vogt case,8 and is recommended for ap-
proval.9
7 The Fishel case suggests the possibility of laying the foundation in terms of "reliE I

upon and consulted by the trade." Fishel v. F.M. Ball & Co., 83 Cal. App. 12t,
256 Pac. 493 (1927).

The "list, register, periodical or other published compilation" mentioned in Rule
63(30) must be authenticated. Under Rule 67 authentication "of a writing is
required before it may be received in evidence." However, authentication "may
be by evidence sufficient to sustain a finding of its authenticity or by any other
means provided by law." Query: how could authentication of the "list, register,"
etc. be achieved? Could the courts be persuaded to accept the view that the
document is self -authenticating? See generally, Note, 46 IowA L. REv. 455 (1961).

o The N. J. Committee, N. J. Commission and the Utah Committee all approved this
subdivision. N. J. COMMITTEE REPORT 163-65 ; N. J. COMMISSION REPORT 67 ;
UTAH FINAL DRAFT 42.
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Rule 63(31)-Learned Treatises
Rule 63(31) provides as follows:

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:

(31) A published treatise, periodical or pamphlet on a subject
of history, science or art to prove the truth of a matter stated
therein if the judge takes judicial notice, or a witness expert in
the subject testifies, that the treatise, periodical or pamphlet is
a reliable authority in the subject.

Learned Treatises-Common Law

There is a common law exception to the hearsay rule dealing with
"scientific books" or "books of science and art." 1 The scope of the
exception is, however, imprecise. Wigmore states that the exception
clearly embraces mortality tables and almanacs but it "is doubtful
whether a general rule in favor of standard tables of scientific calcu-
lations of all sorts can be regarded as established." 2 He states further
that "it is doubtful [whether] there is yet any general exception in
favor of works of history," 3 and that the limits within which the use
of dictionaries and works of general literature is allowable are "unde-
fined." 4 He concludes, therefore, that the exception does not extend
broadly to all learned treatises. He finds that the exception exists in
this broad form only in the state of Alabama 5 and cites many cases
from other jurisdictions rejecting a wide variety of medical and other
professional works.6

Learned Treatises-California Statutory Exception

In California we have a statute which, on its face, seems to liberalize
and clarify the scope of the common law exception. This enactment is
Code of Civil Procedure Section 1936, providing as follows :

Historical works, books of science or art, and published maps or
charts, when made by persons indifferent between the parties, are
prima facie evidence of facts of general notoriety and interest.

This seems to be both reasonably precise and liberal. However, its
appearance is deceiving. The leading California case construing Sec-
tion 1936 is Gallagher v. Market St. Ry. Co.,7 a personal injury case.
Plaintiff's attorney called a doctor and had him testify that Gross on
16 WIGMORE, EVIDENCE § 1690, p. 2.
Id. § 1698, p. 14.

31d. § 1699(b), P. 17.
Id. § 1699, p. 15.

s Id. § 1693.
'Id. § 1696 n.l.
7 67 Cal. 13, 6 Pac. 869 (1885).

( 563 )
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Surgery is a standard authority on the subject. The doctor was then
excused and the attorney proposed "to read from said book, as though
the author were a witness then and there present in court, and testify-
ing in the case before the jury." Defendant's objections having been
overruled, plaintiff's attorney "read the book, at great length, to the
jury as evidence." This was held to be in error on the following
grounds:

Under common law procedure it was not competent to read
books of science to a jury as evidence, because the statements
therein contained were not only wanting in the sanctity of an
oath, but were made by one who was not present, and was not
liable to cross-examination. For that reason they were excluded,
notwithstanding the opinion under oath of scientific men, that
they were books of authority ... .

But it is contended that the common law rule has been changed
by the Code law. Section 1936 of the Code of Civil Procedure
makes "historical works, books of science or art, and published
maps or charts, when made by persons indifferent between the
parties, . . . prima facie evidence of facts of general notoriety and
interest," and the question arises, whether such books, which were
not regarded before the adoption of the Codes as competent evi-
dence, are not, by force of that provision of the Code, made com-
petent. Doubtless the intention of that legislation was to extend
the rule of evidence rather than to restrict it. But the extension
is limited by the terms "facts of general notoriety and interest."

What are "facts of general notoriety and interest'" We think
the terms stand for facts of a public nature, either at home or
abroad, not existing in the memory of men, as contradistinguished
from facts of a private nature existing within the knowledge of
living men, and as to which they may be examined as witnesses.
It is of such public facts, including historical facts, facts of the
exact sciences, and of literature or art, when relevant to a cause
that, under the provisions of the Code, proof may be made by the
production of books of standard authority. . . .

Such facts include the meaning of words and allusions, which
may be proved by ordinary dictionaries and authenticated books
of general literary history, and facts in the exact sciences founded
upon conclusions reached from certain and constant data by proc-
esses too intricate to be elucidated by witnesses when on examina-
tion . . . . Thus mortuary tables for estimating the probable dura-
tion of the life of a party at a given age, chronological tables,
tables of weights, measures and currency, annuity tables, interest
tables, and the like, are admissible to prove facts of general noto-
riety and interest in connection with such subjects as may be
involved in the trial of a cause. . . .

But medicine is not considered as one of the exact sciences. It
is of that character of inductive sciences which are based on data
which each successive year may correct and expand, so that, what
is considered a sound induction last year may be considered an
unsound one this year, and the very book which evidences the
induction, if it does not become obsolete may be altered in mate-
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rial features from edition to edition, so that we cannot tell, in
citing from even a living author, whether what we read is not
something that this very author now rejects . . . . " [I]f such
treatises were to be held admissible, the question at issue might
be tried, not by the testimony, but upon excerpts from works pre-
senting partial views of variant and perhaps contradictory
theories." 8

"Science," then, in the sense of Section 1936 of the Code of Civil
Procedure means "exact science." Medicine is not such a science.
Therefore, medical texts are not within the statutory designation of
"books of science." Furthermore, medical facts are not "facts of gen-
eral notoriety and interest" in the sense of Section 1936. For these
two reasons Section 1936 is inapplicable to medical literature and to the
literature of other "inexact" sciences. Such literature, therefore, re-
mains inadmissible hearsay, as it was at common law. It is thus improper
to read a medical text as substantive evidence ; 9 to have a witness quote
from the text on direct examination ;1° or to read the text in the course
of arguing to the jury.11 However, to some extent-which is more or
less uncertain-the treatise may be used upon cross-examination.12

Learned Treatises-Rule 63(31)

Rule 63(31) makes admissible a "published treatise, periodical or
pamphlet on a subject of history, science or art" (emphasis added)
which treatise is "a reliable authority." Undoubtedly the Commission-
ers on Uniform State Laws intend to repudiate the notion that "sci-
ence" means only "exact science" and they intend to include medicine
and comparable disciplines under the head of "science or art." 13 Yet
their choice of language is not adequate for their purpose. "Science or
art" is the phrasing used in the California statute and in the Iowa
statute on which the California enactment is based. Both jurisdictions
have held that this phrasing does not embrace medicine.14 Therefore,
this phrasing does not clearly include medicine and like disciplines
within the scope of the rule. This is especially so if the new rule is to
be adopted in this State. Hence, we suggest that Rule 63(31) be
amended to insert the words "medicine or other" immediately before
the word "science."

Is Rule 63(31), as thus amended, a desirable exception? In support
of an affirmative answer the following arguments may be advanced :
(1) If proponent's objective is to give the jury doctor -author X's
views as substantive evidence (so that the jury may reason: since X
said it; it's true) the proponent will in most cases need this exception.
Id. at 15-16, 6 Pac. at 870-72.

9/bid.
,0Baily v. Kreutzmann, 141 Cal. 619, 75 Pac. 104 (1904) ; Lilley v. Parkinson, 91

Cal. 655, 27 Pac. 1091 (1891).
u People v. Wheeler, 60 Cal. 581 (1882).
u Lewis v. Johnson, 12 Ca1.2d 558, 86 P.2d 99 (1939) ; Gluckstein v. Lipsett, 93

Cal. App.2d 391, 209 P.2d 98 (1949) ; 6 WIGMORE, EVIDENCE § 1700 ; Notes, 46
Iowa L. REv. 463 (1961), 23 So. CAL. L. REV. 403 (1950), 29 U. CiNc. L. REV.
256 (1960) ; Comment, 2 U.C.L.A. L. REV. 252 (1955).

la Rule 63(31) is based on the Model Code Rule of which it is substantially a copy.
Morgan says of the Model Code Rule that it "has long been advocated by Mr.
Wigmore." 18 A.L.I. PROCEEDINGS 195 (1941 ) . The rule advocated by Wigmore
would, of course, include medical texts. See 6 WIGMORE, EVIDENCE §§ 1691-1692
and his reference in § 1693 n.3 to the "California heresy" of the Gallagher case,
note 7, p. 563, supra.

14 6 WIGMORE, EVIDENCE § 1693 n.3.
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The alternative, calling X as a witness, will be in most cases either im-
possible or inordinately inconvenient and expensive. There is, therefore,
a necessity here in the sense that such necessity is an element of other
recognized exceptions to the hearsay rule.15 (2) Moreover, there is a
special trustworthiness in this kind of hearsay arising from the scien-
tific nature of the work. Whatever elements of bias or partisanship there
may be in a given work, these elements are apt to be in relation to
scientific theory. This kind of slanting should no more discredit a book
than it discredits a specialist witness who espouses a particular scientific
school of thought.16 (3) Today (without the exception) we freely allow
the expert to testify though (if he is really qualified) his opinion will
practically always be compounded in part of his book learning." If
the book background is thus indirectly brought before the jury, why
not allow it directly Consider, for example, the extent to which the
Freudian psychiatrist testifying as an expert will of necessity rely on
Freud's works. If we accept, as we do, the witness' opinion based on
such works, why not the books themselves ?

In our opinion there is sufficient force in these considerations to
justify the new rule dispensing with cross-examination of an author
who is found to be a "reliable authority" on "a subject of history,
medicine or other science or art."

Wigmore states that:
[T]here are certain matters upon which the conclusions of two or three
leaders in the scientific world are always preeminently desirable ; and it is
highly unsatisfactory that, except in the region where they happen to live, the
opinions of world-famous investigators should have no standing of their own.
Whether such persons are legally unavailable, or whether it is merely a ques-
tion of relative expense, the principle of Necessity is equally satisfied ; and we
should be permitted to avail ourselves of their testimony in the printed form
in which it is most convenient. [6 WIOMORE, EVIDENCE § 1691 at 5.]

Wigmore's opinion on this matter is that,
(a) There is no need of assuming a higher degree of sincerity for learned

writers as a class than for other persons ; but we may at least say that in the
usual instance their state of mind fulfils the ordinary requirement for the
Hearsay exceptions, namely, that the declarant should have 'no motive to mis-
represent.' They may have a bias in favor of a theory, but it is a bias in
favor of the truth as they see it ; it is not a bias in favor of a lawsuit or of an
individual. Their statement is made with no view to a litigation or to the in-
terests of a litigable affair. When an expert employed by an electric company
using the alternating or the single current writes an essay to show that the
alternating current is or is not more dangerous to human life than a single
current, the probability of his bias is plain ; but this is the exceptional case,
and such an essay could be excluded, just as any Hearsay statement would be
if such a powerful counter -motive were shown to exist.

(b) The writer of a learned treatise publishes primarily for his profession.
He knows that every conclusion will be subjected to careful professional criti-
cism, and is open ultimately to certain refutation if not well-founded ; that
his reputation depends on the correctness of his data and the validity of his
conclusions ; and that he might better not have written than put forth state-
ments in which may be detected a lack of sincerity of method and of accuracy
of results. The motive, in other words, is precisely the same in character and
is more certain in its influence than that which is accepted as sufficient in
some of the other Hearsay exceptions, namely, the unwelcome probability of
a detection and exposure of errors.

(c) Finally, the probabilities of accuracy, such as they are, at least are
greater than those which accompany the testimony of so many expert witnesses
on the stand. The abuses of expert testimony, arising from the fact that such
witnesses are too often in effect paid to take a partisan view and are prac-
tically untrustworthy, are too well-known to repeat. It must be conceded that
those who write with no view to litigation are at least as trustworthy, though
unsworn and unexamined, as perhaps the greater portion of those who take
the stand for a fee from one of the litigants.

It may be concluded, then, that there is in these cases a sufficient circum-
stantial probability of trustworthiness. The Court in each instance should in
its discretion exclude writings which for one reason or another do not seem
to be sufficiently worthy of trust. [6 WIGMORE, EVIDENCE § 1692 at 6.]

IT MCCORMICK, EVIDENCE § 296.
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If it be objected that the jury will be confused by technical terms
and concepts, the answer is that proponent's self-interest may be
trusted to prompt him to place an expert on the stand for whatever
exposition is necessary under the circumstances. If it be objected that
text extracts may be distorted by lifting them out of context, the
answer is that opponent's self-interest may be trusted to prompt him
to expose the distortion.18 If it be objected that under the new rule
the trial may degenerate into a "battle of books" the answer is that
under Rule 45 the trial judge possesses a discretion adequate to guard
against this danger.'°

Conclusion

In summation, Rule 63(31), amended as proposed above, is desir-
able 2° and is recommended for approval.2'

Wigmore states that:
(3) Another objection sometimes raised is the danger of confusing the

jury by technical passages without oral comment and simplification. A number
of answers to this will suggest themselves ; it is enough to point out that, so
far as it is an appreciable danger, the counsel may be trusted to protect
themselves, where necessary, against this danger by calling also an expert to
take the stand.

(4) Another objection, once made, is that the treatises may be used un-
fairly, by taking passages which are explained away or contradicted in other
books or in other parts of the book. Here, again, so far as the possibility is
appreciable, the opposing counsel may be trusted to protect his client's inter-
ests, exactly as he does, by bringing to the stand one expert to oppose another,
and with much less difficulty and expense. [6 WIGMORE, EVIDENCE § 1690 at 4.]

le Professor Morgan's statement in 18 A.L.I. PROCEEDINGS 195 (1941) : "[T]he danger
that has been suggested to us is that there will be a battle of the books if you
do adopt this Rule. The answer to that is, of course, the answer Judge Hand
made-the control of the trial judge."

The objection to the "battle of books" was long ago made by Baron Alderson,
though with a different figure of speech. "We must," he said, "have the evidence
of individuals, not their written opinions. We should be inundated with books
if we were to hold otherwise." Queen v. Crouch, 1 Cox's Cr. Cases 94 (1844),
quoted in People v. Wheeler, 60 Cal. 581, 586 (1882).

2, One desirable feature is stated as follows by the Commissioners on Uniform State
Laws in the Comment to Rule 63(31) :

The extent to which and the conditions under which a learned treatise may
be used upon cross-examination are the subject of much conflict. The restric-
tions upon its use are in the last analysis based upon the reason that to per-
mit the expert to be tested by the statements in a treatise is indirectly to
get the content of the statement before the jurors who will use it as evidence
of the truth of the matter stated. This exception will eliminate all prohibitions
upon the use of a treatise for purposes of cross-examination which would not
equally apply to the use of testimony or proposed available testimony of
another expert for the same purpose.

On this point consider the references in note 12, p. 565, .supra.
21 The provisions of Uniform Rule 63(30) could be regarded as broad enough to in-

clude scientific treatises. If Uniform Rule 63(31) is approved, it is of no import-
ance that there is this possible overlap. If it is disapproved, it may be advisable
to qualify Rule 63(30) to exclude its possible application to scientific treatises.

The N. J. Committee approved Rule 63 (31 ). N. J. COMMITTEE REPORT 165-68.
The N. J. Commission, though, recommended against its adoption. N. J. COM-
MISSION REPORT 67. The Utah Committee broadened the subdivision to include
published maps or charts, conditioned the admissibility of evidence under the
subdivision upon compliance with Rule 64 and recommended approval of the
subdivision as so revised. UTAH FINAL DRAFT 42-43.
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RULE 64-DISCRETION OF JUDGE UNDER SUBDIVISIONS
(15), (16), (17), (18) AND (19) OF RULE 63

TO EXCLUDE EVIDENCE
The theory of this rule is that, as to writings offered under Uniform

Rule 63(15), (16), (17), (18) and (19), the opponent should be
guarded against surprise at the trial by receiving pretrial notice and
opportunity to investigate the validity and accuracy of the writings.

As stated in the comment on Model Code Rule 519, from which
Uniform Rule 64 is derived : " The Rule accords with the spirit of
modern legislation governing discovery. " 1

Our previous recommendation that subdivisions (15) through (19)
of Rule 63 be approved is, of course, by necessary implication a recom-
mendation that Rule 64 also be approved.2
1 MODEL CODE Rule 519 Comment.
'For references to Uniform Rule 64, see discussion in text on Rule 63(15), Rule

63(16), Rule 63(18) and Rule 63(19).
The N. J. Committee approved Rule 64 without change. N. J. COMMITTEE RE-

PORT 168. The N. J. Commission added subdivisions (2), (3), (21), (22) and (29)
to the subdivisions listed in Rule 64. N. J. COMMISSION REPORT 67-68. The Utah
Committee added subdivisions (4) (c) and (31) to the list. UTAH FINAL DRAFT 43.

( 568 )
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RULE 65-CREDIBILITY OF DECLARANT
Rule 65 provides as follows :

Rule 65. Evidence of a statement or other conduct by a declar-
ant inconsistent with a statement received in evidence under an
exception to Rule 63, is admissible for the purpose of discrediting
the declarant, though he had no opportunity to deny or explain
such inconsistent statement. Any other evidence tending to impair
or support the credibility of the declarant is admissible if it would
have been admissible had the declarant been a witness.

Rule 65 deals with impeaching a declarant whose declaration has been
received under any of the exceptions-subdivisions (1) through (31)-
to the hearsay rule (Rule 63). The first sentence of Rule 65 covers im-
peachment by evidence of declarant's inconsistent statement or conduct
and provides for important differences between impeaching a declarant
and impeaching a witness. On the other hand, the second sentence
equates impeachment of a declarant with impeachment of a witness as
to impeaching evidence other than evidence of inconsistent statement
or conduct.

The first sentence declares that evidence of an inconsistent "state-
ment or other conduct" is admissible though opportunity is wanting
"to deny or explain such inconsistent statement." (Emphasis added.)
If the immateriality of the absence of such opportunity is to be specified
as to the inconsistent statement, it would be well to specify such im-
materiality also as to the inconsistent conduct. The "though" clause-
"though he had no opportunity to deny or explain such inconsistent
statement"-seems to be intended to explain rather than to impose any
limitations or conditions. As such, this clause would be improved by
making the explanation complete. Therefore, it is recommended that the
first sentence be amended by adding at the end the words "or other
conduct."

Impeaching a Witness as Opposed to Impeaching a Declarant
If a person testifies as a witness at the hearing and if one of the

parties proposes to prove statements uttered by the witness on another
occasion inconsistent with his testimony or proposes to prove incon-
sistent conduct, it is, of course, possible to give the witness an "oppor-
tunity to deny or explain" (to use the language of Rule 65) such
inconsistent statement or conduct. Assuming the witness remains avail-
able throughout the hearing, he can be given such opportunity at some
point prior to the conclusion of the hearing. Conceivably, the actual
affording of such opportunity could be left up to the party supported
by the witness. The party seeking to impeach could be permitted to
adduce his inconsistent -statement evidence without making any in-
quiries of the witness. The other party could then decide whether to
recall the witness and give him an opportunity to deny or explain. Un-

( 569 )
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der this scheme, the party supported by the witness would, of course,
run the risk that the witness may become unavailable for recall, for
example, because of death or disappearance.

Actually, however, the law is otherwise. The impeaching party must
afford the witness the opportunity in question. This, he must do, either
by examining the witness when first produced or upon recall by him.'
It follows, of course, that if the impeaching party delays such examina-
tion counting upon recalling the witness, he bears the risk that the
witness will become unavailable for such recal1.2 Professor McCormick
summarizes the reasons of policy supporting the rule imposing these
requirements upon the impeaching party as follows :

The purposes of the requirement are (1) to avoid unfair surprise
to the adversary, (2) to save time, as an admission by the witness
may make the extrinsic proof unnecessary, and (3) to give the
witness, in fairness to him, a chance to explain the discrepancy.3

Thus far we have been thinking of evidence of inconsistent statements
of a witness. Now, what is the situation with respect to evidence of
inconsistent statements or conduct of a hearsay declarant? To what
extent, if any, should opportunity by the declarant to deny or explain
be a condition precedent to proof of the declarant's inconsistent state-
ment or conduct We shall consider this question with reference to each
of the following exceptions to the hearsay rule.

Depositions and Former Testimony

A statement made by a deponent in his deposition or made by a wit-
ness on a former occasion is hearsay under Rule 63 when offered to
prove the truth of the matter stated. If such a statement is admitted,
under Rule 65 it is "a statement received in evidence under an excep-
tion to Rule 63," and Rule 65 then becomes operative as to impeaching
the deponent or former witness. So far as such impeachment is con-
cerned, the factors involved seem to be the same whether the declarant
be deponent or former witness. Therefore, depositions and former testi-
mony are treated together, for what is applicable in the one situation
should be applicable mutatis mutandis in the other.4

The three following situations illustrate the problem.
(1) At the preliminary hearing of a criminal charge W testifies for

the prosecution. At this time defendant is aware that X claims to have
heard W make statements contrary to W's testimony. Nevertheless
defendant propounds no questions to W respecting the alleged state-
ments to X. W dies. At the trial the prosecution reads the transcript of
W's testimony into evidence. Defendant offers X to testify to W's
inconsistent statements.

(2) Same as (1), except defendant is unaware of X's claim at the
time of the preliminary hearing.
1 CAL. CODE CIV. PROC. § 2052; McCoanatcx, EVIDENCE § 37; 3 WIGMORE, EVIDENCE

§§ 1025-1029. Under Uniform Rule 22(a) and (b), whether such examination
shall be required is in the discretion of the court.

2 MCCORMICK, EVIDENCE § 37; 3 WIGMORE, EVIDENCE §§ 1027, 1030.
8 McCos.micx, EVIDENCE § 37 at 67-68.
See notes 6, 7 and 8, p. 572, infra.
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(3) At the preliminary hearing of a criminal charge W testifies for
the prosecution. Defendant does not cross-examine. W dies. At the trial
the prosecution reads the transcript of W's testimony into evidence.
Defendant offers X to testify to statements made by W after the pre-
liminary hearing and inconsistent with his previous testimony at the
preliminary hearing.

Considering these cases in inverse order, we note that presently the
impeaching evidence would be admitted in California in Case (3). Our
authority is People v. Collup,5 in which the testimony of a prosecution
witness at the preliminary hearing was read at the trial, the witness
being unavailable. It was held to be error to exclude evidence of an in-
consistent statement made by the witness after the preliminary. The
court spoke as follows :

It is undoubtedly the general rule that : "A witness may also
be impeached by evidence that he had made, at other times, state-
ments inconsistent with his present testimony; but before this
can be done the statements must be related to him, with the circum-
stances of times, places, and persons present, and he must be
asked whether he made such statements, and if so, allowed to
explain them." (Code Civ. Proc., § 2052.) However, we do not
believe that the foundation requirement is necessary where it is
impossible to comply with it due to no fault of the party urging
the impeachment. In the instant case the prosecution was enabled
to read the transcript of Nelson's testimony given at the prelimi-
nary hearing on the basis of a showing . . . [that] the witness
was out of the state. . . . The impeaching evidence consisted of
statements made by the witness after she had testified at the
preliminary hearing and hence could not have been used at the
preliminary hearing. . . . To prevent the surprise of the party
offering the witness, that is, to give him data from which his
witness may refute or explain the impeachment, and to present
the complete picture of credibility of the witness by preserving
the opportunity to explain or refute, and the danger of false
testimony by the impeacher are valid reasons for the rule [re-
quiring that a foundation be laid]. With reference to surprise,
the prosecution should bear that burden when they take advantage
of the unavailability of the witness as a basis for introducing the
testimony at a former hearing. Insofar as the reasons for the rule
consist of the endeavor to get all of the pertinent evidence before
the court and to further test the credibility of the impeachment,
the lack of the foundation cannot be said to impair the value of
the impeaching testimony to the point where it should be rejected
when it is impossible to lay the foundation.

The modern tendency is to relax rigid rules of evidence-to
escape from a slavish adherence to them with the accompanying
hardship, injustice and prevention of a full disclosure of all perti-
nent circumstances to the trier of fact. Dean Hale, of the School
of Law of the University of Southern California, aptly states:

527 Ca1.2d 829, 167 P.2d 714 (1946).

8-99700
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"However, it doubtless is possible to follow this rule, calling for
foundation, too slavishly. Cases arise in which the laying of the
foundation is impossible or impracticable-for example, where a
deposition is taken and the conflicting statements are made there-
after, or where the declarant of admissable hearsay has told con-
flicting stories." (10 So. Cal. L.Rev. 136.) We conclude therefore
that no predicate was necessary for the impeaching evidence in
the instant case.6

In Case (2), also, the evidence would be admitted. In People v. Green -
well 7 the principal evidence against defendant was the transcript of
one Rowley's testimony given at the preliminary. Defendant had
omitted to examine Rowley as to inconsistent statements. Rowley was
outside the state at the time of the trial. Defendant offered evidence
of Rowley's statements inconsistent with his testimony at the prelimi-
nary hearing contending that at the time of the preliminary hearing
"he had no knowledge as to what testimony the witness Rowley would
give against him, nor any information regarding any person by whom
he might produce evidence that would impeach certain or any of the
material testimony that was given by the said Rowley." 8 Defendant's
offer of the impeaching evidence was rejected for want of the founda-
tion prescribed by Code of Civil Procedure Section 2052. On appeal,
defendant's conviction was affirmed. Defendant's position was said to
be "legally untenable" despite "the possible disadvantage which, in
the circumstances, defendant may have suffered in the matter." The
untenability of defendant 's position was said to result from the cir-
cumstance that "in like situations, many judicial decisions adhere
strictly to the rule that is so definitely announced by the language of
the statute." Thus under the unqualified rule of this case and the au-
thorities therein referred to the foundation requirement of Code of
Civil Procedure Section 2052 is to be enforced irrespective of defend-
ant's knowledge at the time of the preliminary. If defendant possessed
knowledge, there is no hardship in such enforcement. But even if knowl-
edge were wanting, the requirement is still to be enforced despite
admitted hardship.

Greenwell, if still good law, would, of course, require exclusion of the
evidence in our Case (2). However, Collup overrules Greenwell (and
like authorities) insofar as they hold "that the testimony of a witness
given at a former trial, and read at the instant trial, because of the
nonavailability of the witness cannot be impeached by contradictory
61d. at 836-38, 167 P.2d at 717-19. Dictum to the contrary, in People v. Compton, 132

Cal. 484, 64 Pac. 849 (1901), is overruled.
A comparable situation involving impeachment of a deponent is the following:

Action of P. v. D. P takes W's deposition. W makes a certain statement in P's
favor. W dies. Thereafter D learns from X that X claims to have heard W make a
statement after the deposition was taken inconsistent with W's statement in the
deposition. At the trial P reads the deposition. D offers X to testify to W's in-
consistent statement.

There would seem to be no significant difference between the situation of the
first statement made in a deposition (as in the hypothetical case just stated)
and the situation where the first statement was made by a witness at a prelimi-
nary hearing or former trial as in the Collup case. People v. Collup, therefore,
is authority for the admission of the evidence of the second and inconsistent
statement in our hypothetical case.

720 Cal. App.2d 266, 66 P.2d 674 (1937).
81d. at 267, 66 P.2d at 674.
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statements . . . made prior thereto but where the impeacher clearly
shows that he had no knowledge of such contradictory statements.
. . .77 9 (emphasis added.)

Thus, under Collup, if the impeacher had no knowledge of the prior
statement (as in our Case (2) and as in Greenwell) he is excused from
laying the foundation. It follows, of course, that Collup is authority
for admitting the evidence in our Case (2).10

In Case (1) the evidence would probably be excluded. In this case
the impeacher had knowledge of the prior statement at the time of the
preliminary hearing. The rule of the pre-Collup cases was an unquali-
fied rule excluding the impeaching evidence, the foundation not having
been laid at the time of the former testimony. To be sure, this rule
is qualified by Collup and admissibility is decreed when the terms of
the qualification are met. But the qualification is that "the impeacher
clearly shows that he had no knowledge of [the prior] contradictory
statements." It seems, then, that the older cases are not overruled
insofar as they hold that the knowledgeable impeacher must lay the
foundation. In our Case (1), the impeacher possessed the requisite
knowledge. For want of the foundation, his impeaching evidence is
now therefore inadmissible.11

Under Rule 65 the evidence would be admissible in all of the three
cases stated. If our analysis is sound, Rule 65 thus accords with prevail-
ing law as to Cases (3) and (2). However, Rule 65 is contrary to pre-
vailing law in Case (1). In this case, which view is preferable?

Basically, Case (1) poses the question: What is the just solution
when the would-be impeacher who once had the chance to lay the
foundation refrained from so doing then and now finds it impossible
to do so? Should he or his opponent bear the consequence of the super-
vening impossibility ?

It may be helpful to inquire who bears the consequence when com-
parable events occur at the trial. Thus let us suppose the action of
P v. D. P calls W who testifies favorably to P. D does not cross-examine
with reference to any inconsistent statements of W. Later P rests.
In defense D plans to call X to testify to W's inconsistent statement
to X. D therefore asks leave to recall W for further cross-examination.
Thereupon D is informed that W is now dead. Under current law D is
9 27 Ca1.2d at 839, 167 P.2d at 719 (1946).
10 A comparable situation with reference to impeaching a deponent is as follows :

Action of P v. D. P takes W's deposition. W makes a certain statement in P's
favor. D does not cross-examine. W dies. Thereafter D learns for the first time
that X claims to have heard W make statements prior to the deposition incon-
sistent with the statements made in the deposition. At the trial P reads the
deposition. D offers X to testify to the inconsistent statement.

There would seem to be no significant difference between the situtation of a
statement made at the preliminary hearing (as in Case (2) in the text) and made
in a deposition (as in our present hypothetical case). If D's ignorance excuses
the foundation in the one case, it is, a fortiori, a valid excuse in the other.

u A comparable situation with respect to impeaching a deponent is as follows : Action
of P v. D. P takes W's deposition. W makes a certain statement in P's favor. D is
present and is aware that X claims to have heard W make a contrary state-
ment. D, however, propounds no questions to W respecting the inconsistent
statement. Later, W dies. Still later and at the trial P reads the deposition. D
offers X to testify to W's inconsistent statement. This would appear to be
analogous to Case (1) stated in the text, and presumably, under current Califor-
nia law. D's offer should be rejected.

Let us suppose, all other facts being the same, that the deposition had been
taken upon written interrogatories and D had not been present. Should D's offer
of X then be received? Professor McCormick argues as follows that it should be :
"It seems . . . that in the case of a deposition taken upon written interroga-
tories when the cross-questions must be propounded before the answers to the
direct can usually be known, the foundation should not be required." MCCOR-
MICK, EVIDENCE § 37 at 69.
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now foreclosed from having X testify to W's inconsistency and, by
analogy, this, of course, supports the current view excluding the evi-
dence in Case (1).12 However, under Uniform Rule 22 whether D in
our at -the -trial situation should be foreclosed from showing W's incon-
sistency is discretionary with the court. This suggests a possible solu-
tion in our Case (1).

Returning then to Case (1), we have these choices: (a) A rule mak-
ing the evidence of W's inconsistency unqualifiedly inadmissible (the
present law) ; (b) A rule making the evidence unqualifiedly admissible
(Rule 65) ; (c) A rule of discretion. This last is the "middle path"
advocated by 1Vigmore.13 It is the type of rule (i.e. rule of discretion)
which Uniform Rule 22 states respecting the foundation as a feature
of impeaching a witness. Is it not, therefore, a wise solution when the
problem is impeaching a declarant in the situation of our Case (1) ?
In our opinion the answer is "Yes" and we propose, therefore, amend-
ment of Rule 65 by adding the following at the end of the first sentence:

unless the judge finds that the party seeking to discredit the de-
clarant is responsible for the want of such opportunity and, in the
exercise of discretion, decides that the evidence should be ex-
cluded.14

Other Hearsay Exceptions-Declarant Unavailable

Leaving deponents and former witnesses and thinking now of other
hearsay declarants whose declarations are admissible under exceptions
requiring unavailability of the declarant, we must realize that there
is simply no possibility either of having previously given or of pres-
ently giving declarants of the latter type any formal opportunity to
deny or admit or explain alleged inconsistencies. The declarant is
neither deponent, former witness nor present witness. Not being and
never having been a witness or deponent in making his statement
against the would-be impeacher, the declarant simply cannot have been
given and cannot now be given the type of notice and opportunity to
deny or explain that a witness or deponent can receive.

Who, then, should suffer the consequence of this impossibility to
lay a foundation? The courts are generally agreed that the party rely-
ing on the hearsay declaration should suffer the consequence and they
therefore allow the impeacher to prove the inconsistent statement."
Remembering that by hypgthesis the statement of the hearsay declar-
12 See note 2, p. 570, supra.
12 3 WIGMORE, EVIDENCE § 1031.
is If it is desired to construct a nondiscretionary rule of mandatory exclusion, the fol-

lowing amendment would suffice for this purpose : "unless the judge finds that
the party seeking to discredit the declarant is responsible for the want of such
opportunity."

It is to be noted that in our Case (1) we postulate the clearcut proposition
that at the time of the preliminary hearing "defendant is aware that X claims to
have heard W make statements contrary to W's testimony." What, however, if X
has been more or less vague or Is a more or less disreputable character and a
prospective witness of such quality that D does not know at the time of the pre-
liminary whether he will eventually chance calling X? Is there not such a possi-
bility for variables here that a rule of discretion is a better instrument for
achieving just results than an inflexible rule of exclusion?

15 Professor McCormick states that: " [T] he courts are generally agreed that incon-
sistent statements of the makers of dying declarations and declarations against
interest . . . may be proven to impeach, despite the want of a foundation."
McConmicx, EVIDENCE § 37 at 69. See also 3 WIGMORE, EVIDENCE § 1033.

California cases to the effect that "dying declarations may be impeached by
contradictory statements of the deceased without laying a foundation" are col-
lected in People v. Collup, 27 Ca1.2d 829, 837, 167 P.2d 714, 718 (1946).
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ant has not been subjected to cross-examination, we must realize how
harsh it would be to deprive the would-be impeacher at one and the
same time both of cross-examination and impeachment by inconsistency -
evidence.

The impact of Rule 65 in the situation just reviewed is merely to
continue in force the rule presently operative.'6
Other Hearsay Exceptions-Declarant Available

Let us suppose the personal injury action of A v. B. Although X is
available, A proves X's spontaneous statement under Rule 63 (4) (b)
("res gestae"). B now offers to prove X 's inconsistent statement.
Under Rule 65 the offer should be accepted. We have (in the language
of Rule 65) "a statement received in evidence under an exception to
Rule 63" (X's "res gestae" statement). We have "evidence of a
statement by declarant . . . inconsistent" with the statement received
as stated above. Under Rule 65 the evidence of the inconsistent state-
ment is admissible, it being immaterial that declarant up to this point
has had no opportunity to deny or explain. It is at once apparent,
however, that, though declarant has had no opportunity to deny or
explain as of the time of the offer of the inconsistent statement, it is
nevertheless possible to afford him such opportunity thereafter."
Whether this shall be done is up to the party who elected in the first
place to use the hearsay declaration in lieu of in -court testimony.

It seems entirely reasonable that the party electing to use the hearsay
of an available declarant should have the burden of calling him to
deny or explain alleged inconsistencies.18 This may be the law today.
(We have found no cases in point.) At any rate, it seems clear that
this would be the law if Rule 65 were adopted.

Conclusion

Rule 65, amended in the two respects mentioned above, is recom-
mended for approval.19
16 As to evidence admitted under new Uniform Rules exceptions, such as Rule

63(4) (c), Rule 65 would, of course, become operative in new areas.
loThis, of course, assumes the "res gestae" declarant is available. If perchance he is

unavailable, the need for a rule like Rule 65 is, of course, imperative. See 3
WIGMORE, EVIDENCE § 1033 n. 5.

18 The problem could arise also under other exceptions not requiring unavailability
such as Rule 63(12) and Rule 63(4) (a).

"It may be worth observing that under Rule 65 evidence of the declarant's incon-
sistent statement is admissible "for the purpose of discrediting the declarant,"
not as substantive evidence. Suppose an action by P against D for goods and
services allegedly furnished D upon request. Defense: The goods and services
were supplied to D's brother, he being solely liable therefor. D proves as a dec-
laration against the interest of the brother the statement of the brother (now
deceased), "I contracted with P for those goods and services." P proves the
brother's statement made on a later occasion, "D contracted with P for those
goods and services." The brother's first statement would be substantive evidence
in D's behalf, but the brother's second statement would not be substantive evi-
dence in P's behalf. That is, the second statement could be regarded as cancelling
the first but not as affirmative evidence of the facts asserted.

Compare in this respect the new view of Uniform Rule 63(1), making the
out -of -court inconsistent statement of a witness substantive evidence.

The N. J. Committee and the Utah Committee both approved this rule as
drafted. N. J. COMMITTEE REPORT 168-71 ; UTAH FINAL DRAFT 44. The N. J. Com-
mission added "or competence" after "credibility" in the second sentence of the
rule. N. J. COMMISSION REPORT 68.

9-99700
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RULE 66-MULTIPLE HEARSAY
Rule 66 provides as follows :

Rule 66. A statement within the scope of an exception to Rule
63 shall not be inadmissible on the ground that it includes a state-
ment made by another declarant and is offered to prove the truth
of the included statement if such included statement itself meets
the requirements of an exception.

This rule deals with double hearsay or hearsay upon hearsay.

Is Double Hearsay Admissible Under Present Law?
Since single hearsay is admissible, so far as the hearsay rule is con-

cerned, when it falls within one exception to the hearsay rule, it would
seem to be an axiomatic proposition that double hearsay is likewise
admissible when it falls within two exceptions. Yet the occasions for
testing this apparent axiom have been few. Let us see why this has
been so.

If A testifies B said so and so, and if this is accepted as proof of
so and so, it is necessary to believe that (1) B made the statement,
and (2) B's statement is true. Here, however, there is no hearsay prob-
lem as to item (1). A has asserted this as a witness on direct exami-
nation and subject, therefore, to cross-examination. If, however, X is
the witness and X testifies A said B said so and so, and if this is ac-
cepted as proof of so and so, we are then relying upon an out -of -court
assertion (A's) to establish the proposition (item (1) above) that B
made the statement. This we cannot do unless we can find and apply
an exception covering A's hearsay assertion that B made such a state-
ment. The exceptions to the hearsay rule are so limited that there has
been little opportunity for applying an exception to a hearsay state-
ment asserting that another statement was made. The result is that
our axiom, that two exceptions make double hearsay admissible, re-
mains largely a theoretical proposition untested in practice.1

In one small area, however, the proposition has been tested in prac-
tice to a limited extent. This area concerns hospital records and the
business entries exception. Professor McCormick summarizes this de-
velopment as follows :

Under standard hospital practice a trained attendant enters
upon the record a "Personal History" identifying the patient and
giving an account as recited by the patient or those accompanying
him, of the present illness or injury and of the events and symp-
toms leading up to the present condition. This information, of

Occasionally a case may be found in which double hearsay has been assumed, with-
out discussion or analysis, to be admissible. For example, in People v. Collup, 27
Ca1.2d 829, 167 P.2d 714 (1946), the court assumed the admissibility of former
testimony (given at the preliminary hearing) to prove an extra judicial admis-
sion by the defendant. See also pp. 527, 539, 549-550 supra.

( 576 )
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course, is sought for its bearing upon the diagnosis and treatment
of the patient's injury or disease. In considering the admissibility
of the recorded "history," two questions need to be clearly dis-
tinguished. First, is the record when duly authenticated and when
it purports to embody the statement of the patient (or of some
other named person) receivable as evidence that the statement was
actually made by that person ? When the accompanying proof
shows that the taking and recording of statements such as the
one offered is in the regular course of hospital practice and in the
regular course of the business of the attendant who took and re-
corded it, the business records exception seems to support the
admissibility of the record as evidence that the purported narrator
actually made the statement. This result is subject to the qualifi-
cation that the matters asserted in the statement must fall within
the broad range of facts which under hospital practice are con-
sidered relevant to the diagnosis or treatment of the patient's con-
dition. The second question is this : Having established the mak-
ing of the statement by the patient (or other person) by proving
the making of the record in regular course, is such statement
receivable as evidence of the truth of the facts stated? It seems
clear that such use of the statement cannot be supported under
the business records exception to the hearsay rule, since the patient
or other person accompanying him did not make the statement in
the course of a business duty or routine. However, it may still
be receivable to prove the facts stated, if it can qualify under any
other exception to the rule against hearsay. Of these, the most
frequently available would be the exception for the admissions of
a party -opponent, as when the patient is plaintiff and his state-
ments are sought to be used against him by the defendant. Other
possibilities are the exceptions for spontaneous exclamations, dying
declarations and declarations against interest.2

This analysis validates the axiom we tentatively advanced at the
outset. Under this approach the evidence would probably be admissible
in the following case. Charge : Murder of X. Defense : X committed
suicide. Defendant's offer of proof : a police officer to testify he took A
to the morgue to identify a body; upon viewing the body A became
hysterical and cried, "It's X! He told me he was going to kill him-
self." Here we have (a) A's hearsay assertion that X made X's state-
ment, and (b) X's hearsay statement declaring his suicidal intent.
Statement (a), however, is probably covered by the excited utterance
exception (res gestae) and statement (b) is certainly covered by thd
declaration of present mental condition exception.3 Under these two
exceptions, the double hearsay could therefore be admitted.

Is Rule 66 Necessary?

The 31 subdivisions of Rule 63 (the heaisay rule) set up 31 excep-
tions to that rule. Nothing appears to us in the statement of these
exceptions to preclude the possibility of applying two of them to a
case of double hearsay. Why, then, should we have a rule like Rule 66
2 MCCORMICK, EVIDENCE § 290 at 611.

MCBAINE § 1052.
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explicitly asserting that this can be done ? Even though the rule may
not be necessary, and even though the result it states could be achieved
without it, the explicit statement may be useful in avoiding misunder-
standing and in emphasizing the potential for application to multiple
hearsay possessed by the 31 exceptions. Therefore, Rule 66 is not unde-
sirable on the basis that it is superfluous. On the contrary, Rule 66 is

wise as a measure of precaution against misconstruction and misunder-
standing, especially in view of the uncertain state of the present law.

Some Double Hearsay Problems Under the Uniform Rules
Just as single hearsay is inadmissible under Rule 63 unless it comes

under one of the 31 subdivisions of Rule 63, double hearsay is likewise
inadmissible unless such double hearsay falls within the subdivisions
of Rule 63. The difference, of course, is that for single hearsay only one
exception must be found and applied, while for double hearsay two
exceptions must be found and applied, or the same exception must be
applied twice.

Thus, if W is offered to testify that A said B said so and so and the
purpose of the offer is to prove so and so, we may have the following
possible situations :

1. Neither A's statement (that B said so and so) nor B's statement
(so and so) comes under any exception. Result: Offer rejected.

2. A's statement comes under an exception. B's does not. Result:
Offer rejected.

Example: Insurance fraud case. Issue: Did X lie in application
for policy about ever having had TB. Evidence: W to testify to A's
dying declaration that B told A that X once had TB.

3. A's statement does not come under an exception. B's statement
does. Result : Offer rejected.

Example: The action is against B for negligent injury. Evidence:
W to testify that several months after the accident A said B told
A at the time of the accident B was to blame for the accident. (B's
statement is an admission ; A's statement is under no exception.)

4. A's statement comes under one exception. B's statement comes
under a different exception. Result : Offer accepted.

Example: Charge: Murder of B. Defense: B committed suicide.
Evidence: W (a police officer) to testify he took A to the morgue
to identify B 's body. Upon being shown the body A became hyster-
ical and said B had told A that B intended to commit suicide. (B's
statement admissible under Rule 63(12) (a) ; A's statement ad-
missible under Rule 63(4) (b).)

5. A's and B's statements both come under the same exception.
Result : Offer accepted.

Example: A and B are dying room mates in a hospital. B, while
dying (and knowing it), makes a statement to A. Later A, while
dying (and knowing it), repeats B's statement to W.
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Triple Hearsay-and Beyond
Cases of triple hearsay could conceivably arise. For example, W

testifies A said B told A that C said so and so. Logically, this should be
admitted if, for example, C made his statement to B as a dying decla-
ration ; B so made his statement to A ; A so made his statement to W.

Nothing in Rule 63(5), the dying declarations exception, precludes
this triple application of the exception. Yet, Rule 66 deals only with
double hearsay stating that double hearsay is not inadmissible as such
if two exceptions apply. Would this be construed to mean that triple
hearsay is inadmissible even though three exceptions or, as in our case,
the same exception thrice applicable, are available Possibly so and
therefore Rule 66 possibly should be amended to read as follows
(omitted matter in strikeout type, new matter in italics) :

A statement within the scope of an exception to Rule 63 shall not
be inadmissible on the ground that it includes a statemeet made
one or more statements by aRethep an additional declarant or
declarants and is offered to prove the truth of the included state-
ment or statements if such included statement it -self meets or
such included statements meet the requirements of an exception
or exceptions.

However, this amendment is not recommended. The area in which the
provisions added by amendment could be expected to operate would
be small. The results provided by the amendment could be reached
without such amendment for Rule 66 need not necessarily be construed
as forbidding admission of triple hearsay if covered by the requisite
number of exceptions. It is the part of wisdom to provide specifically,
as Rule 66 does, only for double hearsay, trusting the courts to handle
the rare case of triple, or multiple hearsay without specific legislative
guidance.

Conclusion

Rule 66 is recommended for approval.
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COMPETENCY OF HEARSAY DECLARANT
It must be considered to what extent, if any, the rules that disqualify

certain persons as witnesses are applicable also to disqualify hearsay
declarants. For example, does the rule that precludes an insane person
from testifying at a trial operate by analogy to exclude the dying
declaration of an insane person?

The Rules of Disqualification
The following are the California rules of disqualification that are to

be considered :

1. Persons of "unsound mind" cannot be witnesses.1
2. Children under ten who are incapable of receiving just impres-

sions and relating them truly cannot be witnesses.2
3. In civil cases a wife cannot be examined for or against her hus-

band unless he consents nor can a husband testify for or against his
wife unless she consents, except in certain situations.3

4. In criminal cases a wife is an incompetent witness for or against
her husband unless both consent and a husband is an incompetent wit-
ness for or against his wife unless both consent, except in certain
situations.4

5. The Dead Man Statute.5

The rule requiring a witness to possess direct knowledge 6 and the
opinion rule are not considered at this time. Hence we do not discuss
whether a party's admission must be based on firsthand knowledge,
whether a declaration against the interest of a declarant must be so
based or whether a dying declaration stating declarant's "conclusion"
is inadmissible. The bearing of the knowledge and opinion rules upon
various hearsay exceptions is discussed in the portion of this study
dealing with those exceptions. Considered here is the applicability of
the five rules stated above to hearsay declarants.

There is no over-all categorical answer to the question under investi-
gation because, as Professor McCormick states:

The application of the standards of competency of witnesses to
declarants whose statements are offered in evidence under the
various hearsay exceptions has never been worked out compre-
hensively by the courts.?

CAL. CODE CIV. PROC. § 1880(1).
'Id. § 1880(2).
'Id. § 1881 (1).

CAL. PEN. CODE § 1322.
5 CAL. CODE CIV. PROC. § 1880(3).
6/d. § 1845.
7McCortnucK, EVIDENCE § 240 at 505.

( 580 )
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What little law there is can best be summarized by considering the
problem seriatim with reference to each of the several exceptions to
the hearsay rule.

Dying Declarations

Infancy and Insanity. Wigmore states that "In general, for testi-
monial qualifications, the rules to be applied [to dying declarants] are
no more and no less than the ordinary one . . . for the qualifications of
other witnesses." Therefore "if the declarant would have been dis-
qualified to take the stand, by reason of infancy [or] insanity . . .

his extrajudicial [dying declaration] must also be inadmissible." 8
Dicta in two California cases are in accord.9

Spouse Rule. Penal Code Section 1322 provides in part as follows:
"Neither husband nor wife is a competent witness for or against the
other in a criminal action or proceeding to which one [is a party],
except with the consent of both, or in case of criminal actions or pro-
ceedings for a crime committed by one against the person . . . of the
other . . . . " Dying declarations are admissible only in homicide cases.
Furthermore, only the victim's declarations are covered by the excep-
tion. Thus, it follows that we have the question of applying the spouse
rule to the declarant of a dying declaration only when one spouse is
charged with homicide of the other and the dying declaration of the
other spouse is offered. Such a case is a "criminal action," for it is
"a crime committed by one against the person . . . of the other. 10

Had the crime been attempted murder and had the attacked spouse
survived, he or she would have been a competent witness under the ex-
ception in Section 1322. It would seem, therefore, that where the charge
is homicide, this should be regarded as a case where the declarant, if
alive, would have been a competent witness and the dying declaration
should be received either for or against defendant insofar as the con-
trolling factor is the notion that the rules for witnesses apply to de-
clarants.

Dead Man Statute. Since dying declarations are admissible only in
homicide cases, and since the Dead Man Statute applies only in cer-
tain civil cases, we do not have any question of the applicability of
the Dead Man Statute to declarants of dying declaration.

Depositions and Former Testimony

The problem of witness -competency rules as applicable to deponent
and former witnesses can best be brought out by a series of hypotheti-
cal cases.

Case 1. Action of People v. D. At the preliminary hearing W testi-
fies for the prosecution. W is then sane. Prior to the trial W becomes
insane and remains so during the trial. At the trial the People offer a
transcript of W's testimony at the preliminary hearing. D's objection
is overruled.

5 WIGMORE, EVIDENCE § 1445.
9 People v. Sanchez, 24 Cal. 17 (1864) ; People v. Dallen, 21 Cal. App. 770, 132 Pac.

1064 (1913).
CAL. PEN. CODE § 1322.
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Comment. In general competency rules apply to former witnesses
and deponents," and the competency of the former witness or deponent
is judged as of the time that the former testimony was given or the dep-
osition was taken.12 In this case since W was sane at the time the former
testimony was given, the transcript thereof is admissible.13 Undoubtedly
the same result would follow in the case of a deponent who was sane at
the time his deposition was taken but who is insane at the time the
deposition is offered. Section 2016(e) of the Code of Civil Procedure,
however, is confusingly phrased."

Case 2. Action of P v. D. P takes W's deposition. W is then insane.
Prior to the trial W recovers his sanity but leaves the state. At the trial
P offers the deposition. D objects on the ground of W's insanity at the
time of the deposition. D's objection is sustained.

Comment. Again competency rules in general apply to deponents
and again competency is usually judged as of the time of the deposi-
tion.15 Section 2016(e) is confusingly phrased on this matter also.18

Case 3. Action of People v. D upon a charge of forgery. The people
call D's wife. She testifies without objection. D also testifies. Now D is
charged with having committed perjury in the first case. In the perjury
trial the People call D's wife. D's objection on the ground of Section
1322 of the Penal Code is sustained. The People then offer the tran-
script of the wife's testimony in the forgery case. If there is no objec-
tion by D, the transcript is admissible. If, however, D had objected to
the transcript on the ground of Penal Code Section 1322, the transcript
would probably have been inadmissible

Comment. Authority for the suggested rulings is the opinion of the
Supreme Court denying a hearing in People v. Chadwick." In that
case D did not object to his wife's testimony at the first trial or to the
transcript of such testimony at the second trial. (He did, however, ob-
ject to the proposed testimony of the wife at the second trial.) In affirm-
ing D's conviction, the District Court of Appeal did not use the ra-
tionale of waiver of objection to the transcript by failure to object.
Rather the court stated and apparently rested its decision upon the
following broad generalization :
n2 WIGMORE, EVIDENCE § 479.
13 Id. § 483.
u3People v. Crandall, 43 Cal. App.2d 238, 110 P.2d 682 (1941).
16 Under Code of Civil Procedure Section 2016 (d ) (3) (iii), the inability of deponent

to testify at the trial because of "sickness" or "infirmity" is one of the occasions
wherein use of his deposition at the trial is authorized.

However, under Section 2016(e) "objection may be made at the trial . . . to
receiving in evidence any deposition . . . for any reason which would require the
exclusion of the evidence if the witness were then present and testifying." This
cannot mean what it expressly states, for taken literally it would mean that the
deposition could not be used in the case suggested in the text. Literally our de-
ponent's present (i.e., at the trial) insanity would be a "reason which would re-
quire the exclusion of the evidence if the witness were then [i.e., at the trial]
present and testifying." Surely, this is not the intent of Section 2016(e) and it Is
most unlikely that it would be literally construed to bring about this absurd
result.

us 2 WIGMORE, EVIDENCE §§ 479, 483.
le If Section 2016 (e) of the Code of Civil Procedure is to be taken literally, D's ob-

jection must be overruled. Since W is now sane, no reason "would require the
exclusion of the evidence if the witness were then [i.e., at the trial] present and
testifying." Again literal construction producing this absurd result is unlikely.

L4 4 Cal. App. 63, 87 Pac. 384 (1906L
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The provisions of the code (Code Civ. Proc., sec. 1881 [1] ; Pen.
Code, sec. 1322) prohibiting a husband or a wife from being ex-
amined as a witness for or against the other, except with the con-
sent of both, does not preclude the people, in a criminal proceeding
against either of the spouses, from proving the statements or de-
clarations of the other (if otherwise admissible) by the testimony
of a witness who heard them. The code merely makes either spouse
incompetent as a witness in an action or proceeding against the
other, but does not render their statements elsewhere given privi-
leged against being shown by competent testimony.18

This generalization is in marked contrast to Wigmore's proposition to
the effect that hearsay declarations by the wife or husband, such as
would ordinarily be receivable under some exception to the hearsay
rule, should be excluded when offered against the other spouse.18
Furthermore, the generalization appears to be disapproved by the fol-
lowing statement of the California Supreme Court in the opinion of
that court denying a hearing :

If the decision of the district court of appeal was intended to de-
clare, as the defendant insists that it does, that when, upon the
trial of a case, the wife of the defendant has testified against him
without objection by him, her testimony then given may, in all
cases, be read against him, over his objection, upon another trial of
that or any other charge against him, we do not approve of that
portion of it. No such question was necessarily involved in the case.
The affirmance of the judgment, so far as the reading of such testi-
mony is concerned, was justified by the fact that upon the trial of
the forgery charge the defendant made no objection to the testi-
mony of Norine Schneider against him, and that upon the trial of
the perjury case, resulting in the judgment appealed from, he did
not object to the reading of the testimony given by her upon the
other trial."

Nevertheless at least one writer 21 and two subsequent California
cases seemingly overlook the Supreme Court 's opinion and suggest that
the generalization made by the District Court of Appeal is the law of
this State." If this view is accepted, the spouse rule is inapplicable to
former testimony and to excited utterances (res gestae). This view and
the opposing view of Wigmore will be referred to again.

It is worth noting that under the Wigmore view the spouse rule does
apply to hearsay declarations, and the time when the disqualification is
operative or inoperative is the time when the hearsay declaration is
offered, not the time when made." It follows that under this view a
man could suppress the hearsay declaration of a woman, otherwise ad-
missible against him, by marrying her, unless, of course, the case is one
of the exceptional cases stated in Code of Civil Procedure Section 1881
,81d. at 72, 87 Pac. at 388.
19 8 WIGMORE, EVIDENCE § 2232.
20People v. Chadwick, 4 Cal. App.

Hines, Privileged Testimony of
390, 394 (1931).

People v. Peak, 66 Cal. App.2d
Moulin, 56 Cal. App. 313, 205

0, 8 Wicmosn, EVIDENCE § 2237 (3)

63, 75, 87 Pac. 384, 389 (1906).
Husband and Wife in California, 19 CALIF. L. REV.

894, 153 P.2d 464 (1944) ; First Nat. Bank v. De-
Pac. 92 (1922).
; McCosmicK, EVIDENCE § 240.
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(1) or Penal Code Section 1322. Finally, it is worth noting that in the
case of former testimony most objections that could have been made
when the testimony was first given may be withheld at that point and
be successfully advanced for the first time when evidence of the testi-
mony is offered at the second tria1.24 Under the Supreme Court's opin-
ion in the Chadwick case this, of course, is true of the Penal Code Sec-
tion 1322 objection.

Case 4. A sues B for a money judgment for goods and services
allegedly supplied by A to B. A testifies in support of his claim and
is cross-examined by B. Mistrial. Before the action is reached for re-
trial A dies and his administrator is substituted as the party plaintiff;
B also dies and his administrator, D, is substituted as the party de-
fendant. Upon the retrial plaintiff offers a transcript of A's testimony.
D objects on the ground of the Dead Man Statute.25 Query as to the
ruling.

Comment. The California cases are in conflict. Rose v. So. Trust
Co.26 involved a claim against an estate upon a contract for certain
services rendered the decedent. Previously the decedent had sued the
claimant concerning a transaction related to the claim. The Supreme
Court held that the testimony of the claimant given at the trial of the
previous case and the deposition of the claimant taken in the previous
case were inadmissible under the Dead Man Statute even though the
former testimony of the decedent was admitted. The court relied in
part upon Mitchell v. Haggenmeyer,27 which involved a similar situa-
tion. In the Mitchell case, the Dead Man Statute was enacted after the
deposition of the claimant was taken but before the trial of the claim-
ant's action against the estate. The Supreme Court held the deposition
inadmissible under the Dead Man Statute even though the testimony
in the deposition was competent when given." Under these cases, D 's
objection in Case 4 would be sustained, for the disqualification created
by the Dead Man Statute is judged as of the time the former testimony
or deposition is offered.

In Kay v. Laventhal,29 however, a district court of appeal held that
the plaintiff, in an action against an estate, could introduce his own
deposition that had been taken during the decedent's lifetime. No
e4 MCCORMICK, EVIDENCE § 236.
'6 CAL. CODE CIV. PROC. § 1880 ( 3 ) .
"178 Cal. 580, 174 Pac. 28 (1918).
27 51 Cal. 108 (1875).
"If the deposition of a claimant against an estate is taken by a defendant executor

or administrator, the disqualification of the Dead Man Statute is waived, for a
party must make his objections to the competency of a deponent at the time
of the taking of his deposition. McClenahan v. Keyes, 188 Cal. 574, 206 Pac. 454
(1922). Hence, In the Mitchell case, the deposition of the claimant would have
been admissible had the Dead Man Statute been in existence at the time the
deposition was taken, for the taking of the deposition would have been a waiver
of the statute. Since the statute was not in existence, the executor could not
waive it by taking the claimant's deposition.

In Moul v. McVey, 49 Cal. App.2d 101, 121 P.2d 83 (1942), the court held
that a defendant executor waived the disqualification of the Dead Man Statute
by introducing a transcript of the plaintiff's former testimony. In Evans v.
Gibson, 220 Cal. 476, 31 P.2d 389 (1934) and Sweet v. Markwart, 158 Cal.
App.2d 700, 323 P.2d 192 (1958), the opinions indicate the plaintiff may avoid
his own disqualification by introducing the decedent's deposition or former
testimony. The Rose case, note 26 supra, is contrary to these indications in the
Evans and Sweet cases, for it held the plaintiff's former testimony and deposi-
tion incompetent even though the plaintiff also introduced the decedent's former
testimony.

2A78 Cal. App. 293, 248 Pac. 555 (1926).
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authority was cited. The Supreme Court denied a hearing. Again, in
McKee v. Lynch 3° a district court of appeal held that a plaintiff's
deposition which was taken during the decedent's life was admissible
at the trial of the action against the decedent's estate. The court
pointed out that the contrary authorities were discussed in the peti-
tion for a hearing in the Laventhal case but the Supreme Court refused
to review the decision. The Supreme Court declined to hear the McKee
case, too. Under these cases, D's objections in Case 4 would be over-
ruled, for the disqualification created by the Dead Man Statute is
judged as of the time the former testimony or deposition was given.3'

The better view, it would seem, is that the transcript of A's testi-
mony is admissible. At the time that A testified, B was alive. Therefore,
the dangers against which the Dead Man Statute is supposed to be the
safeguard (temptation to perjury because of death of B) were simply
nonexistent. If B had been dead at the time A testified the situation
would be entirely different. In other words, the better view would be
that the disqualification of the Dead Man Statute applies to deponents
and former witnesses but the disqualification is judged as of the time
the deposition or former testimony is given. Compare Case 3 in this
regard.

Summary. (1) The infancy -insanity disqualification applies to
deponents and former witnesses, the qualification being judged as of
the time the deposition is taken or the former testimony is given.

(2) The spouse rule probably applies, the qualification being judged
as of the time the deposition or the former testimony is offered.

(3) The Dead Man Statute applies and, if the Supreme Court's
denials of petitions for hearing are regarded as the last expression by
that court, the qualification is judged as of the time the deposition is
taken or the former testimony is given.

Declarations Against Interest

No case or other authority has been found discussing the present
problem in connection with this exception. The elements of the excep-
tion themselves probably embrace at least the maturity -sanity compe-
1,0 40 Cal. App.2d 216, 104 P.2d 675 (1940).
81 A deposition taken during the lifetime of the decedent was again held admissible

against the decedent's estate in Hays v. Clarke, 175 Cal. App.2d 565, 346 P.2d
448 (1959) and in Corso v. Security -First Nat'l. Bank, 171 Cal. App.2d 816,
342 P.2d 56 (1959). Both cases relied on the Kay, note 29 supra, and McKee,
note 30 supra, cases. Peculiarly, in neither case did the court discuss Section
2016 of the Code of Civil Procedure. Since January 1, 1958, Section 2016 has
provided the statutory authority for admitting depositions in civil actions. Un-
like the former law under which the Kay and McKee cases were decided-which
permitted either party to use any party's deposition for any purpose (former
Code of Civ. Proc. § 2022)-Section 2016 permits a party's deposition to be
introduced on his own behalf only if the party -deponent is physically unable
to testify or if the court finds that "such exceptional circumstances exist as to
make it desirable, in the interest of justice," to use the deposition. In both cases,
however, the deponent-the plaintiff-was neither dead, absent nor incapacitated,
and the court did not indicate that "such exceptional circumstances" existed
as to make it desirable to use the deposition "in the interest of justice." More-
over, in neither case did the court discuss subdivision (e) of Section 2016, which
provides that "objection may be made at the trial or hearing to receiving in
evidence any deposition or part thereof for any reason that would require the
exclusion of the evidence if the witness were then present and testifying." In
fact, in the Hays case, the court held that the party -deponent's direct testimony
was properly stricken by the trial court under the provisions of the Dead Man
Statute. Whether or not the enactment of Section 2016 has restored the rule
of the Rose case will not be known until the Supreme Court chooses to review
the matter.
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tency requisites. That is, a child too young to testify is too young to
speak consciously against his interest. So, too, of an incompetent too
mentally defective to testify. Thus the proponent of a declaration
against interest probably must show that his declarant possessed mini-
mal maturity -sanity competence to testify in order to show the declara-
tion was against interest. The comments concerning Cases 3 and 4,
supra, are germane to the question of the spouse rule and the Dead
Man Statute disqualification of those making declarations against in-
terest, assuming the problem could conceivably arise-a doubtful as-
sumption in itself.

Excited Utterances (Res Gestae)

Infancy. Wigmore's position is that the disqualification for infancy
does not and should not exclude a child's excited utterance that is
otherwise admissible. His reasoning is that the principle of the excited
utterance exception "obviates the usual sources of untrustworthiness
in children's testimony" and "furthermore the orthodox rules for chil-
dren's testimony are not in themselves meritorious." 32 Professor Mc-
Cormick concedes that "it is held that evidence of spontaneous declara-
tions of infants is admissible despite the incompetency of the child
as a witness." 33 However, he doubts the wisdom of so holding because,
he says, "as to the qualification of mental capacity as applied to young
children . . . in its modern form of a mere requirement that the wit-
ness must only possess such minimum capacity to observe, remember
and narrate the facts as will enable him to give some aid to the trier,
it would seem sensible to apply that standard to the out -of -court de-
clarant." 34 Neither author cites any California case on the point and
none has been found.

Insanity. Wigmore states that the "disqualification of insanity should
probably be treated for the present purpose like that of infancy," 35
and cites Wilson v. State,36 a Texas case, for this view. Professor
McCormick also cites the Wilson case as indicating the current rule.
However, he questions this rule on the same basis on which he ques-
tions the infancy rule.37

Spouse Rule. Wigmore's position is that hearsay declarations by the
wife or husband, such as would ordinarily be receivable under some
exception to the hearsay rule, should be excluded when offered against
the other spouse,38 the qualification of the declarant spouse being
judged as of the time the declaration is offered in evidence rather than
as of the time the declaration was made.39

Professor McCormick states the rule to be that an excited declara-
tion is admissible even when "made by the husband or wife of the
accused in a criminal case." 40 He cites, however, only one Texas case
and makes no reference to Wigmore's view or to the authorities cited
by Wigmore supporting that view.
'26 WIGMORE, EVIDENCE § 1751 (1 ) .
o MCCORMICK, EVIDENCE § 272, p. 582.
84 Id. § 240 at 505.
856 Wiantomt, EVIDENCE § 1751(4) n. 6.
9149 Tex. Cr. 50, 90 S.W. 312 (1905).
o McCoremicir, EVIDENCE § 272 n. 5. See also id. § 240.
38 8 WIGMORE, EVIDENCE § 2232.
0 Id. § 2237(3).
o McCosmictc, EVIDENCE § 272 at 582.
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As indicated in Case 3, supra, a broad generalization in the Cali-
fornia Chadwick case is opposed to the Wigmore view but is of doubt-
ful validity.

Dead Man Statute. Suppose P sues X's administrator for damages
for alleged injuries allegedly inflicted upon P by X's alleged negli-
gence. P offers evidence of his own excited utterance made immedi-
ately after the accident. D objects on the basis of the Dead Man Stat-
ute. Query as to what the ruling would be. In view of the rationale of
the Dead Man Statute (fear of perjury motivated by interest) it seems
that D's objection should be overruled on the basis that P's excitement
and the resulting spontaneity of his statement override the interest
factor.41

Admissions

Infancy and Insanity. Wigmore's position on this matter is as follows:
A primary use and effect of an admission is to discredit a party's
claim by exhibiting his inconsistent other utterances . . . . It is
therefore immaterial whether these other utterances would have
been independently receivable as the testimony of a qualified wit-
ness. It is their inconsistency with the party's present claim that
gives them logical force.42

s
On the same principle, the admissions of an infant party would be
receivable. Theoretically, the admissions of a lunatic party would
stand upon the same footing, although the weight to be given them
might be "nil." 43

Professor McCormick's position is as follows:
In so far as outmoded testimonial restrictions still survive, such
as disqualification for conviction of crime, marital disqualification,
and the test of ability to understand the obligation of an oath as
applied to small children, it seems that these requirements should
not in general be extended to hearsay declarants nor in particular
to admissions. But as to the qualification of mental capacity as
applied to young children and insane persons, in its modern form
of a mere requirement that the witness must only possess such
minimum capacity to observe, remember and narrate the facts as
will enable him to give some aid to the trier, it would seem sensi-
ble to apply that standard to the out -of -court declarant and the
party making admissions. If it does not appear that this minimum
capacity was wanting, then the immaturity or insanity of the de-
clarant would only affect the credibility of the admission or other
declaration. And so of intoxication, hysteria and similar temporary
derangements. If the party making the admission, or other declar-
ant, was not shown to be incapable of making any rational state-
ment, his intoxication or other derangement would be considered
only as affecting the credibility of the statement."

41 See by analogy 6 WIGMORE, EVIDENCE § 1751(3) and discussion in text relating to
Case 4 supra.

42 4 Wiomoan, EVIDENCE § 1053 at 12.
"id. at 14.
"MCCORMICK, EVIDENCE § 240 at 505-06.
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Professor McCormick's position seems preferable to Wigmore's. An
admission is substantive evidence, whether made in or out of court. If
the admitter, when making his out -of -court statement, is too young or
so insane that he could not have been heard in court at that time, then
his out -of -court statement should be excluded. This appears to be the
rule when the admission is in the form of a confession by defendant
in a criminal case.45 It should be the rule with reference to all admis-
sions.

Spouse Rule. Usually a third person's out -of -court statement is hear-
say as to a party and is not admissible against the party as his admis-
sion. This is equally true if the party is a husband and the out -of -court
declarant is his wife. It follows that there are few situations in which
the wife's out -of -court statement could be regarded as the husband's
admission, and there is little occasion, therefore, to consider whether
the wife -against -husband disqualification applies to out -of -court decla-
rations constituting admissions." A few such situations, however, do
arise under Code of Civil Procedure Section 1870, subdivisions (5)

and (6), which provide as follows:
5. After proof of a partnership, or agency, the act or declara-

tion of a partner or agent of the party, within the scope of the
partnership or agency, and during its existence [is admissible].
The same rule applies to the act or declaration of a joint owner,
joint debtor, or other person jointly interested with the party.

6. After proof of a conspiracy, the act or declaration of a con-
spirator against his co-conspirator, and relating to the conspiracy
[is admissible].

What if the declarant in such cases is wife of the party? It would
seem that the Section 1870 rules should override the spouse rule.47
Under our decisions it seems clear that this is the case insofar as the
joint interest principle of Section 1870(5) is concerned." However, it
is possibly not the case insofar as the agency principle of that section
is concerned.49

A superficially similar problem is presented by Section 1870(3)
which is as follows:

3. An act or declaration of another, in the presence and within
the observation of a party, and his conduct in relation t ereto [is
admissible]. . . .

What if the "act or declaration of another" referred to in this subdivi-
sion is the wife of the party? Here, it is sufficiently clear that the evi-
dence is admissible,5° because, as Wigmore says :

[T]he statements are receivable, as would be those of any other
person, . . . [for they] are not offered as hers . . . [but] as his
by assent and adoption."

People v. Isby, 30 Ca1.2d 879, 186 P.2d 405 (1947).
46 8 WIGMORE, EVIDENCE § 2232.
i7 Id. § 2232(1).

Wilcox48 v. Berry, 32 Ca1.2d 189, 195 P.2d 414 (1948).
"Ayres v. Wright, 103 Cal. App. 610, 284 Pac. 1077 (1930).
6° People v. Leary, 28 Ca1.2d 740, 172 P.2d 41 (1946).
51 8 WIGMORE, EVIDENCE § 2232(2).
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Dead Man Statute. An admission is a party's statement offered
against the party. If plaintiff sues an administrator, plaintiff could
not use his own out -of -court statement because of the hearsay rule;
however, if defendant offers the statement, there is no objection under
the Dead Man Statute. It seems, therefore, that the problem of dis-
qualification of a party -declarant under the Dead Man Statute does
not arise.

Declarations of Physical and Mental Condition

Presumably maturity -sanity requisites are applicable here. Query as
to the Spouse Rule and Dead Man Rule.52

Pedigree Declarations

Presumably maturity -sanity requisites apply. Query as to others."

Uniform Rules
The Uniform Rules preserve the maturity -sanity requirements in the

following terms :

Rule 17. A person is disqualified to be a witness if the judge
finds that (a) the proposed witness is incapable of expressing him-
self concerning the matter so as to be understood by the judge and
jury either directly or through interpretation by one who can
understand him, or (b) the proposed witness is incapable of under-
standing the duty of a witness to tell the truth. An interpreter is
subject to all the provisions of these rules relating to witnesses.

Both the Dead Man Statute and the spouse rule are abolished by
Rule 7 ; however, the privilege for confidential communications be-
tween spouses is retained by Rule 28.

Conclusion

It would seem that the minimal requisites to qualify a witness under
Rule 17 should be imposed also to qualify hearsay declarants. This
could be accomplished by amending subdivisions (4), (5), (6), (7),
(8), (10), (12), (23), (24) and (25) of Rule 63 so that each would
require "the judge to find that at the time of making the statement the
declarant possessed the capacities requisite to qualify as a witness under
Rule 17."
52 See discussion under Cases 3 and 4 supra.
52 Ibid.
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THE INCORPORATION OF REVISED RULES OF EVIDENCE
62-66 IN THE CALIFORNIA CODES

In the preceding portions of this study, consideration has been given
to the desirability of adopting the Uniform Rules of Evidence as the
law of evidence in California. The Law Revision Commission having
tentatively recommended revision of the Uniform Rules (the Uniform
Rules as revised by the Commission are referred to herein as the "Re-
vised Rules"), it behooves us to consider the changes in the existing
statutory law that may be needed if the Revised Rules are enacted as
law in California. We propose in this portion of the study to explore
the problems incident to, and to make recommendations concerning,
the incorporation in the California Codes of the Revised Rules.

General Policies to be Followed in the Incorporation of
the Revised Rules in the California Law

Location of the Revised Rules in the Code

Part IV of the Code of Civil Procedure is the principal source of
statutory rules of evidence applicable to civil, criminal and probate
proceedings.' It seems, therefore, that any large-scale revision of the
law of evidence belongs in Part IV, and it is recommended that the
Revised Rules be incorporated in that part.

General Comparison of Present Statutory Hearsay
Law and Uniform Rules 62-66

Uniform Rules 62-66 purport to provide a complete system goyern-
ing the admission and exclusion of hearsay evidence. The format of
these Rules is: (a) Definitional provisions-Rule 62 and Rule 63, intro-
ductory paragraph ; (b) Statement of general rule that hearsay is
inadmissible-Rule 63, introductory paragraph; (c) Statement of 31
exceptions to the general rule-Rule 63, subdivisions (1)-(31).

Although we have today in California numerous code provisions re-
specting hearsay, these provisions are not organized in any structure
comparable to the orderly format of Uniform Rules 62-66. Thus, al-
though we have a multiplicity of statutory exceptions to the hearsay
rule, we do not have any statutory definition of hearsay evidence, nor
any statutory statement of the general rule. Moreover the statutory
exceptions are not stated as such, nor are they collected together in
1 Section 1 of the Code of Civil Procedure provides : "This act shall be known as The

Code of Civil Procedure of California, and is divided into four parts, as follows:
Part I. Of Courts of Justice.

II. Of Civil Actions.
III. Of Special Proceedings of a Civil Nature.
IV. Of Evidence."

Section 1102 of the Penal Code provides: "The rules of evidence in civil actions
are applicable also to criminal actions, except as otherwise provided in this code."

Section 1230 of the Probate Code provides in part as follows : "All issues of
fact joined in probate proceedings must be tried in conformity with the require-
ments of the rules of practice in civil actions."

( 590)
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any one place, nor are they inconsiderable in number. In consequence,
our present mass of legislative hearsay law can scarcely be called a
system. It is in fact so disorganized and so disorderly that, taken as a
whole, it is entirely unsystematic.

Nevertheless, we shall now attempt a general description of our pres-
ent hearsay code provisions and a comparison, in general terms, of such
provisions with Uniform Rule 63.

Practically all of our hearsay statutes consist of exceptions to the
hearsay rule. For descriptive purposes we may call them "general" and
"special" exceptions. In this context a general exception means a prin-
ciple of general application, like the principle of dying declarations or
declarations against interest. A special exception means a narrow ad
hoe exception in the nature of a rule of thumb directed only to a
specially limited situation.

To illustrate, Code of Civil Procedure Section 1870(4) provides in
part as follows :

[E]vidence may be given upon a trial of . . . [t]he act or dec-
laration, verbal or written, of a deceased person in respect to the
relationship, birth, marriage, or death of any person related by
blood or marriage to such deceased person . . . .

Under the classification we have in mind this is a "general" exception.
On the other hand Agricultural Code Section 920 provides as follows :

Any sample taken by an enforcement officer in accordance with
rules and regulations promulgated under the provisions of this
article for the taking of official samples shall be prima facie evi-
dence, in any court in this State, of the true condition of the en-
tire lot from which the sample was taken. A written report issued
by the State Seed Laboratory showing the analysis of any such
sample shall be prima facie evidence, in any court in this State,
of the true analysis of the entire lot from which the sample was
taken.

This we regard as a "special" exception.
Analogues of the general exceptions are found in the subdivisions of

Uniform Rule 63 and in subdivisions (1) to (31) of Revised Rule 63.
For example, the pedigree exception above quoted is roughly analogous
to subdivisions (23)-(26) of Rule 63. On the other hand, since Uniform
Rule 63 and subdivisions (1) to (31) of Revised Rule 63 for the most
part fashion the exceptions in general terms and since the statutory
special exceptions deal with minutiae, we find in the subdivisions of
Rule 63 no counterparts of the special exceptions (except, of course, to
the extent that a special exception is a minute application of a general
principle stated in a subdivision).

General Program for Adjusting the Present Hearsay Code
Provisions to the Adoption of Revised Rules 62-66

Of course, the proposed adoption of Revised Rules 62-66 must be
accompanied by appropriate recommendations concerning adjustments
in the present statutes. Ideally and logically, since the rules are a total
system, the appropriate adjustment would be a total repeal of all

10-99700
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statutes now dealing with hearsay. It is believed, however, that as the
study progresses, this ideal will appear to be impossible to accomplish.

The program proposed herein is therefore something less than the
ideal which the demands of abstract logic and considerations of sym-
metry require.

Speaking generally the program is as follows:
1. Repeal specifically all of the present code provisions which create

general hearsay exceptions that are either inconsistent with or sub-
stantially coextensive with the Revised Rule 63 counterparts of such
provisions.

2. Leave intact the remainder of our present statutory hearsay law.
We now turn to the analysis and discussion of the code provisions

which we submit in support of this program.

The Four Groups of Statutes

Subdivisions (1) to (31) of Revised Rule 63 are exceptions to the
hearsay rule whereby certain evidence is declared to be admissible not-
withstanding such evidence is hearsay. Virtually all of our statutory
law relating to hearsay likewise declares the admissibility of hearsay
evidence and, like subdivisions (1) to (31) of Revised Rule 63, these
statutes therefore operate as exceptions to the hearsay rule.

Comparing our statutory exceptions with the exceptions stated in
subdivisions (1) to (31) of Revised Rule 63, we find that the statutory
exceptions fall into the following four groups :

1. Those which are more restrictive than the exceptions provided in
subdivisions (1) to (31) of Revised Rule 63.

Illustration: Code of Civil Procedure Section 1870(4) provides in
part as follows :

[E] vidence may be given upon a trial of the following facts: . . .

in criminal actions, the act or declaration of a dying person, made
under a sense of impending death, respecting the cause of his
death . . . .

On the other hand, Revised Rule 63(5) makes dying declarations ad-
missible in civil as well as criminal actions and does not limit the sub-
ject matter of the declaration to the cause of the declarant's death.

2. Those which are substantially coextensive with the exceptions pro-
vided in subdivisions (1) to (31) of Revised Rule 63.

Illustration: Code of Civil Procedure Sections 1953e -1953h (the Uni-
form Business Records as Evidence Act) is coextensive with Revised
Rule 63 (13).

3. Those which are more liberal than the exceptions provided in sub-
divisions (1) to (31) of Revised Rule 63.

Illustration: Code of Civil Procedure Section 1849 provides in part
as follows :

Where . . . one derives title to real property from another, the
declaration, act, or omission of the latter, while holding the title,
in relation to the property, is evidence against the former.
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Under this section the declaration is admissible irrespective of the avail-
ability of the declarant. Per contra, under Revised Rule 63(10), such
declaration is admissible only if the declarant is unavailable as a wit-
ness.

Further illustration: Penal Code Section 1107 provides that in a
prosecution for forging the note of a corporation, the fact of incorpo-
ration may be proved by reputation. But Revised Rule 63(28) permits
reputation evidence only to establish a person's character or trait of
character.

4. Those which are minute applications of a principle stated in sub-
divisions (1) to (31) of Revised Rule 63.

Illustration: Revised Rule 63(17) makes admissible a writing pur-
porting to be a copy of an official record or of an entry therein. Busi-
ness and Professions Code Section 8923 provides for admissibility of
copies of records and papers in the office of the Yacht and Ship Brokers
Commissioner. The latter is, of course, a miniscule application of the
principle of the former.

It is believed that practically all of our statutory hearsay law falls
within the above four classifications. There is, however, a small re-
siduum which is not included. Thus, we have a few special statutes
which operate in this fashion : they forbid the application of a principle
stated in a Revised Rule 63 subdivision to a particular situation.

Illustration: Under Vehicle Code Section 20013, a person's accident
report is not admissible against him. This forbids the application to
this particular situation of the admissions principle stated in Revised
Rule 63(7).

Such legislation is, so to speak, an exception to an exception stated
in a Revised Rule 63 subdivision.

Each of these groups of our present hearsay statutes presents special
problems of adjustment in connection with incorporating Revised Rules
62-66 into the California codes. We shall now explore these problems
with reference to each group and, then, we shall attempt to formulate
appropriate recommendations.

Groups One and Two (General Statutory Exceptions More Restrictive Than
or Coextensive With Subdivisions (1) to (31) of Revised Rule 63). The prob-
lems here are not acute. It seems self-evident that, to the extent that
our present statutory statements of the traditional hearsay exceptions
are more restrictive than their Revised Rule 63 counterparts, such
statutes should be repealed. For example, in proposing Revised Rule
63(5), covering the dying declaration exception, we would certainly
propose repeal of that portion of Code of Civil Procedure Section 1870
which states this exception in more restrictive form than subdivision
(5) of Revised Rule 63.

The only problem we find in this area grows out of a few statutes
currently in force which operate to forbid the application of a tradi-
tional hearsay exception to a particular situation, as Vehicle Code Sec-
tion 20013 mentioned above. This, however, does not (we think) require
any special adjustment. Presently, this Vehicle Code section operates
as an exception to the general admissions principle stated in Code of
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Civil Procedure Section 1870(2) (" evidence may be given . . . of . . .

the . . . declaration . . . of a party, as evidence against such party").
The substitution of the Revised Rule 63 admissions principle-i.e., the
substitution of subdivision (7) of Revised Rule 63-for Code of Civil
Procedure Section 1870(2) would not (we think) be interpreted as
intended to affect the Vehicle Code section.

As to group two : again it seems self-evident that in proposing some-
thing coextensive with a present code section or sections we should
recommend repeal of such section or sections.

Group Three (Statutory Exceptions More Liberal Than Subdivisions (1) to
(31) of Revised Rule 63). Above we have partially illustrated this type
of statute. We now proceed to develop the illustrations more fully.
Penal Code. Section 315 provides in part :

[I]n all prosecutions for keeping or resorting to [a house of
ill -fame] . . . common repute may be received as competent evi-
dence of the character of the house, the purpose for which it is kept
or used, and the character of the women inhabiting or resorting
to it.

As pointed out above Penal Code Section 1107 provides in part :
Upon a trial for forging any bill or note purporting to be the

bill or note of an incorporated company . . . the incorporation of
such . . . company . . . may be proved by general reputation

These, it seems, are two instances of reputation evidence which would
now be admissible but which would be inadmissible under subdivisions
(1) to (31) of Revised Rule 63. Reputation evidence is hearsay under
Revised Rule 63 and the exceptions to Revised Rule 63 relating to
reputation-subdivisions (26)-(28)-do not cover the two kinds of
reputation specified in the two sections of the Penal Code.

Probate Code Section 372 provides that subject to certain conditions
the court may "as evidence of the execution" of a contested will
"admit proof of the handwriting . . . of any of the subscribing wit-
nesses." Such proof seems to involve a hearsay statement by the sub-
scribing witness (namely, that he saw the will executed).2 We find
nothing in the subdivisions (1) to (31) of Revised Rule 63 which
would make such evidence admissible.

Another illustration is Code of Civil Procedure Section 1870(5),
which provides in part as follows :

[E]vidence may be given . . . of the following facts : . . . After
proof of a partnership or agency, the act or declaration of a
partner or agent of the party, within the scope of the partner-
ship or agency, and during its existence. The same rule applies to
the act or declaration of a joint owner, joint debtor, or other per-
son jointly interested with the party . . . . [Emphasis added.]

We note the following concerning the second sentence. Uniform Rule
63(10), as originally drafted, would have made admissible against a
2 See 5 Wiamorm, EVIDENCE § 1505 et seq.
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party the declaration of a person jointly interested with the party pro-
vided such declaration was against the interest of the declarant (as
usually it would be). Such declaration would be admissible even
though the declarant is available. That is, Uniform Rule 63(10) in its
original form would have covered most of the ground embraced by Code
of Civil Procedure Section 1870(5), second sentence. Revised Rule
63(10), however, requires the unavailability of the declarant and
does not cover, as Section 1870(5) now does, declarations of an avail-
able declarant.

Other instances are as follows: Civil Code Section 224m (written
statement by person relinquishing child for adoption constitutes prima
facie evidence of facts recited) ; Section 1263 (declaration of home-
stead prima facie evidence of facts stated) ; Section 2924 (certain
recitals in deed prima facie evidence of facts recited).

The foregoing constitutes a partial collection of present statutory
exceptions which are more liberal than the subdivisions (1) to (31)
of Revised Rule 63.3 These exceptions, it seems, admit that which Re-
vised Rule 63 would exclude altogether.

This seems to raise the following questions for decision:
1. Should these code provisions be repealed or continued in operation?
2. If they should be continued, how should this be accomplished?
A categorical answer cannot be given to the first question. As a

general rule, it is recommended that the decision be to continue the
provisions in force. We perceive no reason to narrow the present scope
of admissible hearsay. Nonetheless, in certain instances the statement
of a narrower rule of admissibility in the URE and the Revised Rules
constitutes a conscious rejection of a form of evidence deemed untrust-
worthy. In these instances, of course, it is necessary to repeal the
existing statutory statement of the unsound rule. In most cases,
though, we think present law should be preserved to the extent that
it makes admissible what the rules would make altogether inadmissible.

Turning then to the second question-how to continue present law in
force-the answer is (we think) to amend Rule 63 by adding thereto
a new subdivision to be numbered (32) and to read as follows:

(32) Hearsay evidence declared to be admissible by any other
law of this State.4

Group Four (Statutory Exceptions Which Are Minute Applications of Rule 63
Principles). The provisions which fall under this head are narrow pro-
visions making admissible certain copies of certain documents and
records. Such provisions are simply small applications of the large
principle stated in Revised Rule 63(17). It may be thought, therefore,
that to leave these statutes in the books would make the codes need-
lessly prolix and untidy. It is our belief, however, that specific repeal
of these provisions would be an intricate operation which would not
3 See infra for a complete collection.

The Utah Committee added a similar subdivision to its revision of the Uniform
Rules which reads as follows:

"(32) Statutory Exceptions to the Hearsay Rule Not Repealed. All state-
ments which are admissible under the provisions of the statutes of this state;'
UTAH FINAL DaArr 43.

MJN 2284



596 CALIFORNIA LAW REVISION COMMISSION

be worth the man-hours it would require to produce repeal and to make
the adjustments incident to such repeal. We advise, therefore, against
any attempt to effect specific repeal of the provisions in question.

If such provisions are not to be repealed specifically, what then?
Our idea is to incorporate in the Revised Rules an amendment whereby
such provisions are identified in terms of general reference and
whereby in such terms it is provided for continuing the provisions in
force. For this purpose we suggest adding Revised Rule 66.1 as fol-
lows :

Rule 66.1. Nothing in Rules 62 to 66, inclusive, shall be con-
strued to repeal by implication any other provision of law relat-
ing to hearsay evidence.

In evaluating this proposal it should be remembered that Revised
Rule 66.1 would have no effect on those general code provisions which
are coextensive or substantially coextensive with subdivisions (1) to
(31) of Revised Rule 63, since under our proposed program such pro-
visions would be specifically repealed. The sole purpose and proposed
effect of Revised Rule 66.1 is to clarify the status of the numerous
special code provisions which are consistent with or more liberal than
subdivisions (1) to (31) of Revised Rule 63. As pointed out above,
in our opinion these are too numerous and too much enmeshed with the
various acts of which they are a part to make specific repeal a feasible
venture. Moreover, it seems unwise to have the status of all such pro-
visions in doubt. The only course remaining is, we think, to declare
the continued vitality of these provisions. The purpose and intent of
proposed Revised Rule 66.1 is to make such declaration.

Statutes to be Revised, Retained or Repealed
In this part we propose (1) to indicate all of the California legisla-

tion touching hearsay which our research has disclosed, and (2) to
indicate how such legislation would be affected by the proposals set
forth above.

All of the codes have been examined and also Deering's General
Laws.

We shall first give the relevant provisions of the Code of Civil
Procedure, next those of the Civil, Penal and Probate Codes, and
thereafter those of other codes in the alphabetical order of such other
codes.

Code of Civil Procedure

Section 17 provides in part:
The following words have in this code the signification attached

to them in this section, unless otherwise apparent from the con-
text : . . . 7. The word "state," when applied to the different
parts of the United States, includes the District of Columbia and
the territories . . . .

Revised Rule 62(5) provides " 'State' includes each of the United
States and the District of Columbia." Revised Rule 63(15) refers to
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"state or territory of the United States" and Revised Rule 63(19)
refers to "state or nation."

It is recommended that subdivision (5) of Revised Rule 62 be omit-
ted, as not needed in view of the provisions of Code of Civil Procedure
Section 17(7). Although the latter defines "state" to include both the
District of Columbia and the territories, this would not change the
scope of Revised Rule 63 (15), which expressly includes territories.
Nor would it change what we suspect to be the intent of Revised Rule
63(19), namely that it is intended to apply to territorial records.

Section 273 provides :
The report of the official reporter, or official reporter pro tem-

pore of any court, duly appointed and sworn, when transcribed and
certified as being a correct transcript of testimony and proceed-
ings in the case, is prima facie evidence of such testimony and
proceedings.

No repeal of Section 273; it continues in force under Revised Rule
63(32) and Revised Rule 66.1.

Section 1846 provides:
A witness can be heard only upon oath or affirmation, and upon

a trial he can be heard only in the presence and subject to the ex-
amination of all the parties, if they choose to attend and examine.

No repeal of Section 1846. Possibly a witness's statements made at
a hearing upon private or ex parte examination of the witness would
not fall within the Revised Rule 63 definition of hearsay. Therefore,
Section 1846 had better remain as a protection against such private
or ex parte examination.

Section 1848 provides :
1848. The rights of a party cannot be prejudiced by the decla-

ration, act, or omission of another, except by virtue of a particular
relation between them ; therefore, proceedings against one cannot
affect another.

No repeal of Section 1848 ; it continues in force under Revised Rule
63(32) and Revised Rule 66.1.

Section 1849 provides:
1849. Where, however, one derives title to real property from

another, the declaration, act, or omission of the latter, while hold-
ing the title, in relation to the property, is evidence against the
former.

Repeal Section 1849. If a predecessor in interest is unavailable as
a witness, his declarations against interest in regard to his title are
admissible under Revised Rule 63(10). If the declarant is available
as a witness, he may be called and asked about the subject matter of
the declaration ; and if he testifies inconsistently, the prior statement
may then be shown under Revised Rule 63(1) (a) to prove the truth
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of its contents. Hence, Section 1849 has significance only if the de-
clarant is unavailable and the statement cannot be classified as a
declaration against interest.

The hearsay exception stated in this section-and the similar rule
relating to the statements of joint owners, joint obligors and other
persons with joint interests which is stated in Section 1870(5) of the
Code of Civil Procedure-was apparently omitted from the Uniform
Rules by design and not by inadvertence.

The Uniform Law Commissioners explain that subdivisions (7)
through (9) of Rule 63-relating to admissions, adoptive admissions
and vicarious admissions-` `adopt the policy of Model Code Rules 506,
507 and 508." 5 The American Law Institute explanation for omitting
the hearsay exception for statements of predecessors and persons with
joint interests is as follows :

The common law rules covering the first three situations [dec-
larations of joint obligors or joint obligees, declarations of joint
tenants, and declarations of predecessors in interest] do not
expressly require that the declaration be against the interest of
the declarant. In the cases dealing with declarations of joint
obligors and joint obligees, and joint tenants, the admitted declara-
tions are always against such interest. In cases dealing with declara-
tions of a predecessor in interest, the English courts admit only
those affecting the quantity or quality of the declarant's inter-
est, and all the admitted declarations are against interest. The
American cases admit also declarations which affect only the
declarant's power to convey. In all but two or three stray in-
stances, the admitted declarations were against interest. There
is no reason why a hearsay declaration . . . which is self serving
or which has no indicium of verity should be received against
the party merely because he happens to be in the relation of
joint obligor, or joint owner, or predecessor in interest with the
declarant. The application of the common law rules has resulted
in absurd distinctions, particularly in bankruptcy actions and
actions for wrongful death and on policies of insurance. This Rule,
therefore, rejects the statement of the common law to this extent,
and takes care of these declarations under Rule 509 [declarations
against interest]. In so doing, it is contrary to only two or three
decisions, none of which carefully considered the problem.6

The foregoing argument assumes the availability of the declarant,
for under the Model Code all hearsay evidence was admissible if the
declarant was unavailable. Although the Commissioners on Uniform
State Laws rejected the Model Code's principle that hearsay from
unavailable declarants should be admissible, they apparently accepted
the reasons stated for omitting this common law exception to the hear-
say rule. These reasons are as germane to our present problem as they
were to the Model Code. Thus, to the extent that Section 1849 is
significant, it states an unsound rule and should be repealed.
5 Comment, URE 63(7).
5 Model Code pp. 252-53.
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Section 1850 provides :
Where, also, the declaration, act, or omission forms part of a

transaction, which is itself the fact in dispute, or evidence of the
fact, such declaration, act, or omission is evidence, as part of the
transaction.

Repeal Section 1850; this section, it seems, is the nineteenth century
version of the so-called res gestae doctrine. It should be regarded as
superseded by Revised Rule 63(4) and should be repealed.

Section 1851 provides:
And where the question in dispute between the parties is the

obligation or duty of a third person, whatever would be the evi-
dence for or against such person is prima facie evidence between
the parties.

Repeal Section 1851; it is superseded by Revised Rule 63(9) (c) and
(21.1).

Section 1852 provides :
The declaration, act, or omission of a member of a family who

is a decedent, or out of the jurisdiction, is also admissible as evi-
dence of common reputation, in cases where, on questions of pedi-
gree, such reputation is admissible.

Repeal Section 1852 ; it is superseded by pedigree rules, Revised Rule
63(23)-(27).

Section 1853 provides :
The declaration, act, or omission of a decedent, having sufficient

knowledge of the subject, against his pecuniary interest, is also
admissible as evidence to that extent against his successor in in-
terest.

Repeal Section 1853; it is superseded by Revised Rule 63(10).

Section 1854 provides :
When part of an act, declaration, conversation, or writing is

given in evidence by one party, the whole on the same subject may
be inquired into by the other ; when a letter is read, the answer
may be given; and when a detached act, declaration, conversation,
or writing is given in evidence, any other act, declaration, conver-
sation, or writing, which is necessary to make it understood, may
also be given in evidence.

No repeal of Section 1854. To the extent that this section makes
hearsay admissible, we may regard the section as a special exception to
the hearsay rule. Under proposed Revised Rule 63(32) and Revised
Rule 66.1, Section 1854 would be continued in operation.
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Section 1855a provides :
When, in any action, it is desired to prove the contents of any

public record or document lost or destroyed by conflagration or
other public calamity and after proof of such loss or destruction,
there is offered in proof of such contents (a) any abstract of title
made and issued and certified as correct prior to such loss or de-
struction, and purporting to have been prepared and made in the
ordinary course of business by any person, firm or corporation en-
gaged in the business of preparing and making abstracts of title
prior to such loss or destruction ; (b) any abstract of title, or of
any instrument affecting title, made, issued and certified as correct
by any person, firm or corporation engaged in the business of in-
suring titles or issuing abstracts of title to real estate, whether the
same was made, issued or certified before or after such loss or des-
truction and whether the same was made from the original records
or from abstracts and notes, or either, taken from such records in
the preparation and upkeeping of its, or his, plant in the ordinary
course of its business, the same may, without further proof, be ad-
mitted in evidence for the purpose aforesaid. No proof of the loss
of the original document or instrument shall be required other than
the fact that the same is not known to the party desiring to prove
its contents to be in existence ; provided, nevertheless, that any
party so desiring to use said evidence shall give reasonable notice
in writing to all other parties to the action who have appeared
therein, of his intention to use the same at the trial of said action,
and shall give all such other parties a reasonable opportunity to
inspect the same, and also the abstracts, memoranda, or notes from
which it was compiled, and to take copies thereof.

No repeal of Section 1855a; it remains in effect under Revised Rule
63(32) and Revised Rule 66.1. The destruction or loss of a document
excuses nonproduction of the document as proof of its terms and lays a
foundation for secondary evidence under both Code of Civil Procedure
Section 1855 and Uniform Rule 70. If, however, such secondary evidence
is hearsay, e.g., a certificate or an affidavit (cf. viva voce testimony of a
witness who testifies from present memory as to the terms of the docu-
ment), we must find some exception to the hearsay rule to make it
admissible. When the hearsay is in the form of a purported certificate,
i.e., a certified copy by the custodian of the public document, the evi-
dence (though hearsay) is admissible under Revised Rule 63(17) and
its Code of Civil Procedure counterparts. Section 1855a, however, deals
with a special and different kind of hearsay, viz, the abstracts therein
specified. These abstracts would not be made admissible by Revised Rule
63(17). Possibly they would be admissible under Revised Rule 63(13).

In any event it seems wise to leave Section 1855a intact in order to be
sure that the method of proof therein provided for continues in force.

Section 1870 provides in part :
In conformity with the preceding provisions, evidence may be

given upon a trial of the following facts : . . .

2. The act, declaration, or omission of a party, as evidence
against such party;
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3. An act or declaration of another, in the presence and within
the observation of a party, and his conduct in relation thereto;

4. The act or declaration, verbal or written, of a deceased person
in respect to the relationship, birth, marriage, or death of any per-
son related by blood or marriage to such deceased person ; the act or
declaration of a deceased person done or made against his interest
in respect to his real property; and also in criminal actions, the
act or declaration of a dying person, made under a sense of im-
pending death, respecting the cause of his death;

5. After proof of a partnership or agency, the act or declaration
of a partner or agent of the party, within the scope of the partner-
ship or agency, and during its existence. The same rule applies to
the act or declaration of a joint owner, joint debtor, or other person
jointly interested with the party;

6. After proof of a conspiracy, the act or declaration of a con-
spirator against his co-conspirator, and relating to the conspiracy;

7. The act, declaration, or omission forming part of a transaction,
as explained in Section 1850 ;

8. The testimony of a witness deceased, or out of the jurisdiction,
or unable to testify, given in a former action between the same
parties, relating to the same matter ;

11. Common reputation existing previous to the controversy,
respecting facts of a public or general interest more than thirty
years old, and in cases of pedigree and boundary; . . .

13. Monuments and inscriptions in public places, as evidence of
common reputation; and entries in family bibles, or other family
books or charts ; engravings on rings, family portraits, and the like,
as evidence of pedigree . . . .

Repeal Section 1870(2); it is superseded by Revised Rule 63(7).
Note : Revised Rule 63(7) refers only to "statement." On the other
hand Section 1870(2) refers to "act, declaration or omission." How-
ever, under Revised Rule 62(1) "statement" includes assertive acts or
conduct. Under Revised Rule 63 only statements are hearsay. Thus non-
assertive acts or omissions are admissible as nonhearsay. Thus Revised
Rule 62(1) plus Revised Rule 63 plus Revised Rule 63(7) would cover
the area of "act, declaration or omission" of a party now embraced by
Section 1870(2).

Repeal Section 1870(3); it is superseded by Revised Rule 63(8) (b).
Repeal Section 1870(4). Clause one is superseded by Revised Rule

63(23) ; clause two is superseded by Revised Rule 63(10) ; clause three
is superseded by Revised Rule 63(5).

Repeal Section 1870(5). The first sentence is superseded by Revised
Rules 63 ( 8 ) ( a ) and (9 ) ( a ) . The second sentence should be repealed
for the reason stated in connection with Section 1849 ; supra.

Repeal Section 1870(6); it is superseded by Revised Rule 63(9) (b).
Repeal Section 1870(7); it is superseded by Revised Rule 63(4) (b).
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Repeal Section 1870(8); it is superseded by Revised Rule 63(3) and
(3.1).

Repeal Section 1870(11); it is superseded by Revised Rule 63(27).
Repeal Section 1870(13); it is superseded by Revised Rule 63(26),

(26.1) and (27).

Section 1893 provides:
Every public officer having the custody of a public writing, which

a citizen has a right to inspect, is bound to give him, on demand,
a certified copy of it, on payment of the legal fees therefor, and
such copy is admissible as evidence in like cases and with like effect
as the original writing.

Repeal second clause of Section 1893; it is superseded by Revised
Rule 63(17). Section 1888 defines "public writings" as:

1. The written acts or records of the acts of the sovereign au-
thority, of official bodies and tribunals, and of public officers, legis-
lative, judicial, and executive, whether of this State, of the United
States, of a sister State, or of a foreign country;

2. Public records kept in this state of private writings.
Section 1894 divides public writings into four classes: "1. Laws;

2. Judicial records ; 3. Other official documents ; 4. Public records, kept
in this State, of private writings." All other writings are private
writings.'

Under these sections it has been repeatedly held that all writings by
public officers in the course of their duties are not necessarily "public
writings".8 A record in a public office is a "public writing" only if it
is itself an act or record of an act of a public officer.9 In Coldwell v.
Board of Public Works,u) the Supreme Court held that "a large num-
ber of incompleted and unapproved maps, plans, estimates, studies,
reports, and memoranda relating more or less directly to the Hetch
Hetchy project, some of which [were] prepared or [were] in the course
of preparation by the City Engineer's assistants, some of which [had]
been left there by employees of previous administrations but none of
which [had] been finally approved by the City Engineer or filed with
the Board of Public Works or made a part of any public or official
transaction" 11 were not public writings within the meaning of Section
1888 of the Code of Civil Procedure. The Coldwell case involved a citi-
zen's attempt to secure by mandamus the right to view and make copies
of certain documents and data in the City Engineer's office of the City
of San Francisco. The petitioner relied on Section 1892 of the Code of
Civil Procedure which gives all citizens the right to inspect and make
copies of "public writings." The Supreme Court, however, held that
this material did not constitute public writings until it received "some
official approval." Until such time the documents could not "be con-
sidered the act or the record of an act of the City Engineer or the
Board of Public Works." 12 Nonetheless, the court granted the peti-
7 CAL. CODE CIV. PROC. § 1889.
8 Coldwell v. Board of Public Works, 187 Cal. 510, 202 Pac. 879 (1921) ; Pruett v.

Burr, 118 Cal. App.2d 188, 257 P.2d 690 (1953).
Mushet v. Department of Public Service, 35 Cal. App. 630, 170 Pac. 642 (1917).

10 187 Cal. 510, 202 Pac. 647 (1921).
11/d. at 513, 202 Pac. at 880.
12 Id. at 519, 202 Pac. at 882.
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tioner the right to inspect the document upon the authority of Political
Code Section 1032 (now Government Code Section 1227). This section
states "the public records and other matters in the office of any officer"
are open to the inspection of any citizen of the State. The Supreme
Court held that, although the City Engineer's records were not public
writings, they were "other matters" in the office of the City Engineer
and, therefore, were open to inspection.

The second clause of Section 1893 provides that a copy of a "public
writing," properly certified, is admissible as evidence with like effect
as the original writing. Its narrow provisions are fully superseded by
Revised Rule 63(17) which provides that a properly authenticated copy
of any "writing in the custody of a public officer" is admissible to
prove the content of the writing.

Section 1901 provides:
A copy of a public writing of any state or country, attested by

the certificate of the officer having charge of the original, under the
public seal of the state or country, is admissible as evidence of such
writing.

Repeal Section 1901; it is superseded by Revised Rule 63(17).

Section 1905 provides :
A judicial record of this state, or of the United States, may be

proved by the production of the original, or by a copy thereof,
certified by the clerk or other person having the legal custody
thereof. That of a sister State may be proved by the attestation of
the clerk and the seal of the court annexed, if there be a clerk and
seal, together with a certificate of the chief judge or presiding
magistrate, that the attestation is in due form.

Repeal Section 1905; it is superseded by Revised Rule 63(13), (15)
and (17).

Sections 1906 and 1907 provide :
1906. A judicial record of a foreign country may be proved by

the attestation of the clerk, with the seal of the court annexed, if
there be a clerk and a seal, or of the legal keeper of the record,
with the seal of his office annexed, if there be a seal, together with
a certificate of the chief judge, or presiding magistrate, that the
person making the attestation is the clerk of the court or the legal
keeper of the record, and, in either case, that the signature of such
person is genuine, and that the attestation is in due form. The
signature of the chief judge or presiding magistrate must be au-
thenticated by the certificate of the minister or ambassador, or a
consul, vice-consul, or consular agent of the United States in such
foreign country.

1907. A copy of the judicial record of a foreign country is also
admissible in evidence, upon proof :

1. That the copy offered has been compared by the witness with
the original, and is an exact transcript of the whole of it;
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2. That such original was in the custody of the clerk of the
court or other legal keeper of the same ; and,

3. That the copy is duly attested by a seal which is proved to
be the seal of the court where the record remains, if it be the record
of a court; or if there be no such seal, or if it be not a record of
a court, by the signature of the legal keeper of the original.

Repeal Sections 1906 and 1907 ; they are superseded by Revised Rule
63(13), (15) and (17).

Section 1918 provides :
Other official documents may be proved, as follows :

1. Acts of the executive of this state, by the records of the state
department of the state ; and of the United States, by the records
of the state department of the United States, certified by the heads
of those departments respectively. They may also be proved by
public documents printed by order of the Legislature or congress,
or either house thereof.

2. The proceedings of the Legislature of this state, or of con-
gress, by the journals of those bodies respectively, or either house
thereof, or by published statutes or resolutions, or by copies certi-
fied by the clerk or printed by their order.

3. The acts of the executive, or the proceedings of the legislature
of a sister state, in the same manner.

4. The acts of the executive, or the proceedings of the legislature
of a foreign country, by journals published by their authority, or
commonly received in that country as such, or by a copy certified
under the seal of the country or sovereign, or by a recognition
thereof in some public act of the executive of the United States.

5. Acts of a county or municipal corporation of this state, or of
a board or department thereof, by a copy, certified by the legal
keeper thereof, or by a printed book published by the authority of
such county or corporation.

6. Documents of any other class in this state, by the original,
or by a copy, certified by the legal keeper thereof.

7. Documents of any other class in a sister state, by the original,
or by a copy, certified by the legal keeper thereof, together with
the certificate of the secretary of state, judge of the supreme,
superior, or county court, or mayor of a city of such state, that
the copy is duly certified by the officer having the legal custody of
the original.

8. Documents of any other class in a foreign country, by the
original, or by a copy, certified by the legal keeper thereof, with a
certificate, under seal, of the country or sovereign, that the docu-
ment is a valid and subsisting document of such country, and the
copy is duly certified by the officer having the legal custody of the
original, provided, that in any foreign country which is composed
of or divided into sovereign and/or independent states or other
political subdivisions, the certificate of the country or sovereign
herein mentioned may be executed by either the chief executive or
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the head of the state department of the state, or other political sub-
division of such foreign country in which said documents are
lodged or kept, under the seal of such state or other political sub-
division ; and provided, further, that the signature of the sovereign
of a foreign country or the signature of the chief executive or of
the head of the state department of a state or political subdivision
of a foreign country must be authenticated by the certificate of
the minister or ambassador or a consul, vice consul or consular
agent of the United States in such foreign country.

9. Documents in the departments of the United States govern-
ment, by the certificate of the legal custodian thereof.

Repeal Section 1918; it is superseded by Revised Rules 63(13), (15)
and (17) and Rule 68.

Section 1919 provides :
A public record of a private writing may be proved by the

original record, or by a copy thereof, certified by the legal keeper
of the record.

Repeal Section 1919; it is superseded by Revised Rule 63(13), (15),
(17) and (19).

Sections 1919a -1919b set up an elaborate system for proof by certified
copy of the contents of church records.

No repeal of Sections 1919a -1919b; they continue in effect under Re-
vised Rule 63(32) and Revised Rule 66.1. Revised Rule 63(17) does
not seem to apply because church records are not "official" records and
Revised Rule 63(17) applies to proof by certified copy only of official
records. Sections 1919a and 1919b give us a means of proof not supplied
by the Revised Rules and these sections should be retained.

Section 1920 provides :
Entries in public or other official books or records, made in the

performance of his duty by a public officer of this State, or by
another person in the performance of a duty specially enjoined by
law, are prima facie evidence of the facts stated therein.

Repeal Section 1920 ; it is superseded by Revised Rule 63(13) and
(15).

Section 1920a provides :
Photographic copies of the records of the Department of Motor

Vehicles when certified by the department, shall be admitted in
evidence with the same force and effect as the original records.

Repeal Section 1920a. A "photographic copy" described in Section
1920a would, under Revised Rule 63(17) and Uniform Rule 1(13), be
"a writing purporting to be a copy of an official record." Uniform Rule
1(13) and Revised Rule 63(17) therefore make such photographic copy
admissible.
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Section 1920b provides
A print, whether enlarged or not, from any photographic film,

including any photographic plate, microphotographic film, or pho-
tostatic negative, of any original record, document, instrument,
plan, book or paper may be used in all instances that the original
record, document, instrument, plan, book or paper might have been
used, and shall have the full force and effect of said original for
all purposes; provided, that at the time of the taking of said photo-
graphic film, microphotographic, photostatic or similar reproduc-
tion, the person or officer under whose direction and control the
same was taken, attached thereto, or to the sealed container in
which the same was placed and has been kept, or incorporated in
said photographic film, microphotographic, photostatic or similar
reproduction, a certification complying with the provisions of Sec-

' tion 1923 of this code and stating the date on which, and the fact
that, the same was so taken under his direction and control.

No repeal of Section 1920b; it continues in effect under Revised Rule
63 (32) and Revised Rule 66.1. This section is much broader than Re-
vised Rule 63(17), which covers certified photographic copies (see above
under Section 1920a) but only such copies of official records. Section
1920b, however, extends to certified photographic copies of any record,
document or paper. Section 1920b is a highly desirable provision, not
incorporated in any of the provisions of the Uniform Rules or Revised
Rules. It should be retained intact.

Section 1921 provides:
A transcript from the record or docket of a justice of the peace

of a sister State, of a judgment rendered by him, of the proceed-
ings in the action before the judgment, of the execution and return,
if any, subscribed by the justice and verified in the manner pre-
scribed in the next section, is admissible evidence of the facts
stated therein.

Repeal Section 1921; it is superseded by Revised Rule 63(17).

Section 1925 provides :
A certificate of purchase, or of location, of any lands in this

State, issued or made in pursuance of any law of the United States,
or of this State, is primary evidence that the holder or assignee of
such certificate is the owner of the land described therein ; but this
evidence may be overcome by proof that, at the time of the location,
or time of filing a preemption claim on which the certificate may
have been issued, the land was in the adverse possession of the
adverse party, or those under whom he claims, or that the adverse
party is holding the land for mining purposes.

No repeal of Section 1925 ; it continues in effect under Revised Rule
63(32) and Revised Rule 66.1.
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Section 1926 provides :
An entry made by an officer, or board of officers, or under

the direction and in the presence of either, in the course of official
duty, is prima facie evidence of the facts stated in such entry.

Repeal Section 1926 ; it is superseded by Revised Rule 63(15).

Section 1927 provides :
Whenever any patent for mineral lands within the State of Cali-

fornia, issued or granted by the United States of America, shall
contain a statement of the date of the location of a claim or claims,
upon which the granting or issuance of such patent is based, such
statement shall be prima facie evidence of the date of such loca-
tion.

No repeal of Section 1926 ; it continues in effect under Revised Rule
63(32) and Revised Rule 66.1.

Section 1927.5 provides:
Duplicate copies and authenticated translations of original

Spanish title papers relating to land claims in this State, derived
from the Spanish or Mexican Governments, prepared under the
supervision of the Keeper of Archives, authenticated by the Sur-
veyor -General or his successor and by the Keeper of Archives, and
filed with a county recorder, in accordance with Chapter 281 of
the Statutes of 1865-6, are receivable as prima facie evidence in
all the courts of this State with like force and effect as the originals
and without proving the execution of such originals.

No repeal of Section 1926.5 ; it continues in effect under Revised Rule
63(32) and Revised Rule 66.1.

Section 1928 provides :
A deed of conveyance of real property, purporting to have been

executed by a proper officer in pursuance of legal process of any
of the courts of record of this state, acknowledged and recorded
in the office of the recorder of the county wherein the real prop-
erty therein described is situated, or the record of such deed, or a
certified copy of such record is prima facie evidence that the prop-
erty or interest therein described was thereby conveyed to the
grantee named in such deed.

No repeal of Section 1928 ; it continues in effect under Revised Rule
63(32) and Revised Rule 66.1.

Sections 1928.1-1928.4. These sections make admissible certain
federal records or certified copies thereof respecting the status of cer-
tain persons as dead, alive, prisoner of war, interned and so forth.

No repeal of Sections 1928.1-1928.4; these sections continue in effect
under Revised Rule 63(32) and Revised Rule 66.1.
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Section 1936 provides :
Historical works, books of science or art, and published maps or

charts, when made by persons indifferent between the parties,
are prima facie evidence of facts of general notoriety and interest.

Repeal Section 1936 ; it is superseded by Revised Rule 63 (31).

Section 1946 provides :
The entries and other writings of a decedent, made at or near

the time of the transaction, and in a position to know the facts
stated therein, may be read as prima facie evidence of the facts
stated therein, in the following cases:

1. When the entry was made against the interest of the person
making it.

2. When it was made in a professional capacity and in the ordi-
nary course of professional conduct.

3. When it was made in the performance of a duty specially
enjoined by law.

Repeal Section 1946. Section 1946(1) is superseded by Revised Rule
63 (10 ) ; Section 1946(2) is superseded by Revised Rule 63 (13 ) ; Sec-
tion 1946(3) is superseded by Revised Rule 63 and various specific
exceptions that will continue under Revised Rule 63(32) and Revised
Rule 66.1.

Section 1947 provides :
When an entry is repeated in the regular course of business,

one being copied from another at or near the time of the transac-
tion, all the entries are equally regarded as originals.

Repeal Section 1947; it is superseded by Revised Rule 63(13).

Section 1948 provides :
Every private writing, except last wills and testaments, may be

acknowledged or proved and certified in the manner provided
for the acknowledgement or proof of conveyances of real property,
and the certificate of such acknowledgement or proof is prima facie
evidence of the execution of the writing, in the same manner as
if it were a conveyance of real property.

No repeal of Section 1948 ; it continues in force under Revised Rule
63(32) and Revised Rule 66.1.

Section 1951 provides :
Every instrument conveying or affecting real property, acknowl-

edged or proved and certified, as provided in the Civil Code, may,
together with the certificate of acknowledgement or proof, be read
in evidence in an action or proceeding, without further proof ;
also, the original record of such conveyance or instrument thus
acknowledged or proved, or a certified copy of the record of such
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conveyance or instrument thus acknowledged or proved, may be
read in evidence, with the like effect as the original instrument,
without further proof.

No repeal of Section 1951; it continues in effect under Revised Rule
63(32) and Revised Rule 66.1.

Sections 1953e -1953h. (Uniform Business Records as Evidence
Act.)

Repeal Sections 1953e -1953h ; these sections are superseded by
Revised Rule 63 (13).

Sections 2009-2015. (Use of affidavits.)
No repeal of Sections 2009-2015 ; these sections continue in effect

under Revised Rule 63 (32) and Revised Rule 66.1.

Section 2047 provides :
A witness is allowed to refresh his memory respecting a fact,

by anything written by himself, or under his direction, at the
time when the fact occurred, or immediately thereafter, or at any
other time when the fact was fresh in his memory, and he knew
that the same was correctly stated in the writing. But in such case
the writing must be produced, and may be seen by the adverse
party, who may, if he choose, cross-examine the witness upon it,
and may read it to the jury. So, also, a witness may testify from
such a writing, though he retain no recollection of the particular
facts, but such evidence must be received with caution.

Repeal the second sentence of Section 2047 ; it is superseded by
Revised Rule 63 (1) (c).

Civil Code

Section 166 (Inventory prima facie evidence)
Section 224m (Written statement relinquishing child recit-

ing maker entitled to sole custody prima facie
evidence of sole custody)

Section 226 (Statement of person in connection with adop-
tion proceedings that person is entitled to cus-
tody of child prima facie evidence of fact)

Section 1183.5 (Certain recitals in military certificate or jurat
prima facie evidence of truth thereof)

Section 1189 (Out-of-state certificate of acknowledgement
prima facie evidence of facts stated in cer-
tificate)

Section 1190.1 (Certificate of acknowledgement by corpora-
tion prima facie evidence that instrument was
act of corporation pursuant to by-laws)

Section 1207 (Certified copy of record of defectively exe-
cuted instrument admissible)
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Section 1810.2

Section 2471

Section 2924
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No repeal of any of
in effect under Revised

Penal Code

Section 269b

(Declaration of homestead prima facie evidence
of facts stated)
(Certain record notation of mailing and date
prima facie evidence of such mailing)
(Certain certified copies of entries by clerk and
certain affidavits by printer presumptive evi-
dence of facts stated)
(Certain recitals in deed prima facie evidence
of facts recited)

above provisions of the Civil Code. All continue
Rule 63(32) and Revised Rule 66.1.

(Recorded certificate of marriage or certified
copy "proves the marriage" for purposes of
prosecution for adultery)

No repeal of Section 269b; it is continued in operation by Revised
Rule 63(32) and Revised Rule 66.1.

Section 315 (In prosecution for keeping house of ill -fame,
character of house and inmates provable by
reputation)

No repeal of Section 315 ; it continues in effect under Revised Rule
63(32) and Revised Rule 66.1.

Section 476a (Notice of protest admissible as proof of pre-
sentation, nonpayment and protest)

No repeal of Section 476a; it continues in effect under Revised Rule
63(32) and Revised Rule 66.1.

Section 686 provides :
In a criminal action the defendant is entitled :
1. To a speedy and public trial.
2. To be allowed counsel as in civil actions, or to appear and

defend in person and with counsel.
3. To produce witnesses on his behalf and to be confronted with

the witnesses against him, in the presence of the court, except that
where the charge has been preliminarily examined before a com-
mitting magistrate and the testimony taken down by question and
answer in the presence of the defendant, who has, either in person
or by counsel, cross-examined or had an opportunity to cross-
examine the witness; or where the testimony of a witness on the
part of the people, who is unable to give security for his appear-
ance, has been taken conditionally in the like manner in the pres-
ence of the defendant, who has, either in person or by counsel,
cross-examined or had an opportunity to cross-examine the witness,
the deposition of such witness may be read, upon its being satis-
factorily shown to the court that he is dead or insane, or can not
with due diligence be found within the state; and except also that
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in the case of offenses hereafter committed the testimony on behalf
of the people or the defendant of a witness deceased, insane, out
of jurisdiction, or who can not, with due diligence, be found
within the state, given on a former trial of the action in the pres-
ence of the defendant who has, either in person or by counsel,
cross-examined or had an opportunity to cross-examine the witness,
may be admitted.

Subdivision 3 of Section 686 now sets forth three exceptions to the
right of defendant in a criminal trial to confront the witnesses against
him. These exceptions purport to state the conditions under which the
court may admit testimony taken at the preliminary hearing, testimony
taken in a former trial of the action and testimony in a deposition that
is admissible under Penal Code Section 882. The section inaccurately
sets forth the existing law, for it fails to provide for the admission of
hearsay evidence generally or for the admission of testimony in a depo-
sition that is admissible under Penal Code Sections 1345 and 1362,
and its reference to the conditions under which depositions may be
admitted under Penal Code Section 882 is not accurate. As revised
Rule 63(3) and (3.1) covers the situations in which testimony in an-
other action or proceeding and testimony at the preliminary hearing is
admissible as exceptions to the hearsay rule, Section 686 should be
revised by eliminating the specific exceptions for these situations and
by substituting for them a general cross reference to admissible
hearsay. The present statement of the conditions under which a deposi-
tion may be admitted should also be deleted, and in lieu of the deleted
language there should be substituted language that accurately provides
for the admission of depositions under Penal Code Sections 882, 1345
and 1362.

Section 939.6 provides:
In the investigation of a charge, the grand jury shall receive no

other evidence than such as is given by witnesses produced and
sworn before the grand jury, furnished by legal documentary evi-
dence, or the deposition of a witness in the cases mentioned in
subdivision 3 of Section 686. The grand jury shall receive none
but legal evidence, and the best evidence in degree, to the exclu-
sion of hearsay or secondary evidence.

Repeal Section 939.6. Under Uniform Rule 2, the Uniform Rules
seem to apply to grand jury investigations. Since this seems to be so
and since Section 939.6 may be more restrictive than the Uniform Rules
on the question of what is "legal evidence," it seems desirable to
repeal the section.

Section 969 (b ) (Judicial and penitentiary records to establish
prior conviction)

No repeal of Section 969 (b) ; it continues in effect under Revised
Rule 63(32) and Revised Rule 66.1.

Section 1107 (In prosecution for forging note of corpora-
tion, incorporation provable by reputation)
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No repeal of Section 1107 ; it continues in effect under Revised Rule
63(32) and Revised Rule 66.1.

Section 1192.4 (Withdrawn plea of guilty may not be received
in evidence)

No repeal of Section 1192.4 This section qualifies the admissions
principle as stated in subdivision (7) of Revised Rule 63. However, no
adjustment of the rule seems necessary. (See text supra, at pp. 593-94.)

Sections 1334.2-
1334.3 (Certificate prima facie evidence under Uni-

form Act to secure the attendance of witnesses
from without the state in criminal cases)

No repeal of Sections 1334.2-1334.3 ; these sections continue in effect
under Revised Rule 63(32) and Revised Rule 66.1.

Section 4852.1 (Records admissible in application for restora-
tion of rights)

No repeal of Section 4852.1; it continues in effect under Revised Rule
63(32) and Revised Rule 66.1.

Probate Code

Sections 329 and 372 (Proof of execution of will by establishing sig-
nature of subscribing witness)

No repeal of Sections 329 and 372 ; these sections continue in force
under Revised Rule 63(32) and Revised Rule 66.1. See discussion in
text, supra at p. 594.

Sections 351 and 374 (Certain former testimony admissible)
No repeal of Sections 351 and 374; these sections continue in force

under Revised Rule 63(32) and Revised Rule 66.1.
Section 545 (Certain entries in register of actions prima

facie evidence)
No repeal of Section 545 ; it continues in operation under Revised

Rule 63(32) and Revised Rule 66.1.
Section 712 (Claim presented by notary, certificate prima

facie evidence of presentation and date)
No repeal of Section 712 ; it continues in force under Revised Rule

63(32) and Revised Rule 66.1.
Section 853 (Decree directing executor or administrator to

execute conveyance prima facie evidence of
correctness of proceedings and authority to
make conveyance)

No repeal of Section 853 ; it continues in force under Revised Rule
63(32) and Revised Rule 66.1.

Section 1174 (Judgment establishing death prima facie evi-
dence of death)

No repeal of Section 1174 ; it continues in operation under Revised
Rule 63(32) and Revised Rule 66.1.
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Section 1192 (Decree determining identity of heir prima
facie evidence of fact determined)

No repeal of Section 1192; it continues in force under Revised Rule
63(32) and Revised Rule 66.1.

Section 1233 (Affidavits admissible in uncontested probate
proceedings)

No repeal of Section 1233 ; it continues in force under Revised Rule
63(32) and Revised Rule 66.1.

Section 1435.7 (Certain medical certificate prima facie evi-
dence of facts stated therein)

Section 1461 (Certain affidavits prima facie evidence of facts
stated therein)

Sections 1653-1654,
1662.5, and
1664

No repeal of any of
,,f Revised Rule 63(32)

Agricultural Code

Section 160.97

Section 438

Section 746.4
Section 751

Section 768
Section 772
Section 782
Section 892.5

Section 893
Section 920

Section 1040
Section 1272

(Certain certificates prima facie evidence)
foregoing. All continue in operation by virtue
and Revised Rule 66.1.

(Proof of failure to file report creates pre-
sumption of no damage)
(Certain records, reports, audits, certificates,
findings, prima facie evidence)
(Certain certificates prima facie evidence)
(Like Section 746.4, supra)

(Like Section 746.4, supra)
(Like Section 746.4, supra)
(Like Section 746.4, supra)
(Certificates as to grade, quality and condition
of barley prima facie evidence of truth)
(Like Section 746.4, supra)
(Written analysis of state Seed Laboratory
prima facie evidence of true analysis)
(Like Section 746.4, supra)
(Like Section 746.4, supra)

No repeal of any of foregoing sections of Agricultural Code. All con-
tinue in force by virtue of Revised Rule 63(32) and Revised Rule 66.1.

Business and Professions Code

Section 162 (Certificate of custodian of records of Depart-
ment of Professional and Vocational Standards
prima facie evidence of certain facts)

Section 1001 (Like Section 4809, infra)
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Section 2376 (Clerk's record of suspension or revocation of
certificate to practice medicine prima facie evi-
dence)

Section 4809 (Register of Board of Examiners in Veterinary
Medicine prima facie evidence of matters con-
tained therein)

Section 4881 (Like Section 2376, supra)
Section 6766 (Certificate of registration presumptive evi-

dence of fact)
Section 8532 (Like Section 8923, infra)
Section 8923 (Certified copies of records in office of Yacht

and Ship Brokers Commission admissible to
same extent as original records)

Section 10078 (Like Section 8923, supra)
Section 14271 (Trade -mark registration prima facie evidence

of ownership)
Section 20768 (Motor fuel pump license tag evidence of pay-

ment of license fee)
No repeal of any of foregoing sections of Business and Professions

Code. All continue in force by virtue of Revised Rule 63(32) and Re-
vised Rule 66.1.

Corporations Code

Section 832 (Original or copy of by-laws or minutes prima
facie evidence of adoption of by-laws, holding
of meetings and action taken)

Section 833 (Corporate seals as prima facie evidence of exe-
cution)

Section 3904 (Certificate annexed to corporate conveyance
prima facie evidence of facts authorizing con-
veyance)

Section 6500 (Copy of designation of process agent sufficient
evidence of appointment)

Section 6503 (Certificate of Secretary of State of receipt of
process prima facie evidence of such receipt)

Section 6600 (Copy of articles of foreign corporation prima
facie evidence of incorporation)

Section 15011 ("An admission or representation made by any
partner concerning partnership affairs within
the scope of his authority as conferred by this
act is evidence against the partnership.")

No repeal of any of foregoing sections of Corporations Code. All con-
tinue in force by virtue of Revised Rule 63(32) and Revised Rule 66.1.
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Education Code

Section 12913 (Record of conviction admissible)
Sections 23258 and

23260 (Deed to Regents of University of California
prima facie evidence of certain facts)

Section 16958 (Copy of resolution declaring need for student
transportation district admissible)

No repeal of any of foregoing provisions of Education Code. All con-
tinue in force by virtue of Revised Rule 63(32) and Revised Rule 66.1.

Financial Code

Section 252 (Papers executed by Superintendent of Banks
admissible)

Section 255 (Reports by Superintendent of Banks, prima
facie evidence of facts stated in such reports)

Section 3010 (Certificate by Superintendent of Banks prima
facie evidence of certain facts)

Section 9303 (Verified copies of minutes presumptive evi-
dence of holding and action of meeting)

Section 9616 (Commissioner's written statement of his deter-
mination of assets prima facie evidence of cor-
rectness of determination)

No repeal of any of foregoing sections of Financial Code. All continue
in force by virtue of Revised Rule 63(32) and Revised Rule 66.1.

Government Code

Section 23211

Section 23326
Section 25172

Section 26662

Section 27335

Section 38009

Section 39341

Section 40807

Section 50113

Section 50433

(Verified petition prima facie evidence of facts
stated)
(Like Section 23211, supra)
(Sheriff's return upon subpoena prima facie
evidence)
(Return of sheriff on process or notices prima
facie evidence of facts stated in return)
(Certified copy of record prima facie evidence
of original stamp)
(Certain affidavit prima facie evidence of facts
stated)
(Deed of street superintendent prima facie evi-
dence of facts recited)
(Record with certificate prima facie evidence of
contents, passage and publication of ordinance)
(Certain certified copies prima facie evidence
of original)
(Proof of publication of notice by affidavit)
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Section 50443 (Resolution prima facie evidence of facts
stated)

Section 53874 (Deed prima facie evidence)
No repeal of any of foregoing sections of Government Code. All

continue in force by virtue of Revised Rule 63(32) and Revised
Rule 66.1.
Health and Safety Code

Section 10577 (Birth, death, marriage record prima facie evi-
dence of facts stated)

Section 14840 (Certificate prima facie evidence of facts
stated)

Section 24207 (Copy of resolution declaring need for air pol-
lution control district, admissible)

Section 26339 (Certificate of Chief of Division of Labora-
tories and Chief of Bureau of Food and Drug
Inspections prima facie evidence of facts
therein stated)

Section 26563 (Like Section 26339, supra)
No repeal of any of foregoing sections of Health and Safety Code.

All continue in force by virtue of Revised Rule 63(32) and Revised
Rule 66.1.

Insurance Code

Section 38 (Like Section 11022, infra)
Section 772 (Certain written statement prima facie evi-

dence of certain facts)
Section 1740 (Certificate of Commissioner certifying facts

found after hearing prima facie evidence of
facts)

Section 1819 (Like Section 1740, supra)
Section 11014 (Commissioner's certificate prima facie evi-

dence of existence of society)
Section 11022 (Affidavit of mailing prima facie evidence of

mailing)
Section 11028 (Like Section 11022, supra)
Section 11030 (Printed copies of constitution of society prima

fade evidence of legal adoption thereof)
Section 11139 (Commissioner's report prima facie evidence of

facts stated)
No repeal of any of foregoing sections of Insurance Code. All con-

tinue in force by virtue of Revised Rule 63(32) and Revised Rule 66.1.
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Labor Code

Section 1304

Section 1813

Section 1851
Section 6507

(Failure to produce permit or certificate prima
facie evidence of illegal employment)
(Failure to file report prima facie evidence of
no emergency)
(Like Section 1813, supra)

(Admissibility of safety orders)
No repeal of any of foregoing provisions of Labor Code. All continue

in force by virtue of Revised Rule 63(32) and Revised Rule 66.1.

Public Resources Code

Section 2311
Section 2318

Section 2320
Section 2322

Section 2323
Section 2606

Section 3234
Section 3428

(Certificate of surveyor prima facie evidence)
(Notice and affidavit prima facie evidence of
certain facts)
(Like Section 2318, supra)
(Record of location of mining claim admissi-
ble)
(Copy of record admissible)
(Grubstake contracts and prospecting agree-
ments prima facie evidence)
(Classified records)
(Record of assessment prima facie evidence)

Section 5559 (Like Section 2318, supra)

No repeal of any of foregoing sections of Public Resources Code. All
(save Section 3234) continue in force by virtue of Revised Rule
63(32) and Revised Rule 66.1. Section 3234 would continue effective in
same way as Vehicle Code Section 20013. See text, supra at pp. 593-94.

Public Utilities Code

Section 1901

Section 14358

Section 15531
Section 17510
Section 27258

(Copies of documents and orders evidence in
like manner as originals)
(Copy of order of exclusion prima facie evi-
dence of exclusion)
(Great register sufficient evidence)
(Like Section 14358, supra)
(Like Section 14358, supra)

No repeal of any of foregoing provisions of Public Utilities Code. All
continue in force by virtue of Revised Rule 63(32) and Revised Rule
66.1.

Revenue and Taxation Code

Section 1842 (Statement of secretary of board prima facie
evidence of certain facts)
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Section 1870

Section 2634
Section 2862

Section 3004
Section 3517
Section 3520
Section 4376

Section 6714
Section 7981

Section 10075

Section 11473
Section 12682

SeetiOn 12834

Section 15576

Section 16122

Section 18600

SectiOn 18647

Section 18834

- Section 19403
Section 23302

Section 25669

ASection 25761

z?!...1

Section 26252
Section 30303

No repeal of a
All continue in
Rule 66.1.

(Copy of order prima facie evidence of regu-
larity of proceedings)
(Like Section 2862, infra)
(Roll showing unpaid taxes prima facie evi-
dence of assessment and other matters)
(Like Section 2862, supra)
(Deed prima facie evidence of certain facts)
(Deed prima facie evidence)
(Abstract list showing unpaid taxes prima
facie evidence of certain facts)
(Like Section 10075, infra)
(Copy of return prima facie evidence of certain
facts)
(Certificate of State Board of Equalization
prima facie evidence of certain facts)
(Like Section 10075, supra)
(Controller's certificate prima facie evidence of
certain facts)
(Controller's lists prima facie evidence of cer-
tain facts contained therein)
(Appraiser's report prima facie evidence of
value of gift)
(Controller's certificate prima facie evidence of
imposition of tax)
(Certificate of Franchise Tax Board prima
facie evidence of assessment)
(Certificate of Franchise Tax Board presump-
tive evidence of certain facts)
(Certificate of Franchise Tax Board prima
facie evidence of certain facts)
(Like Section 18834, supra)
(Certificate of Secretary of State prima facie
evidence of suspension or forfeiture)
(Certificate of Franchise Tax Board prima
facie evidence of certain facts)
(Findings of Franchise Tax Board presump-
tive evidence of certain facts)
(Like Section 25669, supra)
(Certificate of State Board of Equalization
prima facie evidence of certain facts)

ny of foregoing sections of Revenue and Taxation Code.
force by virtue of Revised Rule 63(32) and Revised
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Streets and Highways Code

Section 6614 (Bond prima facie evidence)
Sections 6768

and 6790 (Certificate prima facie evidence)
Section 10423 (Deed of tax collector prima facie evidence of

matters it recites)
Section 22178 (Like Section 10423)
No repeal of any of the foregoing sections of the Streets and High-

ways Code. All continue in operation by virtue of Revised Rule 63(32)
and Revised Rule 66.1.

Unemployment Insurance Code

Section 1854 (Certificate prima facie evidence of certain
facts)

No repeal of Section 1854; it continues in force under Revised Rule
63(32) and Revised Rule 66.1.

Vehicle Code

Section 20013 (Accident report not admissible)
No repeal of Section 20013. See text, supra at pp. 593-94.
Section 40806 (On plea of guilty court may consider police

report, giving defendant notice and opportu-
nity to be heard)

No repeal of Section 40806; it continues in force under Revised Rule
63(32) and Revised Rule 66.1.

Section 40832 (Revocation or suspension of license by depart-
ment not admissible in any civil action)

No repeal of Section 40832. See text, supra at pp. 593-94.
Sections 40833

and 16005 (Departmental action not evidence on issue of
negligence)

No repeal of Sections 40833 and 16005. See text, supra at pp. 593-94.
Section 41103 (Proof of notice by certificate or affidavit)
No repeal of Section 41103 ; it continues in force by virtue of Revised

Rule 63(32) and Revised Rule 66.1.

Welfare and Institutions Code

Section 5355 (Evidence of bad repute in proceedings to
commit drug addict)

Section 6738 (Certificate prima facie evidence of sanity)
No repeal of Sections 5355 and 6738 ; these sections continue in force

under Revised Rule 63(32) and Revised Rule 66.1.
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The California Law Revision Commission was directed by Resolution Chapter 42
of the Statutes of 1956 to make a study "to determine whether the law of evidence
should be revised to conform to the Uniform Rules of Evidence drafted by the
National Conference of Commissioners on Uniform State Laws and approved by it
at its 1953 annual conference."

The Commission herewith submits its recommendation on this subject. The legis-
lation recommended by the Commission consists of (1) a proposed Evidence Code
that includes the best features of the Uniform Rules and of the existing California
law and (2) the necessary conforming adjustments in existing statutory law.

To assist the Commission in the formulation of this recommendation, Professor
James H. Chadbourn (formerly of the School of Law, University of California at
Los Angeles, now of the Harvard Law School) prepared comprehensive studies of
the Uniform Rules of Evidence and the corresponding California law. In addition,
the Commission considered other published materials relating to the Uniform Rules,
including recent legislation and court rules adopted in other states. Several compre-
hensive reports of committees appointed by the New Jersey Supreme Court and by
the New. Jersey Legislature were particularly helpful.

Utilizing this research material, the Commission drafted preliminary revisions of
the Uniform Rules and submitted them to a special committee of the State Bar of
California appointed to work with the Commission on the evidence project. The
Commission made further revisions in the Uniform Rules in response to the State
Bar committee's analysis and criticism of the Commission's preliminary proposals.
A revised version of each article of the Uniform Rules was then published as a
tentative recommendation of the Commission in a report which also contained the
related research study prepared by Professor Chadbourn. Nine tentative recommen-
dations and research studies relating to the Uniform Rules of Evidence, now pub-
lished in Volume 6 of the Commission's REPORTS, RECOMMENDATIONS, AND STUDIES,
were published in pamphlet form between August 1962 and June 1964:

Article I. General Provisions (April 1964)
Article II. Judicial Notice (April 1964)
Burden of Producing Evidence, Burden of Proof, and Presumptions (Replacing

Article III) (June 1964)
Article IV. Witnesses (March 1964)
Article V. Privileges (February 1964)
Article VI. Extrinsic Policies Affecting Admissibility (March 19641
Article VII. Expert and Other Opinion Testimony (March 1964)
Article VIII. Hearsay Evidence (August 1962)
Article IX. Authentication and Content of Writings (January 1964)

( 3 )
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The nine pamphlets containing the tentative recommendations were widely dis-
tributed. Copies were sent to all organizations, officials, lawyers, judges, and law
professors who had indicated that they would review and comment on the tentative
recommendations. Numerous persons and organizations reviewed the tentative rec-
ommendations and furnished the Commission with suggested revisions, many of
which are reflected in the proposed Evidence Code. Representatives of several or-
ganizations attended the Commission meetings at which the proposed code was
considered.

The Commission also retained Professor Ronan E. Degnan (of the School of Law,
University of California at Berkeley) to analyze and report on the statutory law
contained in Part IV of the Code of Civil Procedure. His report enabled the Com-
mission to integrate those portions of the Code of Civil Procedure relating to evi-
dence with the substance of the revised tentative recommendations into a single,
comprehensive Evidence Code.

In September 1964, a preliminary draft of the proposed Evidence Code was pub-
lished as Preprint Senate Bill No. 1. Copies of the preprinted bill were distributed
to interested persons and organizations and were made available to members of the
bench and bar at the annual meeting of the State Bar in Santa Monica in October
1964.

While the Commission was reviewing and revising the preprinted bill prior to
the 1965 legislative session, many of the groups that had commented on the tenta-
tive recommendations continued to provide the Commission with valuable sugges-
tions concerning both, the form and content of the proposed Evidence Code. Numer-
ous other persons and organizations also reviewed the preprinted bill and many of
their suggestions are incorporated in the proposed code.

Thus, although this recommendation is the responsibility of the Law Revision
Commission, it reflects the contributions of many persons throughout the State
whose efforts have contributed materially to the quality of the final product. The
Commission's indebtedness to many of these persons is recorded in the list of
acknowledgments that follows.

Respectfully submitted,

JOHN R. MCDONOUGH, JR.
Chairman
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OUTLINE OF PROPOSED LEGISLATION

EVIDENCE CODE

DIVISION 1. PRELIMINARY PROVISIONS AND
CONSTRUCTION

Sec.
1. Short title.
2. Common law rule construing code abrogated.
3. Constitutionality.
4. Construction of code.
5. Effect of headings.
6. References to statutes.
7. "Division," "chapter," "article," "section," "subdivision,"

and "paragraph."
8. Construction of tenses.
9. Construction of genders.

10. Construction of singular and plural.
11. "Shall" and "may."
12. Code effective January 1, 1967.

DIVISION 2. WORDS AND PHRASES DEFINED
Sec.

100. Application of definitions.
105. "Action."
110. "Burden of producing evidence."
115. "Burden of proof."
120. "Civil action."
125. "Conduct."
130. "Criminal action."
135. "Declarant."
140. "Evidence."
145. "The hearing."
150. "Hearsay evidence."
160. "Law."
165. "Oath."
170. "Perceive."
175. "Person."
180. "Personal property."
185. "Property."
190. "Proof."
195. "Public employee."
200. "Public entity."
205. "Real property."
210. "Relevant evidence."
220. "State."
225. "Statement."
230. "Statute."
235. "Trier of fact."
240. "Unavailable as a witness."
245. "Verbal."
250. "Writing."
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12 CALIFORNIA LAW REVISION COMMISSION

DIVISION 3. GENERAL PROVISIONS

CHAPTER 1. APPLICABILITY OF CODE
Sec.

300. Applicability of code.

CHAPTER 2. PROVINCE OF COURT AND JURY
Sec.

310. Questions of law for court.
311. Determination of foreign law.
312. Jury as trier of fact.

CHAPTER 3. ORDER OF PROOF
Sec.

320. Power of court to regulate order of proof.

CHAPTER 4. ADMITTING AND EXCLUDING EVIDENCE

Article 1. General Provisions
Sec.

350. Only relevant evidence admissible.
351. Admissibility of relevant evidence.
352. Discretion of court to exclude evidence.
353. Effect of erroneous admission of evidence.
354. Effect of erroneous exclusion of evidence.
355. Limited admissibility.
356. Entire act, declaration, conversation, or writing may be brought

out to elucidate part offered.

Article 2. Preliminary Determinations on Admissibility of Evidence
Sec.
400. "Preliminary fact."
401. "Proffered evidence."
402. Procedure for determining foundational and other preliminary

facts.
403. Determination of foundational and other preliminary facts

where relevancy, personal knowledge, or authenticity is dis-
puted.

404. Determination of whether proffered evidence is incriminatory.
405. Determination of foundational and other preliminary facts in

other cases.
406. Evidence affecting weight or credibility.

CHAPTER 5. WEIGHT OF EVIDENCE GENERALLY
Sec.
410. "Direct evidence. "
411. Direct evidence of one witness sufficient.
412. Party having power to produce better evidence.
413. Party 's failure to explain or deny evidence.
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OUTLINE OF PROPOSED LEGISLATION 13

DIVISION 4. JUDICIAL NOTICE
Sec.
450. Judicial notice may be taken only as authorized by law.
451. Matters which must be judicially noticed.
452. Matters which may be judicially noticed.
453. Compulsory judicial notice upon request.
454. Information that may be used in taking judicial notice.
455. Opportunity to present information to court.
456. Noting for record denial of request to take judicial notice.
457. Instructing jury on matter judicially noticed.
458. Judicial notice by trial court in subsequent proceedings.
459. Judicial notice by reviewing court.

DIVISION 5. BURDEN OF PROOF; BURDEN OF PRODUCING
EVIDENCE; PRESUMPTIONS AND INFERENCES

CHAPTER I. BURDEN OF PROOF

Article 1. General
Sec.

500. Party who has the burden of proof.
501. Burden of proof in criminal action generally.
502. Instructions on burden of proof.

Article 2. Burden of Proof on Specific Issues
Sec.

520. Claim that person guilty of crime or wrongdoing.
521. Claim that person did not exercise care.
522. Claim that person is or was insane.

CHAPTER 2. BURDEN OF PRODUCING EVIDENCE
Sec.

550. Party who has the burden of producing evidence.

CHAPTER 3. PRESUMPTIONS AND INFERENCES

Article 1. General
Sec.

600. Presumption and inference defined.
601. Classification of presumptions.
602. Statute making one fact prima facie evidence of another fact.
603. Presumption affecting the burden of producing evidence defined.
604. Effect of presumption affecting burden of producing evidence.
605. Presumption affecting the burden of proof defined.
606. Effect of presumption affecting burden of proof.
607. Effect of presumption that establishes an element of a crime.

Article 2. Conclusive Presumptions
Sec.

620. Conclusive presumptions.
621. Legitimacy.
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14 CALIFORNIA LAW REVISION COMMISSION

Sec.
622. Facts recited in written instrument.
623. Estoppel by own statement or conduct.
624. Estoppel of tenant to deny title of landlord.

Article 3. Presumptions Affecting the Burden of
Producing Evidence

Sec.
630. Presumptions affecting the burden of producing evidence.
631. Money delivered by one to another.
632. Thing delivered by one to another.
633. Obligation delivered up to the debtor.
634. Person in possession of order on himself.
05. Obligation possessed by creditor.
636. Payment of earlier rent or installments.
637. Ownership of things possessed.
638. Ownership of property by person who exercises acts of

ownership.
639. Judgment correctly determines rights of parties.
640. Writing truly dated.
641. Letter received in ordinary course of mail.
642. Conveyance by person having duty to convey real property.
643. Authenticity of ancient document.
644. Book purporting to be published by public authority.
645. Book purporting to contain reports of cases.

Article 4. Presumptions Affecting the Burden of Proof
Sec.

660. Presumptions affecting the burden of proof.
661. Legitimacy.
662. Owner of legal title to property is owner of beneficial title.
663. Ceremonial marriage.
664. Official duty regularly performed.
665. Arrest without warrant.
666. Judicial action lawful exercise of jurisdiction.
667. Death of person not heard from in seven years.

DIVISION 6. WITNESSES

CHAPTER 1. COMPETENCY

Sec.
700. General rule as to competency.
701. Disqualification of witness.
702. Personal knowledge of witness.
703. Judge as witness.
704. Juror as witness.

CHAPTER 2. OATH AND CONFRONTATION
Sec.
710. Oath required.
711. Confrontation.
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CHAPTER 3. EXPERT WITNESSES

Article 1. Expert Witnesses Generally
Sec.
720. Qualification as an expert witness.
721. Cross-examination of expert witness.
722. Credibility of expert witness.
723. Limit on number of expert witnesses.

Article 2. Appointment of Expert Witness by Court
Sec.
730. Appointment of expert by court.
731. Payment of court -appointed expert.
732. Calling and examining court -appointed expert.
733. Right to produce other expert evidence.

CHAPTER 4. INTERPRETERS AND TRANSLATORS

15

Sec.
750. Rules relating to witnesses apply to interpreters and translators.
751. Oath required of interpreters and translators.
752. Interpreters for witnesses.
753. Translators of writings.
754. Interpreters for deaf in criminal and commitment cases.

CHAPTER 5. METHOD AND SCOPE OF EXAMINATION

Article 1. Definitions
Sec.

760. "Direct examination."
761. "Cross-examination."
762. "Redirect examination."
763. "Recross-examination."
764. "Leading question."

Article 2. Examination of Witnesses
Sec.

765. Court to control mode of interrogation.
766. Responsive answers.
767. Leading questions.
768. Writings.
769. Inconsistent statement or conduct.
770. Evidence of inconsistent statement of witness.
771. Refreshing recollection with a writing.
772. Order of examination.
773. Cross-examination.
774. Re-examination.
775. Court may call witnesses.
776. Examination of adverse party or witness.
777. Exclusion of witness.
778. Recall of witness.
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16 CALIFORNIA LAW REVISION COMMISSION

CHAPTER 6. CREDIBILITY OF WITNESSES

Article 1. Credibility Generally
Sec.
780. General rule as to credibility.

Article 2. Attacking or Supporting Credibility
Sec.

785. Parties may attack or support credibility.
786. Character evidence generally.
787. Specific instances of conduct.
788. Conviction of witness for a crime.
789. Religious belief.
790. Good character of witness.
791. Prior consistent statement of witness.

DIVISION 7. OPINION TESTIMONY AND
SCIENTIFIC EVIDENCE

CHAPTER 1. EXPERT AND OTHER OPINION TESTIMONY

Article 1. Expert and Other Opinion Testimony Generally
Sec.

800. Opinion testimony by lay witness.
801. Opinion testimony by expert witness.
802. Statement of basis of opinion.
803. Opinion based on improper matter.
804. Opinion based on opinion or statement of another.
805. Opinion on ultimate issue.

Article 2. Opinion Testimony on Particular Subjects
Sec.

870. Opinion as to sanity.

CHAPTER 2. BLOOD TESTS TO DETERMINE PATERNITY
Sec.

890. Short title.
891. Interpretation.
892. Order for blood tests in civil actions involving paternity.
893. Tests made by experts.
894. Compensation of experts.
895. Determination of paternity.
896. Limitation on application in criminal matters.
897. Right to produce other expert evidence.

DIVISION 8. PRIVILEGES

CHAPTER 1. DEFINITIONS
Sec.

900. Application of definitions.
901. "Proceeding."
902. "Civil proceeding."

MJN 2325



OUTLINE OF PROPOSED LEGISLATION 17

Sec.
903. "Criminal proceeding."
904. "Disciplinary proceeding."
905. "Presiding officer."

CHAPTER 2. APPLICABILITY OF DIVISION
Sec.
910. Applicability of division.

CHAPTER 3. GENERAL PROVISIONS RELATING TO PRIVILEGES
Sec.

911. General rule as to privileges.
912. Waiver of privilege.
913. Comment on, and inferences from, exercise of privilege.
914. Determination of claim of privilege; limitation on punishment

for contempt.
915. Disclosure of privileged information in ruling on claim of

privilege.
916. Exclusion of privileged information where persons authorized

to claim privilege are not present.
917. Presumption that certain communications are confidential.
918. Effect of error in overruling claim of privilege.
919. Admissibility where disclosure erroneously compelled.
920. No implied repeal.

CHAPTER 4. PARTICULAR PRIVILEGES

Article 1. Privilege of Defendant in Criminal Case
Sec.
930. Privilege not to be called as a witness and not to testify.

Article 2. Privilege Against Self -Incrimination
Sec.

940. Privilege against self-incrimination.

Article 3. Lawyer -Client Privilege
Sec.

950. "Lawyer."
951. "Client."
952. "Confidential communication between client and lawyer."
953. "Holder of the privilege."
954. Lawyer -client privilege.
955. When lawyer required to claim privilege.
956. Exception : Crime or fraud.
957. Exception : Parties claiming through deceased client.
958. Exception : Breach of duty arising out of lawyer -client rela-

tionship.
959. Exception : Lawyer as attesting witness.
960. Exception : Intention of deceased client concerning writing

affecting property interest.
961. Exception : Validity of writing affecting property interest.
962. Exception : Joint clients.

2-24466
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18 CALIFORNIA LAW REVISION COMMISSION

Article 4. Privilege Not to Testify Against Spouse
Sec.

970. Privilege not to testify against spouse.
971. Privilege not to be called as a witness against spouse.
972. When privilege not applicable.
973. Waiver of privilege.

Article 5. Privilege for Confidential Marital Communications
Sec.

980. Privilege for confidential marital communications.
981. Exception : Crime or fraud.
982. Exception : Commitment or similar proceeding.
983. Exception : Proceeding to establish competence.
984. Exception : Proceeding between spouses.
985. Exception : Certain criminal proceedings.
986. Exception : Juvenile court proceedings.
987. Exception : Communication offered by spouse who is criminal

defendant.

Article 6. Physician -Patient Privilege
Sec.

990. "Physician."
991. "Patient."
992. "Confidential communication between patient and physician."
993. "Holder of the privilege."
994. Physician -patient privilege.
995. When physician required to claim privilege.
996. Exception : Patient -litigant exception.
997. Exception : Crime or tort.
998. Exception : Criminal or disciplinary proceeding.
999. Exception : Proceeding to recover damages for criminal conduct.

1000. Exception : Parties claiming through deceased patient.
1001. Exception : Breach of duty arising out of physician -patient

relationship.
1002. Exception : Intention of deceased patient concerning writing

affecting propeity interest.
1003. Exception : Validity of writing affecting property interest.
1004. Exception : Commitment or similar proceeding.
1005. Exception : Proceeding to establish competence.
1006. Exception : Required report.

Article 7. Psychotherapist -Patient Privilege
Sec.
1010. "Psychotherapist."
1011. "Patient."
1012. "Confidential communication between patient and psycho-

therapist."
1013. "Holder of the privilege."
1014. Psychotherapist -patient privilege.
1015. When psychotherapist required to claim privilege.
1016. Exception : Patient -litigant exception.
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Sec.
1017. Exception : Court -appointed psychotherapist.
1018. Exception : Crime or tort.
1019. Exception : Parties claiming through deceased patient.
1020. Exception:: Breach of duty arising out of psychotherapist -

patient relationship.
1021. Exception : Intention of deceased patient concerning writing

affecting property interest.
1022. Exception : Validity of writing affecting property interest.
1023. Exception : Proceeding to determine sanity of criminal

defendant.
1024. Exception : Patient dangerous to himself or others.
1025. Exception : Proceeding to establish competence.
1026. Exception : Required report.

Article 8. Clergyman -Penitent Privileges
Sec.
1030. " Clergyman."
1031. "Penitent."
1032. "Penitential communication."
1033. Privilege of penitent.
1034. Privilege of clergyman.

Article 9. Official Information and Identity of Informer
Sec.
1040. Privilege for official information.
1041. Privilege for identity of informer.
1042. Adverse order or finding in certain cases.

Article 10. Political Vote
Sec.
1050. Privilege to protect secrecy of vote.

Article 11. Trade Secret
Sec.
1060. Privilege to protect trade secret.

CHAPTER 5. IMMUNITY OF NEWSMAN FROM CITATION FOR CONTEMPT

Sec.
1070. "Newsman."
1071. "News media."
1072. Newsman's immunity.
1073. Determination of newsman 's claim.
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20 CALIFORNIA LAW REVISION COMMISSION

DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED BY
EXTRINSIC POLICIES

CHAPTER 1. EVIDENCE OF CHARACTER, HABIT, OR CUSTOM
Sec.
1100. Manner of proof of character.
1101. Evidence of character to prove conduct.
1102. Opinion and reputation evidence of character of criminal

defendant to prove conduct.
1103. Evidence of character of victim of crime to prove conduct.
1104. Character trait for care or skill.
1105. Habit or custom to prove specific behavior.

CHAPTER 2. OTHER EVIDENCE AFFECTED OR EXCLUDED
BY EXTRINSIC POLICIES

Sec.
1150. Evidence to test a verdict.
1151. Subsequent remedial conduct.
1152. Offer to compromise and the like.
1153. Offer to plead guilty or withdrawn plea of guilty by criminal

defendant.
1154. Offer to discount a claim.
1155. Liability insurance.
1156. Records of medical study of in -hospital staff committee.

DIVISION 10. HEARSAY EVIDENCE

CHAPTER 1. GENERAL PROVISIONS
Sec.
1200. The hearsay rule.
1201. Multiple hearsay.
1202. Credibility of hearsay declarant.
1203. Cross-examination of hearsay declarant.
1204. Hearsay statement offered against criminal defendant.
1205. No implied repeal.

CHAPTER 2. EXCEPTIONS TO THE HEARSAY RULE

Article 1. Confessions and Admissions
Sec.
1220. Admission of party.
1221. Adoptive admission.
1222. Authorized admission.
1223. Admission of co-conspirator.
1224. Statement of declarant whose liability or breach of duty is in

issue.
1225. Statement of declarant whose right or title is in issue.
1226. Statement of minor child in parent's action for child's injury.
1227. Statement of declarant in action for his wrongful death.
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Article 2. Declarations Against Interest
Sec.
1230. Declaration against interest.

Article 3. Statements of Witnesses
Sec.
1235. Inconsistent statement.
1236. Prior consistent statement.
1237. Past recollection recorded.
1238. Prior identification.

Article 4. Spontaneous, Contemporaneous, and Dying
Declarations

Sec.
1240. Spontaneous statement.
1241. Contemporaneous statement.
1242. Dying declaration.

Article 5. Statements of Mental or Physical State

21

Sec.
1250. Statement of declarant's then existing mental or physical state.
1251. Statement of declarant's previously existing mental or physical

state.
1252. Limitation on admissibility of statement of mental or physical

state.

Article 6. Statements Relating to Wills and to
Claims Against Estates

Sec.
1260. Statement concerning declarant's will.
1261. Statement of decedent offered in action against his estate.

Article 7. Business Records
Sec.
1270. "A business."
1271. Business record.
1272. Absence of entry in business records.

Article 8. Official Records and Other Official Writings
Sec.
1280. Record by public employee.
1281. Record of vital statistic.
1282. Finding of presumed death by authorized federal employee.
1283. Record by federal employee that person is missing, captured,

or the like.
1284. Statement of absence of public record.

Article 9. Former Testimony
Sec.
1290. "Former testimony."
1291. Former testimony offered against party to former proceeding.
1292. Former testimony offered against person not a party to former

proceeding.
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22 CALIFORNIA LAW REVISION COMMISSION

Article 10. Judgments
Sec.
1300. Judgment of conviction of crime punishable as felony.
1301. Judgment against person entitled to indemnity.
1302. Judgment determining liability of third person.

Article 11. Family History
Sec.
1310. Statement concerning declarant 's own family history.
1311. Statement concerning family history of another.
1312. Entries in family records and the like.
1313. Reputation in family concerning family history.
1314. Reputation in community concerning family history.
1315. Church records concerning family history.
1316. Marriage, baptismal, and similar certificates.

Article 12. Reputation and Statements Concerning Community
History, Property Interests, and Character

Sec.
1320. Reputation concerning community history.
1321. Reputation concerning public interest in property.
1322. Reputation concerning boundary or custom affecting land.
1323. Statement concerning boundary.
1324. Reputation concerning character.

Article 13. Dispositive Instruments and Ancient Writings
Sec.
1330. Recitals in writings affecting property.
1331. Recitals in ancient writings.

Article 14. Commercial, Scientific, and Similar Publications
Sec.
1340. Commercial lists and the like.
1341. Publications concerning facts of general notoriety and interest.

DIVISION 11. WRITINGS

CHAPTER 1. AUTHENTICATION AND PROOF OF WRITINGS

Article 1. Requirement of Authentication
Sec.
1400. Authentication defined.
1401. Authentication required.
1402. Authentication of altered writing.

Article 2. Means of Authenticating and Proving Writings
Sec.
1410. When writing is sufficiently authenticated to be received in evi-

dence.
1411. Subscribing witness' testimony unnecessary.
1412. Use of other evidence when subscribing witness' testimony re-

quired.
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OUTLINE OF PROPOSED LEGISLATION 23

Sec.
1413. Witness to the execution of a writing.
1414. Authentication by admission.
1415. Authentication by handwriting evidence.
1416. Proof of handwriting by person familiar therewith.
1417. Comparison of handwriting by trier of fact.
1418. Comparison of writing by expert witness.
1419. Exemplars when writing is 30 years old.
1420. Authentication by evidence of reply.
1421. Authentication by content.

Article 3. Acknowledged Writings and Official Writings
Sec.
1450. Classification of presumptions in article.
1451. Acknowledged writings.
1452. Official seals.
1453. Domestic official signatures.
1454. Foreign official signatures.

CHAPTER 2. SECONDARY EVIDENCE OF WRITINGS

Article 1. Best Evidence Rule
Sec.
1500. The best evidence rule.
1501. Copy of lost or destroyed writing.
1502. Copy of unavailable writing.
1503. Copy of writing under control of opponent.
1504. Copy of collateral writing.
1505. Other secondary evidence of writings described in Sections

1501-1504.
1506. Copy of public writing.
1507. Copy of recorded writing.
1508. Other secondary evidence of writings described in Sections 1506

and 1507.
1509. Voluminous writings.
1510. Copy of writing produced at the hearing.

Article 2. Official Writings and Recorded Writings
Sec.
1530. Copy of writing in official custody.
1531. Certification of copy for evidence.
1532. Official record of recorded writing.

Article 3. Photographic Copies of Writings
Sec.
1550. Photographic copies made as business records.
1551. Photographic copies where original destroyed or lost.
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24 CALIFORNIA LAW REVISION COMMISSION

Article 4. Hospital Records
Sec.
1560. Compliance with subpoena duces tecum for hospital records.
1561. Affidavit accompanying records.
1562. Admissibility of affidavit and copy of records.
1563. One witness and mileage fee.
1564. Personal attendance of custodian and production of original

records.
1565. Service of more than one subpoena duces tecum.
1566. Applicability of article.

CHAPTER 3. OFFICIAL WRITINGS AFFECTING PROPERTY
Sec.
1600. Official record of document affecting property interest.
1601. Proof of content of lost official record affecting property.
1602. Recital in patent for mineral lands.
1603. Deed by officer in pursuance of court process.
1604. Certificate of purchase or of location of lands.
1605. Authenticated Spanish title records.

MJN 2333



Section
Section

Section
Section
Section
Section
Section

Section
Section
Section
Section
Section
Section
Section
Section
Title of
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section

OUTLINE OF PROPOSED LEGISLATION 25

EXISTING CODES: AMENDMENTS, ADDITIONS, AND REPEALS

BUSINESS AND PROFESSIONS CODE
2904 (Repealed) Section 25009 (Amended)
5012 (Amended)

53 (Amended)
164.5 (Added)
193 (Repealed)
194 (Repealed)
195 (Repealed)

CIVIL CODE
Section
Section
Section
Section
Section

CODE OF
1 (Amended)
117g (Amended)
125 (Amended)
153 (Amended)
433 (Amended)
631.7 (Added)
1256.2 (Repealed)
1747 (Amended)
Part IV (Amended)
1823 (Repealed)
1824 (Repealed)
1825 (Repealed)
1826 (Repealed)
1827 (Repealed)
1828 (Repealed)
1829 (Repealed)
1830 (Repealed)
1831 (Repealed)
1832 (Repealed)
1833 (Repealed)
1834 (Repealed)
1836 (Repealed)
1837 (Repealed)
1838 (Repealed)
1839 (Repealed)
1844 (Repealed)
1845 (Repealed)
1845.5 (Repealed)
1846 (Repealed)
1847 (Repealed)
1848 (Repealed)
1849 (Repealed)
1850 (Repealed)
1851 (Repealed)
1852 (Repealed)
1853 (Repealed)
1854 (Repealed)
1855 (Repealed)

CIVIL

3544 (Added)
3545 (Added)
3546 (Added)
3547 (Added)
3548 (Added)

PROCEDURE
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section

1855a (Repealed)
1863 (Repealed)
1867 (Repealed)
1868 (Repealed)
1869 (Repealed)
1870 (Repealed)
1871 (Repealed)
1872 (Repealed)
1875 (Repealed)
1879 (Repealed)
1880 (Repealed)
1881 (Repealed)
1883 (Repealed)
1884 (Repealed)
1885 (Repealed)
1893 (Amended)
1901 (Repealed)
1903 (Repealed)
1905 (Repealed)
1906 (Repealed)
1907 (Repealed)
1908.5 (Added)
1918 (Repealed)
1919 (Repealed)
1919a (Repealed)
1919b (Repealed)
1920 (Repealed)
1920a (Repealed)
1920b (Repealed)
1921 (Repealed)
1922 (Repealed)
1923 (Repealed)
1924 (Repealed)
1925 (Repealed)
1926 (Repealed)
1927 (Repealed)
1927.5 (Repealed)
1928 (Repealed)
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26 CALIFORNIA LAW REVISION COMMISSION

CODE OF CIVIL PROCEDURE-Continued
Sections 1928.1-1928.4 (Repealed)

Section 1928.1 (Repealed)
Section 1928.2 (Repealed)
Section 1928.3 (Repealed)
Section 1928.4 (Repealed)

Section 1936 (Repealed)
Section 1936.1 (Repealed)
Section 1937 (Repealed)
Section 1938 (Repealed)
Section 1939 (Repealed)
Section 1940 (Repealed)
Section 1941 (Repealed)
Section 1942 (Repealed)
Section 1943 (Repealed)
Section 1944 (Repealed)
Section 1945 (Repealed)
Section 1946 (Repealed)
Section 1947 (Repealed)
Section 1948 (Repealed)
Section 1951 (Repealed)
Sections 1953e -1953h (Repealed)

Section 1953e (Repealed)
Section 1953f (Repealed)
Section 1953f.5 (Repealed)
Section 1953g (Repealed)
Section 1953h (Repealed)

Sections 1953i-19531 (Repealed)
Section 1953i (Repealed)
Section 1953j (Repealed)
Section 1953k (Repealed)
Section 19531 (Repealed)

Section 1954 (Repealed)
Sections 1957-1963 (Repealed)

Section 1957 (Repealed)
Section 1958 (Repealed)
Section 1959 (Repealed)
Section 1960 (Repealed)
Section 1961 (Repealed)
Section 1962 (Repealed)
Section 1963 (Repealed)

Section 1967 (Repealed)
Section 1968 (Repealed)
Section 1973 (Repealed)
Section 1974 (Amended)
Section 1978 (Repealed)

Sections 1980.1-1980.7 (Repealed)
Section 1980.1 (Repealed)
Section 1980.2 (Repealed)
Section 1980.3 (Repealed)
Section 1980.4 (Repealed)
Section 1980.5 (Repealed)
Section 1980.6 (Repealed)
Section 1980.7 (Repealed)

Sections 1981-1983 (Repealed)
Section 1981 (Repealed)
Section 1982 (Repealed)
Section 1983 (Repealed)

Section 1998 (Repealed)
Section 1998.1 (Repealed)
Section 1998.2 (Repealed)
Section 1998.3 (Repealed)
Section 1998.4 (Repealed)
Section 1998.5 (Repealed)
Section 2009 (Amended)
Section 2016 (Amended)
Sections 2042-2056 (Repealed)

Section 2042 (Repealed)
Section 2043 (Repealed)
Section 2044 (Repealed)
Section 2045 (Repealed)
Section 2046 (Repealed)
Section 2047 (Repealed)
Section 2048 (Repealed)
Section 2049 (Repealed)
Section 2050 (Repealed)
Section 2051 (Repealed)
Section 2052 (Repealed)
Section 2053 (Repealed)
Section 2054 (Repealed)
Section 2055 (Repealed)
Section 2056 (Repealed)

Section 2061 (Repealed)
Section 2065 (Repealed)
Section 2066 (Repealed)
Section 2078 (Repealed)
Section 2079 (Repealed)
Sections 2101-2103 (Repealed)

Section 2101 (Repealed)
Section 2102 (Repealed)
Section 2103 (Repealed)

CORPORATIONS CODE
Section 6602 (Amended) Section 25310 (Amended)
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GOVERNMENT CODE
Section 11513 (Amended) . Section 19580 (Amended)

HEALTH AND SAFETY CODE
Section 3197 (Amended)

Section 270e (Amended)
Section 686 (Amended)
Section 688 (Amended)
Section 939.6 (Amended)
Section 961 (Amended)
Section 963 (Amended)

PENAL CODE
Section 1120 (Amended)
Section 1322 (Repealed)
Section 1323 (Repealed)
Section 1323.5 (Repealed)
Section 1345 (Amended)
Section 1362 (Amended)

PUBLIC UTILITIES CODE
Section 306 (Amended)

OPERATIVE DATE OF AMENDMENTS, ADDITIONS,
AND REPEALS
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RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

proposing an

EVIDENCE CODE

BACKGROUND
The California Law Revision Commission was directed by the Legis-

lature in 1956 to make a study to determine "whether the law of
evidence should be revised to conform to the Uniform Rules of Evidence
drafted by the National Conference of Commissioners on Uniform State
Laws and approved by it at its 1953 annual conference."

Pursuant to this directive, the Commission has made a study of the
California law of evidence and the recommendations of the Commis-
sioners on Uniform State Laws. The Commission has concluded that
the Uniform Rules should not be adopted in the form in which they
were proposed but that many features of the Uniform Rules should
be incorporated into the law of California. The Commission has also
concluded that California should have a new, separate Evidence Code
which will include the best features of the Uniform Rules and the exist-
ing California law.

The Case for Recodification of the California Law of Evidence
In few, if any, areas of the law is there as great a need for imme-

diate and accurate information as there is in the law of evidence. On
most legal questions, the judge or lawyer has time to research the law
before it is applied. But questions involving the admissibility of evi-
dence arise suddenly during trial. Proper objections-stating the cor-
rect grounds-must be made immediately or the lawyer may find that
his objection has been waived. The judge must rule immediately in
order that the trial may progress in an orderly fashion. Frequently,
evidence questions cannot be anticipated and, hence, necessary re-
search often cannot be done beforehand.

There is, therefore, an acute need for a systematic, comprehensive,
and authoritative statement of the law of evidence that is easy to use
and convenient for immediate reference. The California codes provide
such statements of the law in many fields-commercial transactions,
corporations, finance, insurance-where the need for immediate infor-
mation is not nearly as great as it is in regard to evidence. A similar
statement of the law of evidence should be available to those who are
required to have that law at their fingertips for immediate application
to unanticipated problems. This can best be provided by a codification
of the law of evidence which would provide practitioners with a sys-
tematic, comprehensive, and authoritative statement of the law.

An attempt at codification of the California law of evidence was
made by the draftsmen of the 1872 Code of Civil Procedure. Part IV
of that code, entitled "Of Evidence," was apparently intended to be
a comprehensive codification of the subject. The existing statutory law
of evidence still consists almost entirely of the 1872 codification. Iso-

(29)
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lated additions to or amendments of Part IV have been made from time
to time, but the original 1872 statute has remained as the fundamental
statutory basis of the California law of evidence.

Although Part IV of the Code of Civil Procedure purports to be a
comprehensive and systematic statement of the law of evidence, in fact
it falls far short of that. Its draftsmanship does not meet the standards
of the modern California codes. There are duplicating and inconsistent
provisions. There are long and complex sections that are difficult to read
and more difficult to understand. Important areas of the law of evi-
dence are not mentioned at all in the code, and many that are men-
tioned are treated in the most cursory fashion. Many sections are
based on an erroneous analysis of the common law of evidence upon
which the code is based. Others preserve common law rules that expe-
rience has shown do more to inhibit than to enhance the search for
truth at a trial. Necessarily, therefore, the courts have had to develop
many, if not most, of the rules of evidence with but partial guidance
from the statutes.

Illustrative of the deficiencies in the existing code is the treatment of
the hearsay rule. Perhaps no rule of evidence is more important or
more frequently applied ; yet, there is no statutory statement of the
hearsay rule in the code. On the other hand, several exceptions to the
hearsay rule are given explicit statutory recognition in the code. But
the list of exceptions is both incomplete and inaccurate. The Commis-
sion has identified and stated in the Evidence Code a number of excep-
tions to the hearsay rule that are recognized in case law but are not
recognized in the existing code, including such important exceptions
as the exception for spontaneous statements and the exception for state-
ments of the declarant 's state of mind.

Moreover, the exceptions that are mentioned in the existing code
sometimes bear little relationship to the actual state of the law. For
example, portions of the common law exception for declarations against
interest may be found in several scattered sections-Code of Civil Pro-
cedure Sections 1853, 1870(4), and 1946(1). Yet, all of these sections
taken together do not express the entire common law rule, nor do they
reflect the law of California. Each requires that the declarant be dead
when the evidence is offered. Nonetheless, the courts have admitted
declarations against interest when the declarant is neither dead nor
otherwise unavailable. None of these sections permits an oral declara-
tion against pecuniary interest, not relating to real property, to be
admitted except against a successor of the declarant. The courts, how-
ever, follow the traditional common law rule and admit such declara-
tions despite the limitations in the code. Recently, too, the Supreme
Court decided that declarations against penal interest are admissible
despite the fact that the code refers only to declarations against pecu-
niary interest.

In the area of privilege, the existing code is equally obscure. It does
state in general terms the privileges that are recognized in California,
but it does nothing more. It does not indicate, for example, that the
attorney -client privilege may apply to communications made to per-
sons other than the attorney himself or his secretary, stenographer, or
clerk. It does not indicate that the privilege protects only confidential
communications. The generally recognized exceptions to the privilege
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-such as the exception for statements made in contemplation of crime
-are nowhere mentioned. Nor does the code mention the fact that the
privilege may be waived. Nonetheless, the courts have recognized such
exceptions, have protected communications to intermediaries for trans-
mittal to the attorney, have required the communication to have been
in confidence, and have held that the privilege may be waived.

On the question of the termination of a privilege, however, the courts
have deemed themselves strictly bound by the language of the code.
One case, for example, held that a physician's lips are forever sealed
by the physician -patient privilege upon the patient's death-even
though it was the patient's personal representative that desired to use
the evidence. This strange result was deemed compelled because the code
provides that a physician may not be examined "without the consent of
his patient," and a dead patient cannot consent. That decision was
followed by an amendment permitting the personal representative or
certain heirs of a decedent to waive the decedent's physician -patient
privilege in a wrongful death action ; but, apparently, the law stated
in that case still applies in all other actions and to all of the other com-
munication privileges.

Other important rules of evidence either have received similar
cursory treatment in the existing code or have been totally neglected.
Such important rules as the inadmissibility of evidence of liability in-
surance, the rules governing the admissibility and inadmissibility of
various kinds of character evidence, and the requirement that docu-
ments be authenticated before reception in evidence are entirely non -
statutory. The best evidence rule, while covered by statute, is stated in
three sections-Code of Civil Procedure Sections 1855, 1937, and 1938.
The code states the judge's duty to determine all questions of fact upon
which the admissibility of evidence depends, but there is no indication
that, as to some of these facts, a party must persuade the judge of
their existence while, as to others, a party need present merely enough
evidence to sustain a finding of their existence.

These and similar deficiencies call for a thorough revision and recodi-
fication of the California law of evidence. It is true that the courts
have filled in many of the gaps contained in the present code. They have
also been able to remedy some of the anomalies and inconsistencies in
the code by construction of the language used or by actual disregard
of the statutory language. But there is a limit on the extent to which
the courts can remedy the deficiencies in a statutory scheme. Reform of
the California law of evidence can be achieved only by legislation
thoroughly overhauling and recodifying the law.

Previous California Efforts to Reform the Law of Evidence
Efforts at legislative reform of the law of evidence in California have

been made on several occasions. A substantial revision of Part IV of the
Code of Civil Procedure-clarifying many sections and eliminating
inconsistent and conflicting sections-was enacted in 1901; but the
Supreme Court held the revision unconstitutional because the enact-
ment embraced more than one subject and because of deficiencies in
the title of the enactment. About 1932, the California Code Commission
initiated a thoroughgoing revision of this field of law. The Code Com-
mission placed the research and drafting in the hands of Dean William
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G. Hale of the University of Southern California Law School, assisted
by Professor James P. McBaine of the University of California Law
School and Professor Clarke B. Whittier of the Stanford Law School.
The Code Commission's study continued until the spring of 1939, when
it was abandoned because the American Law Institute had appointed
a committee to draft a Model Code of Evidence and the Code Com-
mission thought it undesirable to duplicate the Institute's work.

National Efforts to Reform the Law of Evidence
Efforts at reform in the law of evidence have also been made at the

national level, for California's law of evidence has been no more defi-
cient than the law of most other states in the union. The widespread
deficiencies in the state of the law of evidence caused the American
Law Institute to abandon its customary practice of preparing restate-
ments of the common law when it came to the subject of evidence.
" [T]he principal reason for the [American Law Institute] Council's
abandoning all idea of the Restatement of the present Law of Evidence
was the belief that however much that law needs clarification in order
to produce reasonable certainty in its application, the Rules themselves
in numerous and important instances are so defective that instead of
being the means of developing truth, they operate to suppress it. The
Council of the Institute therefore felt that a Restatement of the Law of
Evidence would be a waste of time or worse ; that what was needed was
a thorough revision of existing law. A bad rule of law is not cured by
clarification." MODEL CODE OF EVIDENCE, Introduction, p. viii (1942).

In 1942, after three years of careful study and formulation by some
of the country's most distinguished judges, practicing lawyers, and
professors of law, the Institute's Model Code of Evidence was promul-
gated. It was widely debated, in California and elsewhere. The State
Bar of California referred it to the Bar's Committee on the Admin-
istration of Justice, which recommended that the Bar oppose the enact-
ment of the Model Code into law. Reaction elsewhere was much the
same, and by 1949 adoption of the Model Code was a dead issue.

But the need for revision of the law of evidence was as great as ever.
The National Conference of Commissioners on Uniform State Laws
began working on a revision of the law of evidence. The work of the
Conference was based largely on the Model Code, but the Conference
hoped both to simplify that code and to eliminate proposals that were
objectionable. Four additional years of study and reformulation re-
sulted in the promulgation of the Uniform Rules of Evidence.

In 1953, the Uniform Rules were approved by both the National
Conference of Commissioners on Uniform State Laws and the American
Bar Association. Since that time, many of the Uniform Rules have been
followed and cited with approval by courts throughout the country,
including the California courts. The Uniform Rules of Evidence, with
only slight modification, have been adopted by statute in Kansas and
the Virgin Islands. In other states, comprehensive studies of the Uni-
form Rules have been undertaken with a view to their adoption either
by statute or in the form of court rules. In New Jersey, as a result of
such a study, a revised form of the privileges article was adopted by
statute and the remainder of the Uniform Rules, also substantially
revised, was adopted by court rule.

4
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RECOMMENDATIONS

The Uniform Rules of Evidence
The Uniform Rules of Evidence are the product of years of careful,

scholarly work and merit careful consideration. Nonetheless, the Com-
mission recommends against their enactment in the form in which they
were approved by the National Conference of Commissioners on Uni-
form State Laws. Several considerations underlie this recommendation.

First, in certain important respects, the Uniform Rules would change
the law of California to an extent that the Commission considers un-
desirable. For example, the Uniform Rules would admit any hearsay
statement of a person who is present at the hearing and subject to
cross-examination. In addition, they do not provide a married person
with a privilege to refuse to testify against his spouse. In both respects
-and in a number of other respects as well-the Commission has dis-
agreed with the conclusions reached by the Commissioners on Uniform
State Laws. Sometimes the disagreement has been upon matters of prin-
ciple ; in others, it has been upon matters of detail. In total, the dis-
agreements have been substantial and numerous enough to persuade
the Law Revision Commission that the Uniform Rules of Evidence
should not be adopted in their present form.

Second, the existing California statutes contain many provisions that
have served the State well and that should be continued but are not
found in the Uniform Rules of Evidence. If the Uniform Rules of Evi-
dence were approved in their present form, segregated from the re-
mainder of the statutory law of evidence, California's statutory law of
evidence would be seriously complicated. Yet, the contrasting formats
of the Uniform Rules of Evidence and the California evidence statutes
make it impossible to integrate these two bodies of evidence law into
a single statute while preserving the Uniform Rules in the form in
which they were approved by the Commissioners on Uniform State
Laws.

Third, the draftsmanship of the Uniform Rules is in some respects
defective by California standards. The Uniform Rules contain several
rules of extreme length that are reminiscent of several of the cumber-
some sections in the 1872 codification. For example, the hearsay rule
and all of its exceptions are stated in one rule that has 31 subdivisions.
Moreover, different language is sometimes used in the Uniform Rules to
express the same idea. For example, various communication privileges
(attorney -client, physician -patient, and husband -wife) are expressed
in a variety of ways even though all are intended to provide protec-
tion for confidential communications made in the course of the speci-
fied relationships.

Fourth, the need for nationwide uniformity in the law of evidence
is not of sufficient importance that it should outweigh these other con-
siderations. The law of evidence-unlike the law relating to commercial
transactions, for example-affects only procedures in this State and
has no substantive significance insofar as the law of other states is
concerned. Thus, although the adoption of the Uniform Rules elsewhere
indicates that they are deserving of weighty consideration, such adop-
tion is not in and of itself a reason to adopt the rules in California.

( 33 )
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For all these reasons, the Commission has concluded that California's
need for a thorough revision of the law of evidence cannot be met
satisfactorily by adoption of the Uniform Rules of Evidence.

The Evidence Code
A new Evidence Code is recommended instead of a revision of Part

IV of the Code of Civil Procedure for several reasons. Mechanically,
it would be difficult to include a revision of the rules of evidence in
Part IV of the Code of Civil Procedure because much of Part IV does
not concern evidence at all.* Logically, the rules of evidence do not
belong in the Code of Civil Procedure because these rules are con-
cerned equally with criminal and civil procedure. But the most im-
portant consideration underlying the recommendation that a new code
be enacted is the desirability of having the rules of evidence available
in a separate volume that will be, in effect, an official handbook of the
law of evidence-a kind of evidence bible for busy trial judges and
lawyers.

The Evidence Code recommended by the Commission contains pro-
visions relating to every area of the law of evidence. In this respect,
it is more comprehensive than either the Uniform Rules of Evidence
or Part IV of the Code of Civil Procedure. The code will not, however,
stifle all court development of the law of evidence. In some instances-
the Privileges division, for example-the code to a considerable extent
precludes further development of the law except by legislation. But,
in other instances, the Evidence Code is deliberately framed to permit
the courts to work out particular problems or to extend declared
principles into new areas of the law. As a general rule, the code permits
the courts to work toward greater admissibility of evidence but does
not permit the courts to develop additional exclusionary rules. Of
course, the code neither limits nor defines the extent of the exclusionary
evidence rules contained in the California and United States Constitu-
tions. The meaning and scope of the rules of evidence that are based on
constitutional principles will continue to be developed by the courts.

The proposed Evidence Code is to a large extent a restatement of
existing California statutory and decisional law. The code makes some
significant changes in the law, but its principal effect will be to sub-
stitute a clear, authoritative, systematic, and internally consistent
statement of the existing law for a mass of conflicting and inaccurate
statutes and the myriad decisions attempting to make sense out of and
to fill in the gaps in the existing statutory scheme.

The proposed Evidence Code is divided into 11 divisions, each of
which deals comprehensively with a particular evidentiary subject.
Several divisions are subdivided into chapters and articles where the
complexity of the particular subject requires such further subdivision
in the interest of clarity. Thus, for example, each individual privilege
* Part IV includes, for example, provisions relating to the safekeeping of official

documents, provisions requiring public officials to furnish copies of official docu-
ments, provisions creating procedures for establishing the content of destroyed
records, provisions on the substantive effect of seals, and the like. By placing
the revision of the law of evidence in a new code, the immediate need to re -
codify these sections is obviated. Of course, the remainder of Part IV should
be reorganized and recodified. But such a recodification is not a necessary part
of a revision and recodification of the law of evidence.
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is covered by a separate article. A Comment follows each provision of
the proposed legislation set out herein to explain in some detail the
reason for the inclusion of each section in the Evidence Code and the
reasons underlying any recommended changes in the law of California.
Cross -References are also included to facilitate the use of this recom-
mendation. The references contained in these Cross -References are for
convenience only ; the inclusion or omission of a particular reference in
no way reflects the Commission's intent in regard to the recommenda-
tion. References that are pertinent to all or nearly all of the sections
in a division appear in the Cross -References at the head of the division
instead of under each section. Both sectional and divisional Cross -Ref-
erences should be consulted to obtain a list of important references that
pertain to a particular section. Where an existing code section is men-
tioned in the Cross -References, the portion of the proposed legislation
containing amendments, additions, and repeals of existing statutes
should be consulted to determine whether the section referred to is
amended by the proposed legislation.

A summary of each division of the code and a discussion of its effect
on existing law appear below.

Division 1-Preliminary Provisions and Construction. Division
1 contains certain preliminary provisions that are usually found at
the beginning of the modern California codes. Its most significant
provision is the one prescribing the effective date of the code-
January 1, 1967. This delayed effective date will provide ample
opportunity for the lawyers and judges of California to become
familiar with the code before they are required to use it in practice.

Division 2-Words and Phrases Defined. Division 2 contains
the definitions that are used throughout the code. Definitions that
are used in only a single division, chapter, article, or section are
defined in the particular part of thg code where the definition
is used.

Division 3-General Provisions. Division 3 contains certain
general provisions governing the admissibility of evidence. It
declares the admissibility of relevant evidence and the inadmis-
sibility of irrelevant evidence. It sets forth in some detail the
functions of the judge and jury. It states the power of the judge
to exclude evidence because of its prejudicial effect or lack of sub-
stantial probative value. The division is, for the most part, a
codification of existing law. Section 405 makes a significant change,
however : It provides that the judge's rulings on the admissibility
of confessions, dying declarations, and spontaneous statements are
final, i.e., the jury does not redetermine the question of admissi-
bility after the judge has ruled.

Division 4-Judicial Notice. Division 4 covers the subject of
judicial notice. It makes minor revisions in the matters that are
subject to judicial notice. For example, city ordinances may be no-
ticed under the code while, generally speaking, they may not be
noticed under existing law. But the principal impact of Division
4 on the existing law is procedural. Thus, the division specifies some
matters that the judge is required to judicially notice, whether re-
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quested to or not-for example, California, sister -state, and federal
law. It specifies other matters that the judge may notice; but he is
not required to take judicial notice of any of these matters unless
he is requested to do so and is provided with sufficient information
to determine the matter. The division also guarantees the parties
reasonable notice and an opportunity to be heard when judicial
notice is to be taken of any matter that is of substantial conse-
quence to the determination of the action.

Division 5-Burden of Proof ; Burden of Producing Evidence;
Presumptions and Inferences. Division 5 deals with the burden of
proof, the burden of producing evidence, and presumptions and
inferences. It makes one significant change : Section 600 abolishes
the much criticized rule that a presumption is evidence. The divi-
sion also provides that some presumptions affect the burden of
proof while others affect only the burden of producing evidence.
Under existing law, presumptions also have these effects; but Divi-
sion 5 classifies a large number of presumptions as having one ef-
fect or the other and establishes certain criteria by which the
courts may classify any presumptions not classified by statute.

Division 6-Witnesses. Division 6 relates to witnesses and
makes several significant changes in the existing law. The dead
man statute is not continued; instead, a hearsay exception (Sec-
tion 1261) is created to equalize the position of the estate with
that of the claimant. A party is permitted to attack the credibil-
ity of his own witness without showing either surprise or damage.
The nature of a criminal conviction that may be shown to impeach
a witness has been changed.

There are also several minor revisions of existing law that, while
important, will have less effect on the manner in which cases are
tried. For example, the conditions under which a judge or juror
can testify have been revised, and the foundational requirements
for the introduction of a witness' inconsistent statement have been
modified.

Despite these changes, the bulk of Division 6 is a recodification
of well -recognized rules and principles of existing law.

Division 7-Opinion Testimony and Scientific Evidence. Divi-
sion 7 sets forth the conditions under which opinion testimony may
be received from both lay and expert witnesses. The division re-
states existing law with but one significant change. If an expert
witness has based his opinion in part upon a statement of some
other person, Section 804 permits the adverse party to call the per-
son whose statement was relied on and examine him as if under
cross-examination concerning the statement.

Division 8-Privileges. Division 8 covers the subject of privi-
leges and, unlike most of the other provisions of the code, applies
to all proceedings where testimony can be compelled to be given-
not just judicial proceedings. The division makes some major sub-
stantive changes in the law. For example, a new privilege is rec-
ognized for confidential communications made to psychotherapists;
and, although the privilege of a married person not to testify
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against his spouse is continued, the privilege of a spouse to pre-
vent the other spouse from testifying against him is not. But the
principal effect of the division is to clarify rather than to change
existing law. The division spells out in five chapters, one of which
is divided into 11 articles, a great many rules that can now be dis-
covered, if at all, only after the most painstaking research. These
provisions make clear for the first time in California law the extent
to which doctrines that have developed in regard to one privilege
are applicable to other privileges.

Division 9-Evidence Affected or Excluded by Extrinsic Policies.
Division 9 codifies several exclusionary rules that are recognized
in existing statutory or decisional law. These rules are based on
considerations of public policy without regard to the reliability of
the evidence involved. The division states, for example, the rules
excluding evidence of liability insurance and evidence of subse-
quent repairs. The rules indicating when evidence of character
may be used to prove conduct also are stated in this division. The
division expands the existing rule excluding evidence of settlement
offers to exclude also admissions made in the course of settlement
negotiations.

Division 10-Hearsay Evidence. Division 10 sets forth the hear-
say rule and its exceptions. The exceptions are, for the most part,
recognized in existing law. A few existing exceptions, however,
are substantially broadened. For example, the former testimony
exception in the Evidence Code does not require identity of parties
as does the existing exception. Dying declarations are made ad-
missible in both civil and criminal proceedings. A few new excep-
tions are also created, such as an exception for a decedent's admis-
sions in an action for his wrongful death and an exception for prior
inconsistent statements of a witness. The division permits impeach-
ment of a hearsay declarant by prior inconsistent statements with-
out the foundational requirement of providing the declarant with
an opportunity to explain. The division also permits a party to call
a hearsay declarant to the stand (if he can find him) and treat
him in effect as an adverse witness, i.e., examine him as if under
cross-examination.

Division 11-Writings. Division 11 collects a variety of rules
relating to writings. It defines the process of authenticating docu-
ments and spells out the procedure for doing so. The division sub-
stantially simplifies the procedure for proving official records and
authenticating copies, particularly for out-of-state records. The best
evidence rule appears in this division; and there are collected here
several statutes providing special procedures for proving the
contents of certain writings with copies. For the most part, the
division restates the existing California law.

Thus, the bulk of the Evidence Code is existing California law that
has been drafted and organized so that it is easy to find and to under-
stand. There are some major changes in the law, but in each case the
change has been recommended only after a careful weighing of the need
for the evidence against the policy to be served by its exclusion.
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PROPOSED LEGISLATION
The Commission's recommendation would be effectuated by enact-

ment of the following measure :

An act to establish an Evidence Code, thereby consolidating
and revising the law relating to evidence; amending vari-
ous sections of the Business and Professions Code, Civil
Code, Code of Civil Procedure, Corporations Code, Govern-
ment Code, Health and Safety Code, Penal Code, and Pub-
lic Utilities Code to make them consistent therewith; adding
Sections 164.5, 3544, 3545, 3546, 3547, and 3548 to the Civil
Code; adding Sections 631.7 and 1908.5 to the Code of Civil
Procedure; and repealing legislation inconsistent therewith.

The people of the State of California do enact as follows:

SECTION I. The Evidence Code is enacted, to read :

EVIDENCE CODE

DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION

§ 1. Short title
1. This code shall be known as the Evidence Code.

Comment. This section is similar to comparable sections in recently
enacted California codes. E.g., VEHICLE CODE § 1. See also CODE Civ.
PROC. §§ 1, 19.

§ 2. Common law rule construing code abrogated
2. The rule of the common law, that statutes in derogation

thereof are to be strictly construed, has no application to this
code. This code establishes the law of this State respecting the
subject to which it relates, and its provisions are to be liber-
ally construed with a view to effect its objects and to pro-
mote justice.

Comment. This section is substantially the same as Section 4 of the
Code of Civil Procedure.

CROSS-REFERENCES
Similar provisions :

Civil Code § 4
Code of Civil Procedure § 4
Penal Code § 4

§ 3. Constitutionality
3. If any provision or clause of this code or application

thereof to any person or circumstances is held invalid, such
invalidity shall not affect other provisions or applications of
the code which can be given effect without the invalid provi-
sion or application, and to this end the provisions of this code
are declared to be severable.

(38)
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Comment. Section 3 is the same as Section 1108 of the Commercial
Code. See also, e.g., VEHICLE CODE § 5. This general "severability"
provision permits the repeal of comparable provisions applicable to
specific sections formerly compiled in the Code of Civil Procedure that
are now compiled in the Evidence Code and makes it unnecessary to
include similar provisions in future amendments to this code. See
CODE Civ. PROC. § 1928.4 (superseded by the Evidence Code).

CROSS-REFERENCES
Definition :

Person, see § 175

§ 4. Construction of code
4. Unless the provision or context otherwise requires, these

preliminary provisions and rules of construction shall govern
the construction of this code.

Comment. This is a standard provision in various California codes.
E.g., VEHICLE CODE § 6.

§ 5. Effect of headings
5. Division, chapter, article, and section headings do not

in any manner affect the scope, meaning, or intent of the pro-
visions of this code.

Comment. Similar provisions appear in all the existing California
codes except the Civil Code, the Commercial Code, and the Code of
Civil Procedure. E.g., VEHICLE CODE § 7.

§ 6. References to statutes
6. Whenever any reference is made to any portion of this

code or of any other statute, such reference shall apply to all
amendments and additions heretofore or hereafter made.

Comment. This is a standard provision in various California codes.
E.g., VEHICLE CODE § 10.

CROSS-REFERENCES
Definition :

Statute, see § 230

§ 7. "Division," "chapter," "article," "section," "subdivision,"
and "paragraph"

7. Unless otherwise expressly stated:
(a) "Division" means a division of this code.
(b) "Chapter" means a chapter of the division in which

that term occurs.
(c) "Article" means an article of the chapter in which that

term occurs.
(d) "Section" means a section of this code.
(e) "Subdivision" means a subdivision of the section in

which that term occurs.
(f) "Paragraph" means a paragraph of the subdivision in

which that term occurs.
Comment. Somewhat similar provisions appear in various California

codes. E.g., VEHICLE CODE § 11. See also CODE Civ. PROC. § 17(8).
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§ 8. Construction of tenses
8. The present tense includes the past and future tenses;

and the future, the present.
Comment. This is a standard provision in various California codes.

E.g., VEHICLE CODE § 12. See also CODE CIV. PROC. § 17.

§ 9. Construction of genders
9. The masculine gender includes the feminine and neuter.

Comment. This is a standard provision in various California codes.
E.g., VEHICLE CODE § 13. See also CODE CIV. PROC. § 17.

§ 10. Construction of singular and plural
10. The singular number includes the plural; and the plu-

ral, the singular.
Comment. This is a standard provision in various California codes.

E.g., VEHICLE CODE § 14. See also CODE CIV. PROC. § 17.

§ 11. "Shall" and "may"
11. "Shall" is mandatory and "may" is permissive.

. Comment. This is a standard provision in various California codes.
E.g., VEHICLE CODE § 15.

§ 12. Code effective January 1, 1967
12. This code shall become operative on January 1, 1967,

and shall govern proceedings in actions brought on or after
that date and also further proceedings in actions pending on
that date. The provisions of Division 8 (commencing with Sec-
tion 900) relating to privileges shall govern any claim of priv-
ilege made after December 31, 1966.

Comment. The delayed operative date provides time for California
judges and attorneys to become familiar with the code before it goes
into effect. Section 12 makes it clear that the Evidence Code governs
all proceedings after December 31, 1966. Thus, if the trial court makes
a ruling on the admission of evidence prior to January 1, 1967, such
ruling is not affected by the enactment of the Evidence Code; if an
appeal is taken from the ruling, Section 12 requires the appellate
court to apply the law applicable at the time the ruling was made. On
the other hand, any ruling made by the trial court on the admission of
evidence after December 31, 1966, is governed by the Evidence Code,
even if the trial of the particular action was commenced prior to that
date.

CROSS-REFERENCES
Definition :

Action, see § 105
Privileges, scope of application of, see §§ 901, 910, 920
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Comment. Division 2 contains definitions of general application only.

Words and phrases that have special significance only to a particular
division or article are defined in the division or article in which the
defined term is used. For example, Sections 900-905 define terms that
are used only in Division 8 (Privileges), and Sections 950-953 define
terms that are used in the article relating to the lawyer -client privilege.
Some additional sections of general application that are of a defini-
tional nature include Sections 7-11 in Division 1.

CROSS-REFERENCES
Construction of code generally :

Gender, see § 9
Plural number, see § 10
Singular number, see § 10
Tense, see § 8

Other definitions of general application :
Article, see § 7
Authentication of a writing, see § 1400
Chapter, see § 7
Cross-examination, see § 761
Direct examination, see § 760
Division, see § 7
Inference, see § 600
Leading question, see § 764
May, see § 11
Paragraph, see § 7
Presumption, see § 600
Presumption affecting the burden of producing evidence, see § 603
Presumption affecting the burden of proof, see § 605
Redirect examination, see § 762
Recross-examination, see § 763
Section, see § 7
Shall, see § 11
Subdivision, see § 7

§ 100. Application of definitions
100. Unless the provision or context otherwise requires,

these definitions govern the construction of this code.
Comment. Section 100 is a standard provision found in the defini-

tional portion of recently enacted California codes. See, e.g., VEHICLE
CODE § 100.

§ 105. "Action"
105. "Action" includes a civil action and a criminal action.

Comment. Defining the word "action" to include both a civil action
or proceeding and a criminal action or proceeding eliminates the ne-
cessity of repeating "civil action and criminal action" in numerous
code sections.

CROSS-REFERENCES
Definitions

Civil action, see § 120
Criminal action, see § 130

§ 110. "Burden of producing evidence"
110. "Burden of producing evidence" means the obligation

of a party to introduce evidence sufficient to avoid a ruling
against him on the issue.

( )
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Comment. The phrases defined in Sections 110 and 115 provide a
convenient means for distinguishing between the burden of proving a
fact and the burden of going forward with the evidence. They recognize
a distinction that is well established in California. WITKIN, CALIFORNIA
EVIDENCE §§ 53-60 (1958). The practical effect of the distinction is dis-
cussed in the Comments to Division 5 (commencing with Section 500),
especially in the Comments to Sections 500 and 550.

The second paragraph of Section 115 makes it clear that "burden of
proof" refers to the burden of proving the fact in question by a pre-
ponderance of the evidence unless a heavier or lesser burden of proof
is specifically required in a particular case by constitutional, statutory,
or decisional law. See the definition of "law" in EVIDENCE CODE § 160.

CROSS-REFERENCES
Assignment of burden of producing evidence, see § 550
Definition :

Evidence, see § 140
Presumptions affecting burden of producing evidence, see §§ 603, 604, 607, 630

§ 115. "Burden of proof"
115. "Burden of proof" means the obligation of a party to

meet the requirement of a rule of law that he raise a reason-
able doubt concerning the existence or nonexistence of a fact
or that he establish the existence or nonexistence of a fact by
a preponderance of the evidence, by clear and convincing
proof, or by proof beyond a reasonable doubt.

Except as otherwise provided by law, the burden of proof
requires proof by a preponderance of the evidence.

Comment. See the Comment to Section 110.
CROSS-REFERENCES

Assignment of burden of proof, see §§ 500-522
Definitions :

Law, see § 160
Proof, see § 190

Presumptions affecting burden of proof, see §§ 605-607, 660

§ 120. "Civil action"
120. "Civil action" includes all actions and proceedings

other than a criminal action.
Comment. Defining "civil action" to include civil proceedings elim-

inates the necessity of repeating "civil action or proceeding" in numer-
ous code sections, and, together with the definition of "criminal action"
in Section 130, it assures the applicability of the Evidence Code to all
actions and proceedings. See EVIDENCE CODE § 300.

CROSS-REFERENCES
Definition :

Criminal action, see § 130

§ 125. "Conduct"
125. "Conduct" includes all active and passive behavior,

both verbal and nonverbal.
Comment. This broad definition of "conduct" is self-explanatory.

CROSS-REFERENCES
Definition :

Verbal, see § 245
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§ 130. "Criminal action"
130. "Criminal action" includes criminal proceedings.

Comment. See the Comment to Section 120.

§ 135. "Declarant"
135. "Declarant" is a person who makes a statement.

Comment. Ordinarily, the word "declarant" is used in the Evidence
Code to refer to a person who makes a hearsay statement as distin-
guished from the witness who testifies to the content of the statement.
See EVIDENCE CODE § 1200 and the Comment thereto.

CROSS-REFERENCES
Definition :

Statement, see § 225

§ 140. "Evidence"
140. "Evidence" means testimony, writings, material ob-

jects, or other things presented to the senses that are offered
to prove the existence or nonexistence of a fact.

Comment. "Evidence" is defined broadly to include the testimony
of witnesses, tangible objects, sights (such as a jury view or the ap-
pearance of a person exhibited to a jury), sounds (such as the sound of
a voice demonstrated for a jury), and any other thing that may be
presented as a basis of proof. The definition includes anything offered
in evidence whether or not it is technically inadmissible and whether or
not it is received. For example, Division 10 (commencing with Section
1200) uses "evidence" to refer to hearsay which may be excluded as
inadmissible but which may be admitted if no proper objection is made.
Thus, when inadmissible hearsay or opinion testimony is admitted
without objection, this definition makes it clear that it constitutes evi-
dence that may be considered by the trier of fact.

Section 140 is a better statement of existing law than Code of Civil
Procedure Section 1823, which is superseded by Section 140. Although
Section 1823 by its terms restricts "judicial evidence" to that "sanc-
tioned by law," the general principle is well established that matter
which is technically inadmissible under an exclusionary rule is none-
theless evidence and may be considered in support of a judgment if
it is offered and received in evidence without proper objection or
motion to strike. E.g., People v. Alexander, 212 Cal. App.2d 84, 98, 27
Cal. Rptr. 720, 727 (1963) ("illustrations of this principle are nu-
merous and cover a wide range of evidentiary topics such as incompe-
tent hearsay, secondary evidence violating the best evidence rule,
inadmissible opinions, lack of foundation, incompetent, privileged or
unqualified witnesses, and violations of the parol evidence rule"). See
WITKIN, CALIFORNIA EVIDENCE §§ 723-724 (1958).

Under this definition, a presumption is not evidence. See also EVI-
DENCE CODE § 600 and the Comment thereto.

CROSS-REFERENCES
Definitions :

Proof, see § 190
Writing, see § 250
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Judicial notice as substitute for evidence, see § 457
Jury view :

Civil case, see Code of Civil Procedure § 610
Criminal case, see Penal Code § 1119

Presumption not evidence, see § 600

§ 145. "The hearing"
145. "The hearing" means the hearing at which a question

under this code arises, and not some earlier or later hearing.
Comment. "The hearing" is defined to mean the hearing at which

the particular question under the Evidence Code arises and, unless a
particular provision or its context otherwise indicates, not some earlier
or later hearing. This definition is much broader than would be a refer-
ence to the trial itself ; the definition includes, for example, preliminary
hearings and post -trial proceedings.

§ 150. "Hearsay evidence"
150. "Hearsay evidence" is defined in Section 1200.

Comment. Because of its special significance to Division 10, the sub-
stantive definition of "hearsay evidence" is contained in Section 1200.
See the Comment to Section 1200.

§ 160. "Law"
160. "Law" includes constitutional, statutory, and de-

cisional law.
Comment. This definition makes it clear that a reference to "law"

includes the law established by judicial decisions as well as by con-
stitutional and statutory provisions.

§ 165. "Oath"
165. "Oath" includes affirmation.

Comment. Similar definitions are found in other California codes.
E.g., VEHICLE CODE § 16.

§ 170. "Perceive"
170. "Perceive" means to acquire knowledge through one's

senses.
Comment. This definition is self-explanatory.

§ 175. "Person"
175. "Person" includes a natural person, firm, association,

organization, partnership, business trust, corporation, or public
entity.

Comment. This broad definition is similar to definitions found in
other codes. E.g., GOVT. CODE § 17 ; VEHICLE CODE § 470. See also CODE
CW. PROC. § 17.

CROSS-REFERENCES
Definition :

Public entity, see § 200
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§ 180. "Personal property"
180. "Personal property" includes money, goods, chattels,

things in action, and evidences of debt.
Comment. This definition is the same as the definition of "personal

property" in Section 17 (3) of the Code of Civil Procedure.
CROSS-REFERENCES

"Real property" defined, see § 205

§ 185. "Property"
185. "Property" includes both real and personal property.

Comment. This definition is the same as the definition of "property"
in Section 17(1) of the Code of Civil Procedure.

CROSS-REFERENCES
Definitions

Personal property, see § 180
Real property, see § 205

§ 190. "Proof"
190. "Proof" is the establishment by evidence of a requi-

site degree of belief concerning a fact in the mind of the trier
of fact or the court.

Comment. This definition is more accurate than the definition of
"proof" in Code of Civil Procedure Section 1824, which is superseded
by Section 190. The disjunctive reference to "the trier of fact or the
court" is needed because, even when the jury is the trier of fact, the
court is required to determine preliminary questions of fact on the
basis of proof.

CROSS-REFERENCES
Definitions :

Evidence, see § 140
Trier of fact, see § 235

§ 195. "Public employee"
195. "Public employee" means an officer, agent, or em-

ployee of a public entity.
Comment. This definition specifically includes public officers and

agents, thereby eliminating any distinction between employees and
officers and making it unnecessary to repeat the phrase "officer, agent,
or employee" in numerous code sections.

CROSS-REFERENCES
Definition :

Public entity, see § 200

§ 200. "Public entity"
200. "Public entity" includes a nation, state, county, city

and county, city, district, public authority, public agency, or
any other political subdivision or public corporation, whether
foreign or domestic.

Comment. The broad definition of "public entity" includes every
form of public authority, both foreign and domestic. Occasionally,
"public entity" is used in the Evidence Code with limiting language to
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refer specifically to entities within this State or the United States. E.g.,
EVIDENCE CODE § 452(b). Cf. EVIDENCE CODE § 452(f).

CROSS-REFERENCES
Definition :

State, see § 220

§ 205. "Real property"
205. "Real property" includes lands, tenements, and he-

reditaments.
Comment. This definition is substantially the same as the definition

of "real property" in Section 17(2) of the Code of Civil Procedure.
CROSS-REFERENCES

"Personal property" defined, see § 180

§ 210. "Relevant evidence"
210. "Relevant evidence" means evidence, including evi-

dence relevant to the credibility of a witness or hearsay declar-
ant, having any tendency in reason to prove or disprove any
disputed fact that is of consequence to the determination of the
action.

Comment. This definition restates existing law. E.g., Larson v. Sol-
bakken, 221 Cal. App.2d 410, 419, 34 Cal. Rptr. 450, 455 (1963) ;
People v. Lint, 182 Cal. App.2d 402, 415, 6 Cal. Rptr. 95, 102-103
(1960). Thus, under Section 210, "relevant evidence" includes not only
evidence of the ultimate facts actually in dispute but also evidence of
other facts from which such ultimate facts may be presumed or in-
ferred. This retains existing law as found in subdivisions 1 and 15 of
Code of Civil Procedure Section 1870, which are superseded by the
Evidence Code. In addition, Section 210 makes it clear that evidence
relating to the credibility of witnesses and hearsay declarants is "relev-
ant evidence." This restates existing law. See CODE CIV. PROC. §§ 1868,
1870(16) (credibility of witnesses), which are superseded by the Evi-
dence Code, and Tentative Recommendation and a Study Relating to
the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 6
CAL. LAW REVISION COMM 'N, REP., REC. & STUDIES Appendix at 339-
340, 569-575 (1964) (credibility of hearsay declarants).

CROSS-REFERENCES
Definitions :

Action, see § 105
Declarant, see § 135
Evidence, see § 140
Proof, see § 190

§ 220. "State"
220. "State" means the State of California, unless applied

to the different parts of the United States. In the latter case,
it includes any state, district, commonwealth, territory, or
insular possession of the United States.

Comment. This definition is more precise than the comparable defini-
tion found in Section 17(7) of the Code of Civil Procedure. For
example, Section 220 makes it clear that "state" includes Puerto Rico,
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even though Puerto Rico is now a "commonwealth" rather than a "ter-
ritory."

§ 225. "Statement"
225. "Statement" means (a) a verbal expression or (b)

nonverbal conduct of a person intended by him as a substi-
tute for a verbal expression.

Comment. The significance of this definition is explained in the Com-
ment to Evidence Code Section 1200.

CROSS-REFERENCES
Definitions :

Conduct, see § 125
Verbal, see § 245

§ 230. "Statute"
230. "Statute" includes a provision of the Constitution.

Comment. In the Evidence Code, "statute" includes a constitutional
provision. Thus, for example, when a particular section is subject to
any exceptions "otherwise provided by statute," exceptions provided
by the Constitution also are applicable.

§ 235. "Trier of fact"
235. "Trier of fact" includes (a) the jury and (b) the

court when the court is trying an issue of fact other than one
relating to the admissibility of evidence.

Comment. "Trier of fact" is defined to include not only the jury
but also the court when it is trying an issue of fact without a jury.
The definition is not exclusive ; a referee, court commissioner, or other
officer conducting proceedings governed by the Evidence Code may be
a trier of fact. See EVIDENCE CODE § 300.

CROSS-REFERENCES
Definition :

Evidence, see § 140

§ 240. "Unavailable as a witness"
240. (a) Except as otherwise provided in subdivision (b),

"unavailable as a witness" means that the declarant is:
(1) Exempted or precluded on the ground of privilege from

testifying concerning the matter to which his statement is
relevant;

(2) Disqualified from testifying to the matter;
(3) Dead or unable to attend or to testify at the hearing be-

cause of then existing physical or mental illness or infirmity;
(4) Absent from the hearing and the court is unable to

compel his attendance by its process; or
(5) Absent from the hearing and the proponent of his state-

ment has exercised reasonable diligence but has been unable
to procure his attendance by the court's process.

(b) A declarant is not unavailable as a witness if the ex-
emption, preclusion, disqualification, death, inability, or ab-
sence of the declarant was brought about by the procurement
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or wrongdoing of the proponent of his statement for the pur-
pose of preventing the declarant from attending or testifying.

Comment. Usually, the phrase "unavailable as a witness" is used in
the Evidence Code to state the condition that must be met whenever
the admissibility of hearsay evidence is dependent upon the declarant's
present unavailability to testify. See, e.g., EVIDENCE CODE §§ 1241, 1251,
1291, 1292, 1310, 1311, 1323. See also CODE CIV. PROC. § 2016(c) (3)
and PENAL CODE §§ 1345 and 1362, relating to depositions.

"Unavailable as a witness" includes, in addition to cases where the
declarant is physically unavailable (i.e., dead, insane, or beyond the
reach of the court's process), situations in which the declarant is legally
unavailable (i.e., prevented from testifying by a claim of privilege or
disqualified from testifying). Of course, if the declaration made out of
court is itself privileged, the fact that the declarant is unavailable to
testify at the hearing on the ground of privilege does not make the dec-
laration admissible. The exceptions to the hearsay rule that are set
forth in Division 10 (commencing with Section 1200) of the Evidence
Code do not declare that the evidence described is necessarily ad-
missible. They merely declare that such evidence is not inadmissible
under the hearsay rule. If there is some other rule of law-such as
privilege-which makes the evidence inadmissible, the court is not
authorized to admit the evidence merely because it falls within an
exception to the hearsay rule. Accordingly, the hearsay exceptions per-
mit the introduction of evidence where the declarant is unavailable be-
cause of privilege only if the declaration itself is not privileged or
is not inadmissible for some other reason.

Section 240 substitutes a uniform standard for the varying standards
of unavailability provided by the superseded Code of Civil Procedure
sections providing hearsay exceptions. E.g., CODE Civ. PROC. § 1870 (4),
(8). The conditions constituting unavailability under these superseded
sections vary from exception to exception without apparent reason.
Under some of these sections, the evidence is admissible if the de-
clarant is dead ; under others, the evidence is admissible if the de-
clarant is dead or insane ; under still others, the evidence is admissible
if the declarant is absent from the jurisdiction. Despite the express
language of these superseded sections, Section 240 may, to a con-
siderable extent, restate existing law. Compare People v. Spriggs, 60
Ca1.2d 868, 875, 36 Cal. Rptr. 841, 845, 389 P.2d 377, 381 (1964) (gen-
erally consistent with Section 240), with the older cases, some but not
all of which are inconsistent with the Spriggs case and with Section
240. See the cases cited in Tentative Recommendation and a Study Re-
lating to the Uniform Rules of Evidence (Article VIII. Hearsay Evi-
dence), 6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES Appendix
at 411 note 7 (1964).

CROSS-REFERENCES
Definitions :

Declarant, see § 135
Hearing, see § 145
Statement, see § 225

Disqualification of witness, see §§ 700-701
Privileges, see §§ 900-1073
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§ 245. "Verbal"
245. "Verbal" includes both oral and written words.

Comment. The word "verbal" is defined to avoid the necessity of re-
peating "oral or written" in various sections of the code.

CROSS-REFERENCES
Definition :

Writing, see § 250

§ 250. "Writing"
250. "Writing" means handwriting, typewriting, printing,

photostating, photographing, and every other means of re-
cording upon any tangible thing any form of communication
or representation, including letters, words, pictures, sounds,
or symbols, or combinations thereof.

Comment. "Writing" is defined very broadly to include all forms
of tangible expression, including pictures and sound recordings.

3-24465
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CHAPTER 1. APPLICABILITY OF CODE

§ 300. Applicability of code
300. Except as otherwise provided by statute, this code ap-

plies in every action before the Supreme Court or a district
court of appeal, superior court, municipal court, or justice
court, including proceedings conducted by a referee, court com-
missioner, or similar officer, but does not apply in grand jury
proceedings.

Comment. Section 300 makes the Evidence Code applicable to all
proceedings conducted by California courts except those court pro-
ceedings to which it is made inapplicable by statute. The provisions
of the code do not apply in administrative proceedings, legislative
hearings, or any other proceedings unless some statute so provides or
the agency concerned chooses to apply them.

Various code sections-in the Evidence Code as well as in other
codes-make the provisions of the Evidence Code applicable to a cer-
tain extent in proceedings other than court proceedings. E.g., GOVT.
CODE § 11513 (a finding in a proceeding conducted under the Adminis-
trative Procedure Act may not be based on hearsay evidence unless
the evidence would be admissible over objection in a civil action) ;
PENAL CODE § 939.6 (a grand jury, in investigating a charge, may
receive only evidence admissible over objection in a criminal action) ;
EVIDENCE CODE § 910 (provisions of the Evidence Code relating to
privileges are applicable in all proceedings of every kind in which
testimony can be compelled to be given) ; and EVIDENCE CODE § 1566
(Sections 1560-1565 are applicable in nonjudicial proceedings).

Section 300 does not affect any other statute relaxing rules of evi-
dence for specified purposes. See, e.g., CODE CIV. PROC. § 117g (judge
of small claims court may make informal investigation either in or out
of court), § 1768 (hearing of conciliation proceeding to be conducted
informally), § 2016(b) (inadmissibility of testimony at trial is not
ground for objection to testimony sought from a deponent, provided
that such testimony is reasonably calculated to lead to the discovery
of admissible evidence) ; PENAL CODE § 1203 (judge must consider pro-
bation officer's investigative report on question of probation) ; WELF.
& INST. CODE § 706 (juvenile court must consider probation officer's
social study in determining disposition to be made of ward or depend-
ent child).

CROSS-REFERENCES
Criminal action, applicability of rules of evidence, see Penal Code § 1102
Definitions :

Action, see § 105
Statute, see § 230

Grand jury proceedings, applicability of rules of evidence, see Penal Code § 939.6
See also the statutes cited in the Comment

(50)
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CHAPTER 2. PROVINCE OF COURT AND JURY

§ 310. Questions of law for court
310. All questions of law (including but not limited to

questions concerning the construction of statutes and other
writings, the admissibility of evidence, and other rules of evi-
dence) are to be decided by the court. Determination of issues
of fact preliminary to the admission of evidence are to be
decided by the court as provided in Article 2 (commencing
with Section 400) of Chapter 4.

Comment. Section 310 restates the substance of and supersedes the
first sentence of Section 2102 of the Code of Civil Procedure.

CROSS-REFERENCES
Comment on evidence, see Constitution, Art. I, § 13 ; Art. VI, § 19 ; Penal Code

§ 1127
Criminal action, questions for court and jury, see Penal Code §§ 1124-1127
Definitions :

Evidence, see § 140
Law, see § 160
Statute, see § 230
Writing, see § 250

Issue of law, trial by court, see Code of Civil Procedure § 591
Judicial notice, see §§ 450-459
Office of judge in construing statute or instrument, see Code of Civil Procedure

§ 1858
Preliminary determinations on admissibility of evidence, see §§ 400-406

§ 311. Determination of foreign law
311. (a) Determination of the law of a foreign nation or

a public entity in a foreign nation is a question of law to be
determined in the manner provided in Division 4 (commencing
with Section 450).

(b) If such law is applicable and the court is unable to
determine it, the court may, as the ends of justice require,
either :

(1) Apply the law of this State if the court can do so con-
sistently with the Constitution of the United States and the
Constitution of this State; or

(2) Dismiss the action without prejudice or, in the case of
a reviewing court, remand the case to the trial court 'with di-
rections to dismiss the action without prejudice.

Comment. Section 311 restates the substance of and supersedes the
last paragraph of Section 1875 of the Code of Civil Procedure.

The court may be unable to determine the foreign law because the
parties have not provided the court with sufficient information to make
such determination. If it appears that the parties may be able to ob-
tain such information, the court may, of course, grant the parties
additional time within which to obtain such information and make it
available to the court. But when all sources of information as to the
foreign law are exhausted and the court is unable to determine the
foreign law, Section 311 provides the rule that governs the disposition
of the case.
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CROSS-REFERENCES
Definitions :

Action, see § 105
Law, see § 160
Public entity, see § 200
State, see § 220

Judicial notice of foreign law, see § 452

§ 312. Jury as trier of fact
312. Except as otherwise provided by law, where the trial is

by jury :
(a) All questions of fact are to be decided by the jury.
(b) Subject to the control of the court, the jury is to de-

termine the effect and value of the evidence addressed to it, in-
cluding the credibility of witnesses and hearsay declarants.

Comment. Section 312 restates the substance of and supersedes Sec-
tion 2101 and the first sentence of Section 2061 of the Code of Civil
Procedure. The rule stated in Section 312 is subject to such exceptions
as are otherwise provided by statutory or decisional law. See, e.g.,
EVIDENCE CODE §§ 310, 311, 457.

CROSS-REFERENCES
Actual fraud a question of fact, see Civil Code § 1574
Blood tests, conclusive effect, see §§ 892, 895, 896
Comment on evidence, see Constitution, Art. I, § 13 ; Art. VI, § 19 ; Penal Code

§ 1127
Criminal action, questions for jury, see Penal Code §§ 1125-1127
Definitions :

Declarant, see § 135
Evidence, see § 140
Law, see § 160

Instructions to jury on questions of fact, see Code of Civil Procedure § 608 ; Penal
Code § 1127

Issues of fact, by whom tried, see Code of Civil Procedure § 592
Judicially noticed facts binding on jury, see § 457
Jurors as judges of credibility of witnesses, see Constitution, Art. VI, § 19 ; Penal

Code § 1127
Jury to determine law and fact in libel prosecutions, see Constitution, Art. I, § 9 ;

Penal Code §§ 251, 1125
Trial by jury, see Constitution, Art. I, § 7

CHAPTER 3. ORDER OF PROOF

§ 320. Power of court to regulate order of proof
320. Except as otherwise provided by law, the court in its

discretion shall regulate the order of proof.
Comment. Section 320 restates the substance of and supersedes the

first sentence of Section 2042 of the Code of Civil Procedure. Under
Section 320, as under existing law, the trial judge has wide discretion
to determine the order of proof. See CALIFORNIA CIVIL PROCEDURE DUR-
ING TRIAL, Parrish, Order of Proof, 205 (Cal. Cont. Ed. Bar 1960). Of
course, the order of proof ordinarily should be as prescribed in Code
of Civil Procedure Section 607 or 631.7 (added in this recommenda-
tion) or in Penal Code Sections 1093 and 1094.

Directions of the trial judge which control the order of proof should
be distinguished from those which actually exclude evidence. Obvi-
ously, it is not permissible, through repeated directions of the order
of proof, to prevent a party from presenting relevant evidence on a
disputed fact. Foster v. Keating, 120 Cal. App.2d 435, 261 P.2d 529
(1953) ; CALIFORNIA CIVIL PROCEDURE DURING TRIAL, Parrish, Order

MJN 2361



EVIDENCE CODE-GENERAL PROVISIONS 53

of Proof, 205, 210 (Cal. Cont. Ed. Bar 1960). See also Murry v. Man-
ley, 170 Cal. App.2d 364, 338 P.2d 976 (1959).

CROSS-REFERENCES
Definition :

Law, see § 160
Order of proof :

Civil jury case, see Code of Civil Procedure § 607
Civil nonjury case, see Code of Civil Procedure § 631.7
Criminal action, see Penal Code §§ 1093, 1094
Facts preliminary to admission of evidence, see § 403(b)

CHAPTER 4. ADMITTING AND EXCLUDING EVIDENCE

Article 1. General Provisions

§ 350. Only relevant evidence admissible
350. No evidence is admissible except relevant evidence.

Comment. Section 350 restates and supersedes that portion of Code
of Civil Procedure Section 1868 requiring the exclusion of irrelevant
evidence.

CROSS-REFERENCES
Definitions :

Evidence, see § 140
Relevant evidence, see § 210

Determination of relevancy, see § 403

§ 351. Admissibility of relevant evidence
351. Except as otherwise provided by statute, all relevant

evidence is admissible
Comment. Section 351 abolishes all limitations on the admissibility

of relevant evidence except those that are based on a statute, including
a constitutional provision. See EVIDENCE CODE § 230. The Evidence
Code contains a number of provisions that exclude relevant evidence
either for reasons of public policy or because the evidence is too unre-
liable to be presented to the trier of fact. See, e.g., EVIDENCE CODE
§ 352 (cumulative, unduly prejudicial, etc. evidence), §§ 900-1073
(privileges), §§ 1100-1156 (extrinsic policies), § 1200 (hearsay). Other
codes also contain provisions that may in some cases result in the
exclusion of relevant evidence. See, e.g., CIVIL CODE §§ 79.06, 79.09,
227; CODE CIV. PROC. § 1747 ; EDUC. CODE § 14026; FIN. CODE § 8754;
FISH & GAME CODE § 7923; GOVT. CODE §§ 15619, 18573, 18934, 18952,
20134, 31532; HEALTH & SAF. CODE §§ 211.5, 410; INS. CODE §§ 735,
855, 10381.5; LABOR CODE § 6319; PENAL CODE §§ 290, 938.1, 3046,
3107, 11105; Pus. RES. CODE § 3234; REV. & TAX. CODE §§ 16563,
19282-19289; UNEMPL. INS. CODE §§ 1094, 2111, 2714; VEHICLE CODE
§§ 1808, 16005, 20012-20015, 40803, 40804, 40832, 40833 ; WATER CODE
§ 12516; WELF. & INST. CODE §§ 118, 827.

CROSS-REFERENCES
Authentication of writings, see §§ 1400-1421
Credibility of witness, see §§ 770, 780-791
Definitions :

Relevant evidence, see § 210
Statute, see § 230

Determination of relevancy, see § 403

MJN 2362



54 CALIFORNIA LAW REVISION COMMISSION

Evidence excluded because of :
Best evidence rule, see §§ 1500-1510
Cumulative or prejudicial effect, see § 352
Extrinsic policies, see §§ 1100-1156
Hearsay rule, see §§ 1200-1341
Privileges, see §§ 900-1073

Judge as witness, see § 703
Juror as witness, see § 704
See also the statutes cited in the Comment

§ 352. Discretion of court to exclude evidence
352. The court in its discretion may exclude evidence if its

probative value is substantially outweighed by the probability
that its admission will (a) necessitate undue consumption of
time or (b) create substantial danger of undue prejudice, of
confusing the issues, or of misleading the jury.

Comment. Section 352 expresses a rule recognized by statute and in
several California decisions. CODE CIV. PROC. §§ 1868, 2044 (superseded
by the Evidence Code) ; Adkins v. Brett, 184 Cal. 252, 258, 193 Pac.
251, 254 (1920) ("the matter [of excluding prejudicial evidence] is
largely one of discretion on the part of the trial judge") ; Moody v.
Peirano, 4 Cal. App. 411, 418, 88 Pac. 380, 382 (1906) ("a wide discre-
tion is left to the trial judge in determining whether [evidence of a
collateral nature] is admissible or not").

CROSS-REFERENCES
Control of interrogation of witnesses, see § 765
Criminal action, excluding evidence, see Penal Code § 1044
Definition :

Evidence, see § 140
Expert witnesses, limiting number to be called, see § 723

§ 353. Effect of erroneous admission of evidence
353. A verdict or finding shall not be set aside, nor shall

the judgment or decision based thereon be reversed, by reason
of the erroneous admission of evidence unless:

(a) There appears of record an objection to or a motion to
exclude or to strike the evidence that was timely made and so
stated as to make clear the specific ground of the objection or
motion ; and

(b) The court which passes upon the effect of the error or
errors is of the opinion that the admitted evidence should
have been excluded on the ground stated and that the error
or errors complained of resulted in a miscarriage of justice.

Comment. Subdivision (a) of Section 353 codifies the well -settled
California rule that a failure to make a timely objection to, or motion
to exclude or to strike, inadmissible evidence waives the right to com-
plain of the erroneous admission of evidence. See WITKIN, CALIFORNIA
EVIDENCE §§ 700-702 (1958). Subdivision (a) also codifies the related
rule that the objection or motion must specify the ground for objec-
tion, a general objection being insufficient. WITKIN, CALIFORNIA EVI-
DENCE §§ 703-709 (1958).

Subdivision (b) reiterates the requirement of Section 41/2 of Article
VI of the California Constitution that a judgment may not be re-
versed, nor may a new trial be granted, because of an error unless the
error is prejudicial.
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Section 353 is, of course, subject to the constitutional requirement
that a judgment must be reversed if an error has resulted in a denial
of due process of law. People v. Matteson, 61 Ca1.2d ___, 39 Cal. Rptr.
1, 393 P.2d 161 (1964).

CROSS-REFERENCES
Definition :

Evidence, see § 140
Disallowing claim of privilege as reversible error, see § 918
Formal finding of preliminary facts unnecessary, see § 402
Miscarriage of justice, see Constitution, Art. VI, § 41/2

§ 354. Effect of erroneous exclusion of evidence
354. A verdict or finding shall not be set aside, nor shall

the judgment or decision based thereon be reversed, by reason
of the erroneous exclusion of evidence unless the court which
passes upon the effect of the error or errors is of the opinion
that the error or errors complained of resulted in a miscarriage
of justice and it appears of record that :

(a) The substance, purpose, and relevance of the excluded
evidence was made known to the court by the questions asked,
an offer of proof, or by any other means;

(b) The rulings of the court made compliance with subdi-
vision (a) futile; or

(c) The evidence was sought by questions asked during
cross-examination.

Comment. Section 354, like Section 353, reiterates the requirement
of the California Constitution that a judgment may not be reversed,
nor may a new trial be granted, because of an error unless the error
is prejudicial. CAL. CONST., Art. VI, § 41/2.

The provisions of Section 354 that require an offer of proof or other
disclosure of the evidence improperly excluded reflect existing law.
See WITKIN, CALIFORNIA EVIDENCE § 713 (1958). The exceptions to this
requirement that are stated in Section 354 also reflect existing law.
Thus, an offer of proof is unnecessary where the judge has limited the
issues so that an offer to prove matters related to excluded issues would
be futile. Lawless v. Calaway, 24 Ca1.2d 81, 91, 147 P.2d 604, 609
(1944). An offer of proof is also unnecessary when an objection is im-
properly sustained to a question on cross-examination. Tossman v. New-
man, 37 Ca1.2d 522, 525-526, 233 P.2d 1, 3 (1951) ("no offer of proof
is necessary in order to obtain a review of rulings on cross-examina-
tion") ; People v. Jones, 160 Cal. 358, 117 Pac. 176 (1911).

CROSS-REFERENCES
Definitions :

Cross-examination, see §§ 761, 772, 773
Evidence, see § 140

Formal finding of preliminary facts unnecessary, see § 402
Miscarriage of justice, see Constitution, Art. VI, § 41/2

§ 355. Limited admissibility
355. When evidence is admissible as to one party or for

one purpose and is inadmissible as to another party or for
another purpose, the court upon request shall restrict the evi-
dence to its proper scope and instruct the jury accordingly.
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Comment. Section 355 codifies existing law which requires the court
to instruct the jury as to the limited purpose for which evidence may
be considered when such evidence is admissible for one purpose and
inadmissible for another. See Adkins v. Brett, 184 Cal. 252, 193 Pac.
251 (1920).

Under Section 352, as under existing law, the judge is permitted to
exclude such evidence if he deems it so prejudicial that a limiting in-
struction would not protect a party adequately and the matter in
question can be proved sufficiently by other evidence. See discussion
in Adkins v. Brett, 184 Cal. 252, 258, 193 Pac. 251, 254 (1920) ; Tenta-
tive Recommendation and a Study Relating to the Uniform Rules of
Evidence (Article VI. Extrinsic Policies Affecting Admissibility), 6
CAL. LAW REVISION COMM 'N, REP., REC. & STUDIES 601, 612, 639-640
(1964).

CROSS-REFERENCES
Definition :

Evidence, see § 140
Exclusion of unduly prejudicial evidence, see § 352

§ 356. Entire act, declaration, conversation, or writing may be brought out
to elucidate part offered

356. Where part of an act, declaration, conversation, or
writing is given in evidence by one party, the whole on the
same subject may be inquired into by an adverse party; when
a letter is read, the answer may be given; and when a detached
act, declaration, conversation, or writing is given in evidence,
any other act, declaration, conversation, or writing which is
necessary to make it understood may also be given in evidence.

Comment. Section 356 restates the substance of and supersedes Sec-
tion 1854 of the Code of Civil Procedure.

CROSS-REFERENCES
Circumstances under which instrument was made, see Civil Code § 1647 ; Code of

Civil Procedure § 1860
Definition :

Writing, see § 250
Exclusion of cumulative or unduly prejudicial evidence, see § 352

Article 2. Preliminary Determinations on Admissibility of Evidence

§ 400. "Preliminary fact"
400. As used in this article, "preliminary fact" means a

fact upon the existence or nonexistence of which depends the
admissibility or inadmissibility of evidence. The phrase "the
admissibility or inadmissibility of evidence" includes the
qualification or disqualification of a person to be a witness and
the existence or nonexistence of a privilege.

Comment. "Preliminary fact" is defined to distinguish those facts
upon which the admissibility of evidence depends from those facts
sought to be proved by that evidence.

CROSS-REFERENCES
Definition :

Evidence, see § 140
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§ 401. "Proffered evidence"
401. As used in this article, "proffered evidence" means

evidence, the admissibility or inadmissibility of which is de-
pendent upon the existence or nonexistence of a preliminary
fact.

Comment. "Proffered evidence" is defined to avoid confusion be-
tween evidence whose admissibility is in question and evidence offered
on the preliminary fact issue. "Proffered evidence" includes such
matters as the testimony to be elicited from a witness who is claimed
to be disqualified, testimony or tangible evidence claimed to be privi-
leged, and any other evidence to which objection is made.

CROSS-REFERENCES
Definitions :

Evidence, see § 140
Preliminary fact, see § 400

§ 402. Procedure for determining foundational and other preliminary facts
402. (a) When the existence of a preliminary fact is dis-

puted, its existence or nonexistence shall be determined as pro-
vided in this article.

(b) The court may hear and determine the question of the
admissibility of evidence out of the presence or hearing of the
jury ; but in a criminal action, the court shall hear and deter-
mine the question of the admissibility of a confession or admis-
sion of the defendant out of the presence and hearing of the
jury.

(c) A ruling on the admissibility of evidence implies what-
ever finding of fact is prerequisite thereto ; a separate or
formal finding is unnecessary unless required by statute.

Comment. Under Section 310, the court must decide preliminary
questions of fact upon which the admissibility of evidence depends.
Section 402 prescribes certain procedures that must be observed by
the court when making such preliminary determinations.

Subdivision (a). Subdivision (a) requires the judge to observe the
procedures specified in Article 2 (commencing with Section 400) when
he is determining disputed factual questions preliminary to the ad-
mission or exclusion of evidence. The provisions of Article 2 are de-
signed to distinguish clearly between (1) those situations where the
judge must be persuaded of the existence of the preliminary fact upon
which admissibility depends and (2) those situations where the judge
must admit the proffered evidence merely upon the introduction of evi-
dence sufficient to sustain a finding of the preliminary fact. Under the
Evidence Code, as under existing law, the judge determines some pre-
liminary fact questions on the basis of all of the evidence presented
to him by both parties, resolving any conflicts in that evidence. Evi-
DENCE CODE § 405. See, e.g., People v. Glab, 13 Cal. App.2d 528, 57
P.2d 588 (1936) (judge considered conflicting evidence and decided
that a proposed witness was not married to the defendant and, there-
fore, was competent to testify). See also Fairbank v. Hughson, 58 Cal.
314 (1881) (error to permit jury to determine whether witness was
an expert). On the other hand, the judge does not always resolve con-
flicts in the evidence submitted on preliminary fact questions; in some
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cases, the proffered evidence must be admitted if there is evidence
sufficient to sustain a finding of the preliminary fact. EVIDENCE CODE
§ 403. See, e.g., Reed v. Clark, 47 Cal. 194, 200 (1873) ; Verzan v.
McGregor, 23 Cal. 339 (1863).

Subdivision (b). Subdivision (b) requires the judge to determine
the admissibility of a confession or admission of a criminal defendant
out of the presence and hearing of the jury. Under existing law,
whether the preliminary hearing is held out of the presence of the
jury is left to the judge's discretion. People v. Gonzales, 24 Ca1.2d
870, 151 P.2d 251 (1944) ; People v. Nelson, 90 Cal. App. 27, 31, 265
Pac. 366, 367 (1928). The existing procedure permits the jury to hear
evidence that may be extremely prejudicial. For example, in People v.
Black, 73 Cal. App. 13, 238 Pac. 374 (1925), the alleged coercion con-
sisted of threats to send the defendants to New Mexico to be prose-
cuted for murder. Subdivision (b) prevents this kind of prejudice.
Nothing in subdivision (b) precludes a defendant from presenting to
the jury evidence attacking the credibility of a confession that is ad-
mitted (EvIDENCE CODE § 406), and such evidence may include some
of the same matters presented to the judge during the preliminary
hearing.

Subdivision (c). Subdivision (c) codifies existing law. Wilcox v.
Berry, 32 Cal.2d 189, 195 P.2d 414 (1948) (where evidence is properly
received, the ground of the court's ruling is immaterial) ; City &
County of San Francisco v. Western Air Lines, Inc., 204 Cal. App.2d
105, 22 Cal. Rptr. 216 (1962) (where evidence is excluded, the ruling
will be upheld if any ground exists for the exclusion).

CROSS-REFERENCES
Definitions

Criminal action, see § 130
Evidence, see § 140
Preliminary fact, see § 400
Statute, see § 230

Determination of admissibility of evidence for court, see § 310
Exclusion of cumulative or unduly prejudicial evidence, see § 352

§ 403. Determination of foundational and other preliminary facts where rele-
vancy, personal knowledge, or authenticity is disputed

403. (a) The proponent of the proffered evidence has the
burden of producing evidence as to the existence of the pre-
liminary fact, and the proffered evidence is inadmissible unless
the court finds that there is evidence sufficient to sustain a
finding of the existence of the preliminary fact, when:

(1) The relevance of the proffered evidence depends on the
existence of the preliminary fact ;

(2) The preliminary fact is the personal knowledge of a
witness concerning the subject matter of his testimony;

(3) The preliminary fact is the authenticity of a writing; or
(4) The proffered evidence is of a statement or other con-

duct of a particular person and the preliminary fact is whether
that person made the statement or so conducted himself.

(b) Subject to Section 702, the court may admit condition-
ally the proffered evidence under this section, subject to evi-
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dence of the preliminary fact being supplied later in the
course of the trial.

(c) If the court admits the proffered evidence under this
section, the court :

(1) May, and on request shall, instruct the jury to deter-
mine whether the preliminary fact exists and to disregard the
proffered evidence unless the jury finds that the preliminary
fact does exist.

(2) Shall instruct the jury to disregard the proffered evi-
dence if the court subsequently determines that a jury could
not reasonably find that the preliminary fact exists.

Comment. As indicated in the Comment to Section 402, the judge
does not determine in all instances whether a preliminary fact exists
or does not exist. At times, the judge must admit the proffered evidence
if there is evidence sufficient to sustain a finding of the preliminary
fact, and the jury must finally decide whether the preliminary fact
exists. See, e.g., Verzan v. McGregor, 23 Cal. 339 (1863). Section 403
covers those situations in which the judge is required to admit the
proffered evidence upon the introduction of evidence sufficient to sus-
tain a finding of the preliminary fact.
Subdivision (a)

Some writers have attempted to distinguish the kinds of questions
to be decided under the standard prescribed in Section 403 from the
kinds of questions to be decided under the standard described in Sec-
tion 405 on the ground that the former questions involve the relevancy
of the proffered evidence while the latter questions involve the com-
petency of evidence that is relevant. Maguire & Epstein, Preliminary
Questions of Fact in Determining the Admissibility of Evidence, 40
HARV. L. REv. 392 (1927) ; Morgan, Functions of Judge and Jury in
the Determination of Preliminary Questions of Fact, 43 HARV. L. REV.
165 (1929). It is difficult, however, to distinguish all preliminary fact
questions upon this principle. And eminent legal authorities sometimes
differ over whether a particular preliminary fact question is one of
relevancy or competency. For example, Wigmore classifies admissions
with questions of relevancy (4 WIGMORE, EVIDENCE 1 (3d ed. 1940) )
while Morgan classifies admissions with questions of competency to be
decided under the standard prescribed in Section 405 (MoRGAN, BASIC
PROBLEMS OF EVIDENCE 244 (1957) ).

To eliminate uncertainties of classification, subdivision (a) lists the
kinds of preliminary fact questions that are to be determined under
the standard prescribed in Section 403. And to eliminate any uncer-
tainties that are not resolved by this listing, various Evidence Code
sections state specifically that admissibility depends on "evidence suf-
ficient to sustain a finding" of certain facts. See, e.g., EVIDENCE CODE
§§ 1222, 1223, 1400.

The preliminary fact questions listed in subdivision (a), or identified
elsewhere as matters to be determined under the Section 403 standard,
are not finally decided by the judge because they have been tradi-
tionally regarded as jury questions. The questions involve the credi-
bility of testimony or the probative value of evidence that is admitted
on the ultimate issues. It is the jury's function to determine the effect
and value of the evidence addressed to it. EVIDENCE CODE § 312. Hence,
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the judge's function on questions of this sort is merely to determine
whether there is evidence sufficient to permit a jury to decide the
question. The "question of admissibility . . . merges imperceptibly
into the weight of the evidence, if admitted." Di Carlo v. United States,
6 F.2d 364, 367 (2d Cir. 1925). If the judge finally determined the
existence or nonexistence of the preliminary fact, he would deprive a
party of a jury decision on a question that the party has a right to
have decided by the jury.

For example, if the question of A's title to land is in issue, A may
seek to prove his title by a deed from former owner 0. Section 1401
requires that the deed be authenticated, and the judge, under Section
403, must rule on the question of authentication. If A introduces evi-
dence sufficient to sustain a finding of the genuineness of the deed, the
judge is required to admit it. If the rule were otherwise and the judge,
on the basis of the adverse party's evidence, were permitted to decide
that the deed was spurious and not admissible, the judge would be
resolving the basic factual issue in the case and A would be deprived
of a jury finding on the issue, even though he is entitled to a jury
decision and even though he has introduced evidence sufficient to war-
rant a jury finding in his favor.

Illustrative of the preliminary fact questions that should be decided
under Section 403 are the following :

Section 350-Relevancy. Under existing law, as under Section 403,
if the relevancy of proffered evidence depends on the existence of some
preliminary fact, the evidence is admissible if there is evidence suffi-
cient to warrant a jury finding of the preliminary fact. Reed v. Clark,
47 Cal. 194, 200 (1873). Thus, for example, if P sues D upon an alleged
agreement, evidence of negotiations with A is inadmissible because ir-
relevant unless A is shown to be D's agent ; but the evidence of the
negotiations with A is admissible if there is evidence sufficient to sus-
tain a finding of the agency. Brown v. Spencer, 163 Cal. 589, 126 Pac.
493 (1912). The same rule is applicable when a person is charged with
criminal responsibility for the acts of another because they are con-
spirators. See discussion in People v. Steccone, 36 Ca1.2d 234, 238, 223
P.2d 17, 19 (1950).

Section 702-Requirement of personal knowledge. Evidence suffi-
cient to sustain a finding of a witness' personal knowledge seems to be
sufficient under the existing California practice. See, e.g., People v.
Avery, 35 Ca1.2d 487, 492, 218 P.2d 527, 530 (1950) ("Bolton testified
that he observed the incident about which he testified. His testimony,
therefore, was not incompetent under section 1845 of the Code of Civil
Procedure.") ; People v. McCarthy, 14 Cal. App. 148, 151, 111 Pac.
274, 275 (1910). See also Tentative Recommendation and a Study Re-
lating to the Uniform Rules of Evidence (Article IV. Witnesses), 6
CAL. LAW REVISION COMM 'N, REP., REC. & STUDIES 701, 711-713 (1964).

Section 788-Conviction of a crime when offered to attack credi-
bility. In this situation, the preliminary fact issue to be decided under
Section 403 is whether the witness is actually the person who was con-
victed. This involves the relevancy of the evidence (since, obviously,
the conviction of another does not affect the witness' credibility) and
should be a question to be resolved by the jury. The judge should not
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be able to decide finally that it was the witness who was convicted
and, thus, to prevent a contest on that issue before the jury. The exist-
ing law is uncertain in this regard ; however, it seems likely that any
evidence sufficient to identify the witness as the person convicted is
sufficient to warrant admission of the conviction. See People v. Theo-
dore, 121 Cal. App.2d 17, 28, 262 P.2d 630, 637 (1953) (relying on
presumption of identity of person from identity of name). Section
403 does not affect the special procedural rule provided in Section 788
that requires the proponent of the evidence to make the preliminary
showing out of the presence and hearing of the jury. See EVIDENCE
CODE § 788 and the Comment thereto.

Section 800-Requirement that lay opinion be based on personal per-
ception. The requirement specified in Section 800 is merely a specific
application of the personal knowledge requirement in Section 702. See
the discussion of Section 702 in this Comment, supra.

Sections 1200-1341-Identity of hearsay declarant. For most hear-
say evidence, admissibility depends upon two preliminary determina-
tions : (1) Did the declarant actually make the statement as claimed
by the proponent of the evidence? (2) Does the statement meet certain
standards of trustworthiness required by some exception to the hearsay
rule ?

The first determination involves the relevancy of the evidence. For
example, if the issue is the state of mind of X, a person's statement as
to his state of mind has no tendency to prove X's state of mind unless
the declarant was X. Relevancy depends on the fact that X made the
statement. Accordingly, if otherwise competent, a hearsay statement
is admitted upon evidence sufficient to sustain a finding that the claimed
declarant made the statement.

The second determination involves the competency of the evidence.
Unless the evidence meets the requisite standards of an exception to the
hearsay rule, it must be kept from the trier of fact despite its relevancy
either because it is too unreliable or because public policy requires its
suppression. For example, if an admission was in fact made by a de-
fendant to a criminal action, the admission is relevant. But public
policy requires that the admission be held inadmissible if it was not
given voluntarily.

The admissibility of some hearsay declarations is dependent solely
upon the determination that a particular declarant made the statement.
Some of these exceptions to the hearsay rule-such as inconsistent state-
ments of trial witnesses and admissions-are mentioned specifically
below. Since the only preliminary fact to be determined in regard to
these declarations involves the relevancy of the evidence, they should
be admitted upon the introduction of evidence sufficient to sustain a
finding of the preliminary fact.

When the admissibility of hearsay depends both upon a determina-
tion that a particular declarant made the statement and upon a de-
termination that the requisite standards of a hearsay exception have
been met, the former determination is to be made upon evidence suffi-
cient to sustain a finding of the preliminary fact. Paragraph (4) is
included in subdivision (a) to make this clear.
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Section 1220-Admissions of a party. The only preliminary fact
that is subject to dispute is the identity of the declarant. Under Sec-
tion 403(a) (4), an admission is admissible upon the introduction of
evidence sufficient to sustain a finding that the party made the state-
ment. Existing law appears to be in accord. Eastman v. Means, 75 Cal.
App. 537, 242 Pac. 1089 (1925).

An admission is not admissible in a criminal case unless it was given
voluntarily. The voluntariness of an admission by a criminal defendant
is determined under Section 405, not Section 403.

Sections 1221, 1222-Authorized and adoptive admissions. Under
existing law, both authorized admissions (by an agent of a party)
and adoptive admissions are admitted upon the introduction of evi-
dence sufficient to sustain a finding of the foundational fact. Sample
v. Round Mountain Citrus Farm Co., 29 Cal. App. 547, 156 Pac. 983
(1916) (authorized admission) ; Southers v. Savage, 191 Cal. App.2d
100, 12 Cal. Rptr. 470 (1961) (adoptive admission).

Section 1223-Admission of co-conspirator. The admission of a
co-conspirator is another form of an authorized admission. Hence, the
proffered evidence is admissible upon the introduction of evidence
sufficient to sustain a finding of the conspiracy. Existing law is in
accord. People v. Robinson, 43 Ca1.2d 132, 137, 271 P.2d 865, 868
(1954).

Sections 1224-1227-Admission of third person whose liability,
breach of duty, or right is in issue. The only preliminary fact subject
to dispute is the identity of the declarant ; and the preliminary showing
required in regard to this class of admissions is the same as if the de-
clarant were being sued directly. Any evidence of the making of the
statement by the claimed declarant is sufficient to warrant its admis-
sion. Existing law is in accord. See Langley v. Zurich General Ace. &
Liab. Ins. Co., 219 Cal. 101, 25 P.2d 418 (1933). Although Sections
1226 and 1227 are new to California law, the same principles should
be applicable.

Sections 1235, 1236-Previous statements of witnesses. Prior incon-
sistent statements and prior consistent statements made before bias or
other improper motive arose are dealt with in Sections 1235 and 1236.
In each case, the evidence is relevant and probative if the witnesses to
the statements are credible. The credibility of the witnesses testifying
to these statements should be decided finally by the jury. Moreover, the
only preliminary fact subject to dispute insofar as alleged inconsistent
statements are concerned is the identity of the declarant. Hence, evi-
dence is admitted under these sections upon the introduction of evi-
dence sufficient to sustain a finding of the preliminary fact. The
existing practice seems to be consistent with Section 403. See Schneider
v. Market Street Ry., 134 Cal. 482, 492, 66 Pac. 734, 738 (1901)
("Whether the [prior inconsistent] statements made to Glassman and
Hubbell were made by Meley, or by some other man, was a question for
the jury. Both witnesses testified that they were made by him.") ;
People v. Neely, 163 Cal. App.2d 289, 312, 329 P.2d 357, 371 (1958)
(two prior consistent statements held admissible because the "jury
could properly infer . . . the motive to fabricate did arise after the
making of the two statements").
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Sections 1400-1402-Authentication of writings. Under existing
law, an otherwise competent writing is admissible upon the introduc-
tion of evidence sufficient to sustain a finding of the authenticity of the
writing. Verzan v. McGregor, 23 Cal. 339 (1863). Section 403(a) (3)
retains this existing law.

Sections 1410-1421-Means of authenticating writings. Sections
1410 through 1421 merely state several ways in which the require-
ments of Sections 1400 through 1402 may be met. Hence, to the extent
that Sections 1410 through 1421 specify facts that may be shown to
authenticate writings, the same principles apply : In each case, the
judge must decide whether the evidence offered is sufficient to sustain
a finding of the authenticity of the proffered writing and admit the
writing if there is such evidence. Care should be exercised, however, to
distinguish those cases where the disputed preliminary fact is the
authenticity of an exemplar with which the proffered writing is to be
compared (EvIDENcE CODE §§ 1417-1419) or the qualification of a wit-
ness to give an opinion concerning the authenticity of a writing
(EVIDENCE CODE §§ 1416, 1418) ; the judge is required to determine
such questions under the the provisions of Section 405.
Subdivision (b)

Subdivision (b) restates the apparent meaning of Section 1834 of the
Code of Civil Procedure. Under this subdivision, the judge may receive
evidence that is conditionally admissible under Section 403, subject to
the presentation of evidence of the preliminary fact later in the course
of the trial. See Brea v. McGlashan, 3 Cal. App.2d 454, 465, 39 P.2d
877, 882 (1934).
Subdivision (c)

Subdivision (c) relates to the instructions to be given the jury when
evidence is admitted whose admissibility depends on the existence of
a preliminary fact determined under Section 403. When such evidence
is admitted, the jury is required to make the ultimate determination
of the existence of the preliminary fact. Unless the jury is persuaded
that the preliminary fact exists, it is not permitted to consider the
evidence.

For example, if P offers evidence of his negotiations with A in his
contract action against D, the judge must admit the evidence if there
is other evidence sufficient to sustain a finding that A was D's agent. If
the jury is not persuaded that A was in fact D's agent, then it is not
permitted to consider the evidence of the negotiations with A in deter-
mining D 's liability.

Frequently, the jury's duty to disregard conditionally admissible
evidence when it is not persuaded of the existence of the preliminary
fact on which relevancy is conditioned is so clear that an instruction
to this effect is unnecessary. For example, if the disputed preliminary
fact is the authenticity of a deed, it hardly seems necessary to instruct
the jury to disregard the deed if it should find that the deed is not
genuine. No rational jury could find the deed to be spurious and, yet,
to be still effective to transfer title from the purported grantor.

At times, however, it is not quite so clear that conditionally admis-
sible evidence should be disregarded unless the preliminary fact is
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found to exist. In such cases, the jury should be appropriately in-
structed. For example, the theory upon which agent's and co-conspira-
tor's statements are admissible is that the party is vicariously responsi-
ble for the acts and statements of agents and co-conspirators within
the scope of the agency or conspiracy. Yet, it is not always clear that
statements made by a purported agent or co-conspirator should be
disregarded if not made in furtherance of the agency or conspiracy.
Hence, the jury should be instructed to disregard such statements un-
less it is persuaded that the statements were made within the scope of
the agency or conspiracy. People v. Geiger, 49 Cal. 643, 649 (1875) ;
People v. Talbott, 65 Cal. App.2d 654, 663, 151 P.2d 317, 322 (1944).
Subdivision (c), therefore, permits the judge in any case to instruct
the jury to disregard conditionally admissible evidence unless it is
persuaded of the existence of the preliminary fact; further, subdivision
(c) requires the judge to give such an instruction whenever he is re-
quested by a party to do so.

CROSS-REFERENCES
Definitions :

Burden of producing evidence, see § 110
Conduct, see § 125
Evidence, see § 140
Preliminary fact, see § 400
Proffered evidence, see § 401
Statement, see § 225
Writing, see § 250

See also the statutes cited in the Comment

§ 404. Determination of whether proffered evidence is incriminatory
404. Whenever the proffered evidence is claimed to be

privileged under Section 940, the person claiming the privilege
has the burden of showing that the proffered evidence might
tend to incriminate him ; and the proffered evidence is inadmis-
sible unless it clearly appears to the court that the proffered
evidence cannot possibly have a tendency to incriminate the
person claiming the privilege.

Comment. Section 404 provides a special procedure to be followed
by the judge when an objection is made in reliance upon the privilege
against self-incrimination. Under Section 404, the objecting party has
the burden of showing that the testimony sought might incriminate
him. However, the party is not required to produce evidence as such.
In addition to considering evidence, the judge must consider the mat-
ters disclosed in argument, the implications of the question, the setting
in which it is asked, the applicable statute of limitations, and all other
relevant factors. See Cohen v. Superior Court, 173 Cal. App.2d 61, 70,
343 P.2d 286, 291 (1959). Nonetheless, the burden is on the objector
to present to the judge information of this sort sufficient to indicate
that the proffered evidence might incriminate him. If he presents in-
formation of this sort, Section 404 requires the judge to sustain the
claim of privilege unless it clearly appears that the proffered evidence
cannot possibly have a tendency to incriminate the person claiming the
privilege.

Section 404 is consistent with existing law : The party claiming the
privilege "has the burden of showing that the testimony which was
being required might be used in a prosecution to help establish his
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guilt" ; the court may require testimony to be given only if it clearly
appears to the court that the claim of privilege is mistaken and that
any answer " 'cannot possibly' " have a tendency to incriminate the
witness. Cohen v. Superior Court, 173 Cal. App.2d 61, 68, 70-72, 343
P.2d 286, 290, 291-292 (1959) (italics in original).

CROSS-REFERENCES
Definition :

Proffered evidence, see § 401
Privilege against self-incrimination, see § 940

§ 405. Determination of foundational and other preliminary facts in other
cases

405. With respect to preliminary fact determinations not
governed by Section 403 or 404 :

(a) When the existence of a preliminary fact is disputed,
the court shall indicate which party has the burden of produc-
ing evidence and the burden of proof on the issue as implied
by the rule of law under which the question arises. The court
shall determine the existence or nonexistence of the prelimi-
nary fact and shall admit or exclude the proffered evidence
as required by the rule of law under which the question arises.

(b) If a preliminary fact is also a fact in issue in the action:
(1) The jury shall not be informed of the court's determina-

tion as to the existence or nonexistence of the preliminary fact.
(2) If the proffered evidence is admitted, the jury shall not

be instructed to disregard the evidence if its determination of
the fact differs from the court's determination of the pre-
liminary fact.

Comment. Section 405 requires the judge to determine the existence
or nonexistence of disputed preliminary facts except in certain situ-
ations covered by Sections 403 and 404. Section 405 deals with evi-
dentiary rules designed to withhold evidence from the jury because it
is too unreliable to be evaluated properly or because public policy re-
quires its exclusion.

Under Section 405, the judge first indicates to the parties who has
the burden of proof and the burden of producing evidence on the dis-
puted issue as implied by the rule of law under which the question
arises. For example, Section 1200 indicates that the burden of proof is
usually on the proponent of the evidence to show that the proffered
evidence is within a hearsay exception. Thus, if the disputed prelimi-
nary fact is whether the proffered statement was spontaneous, as re-
quired by Section 1240, the proponent would have the burden of per-
suading the judge as to the spontaneity of the statement. On the other
hand, the privilege rules usually place the burden of proof on the
objecting party to show that a privilege is applicable. Thus, if the
disputed preliminary fact is whether a person is married to a party
and, hence, whether their confidential communications are privileged
under Section 980, the burden of proof is on the party asserting the
privilege to persuade the judge of the existence of the marriage.

After the judge has indicated to the parties who has the burden of
proof and the burden of producing evidence, the parties submit their
evidence on the preliminary issue to the judge. If the judge is per-
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suaded by the party with the burden of proof, he finds in favor of that
party in regard to the preliminary fact and either admits or excludes
the proffered evidence as required by the rule of law under which the
question arises. Otherwise, he finds against that party on the prelimi-
nary fact and either admits or excludes the proffered evidence as re-
quired by such finding.

Section 405 is generally consistent with existing law. CODE CIV. PROC.
§ 2102 ("All questions of law, including the admissibility of testimony,
[and] the facts preliminary to such admission, . . . are to be decided
by the Court") (superseded by EVIDENCE CODE § 310).

Examples of preliminary fact issues to be decided under Section 405

Illustrative of the preliminary fact questions that should be decided
under Section 405 are the following:

Section 701-Disqualification of a witness for lack of mental capac-
ity. Under existing law, as under this code, the party objecting to a
proffered witness has the burden of proving the witness' lack of ca-
pacity. People v. Craig, 111 Cal. 460, 469, 44 Pac. 186, 188 (1896) ;
People v. Tyree, 21 Cal. App. 701, 706, 132 Pac. 784, 786 (1913) (dis-
approved on other grounds in People v. McCaughan, 49 Ca1.2d 409,
420, 317 P.2d 974, 981 (1957) ).

Section 720-Qualifications of an expert witness. Under Section
720, as under existing law, the proponent must persuade the judge that
his expert is qualified, and it is error for the judge to submit the quali-
fications of the expert to the jury. Fairbank v. Hugh son, 58 Cal. 314
(1881) ; Eble v. Peluso, 80 Cal. App.2d 154, 181 P.2d 680 (1947).

Section 788-Conviction of a crime when offered to attack credi-
bility. If the disputed preliminary fact is whether a pardon or some
similar relief has been granted to a witness convicted of a crime, the
judge's determination is made under Section 405. Cf. Comment to Sec-
tion 403.

Section 870-Opinion evidence on sanity. Whether a witness is suffi-
ciently acquainted with a person whose sanity is in question to be
qualified to express an opinion on the matter involves, in effect, the
expertise of the witness on that limited subject. The witness' qualifica-
tions to express such an opinion, therefore, are to be determined by the
judge under Section 405 just as the qualifications of other experts are
decided by the judge. See the discussion of Section 720 in this Com-
ment, supra. Under existing law, too, determination of whether a wit-
ness is an "intimate acquaintance" is a question addressed to the
court. Estate of Budan, 156 Cal. 230, 104 Pac. 442 (1909).

Sections 900-1073-Privileges. Under this code, as under existing
law, the party claiming a privilege has the burden of proof on the pre-
liminary facts. San Diego Professional Ass'n v. Superior Court, 58
Ca1.2d 194, 199, 23 Cal. Rptr. 384, 387, 373 P.2d 448, 451 (1962) (" The
burden of establishing that a particular matter is privileged is on the
party asserting that privilege.") ; Chronicle Publishing Co. v. Superior
Court, 54 Ca1.2d 548, 565, 7 Cal. Rptr. 109, 117, 354 P.2d 637, 645
(1960). The proponent of the proffered evidence, however, has the
burden of proof upon any preliminary fact necessary to show that an
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exception to the privilege is applicable. But see Abbott v. Superior
Court, 78 Cal. App.2d 19, 21, 177 P.2d 317, 318 (1947) (suggesting
that a prima facie showing by the proponent is sufficient where the
issue is whether a communication between attorney and client was
made in contemplation of crime).

Sections 1152, 1154-Admissions made during compromise negotia-
tions. With respect to admissions made during compromise negotia-
tions, the disputed preliminary fact to be decided by the judge is
whether the admission occurred during compromise negotiations or at
some other time. This code places the burden on the objecting party
to satisfy the judge that the admission occurred during such
negotiations.

Sections 1200-1341-Hearsay evidence. When hearsay evidence is
offered, two preliminary fact questions may be raised. The first question
relates to the authenticity of the proffered declaration-was the state-
ment actually made by the person alleged to have made it? The sec-
ond question relates to the existence of those circumstances that make
the hearsay sufficiently trustworthy to be received in evidence-e.g.,
was the declaration spontaneous, the confession voluntary, the business
record trustworthy ? Under this code, questions relating to the authen-
ticity of the proffered declaration are decided under Section 403. See
the Comment to Section 403. But other preliminary fact questions are
decided under Section 405.

For example, the court must decide whether a statement offered as a
dying declaration was made under a sense of impending death, and
the proponent of the evidence has the burden of proof on this issue.
People v. Keelin, 136 Cal. App.2d 860, 873, 289 P.2d 520, 528 (1955) ;
People v. Pollock, 31 Cal. App.2d 747, 753-754, 89 P.2d 128, 131 (1939).
Under this code, the proponent of a hearsay declaration has the burden
of proof on the unavailability of the declarant as a witness under
Section 1291 or 1310; but the party objecting to the evidence has the
burden of proving that the unavailability of the declarant was pro-
cured by the proponent in order to prevent the declarant from testi-
fying. See EVIDENCE CODE § 240.

Section 1416-Opinion evidence on handwriting. Whether a witness
is sufficiently acquainted with the handwriting of a person to give an
opinion on whether a questioned writing is in that person's handwriting
involves, in effect, the expertise of the witness on the limited subject
of the supposed writer 's handwriting. The witness' qualifications to ex-
press such an opinion, therefore, are to be determined by the judge
under Section 405 just as the qualifications of other experts are de-
cided by the judge. See the discussion of Section 720 in this Comment,
supra.

Sections 1417-1419-Comparison of writing with exemplar. Under
Sections 1417 through 1419, as under existing law, the judge must be
satisfied that a writing is genuine before he may act". it it for compari-
son with other writings whose authenticity is in dispute. People v. Cree-
gan, 121 Cal. 554, 53 Pac. 1082 (1898) ; Marshall v. Hancock, 80 Cal. 82,
22 Pac. 61 (1889).
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Sections 1500-1510-Best evidence rule. Under Section 405, as un-
der existing law, the trial judge is required to determine the prelimi-
nary fact necessary to warrant reception of secondary evidence of a
writing, and the burden of proof on the issue is on the proponent of the
secondary evidence. Cotton v. Hudson, 42 Cal. App.2d 812, 110 P.2d
70 (1941).

Sections 1550, 1551-Photographic copy of writing. Sections 1550
and 1551 are special exceptions to the best evidence rule; hence, Section
405 governs the determination of any disputed preliminary fact under
these sections just as it governs the determination of disputed prelimi-
nary facts under Sections 1500 through 1510. See the discussion of
Sections 1500-1510 in this Comment, supra.
Confessions, dying declarations, and spontaneous statements

Section 405 is generally consistent with existing law. It will, how-
ever, substantially change the law relating to confessions, dying decla-
rations, and spontaneous statements. Under existing law, the judge
considers all of the evidence and decides whether evidence of this sort
is admissible, as indicated in Section 405. But if he decides the prof-
fered evidence is admissible, he submits the preliminary question to
the jury for a final determination whether the confession was volun-
tary, whether the dying declaration was made in realization of im-
pending doom, or whether the spontaneous statement was in fact
spontaneous; and the jury is instructed to disregard the statement if
it does not believe that the condition of admissibility has been satisfied.
People v. Baldwin, 42 Ca1.2d 858, 866-867, 270 P.2d 1028, 1033-1034
(1954) (confession-see the court's instruction, id. at 866, 270 P.2d
at 1033) ; People v. Gonzales, 24 Ca1.2d 870, 876-877, 151 P.2d 251, 254
(1944) (confession) ; People v. Singh, 182 Cal. 457, 476, 188 Pac. 987,
995 (1920) (dying declaration) ; People v. Keelin, 136 Cal. App.2d
860, 871, 289 P.2d 520, 527 (1955) (spontaneous declaration).

Under Section 405, the judge's rulings on these questions are final;
the jury does not have an opportunity to redetermine the issue.

Section 405 will have no effect on the admissibility of confessions
where the uncontradicted evidence shows that the confession was not
voluntary. Under existing law, as under the Evidence Code, such a
confession may not be admitted for consideration by the jury. People
v. Trout, 54 Ca1.2d 576, 6 Cal. Rptr. 759, 354 P.2d 231 (1960) ; People
v. Jones, 24 Ca1.2d 601, 150 P.2d 801 (1944). Section 405 will also
have no effect on the admissibility of confessions in those instances
where, despite a conflict in the evidence, the court is persuaded that
the confession was not voluntary; for, under existing law (as under
the Evidence Code), "if the court concludes that the confession was not
free and voluntary it . . . is in duty bound to withhold it from the
jury's consideration." People v. Gonzales, 24 Ca1.2d 870, 876, 151 P.2d
251, 254 (1944).

Hence, Section 405 changes the law relating to confessions only where
there is a substantial conflict in the evidence over voluntariness and
the court is not persuaded that the confession was involuntary. Under
existing law, a court that is in doubt may "pass the buck" concerning
such a confession to the jury when there is a difficult factual question
to resolve; for "if there is evidence that the confession was free and
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voluntary, it is within the court's discretion to permit it to be read
to the jury, and to submit to the jury for its determination the ques-
tion whether under all the circumstances the confession was made
freely and voluntarily." People v. Gonzales, 24 Ca1.2d 870, 876, 151
P.2d 251, 254 (1944). Under the Evidence Code, however, the court
is required to withhold a confession from the jury unless the court is
persuaded that the confession was made freely and voluntarily. The
court has no "discretion" to avoid difficult decisions by shifting the
responsibility to the jury. If the court is in doubt, if the prosecution
has not persuaded it of the voluntary nature of the confession, Sec-
tion 405 requires the court to exclude the confession. Thus, Section 405
makes the procedure for determining the admissibility of a confession
the same as the procedure for determining the admissibility of physical
evidence claimed to have been seized in violation of constitutional
guarantees. See People v. Gorg, 45 Ca1.2d 776, 291 P.2d 469 (1955) ;
People v. Chavez, 208 Cal. App.2d 248, 24 Cal. Rptr. 895 (1962).

The existing law is based on the belief that a jury, in determining the
defendant's guilt or innocence, can and will refuse to consider a con-
fession that it has determined was involuntary even though it be-
lieves that the confession is true. Section 405, on the other hand, pro-
ceeds upon the belief that it is unrealistic to expect a jury to perform
such a feat. Corroborating facts stated in a confession cannot but
assist the jury in resolving other conflicts in the evidence. The ques-
tion of voluntariness will inevitably become merged with the question
of guilt and the truth of the confession ; and, as a result of this merger,
the admitted confession will inevitably be considered on the issue of
guilt. The defendant will receive a greater degree of protection if the
court is deprived of the power to shift its fact -determining responsi-
bility to the jury and is required to exclude a confession whenever it
is not persuaded that the confession was voluntary.

The foregoing discussion has focused on confessions because the case
law is well developed there. But the "second crack" doctrine is equally
unsatisfactory when applied to dying declarations and spontaneous
statements. Hence, Section 405 requires the court to rule finally on the
admissibility of these statements as well.

Of course, Section 405 does not prevent the presentation of any
evidence to the jury that is relevant to the reliability of the hearsay
statement. See EVIDENCE CODE § 406. Thus, a party may present evi-
dence of the circumstances under which a confession, dying declaration,
or spontaneous statement was made where such evidence is relevant to
the credibility of the statement, even though such evidence may dupli-
cate to some degree the evidence presented to the court on the issue of
admissibility. But the jury's sole concern is the truth or falsity of
the facts stated, not the admissibility of the statement.

CROSS-REFERENCES
Definitions:

Action, see § 105
Burden of producing evidence, see § 110
Burden of proof, see § 115
Evidence, see § 140
Law, see § 160
Preliminary fact, see § 400
Proffered evidence, see § 401

Requiring disclosure of information claimed to be privileged, see § 915
See also the statutes cited in the Comment
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§ 406. Evidence affecting weight or credibility
406. This article does not limit the right of a party to in-

troduce before the trier of fact evidence relevant to weight
or credibility.

Comment. Other sections in this article provide that the judge deter-
mines whether proffered evidence is admissible, i.e., whether it may
be considered by the trier of fact. Section 406 simply makes it clear
that the judge's decision on a question of admissibility does not pre-
clude the parties from introducing before the trier of fact evidence
relevant to weight and credibility.

CROSS-REFERENCES
Definitions :

Evidence, see § 140
Trier of fact, see § 235

CHAPTER 5. WEIGHT OF EVIDENCE GENERALLY

§ 410. "Direct evidence"
410. As used in this chapter, "direct evidence" means evi-

dence that directly proves a fact, without an inference or pre-
sumption, and which in itself, if true, conclusively establishes
that fact.

Comment. Section 410 restates the substance of and supersedes Sec-
tion 1831 of the Code of Civil Procedure.

CROSS-REFERENCES
Definitions :

Evidence, see § 140
Inference, see § 600
Presumption, see § 600
Proof, see § 190

§ 411. Direct evidence of one witness sufficient
411. Except where additional evidence is required by stat-

ute, the direct evidence of one witness who is entitled to full
credit is sufficient for proof of any fact.

Comment. Section 411 restates the substance of and supersedes Sec-
tion 1844 of the Code of Civil Procedure. The phrase "except where
additional evidence is required by statute" has been substituted for
the phrase "except perjury and treason" in Section 1844 because the
"perjury and treason" exception to Section 1844 is too limited : Cor-
roboration is required by Section 20 of Article I of the California
Constitution (treason) and by Penal Code Sections 653f (solicitation
to commit felonies), 1103a (perjury), 1108 (abortion and prostitution
cases), 1110 (obtaining property by oral false pretenses), and 1111
(testimony of accomplices) ; in addition, Civil Code Section 130 pro-
vides that divorces cannot be granted on the uncorroborated testimony
of the parties.

CROSS-REFERENCES
Corroboration, when required :

Abortion, see Penal Code § 1108
Accomplice testimony, see Penal Code § 1111
Divorce, see Civil Code § 130
False pretenses, see Penal Code § 1110
Lost or destroyed will, see Probate Code §§ 74, 350
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Nuncupative will, see Probate Code § 54
Perjury, see Penal Code § 1103a
Prostitution, procuring female under 18 for, see Penal Code § 1108
Soliciting commission of certain crimes, see Penal Code § 653f
Treason, see Constitution, Art. I, § 20 ; Penal Code § 1103

Definitions :
Direct evidence, see § 410
Evidence, see § 140
Proof, see § 190
Statute, see § 230

§ 412. Party having power to produce better evidence
412. If weaker and less satisfactory evidence is offered

when it was within the power of the party to produce stronger
and more satisfactory evidence, the evidence offered should
be viewed with distrust.

Comment. Section 412 restates the substance of and supersedes sub-
divisions 6 and 7 of Section 2061 of the Code of Civil Procedure.

Section 413, taken together with Section 412, restates in substance
the meaning that has been given to the presumptions appearing in
subdivisions 5 and 6 of Code of Civil Procedure Section 1963.

Evidence Code Section 913 provides that "no presumption shall
arise because of the exercise of [a] privilege, and the trier of fact
may not draw any inference therefrom," and the trial judge is re-
quired to give such an instruction if he is requested to do so. However,
there is no inconsistency between Section 913 and Sections 412 and
413. Section 913 deals only with the inferences that may be drawn
from the exercise of a privilege; it does not purport to deal with
the inferences that may be drawn from the evidence in the case. Sec-
tions 412 and 413, on the other hand, deal with the inferences to be
drawn from the evidence in the case ; and the fact that a privilege has
been relied on is irrelevant to the application of these sections. Cf.
People v. Adamson, 27 Ca1.2d 478, 165 P.2d 3 (1946).

CROSS-REFERENCES
Definition :

Evidence, see § 140

§ 413. Party's failure to explain or deny evidence
413. In determining what inferences to draw from the evi-

dence or facts in the case against a party, the trier of fact
may consider, among other things, the party's failure to ex-
plain or to deny by his testimony such evidence or facts in
the case against him, or his wilful suppression of evidence
relating thereto, if such be the case.

Comment. See the Comment to Section 412.
CROSS-REFERENCES

Comment on defendant's failure to explain or deny case against him, see Constitu-
tion, Art. I, § 13 ; Penal Code § 1127

Definitions :
Evidence, see § 140
Inference, see § 600
Trier of fact, see § 235
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Comment. The statutory scheme in Division 4 is based on Article 2

(Rules 9-12) of the Uniform Rules of Evidence. The court is required
to take judicial notice of the matters listed in Section 451. It may take
judicial notice of the matters listed in Section 452 even when not re-
quested to do so ; it is required to notice them, however, if a party re-
quests it and satisfies the requirements of Section 453.

There is some overlap between the matters listed in the mandatory
notice provisions of Section 451 and the matters listed in the permissive -
unless -a -request -is -made provisions of Section 452. Thus, when a matter
falls within Section. 451, judicial notice is mandatory even though the
matter would otherwise fall within Section 452. The introductory clause
of Section 452 makes this clear. For example, public statutory law is
required to be noticed under subdivision (a) of Section 451 even
though it would also be included under official acts of the legislative
department under subdivision (c) of Section 452. Certain regulations
are required to be noticed under subdivision (b) of Section 451 even
though they might also be included under subdivisions (b) and (c) of
Section 452. And indisputable matters of universal knowledge are re-
quired to be noticed under subdivision (f) of Section 451 even though
such matters might be included under subdivisions (g) and (h) of
Section 452.

There is also some overlap between the various categories listed in
Section 452. However, this overlap will cause no difficulty because all
of the matters listed in Section 452 are treated alike.

§ 450. Judicial notice may be taken only as authorized by law
450. Judicial notice may not be taken of any matter un-

less authorized or required by law.
Comment. Section 450 provides that judicial notice may not be taken

of any matter unless authorized or required by law. See EVIDENCE CODE
§ 160, defining "law." Sections 451 and 452 state a number of matters
which must or may be judicially noticed. Judicial notice of other mat-
ters is authorized or required by other statutes or by decisional law.
E.g., CIVIL CODE § 53 ; CORP. CODE § 6602. In this respect, the Evidence
Code is consistent with existing law, for the principal judicial notice
provision found in existing law-Code of Civil Procedure Section 1875
(superseded by this division of the Evidence Code)-does not limit
judicial notice to those matters specified by statute. Judicial notice has
been taken of various matters not so specified, principally of those
matters of common knowledge which are certain and indisputable.
WITKIN, CALIFORNIA EVIDENCE §§ 50-52 (1958).

Under the Evidence Code, as under existing law, courts may consider
whatever materials are appropriate in construing statutes, determining
constitutional issues, and formulating rules of law. That a court may
consider legislative history, discussions by learned writers in treatises
and law reviews, materials that contain controversial economic and
social facts or findings or that indicate contemporary opinion, and sim-

( 72 )
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ilar materials is inherent in the requirement that it take judicial notice
of the law. In many cases, the meaning and validity of statutes, the
precise nature of a common law rule, or the correct interpretation of a
constitutional provision can be determined only with the help of such
extrinsic aids. Cf. People v. Sterling Refining Co., 86 Cal. App. 558,
564, 261 Pac. 1080, 1083 (1927) (statutory authority to notice "public
and private acts" of legislature held to authorize examination of legis-
lative history of certain acts). See also Perez v. Sharp, 32 Ca1.2d 711,
198 P.2d 17 (1948) (texts and authorities used by court in opinions
determining constitutionality of statute prohibiting interracial mar-
riages). Section 450 will neither broaden nor limit the extent to which
a court may resort to extrinsic aids in determining the rules of law
that it is required to notice. Nor will Section 450 broaden or limit the
extent to which a court may take judicial notice of any other matter
not specified in Section 451 or 452.

CROSS-REFERENCES
Blood tests, conclusive effect of, see § 895
Definition :

Law, see § 160
Judicial notice of :

Administrative regulations of California state agencies, see Government Code
§§ 11383, 11384

Another proceeding pending between same parties on same cause, see Code of Civil
Procedure § 433

California Administrative Code and Administrative Register, contents of, see
Government Code §§ 11383, 11384

Cities, organization and existence of, see Government Code § 34330.
City and city and county charters, see Constitution, Art. XI, § 8.
County charters, see Constitution, Art. XI, § 71A
Federal Register, certain material published in, see United States Code, Title 44,

§ 307
Foreign corporations, judicial notice of official acts concerning, see Corporations

Code § 6602
Ordinances, judicial notice of in criminal actions, see Penal Code § 963
Recorded instruments containing restrictive racial covenants and the like, see

Civil Code § 53
State Personnel Board rules and amendments, see Government Code § 18576

See also the Cross -References under Section 453

§ 451. Matters which must be judicially noticed
451. Judicial notice shall be taken of :
(a) The decisional, constitutional, and public statutory law

of the United States and of every state of the United States
and of the provisions of any charter described in Section 71/2
or 8 of Article XI of the California Constitution.

(b) Any matter made a subject of judicial notice by Section
11383, 11384, or 18576 of the Government Code or by Section
307 of Title 44 of the United States Code.

(c) Rules of practice and procedure for the courts of this
State adopted by the Judicial Council.

(d) Rules of pleading, practice, and procedure prescribed
by the United States Supreme Court, such as the Rules of the
United States Supreme Court, the Federal Rules of Civil Pro-
cedure, the Federal Rules of Criminal Procedure, the Admi-
ralty Rules, the Rules of the Court of Claims, the Rules of the
Customs Court, and the General Orders and Forms in Bank-
ruptcy.
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(e) The true signification of all English words and phrases
and of all legal expressions.

(f) Facts and propositions of generalized knowledge that
are so universally known that they cannot reasonably be the
subject of dispute.

Comment. Judicial notice of the matters specified in Section 451 is
mandatory, whether or not the court is requested to notice them. Al-
though the court errs if it fails to take judicial notice of the matters
specified in this section, such error is not necessarily reversible error.
Depending upon the circumstances, the appellate court may hold that
the error was "invited" (and, hence, is not reversible error) or that
points not urged in the trial court may not be advanced on appeal.
These and similar principles of appellate practice are not abrogated by
this section.

Section 451 includes matters both of law and of fact. The matters
specified in subdivisions (a), (b), (c), and (d) are all matters that,
broadly speaking, can be considered as a part of the "law" applicable
to the particular case. The court can reasonably be expected to discover
and apply this law even if the parties fail to provide the court with
references to the pertinent cases, statutes, regulations, and rules. Other
matters that also might properly be considered as a part of the law
applicable to the case (such as the law of foreign nations and certain
regulations and ordinances) are included under Section 452, rather
than under Section 451, primarily because of the difficulty of ascer-
taining such matters. Subdivision (e) of Section 451 requires the court
to judicially notice "the true signification of all English words and
phrases and of all legal expressions." These are facts that must be
judicially noticed in order to conduct meaningful proceedings. Sim-
ilarly, subdivision (f) of Section 451 covers "universally known"
facts.

Listed below are the matters that must be judicially noticed under
Section 451.

California and federal law. The decisional, constitutional, and pub-
lic statutory law of California and of the United States must be judi-
cially noticed under subdivision (a). This requirement states existing
law as found in subdivision 3 of Code of Civil Procedure Section 1875
(superseded by the Evidence Code).

Law of sister states. The decisional, constitutional, and public statu-
tory law in force in sister states must be judicially noticed under sub-
division (a). California courts now take judicial notice of the law of
sister states under subdivision 3 of Section 1875 of the Code of Civil
Procedure. However, Section 1875 seems to preclude notice of sister -
state law as interpreted by the intermediate -appellate courts of sister
states, whereas Section 451 requires notice of relevant decisions of all
sister -state courts. If this be an extension of existing law, it is a desir-
able one, for the intermediate -appellate courts of sister states are as
responsive to the need for properly determining the law as are equiva-
lent courts in California. The existing law also is not clear as to
whether a request for judicial notice of sister -state law is required and
whether judicial notice is mandatory. On the necessity for a request for
judicial notice, see Comment, 24 CAL. L. REv. 311, 316 (1936). On
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whether judicial notice is mandatory, see In re Bartges, 44 Ca1.2d 241,
282 P.2d 47 (1955), and the opinion of the Supreme Court in denying
a hearing in Estate of Moore, 7 Cal. App.2d 722, 726, 48 P.2d 28, 29
(1935). Section 451 requires such notice to be taken without a request
being made.

Law of territories and possessions of the United States. The deci-
sional, constitutional, and public statutory law in force in the terri-
tories and possessions of the United States must be judicially noticed
under subdivision (a). See the broad definition of "state" in EVIDENCE
CODE § 220. It is not clear under existing California law whether this
law is treated as sister -state law or foreign law. See WITKIN, CALIFOR-
NIA EVIDENCE § 45 (1958).

Charter provisions of California cities and counties. Judicial notice
must be taken under subdivision (a) of the provisions of charters
adopted pursuant to Section 71/2 or 8 of Article XI of the California
Constitution. Notice of these provisions is mandatory under the State
Constitution. CAL. CONST., Art. XI, § 71/2 (county charter), § 8 (char-
ter of city or city and county).

Regulations of California and federal agencies. Judicial notice must
be taken under subdivision (b) of the rules, regulations, orders, and
standards of general application adopted by California state agencies
and filed with the Secretary of State or printed in the California Ad-
ministrative Code or the California Administrative Register. This is
existing law as found in Government Code Sections 11383 and 11384.
Under subdivision (b), judicial notice must also be taken of the rules
of the State Personnel Board. This, too, is existing law under Govern-
ment Code Section 18576.

Subdivision (b) also requires California courts to judicially notice
documents published in the Federal Register (such as (1) presidential
proclamations and executive orders having general applicability and
legal effect and (2) orders, regulations, rules, certificates, codes of fair
competition, licenses, notices, and similar instruments, having general
applicability and legal effect, that are issued, prescribed, or promul-
gated by federal agencies). There is no clear holding that this is exist-
ing California law. Although Section 307 of Title 44 of the United
States Code provides that the "contents of the Federal Register shall
be judicially noticed," it is not clear that this requires notice by state
courts. See Broadway Fed. etc. Loan Ass'n v. Howard, 133 Cal. App.2d
382, 386 note 4, 285 P.2d 61, 64 note 4 (1955) (referring to 44 U.S.C.A.
§§ 301-314). Compare Note, 59 HARV. L. REv. 1137, 1141 (1946) (doubt
expressed that notice is required), with Knowlton, Judicial Notice, 10
RUTGERS L. REV. 501, 504 (1956) ("it would seem that this provision
is binding upon the state courts"). Livermore v. Beal, 18 Cal. App.2d
535, 542-543, 64 P.2d 987, 992 (1937), suggests that California courts
are required to judicially notice pertinent federal official action, and
California courts have judicially noticed the contents of various proc-
lamations, orders, and regulations of federal agencies. E.g., Pacific
Solvents Co. v. Superior Court, 88 Cal. App.2d 953, 955, 199 P.2d 740,
741 (1948) (orders and regulations) ; People v. Mason, 72 Cal. App.2d
699, 706-707, 165 P.2d 481, 485 (1946) (presidential and executive
proclamations) (disapproved on other grounds in People v. Friend, 50
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Ca1.2d 570, 578, 327 P.2d 97, 102 (1958) ) ; Downer v. Grizzly Livestock
& Land Co., 6 Cal. App.2d 39, 42, 43 P.2d 843, 845 (1935) (rules and
regulations). Section 451 makes the California law clear.

Rules of court. Judicial notice of the California Rules of Court is
required under subdivision (c). These rules, adopted by the Judicial
Council, are as binding on the parties as procedural statutes. Cantillon
v. Superior Court, 150 Cal. App.2d 184, 309 P.2d 890 (1957). See
Albermont Petroleum, Ltd. v. Cunningham, 186 Cal. App.2d 84, 9 Cal.
Rptr. 405 (1960). Likewise, the rules of pleading, practice, and proce-
dure promulgated by the United States Supreme Court are required to
be judicially noticed under subdivision (d).

The rules of the California and federal courts which are required to
be judicially noticed under subdivisions (c) and (d) are, or should be,
familiar to the court or easily discoverable from materials readily
available to the court. However, this may not be true of the court rules
of sister states or other jurisdictions nor, for example, of the rules of
the various United States Courts of Appeals or local rules of a par-
ticular superior court. See Albermont Petroleum, Ltd. v. Cunningham,
186 Cal. App.2d 84, 9 Cal. Rptr. 405 (1960). Judicial notice of these
rules is permitted under subdivision (e) of Section 452 but is not re-
quired unless there is compliance with the provisions of Section 453.

Words, phrases, and legal expressions. Subdivision (e) requires the
court to take judicial notice of "the true signification of all English
words and phrases and of all legal expressions." This restates the same
matter covered in subdivision 1 of Code of Civil Procedure Section
1875. Under existing law, however, it is not clear that judicial notice
of these matters is mandatory.

"Universally known" facts. Subdivision (f) requires the court to
take judicial notice of indisputable facts and propositions universally
known. "Universally known" does not mean that every man on the
street has knowledge of such facts. A fact known among persons of
reasonable and average intelligence and knowledge will satisfy the
"universally known" requirement. Cf. . People v. Tossetti, 107 Cal. App.
7, 12, 289 Pac. 881, 883 (1930).

Subdivision (f) should be contrasted with subdivisions (g) and (h)
of Section 452, which provide for judicial notice of indisputable facts
and propositions that are matters of common knowledge or are capable
of immediate and accurate determination by resort to sources of rea-
sonably indisputable accuracy. Subdivisions (g) and (h) permit notice
of facts and propositions that are indisputable but are not "uni-
versally" known.

Judicial notice does not apply to facts merely because they are known
to the judge to be indisputable. The facts must fulfill the requirements
of subdivision (f) of Section 451 or subdivision (g) or (h) of Section
452. If a judge happens to know a fact that is not widely enough known
to be subject to judicial notice under this division, he may not "no-
tice" it.

It is clear under existing law that the court may judicially notice
the matters specified in subdivision (f) ; it is doubtful, however, that
the court must notice them. See Varcoe v. Lee, 180 Cal. 338, 347, 181
Pae. 223, 227 (1919) (dictum). Since subdivision (f) covers universally
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known facts, the parties ordinarily will expect the court to take judicial
notice of them ; the court should not be permitted to ignore such facts
merely because the parties fail to make a formal request for judicial
notice.

CROSS-REFERENCES
Definition :

State, see § 220

§ 452. Matters which may be judicially noticed
452. Judicial notice may be taken of the following matters

to the extent that they are not embraced within Section 451:
(a) Resolutions and private acts of the Congress of the

United States and of the legislature of any state of the United
States.

(b) Regulations and legislative enactments issued by or
under the authority of the United States or any public entity
in the United States.

(c) Official acts of the legislative, executive, and judicial
departments of the United States and of any state of the
United States.

(d) Records of (1) any court of this State or (2) any court
of record of the United States or of any state of the United
States.

(e) Rules of court of (1) any court of this State or (2) any
court of record of the United States or of any state of the
United States.

(f) The law of foreign nations and public entities in foreign
nations.

(g) Specific facts and propositions that are of such common
knowledge within the territorial jurisdiction of the court that
they cannot reasonably be the subject of dispute.

(h) Specific facts and propositions that are not reasonably
subject to dispute and are capable of immediate and accurate
determination by resort to sources of reasonably indisputable
accuracy.

Comment. Section 452 includes matters both of law and of fact. The
court may take judicial notice of these matters, even when not re-
quested to do so ; it is required to notice them if a party requests it and
satisfies the requirements of Section 453.

The matters of law included under Section 452 may be neither known
to the court nor easily discoverable by it because the sources of infor-
mation are not readily available. However, if a party requests it and
furnishes the court with "sufficient information" for it to take judicial
notice, the court must do so if proper notice has been given to each
adverse party. See EVIDENCE CODE § 453. Thus, judicial notice of these
matters of law is mandatory only if counsel adequately discharges his
responsibility for informing the court as to the law applicable to the
case. The simplified process of judicial notice can then be applied to all
of the law applicable to the case, including such law as ordinances and
the law of foreign nations.

Although Section 452 extends the process of judicial notice to some
matters of law which the courts do not judicially notice under existing
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law, the wider scope of such notice is balanced by the assurance that
the matter need not be judicially noticed unless adequate information
to support its truth is furnished to the court. Under Section 453, this
burden falls upon the party requesting that judicial notice be taken.
In addition, the parties are entitled under Section 455 to a reasonable
opportunity to present information to the court as to the propriety of
taking judicial notice and as to the tenor of the matter to be noticed.

Listed below are the matters that may be judicially noticed under
Section 452 (and must be noticed if the conditions specified in Sec-
tion 453 are met).

Resolutions and private acts. Subdivision (a) provides for judicial
notice of resolutions and private acts of the Congress of the United
States and of the legislature of any state, territory, or possession of the
United States. See the broad definition of "state" in EVIDENCE CODE
§ 220.

The California law on this matter is not clear. Our courts are author-
ized by subdivision 3 of Code of Civil Procedure Section 1875 to take
judicial notice of private statutes of this State and the United States,
and they probably would take judicial notice of resolutions of this
State and the United States under the same subdivision. It is not clear
whether such notice is compulsory. It may be that judicial notice of a
private act pleaded in a criminal action pursuant to Penal Code Sec-
tion 963 is mandatory, whereas judicial notice of the same private act
may be discretionary when pleaded in a civil action pursuant to Section
459 of the Code of Civil Procedure.

Although no case in point has been found, California courts probably
would not take judicial notice of a resolution or private act of a sister
state or territory or possession of the United States. Although Section
1875 is not the exclusive list of the matters that will be judicially
noticed, the courts did not take judicial notice of a private statute
prior to the enactment of Section 1875. Ellis v. Eastman, 32 Cal. 447
(1867).

Regulations, ordinances, and similar legislative enactments. Subdi-
vision (b) provides for judicial notice of regulations and legislative
enactments adopted by or under the authority of the United States or
of any state, territory, or possession of the United States, including
public entities therein. See the broad definition of "public entity" in
EVIDENCE CODE § 200. The words "regulations and legislative enact-
ments" include such matters as "ordinances" and other similar legis-
lative enactments. Not all public entities legislate by ordinance.

This subdivision changes existing law. Under existing law, municipal
courts take judicial notice of ordinances in force within their jurisdic-
tion. People v. Cowles, 142 Cal. App.2d Supp. 865, 867, 298 P.2d 732,
733-734 (1956) ; People v. Crittenden, 93 Cal. App.2d Supp. 871, 877,
209 P.2d 161, 165 (1949). In addition, an ordinance pleaded in a crim-
inal action pursuant to Penal Code Section 963 must be judicially no-
ticed. On the other hand, neither the superior court nor a district court
of appeal will take judicial notice in a civil action of municipal or
county ordinances. Thompson v. Guyer -Hays, 207 Cal. App.2d 366, 24
Cal. Rptr. 461 (1962) ; County of Los Angeles v. Bartlett, 203 Cal.
App.2d 523, 21 Cal. Rptr. 776 (1962) ; Becerra v. Hochberg, 193 Cal.

MJN 2387



EVIDENCE CODE-JUDICIAL NOTICE 79

App.2d 431, 14 Cal. Rptr. 101 (1961). It seems safe to assume that
ordinances of sister states and of territories and possessions of the
United States would not be judicially noticed under existing law.

Judicial notice of certain regulations of California and federal agen-
cies is mandatory under subdivision (b) of Section 451. Subdivision
(b) of Section 452 provides for judicial notice of California and fed-
eral regulations that are not included under subdivision (b) of Section
451 and, also, for judicial notice of regulations of other states and
territories and possessions of the United States.

Both California and federal regulations have been judicially noticed
under subdivision 3 of Code of Civil Procedure Section 1875. 18 CAL.
Jua.2d Evidence § 24. Although no case in point has been found, it is
unlikely that regulations of other states or of territories or possessions
of the United States would be judicially noticed under existing law.

Official acts of the legislative, executive, and judicial departments.
Subdivision (c) provides for judicial notice of the official acts of the
legislative, executive, and judicial departments of the United States and
any state, territory, or possession of the United States. See the broad
definition of "state" in EVIDENCE CODE § 220. Subdivision (c) states
existing law as found in subdivision 3 of Code of Civil Procedure Sec-
tion 1875. Under this provision, the California courts have taken judi-
cial notice of a wide variety of administrative and executive acts, such
as proceedings and reports of the House Committee on Un-American
Activities, records of the State Board of Education, and records of a
county planning commission. See WITKIN, CALIFORNIA EVIDENCE § 49
(1958), and 1963 Supplement thereto.

Court records and rules of court. Subdivisions (d) and (e) provide
for judicial notice of the court records and rules of court of (1) any
court of this State or (2) any court of record of the United States or
of any state, territory, or possession of the United States. See the
broad definition of "state" ill EVIDENCE CODE § 220. So far as court
records are concerned, subdivision (d) states existing law. Flores v.
Arroyo, 56 Ca1.2d 492, 15 Cal. Rptr. 87, 364 P.2d 263 (1961). While
the provisions of subdivision (c) of Section 452 are broad enough to
include court records, specific mention of these records in subdivision
(d) is desirable in order to eliminate any uncertainty in the law on
this point. See the Flores case, supra.

Subdivision (e) may change existing law so far as judicial notice of
rules of court is concerned, but the provision is consistent with the
modern philosophy of judicial notice as indicated by the holding in
Flores v. Arroyo, supra. To the extent that subdivision (e) overlaps
with subdivisions (c) and (d) of Section 451, notice is, of course,
mandatory under Section 451.

Law of foreign nations. Subdivision (f) provides for judicial notice
of the law of foreign nations and public entities in foreign nations.
See the broad definition of "public entity" in EVIDENCE CODE § 200.
Subdivision (f) should be read in connection with Sections 311, 453,
and 454. These provisions retain the substance of the existing law
which was enacted in 1957 upon recommendation of the California
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Law Revision Commission. CODE CIV. PROC. § 1875. See 1 CAL. LAW RE-
VISION COMM 'N, REP., REC. & STUDIES, Recommendation and Study Re-
lating to Judicial Notice of the Law of Foreign Countries at I-1 (1957).

Subdivision (f) refers to "the law" of foreign nations and public
entities in foreign nations. This makes all law, in whatever form, sub-
ject to judicial notice.

Matters of "common knowledge" and verifiable facts. Subdivision
(g) provides for judicial notice of matters of common knowledge
within the court's jurisdiction that are not subject to dispute. This
subdivision states existing case law. Varcoe v. Lee, 180 Cal. 338, 181
Pac. 223 (1919) ; 18 CAL. JuR.2d Evidence § 19 at 439-440. The Cali-
fornia courts have taken judicial notice of a wide variety of matters
of common knowledge. WITKIN, CALIFORNIA EVIDENCE §§ 50-52 (1958).

Subdivision (h) provides for judicial notice of indisputable facts
immediately ascertainable by reference to sources of reasonably indis-
putable accuracy. In other words, the facts need not be actually known
if they are readily ascertainable and indisputable. Sources of "rea-
sonably indisputable accuracy" include not only treatises, encyclo-
pedias, almanacs, and the like, but also persons learned in the subject
matter. This would not mean that reference works would be received
in evidence or sent to the jury room. Their use would be limited to
consultation by the judge and the parties for the purposes of deter-
mining whether or not to take judicial notice and determining the tenor
of the matter to be noticed.

Subdivisions (g) and (h) include, for example, facts which are ac-
cepted as established by experts and specialists in the natural, physical,
and social sciences, if those facts are of such wide acceptance that to
submit them to the jury would be to risk irrational findings. These
subdivisions include such matters listed in Code of Civil Procedure
Section 1875 as the "geographical divisions and political history of the
world." To the extent that subdivisions (g) and (h) overlap subdivi-
sion (f) of Section 451, notice is, of course, mandatory under Section
451.

The matters covered by subdivisions (g) and (h) are included in
Section 452, rather than Section 451, because it seems reasonable to put
the burden on the parties to bring adequate information before the
court if judicial notice of these matters is to be mandatory. See Evi-
DENCE CODE § 453 and the Comment thereto.

Under existing law, courts take judicial notice of the matters that
are included under subdivisions (g) and (h), either pursuant to Sec-
tion 1875 of the Code of Civil Procedure or because such matters are
matters of common knowledge which are certain and indisputable.
WITKIN, CALIFORNIA EVIDENCE §§ 50-52 (1958). Notice of these matters
probably is not compulsory under existing law.

CROSS-REFERENCES
Definitions :

Public entity, see § 200
State, see § 220

Judicial notice of certain matters required, see § 451
See also the Cross -References under Section 453
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§ 453. Compulsory judicial notice upon request
453. Judicial notice shall be taken of any matter specified

in Section 452 if a party requests it and :
(a) Gives each adverse party sufficient notice of the request,

through the pleadings or otherwise, to enable such adverse
party to prepare to meet the request ; and

(b) Furnishes the court with sufficient information to en-
able it to take judicial notice of the matter.

Comment. Section 453 provides that the court must take judicial
notice of any matter specified in Section 452 if a party requests that
such notice be taken, furnishes the court with sufficient information to
enable it to take judicial notice of the matter, and gives each adverse
party sufficient notice of the request to prepare to meet it.

Section 453 is intended as a safeguard and not as a rigid limitation
on the court's power to take judicial notice. The section does not affect
the discretionary power of the court to take judicial notice under Sec-
tion 452 where the party requesting that judicial notice be taken fails
to give the requisite notice to each adverse party or fails to furnish
sufficient information as to the propriety of taking judicial notice or
as to the tenor of the matter to be noticed. Hence, when he considers it
appropriate, the judge may take judicial notice under Section 452 and
may consult and use any source of pertinent information, whether or
not furnished by the parties. However, where the matter noticed under
Section 452 is one that is of substantial consequence to the action-
even though the court may take judicial notice under Section 452
when the requirements of Section 453 have not been satisfied-the
party adversely affected must be given a reasonable opportunity to
present information as to the propriety of taking judicial notice and
as to the tenor of the matter to be noticed. See EVIDENCE CODE § 455
and the Comment thereto.

The "notice" requirement. The party requesting the court to judi-
cially notice a matter under Section 453 must give each adverse party
sufficient notice, through the pleadings or otherwise, to enable him to
prepare to meet the request. In cases where the notice given does not
satisfy this requirement, the court may decline to take judicial notice.
A somewhat similar notice to the adverse parties is required under
subdivision 4 of Section 1875 of the Code of Civil Procedure when a
request for judicial notice of the law of a foreign country is made.
Section 453 broadens this existing requirement to cover all matters
specified in Section 452.

The notice requirement is an important one since judicial notice is
binding on the jury under Section 457. Accordingly, the adverse parties
should be given ample notice so that they will have an opportunity to
prepare to oppose the taking of judicial notice and to obtain informa-
tion relevant to the tenor of the matter to be noticed.

Since Section 452 relates to a wide variety of facts and law, the
notice requirement should be administered with flexibility in order to
insure that the policy behind the judicial notice rules is properly im-
plemented. In many cases, it will be reasonable to expect the notice
to be given at or before the time of the pretrial conference. In other
cases, matters of fact or law of which the court should take judicial
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notice may come up at the trial. Section 453 merely requires reasonable
notice, and the reasonableness of the notice given will depend upon the
circumstances of the particular case.

The "sufficient information" requirement. Under Section 453, the
court is not required to resort to any sources of information not pro-
vided by the parties. If the party requesting that judicial notice be
taken under Section 453 fails to provide the court with "sufficient in-
formation," the judge may decline to take judicial notice. For example,
if the party requests the court to take judicial notice of the specific
gravity of gold, the party requesting that notice be taken must furnish
the judge with definitive information as to the specific gravity of gold.
The judge is not required to undertake the necessary research to de-
termine the fact, though, of course, he is not precluded from doing such
research if he so desires.

Section 453 does not define "sufficient information"; this will neces-
sarily vary from case to case. While the parties will understandably
use the best evidence they can produce under the circumstances, me-
chanical requirements that are ill-suited to the individual case should
be avoided. The court justifiably might require that the party request-
ing that judicial notice be taken provide expert testimony to clarify
especially difficult problems.

Burden on party requesting that judicial notice be taken. W here
a request is made to take judicial notice under Section 453, the court
may decline to take judicial notice unless the party requesting that
notice be taken persuades the judge that the matter is one that properly
may be noticed under Section 452 and also persuades the judge as to
the tenor of the matter to be noticed. The degree of the judge's per-
suasion regarding a particular matter is determined by the subdivision
of Section 452 which authorizes judicial notice of the matter. For ex-
ample, if the matter is claimed to be a fact of common knowledge under
paragraph (g) of Section 452, the party must persuade the judge that
the fact is of such common knowledge within the territorial jurisdiction
of the court that it cannot reasonably be subject to dispute, i.e., that
no reasonable person having the same information as is available to
the judge could rationally disbelieve the fact. On the other hand, if
the matter to be noticed is a city ordinance under paragraph (b) of
Section 452, the party must persuade the judge that a valid ordinance
exists and also as to its tenor; but the judge need not believe that no
reasonable person could conclude otherwise.

Without regard to the evidence supplied by the party requesting
that judicial notice be taken, the judge's determination to take judicial
notice of a matter specified in Section 452 will be upheld on appeal if
the matter was properly noticed. The reviewing court may resort to
any information, whether or not available at the trial, in order to
sustain the proper taking of judicial notice. See EVIDENCE CODE § 459.
On the other hand, even though a party requested that judicial notice
be taken under Section 453 and gave notice to each adverse party in
compliance with subdivision (a) of Section 453, the decision of the
judge not to take judicial notice will be upheld on appeal unless the
reviewing court determines that the party furnished information to
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the judge that was so persuasive that no reasonable judge would have
refused to take judicial notice of the matter.

CROS S -REFERENCES
Accusatory pleading not required to state matters judicially noticed, see Penal Code

§ 961
Pleading ordinance:

Civil action, see Code of Civil Procedure § 459
Criminal action, see Penal Code § 963

§ 454. Information that may be used in taking judicial notice
454. In determining the propriety of taking judicial notice

of a matter, or the tenor thereof :
(a) Any source of pertinent information, including the ad-

vice of persons learned in the subject matter, may be consulted
or used, whether or not furnished by a party.

(b) Exclusionary rules of evidence do not apply except for
Section 352 and the rules of privilege.

Comment. Since one of the purposes of judicial notice is to simplify
the process of proofmaking, the judge should be given considerable
latitude in deciding what sources are trustworthy. This section permits
the court to use any source of pertinent information, including the
advice of persons learned in the subject matter. It probably restates
existing law as found in Section 1875 of the Code of Civil Procedure.
See Estate of McNamara, 181 Cal. 82, 89-91, 183 Pac. 552, 555 (1919) ;
Rogers v. Cady, 104 Cal. 288, 290, 38 Pac. 81 (1894) (dictum) ; Tenta-
tive Recommendation and a Stucky Relating to the Uniform Rules of
Evidence (Article II. Judicial Notice), 6 CAL. LAW REVISION COMM 'N,
REP., REC. & STUDIES 801, 850-851 (1964).

CROSS-REFERENCES
Exclusion of cumulative or unduly prejudicial evidence, see § 352
Privileges, see §§ 900-1073

§ 455. Opportunity to present information to court
455. With respect to any matter specified in Section 452

or in subdivision (f) of Section 451 that is of substantial con-
sequence to the determination of the action:

(a) If the court has been requested to take or has taken or
proposes to take judicial notice of such matter, the court shall
afford each party reasonable opportunity, before the jury is
instructed or before the cause is submitted for decision by the
court, to present to the court information relevant to (1) the
propriety of taking judicial notice of the matter and (2) the
tenor of the matter to be noticed.

(b) If the court resorts to any source of information not
received in open court, including the advice of persons learned
in the subject matter, such information and its source shall be
made a part of the record in the action and the court shall
afford each party reasonable opportunity to meet such informa-
tion before judicial notice of the matter may be taken.

Comment. Section 455 provides procedural safeguards designed to
afford the parties reasonable opportunity to be heard both as to the
propriety of taking judicial notice of a matter and as to the tenor of
the matter to be noticed.

MJN 2392



84 CALIFORNIA LAW REVISION COMMISSION

Subdivision (a). This subdivision guarantees to the parties a rea-
sonable opportunity to present information to the court as to the
propriety of taking judicial notice and as to the tenor of the matter
to be noticed. In a jury case, the subdivision provides the parties with
an opportunity to present their information to the judge before a jury
instruction based on a matter judicially noticed is given. Where the
matter subject to judicial notice relates to a cause tried by the court,
the guarantees the parties an opportunity to dispute the
taking of judicial notice of the matter before the cause is submitted
for decision. If the judge does not discover that a matter should be
judicially noticed until after the cause is submitted for decision, he
may, of course, order the cause to be reopened for the purpose of
permitting the parties to provide him with information concerning the
matter.

Subdivision (a) is limited in its application to those matters specified
in subdivision (f) of Section 451 or in Section 452 that are of sub-
stantial consequence to the determination of the action, for it would
not be practicable to make the subdivision applicable to the other mat-
ters listed in Section 451 or to matters that are of inconsequential
significance.

What constitutes a "reasonable opportunity" to "present . . . in-
formation" will depend upon the complexity of the matter and its im-
portance to the case. For example, in a case where there is no dispute
as to the existence and validity of a city ordinance, no formal hearing
would be necessary to determine the propriety of taking judicial notice
of the ordinance and of its tenor. But, where there is a complex question
as to the tenor of foreign law applicable to the case, the granting of a
hearing under subdivision (a) would be mandatory. The New York
courts have so construed their judicial notice statute, saying that an
opportunity for a litigant to know what the deciding tribunal is con-
sidering and to be heard with respect to both law and fact is guaran-
teed by due process of law. Arams v. Arams, 182 Misc. 328, 182 Misc.
336, 45 N.Y.S.2d 251 (Sup. Ct. 1943).

Subdivision (b). If the court resorts to sources of information not
previously known to the parties, this subdivision requires that such
information and its source be made a part of the record when it relates
to taking judicial notice of a matter specified in subdivision (f) of Sec-
tion 451 or in Section 452 that is of substantial consequence to the
determination of the action. This requirement is based on a somewhat
similar requirement found in Code of Civil Procedure Section 1875
regarding the law of a foreign nation. Making the information and its
source a part of the record assures its availability for examination by
the parties and by a reviewing court. In addition, subdivision (b)
requires the court to give the parties a reasonable opportunity to meet
such additional information before judicial notice of the matter may
be taken.

CROSS-REFERENCES
Definition :

Action, see § 105
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§ 456. Noting for record denial of request to take judicial notice
456. If the court denies a request to take judicial notice of

any matter, the court shall at the earliest practicable time so
advise the parties and indicate for the record that it has denied
the request.

Comment. Section 456 requires the judge to advise the parties and
indicate for the record at the earliest practicable time any denial of a
request to take judicial notice of a matter. The requirement is imposed
in order to provide the parties with an adequate opportunity to submit
evidence on any matter as to which judicial notice was anticipated but
not taken. No comparable requirement is found in existing law. Com-
pare EVIDENCE CODE § 455 and the Comment thereto.

§ 457. Instructing jury on matter judicially noticed
457. If a matter judicially noticed is a matter which would

otherwise have been for determination by the jury, the court
may, and upon request shall, instruct the jury to accept as a
fact the matter so noticed.

Comment. Section 457 makes matters judicially noticed binding on
the jury and thereby eliminates any possibility of presenting to the
jury evidence disputing the fact as noticed by the court. The section is
limited to instruction on a matter that would otherwise have been for
determination by the jury; instruction of juries on matters of law is
not a matter of evidence and is covered by the general provisions of
law governing instruction of juries. The section states the substance of
the existing law as found in Code of Civil Procedure Section 2102.
See People v. Mayes, 113 Cal. 618, 625-626, 45 Pac. 860, 862 (1896) ;
Gallegos v. Union -Tribune Publishing Co., 195 Cal. App.2d 791, 797-
798, 16 Cal. Rptr. 185, 189-190 (1961).

§ 458. Judicial notice by trial court in subsequent proceedings
458. The failure or refusal of the trial court to take ju-

dicial notice of a matter, or to instruct the jury with respect
to the matter, does not preclude the trial court in subsequent
proceedings in the action from taking judicial notice of the
matter in accordance with the procedure specified in this di-
vision.

Comment. This section provides that the failure or even the refusal
of the court to take judicial notice of a matter at the trial does not
bar the trial judge, or another trial judge, from taking judicial notice
of that matter in a subsequent proceeding, such as a hearing on a
motion for new trial or the like. Although no California case in point
has been found, it seems safe to assume that the trial judge has the
power to take judicial notice of a matter in subsequent proceedings,
since the appellate court can properly take judicial notice of any
matter that the trial court could properly notice. See People v.
Tossetti, 107 Cal. App. 7, 12, 289 Pac. 881, 883 (1930).

CROSS-REFERENCES
Definition :

Action, see § 105
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§ 459. Judicial notice by reviewing court
459. (a) The reviewing court shall take judicial notice of

(1) each matter properly noticed by the trial court and (2)
each matter that the trial court was required to notice under
Section 451 or 453. The reviewing court may take judicial no-
tice of any matter specified in Section 452. The reviewing
court may take judicial notice of a matter in a tenor different
from that noticed by the trial court.

(b) In determining the propriety of taking judicial notice
of a matter, or the tenor thereof, the reviewing court has the
same power as the trial court under Section 454.

(c) When taking judicial notice under this section of a
matter specified in Section 452 or in subdivision (f) of Section
451 that is of substantial consequence to the determination of
the action, the reviewing court shall comply with the provi-
sions of subdivision (a) of Section 455 if the matter was not
theretofore judicially noticed in the action.

(d) In determining the propriety of taking judicial notice
of a matter specified in Section 452 or in subdivision (f) of
Section 451 that is of substantial consequence to the determi-
nation of the action, or the tenor thereof, if the reviewing court
resorts to any source of information not received in open court
or not included in the record of the action, including the
advice of persons learned in the subject matter, the reviewing
court shall afford each party reasonable opportunity to meet
such information before judicial notice of the matter may be
taken.

Comment. Section 459 sets forth a separate set of rules for the tak-
ing of judicial notice by a reviewing court.

Subdivision (a). Subdivision (a) requires that a reviewing court
take judicial notice of any matter that the trial court properly noticed
or was obliged to notice. This means that the matters specified in Sec-
tion 451 must be judicially noticed by the reviewing court even though
the trial court failed to take judicial notice of such matters. A matter
specified in Section 452 also must be judicially noticed by the reviewing
court if such matter was properly noticed by the trial court in the
exercise of its discretion or an appropriate request was made at the trial
level and the party making the request satisfied the conditions specified
in Section 453. However, if the trial court erred, the reviewing court
is not bound by the tenor of the notice taken by the trial court.

Having taken judicial notice of such a matter, the reviewing court
may or may not apply it in the particular case on appeal. The effect
to be given to matters judicially noticed on appeal, where the question
has not been raised below, depends on factors that are not evidentiary
in character and are not mentioned in this code. For example, the ap-
pellate court is required to notice the matters of law mentioned in Sec-
tion 451, but it may hold that an error which the appellant has "in-
vited" is not reversible error or that points not urged in the trial
court may not be advanced on appeal, and refuse, therefore, to apply
the law to the pending case. These principles do not mean that the
appellate court does not take judicial notice of the applicable law;
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they merely mean that, for reasons of policy governing appellate
review, the appellate court may refuse to apply the law to the case
before it.

In addition to requiring the reviewing court to judicially notice those
matters which the trial court properly noticed or was required to
notice, the subdivision also provides authority for the reviewing court
to exercise the same discretionary power to take judicial notice as is
possessed by the trial court.

Subdivision (b). The reviewing court may consult any source of
pertinent information for the purpose of determining the propriety of
taking judicial notice or the tenor of the matter to be noticed. This
includes, of course, the power to consult such sources for the purpose
of sustaining or reversing the taking of judicial notice by the trial
court. As to the rights of the parties when the reviewing court con-
sults such materials, see subdivision (d) and the Comment thereto.

Subdivision (c). This subdivision provides the parties with the
same procedural protection when judicial notice is taken by the review-
ing court as is provided by Section 455(a).

Subdivision (d). This subdivision assures the parties the same pro-
cedural safeguard at the appellate level that they have in the trial
court : If the appellate court resorts to sources of information not in-
cluded in the record in the action or proceeding, or not received in open
court at the appellate level, either to sustain the tenor of the notice
taken by the trial court or to notice a matter in a tenor different from
that noticed by the trial court, the parties must be given a reasonable
opportunity to meet such additional information before judicial notice
of the matter may be taken. See EVIDENCE CODE § 455 (b) and the
Comment thereto.

CROSS-REFERENCES
Definition :

Action, see § 105
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DIVISION 5. BURDEN OF PROOF; BURDEN OF PRODUCING
EVIDENCE; PRESUMPTIONS AND INFERENCES

CHAPTER 1. BURDEN OF PROOF

Article 1. General

§ 500. Party who has the burden of proof
500. Except as otherwise provided by law, a party has the

burden of proof as to each fact the existence or nonexistence
of which is essential to the claim for relief or defense that he
is asserting.

Comment. As used in Section 500, the burden of proof means the
obligation of a party to produce a particular state of conviction in the
mind of the trier of fact as to the existence or nonexistence of a fact.
See EVIDENCE CODE §§ 115, 190. If this requisite degree of conviction is
not achieved as to the existence of a particular fact, the trier of fact
must assume that the fact does not exist. MORGAN, BASIC PROBLEMS OF
EVIDENCE 19 (1957) ; 9 WIGMORE, EVIDENCE § 2485 (3d ed. 1940).
Usually, the burden of proof requires a party to convince the trier of
fact that the existence of a particular fact is more probable than its
nonexistence-a degree of proof usually described as proof by a pre-
ponderance of the evidence. EVIDENCE CODE § 115; WrrKIN, CALIFOR-
NIA EVIDENCE § 59 (1958). However, in some instances, the burden of
proof requires a party to produce a substantially greater degree of
belief in the mind of the trier of fact concerning the existence of the
fact-a burden usually described by stating that the party must intro-
duce clear and convincing proof (WITKIN, CALIFORNIA EVIDENCE § 60
(1958) ) or, with respect to the prosecution in a criminal case, proof
beyond a reasonable doubt (PENAL CODE § 1096).

The defendant in a criminal case sometimes has the burden of proof
in regard to a fact essential to negate his guilt. However, in such cases,
he usually is not required to persuade the trier of fact as to the exist-
ence of such fact; he is merely required to raise a reasonable doubt in
the mind of the trier of fact as to his guilt. EVIDENCE CODE § 501;
People v. Bushton, 80 Cal. 160, 22 Pac. 127 (1889). If the defendant
produces no evidence concerning the fact, there is no issue on the
matter to be decided by the jury; hence, the jury may be instructed
that the nonexistence of the fact must be assumed. See, e.g., People v.
Harmon, 89 Cal. App.2d 55, 58, 200 P.2d 32, 34 (1948) (prosecution
for narcotics possession; jury instructed "that the burden of proof is
upon the defendant that he possessed a written prescription and that
in the absence of such evidence it must be assumed that he had no
such prescription"). See also People v. Boo Doo Hong, 122 Cal. 606,
607, 55 Pac. 402, 403 (1898).

Section 1981 of the Code of Civil Procedure (superseded by Evi-
dence Code Section 500) provides that the party holding the affirmative
of the issue must produce the evidence to prove it and that the burden
of proof lies on the party who would be defeated if no evidence were
given on either side. This section has been criticized as establishing
a meaningless standard :

( 88 )
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The "affirmative of the issue" lacks any substantial objective
meaning, and the allocation of the burden actually requires the
application of several rules of practice and policy, not entirely
consistent and not wholly reliable. [WITKIN, CALIFORNIA EVIDENCE
§ 56 at 72-73 (1958).]
That the burden is on the party having the affirmative [or] that a
party is not required to prove a negative . . . is no more than a
play on words, since practically any proposition may be stated in
either affirmative or negative form. Thus a plaintiff's exercise of
ordinary care equals absence of contributory negligence, in the
minority of jurisdictions which place this element in plaintiff's
case. In any event, the proposition seems simply not to be so.
[Cleary, Presuming and Pleading: An Essay on Juristic Imma-
turity, 12 STAN. L. REv. 5, 11 (1959).]

"The basic rule, which covers most situations, is that whatever facts
a party must affirmatively plead he also has the burden of proving."
WITRIN, CALIFORNIA EVIDENCE § 56 at 73 (1958). Section 500 follows
this basic rule. However, Section 500 is broader, applying to issues not
necessarily raised in the pleadings.

Under Section 500, the burden of proof as to a particular fact is
normally on the party to whose case the fact is essential. " [W]hen a
party seeks relief the burden is upon him to prove his case, and he
cannot depend wholly upon the failure of the defendant to prove his
defenses." Cal. Employment Comm'n v. Maim, 59 Cal. App.2d 322,
323, 138 P.2d 744, 745 (1943). And, "as a general rule, the burden
is on the defendant to prove new matter alleged as a defense . . . ,

even though it requires the proof of a negative." Wilson v. California
Cent. R.R., 94 Cal. 166, 172, 29 Pac. 861, 864 (1892).

Section 500 does not attempt to indicate what facts may be essential
to a particular party's claim for relief or defense. The facts that must
be shown to establish a cause of action or a defense are determined
by the substantive law, not the law of evidence.

The general rule allocating the burden of proof applies "except as
otherwise provided by law." The exception is included in recognition
of the fact that the burden of proof is sometimes allocated in a manner
that is at variance with the general rule. In determining whether the
normal allocation of the burden of proof should be altered, the courts
consider a number of factors : the knowledge of the parties concerning
the particular fact, the availability of the evidence to the parties, the
most desirable result in terms of public policy in the absence of proof
of the particular fact, and the probability of the existence or non-
existence of the fact. In determining the incidence of the burden of
proof, "the truth is that there is not and cannot be any one general
solvent for all cases. It is merely a question of policy and fairness based
on experience in the different situations." 9 WIGMORE, EVIDENCE § 2486
at 275 (3d ed. 1940).

Under existing California law, certain matters have been called
"presumptions" even though they do not fall within the definition con-
tained in Code of Civil Procedure Section 1959 (superseded by Evi-
dence Code Section 600). Both Section 1959 and Evidence Code Sec-
tion 600 define a presumption to be an assumption or conclusion of fact
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that the law requires to be drawn from the proof or establishment of
some other fact. Despite the statutory definition, subdivisions 1 and 4
of Code of Civil Procedure Section 1963 (superseded by Sections 520
and 521 of the Evidence Code) provide presumptions that a person is
innocent of crime or wrong and that a person exercises ordinary care
for his own concerns. Similarly, some cases refer to a presumption of
sanity. It is apparent that these so-called presumptions do not arise
from the establishment or proof of a fact in the action. In fact, they are
not presumptions at all but are preliminary allocations of the burden
of proof in regard to the particular issue. This preliminary allocation
of the burden of proof may be satisfied in particular cases by proof of
a fact giving rise to a presumption that does affect the burden of proof.
For example, the initial burden of proving negligence may be satisfied
in a particular case by proof that undamaged goods were delivered to
a bailee and that such goods were lost or damaged while in the bailee 's
possession. Upon such proof, the bailee would have the burden of proof
as to his lack of negligence. George v. Bekins Van & Storage Co., 33
Ca1.2d 834, 205 P.2d 1037 (1949). Cf. COM. CODE § 7403.

Because the assumptions referred to above do not meet the definition
of a presumption contained in Section 600, they are not continued in
this code as presumptions. Instead, they appear in the next article in
several sections allocating the burden of proof on specific issues. See
Article 2 (Sections 520-522).

CROSS-REFERENCES
Definitions :

Burden of proof, see § 115
Law, see § 160

Proof of guilt beyond reasonable doubt, see § 501; Penal Code § 1096

§ 501. Burden of proof in criminal action generally
501. Insofar as any statute, except Section 522, assigns the

burden of proof in a criminal action, such statute is subject
to Penal Code Section 1096.

Comment. A statute assigning the burden of proof may require the
party to whom the burden is assigned to raise a reasonable doubt
in the mind of the trier of fact or to persuade the trier of fact by a
preponderance of evidence, by clear and convincing proof, or by proof
beyond a reasonable doubt. See EVIDENCE CODE § 115.

Sections 520-522 (which assign the burden of proof on specific issues)
may, at times, assign the burden of proof to the defendant in a criminal
action. Elsewhere in the codes are other sections that either specifically
allocate the burden of proof to the defendant in a criminal action or
have been construed to allocate the burden of proof to the defense.
For example, Health and Safety Code Section 11721 provides specific-
ally that, in a prosecution for the use of narcotics, it is the burden
of the defense to show that the narcotics were administered by or under
the direction of a person licensed to prescribe and administer narcotics.
Health and Safety Code Section 11500, on the other hand, prohibits
the possession of narcotics but provides an exception for narcotics pos-
sessed pursuant to a prescription. The courts have construed this sec-
tion to place the burden of proof on the defense to show that the excep-
tion applies and that the narcotics were possessed pursuant to a pre-
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scription. People v. Marschalk, 206 Cal. App.2d 346, 23 Cal. Rptr.
743 (1962) ; People v. Bill, 140 Cal. App. 389, 392-394, 35 P.2d 645,
647-648 (1934).

Section 501 is intended to make it clear that the statutory alloca-
tions of the burden of proof appearing in this chapter and elsewhere
in the codes are subject to Penal Code Section 1096, which requires
that a criminal defendant be proved guilty beyond a reasonable doubt,
i.e., that the statutory allocations do not (except on the issue of in-
sanity) require the defendant to persuade the trier of fact of his
innocence. Under Evidence Code Section 522, as under existing law,
the defendant must prove his insanity by a preponderance of the evi-
dence. People v. Daugherty, 40 Ca1.2d 876, 256 P.2d 911 (1953). How-
ever, where a statute allocates the burden of proof to the defendant
on any other issue relating to the defendant's guilt, the defendant's
burden, as under existing law, is merely to raise a reasonable doubt
as to his guilt. People v. Bushton, 80 Cal. 160, 22 Pac. 127 (1889).
Section 501 also makes it clear that, when a statute assigns the burden
of proof to the prosecution in a criminal action, the prosecution must
discharge that burden by proof beyond a reasonable doubt.

ORO SS -REFERENCES
Definitions :

Burden of proof, see § 115
Criminal action, see § 130
Statute, see § 230

Proof of guilt beyond reasonable doubt, see Penal Code § 1096

§ 502. Instructions on burden of proof
502. The court on all proper occasions shall instruct the

jury as to which party bears the burden of proof on each issue
and as to whether that burden requires that a party raise a
reasonable doubt concerning the existence or nonexistence of
a fact or that he establish the existence or nonexistence of a
fact by a preponderance of the evidence, by clear and convinc-
ing proof, or by proof beyond a reasonable doubt.

Comment. Section 502 supersedes subdivision 5 of Code of Civil Pro-
cedure Section 2061.

CROSS-REFERENCES
Definitions :

Burden of proof, see § 115
Proof, see § 190

Article 2. Burden of Proof on Specific Issues

§ 520. Claim that person guilty of crime or wrongdoing
520. The party claiming that a person is guilty of crime or

wrongdoing has the burden of proof on that issue.
Comment. Section 520 restates the substance of and supersedes sub-

division 1 of Code of Civil Procedure Section 1963.
CROSS-REFERENCES

Definitions :
Burden of proof, see § 115
Person, see § 175

Proof of guilt beyond reasonable doubt, see § 501; Penal Code § 1096
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§ 521. Claim that person did not exercise care
521. The party claiming that a person did not exercise a

requisite degree of care has the burden of proof on that issue.
Comment. Section 521 supersedes the presumption in subdivision 4

of Code of Civil Procedure Section 1963. Under existing law, the
presumption is considered "evidence"; while under the Evidence Code,
it is not. See EVIDENCE CODE § 600 and the Comment thereto.

CROSS-REFERENCES
Definitions :

Burden of proof, see § 115
Person, see § 175

§ 522. Claim that person is or was insane
522. The party claiming that any person, including him-

self, is or was insane has the burden of proof on that issue.
Comment. Section 522 codifies an allocation of the burden of proof

that is frequently referred to in the eases as a presumption. See, e.g.,
People v. Daugherty, 40 Ca1.2d 876, 899, 256 P.2d 911, 925-926 (1953).

CROSS-REFERENCES
Definition :

Burden of proof, see § 115

CHAPTER 2. BURDEN OF PRODUCING EVIDENCE

§ 550. Party who has the burden of producing evidence
550. The burden of producing evidence as to a particular

fact is initially on the party with the burden of proof. There-
after, the burden of producing evidence as to a particular fact
is on the party who would suffer a finding against him on that
fact in the absence of further evidence.

Comment. Section 550 deals with the allocation of the burden of pro-
ducing evidence. At the outset of the case, this burden will coincide with
the burden of proof. 9 WIGMORE, EVIDENCE § 2487 at 279 (3d ed. 1940).
However, during the course of the trial, the burden may shift from one
party to another, irrespective of the incidence of the burden of proof.
For example, if the party with the initial burden of producing evidence
establishes a fact giving rise to a presumption, the burden of producing
evidence will shift to the other party, whether or not the presumption
is one that affects the burden of proof. In addition, a party may intro-
duce evidence of such overwhelming probative force that no person
could reasonably disbelieve it in the absence of countervailing evidence,
in which case the burden of producing evidence would shift to the op-
posing party to produce some evidence. These principles are in accord
with well -settled California law. See discussion in Wrnrar, CALIFORNIA
EVIDENCE §§ 53-56 (1958). See also 9 WIGMORE, EVIDENCE § 2487 (3d
ed. 1940).

CROSS-REFERENCES
Definitions:

Burden of producing evidence, see § 110
Burden of proof, see § 115
Evidence, see § 140
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CHAPTER 3. PRESUMPTIONS AND INFERENCES

Article 1. General

§ 600. Presumption and inference defined
600. (a) Subject to Section 607, a presumption is an as-

sumption of fact that the law requires to be made from another
fact or group of facts found or otherwise established in the
action. A presumption is not evidence.

(b) An inference is a deduction of fact that may logically
and reasonably be drawn from another fact or group of facts
found or otherwise established in the action.

Comment. Except for the limitation at the beginning of the section,
the definition of a presumption in Section 600 is substantially the
same as that contained in Code of Civil Procedure Section 1959: "A
presumption is a deduction which the law expressly directs to be made
from particular facts." Section 600 was derived from Rule 13 of the
Uniform Rules of Evidence and supersedes Code of Civil Procedure
Section 1959.

The reference to Section 607 appears in this section because, under
the Evidence Code, a rebuttable presumption cannot require the jury
to find a fact essential to the guilt of a defendant in a criminal case; it
can merely authorize such a finding. See EVIDENCE CODE § 607 and the
Comment thereto.

The second sentence of subdivision (a) may be unnecessary in light
of the definition of "evidence" in Section 140-"testimony, writings,
material objects, or other things presented to the senses that are offered
to prove the existence or nonexistence of a fact." Presumptions, then,
are not "evidence" but are conclusions that the law requires to be
drawn (in the absence of a sufficient contrary showing) when some
other fact is proved or otherwise established in the action.

Nonetheless, the second sentence has been added here to repudiate
specifically the rule of Smellie v. Southern Pac. Co., 212 Cal. 540, 299
Pac. 529 (1931). That case held that a presumption is evidence that
must be weighed against conflicting evidence; and in Scott v. Burke,
39 Ca1.2d 388, 247 P.2d 313 (1952), the Supreme Court held that con-
flicting presumptions must be weighed against each other. These deci-
sions require the jury to perform an intellectually impossible task. The
jury is required to weigh the testimony of witnesses and other evidence
as to the circumstances of a particular event against the fact that the
law requires an opposing conclusion in the absence of contrary evidence
and to determine which "evidence" is of greater probative force. Or
else, the jury is required to accept the fact that the law requires two
opposing conclusions and to determine which required conclusion is of
greater probative force.

Moreover, the doctrine that a presumption is evidence imposes upon
the party with the burden of proof a much higher burden of proof than
is warranted. For example, if a party with the burden of proof has a
presumption invoked against him and if the presumption remains in the
case as evidence even though the jury believes that he has produced a
preponderance of the evidence, the effect is that he must produce some
additional but unascertainable quantum of proof in order to dispel the
effect of the presumption. See Scott v. Burke, 39 Ca1.2d 388, 405-406,

MJN 2402



94 CALIFORNIA LAW REVISION COMMISSION

247 P.2d 313, 323-324 (1952) (dissenting opinion). The doctrine that a
presumption is evidence gives no guidance to the jury or to the parties
as to the amount of this additional proof. The most that should be ex-
pected of a party in a civil case is that he prove his case by a prepon-
derance of the evidence (unless some specific presumption or rule of
law requires proof of a particular issue by clear and convincing evi-
dence). The most that should be expected of the prosecution in a crim-
inal case is that it establish the defendant's guilt beyond a reasonable
doubt. To require some additional quantum of proof, unspecified and
uncertain in amount, to dispel a presumption which persists as evi-
dence in the case unfairly weights the scales of justice against the party
with the burden of proof.

To avoid the confusion engendered by the doctrine that a presump-
tion is evidence, this code describes "evidence" as the matters pre-
sented in judicial proceedings and uses presumptions solely as devices
to aid in determining the facts from the evidence presented.

The definition of "inference" in subdivision (b) restates in substance
the definition contained in Code of Civil Procedure Sections 1958 and
1960. Under the Evidence Code, an inference is not itself evidence; it
is the result of reasoning from evidence.

CROSS-REFERENCES
Definitions :

Action, see § 105
Evidence, see § 140
Law, see § 160

Effect of presumption establishing element of crime, see § 607
Prima facie evidence, see § 602
See also the Cross -References under Sections 601, 602, 630, 660

§ 601. Classification of presumptions
601. A presumption is either conclusive or rebuttable.

Every rebuttable presumption is either (a) a presumption
affecting the burden of producing evidence or (b) a presump-
tion affecting the burden of proof.

Comment. Under existing law, some presumptions are conclusive.
The court or jury is required to find the existence of the presumed fact
regardless of the strength of the opposing evidence. The conclusive pre-
sumptions are specified in Section 1962 of the Code of Civil Procedure
(superseded by Article 2 (Sections 620-624) of this chapter).

Under existing law, too, all presumptions that are not conclusive are
rebuttable presumptions. CODE CIV. PROC. § 1961 (superseded by Evi-
DENCE CODE § 601). However, the existing statutes make no attempt to
classify the rebuttable presumptions.

For several decades, courts and legal scholars have wrangled over
the purpose and function of presumptions. The view espoused by Pro-
fessors Thayer ( THAYER, PRELIMINARY TREATISE ON EVIDENCE 313-352
(1898)) and Wigmore (9 WIGMORE, EVIDENCE §§ 2485-2491 (3d ed.
1940)), accepted by most courts (see Morgan, Presumptions, 10 RUT-
GERS L. REV. 512, 516 (1956) ), and adopted by the American Law In-
stitute's Model Code of Evidence, is that a presumption is a prelimi-
nary assumption of fact that disappears from the case upon the intro-
duction of evidence sufficient to sustain a finding of the nonexistence
of the presumed fact. In Professor Thayer's view, a presumption
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merely reflects the judicial determination that the same conclusionary
fact exists so frequently when the preliminary fact exists that, once the
preliminary fact is established, proof of the conclusionary fact may be
dispensed with unless there is actually some contrary evidence:

Many facts and groups of facts often recur, and when a body of
men with a continuous tradition has carried on for some length of
time this process of reasoning upon facts that often repeat them-
selves, they cut short the process and lay down a rule. To such
facts they affix, by a general declaration, the character and opera-
tion which common experience has assigned to them. [THAYER,
PRELIMINARY TREATISE ON EVIDENCE 326 (1898).]

Professors Morgan and McCormick argue that a presumption should
shift the burden of proof to the adverse party. MORGAN, SOME PROBLEMS
OF PROOF 81 (1956) ; MCCORMICK, EVIDENCE § 317 at 671-672 (1954).
They believe that presumptions are created for reasons of policy and
argue that, if the policy underlying a presumption is of sufficient weight
to require a finding of the presumed fact when there is no contrary
evidence, it should be of sufficient weight to require a finding when the
mind of the trier of fact is in equilibrium, and, a fortiori, it should be
of sufficient weight to require a finding if the trier of fact does not
believe the contrary evidence.

The classification of presumptions in the Evidence Code is based on
a third view suggested by Professor Bohlen in 1920. Bohlen, The Effect
of Rebuttable Presumptions of Law Upon the Burden of Proof, 68
U. PA. L. REV. 307 (1920). Underlying the presumptions provisions
of the Evidence Code is the conclusion that the Thayer view is cor-
rect as to some presumptions, but that the Morgan view is right as to
others. The fact is that presumptions are created for a variety of rea-
sons, and no single theory or rationale of presumptions can deal ade-
quately with all of them. Hence, the Evidence Code classifies all rebut-
table presumptions as either (1) presumptions affecting the burden of
producing evidence (essentially Thayer presumptions), or (2) pre-
sumptions affecting the burden of proof (essentially Morgan presump-
tions).

Sections 603 and 605 set forth the criteria by which the two classes
of rebuttable presumptions may be distinguished, and Sections 604,
606, and 607 prescribe their effect. Articles 3 and 4 (Sections 630-667)
classify many presumptions found in California law; but many other
presumptions, both statutory and common law, must await classifica-
tion by the courts in accordance with the criteria contained in Sections
603 and 605.

The classification scheme contained in the Evidence Code follows a
distinction that appears in the California cases. Thus, for example, the
courts have at times held that presumptions do not affect the burden
of proof. Estate of Eakle, 33 Cal. App.2d 379, 91 P.2d 954 (1939)
(presumption of undue influence) ; Valentine v. Provident Mut. Life
Ins. Co., 12 Cal. App.2d 616, 55 P.2d 1243 (1936) (presumption of
death from seven years' absence). And at other times the courts have
held that certain presumptions do affect the burden of proof. Estate of
Nickson, 187 Cal. 603, 203 Pac. 106 (1921) ("clear and convincing
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proof" required to overcome presumption of community property) ;
Estate of Walker, 180 Cal. 478, 181 Pac. 792 (1919) ("clear and satis-
factory proof " required to overcome presumption of legitimacy). The
cases have not, however, explicitly recognized the distinction, nor have
they applied it consistently. Compare Estate of Eakle, supra (pre-
sumption of undue influence does not affect burden of proof), with
Estate of Wilt, 198 Cal. 407, 245 Pac. 197 (1926) (presumption of
undue influence must be overcome with "the clearest and most satis-
factory evidence"). The Evidence Code clarifies the law relating to
presumptions by identifying the distinguishing factors, and it provides
a measure of certainty by classifying a number of specific presumptions.

CROSS-REFERENCES.
Conclusive presumptions, see §§ 620-624
Definition :

Presumption, see § 600
Presumptions affecting the burden of producing evidence, see §§ 603, 604, 607,

630-645
Presumptions affecting the burden of proof, see §§ 605-607, 660-667
Prima facie evidence, see § 602

§ 602. Statute making one fact prima facie evidence of another fact
602. A statute providing that a fact or group of facts is

prima facie evidence of another fact establishes a rebuttable
presumption.

Comment. Section 602 indicates the construction to be given to the
large number of statutes scattered through the codes that state that
one fact or group of facts is prima facie evidence of another fact. See,
e.g., AGRI°. CODE § 18, COM. CODE § 1202, REV. & TAX. CODE § 6714.
In some instances, these statutes have been enacted for reasons of
public policy that require them to be treated as presumptions affecting
the burden of proof. See People v. Schwartz, 31 Ca1.2d 59, 63, 187 P.2d
12, 14 (1947) ; People v. Mahoney, 13 Ca1.2d 729, 732-733, 91 P.2d
1029, 1030-1031 (1939). It seems likely, however, that in many in-
stances such statutes are not intended to affect the burden of proof but
only the burden of producing evidence. Section 602 provides that these
statutes are to be regarded as rebuttable presumptions. Hence, unless
some specific language applicable to the particular statute in question
indicates whether it affects the burden of proof or only the burden of
producing evidence, the courts will be required to classify these statutes
as presumptions affecting the burden of proof or the burden of pro-
ducing evidence in accordance with the criteria set forth in Sections
603 and 605.

CROSS-REFERENCES
Copies of Spanish title papers as prima facie evidence, see § 1605
Deed pursuant to court process as prima facie evidence, see § 1603
Definitions

Rebuttable presumption, see § 601
Statute, see § 230

Official certificate of purchase as prima facie evidence, see § 1604
Official record as prima facie evidence, see § 1600
Patent for mineral lands as prima facie evidence, see § 1602
See also the Cross -References under Sections 630, 660
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§ 603. Presumption affecting the burden of producing evidence defined
603. A presumption affecting the burden of producing evi-

dence is a presumption established to implement no public
policy other than to facilitate the determination of the par-
ticular action in which the presumption is applied.

Comment. Sections 603 and 605 set forth the criteria for determin-
ing whether a particular presumption is a presumption affecting the
burden of producing evidence or a presumption affecting the burden of
proof. Many presumptions are classified in Articles 3 and 4 (Sections
630-667) of this chapter. In the absence of specific statutory classifica-
tion, the courts may determine whether a presumption is a presumption
affecting the burden of producing evidence or a presumption affecting
the burden of proof by applying the standards contained in Sections
603 and 605.

Section 603 describes those presumptions that are not based on any
public policy extrinsic to the action in which they are invoked. These
presumptions are designed to dispense with unnecessary proof of facts
that are likely to be true if not disputed. Typically, such presumptions
are based on an underlying logical inference. In some cases, the pre-
sumed fact is so likely to be true and so little likely to be disputed
that the law requires it to be assumed in the absence of contrary evi-
dence. In other cases, evidence of the nonexistence of the presumed
fact, if there is any, is so much more readily available to the party
against whom the presumption operates that he is not permitted to
argue that the presumed fact does not exist unless he is willing to
produce such evidence. In still other cases, there may be no direct
evidence of the existence or nonexistence of the presumed fact; but,
because the case must be decided, the law requires a determination
that the presumed fact exists in light of common experience indicating
that it usually exists in such cases. Cf. BOHLEN, STUDIES IN THE LAW
OF TORTS 644 (1926). Typical of such presumptions are the presump-
tion that a mailed letter was received (Section 641) and presumptions
relating to the authenticity of documents (Sections 643-645).

The presumptions described in Section 603 are not expressions of
policy; they are expressions of experience. They are intended solely
to eliminate the need for the trier of fact to reason from the proven
or established fact to the presumed fact and to forestall argument over
the existence of the presumed fact when there is no evidence tending
to prove the nonexistence of the presumed fact.

CROSS-REFERENCES
Definitions :

Action, see § 105
Burden of producing evidence, see § 110
Presumption, see § 600

Presumptions affecting the burden of producing evidence, see §§ 630-645
See also the Cross -References under Section 630

§ 604. Effect of presumption affecting burden of producing evidence
604. Subject to Section 607, the effect of a presumption

affectino6 the burden of producing evidence is to require the
trier of fact to assume the existence of the presumed fact un-
less and until evidence is introduced which would support a
finding of its nonexistence, in which case the trier of fact shall
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determine the existence or nonexistence of the presumed fact
from the evidence and without regard to the presumption.
Nothing in this section shall be construed to prevent the draw-
ing of any inference that may be appropriate.

Comment. Section 604 describes the manner in which a presumption
affecting the burden of producing evidence operates. Such a presump-
tion is merely a preliminary assumption in the absence of contrary
evidence, i.e., evidence sufficient to sustain a finding of the nonexist-
ence of the presumed fact. If contrary evidence is introduced, the trier
of fact must weigh the inferences arising from the facts that gave rise
to the presumption against the contrary evidence and resolve the con-
flict. For example, if a party proves that a letter was mailed, the trier of
fact is required to find that the letter was received in the absence of
any believable contrary evidence. However, if the adverse party denies
receipt, the presumption is gone from the case. The trier of fact must
then weigh the denial of receipt against the inference of receipt arising
from proof of mailing and decide whether or not the letter was received.

If a presumption affecting the burden of producing evidence is relied
on, the judge must determine whether there is evidence sufficient to
sustain a finding of the nonexistence of the presumed fact. If there is
such evidence, the presumption disappears and the judge need say
nothing about it in his instructions. If there is not evidence sufficient to
sustain a finding of the nonexistence of the presumed fact, the judge
should instruct the jury concerning the presumption. If the basic fact
from which the presumption arises is established (by the pleadings, by
stipulation, by judicial notice, etc.) so that the existence of the basic
fact is not a question of fact for the jury, the jury should be instructed
that the presumed fact is also established. If the basic fact is a ques-
tion of fact for the jury, the judge should charge the jury that, if it
finds the basic fact, the jury must also find the presumed fact. MORGAN,
BASIC PROBLEMS OF EVIDENCE 36-38 (1957).

If the prosecution in a criminal action relies on a presumption affect-
ing the burden of producing evidence to establish an element of the
crime with which the defendant is charged and if there is no evidence
as to the nonexistence of the presumed fact, the jury should be in-
structed that it is permitted to find the presumed fact but is not re-
quired to do so. See EvIDENCE CODE § 607 and the Comment thereto.

CROSS-REFERENCES
Definitions :

Burden of producing evidence, see § 110
Evidence, see § 140
Inference, see § 600
Presumption, see § 600
Trier of fact, see § 235

Effect of presumption that establishes element of crime, see § 607

§ 605. Presumption affecting the burden of proof defined
605. A presumption affecting the burden of proof is a pre-

sumption established to implement some public policy other
than to facilitate the determination of the particular action in
which the presumption is applied, such as the policy in favor
of the legitimacy of children, the validity of marriage, the
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stability of titles to property, or the security of those who
entrust themselves or their property to the administration of
others.

Comment. Section 605 describes a presumption affecting the burden
of proof. Such presumptions are established in order to carry out or to
effectuate some public policy other than or in addition to the policy
of facilitating the trial of actions.

Frequently, presumptions affecting the burden of proof are designed
to facilitate determination of the action in which they are applied.
Superficially, therefore, such presumptions may appear merely to be
presumptions affecting the burden of producing evidence. What makes
a presumption one affecting the burden of proof is the fact that there
is always some further reason of policy for the establishment of the
presumption. It is the existence of this further basis in policy that
distinguishes a presumption affecting the burden of proof from a pre-
sumption affecting the burden of producing evidence. For example,
the presumption of death from seven years' absence (Section 667)
exists in part to facilitate the disposition of actions by supplying a
rule of thumb to govern certain cases in which there is likely to be
no direct evidence of the presumed fact. But the policy in favor of
distributing estates, of settling titles, and of permitting life to proceed
normally at some time prior to the expiration of the absentee 's normal
life expectancy (perhaps 30 or 40 years) that underlies the presump-
tion indicates that it should be a presumption affecting the burden of
proof.

Frequently, too, a presumption affecting the burden of proof will
have an underlying basis in probability and logical inference. For
example, the presumption of the validity of a ceremonial marriage
may be based in part on the probability that most marriages are valid.
However, an underlying logical inference is not essential. In fact, the
lack of an underlying inference is a strong indication that the pre-
sumption affects the burden of proof. Only the needs of public policy
can justify the direction of a particular assumption that is not war-
ranted by the application of probability and common experience to
the known facts. Thus, the total lack of any inference underlying the
presumption of the negligence of an employer that arises from his
failure to secure the payment of workmen's compensation (LABOR CODE
§ 3708) is a clear indication that the presumption is based on public
policy and affects the burden of proof. Similarly, the fact that the
presumption of death from seven years' absence may conflict directly
with the logical inference that life continues for its normal expectancy
is an indication that the presumption is based on public policy and,
hence, affects the burden of proof.

CROSS-REFERENCES
Definitions:

Action, see § 105
Burden of proof, see § 115
Presumption, see § 600

Presumptions affecting the burden of proof, see §§ 660-667
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§ 606. Effect of presumption affecting burden of proof
606. Subject to Section 607, the effect of a presumption

affecting the burden of proof is to impose upon the party
against whom it operates the burden of proof as to the non-
existence of the presumed fact.

Comment. Section 606 describes the manner in which a presumption
affecting the burden of proof operates. In the ordinary case, the party
against whom it is invoked will have the burden of proving the non-
existence of the presumed fact by a preponderance of the evidence.
Certain presumptions affecting the burden of proof may be overcome
only by clear and convincing proof. When such a presumption is
relied on, the party against whom the presumption operates will have
a heavier burden of proof and will be required to persuade the trier
of fact of the nonexistence of the presumed fact by proof " 'sufficiently
strong to command the unhesitating assent of every reasonable mind.' "
Sheehan v. Sullivan, 126 Cal. 189, 193, 58 Pac. 543, 544 (1899).

If the party against whom the presumption operates already has
the same burden of proof as to the nonexistence of the presumed fact
that is assigned by the presumption, the presumption can have no
effect on the case and no instruction in regard to the presumption
should be given. See Speck v. Sarver, 20 Ca1.2d 585, 590, 128 P.2d 16,
19 (1942) (dissenting opinion by Traynor, J.) ; Morgan, Instructing
the Jury Upon Presumptions and Burden of Proof, 47 HARV. L. REV. 59,
69 (1933). If the evidence is not sufficient to sustain a finding of the
nonexistence of the presumed fact, the judge 's instructions will be
the same as if the presumption were merely a presumption affecting
the burden of producing evidence. See the Comment to Section 604.
If there is evidence of the nonexistence of the presumed fact, the
judge should instruct the jury on the manner in which the presump-
tion affects the factfinding process. If the basic fact from which the
presumption arises is so established that the existence of the basic fact
is not a question of fact for the jury (as, for example, by the pleadings,
by judicial notice, or by stipulation of the parties), the judge should
instruct the jury that the existence of the presumed fact is to be
assumed until the jury is persuaded to the contrary by the requisite
degree of proof (proof by a preponderance of the evidence, clear and
convincing proof, etc.). See MCCORMICK, EVIDENCE § 317 at 672 (1954).
If the basic fact is a question of fact for the jury, the judge should
instruct the jury that, if it finds the basic fact, it must also find the
presumed fact unless persuaded of the nonexistence of the presumed
fact by the requisite degree of proof. MORGAN, BASIC PROBLEMS OF EVI-
DENCE 38 (1957).

In a criminal case, a presumption affecting the burden of proof may
be relied upon by the prosecution to establish an element of the crime
with which the defendant is charged. But, in such a case, the effect of
the presumption on the factfinding process and the nature of the in-
structions differ substantially from those described in Section 606 and
this Comment. See EVIDENCE CODE § 607 and the Comment thereto. On
other issues, a presumption affecting the burden of proof will have the
same effect in a criminal case as it does in a civil case, and the instruc-
tions will be the same.
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CROSS-REFERENCES
Definition :

Burden of proof, see § 115
Effect of presumption that establishes element of crime, see § 607

§ 607. Effect of presumption that establishes an element of a crime
607. When a rebuttable presumption operates in a criminal

action to establish an element of the crime with which the
defendant is charged, neither the burden of producing evi-
dence nor the burden of proof is imposed upon the defendant;
but, if the trier of fact finds that the facts that give rise to
the presumption have been proved beyond a reasonable doubt,
the trier of fact may but is not required to find that the
presumed fact has also been proved beyond a reasonable doubt.

Comment. Under Section 607, rebuttable presumptions apply some-
what differently when invoked to establish a fact essential to the guilt
of a criminal defendant than they do when invoked to establish some
other fact.

If a presumption affecting the burden of producing evidence is in-
voked to establish a fact essential to a defendant's guilt, the judge must
determine whether there is evidence sufficient to sustain a finding of the
nonexistence of the presumed fact. If there is such evidence, the pre-
sumption disappears from the case (see EVIDENCE CODE § 604) and the
jury should be given no instruction on the effect of the presumption.
If there is no contrary evidence, however, the judge should instruct the
jury that, if it finds that the facts giving rise to the presumption have
been proved beyond a reasonable doubt, it is permitted to find that the
presumed fact has been proved beyond a reasonable doubt.

If a presumption affecting the burden of proof is invoked to estab-
lish a fact essential to a defendant's guilt, whether or not there is con-
trary evidence, the judge should instruct the jury that, if it finds that
the facts giving rise to the presumption have been proved beyond a
reasonable doubt, it is permitted-but not required-to find that the
presumed fact has also been proved beyond a reasonable doubt.

Thus, under the Evidence Code, a rebuttable presumption cannot
place either the burden of producing evidence or the burden of proof
on the defendant concerning a fact constituting an element of the
crime with which he is charged. Those burdens may be placed on a
defendant only by statutes so providing. Cf. Sections 500, 501, and 550
and the Comments thereto. See also the comment on affirmative de-
fenses in MODEL PENAL CODE, TENTATIVE DRAFT No. 4 at 110-112
(1955).

Effect on existing law. Section 607 changes existing California law
and practice in two respects. However, because of the confusion en-
gendered by conflicting instructions that are now given in criminal
cases, it is uncertain whether the change will have any practical sig-
nificance in the trial of criminal cases.

First, Section 607 may change the California law by providing that
a presumption cannot require a jury in a criminal case to find a fact
constituting an element of the crime charged. Whether or not Section
607 changes the law in this respect, it will modify existing practice,
for juries have been instructed that they are bound to find in accord-
ance with applicable presumptions.
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Code of Civil Procedure Section 1959 defines a presumption as "a
deduction which the law expressly directs to be made from particular
facts." Code of Civil Procedure Section 1961 provides that the jury
"are bound to find according to the presumption" if it is not "contro-
verted by other evidence." Although "the rules of evidence in civil
actions are also applicable to criminal actions" as a general rule (PENAL
CODE § 1102; on presumptions, cf. People v. Hewlett, 108 Cal. App.2d
358, 239 P.2d 150 (1951) ), the applicability of these sections to crimi-
nal cases cannot be regarded as settled, for there appears to be no
appellate decision in which the propriety of instructing a jury in a
criminal case in their terms has been considered. Nevertheless, there
are cases in which juries have been instructed on presumptions in
the terms of California Jury Instructions, Criminal (2d ed. 1958)
Numbers 25 and 40, both of which, after reciting the statutory defi-
nition, state : "Unless declared by law to be conclusive, it [a
presumption] may be controverted by other evidence, direct or indi-
rect ; but unless so controverted, the jury is bound to find in accordance
with the presumption." See, e.g., People v. Masters, 219 Cal. App.2d
672, 33 Cal. Rptr. 383 (1963) ; People v. Porter, 217 Cal. App.2d 824,
31 Cal. Rptr. 841 (1963) ; People v. Perez, 128 Cal. App.2d 750, 276
P.2d 72 (1954) ; People v. Candiotto, 128 Cal. App.2d 347, 275 P.2d
500 (1954) (opinions indicate, without discussion, that the quoted
instruction was given).

Under Section 607, it is clear that a presumption which operates to
establish the guilt of a criminal defendant is not a "deduction which
the law expressly directs to be made"; it is only a conclusion that the
trier of fact is permitted-but is not required-to draw. Hence, a jury
cannot be instructed that, unless a presumption is controverted, "the
jury is bound to find in accordance with the presumption." Instead,
the judge should instruct the jury that it is permitted, but is not
required, to find in accordance with the presumption. An instruction
similar to Instruction Number 25 contained in California Jury Instruc-
tions, Criminal (2d ed. 1958) may be given only if the statute defining
the crime explicitly places the burden of proof on the defendant or pro-
vides that the fact in question creates an exception to the defined
crime. See, e.g., People v. Harmon, 89 Cal. App.2d 55, 58, 200 P.2d 32,
34 (1948) (crime defined as possession of narcotics except upon pre-
scription ; instruction approved stating "that the burden of proof is
upon the defendant that he possessed a written prescription and that
in the absence of such evidence it must be assumed that he had no such
prescription"). See also People v. Boo Doo Hong, 122 Cal. 606, 607, 55
Pac. 402, 403 (1898). Cf. Comments to Sections 500 and 501.

Second, Section 607 will change the California law by providing that
neither the burden of proof nor the burden of producing evidence
is placed on a criminal defendant by a presumption. The Cali-
fornia courts have held that a presumption that operates to establish
a fact essential to the guilt of a criminal defendant " 'places upon
the defendant the burden of producing such evidence thereon as
will . . . create a reasonable doubt in the minds of the jury as to' "
the existence of the presumed fact. People v. Martina, 140 Cal. App.2d
17, 25, 294 P.2d 1015, 1019 (1956). See also People v. Hardy, 33 Ca1.2d
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52, 64, 198 P.2d 865, 872 (1948) ("the defendant . . . is . . . re-
quired . . . only to produce sufficient evidence to raise a reasonable
doubt in the minds of the jury") ; People v. Scott, 24 Ca1.2d 774, 783,
151 P.2d 517, 521 (1944) ("he [the defendant] must . . . go forward
with evidence to the extent of raising a reasonable doubt that he tam-
pered with the identification marks [of a firearm in violation of Penal
Code Section 12091] ") ; People v. Agnew, 16 Ca1.2d 655, 666, 107 P.2d
601, 606 (1940) ("the burden thus placed upon the defendant [by a
common law presumption] could be met by evidence which produced
in their [the jury's] minds a reasonable doubt . . ."). And, under
existing law, an instruction stating that the defendant has such a
burden may be given. People v. Martina, 140 Cal. App.2d 17, 294 P.2d
1015 (1956). Thus, under existing law, a presumption has been held to
place upon the defendant a burden similar to that which he has under
a statute specifically placing the burden of proof upon him. People v.
Agnew, 16 Ca1.2d 655, 107 P.2d 601 (1940) ; People v. Bushton, 80 Cal.
160, 22 Pac. 127 (1889).

However, under existing law, a criminal defendant is entitled to an
instruction in every case that he "is presumed to be innocent until the
contrary is proved, and in case of a reasonable doubt whether his guilt
is satisfactorily shown, he is entitled to an acquittal . . . ." PENAL CODE
§ 1096. In presumptions cases, juries have been instructed that a pre-
sumption relied on by the prosecution does "not relieve the prosecution
of the burden of proving every element of the offense charged . . . ."
People v. Hewlett, 108 Cal. App.2d 358, 373, 239 P.2d 150, 159 (1951).
California Jury Instructions, Criminal (2d ed. 1958) Number 51, which
relates to the defendant's right to refuse to testify, refers to the prose-
cution's "burden of proving every essential element of the crime and
the guilt of the defendant beyond a reasonable doubt" and goes on to
say that "the defendant may choose to rely on the state of the evidence
and upon the failure, if any, of the People to prove every essential ele-
ment of the charge against him, and no lack of testimony on defend-
ant's part will supply a failure of proof by the People so as to support
by itself a finding against him on any such essential element." Thus,
where a crime is defined to include certain specified elements and a pre-
sumption is relied on to prove one of the elements, juries have been
given instructions that both require the prosecution to prove the crucial
element beyond a reasonable doubt and require the defendant to raise
a reasonable doubt on the question.

Tinder Section 607, it is clear that neither the burden of producing
evidence nor the burden of proof-even to the extent of raising a rea-
sonable doubt-is placed on a criminal defendant by a presumption. It
is also clear that an instruction that so states-such as the instruction
approved in People v. Martina, 140 Cal. App.2d 17, 294 P.2d 1015
(1956)-is improper. But it is uncertain whether this change will have
much practical significance in the trial of criminal cases. Section 607
merely precludes the giving of an instruction that conflicts with other
required instructions and, therefore, avoids the present confusion con-
cerning the proper allocation of the burden of proof. It seems likely
that the practical effect of these instructions has been to require the
jury to weigh the effect of a presumption in determining whether
the prosecution has proved each element of the crime beyond a reason-
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able doubt. Thus, as a practical matter, a presumption may be con-
sidered much the same as other evidence in the case is considered. There
is language in some cases indicating that this is the actual function of
a presumption. For example, in People v. Hardy, 33 Ca1.2d 52, 64, 198
P.2d 865, 872 (1948), the court said that "the rule [relating to the
defendant's burden] is the same whether the People rely on testimonial
evidence or on presumptions, except where the presumption is conclu-
sive." See also People v. Hewlett, 108 Cal. App.2d 358, 373, 239 P.2d
150, 159 (1951) ("it seems quite clear that any of the disputable pre-
sumptions set forth by law . . . may be considered by the jury in
weighing the presumption of innocence and in determining whether the
prosecution has sustained the burden of showing that the defendant is
guilty . . . beyond a reasonable doubt").

Section 607 provides specifically that a presumption is a matter that
may be relied on by the trier of fact, and in so providing it achieves
directly a result that now is probably achieved in practice as a result
of the contradictory instructions that are given.

Policy underlying Section 607. The treatment of presumptions and
the burden of proof in this code is similar to that proposed in the Model
Penal Code. Like Section 607, the presumptions contained in the Model
Penal Code permit a jury finding of the presumed fact but do not re-
quire such a finding. MODEL PENAL CODE § 1.12(5) (Proposed Official
Draft 1962). However, under the Model Penal Code, the prosecution
is relieved of producing any evidence as to a matter that is made an
affirmative defense. MODEL PENAL CODE § 1.12 (Proposed Official Draft
1962). "Unless there is evidence supporting the defense, there is no
issue on the point to be submitted to the jury." MODEL PENAL CODE,
TENTATIVE DRAFT No. 4 at 110 (1955). The prosecution is required to
prove beyond a reasonable doubt a fact that is made an affirmative de-
fense only when "the defendant shows enough to justify such doubt
upon the issue." Ibid. Similarly, under Evidence Code Section 501, the
defendant may be foreclosed from obtaining a jury decision as to the
existence of a particular fact when there is no evidence thereof if the
existence of that fact is made an affirmative defense either by a statute
specifically assigning to the defendant the burden of proof as to the
existence of the fact or by a statute describing the existence of the fact
as an exception to the defined crime. Section 607 thus does not pre-
clude the Legislature from placing the burden of proof on a criminal
defendant. It merely forbids the Legislature from using a presump-
tion for that purpose. The burden of proof on the essential elements
of a crime must remain on the prosecution ; it cannot be shifted to the
defendant by presumptions. If the defendant is to be given the burden
of proof, the statute defining the crime must clearly indicate that a
defense, not an element of the crime, is involved.

The Commission recognizes that in some instances, as a practical
matter, it will be difficult or virtually impossible for the prosecution
to produce evidence of an essential element of an offense. That is
especially so when the element involves proof of a negative fact (e.g., a
possessor of narcotics did not have a doctor's prescription therefor)
or a fact solely or peculiarly within the defendant's knowledge (e.g.,
that he defaced the identification marks on a pistol or revolver). None-
theless, it is and has been the prosecution's burden on all of the evidence
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to persuade the trier of fact beyond a reasonable doubt of the defend-
ant's guilt of the offense charged. The Commission's purpose has been
to reconcile these two policies so that an undue burden of producing
evidence is not imposed on the prosecution while, at the same time,
maintaining and not relaxing its burden of persuasion ; it is believed
that Section 607 accomplishes this purpose.

CROSS-REFERENCES
Definitions :

Burden of producing evidence, see § 110
Burden of proof, see § 115
Criminal action, see § 130
Reasonable doubt, see Penal Code § 1096
Rebuttable presumption, see § 601
Trier of fact, see § 235

Article 2. Conclusive Presumptions

§ 620. Conclusive presumptions
620. The presumptions established by this article, and all

other presumptions declared by law to be conclusive, are con-
clusive presumptions.

Comment. This article supersedes and continues in effect without
substantive change the provisions of subdivisions 2, 3, 4, and 5 of
Section 1962 of the Code of Civil Procedure. Other statutes not listed
in this article also provide conclusive presumptions. See, e.g., Own,
CODE § 3440. There may also be a few nonstatutory conclusive pre-
sumptions. See WITKIN, CALIFORNIA EVIDENCE § 63 (1958).

Conclusive presumptions are not evidentiary rules so much as they
are rules of substantive law. Hence, the Commission has not recom-
mended any substantive revision of the conclusive presumptions con-
tained in this article.

CROSS-REFERENCES
Definitions :

Law, see § 160
Presumption, see § 600

§ 621. Legitimacy
621. Notwithstanding any other provision of law, the issue

of a wife cohabiting with her husband, who is not impotent,
is conclusively presumed to be legitimate.

Comment. Section 621 restates and supersedes subdivision 5 of Code
of Civil Procedure Section 1962.

CROSS-REFERENCES
Definition :

Law, see § 140
Rebuttable presumption of legitimacy, see § 661

§ 622. Facts recited in written instrument
622. The facts recited in a written instrument are conclu-

sively presumed to be true as between the parties thereto, or
their successors in interest; but this rule does not apply to the
recital of a consideration.

Comment. Section 622 restates and supersedes subdivision 2 of Code
of Civil Procedure Section 1962.
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§ 623. Estoppel by own statement or conduct
623. Whenever a party has, by his own statement or con-

duct, intentionally and deliberately led another to believe a
particular thing true and to act upon such belief, he is not, in
any litigation arising out of such statement or conduct, per-
mitted to contradict it.

Comment. Section 623 restates and supersedes subdivision 3 of Code
of Civil Procedure Section 1962.

CROSS-REFERENCES
Definitions :

Conduct, see § 125
Statement, see § 225

§ 624. Estoppel of tenant to deny title of landlord
624. A tenant is not permitted to deny the title of his

landlord at the time of the commencement of the relation.
Comment. Section 624 restates and supersedes subdivision 4 of Code

of Civil Procedure Section 1962.

Article 3. Presumptions Affecting the Burden of Producing Evidence

§ 630. Presumptions affecting the burden of producing evidence
630. The presumptions established by this article, and all

other rebuttable presumptions established by law that fall
within the criteria of Section 603, are presumptions affecting
the burden of producing evidence.

Comment. Article 3 sets forth a list of presumptions, recognized in
existing law, that are classified here as presumptions affecting the
burden of producing evidence. The list is not exhaustive. Other pre-
sumptions affecting the burden of producing evidence may be found
in other codes. Others will be found in the common law. Specific
statutes will classify some of these, but some must await classification
by the courts. The list here, however, will eliminate any uncertainty
as to the proper classification for the presumptions in this article.

CROSS-REFERENCES
Acknowledged writings and official writings presumed genuine, see §§ 1450-1454
Copy of official writing as prima facie evidence, see § 1530
Definitions :

Law, see § 160
Presumption, see § 600

Effect of presumption affecting burden of producing evidence, see § 604
Official record of writing as prima facie evidence, see § 1532
Prima facie evidence, see § 602

§ 631. Money delivered by one to another
631. Money delivered by one to another is presumed to

have been due to the latter.
Comment. Section 631 restates and supersedes the presumption in

subdivision 7 of Code of Civil Procedure Section 1963.
CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
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§ 632. Thing delivered by one to another
632. A thing delivered by one to another is presumed to

have belonged to the latter.
Comment. Section 632 restates and supersedes the presumption in

subdivision 8 of Code of Civil Procedure Section 1963.
CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630

§ 633. Obligation delivered up to the debtor
633. An obligation delivered up to the debtor is presumed

to have been paid.
Comment. Section 633 restates and supersedes the presumption in

subdivision 9 of Code of Civil Procedure Section 1963.
CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630

§ 634. Person in possession of order on himself

634. A person in possession of an order on himself for the
payment of money, or delivery of a thing, is presumed to have
paid the money or delivered the thing accordingly.

Comment. Section 634 restates and supersedes the presumption
found in subdivision 13 of Code of Civil Procedure Section 1963.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
Definition :

Person, see § 175

§ 635. Obligation possessed by creditor
635. An obligation possessed by the creditor is presumed

not to have been paid.
Comment. The presumption in Section 635 is a common law pre-

sumption recognized in the California cases. E.g., Light v. Stevens,
159 Cal. 288, 113 Pac. 659 (1911).

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 636. Payment of earlier rent or installments
636. The payment of earlier rent or installments is pre-

sumed from a receipt for later rent or installments.
Comment. Section 636 restates and supersedes the presumption in

subdivision 10 of Code of Civil Procedure Section 1963.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
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§ 637. Ownership of things possessed
637. The things which a person possesses are presumed to

be owned by him.
Comment. Section 637 restates and supersedes the presumption found

in subdivision 11 of Code of Civil Procedure Section 1963.
CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Definition

Person, see § 175

§ 638. Ownership of property by person who exercises acts of ownership

638. A person who exercises acts of ownership over prop-
erty is presumed to be the owner of it.

Comment. Section 638 restates and supersedes the presumption found
in subdivision 12 of Code of Civil Procedure Section 1963. Subdivision
12 of Code of Civil Procedure Section 1963 provides that a presumption
of ownership arises from common reputation of ownership. This is
inaccurate, however, for common reputation is not admissible to prove
private title to property. Berniaud v. Beecher, 76 Cal. 394, 18 Pac. 598
(1888) ; Simons v. Inyo Cerro Gordo Co., 48 Cal. App. 524, 192 Pac.
144 (1920).

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
Definitions :

Person, see § 175
Property, see § 185

§ 639. Judgment correctly determines rights of parties
639. A judgment, when not conclusive, is presumed to cor-

rectly determine or set forth the rights of the parties, but
there is no presumption that the facts essential to the judg-
ment have been correctly determined.

Comment. Section 639 restates and supersedes the presumption
found in subdivision 17 of Code of Civil Procedure Section 1963. The
presumption involved here is that the judgment correctly determines
that one party owes another money, or that the parties are divorced,
or their marriage has been annulled, or any similar rights of the
parties. The presumption does not apply to the facts underlying the
judgment. For example, a judgment of annulment is presumed to
determine correctly that the marriage is void. Clark v. City of Los
Angeles, 187 Cal. App.2d 792, 9 Cal. Rptr. 913 (1960). However, the
judgment may not be used to establish presumptively that one of the
parties was guilty of fraud as against some third party who is not
bound by the judgment.

In a few cases, a judgment may be used as evidence of the facts
necessarily determined by the judgment. See, e.g., EVIDENCE CODE §§
1300-1302. But, even in those eases, the judgments do not presumptively
establish the facts determined; they are merely evidence.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
Judgment as hearsay evidence, see §§ 1300-1302
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§ 640. Writing truly dated
640. A writing is presumed to have been truly dated.

Comment. Section 640 restates and supersedes the presumption in
subdivision 23 of Code of Civil Procedure Section 1963.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
Definition :

Writing, see § 250

§ 641. Letter received in ordinary course of mail .

641. A letter correctly addressed and properly mailed is
presumed to have been received in the ordinary course of mail.

Comment. Section 641 restates and supersedes the presumption in
subdivision 24 of Code of Civil Procedure Section 1963.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 642. Conveyance by person having duty to convey real property
642. A trustee or other person, whose duty it was to convey

real property to a particular person, is presumed to have
actually conveyed to him when such presumption is necessary
to perfect title of such person or his successor in interest.

Comment. Section 642 restates and supersedes the presumption in
subdivision 37 of Code of Civil Procedure Section 1963.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
Definitions :

Person, see § 175
Real property, see § 205

§ 643. Authenticity of ancient document
643. A deed or will or other writing purporting to create,

terminate, or affect an interest in real or personal property is
presumed to be authentic if it :

(a) Is at least 30 years old;
(b) Is in such condition as to create no suspicion concern-

ing its authenticity;
(c) Was kept, or if found was found, in a place where

such writing, if authentic, would be likely to be kept or
found; and

(d) Has been generally acted upon as authentic by persons
having an interest in the matter.

Comment. Section 643 restates and supersedes the presumption
found in subdivision 34 of Code of Civil Procedure Section 1963.
Although the statement of the ancient documents rule in Section 1963
requires the document to have been acted upon as if genuine before
the presumption applies, some recent cases have not insisted upon this
requirement. Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343
(1960) ; Kirkpatrick v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d
274 (1956). The requirement that the document be acted upon as
genuine is, in substance, a requirement of the possession of property
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by those persons who would be entitled to such possession under the
document if it were genuine. See 7 WIGMORE, EVIDENCE §§ 2141, 2146
(3d ed. 1940) ; Tentative Recommendation and a Study Relating to
the Uniform Rules of Evidence (Article IX. Authentication and Con-
tent of Writings), 6 CAL. LAW REVISION COMM 'N, REP., REC. & STUDIES
101, 135-137 (1964). Giving the ancient documents rule a presumptive
effect-i.e., requiring a finding of the authenticity of an ancient docu-
ment-seems justified when it is a dispositive instrument and the per-
sons interested in the matter have acted upon the instrument for a
period of at least 30 years as if it were genuine. Evidence which is not
of this strength may be sufficient in particular cases to warrant an
inference of genuineness and thus justify the admission of the docu-
ment into evidence, but the presumption should be confined to those
cases where the evidence of genuineness is not likely to be disputed.
See 7 WIGMORE, EVIDENCE § 2146 (3d ed. 1940). Accordingly, Section
643 limits the presumptive application of the ancient documents rule
to dispositive instruments.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
Definitions :

Person, see § 175
Personal property, see § 180
Real property, see § 205
Writing, see § 250

§ 644. Book purporting to be published by public authority
644. A book, purporting to be printed or published by

public authority, is presumed to have been so printed or
published.

Comment. Section 644 restates and supersedes the presumption in
subdivision 35 of Code of Civil Procedure Section 1963.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 645. Book purporting to contain reports of cases
645. A book, purporting to contain reports of cases ad-

judged in the tribunals of the state or nation where the book
is published, is presumed to contain correct reports of such
cases.

Comment. Section 645 restates and supersedes the presumption
found in subdivision 36 of Code of Civil Procedure Section 1963.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
Definition :

State, see § 220

Article 4. Presumptions Affecting the Burden of Proof

§ 660. Presumptions affecting the burden of proof
660. The presumptions established by this article, and all

other rebuttable presumptions established by law that fall
within the criteria of Section 605, are presumptions affecting
the burden of proof.
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Comment. In some cases it may be difficult to determine whether a
particular presumption is a presumption affecting the burden of proof
or a presumption affecting the burden of producing evidence. To
avoid uncertainty, it is desirable to classify as many presumptions
as possible. Article 4 ( §§ 660-667), therefore, lists several presumptions
that are to be regarded as presumptions affecting the burden of proof.
The list is not exclusive. Other statutory and common law presump-
tions that affect the burden of proof must await classification by the
courts.

CROSS-REFERENCES
Definition :

Law, see § 160
Effect of presumption affecting the burden of proof, see § 606
Hospital records, affidavit attached to copy presumed true, see § 1562
Privileged communications, presumption of confidentiality, see § 917

§ 661. Legitimacy
661. A child of a woman who is or has been married, born

during the marriage or within 300 days after the dissolution
thereof, is presumed to be a legitimate child of that marriage.
This presumption may be disputed only by the people of the
State of California in a criminal action brought under Section
270 of the Penal Code or by the husband or wife, or the de-
scendant of one or both of them. In a civil action, this presump-
tion may be rebutted only by clear and convincing proof.

Comment. Section 661 restates and supersedes the presumption
found in Sections 193, 194, and 195 of the Civil Code and subdivision
31 of Code of Civil Procedure Section 1963 as these sections have been
interpreted by the courts.

Civil Code Section 194 provides a presumption of legitimacy for
children born within ten months after the dissolution of a marriage. The
courts have said that the ten-month period referred to is actually 300
days. Estate of McNamara, 181 Cal. 82, 183 Pac. 552 (1919). Hence,
the more accurate time period has been substituted for the ten-month
period referred to in Section 194.

As under existing law, the presumption may be overcome only by
clear and convincing proof. Kusior v. Silver, 54 Ca1.2d 603, 7 Cal.
Rptr. 129, 354 P.2d 657 (1960).

Of course, this presumption can be applied only when the conclusive
presumption of legitimacy stated in Section 621 is inapplicable. Kusior
v. Silver, 54 Ca1.2d 603, 7 Cal. Rptr. 129, 354 P.2d 657 (1960).

CROSS-REFERENCES
Blood tests to determine paternity, see §§ 890-897
Classification and effect of presumption, see §§ 606, 660
Conclusive presumption of legitimacy, see § 621
Definitions

Civil action, see § 120
Criminal action, see § 130
Proof, see § 190

§ 662. Owner of legal title to property is owner of beneficial title
662. The owner of the legal title to property is presumed

to be the owner of the full beneficial title. This presumption
may be rebutted only by clear and convincing proof.
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Comment. Section 662 codifies a common law presumption recog-
nized in the California cases. The presumption may be overcome only
by clear and convincing proof. Olson v. Olson, 4 Ca1.2d 434, 437, 49
P.2d 827, 828 (1935) ; Bench v. McMullen, 82 Cal. App.2d 872, 187
P.2d 111 (1947).

CROSS-REFERENCES
Classification and effect of presumption, see §§ 606, 660
Definitions :

Proof, see § 190
Property, see § 185

§ 663. Ceremonial marriage
663. A ceremonial marriage is presumed to be valid.

Comment. Section 663 codifies a common law presumption recog-
nized in the California cases. Estate of Hughson, 173 Cal. 448, 160
Pac. 548 (1916) ; Wilcox v. Wilcox, 171 Cal. 770, 155 Pac. 95 (1916) ;
Freeman S.S. Co. v. Pillsbury, 172 F.2d 321 (9th Cir. 1949).

CROSS-REFERENCES
Classification and effect of presumption, see §§ 606, 660

§ 664. Official duty regularly performed
664. It is presumed that official duty has been regularly

performed.
Comment. Section 664 restates and supersedes subdivision 15 of Code

of Civil Procedure Section 1963.
CROSS-REFERENCES

Classification and effect of presumption, see §§ 606, 660

§ 665. Arrest without warrant
665. An arrest without a warrant is presumed to be un-

lawful.
Comment. Section 665 codifies a common law presumption recog-

nized in the California cases. People v. Agnew, 16 Ca1.2d 655, 107 P.2d
601 (1940). Under this presumption, if a person arrests another with-
out the color of legality provided by a warrant, the person making the
arrest must prove the circumstances that justified the arrest without a
warrant. Badillo v. Superior Court, 46 Ca1.2d 269, 294 P.2d 23 (1956) ;
Dragna v. White, 45 Ca1.2d 469, 471, 289 P.2d 428, 430 (1955) ("Upon
proof of [arrest without process] the burden is on the defendants to
prove justification for the arrest.").

Of course, this presumption is applicable only when the legality of
an arrest is in issue, as, for example, in false arrest cases or in cases
where evidence is offered that was seized in a search incident to an
arrest. In these situations, the presumption has no effect other than to
require that the party relying on the legality of an arrest prove its
legality. Under Section 600, the presumption is not evidence of the
illegality of an arrest, and it would be improper to so argue.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 606, 660
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§ 666. Judicial action lawful exercise of jurisdiction
666. Any court of this State or the United States, or any

court of general jurisdiction in any other state or nation, or
any judge of such a court, acting as such, is presumed to have
acted in the lawful exercise of its jurisdiction. This presump-
tion applies only when the act of the court or judge is under
collateral attack.

Comment. Section 666 restates and supersedes the presumption in
subdivision 16 of Code of Civil Procedure Section 1963. Under existing
law, the presumption applies only to courts of general jurisdiction; the
presumption has been held, inapplicable to a superior court in Califor-
nia when acting in a special or limited jurisdiction. Estate of Sharon,
179 Cal. 447, 177 Pac. 283 (1918). The presumption also has been held
inapplicable to courts of inferior jurisdiction. Santos v. Dondero, 11
Cal. App.2d 720, 54 P.2d 764 (1936). There is no reason to perpetuate
this distinction insofar as the courts of California and of the United
States are concerned. California's municipal and justice courts are
served by able and conscientious judges and are no more likely to act
beyond their jurisdiction than are the superior courts. Moreover, there
is no reason to suppose that a superior court or a federal court is less
respectful of its jurisdiction when acting in a limited capacity (for ex-
ample, as a juvenile court) than it is when acting in any other capacity.
Section 666, therefore, applies to any court or judge of any court of
California or of the United States. So far as other states are concerned,
the distinction is still applicable, and the presumption applies only to
courts of general jurisdiction.

CROSS-REFERENCES
Classification and effect of presumption, see §§ 606, 660
Definition :

State, see § 220

§ 667. Death of person not heard from in seven years
667. A person not heard from in seven years is presumed

to be dead.
Comment. Section 667 restates and supersedes the presumption in

subdivision 26 of Code of Civil Procedure Section 1963.
CROSS-REFERENCES

Classification and effect of presumption, see §§ 606, 660

5-24465
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CROSS-REFERENCES
Accomplice as witness, see Penal Code § 1111
Attendance of witnesses, compelled by subpoena, see Code of Civil Procedure § 1985

et seq.; Penal Code § 1326 et seq.
Co-defendant in criminal action, discharge to testify, see Penal Code §§ 1099-1101
Convicts as witnesses, see Penal Code § 2603
Crimes :

Falsifying, destroying, or concealing evidence, see Penal Code §§ 132-138
Perjury and subornation thereof, see Penal Code §§ 118-129

Expert and other opinion testimony, see §§ 800-897
Number of witnesses to prove fact, see § 411
Preliminary determinations on admissibility of evidence, see §§ 400406
Prisoners as witnesses, see Code of Civil Procedure §§ 1995-1997 ; Penal Code

§§ 1567, 2620-2623
Privileges, see §§ 900-1073

CHAPTER 1. COMPETENCY

§ 700. General rule as to competency
700. Except as otherwise provided by statute, every person

is qualified to be a witness and no person is disqualified to
testify to any matter.

Comment. Section 700 makes it clear that all grounds for disqualifi-
cation of witnesses must be based on statute. There can be no nonstat-
utory grounds for disqualification. The section is similar to and
supersedes Section 1879 of the Code of Civil Procedure, which provides
that "all persons . . . who, having organs of sense, can perceive, and
perceiving, can make known their perceptions to others, may be wit-
nesses."

Just as Code of Civil Procedure Section 1879 is limited by various
statutory restrictions on the competency of witnesses, the broad rule
stated in Section 700 is also substantially qualified by statutory restric-
tions appearing in the Evidence Code and in other California codes.
See, e.g., EVIDENCE CODE § 701 (mental or physical capacity to be a
witness), § 702 (requirement of personal knowledge), § 703 (judge
as a witness), § 704 (juror as a witness), §§ 900-1073 (privileges).,
§ 1150 (continuing existing law limiting use of juror's evidence con-
cerning jury misconduct) ; VEHICLE CODE § 40804 (speed trap evi-
dence).

CROSS-REFERENCES
Criminal action, competency of witnesses, see Penal Code § 1321
Defendant in criminal case, privilege not to be called as a witness and not to testify,

see § 930 ; Constitution, Art. I, § 13
Definition :

Statute, see § 230
Judge as witness, see § 703
Juror as witness, see §§ 704, 1150; Penal Code § 1120
Mental or physical incapacity to be witness, see § 701
Personal knowledge requirement, see § 702
Religious qualifications, see Constitution, Art. I, § 4
Speed trap, competency of witness, see Vehicle Code § 40804
Spouse, privilege not to be called as witness and not to testify, see §§ 970-973

( 114 )
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§ 701. Disqualification of witness
701. A person is disqualified to be a witness if he is :
(a) Incapable of expressing himself concerning the matter

so as to be understood, either directly or through interpreta-
tion by one who can understand him ; or

(b) Incapable of understanding the duty of a witness to tell
the truth.

Comment. Under existing law, the competency of a person to be a
witness is a question to be determined by the court and depends upon
his capacity to understand the oath and to perceive, recollect, and
communicate that which he is offered to relate. "Whether he did per-
ceive accurately, does recollect, and is communicating accurately and
truthfully are questions of credibility to be resolved by the trier of
fact." People v. McCaughan, 49 Ca1.2d 409, 420, 317 P.2d 974, 981
(1957).

Under the Evidence Code, too, the competency of a person to be a
witness is a question to be determined by the court. See EVIDENCE CODE
§ 405 and the Comment thereto. However, Section 701 requires the
court to determine only the prospective witness' capacity to communi-
cate and his understanding of the duty to tell the truth. The missing
qualifications-the capacity to perceive and to recollect-are deter-
mined in a different manner. Because a witness, qualified under Sec-
tion 701, must have personal knowledge of the facts to which he testi-
fies (Section 702), he must, of course, have the capacity to perceive and
to recollect those facts. But the court may exclude the testimony of
a witness for 'lack of personal knowledge only if no jury could rea-
sonably find that he has such knowledge. See EVIDENCE CODE § 403
and the Comment thereto. Thus, the Evidence Code has made a per-
son's capacity to perceive and to recollect a condition for the admis-
sion of his testimony concerning a particular matter instead of a con-
dition for his competency to be a witness. And, under the Evidence
Code, if there is evidence that the witness has those capacities, the
determination whether he in fact perceived and does recollect is left
to the trier of fact. See EVIDENCE CODE §§ 403 and 702 and the Com-
ments thereto.

Although Section 701 modifies the existing law with respect to
determining the competency of witnesses, it seems unlikely that the
change will have much practical significance. Theoretically, Section
701 may permit children and persons suffering from mental impair-
ment to testify in some instances where they are now disqualified from
testifying; in practice, however, the California courts have permitted
children of very tender years and persons with mental impairment
to testify. See WITKIN, CALIFORNIA EVIDENCE §§ 389, 390 (1958). See
also Brad burn v. Peacock, 135 Cal. App.2d 161, 164-165, 286 P.2d 972,
974 (1955) (reversible error to preclude a child from testifying without
conducting a voir dire examination to determine his competency: "We
cannot say that no child of 3 years and 3 months is canable of receiving
just impressions of the facts that a man whom he knows in a truck
which he knows ran over his little sister. Nor can we say that no child
of 3 years and 3 months would remember such facts and be able to
relate them truly at the age of 5." (Emphasis in original.) ) ; People
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v. McCaughan, 49 Ca1.2d 409, 317 P.2d 974 (1957) (indicating that
committed mental patients may be competent witnesses). For further
discussion, see Tentative Recommendation and a Study Relating to the
Uniform Rules of Evidence (Article IV. Witnesses), 6 CAL. LAW
REVISION COMM'N, REP., REC. & STUDIES 701, 709-710 (1964).

CROSS-REFERENCES
Criminal actions, competency of witnesses, see Penal Code § 1321
Determination of whether witness disqualified, see § 405
See also the Cross -References under Section 700

§ 702. Personal knowledge of witness
702. (a) Subject to Section 801, the testimony of a witness

concerning a particular matter is inadmissible unless he has
personal knowledge of the matter. Against the objection of
a party, such personal knowledge must be shown before the
witness may testify concerning the matter.

(b) A witness' personal knowledge of a matter may be
shown by any otherwise admissible evidence, including his
own testimony.

Comment. Section 702 states the general requirement that a witness
must have personal knowledge of the facts to which he testifies. "Per-
sonal knowledge" means a present recollection of an impression de-
rived from the exercise of the witness' own senses. 2 WIGMORE, EVI-
DENCE § 657 at 762 (3d ed. 1940). Cf. EVIDENCE CODE § 170, defining
"perceive." Section 702 restates the substance of and supersedes Code
of Civil Procedure Section 1845.

Except to the extent that experts may give opinion testimony not
based on personal knowledge (see EVIDENCE CODE § 801), the require-
ment of Section 702 is applicable to all witnesses, whether expert or
not. Certain additional qualifications that an expert witness must
possess are set forth in Article 1 (commencing with Section 720) of
Chapter 3.

Under existing law, as under Section 702, an objection must be made
to the testimony of a witness who does not have personal knowledge ;
but, if there is no reasonable opportunity to object before the testi-
mony is given, a motion to strike is appropriate after lack of knowledge
has been shown. Fildew v. Shattuck & Nimmo Warehouse Co., 39 Cal.
App. 42, 46, 177 Pac. 866, 867 (1918) (objection to question properly
sustained when foundational showing of personal knowledge was not
made) ; Sneed v. Marysville Gas & Elec. Co., 149 Cal. 704, 709, 87 Pac.
376, 378 (1906) (error to overrule motion to strike testimony after
lack of knowledge shown on cross-examination) ; Parker v. Smith, 4
Cal. 105 (1854) (testimony properly stricken by court when lack of
knowledge shown on cross-examination).

If a timely objection is made that a witness lacks personal knowledge,
the court may not receive his testimony subject to the condition that
evidence of personal knowledge be supplied later in the trial. Section
702 thus limits the ordinary power of the court with respect to the
order of proof. See EVIDENCE CODE § 403(b). See also EVIDENCE CODE
§ 320.
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CROSS-REFERENCES
Definition :

Evidence, see § 140
Determination of whether witness has personal knowledge, see § 403
Opinion testimony as to sanity, see § 870
Opinion testimony generally, see §§ 800-805
Past memory recorded, see §§ 1237, 1238
Refreshing memory, see § 771

117

§ 703. Judge as witness
703. (a) Before the judge presiding at the trial of an

action may be called to testify in that trial as a witness, he
shall, in proceedings held out of the presence and hearing of
the jury, inform the parties of the information he has con-
cerning any fact or matter about which he will be called to
testify.

(b) Against the objection of a party, the judge presiding
at the trial of an action may not testify in that trial as a
witness. Upon such objection, which shall be deemed a motion
for mistrial, the judge shall declare a mistrial and order the
action assigned for trial before another judge.

(c) In the absence of objection by a party, the judge pre-
siding at the trial of an action may testify in that trial as a
witness.

Comment. Under existing law, a judge may be called as a witness
even if a party objects, but the judge in his discretion may order the
trial to be postponed or suspended and to take place before another
judge. CODE Civ. PROC. § 1883 (superseded by EVIDENCE CODE §§ 703
and 704). But see People v. Connors, 77 Cal. App. 438, 450-457, 246
Pac. 1072, 1076-1079 (1926) (dictum) (abuse of discretion for the pre-
siding judge to testify to important and necessary facts).

Section 703, however, precludes the judge from testifying if a party
objects. Before the judge may be called to testify in a civil or criminal
action, he must disclose to the parties out of the presence and hearing
of the jury the information he has concerning the case. After such dis-
closure, if no party objects, the judge is permitted-but not required-
to testify.

Section 703 is based on the fact that examination and cross-examina-
tion of a judge -witness may be embarrassing and prejudicial to a party.
By testifying as a witness for one party, a judge appears in a partisan
attitude before the jury. Objections to questions and to his testimony
must be ruled on by the witness himself. The extent of cross-examina-
tion and the introduction of impeaching and rebuttal evidence may be
limited by the fear of appearing to attack the judge personally. For
these and other reasons, Section 703 is preferable to Code of Civil
Procedure Section 1883.

CROSS-REFERENCES
Definition :

Action, see § 105

§ 704. Juror as witness
704. (a) Before a juror sworn and impaneled in the trial

of an action may be called to testify before the jury in that
trial as a witness, he shall, in proceedings conducted by the
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court out of the presence and hearing of the remaining jurors,
inform the parties of the information he has concerning any
fact or matter about which he will be called to testify.

(b) Against the objection of a party, a juror sworn and im-
paneled in the trial of an action may not testify before the
jury in that trial as a witness. Upon such objection, which
shall be deemed a motion for mistrial, the court shall declare
a mistrial and order the action assigned for trial before an-
other jury.

(c) In the absence of objection by a party, a juror sworn
and impaneled in the trial of an action may be compelled to
testify in that trial as a witness.

Comment. Under existing law, a juror may be called as a witness
even if a party objects, but the judge in his discretion may order the
trial to be postponed or suspended and to take place before another jury.
CODE CW. PROC. § 1883 (superseded by EVIDENCE CODE §§ 703 and
704). Section 704, on the other hand, prevents a juror from testifying
before the jury if any party objects.

A juror -witness is in an anomalous position. He manifestly cannot
weigh his own testimony impartially. A party affected adversely by the
juror 's testimony is placed in an embarrassing position. He cannot freely
cross-examine or impeach the juror for fear of antagonizing the juror-
and perhaps his fellow jurors as well. And, if he does not attack the
juror's testimony, the other jurors may give his testimony undue
weight. For these and other reasons, Section 704 forbids jurors to
testify over the objection of any party.

Before a juror may be called to testify before the jury in a civil or
criminal action, he is required to disclose to the parties out of the
presence and hearing of the remaining jurors the information he has
concerning the case. After such disclosure, if no party objects, the juror
is required to testify. If a party objects, the objection is deemed a
motion for mistrial and the judge is required to declare a mistrial and
order the action assigned for trial before another jury.

Section 704 is concerned only with the problem of a juror who is
called to testify before the jury. Section 704 does not deal with voir
dire examinations of jurors, with testimony of jurors in post -verdict
proceedings (such as on motions for new trial), or with the testimony
of jurors on any other matter that is to be decided by the court. Cf.
EVIDENCE CODE § 1150 and the Comment thereto.

CROSS-REFERENCES
Criminal action, duty of juror to disclose knowledge, see Penal Code § 1120
Definition ;

Action, see § 105
Misconduct by jury, evidence of, see § 1150; Code of Civil Procedure § 657

CHAPTER 2. OATH AND CONFRONTATION

§ 710. Oath required
710. Every witness before testifying shall take an oath

or make an affirmation or declaration in the form provided
by Chapter 3 (commencing with Section 2093) of Title 6 of
Part IV of the Code of Civil Procedure.
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Comment. Sections 710 and 711 restate the substance of and super-
sede Section 1846 of the Code of Civil Procedure.

CROSS-REFERENCES
Oath required of interpreter or translator, see § 751

§ 711. Confrontation
711. At the trial of an action, a witness can be heard

only in the presence and subject to the examination of all
the parties to the action, if they choose to attend and examine.

Comment. See the Comment to Section 710.
CROSS-REFERENCES

Defendant in criminal case, right to confront adverse witnesses, see Penal Code § 686
Definition :

Action, see § 105
Examination of witnesses, see §§ 760-778

CHAPTER 3. EXPERT WITNESSES

Article 1. Expert Witnesses Generally

§ 720. Qualification as an expert witness
720. (a) A person is qualified to testify as an expert if he

has special knowledge, skill, experience, training, or education
sufficient to qualify him as an expert on the subject to which
his testimony relates. Against the objection of a party, such
special knowledge, skill, experience, training, or education
must be shown before the witness may testify as an expert.

(b) A witness' special knowledge, skill, experience, training,
or education may be shown by any otherwise admissible evi-
dence, including his own testimony.

Comment. This section states existing law as declared in subdivi-
sion 9 (last clause) of Code of Civil Procedure Section 1870, which is
superseded by Sections 720 and 801.

The judge must be satisfied that the proposed witness is an expert.
People v. Haeussler, 41 Ca1.2d 252, 260 P.2d 8 (1953) ; Pfingsten v.
Westenhaver, 39 Ca1.2d 12, 244 P.2d 395 (1952) ; Bossert v. Southern
Pac. Co., 172 Cal. 504, 157 Pac. 597 (1916) ; People v. Pacific Gas &
Elec. Co., 27 Cal. App.2d 725, 81 P.2d 584 (1938).

Against the objection of a party, the special qualifications of the
proposed witness must be shown as a prerequisite to his testimony as an
expert. With the consent of the parties, the judge may receive a
witness' testimony conditionally, subject to the necessary foundation
being supplied later in the trial. See EVIDENCE CODE § 320. Unless the
foundation is subsequently supplied, however, the judge should grant
a motion to strike or should order the testimony stricken from the record
on his own motion.

The judge's determination that a witness qualifies as an expert
witness is binding on the trier of fact, but the trier of fact may
consider the witness' qualifications as an expert in determining the
weight to be given his testimony. Pfingsten v. Westenhaver, 39 Ca1.2d
12, 244 P.2d 395 (1952) ; Howland v. Oakland Consol. St. By., 110 Cal.
513, 42 Pac. 983 (1895) ; Estate of. Johnson, 100 Cal. App.2d 73, 223
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P.2d 105 (1950). See EVIDENCE CODE §§ 405 and 406 and the Comments
thereto.

CROSS-REFERENCES
Blood test experts, qualifications, see § 893
Court may limit number of experts, see § 723
Cross-examination concerning qualifications, see § 721
Definition :

Evidence, see § 140
Determination of whether witness is an expert, see § 405
Handwriting, opinion as to, see § 1416
Interpreters, see §§ 750-754
Opinion testimony generally, see §§ 801-805
Sanity, opinion as to, see § 870
Translators, see §§ 750-754
Writing, authenticity of, see § 1418

§ 721. Cross-examination of expert witness
721. (a) Subject to subdivision (b), a witness testifying

as an expert may be cross-examined to the same extent as
any other witness and, in addition, may be fully cross-exam-
ined as to (1) his qualifications, (2) the subject to which his
expert testimony relates, and (3) the matter upon which his
opinion is based and the reasons for his opinion.

(b) If a witness testifying as an expert testifies in the form
of an opinion, he may not be cross-examined in regard to the
content or tenor of any scientific, technical, or professional
text, treatise, journal, or similar publication unless:

(1) The witness referred to, considered, or relied upon such
publication in arriving at or forming his opinion ; or

(2) Such publication has been admitted in evidence.
Comment. Under Section 721, a witness who testifies as an expert

may, of course, be cross-examined to the same extent as any other wit-
ness. See Chapter 5 (commencing with Section 760). But, under subdi-
vision (a) of Section 721, as under existing law, the expert witness is
also subject to a somewhat broader cross-examination: "Once an expert
offers his opinion, however, he exposes himself to the kind of inquiry
which ordinarily would have no place in the cross-examination of a
factual witness. The expert invites investigation into the extent of his
knowledge, the reasons for his opinion including facts and other mat-
ters upon which it is based (Code Civ. Proc., § 1872), and which he
took into consideration; and he may be 'subjected to the most rigid
cross examination' concerning his qualifications, and his opinion and
its sources [citation omitted]." Hope v. Arrowhead & Puritas Waters,
Inc., 174 Cal. App.2d 222, 230, 344 P.2d 428, 433 (1959). The cross-
examination rule stated in subdivision (a) is based in part on the last
clause of Code of Civil Procedure Section 1872.

Subdivision (b) clarifies a matter concerning which there is con-
siderable confusion in the California decisions. It is at least clear under
existing law that an expert witness may be cross-examined in regard
to those books on which he relied in forming or arriving at his opinion.
Lewis v. Johnson, 12 Ca1.2d 558, 86 P.2d 99 (1939) ; People v. Hooper,
10 Cal. App.2d 332, 51 P.2d 1131 (1935). Dicta in some decisions indi-
cate that the cross-examiner is strictly limited to the books relied on
by the expert witness. See, e.g., Baily v. Kreutzmann, 141 Cal. 519, 75
Pac. 104 (1904). Other cases, however, suggest that an expert witness
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may be cross-examined in regard to any book of the same character
as the books on which he relied in forming his opinion. Griffith v. Los
Angeles Pac. Co., 14 Cal. App. 145, 111 Pac. 107 (1910). See Salgo v.
Leland Stanford etc. Bd. Trustees, 154 Cal. App.2d 560, 317 P.2d 170
(1957) ; Gluckstein v. Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949)
(reviewing California authorities). (Possibly, the cross-examiner is
restricted under this view to the use of such books as "are not in
harmony with the testimony of the witness." Griffith v. Los Angeles
Pac. Co., supra.) Language in several earlier cases indicated that the
cross-examiner could use books to test the competency of an expert
witness, whether or not the expert relied on books in forming his
opinion. Fisher v. Southern Pac. R.R., 89 Cal. 399, 26 Pac. 894 (1891) ;
People v. Hooper, 10 Cal. App.2d 332, 51 P.2d 1131 (1935). More
recent decisions indicate, however, that the opinion of an expert wit-
ness must be based either generally or specifically on books before the
expert can be cross-examined concerning them. Lewis v. Johnson, 12
Ca1.2d 558, 86 P.2d 99 (1939) ; Salgo v. Leland Stanford etc. Bd.
Trustees, 154 Cal. App.2d 560, 317 P.2d 170 (1957) ; Gluckstein v.
Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949). The conflicting Cali-
fornia cases are gathered in Annot., 60 A.L.R.2d 77 (1958).

If an expert witness has relied on a particular publication in forming
his opinion, it is necessary to permit cross-examination in regard to
that publication in order to show whether the expert correctly read,
interpreted, and applied the portions he relied on. Similarly, it is
important to permit an expert witness to be cross-examined concerning
those publications referred to or considered by him even though not
specifically relied on by him in forming his opinion. An expert's reasons
for not relying on particular publications that were referred to or
considered by him while forming his opinion may reveal important
information bearing upon the credibility of his testimony. However, a
rule permitting cross-examination on technical treatises not considered
by the expert witness would permit the cross-examiner to utilize this
opportunity not for its ostensible purpose-to test the expert's opin-
ion-but to bring before the trier of fact the opinions of absentee
authors without the safeguard of cross-examination. Although the
court would be required upon request to caution the jury that the
statements read are not to be considered evidence of the truth of the
propositions stated, there is a danger that at least some jurors might
rely on the author's statements for this purpose. Yet, the statements
in the text might be based on inadequate background research, might
be subject to unexpressed qualifications that would be applicable to the
case before the court, or might be unreliable for some other reason that
could be revealed if the author were subject to cross-examination.
Therefore, subdivision (b) does not permit cross-examination of an
expert witness on scientific, technical, or professional works not
referred to, considered, or relied on by him.

If a particular publication has already been admitted in evidence,
however, the reason for subdivision (b)-to prevent inadmissible evi-
dence from being brought before the jury-is inapplicable. Hence, the
subdivision permits an expert witness to be examined concerning such
a publication without regard to whether he referred to, considered,
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or relied on it in forming his opinion. Cf. Laird v. T. TV. Mather, Inc.,
51 Ca1.2d 210, 331 P.2d 617 (1958).

The rule stated in subdivision (b) thus provides a fair and workable
solution to this conflict of competing interests with respect to the
permissible use of scientific, technical, or professional publications by
the cross-examiner.

CROSS-REFERENCES
Commercial, scientific, and similar publications as hearsay evidence, see §§ 1340,

1341
Cross-examination generally, see §§ 760-778
Definition :

Cross-examination, see § 761
Instruction on expert opinion testimony, see Penal Code § 1127b
Opinion testimony generally, see §§ 801-805

§ 722. Credibility of expert witness
722. (a) The fact of the appointment of an expert witness

by the court may be revealed to the trier of fact.
(b) The compensation and expenses paid or to be paid to

an expert witness by the party calling him is a proper subject
of inquiry by any adverse party as relevant to the credibility of
the witness and the weight of his testimony.

Comment. Subdivision (a) of Section 722 codifies a rule recognized
in the California decisions. People v. Cornell, 203 Cal. 144, 263 Pac.
216 (1928) ; People v. Strong, 114 Cal. App. 522, 300 Pac. 84 (1931).

Subdivision (b) of Section 722 restates the substance of Section
1256.2 of the Code of Civil Procedure. Section 1256.2, however, applies
only in condemnation cases, while Section 722 is not so limited. It is
uncertain whether the California law in other fields of litigation is as
stated in Section 722. At least one California case has held that an
expert could be asked whether he was being compensated but that
he could not be asked the amount of the compensation. People v.
Tomalty, 14 Cal. App. 224, 111 Pac. 513 (1910). However, the decision
may have been based on the discretionary right of the trial judge to
curtail collateral inquiry.

In any event, the rule enunciated in Section 722 is a desirable rule.
The tendency of some experts to become advocates for the party
employing them has been recognized. 2 WIGMORE, EVIDENCE § 563 (3d
ed. 1940) ; Friedenthal, Discovery and Use of an Adverse Party's
Expert Information, 14 STAN. L. REV. 455, 485-486 (1962). The jury
can better appraise the extent to which bias may have influenced an
expert's opinion if it is informed of the amount of his fee-and, hence,
the extent of his possible feeling of obligation to the party calling him.

CROSS-REFERENCES
Credibility of witnesses generally, see §§ 780, 785-791
Definition

Trier of fact, see § 235

§ 723. Limit on number of expert witnesses
723. The court may, at any time before or during the trial

of an action, limit the number of expert witnesses to be called
by any party.
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Comment. Section 723 restates the substance of and supersedes the
last sentence of Section 1871 of the Code of Civil Procedure.

CROSS-REFERENCES
Cumulative evidence, exclusion, see § 352
Definition :

Action, see § 105

Article 2. Appointment of Expert Witness by Court

§ 730. Appointment of expert by court
730. When it appears to the court, at any time before or

during the trial of an action, that expert evidence is or may
be required by the court or by any party to the action, the
court on its own motion or on motion of any party may ap-
point one or more experts to investigate, to render a report
as may be ordered by the court, and to testify as an expert at
the trial of the action relative to the fact or matter as to which
such expert evidence is or may be required. The court may
fix the compensation for such services, if any, rendered by any
person appointed under this section, in addition to any service
as a witness, at such amount as seems reasonable to the court.

Comment. Section 730 restates the substance of and supersedes the
first paragraph of Section 1871 of the Code of Civil Procedure.

CROSS-REFERENCES
Appointment of blood test experts, see §§ 890-897
Appointment of expert may be revealed to trier of fact, see § 722
Appointment of interpreter or translator, see §§ 750-754
Criminal cases :

Appointment of alienists to determine sanity, see Penal Code 1027§
Skilled persons as witnesses to prove forgery, see Penal Code § 1107

Definitions :
Action, see § 105
Evidence, see § 140

Opinion testimony by expert, see §§ 801-805
Qualification of expert, see § 720

§ 731. Payment of court -appointed expert
731. (a) In all criminal actions and juvenile court pro-

ceedings, the compensation fixed under Section 730 shall be
a charge against the county in which such action or proceeding
is pending and shall be paid out of the treasury of such county
on order of the court.

(b) In any county in which the procedure prescribed in this
subdivision has been authorized by the board of supervisors,
the compensation fixed under Section 730 for medical experts
in civil actions in such county shall be a charge against and
paid out of the treasury of such county on order of the court.

(c) Except as otherwise provided in this section, in all
civil actions, the compensation fixed under Section 730 shall,
in the first instance, be apportioned and charged to the several
parties in such proportion as the court may determine and
may thereafter be taxed and allowed in like manner as other
costs.

Comment. Section 731 restates the substance of and supersedes the
second paragraph of Section 1871 of the Code of Civil Procedure.
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CROSS-REFERENCES
Compensation of :

Alienists appointed in criminal action, see Penal Code § 1027
Blood test experts, see §§ 894, 896
Interpreters and translators, see §§ 752-754

Definitions :
Civil action, see § 120
Criminal action, see § 130

§ 732. Calling and examining court -appointed expert
732. Any expert appointed by the court under Section 730

may be called and examined by the court or by any party to
the action. When such witness is called and examined by the
court, the parties have the same right as is expressed in Section
775 to cross-examine the witness and to object to the questions
asked and the evidence adduced.

Comment. Section 732 restates the substance of and supersedes the
fourth paragraph of Section 1871 of the Code of Civil Procedure.
Section 732 refers to Section 775, which is based on language
originally contained in Section 1871. Section 775 permits each party
to the action to object to questions asked and evidence adduced and,
also, to cross-examine any person called by the court as a witness to
the same extent as if such person were called as a witness by an adverse
party.

CROSS-REFERENCES
Appointment 14 court, disclosure of, see § 722
Cross-examination of expert witnesses generally, see § 721
Definitions :

Action, see § 105
Cross-examination, see § 761
Evidence, see § 140

Examination of alienists appointed in criminal action, see Penal Code § 1027
Examination of witnesses generally, see §§ 760-778
Opinion testimony by expert, see §§ 801-805

§ 733. Right to produce other expert evidence
733. Nothing contained in this article shall be deemed or

construed to prevent any party to any action from producing
other expert evidence on the same fact or matter mentioned
in Section 730 ; but, where other expert witnesses are called
by a party to the action, their fees shall be paid by the party
calling them and only ordinary witness fees shall be taxed
as costs in the action.

Comment. Section 733 restates the substance of and supersedes the
third paragraph of Section 1871 of the Code of Civil Procedure.

CROSS-REFERENCES
Court may limit number of expert witnesses, see § 723
Definitions :

Action, see § 105
Evidence, see § 140

Similar provision :
Blood test experts, see § 897
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CHAPTER 4. INTERPRETERS AND TRANSLATORS

§ 750. Rules relating to witnesses apply to interpreters and translators
750. A person who serves as an interpreter or translator

in any action is subject to all the rules of law relating to
witnesses.

Comment. Section 750 codifies existing law. E.g., People v. Lem Deo,
132 Cal. 199, 201, 64 Pac. 265, 266 (1901) (interpreter) ; People v.
Bardin, 148 Cal. App.2d 776, 307 P.2d 384 (1957) (translator).

CROSS-REFERENCES
Credibility of witnesses, see §§ 722, 780, 785-791
Cross-examination of expert witnesses, see § 721
Definitions :

Action, see § 105
Law, see § 160

Examination of witnesses generally, see §§ 760-778
Qualification as expert witness, see § 720
Qualification as interpreter, see Code of Civil Procedure § 264
See also the Cross -References under Section 700

§ 751. Oath required of interpreters and translators
751. (a) An interpreter shall take an oath that he will

make a true interpretation to the witness in a language that
the witness understands and that he will make a true inter-
pretation of the witness' answers to questions to counsel, court,
or jury, in the English language, with his best skill and judg-
ment.

(b) A translator shall take an oath that he will make a
true translation in the English language of any writing he
is to decipher or translate.

Comment. Section 751 is based on language presently contained in
subdivision (e) of Section 1885 of the Code of Civil Procedure.

CROSS-REFERENCES
Definitions :

Oath, see § 165
Writing, see § 250

§ 752. Interpreters for witnesses
752. (a) When a witness is incapable of hearing or under-

standing the English language or is incapable of expressing
himself in the English language so as to be understood directly
by counsel, court, and jury, an interpreter whom he can under-
stand and who can understand him shall be sworn to interpret
for him.

(b) The interpreter may be appointed and compensated as
provided in Article 2 (commencing with Section 730) of
Chapter 3.

Comment. Section 752 restates the substance of and supersedes Sec-
tion 1884 of the Code of Civil Procedure. It is drawn broadly enough
to authorize the use of an interpreter for a person whose inability to
be understood directly stems from physical disability as well as from,
lack of understanding of the English language. See discussion in
People v. Walker, 69 Cal. App. 475, 231 Pac. 572 (1924). Under Sec-
tion 752, as under existing law, whether an interpreter should be
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appointed is largely within the discretion of the trial judge. People v.
Holtzclaw, 76 Cal. App. 168, 243 Pac. 894 (1926).

Subdivision (b) of Section 752 substitutes for the detailed language
in Code of Civil Procedure Section 1884 a reference to the general
authority of a court to appoint expert witnesses, since interpreters are
treated as expert witnesses and subject to the same rules of competency
and examination as are experts generally. The existing procedure pro-
vided by Code of Civil Procedure Section 1884 does not insure that
an interpreter who is required to testify will be. paid reasonable com-
pensation for his services. Section 752 corrects this deficiency in the
existing law.

CROSS-REFERENCES
Appointment of expert witness by court, see §§ 730-733
Interpreter for deaf person in certain actions, see § 754
Interpreter subject to rules applicable to witnesses, see § 750
Interpreter's oath, see § 751
See also the Cross -References under Section 750

§ 753. Translators of writings
753. (a) When the written characters in a writing offered

in evidence are incapable of being deciphered or understood
directly, a translator who can decipher the characters or un-
derstand the language shall be sworn to decipher or trans-
late the writing.

(b) The translator may be appointed and compensated as
provided in Article 2 (commencing with Section 730) of
Chapter 3.

Comment. Section 753 restates the substance of and supersedes Sec-
tion 1863 of the Code of Civil Procedure, but the language of Section
753 is new. The same principles that require the appointment of an
interpreter for a witness who is incapable of expressing himself so as
to be understood directly apply with equal force to documentary evi-
dence. See EVIDENCE CODE § 752 and the Comment thereto.

CROSS-REFERENCES
Appointment of expert witness by court, see §§ 730-733
Definitions :

Evidence, see § 140
Writing, see § 250

Translator subject to rules applicable to witnesses, see § 750
Translator's oath, see § 751
See also the Cross -References under Section 750

§ 754. Interpreters for deaf in criminal and commitment cases
754. (a) As used in this section, "deaf person" means a

person with a hearing loss so great as to prevent his under-
standing language spoken in a normal tone.

(b) In any criminal action where the defendant is a deaf
person, all of the proceedings of the trial shall be interpreted
to him in a language that he understands by a qualified inter-
preter appointed by the court.

(c) In any action where the mental condition of a deaf
person is being considered and where such person may be
committed to a mental institution, all of the court proceedings
pertaining to him shall be interpreted to him in a language
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that he understands by a qualified interpreter appointed by
the court.

(d) Interpreters appointed under this section shall be paid
for their services a reasonable sum to be determined by the
court, which shall be a charge against the county in which
such action is pending and shall be paid out of the treasury
of such county on order of the court.

Comment. Section 754 restates the substance of and supersedes Sec-
tion 1885 of the Code of Civil Procedure. Subdivision (c) of Section
1885 is not continued in Section 754 but is restated in substance in
Section 751.

The phrase "with or without a hearing aid" has been deleted from
the definition of "deaf person" as unnecessary. The court's inquiry
should be directed towards the ability of the person to hear; the court
should not be concerned with the means by which he might be enabled
to hear.

CROSS-REFERENCES
Definitions :

Action, see § 105
Criminal action, see § 130

See also the Cross -References under Sections 750 and 752

CHAPTER 5. METHOD AND SCOPE OF EXAMINATION

Article 1. Definitions

§ 760. "Direct examination"
760. "Direct examination" is the first examination of a

witness upon a matter that is not within the scope of a previ-
ous examination of the witness.

Comment. Section 760 restates the substance of and supersedes the
first clause of Code of Civil Procedure Section 2045 and the last clause
of Code of Civil Procedure Section 2048. Under Section 760, an exam-
ination of a witness called by another party is direct examination if
the examination relates to a matter that is not within the scope of the
previous examination of the witness.

CROSS-REFERENCES
Examination of :

Adverse party, see § 776
Alienist appointed to determine sanity, see Penal Code § 102 7
Blood test expert, see § 893
Hearsay declarant, see § 1203
Person upon whose statement expert bases opinion, see § 804
Witness called by court, see § 775

Leading questions on direct examination, see § 767
Opinion testimony, giving supporting matter on direct examination, see § 802
Order of examination, see § 772

§ 761. "Cross-examination"
761. " Cross-examination" is the examination of a witness

by a party other than the direct examiner upon a matter that
is within the scope of the direct examination of the witness.

Comment. Section 761 restates the substance of and supersedes the
definition of "cross-examination" found in Section 2045 of the Code of
Civil Procedure. In accordance with existing law, it limits cross -exam-
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ination of a witness to the scope of the witness' direct examination.
See generally WITKIN, CALIFORNIA EVIDENCE §§ 622-638 (1958).

Section 761, together with Section 773, retains the cross-examination
rule now applicable to a defendant in a criminal action who testifies
as a witness in that action. See People v. McCarthy, 88 Cal. App.2d
883, 200 P.2d 69 (1948). See also People v. Arrighini, 122 Cal. 121,
54 Pac. 591 (1898) ; People v. O'Brien, 66 Cal. 602, 6 Pac. 695 (1885) ;
WITKIN, CALIFORNIA EVIDENCE § 629 (1958). See also EVIDENCE CODE
§ 772 (d) .

CROSS-REFERENCES
Definition :

Direct examination, see § 760
Order of examination, see 772
Scope of cross-examination, see § 773
See also the Cross -References under Sections 760 and 773

§ 762. "Redirect examination"
762. "Redirect examination" is an examination of a wit-

ness by the direct examiner subsequent to the cross-examina-
tion of the witness.

Comment. "Redirect examination" and "recross-examination" are
not defined in existing statutes, but the terms are recognized in prac-
tice. See WITKIN, CALIFORNIA EVIDENCE §§ 697, 698 (1958). The scope
of redirect and recross-examination is limited by Section 774.

The definition of "redirect examination" embraces not only the
examination immediately following cross-examination of the witness
but also any subsequent re-examination of the witness by the direct
examiner.

CROSS-REFERENCES
Definition :

Cross-examination, see § 761
Leading questions on redirect examination, see § 767
Order of examination, see § 772
Re-examination generally, see § 774

§ 763. "Recross-examination"
763. "Recross-examination" is an examination of a witness

by a cross-examiner subsequent to a redirect examination of
the witness.

Comment. See the Comment to Section 762. The definition of "re -
cross -examination" embraces not only the examination immediately
following the first redirect examination of the witness but also any
subsequent re-examination of the witness by a cross-examiner.

CROSS-REFERENCES
Definition

Redirect examination, see § 762
Leading questions on recross-examination, see § 767
Order of examination, see § 772
Re-examination generally, see § 774

§ 764. "Leading question"
764. A "leading question" is a question that suggests to

the witness the answer that the examining party desires.
Comment. Section 764 restates the substance of and supersedes the

first sentence of Section 2046 of the Code of Civil Procedure. For
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restrictions on the use of leading questions in the examination of a
witness, see EVIDENCE CODE § 767 and the Comment thereto.

CROSS-REFERENCES
Leading questions, when permitted, see § 767

Article 2. Examination of Witnesses

§ 765. Court to control mode of interrogation
765. The court shall exercise reasonable control over the

mode of interrogation of a witness so as (a) to make such in-
terrogation as rapid, as distinct, and as effective for the as-
certainment of the truth, as may be, and (b) to protect the
witness from undue harassment or embarrassment.

Comment. Section 765 restates the substance of and supersedes
Section 2044 of the Code of Civil Procedure. As to the latitude per-
mitted the judge in controlling the examination of witnesses under
existing law, which is continued in effect by Section 765, see Conimercial
Union Assur. Co. v. Pacific Gas & Elec. Co., 220 Cal. 515, 31 P.2d 793
(1934). See also People v. Davis, 6 Cal. App. 229, 91 Pac. 810 (1907).

CROSS-REFERENCES
Criminal action, control of proceedings by judge, see Penal Code § 1044

§ 766. Responsive answers
766. A witness must give responsive answers to questions,

and answers that are not responsive shall be stricken on motion
of any party.

Comment. Section 766 restates the substance of and supersedes
Section 2056 of the Code of Civil Procedure.

§ 767. Leading questions
767. Except under special circumstances where the inter-

ests of justice otherwise require :
(a) A leading question may not be asked of a witness on

direct or redirect examination.
(b) A leading question may be asked of a witness on cross-

examination or recross-examination.
Comment. Subdivision (a) restates the substance of and supersedes

the last sentence of Section 2046 of the Code of Civil Procedure. Sub-
division (b) is based on and supersedes a phrase that appears in Code
of Civil Procedure Section 2048.

CROSS-REFERENCES
Cross-examination by party whose interest is not adverse to party calling witness,

see § 773
Definitions :

Cross-examination, see § 761
Direct examination, see § 760
Leading question, see § 764
Recross-examination, see § 763
Redirect examination, see § 762

See also the Cross -References under Section 760
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§ 768. Writings
768. (a) In examining a witness concerning a writing, in-

cluding a statement made by him that is inconsistent with any
part of his testimony at the hearing, it is not necessary to
show, read, or disclose to him any part of the writing.

(b) If a writing is shown to a witness, all parties to the
action must be given an opportunity to inspect it before any
question concerning it may be asked of the witness.

Comment. Section 768 deals with a subject now covered in Sections
2052 and 2054 of the Code of Civil Procedure. Under the existing
sections, a party need not disclose to a witness any information con-
cerning a prior inconsistent oral statement of the witness before asking
him questions about the statement. People v. Kidd, 56 Ca1.2d 759, 765,
16 Cal. Rptr. 793, 796-797, 366 P.2d 49, 52-53 (1961) ; People v. Campos,
10 Cal. App.2d 310, 317, 52 P.2d 251, 254 (1935). However, if a witness'
prior inconsistent statements are in writing or, as in the case of former
oral testimony, have been reduced to writing, "they must be shown to
the witness before any question is put to him concerning them." CODE
Crv. PROC. § 2052 (superseded by EVIDENCE CODE § 768) ; Umemoto v.
McDonald, 6 Ca1.2d 587, 592, 58 P.2d 1274, 1276 (1936).

Section 768 eliminates the distinction made in existing law between
oral and written statements and permits a witness to be asked questions
concerning a prior inconsistent statement, whether written or oral, even
though no disclosure is made to him concerning the prior statement.
(Whether a foundational showing is required before other evidence of
the prior statement may be admitted is not covered in Section 768 ;
the prerequisites for the admission of such evidence are set forth in
Section 770.) The disclosure of inconsistent written statements that is
required under existing law limits the effectiveness of cross-examination
by removing the element of surprise. The forewarning gives the dis-
honest witness the opportunity to reshape his testimony in conformity
with the prior statement. The existing rule is based on an English
common law rule that has been abandoned in England for 100 years.
See MCCORMICK, EVIDENCE § 28 at 53 (1954).

With respect to other types of writings (such as those that are not
made by the witness himself or, even though made by him, are not
inconsistent statements used for impeachment purposes), there appar-
ently is no requirement that they be shown to a witness before he can
be examined concerning them. Section 2054 of the Code of Civil Pro-
cedure requires only that the adverse party be given an opportunity
to inspect any writing that is actually shown to a witness before the
witness can be examined concerning the writing. See People v. Briggs,
58 Ca1.2d 385, 413, 24 Cal. Rptr. 417, 435, 374 P.2d 257, 275 (1962) ;
People v. Keyes, 103 Cal. App. 624, 284 Pac. 1096 (1930) (hearing
denied) ; People v. De Angelli, 34 Cal. App. 716, 168 Pac. 699 (1917).
Section 768 clarifies whatever doubt may exist in this regard by declar-
ing that such a writing need not be shown to the witness before he can
be examined concerning it. Of course, the best evidence rule may in
some cases preclude eliciting testimony concerning the content of a
writing. See EVIDENCE CODE § 1500 and the Comment thereto.

Subdivision (b) of Section 768 preserves the right of the adverse
party to inspect a writing that is actually shown to a witness before
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the witness can be examined concerning it. As indicated above, this
preserves the existing requirement declared in Code of Civil Procedure
Section 2054. However, the right of inspection has been extended to
all parties to the action.

CROSS-REFERENCES
Best evidence rule, see § 1500
Definitions :

Action, see § 105
Hearing, see § 145
Statement, see § 225
Writing, see § 250

Disclosing information concerning inconsistent statement, see § 769
Evidence of inconsistent statement, when permitted, see § 770
Inconsistent statement as hearsay evidence, see § 1235

§ 769. Inconsistent statement or conduct
769. In examining a witness concerning a statement or

other conduct by him that is inconsistent with any part of his
testimony at the hearing, it is not necessary to disclose to him
any information concerning the statement or other conduct.

Comment. Section 769 is consistent with the existing California law
regarding the examination of a witness concerning prior inconsistent
oral statements. People v. Kidd, 56 Ca1.2d 759, 765, 16 Cal. Rptr. 793,
796-797, 366 P.2d 49, 52-53 (1961). Insofar as this section also relates
to inconsistent statements of a witness that are in writing (see the
definitions of "statement" and "conduct" in EVIDENCE CODE §§ 225
and 125, respectively), see the Comment to Section 768.

CROSS-REFERENCES
Definitions :

Conduct, see § 125
Hearing, see § 145
Statement, see § 225

Evidence of inconsistent statement, when permitted, see § 770
See also the Cross -References under Section 770

§ 770. Evidence of inconsistent statement of witness
770. Unless the interests of justice otherwise require, ex-

trinsic evidence of a statement made by a witness that is incon-
sistent with any part of his testimony at the hearing shall be
excluded unless:

(a) The witness was so examined while testifying as to give
him an opportunity to explain or to deny the statement ; or

(b) The witness has not been excused from giving further
testimony in the action.

Comment. Under Section 2052 of the Code of Civil Procedure, ex-
trinsic evidence of a witness' inconsistent statement may be admitted
only if the witness was given the opportunity, while testifying, to
explain or deny the contradictory statement. Permitting a witness to
explain or deny an alleged inconsistent statement is desirable, but
there is no compelling reason to provide the opportunity for explana-
tion before the inconsistent statement is introduced in evidence. Accord-
ingly, unless the interests of justice otherwise require, Section 770
permits the judge to exclude evidence of an inconsistent statement only
if the witness during his examination was not given an opportunity
to explain or deny the statement and he has been unconditionally ex-
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cused and is not subject to being recalled as a witness. Among other
things, Section 770 will permit more effective cross-examination and
impeachment of several collusive witnesses, since there need be no
disclosure of prior inconsistency before all such witnesses have been
examined.

Where the interests of justice require it, the court may permit
extrinsic evidence of an inconsistent statement to be admitted even
though the witness has been excused and has had no opportunity to
explain or deny the statement. An absolute rule forbidding introduction
of such evidence where the specified conditions are not met may cause
hardship in some cases. For example, the party seeking to introduce
the statement may not have learned of its existence until after the
witness has left the court and is no longer available to testify. For
the foundational requirements for the admission of a hearsay declar-
ant's inconsistent statement, see EVIDENCE CODE § 1202 and the Com-
ment thereto.

CROSS-REFERENCES
Definitions :

Action, see § 105
Evidence, see § 140
Hearing, see § 145
Statement, see § 225

Disclosure not required when examining witness, see §§ 768, 769
Hearsay exception for inconsistent statement, see § 1235
Inconsistent statement of hearsay declarant, see § 1202

§ 771. Refreshing recollection with a writing
771. If a witness, either while testifying or prior thereto,

uses a writing to refresh his memory with respect to any
matter about which he testifies, such writing must be produced
at the request of an adverse party, who may, if he chooses,
inspect the writing, cross-examine the witness concerning it,
and read it to the jury.

Comment. Section 771 grants to an adverse party the right to inspect
any writing used to refresh a witness' recollection, whether the writing
is used by the witness while testifying or prior thereto. The right of
inspection granted by Section 771 may be broader than the similar
right of inspection granted by Section 2047 of the Code of Civil Pro-
cedure, for Section 2047 has been interpreted by the courts to grant
a right of inspection of only those writings used by the witness while
he is testifying. People v. Gallardo, 41 Ca1.2d 57, 257 P.2d 29 (1953) ;
People v. Grayson, 172 Cal. App.2d 372, 341 P.2d 820 (1959) ; Smith
v. Smith, 135 Cal. App.2d 100, 286 P.2d 1009 (1955). In a criminal case,
however, the defendant can compel the prosecution to produce any
written statement of a prosecution witness relating to matters covered
in the witness' testimony. People v. Estrada, 54 Ca1.2d 713, 7 Cal. Rptr.
897, 355 P.2d 641 (1960). The extent to which the public policy re-
flected in criminal discovery practice overrides the restrictive inter-
pretation of Code of Civil Procedure Section 2047 is not clear. See
WITKIN, CALIFORNIA EVIDENCE § 602 (Supp. 1963). In any event,
Section 771 follows the lead of the criminal cases, such as People v.
Silberstein, 159 Cal. App.2d Supp. 848, 323 P.2d 591 (1958) (defendant
entitled to inspect police report used by police officer to refresh his
recollection before. testifying), and grants a right of inspection without
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regard to when the writing is used to refresh recollection. If a witness'
testimony depends upon the use of a writing to refresh his recollection,
the adverse party's right to inspect the writing should not be made to
depend upon the happenstance of when the writing is used.

CROSS-REFERENCES
Cross-examination, see § 773
Definitions :

Cross-examination, see § 761
Writing, see § 250

Inspection of writing shown to witness, see § 768
Past memory recorded, see § 1237
Prior identification, see § 1238

§ 772. Order of examination
772. (a) The examination of a witness shall proceed in

the following phases : direct examination, cross-examination,
redirect examination, recross-examination, and continuing
thereafter by redirect and recross-examination.

(b) Unless for good cause the court otherwise directs, each
phase of the examination of a witness must be concluded be-
fore the succeeding phase begins.

(c) Subject to subdivision (d), a party may, in the dis-
cretion of the court, during his cross-examination, redirect
examination, or recross-examination of a witness, examine the
witness upon a matter not within the scope of a previous ex-
amination of the witness.

(d) If the witness is the defendant in a criminal action, the
witness may not be examined under direct examination by
another party.

Comment. Subdivision (a) codifies existing but nonstatutory Cali-
fornia law. See WITRIN, CALIFORNIA EVIDENCE § 576 at 631 (1958).

Subdivision (b) is based on and supersedes the second sentence of
Section 2045 of the Code of Civil Procedure. The language of the
existing section has been expanded, however, to require completion
of each phase of examination of the witness, not merely the direct
examination.

Under subdivision (c), as under existing law, a party examining a
witness under cross-examination, redirect examination, or recross-
examination may go beyond the scope of the initial direct examination
if the court permits. See CODE Civ. PROC. §§ 2048 (last clause), 2050;
WITKIN, CALIFORNIA EVIDENCE §§ 627, 697 (1958). Under the definition
in Section 760, such an extended examination is direct examination.
Cf. CODE Civ. PROC. § 2048 ("such examination is to be subject to the
same rules as a direct examination").

Subdivision (d) states an exception for the defendant -witness in a
criminal action that reflects existing law. See WITKIN, CALIFORNIA
EVIDENCE § 629 at 676 (1958).

CROSS-REFERENCES
Control of mode of interrogation, see § 765
Cross-examination, see § 773
Definitions

Criminal action, see § 130
Cross-examination, see § 761
Direct examination, see § 760
Recross-examination, see § 763
Redirect examination, see § 762
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Expert witness, cross-examination of, see § 721
Expert witness, examination of, see §§ 801-805
Recall of witnesses, see § 778
Re-examination, see § 774
See also the Cross -References under Section 760

§ 773. Cross-examination
773. (a) A witness examined by one party may be cross-

examined upon any matter within the scope of the direct ex-
amination by each other party to the action in such order as
the court directs.

(b) The cross-examination of a witness by any party whose
interest is not adverse to the party calling him is subject to
the same rules that are applicable to the direct examination.

Comment. Subdivision (a) restates the substance of Sections 2045
(part) and 2048 of the Code of Civil Procedure and Section 1323 of
the Penal Code.

Subdivision (b) is based on the holding in Atchison, T. & S.F. Ry. v.
Southern Pa,c. Co., 13 Cal. App.2d 505, 57 P.2d 575 (1936). That case
held that a party not adverse to the direct examiner of a witness did not
have the right to cross-examine the witness. Under subdivision (a), such
a party would have the right to cross-examine the witness upon any
matter within the scope of the direct examination, but he would be
prohibited by Section 767 from asking leading questions during such
examination. If the witness testifies on direct examination to matters
that are, in fact, antagonistic to a party's position, he may be permitted
to cross-examine with leading questions even though from a technical
point of view the interest of the cross-examiner is not adverse to that
of the direct examiner. Cf. McCarthy v. Mobile Cranes, Inc., 199 Cal.
App.2d 500, 18 Cal. Rptr. 750 (1962).

CROSS-REFERENCES
Control of mode of interrogation, see § 765
Definitions :

Action, see § 105
Cross-examination, see § 761
Direct examination, see § 760

Expert witness, cross-examination of, see § 721
Expert witness, examination of, see §§ 801-805
Leading questions on direct and cross-examination, see § 767
Offer of proof unnecessary on cross-examination, see § 354
Part of transaction covered, admissibility of whole, see § 356
Witness called by court, cross-examination of. see §§ 732, 775
See also the Cross -References under Section 760

§ 774. Re-examination
774. A witness once examined cannot be re-examined as

to the same matter without leave of the court, but he may be
re-examined as to any new matter upon which he has been
examined by another party to the action. Leave may be granted
or withheld in the court's discretion.

Comment. Section 774 is based on and supersedes the first and third
sentences of Section 2050 of the Code of Civil Procedure. The nature
of a re-examination is to be determined in accordance with the defini-
tions in Sections 760-763.
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CROSS-REFERENCES
Definition :

Action, see § 105
Phases of examination, see § 772
Recall of witness, see § 778

§ 775. Court may call witnesses
775. The court on its own motion may call witnesses and

interrogate them the same as if they had been produced by a
party to the action, and the parties may object to the questions
asked and the evidence adduced the same as if such witnesses
were called and examined by an adverse party. Such witnesses
may be cross-examined by all parties to the action in such
order as the court directs.

Comment. The power of the judge to call expert witnesses is well
recognized by statutory and case law in California. CODE CIV. PROC.
§ 1871 (recodified as Section 723 and Article 2 (commencing with
Section 730) of Chapter 3) ; PENAL CODE § 1027 ; Citizens State Bank
v. Castro, 105 Cal. App. 284, 287 Pac. 559 (1930). See also CODE Civ.
PROC. §§ 1884 and 1885 (interpreters), continued in substance by
Chapter 4 (commencing with Section 750).

The power of the judge to call other witnesses is also recognized by
case law. Travis v. Southern Pac. Co., 210 Cal. App.2d 410, 425, 26
Cal. Rptr. 700, 707-708 (1962) (" [NV] e have been cited to no case,
nor has our independent research disclosed any case, dealing with a
civil action in which a witness has been called to the stand by the
court, over objection of a party. However, we can see no difference
in this respect between a civil and a criminal case. In both, the en-
deavor of the court and the parties should be to get at the truth of
the matter in contest. Fundamentally, there is no reason why the
court in the interests of justice should not call to the stand anyone
who appears to have relevant, competent and material information.").

CROSS-REFERENCES
Definitions :

Action, see § 105
Cross-examination, see § 761
Evidence, see § 140

Examination of expert called by court, see § 732
Leading questions, see § 767
Objections to evidence, see § 353
Order of examination, see § 772

§ 776. Examination of adverse party or witness
776. (a) A party to the record of any civil action, or a

person identified with such a party, may be called and examined
as if under cross-examination by any adverse party at any
time during the presentation of evidence by the party calling
the witness. The party calling such witness is not bound by
his testimony, and the testimony of such witness may be re-
butted by the party calling him for such examination by other
evidence.

(b) A witness examined by a party under this section may
be cross-examined by all other parties to the action in such
order as the court directs ; but the witness may be examined
only as if under redirect examination by :
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(1) In the case of a witness who is a party, his own counsel
and counsel for a party who is not adverse to the witness.

(2) In the case of a witness who is not a party, counsel for
the party with whom the witness is identified and counsel for
a party who is not adverse to the party with whom the witness
is identified.

(c) For the purpose of this section, parties represented by
the same counsel are deemed to be a single party.

(d) For the purpose of this section, a person is identified
with a party if he is :

(1) A person for whose immediate benefit the action is
prosecuted or defended by the party.

(2) A director, officer, superintendent, member, agent, em-
ployee, or managing agent of the party or of a person specified
in paragraph (1), or any public employee of a public entity
when such public entity is the party.

(3) A person who was in any of the relationships specified
in paragraph (2) at the time of the act or omission giving rise
to the cause of action.

(4) A person who was in any of the relationships specified
in paragraph (2) at the time he obtained knowledge of the
matter concerning which he is sought to be examined under
this section.

Comment. Section 776 restates the substance of Code of Civil Pro-
cedure Section 2055 as it has been interpreted by the courts. See WIT -
KIN, CALIFORNIA EVIDENCE §§ 607-613 (1958), and pertinent cases cited
and discussed therein.

Subdivision (a). Subdivision (a) restates the provisions of Section
2055 that permit a party to call and examine as if under cross-exami-
nation an adverse party and certain adverse witnesses. However, Sec-
tion 776 substitutes the phrase "or a person identified with such a
party" for the confusing enumeration of persons listed in the first
sentence of Section 2055. This phrase is defined in subdivision (d) of
Section 776 to include all of the persons presently named in Section
2055. See the Comment to subdivision (d), infra.

Subdivision (b). Subdivision (b) is based in part on similar provi-
sions contained in Code of Civil Procedure Section 2055. Unlike Sec-
tion 2055, however, this subdivision is drafted in recognition of the
problems involved in multiple party litigation. Thus, the introductory
portion of subdivision (b) states the general rule that a witness ex-
amined under this section may be cross-examined by all other parties
to the action in such order as the court directs. For example, a party
whose interest in the action is identical with that of the party who
called the witness for examination under this section has a right to
cross-examine the witness fully because he, too, has the right to call
the witness for examination under this section. Similarly, a party
whose interest in the action is adverse to the party who calls the wit-
ness for examination under this section has the right to cross-examine
the witness fully unless he is identified with the witness as described
in paragraphs (1) and (2) of this subdivision. Paragraphs (1) and
(2) restrict the nature of the cross-examination permitted of a witness
by a party with whom the witness is identified and by parties whose
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interest in the action is not adverse to the party with whom the wit-
ness is identified. These parties are limited to examination of the
witness as if under redirect examination. In essence, this means that
leading questions cannot be asked of the witness by these parties. See
EVIDENCE CODE § 767. Although the examination must proceed as if it
were a redirect examination, under Section 761 it is in fact a cross-
examination and limited to the scope of the direct. See also EVIDENCE
CODE §§ 760, 773.

Subdivision (c). Subdivision (c) codifies a principle that has been
recognized in the California cases even though not explicitly stated
in Code of Civil Procedure Section 2055. See Gates v. Pendleton, 71
Cal. App. 752, 236 Pac. 365 (1925) ; Goehring v. Rogers, 67 Cal. App.
260, 227 Pac. 689 (1924).

Subdivision (d). Subdivision (d) lists the classes of persons who
are "identified with a party" as that phrase and variations of it are
used in subdivisions (a) and (b) of Section 776. The persons named
in paragraphs (1) and (2) are those described in the first sentence of
Code of Civil Procedure Section 2055 as being subject to examination
pursuant to the section because of a particular relationship to a party.
See the definitions of "person," "public employee," and "public en-
tity" in EVIDENCE CODE §§ 175, 195, and 200, respectively. In addition,
paragraph (3) of this subdivision describes persons who were in any
of the requisite relationships at the time of the act or omission giving
rise to the cause of action. This states existing case law. Scott v. Del
Monte Properties, Inc., 140 Cal. App.2d 756, 295 P.2d 947 (1956) ;
Wells v. Lloyd, 35 Cal. App.2d 6, 94 P.2d 373 (1939). Similarly, para-
graph (4) extends this principle to include any person who obtained
relevant knowledge as a result of such a relationship but who does
not fit the precise descriptions contained in paragraphs (1) through
(3). For example, a person whose employment by a party began after
the cause of action arose and terminated prior to the time of his ex-
amination at the trial would be included in the description contained
in paragraph (4) if he obtained relevant knowledge of the incident
as a result of his employment. It is not clear whether this states exist-
ing law, for no California decision has been found that decides this
question. The paragraph is necessary, however, to preclude a party
from preventing examination of his employee pursuant to this section
by the simple expedient of discharging the employee prior to trial
and reinstating him afterwards. Cf. Wells v. Lloyd, 35 Cal. App.2d 6,
12, 94 P.2d 373, 376-377 (1939).

CROSS-REFERENCES
Cross-examination generally, see § 773.
Definitions

Civil action, see § 120
Cross-examination, see § 761
Evidence, see § 140
Person, see § 175
Public employee, see 195
Public entity, see §
Redirect examination, see § 762

Leading questions, see § 767
Offer of proof unnecessary on cross-examination, see § 354
Order of examination, see § 772
Re-examination generally, see § 774
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§ 777. Exclusion of witness
777. (a) Subject to subdivisions (b) and (c), the court

may exclude from the courtroom any witness not at the time
under examination so that such witness cannot hear the testi-
mony of other witnesses.

(b) A party to the action cannot be excluded under this
section.

(c) If a person other than a natural person is a party to
the action, an officer or employee designated by its attorney
is entitled to be present.

Comment. Section 777 is based on and supersedes Section 2043 of
the Code of Civil Procedure. Under the existing law, the judge exer-
cises broad discretion in regard to the exclusion of witnesses. People
v. Lariscy, 14 Ca1.2d 30, 92 P.2d 638 (1939) ; People v. Garbutt, 197
Cal. 200, 239 Pac. 1080 (1925). Cf. PENAL CODE § 867 (power of magis-
trate to exclude witnesses during preliminary examination). See also
CODE Civ. PROC. § 125 (general discretionary power of the court to
exclude witnesses).

Under the existing law, the judge may not exclude a party to an
action. If the party is a corporation, an officer designated by its attor-
ney is entitled to be present. Section 777 permits the right of presence
to be exercised by an employee as well as an officer. Also, because there
is little practical distinction between corporations and other artificial
entities and organizations, Section 777 extends the right of presence
to all artificial parties.

CROSS-REFERENCES
Defendant in criminal action, presence of, see Penal Code § 1043
Definitions :

Action, see § 105
Person, see § 175

Divorce or seduction cases, private hearing, see Code of Civil Procedure § 125
Magistrates authorized to exclude and separate witnesses, see Penal Code § 867

§ 778. Recall of witness
778. After a witness has been excused from giving further

testimony in the action, he cannot be recalled without leave of
the court. Leave may be granted or withheld in the court's
discretion.

Comment. Section 778 restates the substance of and supersedes the
second and third sentences of Section 2050 of the Code of Civil Pro-
cedure.

CROSS-REFERENCES
Definition :

Action, see § 105
Re-examination of witness, see § 774

CHAPTER 6. CREDIBILITY OF WITNESSES

Article 1. Credibility Generally

§ 780. General rule as to credibility
780. Except as otherwise provided by law, the court or

jury may consider in determining the credibility of a witness
any matter that has any tendency in reason to prove or dis-
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prove the truthfulness of his testimony at the hearing, includ-
ing but not limited to any of the following :

(a) His demeanor while testifying and the manner in which
he testifies.

(b) The character of his testimony.
(c) The extent of his capacity to perceive, to recollect, or

to communicate any matter about which he testifies.
(d) The extent of his opportunity to perceive any matter

about which he testifies.
(e) His character for honesty or veracity or their opposites.
(f) The existence or nonexistence of a bias, interest, or other

motive.
(g) A statement previously made by him that is consistent

with his testimony at the hearing.
(h) A statement made by him that is inconsistent with any

part of his testimony at the hearing.
(i) The existence or nonexistence of any fact testified to

by him.
(j) His attitude toward the action in which he testifies or

toward the giving of testimony.
(k) His admission of untruthfulness.

Comment. Section 780 is a restatement of the existing California law
as declared in several sections of the Code of Civil Procedure, all of
which are superseded by this section and other sections in Article 2
(commencing with Section 785) of this chapter. See, e.g., CODE Civ.
PROC. §§ 1847, 2049, 2051, 2052, 2053.

Section 780 is a general catalog of those matters that have any
tendency in reason to affect the credibility of a witness. So far as the
admissibility of evidence relating to credibility is concerned, Section
780 is technically unnecessary because Section 351 declares that "all
relevant evidence is admissible." However, this section makes it clear
that matters that may not be "evidence" in a technical sense can af-
fect the credibility of a witness, and it provides a convenient list of
the most common factors that bear on the question of credibility. See
Davis v. Judson, 159 Cal. 121, 128, 113 Pac. 147, 150 (1910) ; La Jolla
Casa de Manana v. Hopkins, 98 Cal. App.2d 339, 346, 219 P.2d 871,
876 (1950). See generally WITKIN, CALIFORNIA EVIDENCE §§ 480-485
(1958). Limitations on the admissibility of evidence offered to attack
or support the credibility of a witness are stated in Article 2 (com-
mencing with Section 785).

There is no specific limitation in the Evidence Code on the use of
impeaching evidence on the ground that it is "collateral". The so-
called "collateral matter" limitation on attacking the credibility of a
witness excludes evidence relevant to credibility unless such evidence
is independently relevant to the issue being tried. It is based on the
sensible notion that trials should be confined to settling those disputes
between the parties upon which their rights in the litigation depend.
Under existing law, this "collateral matter" doctrine has been treated
as an inflexible rule excluding evidence relevant to the credibility of
the witness. See, e.g., People v. Wells, 33 Ca1.2d 330, 340, 202 P.2d 53,
59 (1949), and cases cited therein.
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The effect of Section 780 (together with Section 351) is to eliminate
this inflexible rule of exclusion. This is not to say that all evidence of
a collateral nature offered to attack the credibility of a witness would
be admissible. Under Section 352, the court has substantial discretion
to exclude collateral evidence. The effect of Section 780, therefore, is to
change the present somewhat inflexible rule of exclusion to a rule of
discretion to be exercised by the trial judge.

There is no limitation in the Evidence Code on the use of opinion
evidence to prove the character of a witness for honesty, veracity, or
the lack thereof. Hence, under Sections 780 and 1100, such evidence
is admissible. This represents a change in the present law. See People
v. Methvin, 53 Cal. 68 (1878). However, the opinion evidence that may
be offered by those persons intimately familiar with the witness is
likely to be of more probative value than the generally admissible evi-
dence of reputation. See 7 WIGMORE, EVIDENCE § 1986 (3d ed. 1940).

CROSS-REFERENCES
Attacking and supporting credibility, limitations on, see §§ 785-791
Character evidence as affecting credibility, see §§ 786-790, 1100
Comment on credibility by court, see Constitution, Art. VI, § 19; Penal Code § 1127
Consistent statements, see §§ 791, 1236, 1238
Definitions :

Action, see § 105
Hearing, see § 145
Law, see § 160
Proof, see § 190
Statement, see § 225

Exclusion of evidence of little probative value, see § 352
Expert witnesses, credibility of, see §§ 721, 722
Hearsay declarant, credibility of, see § 1202
Inconsistent statements, see §§ 768-770, 1235
Jurors as judges of credibility, see § 312 ; Constitution, Art. VI, § 19 ; Penal Code

§ 1127
Witnesses protected from undue harassment or embarrassment, see § 765

Article 2. Attacking or Supporting Credibility

§ 785. Parties may attack or support credibility
785. The credibility of a witness may be attacked or sup-

ported by any party, including the party calling him.
Comment. Section 785 eliminates the present restriction on attack-

ing the credibility of one's own witness. Under the existing law, a party
is precluded from attacking the credibility of his own witness unless
he has been surprised and damaged by the witness' testimony. CODE
Civ. PROC. §§ 2049, 2052 (superseded by EVIDENCE CODE §§ 768, 769,
770, 785) ; People v. LeBeau, 39 Ca1.2d 146, 148, 245 P.2d 302, 303
(1952). In large part, the present law rests upon the theory that a
party producing a witness is bound by his testimony. See discussion
in Smellie v. Southern Pac. Co., 212 Cal. 540, 555-556, 299 Pac. 529,
535 (1931). This theory has long been abandoned in several jurisdic-
tions where the practical exigencies of litigation have been recognized.
See McCoRmicK, EVIDENCE § 38 (1954). A party has no actual control
over a person who witnesses an event and is required to testify to aid
the trier of fact in its function of determining the truth. Hence, a
party should not be "bound" by the testimony of a witness produced
by him and should be permitted to attack the credibility of the witness
without anachronistic limitations. Denial of the right to attack credi-
bility may often work a hardship on a party where by necessity he
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must call a hostile witness. Expanded opportunity for testing credibil-
ity is in keeping with the interest of providing a forum for full and
free disclosure. In regard to attacking the credibility of a "necessary"
witness, see generally People v. McFarlane, 134 Cal. 618, 66 Pac. 865
(1901) ; Anthony v. Hobbie, 85 Cal. App.2d 798, 803-804, 193 P.2d 748,
751 (1948) ; First Nat'l Bank v. De Moulin, 56 Cal. App. 313, 321, 205
Pac. 92, 96 (1922).

CROSS-REFERENCES
Evidence affecting credibility generally, see § 780
See also the Cross -References under Section 780

§ 786. Character evidence generally
786. Evidence of traits of his character other than honesty

or veracity, or their opposites, is inadmissible to attack or
support the credibility of a witness.

Comment. Section 786 limits evidence relating to the character of a
witness to the character traits necessarily involved in a proper de-
termination of credibility. Other character traits are not sufficiently
probative of a witness' honesty or veracity to warrant their considera-
tion on the issue of credibility.

Section 786 is substantially in accord with the present California
law. CODE Civ. PROC. § 2051 (superseded by EVIDENCE CODE §§ 780,
785-788) ; People v. Yslas, 27 Cal. 630, 633 (1865).

CROSS-REFERENCES
Definition :

Evidence, see § 140
Evidence of good character to support credibility, see § 790
Kinds of character evidence admissible to support or attack credibility, see §§ 787-

789, 1100

§ 787. Specific instances of conduct
787. Subject to Section 788, evidence of specific instances

of his conduct relevant only as tending to prove a trait of his
character is inadmissible to attack or support the credibility
of a witness.

Comment. Tinder Section 787, as under existing law, evidence of
specific instances of a witness' conduct is inadmissible to prove a trait
of his character for the purpose of attacking or supporting his credi-
bility. See Sharon v. Sharon, 79 Cal. 633, 673-674, 22 Pac. 26, 38
(1889) ; CODE Civ. PROC. § 2051 (superseded by Section 787 and sev-
eral other sections in Chapter 6). Section 787 is subject, however, to
Section 788, which permits certain kinds of criminal convictions to be
used for the purpose of attacking a witness' credibility.

CROSS-REFERENCES
Conviction of crime, when admissible to attack credibility, see § 788
Definitions :

Conduct, see § 125
Evidence, see § 140

§ 788. Conviction of witness for a crime
788. (a) Subject to subdivision (b), evidence of a witness'

conviction of a felony is admissible for the purpose of attack-
ing his credibility if the court, in proceedings held out of the
presence and hearing of the jury, finds that :

MJN 2450



142 CALIFORNIA LAW REVISION COMMISSION

(1) An essential element of the crime is dishonesty or false
statement ; and

(2) The witness has admitted his conviction of the crime
or the party attacking the credibility of the witness has pro-
duced competent evidence of the conviction.

(b) Evidence of a witness' conviction of a felony is inad-
missible for the purpose of attacking his credibility if :

(1) A pardon based on his innocence has been granted to
the witness by the jurisdiction in which he was convicted.

(2) A certificate of rehabilitation and pardon has been
granted to the witness under the provisions of Chapter 3.5
(commencing with Section 4852.01) of Title 6 of Part 3 of
the Penal Code.

(3) The accusatory pleading against the witness has been
dismissed under the provisions of Penal Code Section 1203.4.

(4) The conviction was under the laws of another jurisdic-
tion and the witness has been relieved of the penalties and
disabilities arising from the conviction pursuant to a procedure
substantially equivalent to that referred to in paragraph (2)
or (3).

(5) A period of more than 10 years has elapsed since the
date of his release from confinement, or the expiration of the
period of his parole, probation, or sentence, whichever is the
later date.

Comment. Under Section 787, evidence of specific instances of a wit-
ness' conduct is inadmissible for the purpose of attacking or supporting
his credibility. Section 788 states an exception to this general rule
where the evidence of the witness' misconduct consists of his convic-
tion of a felony of a kind described in this section. A judgment of con-
viction that is offered to prove that the person adjudged guilty commit-
ted the crime is hearsay. See EVIDENCE CODE §§ 1200 and 1300 and the
Comments thereto. But the hearsay objection to the evidence specified
in Section 788 is overcome by the declaration in the section that such
evidence "is admissible" when offered on the issue of credibility.

Subdivision (a). Under subdivision (a), as under existing law, only
felony convictions may be used for impeachment purposes. See CODE
Civ. PROC. § 2051. Criminal convictions are admitted for the purpose
of showing that the witness, by the serious nature of his previous crimi-
nal conduct, has demonstrated such a lack of honesty or veracity that
now he cannot be trusted to testify truthfully. See EVIDENCE CODE
§ 786; CODE CIV. PROC. § 2051; WITBIN, CALIFORNIA EVIDENCE § 651
(1958). Hence, subdivision (a) limits the convictions that may be
shown for impeachment purposes to those felonies that necessarily in-
dicate the witness' dishonesty or lack of veracity. Other convictions
cannot be shown because they have little or no tendency to prove the
witness is not trustworthy and because they frequently have an unduly
prejudicial effect. To preclude any necessity for retrying the previous
crime to determine whether the conviction is admissible under Section
788, the minimum elements essential to conviction must necessarily in-
volve dishonesty or false statement, or the conviction cannot be shown.
Cf. In re Hallinan, 43 Ca1.2d 243, 272 P.2d 768 (1954).
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Subdivision (a) modifies existing law, for under existing law any
felony conviction may be used for impeachment purposes even though
the crime involved has no bearing on the witness' honesty or veracity.
See CODE CIV. PROC. § 2051. Section 788 substitutes for this undiscrim-
inating treatment of felony convictions the requirement that the con-
victions be relevant to the purpose for which they are admitted, i.e.,
that the convictions tend to prove the witness' dishonesty or lack of
veracity.

"Dishonesty" as used in Section 788 means "any breach of honesty
or trust, as lying, deceiving, cheating, stealing, or defrauding." MER-
RIAM-WEBSTER, NEW INTERNATIONAL DICTIONARY (3d ed. 1961). " [T]he
measure of [the] meaning [of dishonesty] is . . . an infirmity of purpose
so opprobrious or furtive as to be fairly characterized as dishonest in
the common speech of men." Cardozo, C. J., in World Exchange Bank v.
Commercial Casualty Ins. Co., 255 N.Y. 1, 173 N.E. 902, 903 (1930).
Thus, convictions of felonies involving fraud, deception, and lying may,
of course, be shown under Section 788. Cf. Hogg v. Real Estate Com-
missioner, 54 Cal. App.2d 712, 129 P.2d 709 (1942). All forms of lar-
ceny may also be shown. Cf. Brecheen v. Riley, 187 Cal. 121, 200 Pac.
1042 (1921). Similarly, other crimes involving the wrongful depriva-
tion of another of his property and furtive, stealthy crimes (such as
burglary) may be shown.

On the other hand, such crimes as felony drunk driving, manslaugh-
ter, arson (except for fraudulent purposes), assault, and possession
of a deadly weapon do not involve dishonesty or false statement and
may not be shown under Section 788.

Under subdivision (a), evidence of the conviction of a witness for a
crime is inadmissible unless the appropriate showing has first been made
to the court in proceedings out of the presence and hearing of the
jury. Thus, for the purpose of impeaching the credibility of a witness,
a party may not ask the witness whether he has been convicted of a
crime unless the party has first made the requisite showing to the court.

The procedure provided by subdivision (a) is necessary to avoid un-
fair imputations of crimes that either are inadmissible for impeachment
or are nonexistent. In the hearing held out of the presence of the jury,
the party seeking to impeach the witness may ask the witness whether
he has been convicted of a crime that is admissible for impeachment
purposes. If the witness denies any prior conviction, the party seeking
to impeach is precluded from asking the witness any questions on the
matter before the jury unless he can produce competent evidence of the
conviction. Of course, if the witness admits a prior conviction of the
proper kind, the witness may be asked concerning the conviction before
the jury and his admission of the conviction can be shown if he then
denies it. This is substantially in accord with existing law as declared
in People v. Perez, 58 Ca1.2d 229, 23 Cal. Rptr. 569, 373 P.2d 617
(1962).

The procedure specified in Section 788 is applicable to all witnesses;
hence, it is applicable to a defendant in a criminal action if he chooses
to testify as a witness. Of course, a criminal defendant who does not
choose to testify is not subject to impeachment and his prior convictions
are not admissible for such a purpose.
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Subdivision (b). Subdivision (b) is a logical extension of the policy
expressed in Section 2051 of the Code of Civil Procedure that prohibits
the use of a conviction to attack credibility if a pardon has been granted
upon the basis of a certificate of rehabilitation. See also CODE CIV. PROC.
§ 2065. Section 2051 is too limited, however, because it does not exclude
convictions in analogous situations.

Insofar as other convictions and pardons are concerned, the con-
viction is admissible to attack credibility, and the pardon-even
though it may be based on the innocence of the defendant and his
wrongful conviction for the crime-is admissible merely to mitigate
the effect of the conviction. People v. Hardwick, 204 Cal. 582, 269
Pac. 427 (1928). Moreover, the certificate of rehabilitation referred
to in Section 2051 is available only to felons who have been confined
in a state prison or penal institution; it is not available to persons
granted probation. PENAL CODE § 4852.01. Section 1203.4 of the Penal
Code provides a procedure for setting aside the convictions of reha-
bilitated probationers. Yet, under Section 2051 of the Code of Civil
Procedure, a conviction that has been set aside under Penal Code
Section 1203.4 may be shown to attack the credibility of the defendant
in a subsequent criminal prosecution. People v. James, 40 Cal. App.2d
740, 105 P.2d 947 (1940).

Subdivision (b) eliminates these anachronisms by prohibiting the
use of a conviction to attack credibility if the person convicted has
been determined to be either innocent or rehabilitated and a pardon
has been granted or the conviction has been set aside by court order
pursuant to the cited provisions of the Penal Code or he has been
relieved of the penalties and disabilities of the conviction pursuant to
a similar procedure provided by the laws of another jurisdiction.

Paragraph (5) of subdivision (b) is new to California law. The fact
that a person may have committed a crime at some remote time is of
little probative value in determining his present character. Therefore,
paragraph (5) excludes evidence of remote convictions, for it is the
witness' character at the time of the hearing that the trier of fact must
determine.

CROSS-REFERENCES
Definitions:

Evidence, see § 140
Law, see § 160

Determination of whether pardon granted or the like, see § 405
Determination of whether witness was convicted, see § 403
Judgments as hearsay evidence, see §§ 1300-1302

§ 789. Religious belief
789. Evidence of his religious belief or lack thereof is in-

admissible to attack or support the credibility of a witness.
Comment. Section 789 codifies existing law as expressed in People v.

Copsey, 71 Cal. 548, 12 Pac. 721 (1887), where the Supreme Court
held that evidence relating to a witness' religious belief or lack thereof
is incompetent on the issue of his credibility as a witness. See CAL.
CONST., Art. I, § 4.

Definition :
Evidence, see § 140

CROSS-REFERENCES
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§ 790. Good character of witness
790. Evidence of the good character of a witness is inad-

missible to support his credibility unless evidence of his bad
character has been admitted for the purpose of attacking his
credibility.

Comment. Section 790 restates without substantive change a rule
that is well recognized by statutory and case law in California. CODE
CIV. PROC. § 2053 (superseded by EVIDENCE CODE §§ 790, 1101) ; People
v. Bush, 65 Cal. 129, 131, 3 Pac. 590, 591 (1884). Unless the credibility
of a witness is put in issue by an attack impugning his character for
honesty or veracity (see Section 786), evidence of the witness' good
character admitted merely to support his credibility introduces collat-
eral material that is unnecessary to a proper determination of any
legitimate issue in the action. See People v. Sweeney, 55 Ca1.2d 27,
38-39, 9 Cal. Rptr. 793, 799, 357 P.2d 1049, 1055 (1960).

CROSS-REFERENCES
Definition :

Evidence, see § 140
Evidence admissible to support credibility, see § 780
Proof of character, see § 1100

§ 791. Prior consistent statement of witness
791. Evidence of a statement previously made by a wit-

ness that is consistent with his testimony at the hearing is
inadmissible to support his credibility unless it is offered
after :

(a) Evidence of a statement made by him that is incon-
sistent with any part of his testimony at the hearing has been
admitted for the purpose of attacking his credibility, and the
statement was made before the alleged inconsistent state-
ment ; or

(b) An express or implied charge has been made that his
testimony at the hearing is recently fabricated or is influenced
by bias or other improper motive, and the statement was made
before the bias, motive for fabrication, or other improper
motive is alleged to have arisen.

Comment. Section 791 sets forth the conditions for admitting a wit-
ness' prior consistent statements for the purpose of supporting his
credibility as a witness. For a discussion of the effect to be given to the
evidence admitted under this section, see EVIDENCE CODE § 1236 and
the Comment thereto.

Subdivision (a). Subdivision (a) permits the introduction of a wit-
ness' prior consistent statement if evidence of an inconsistent state-
ment of the witness has been admitted for the purpose of attacking his
credibility and if the consistent statement was made before the alleged
inconsistent statement.

Under existing California law, evidence of a prior consistent state-
ment is admissible to rebut a charge of bias, interest, recent fabrication,
or other improper motive. See the Comment to subdivision (b), infra.
Existing law may preclude admission of a prior consistent statement
to rehabilitate a witness where only a prior inconsistent statement has

6-24465
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been admitted for the purpose of attacking his credibility. See People v.
Doyell, 48 Cal. 85, 90-91 (1874). However, recent cases indicate that
the offering of a prior inconsistent statement necessarily is an implied
charge that the witness has fabricated his testimony since the time the
inconsistent statement was made and justifies the admission of a con-
sistent statement made prior to the alleged inconsistent statement. Peo-
ple v. Bias, 170 Cal. App.2d 502, 511-512, 339 P.2d 204, 210-211 (1959).
Subdivision (a) makes it clear that evidence of a previous consistent
statement is admissible under these circumstances to show that no such
fabrication took place. Subdivision (a), thus, is no more than a logical
extension of the general rule that evidence of a prior consistent state-
ment is admissible to rehabilitate a witness following an express or
implied charge of recent fabrication.

Subdivision (b). This subdivision codifies existing law. See People v.
Kynette, 15 Ca1.2d 731, 104 P.2d 794 (1940) (overruled on other
grounds in People v. Snyder, 50 Ca1.2d 190, 197, 324 P.2d 1, 6 (1958) ).
Of course, if the consistent statement was made after the time the im-
proper motive is alleged to have arisen, the logical thrust of the evi-
dence is lost and the statement is inadmissible. See People v. Doetsch-
man, 69 Cal. App.2d 486, 159 P.2d 418 (1945).

CROSS-REFERENCES
Definitions :

Evidence, see § 140
Hearing, see § 145
Statement, see § 225

Hearsay exception for :
Consistent statement, see § 1236
Inconsistent statement, see § 1235
Prior identification, see § 1238

Inconsistent statements, see §§ 768-770
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DIVISION 7. OPINION TESTIMONY AND
SCIENTIFIC EVIDENCE

Comment. Two matters concerning the terminology used in this di-
vision should be noted: (1) The word "opinion" is used to include
all opinions, inferences, conclusions, and other subjective statements
made by a witness. (2) The word "matter" is used to encompass facts,
data, and such matters as a witness' knowledge, experience, and other
intangibles upon which an opinion may be based. Thus, every conceiv-
able basis for an opinion is included within this term.

CROSS-REFERENCES
Competency of witnesses, see §§ 700-704
Control of mode of interrogation, see § 765
Credibility of witnesses, see §§ 780, 785-791
Examination of witnesses generally, see §§ 760-778
Exclusion of cumulative or unduly prejudicial evidence, see § 352
Expert witnesses generally, see §§ 720-754
Preliminary determinations on admissibility of evidence, see §§ 400406

CHAPTER 1. EXPERT AND OTHER OPINION TESTIMONY

Article 1. Expert and Other Opinion Testimony Generally

§ 800. Opinion testimony by lay witness
800. If a witness is not testifying as an expert, his testi-

mony in the form of an opinion is limited to such an opinion
as is permitted by law, including but not limited to an opinion
that is :

(a) Rationally based on the perception of the witness; and
(b) Helpful to a clear understanding of his testimony.

Comment. This section codifies existing law. A witness who is not
testifying as an expert may testify in the form of an opinion only if
the opinion is based on his own perception. Stuart v. Dotts, 89 Cal.
App.2d 683, 201 P.2d 820 (1949). See discussion in Manney v. Housing
Authority, 79 Cal. App.2d 453, 459-460, 180 P.2d 69, 73 (1947). And,
in addition, the opinion must be "helpful to a clear understanding of
his testimony." See Tentative Recommendation and a Study Relating
to the Uniform Rules of Evidence (Article VII. Expert and Other
Opinion Testimony), 6 CAL. LAW REVISION COMM REP., REC. &
STUDIES 901, 931-935 (1964).

Section 800 does not make inadmissible an opinion that is admissible
under existing law, even though the requirements of subdivisions (a)
and (b) are not satisfied. Thus, the section does not affect the existing
rule that a nonexpert witness may give his opinion as to the value of
his property or the value of his own services. See WITKIN, CALIFORNIA
EVIDENCE § 179 (1958). The words "such an opinion as is permitted by
law" in Section 800 make this clear.

CROSS-REFERENCES
Definitions :

Law, see § 160
Perceive, see § 170

Handwriting, opinion as to, see § 1416
Sanity, opinion as to, see § 870

( 147 )
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§ 801. Opinion testimony by expert witness
801. If a witness is testifying as an expert, his testimony

in the form of an opinion is limited to such an opinion as is :
(a) Related to a subject that is sufficiently beyond common

experience that the opinion of an expert would assist the trier
of fact; and

(b) Based on matter (including his special knowledge, skill,
experience, training, and education) perceived by or person-
ally known to the witness or made known to him at or before
the hearing, whether or not admissible, that is of a type that
reasonably may be relied upon by an expert in forming an
opinion upon the subject to which his testimony relates, unless
an expert is precluded by law from using such matter as a
basis for his opinion.

Comment. Section 801 deals with opinion testimony of a witness
testifying as an expert; it sets the standard for admissibility of such
testimony.

Subdivision (a), which states when an expert may give his opinion
upon a subject that is within the scope of his expertise, codifies the
existing rule that expert opinion is limited to those subjects that are
beyond the competence of persons of common experience, training, and
education. People v. Cole, 47 Ca1.2d 99, 103, 301 P.2d 854, 856 (1956).
For examples of the variety of subjects upon which expert testimony
is admitted, see WITIKIN, CALIFORNIA EVIDENCE §§ 190-195 (1958).

Subdivision (b) states a general rule in regard to the permissible
bases upon which the opinion of an expert may be founded. The Cali-
fornia courts have made it clear that the nature of the matter upon
which an expert may base his opinion varies from case to case. In some
fields of expert knowledge, an expert may rely on statements made by
and information received from other persons; in some other fields of
expert knowledge, an expert may not do so. For example, a physician
may rely on statements made to him by the patient concerning the
history of his condition. People v. Wilson, 25 Ca1.2d 341, 153 P.2d 720
(1944). A physician may also rely on reports and opinions of other
physicians. Kelley v. Bailey, 189 Cal. App.2d 728, 11 Cal. Rptr. 448
(1961) ; Hope v. Arrowhead & Puritas Waters, Inc., 174 Cal. App.2d
222, 344 P.2d 428 (1959). An expert on the valuation of real or per-
sonal property, too, may rely on inquiries made of others, commercial
reports, market quotations, and relevant sales known to the witness.
Betts v. 'Southern Cal. Fruit Exchange, 144 Cal. 402, 77 Pac. 993
(1904) ; Hammond Lumber Co. v. County of Los Angeles, 104 Cal.
App. 235, 285 Pac. 896 (1930) ; Glantz v. Freedman, 100 Cal. App. 611,
280 Pac. 704 (1929). On the other hand, an expert on automobile acci-
dents may not rely on extrajudicial statements of others as a partial
basis for an opinion as to the point of impact, whether or not the state-
ments would be admissible evidence. Hodges v. Severns, 201 Cal.
App.2d 99, 20 Cal. Rptr. 129 (1962) ; Ribble v. Cook, 111 Cal. App.2d
903, 245 P.2d 593 (1952). See also Behr v. County of Santa Cruz, 172
Cal. App.2d 697, 342 P.2d 987 (1959) (report of fire ranger as to cause
of fire held inadmissible because it was based primarily upon state-
ments made to him by other persons).
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Likewise, under existing law, irrelevant or speculative matters are
not a proper basis for an expert's opinion. See Roscoe Moss Co. v. Jen-
kins, 55 Cal. App.2d 369, 130 P.2d 477 (1942) (expert may not base
opinion upon a comparison if the matters compared are not reasonably
comparable) ; People v. Luis, 158 Cal. 185, 110 Pac. 580 (1910) (physi-
cian may not base opinion as to person's feeblemindedness merely upon
the person's exterior appearance) ; Lang v. Cal. -Western States Life
Ins. Co., 43 Ca1.2d 871, 279 P.2d 43 (1955) (speculative or conjectural
data) ; Eisenmayer v. Leonardt, 148 Cal. 596, 84 Pac. 43 (1906) (specu-
lative or conjectural data). Compare People v. Wochnick, 98 Cal.
App.2d 124, 219 P.2d 70 (1950) (expert may not give opinion as to the
truth or falsity of certain statements on basis of lie detector test), with
People v. Jones, 42 Ca1.2d 219, 266 P.2d 38 (1954) (psychiatrist may
consider an examination given under the influence of sodium pentothal
-the so-called "truth serum"-in forming an opinion as to the mental
state of the person examined).

The variation in the permissible bases of expert opinion is unavoid-
able in light of the wide variety of subjects upon which such opinion
can be offered. In regard to some matters of expert opinion, an expert
must, if he is going to give an opinion that will be helpful to the jury,
rely on reports, statements, and other information that might not be
admissible evidence. A physician in many instances cannot make a
diagnosis without relying on the case history recited by the patient or
on reports from various technicians or other physicians. Similarly, an
appraiser must rely on reports of sales and other market data if he is
to give an opinion that will be of value to the jury. In the usual case
where a physician's or an appraiser's opinion is required, the adverse
party also will have its expert who will be able to check the data relied
upon by the adverse expert. On the other hand, a police officer can
analyze skid marks, debris, and the condition of vehicles that have been
involved in an accident without relying on the statements of bystand-
ers; and it seems likely that the jury would be as able to evaluate the
statements of others in the light of the physical facts, as interpreted by
the officer, as would the officer himself. It is apparent that the extent
to which an expert may base his opinion upon the statements of others
is far from clear. It is at least clear, however, that it is permitted in a
number of instances. See Young v. Bates Valve Bag Corp., 52 Cal.
App.2d 86, 96-97, 125 P.2d 840, 846 (1942), and cases therein cited. Cf.
People v. Alexander, 212 Cal. App.2d 84, 27 Cal. Rptr. 720 (1963).

It is not practical to formulate a detailed statutory rule that lists all
of the matters upon which an expert may properly base his opinion,
for it would be necessary to prescribe specific rules applicable to each
field of expertise. This is clearly impossible; the subjects upon which
expert opinion may be received are too numerous to make statutory
prescription of applicable rules a feasible venture. It is possible, how-
ever, to formulate a general rule that specifies the minimum requisites
that must be met in every case, leaving to the courts the task of deter-
mining particular detail within this general framework. This standard
is expressed in subdivision (b) which states a general rule that is appli-
cable whenever expert opinion is offered on a given subject.

Under subdivision (b), the matter upon which an expert's opinion is
based must meet each of three separate but related tests. First, the mat-
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ter must be perceived by or personally known to the witness or must be
made known to him at or before the hearing at which the opinion is
expressed. This requirement assures the expert's acquaintance with the
facts of a particular case either by his personal perception or observa-
tion or by means of assuming facts not personally known to the witness.
Second, and without regard to the means by which an expert familiar-
izes himself with the matter upon which his opinion is based, the matter
relied upon by the expert in forming his opinion must be of a type
that reasonably may be relied upon by experts in forming an opinion
upon the subject to which his testimony relates. In large measure, this
assures the reliability and trustworthiness of the information used by
experts in forming their opinions. Third, an expert may not base his
opinion upon any matter that is declared by the constitutional, statu-
tory, or decisional law of this State to be an improper basis for an
opinion. For example, the statements of bystanders as to the cause of
a fire may be considered reliable for some purposes by an investigator
of the fire, particularly when coupled with physical evidence found at
the scene, but the courts have determined this to be an improper basis
for an opinion since the trier of fact is as capable as the expert of
evaluating such statements in light of the physical facts as interpreted
by the expert. Behr v. County of Santa Cruz, 172 Cal. App.2d 697, 342
P.2d 987 (1959).

The rule stated in subdivision (b) thus permits an expert to base his
opinion upon reliable matter, whether or not admissible, of a type that
may reasonably be used in forming an opinion upon the subject to which
his expert testimony relates. In addition, it provides assurance that the
courts and the Legislature are free to continue to develop specific rules
regarding the proper bases for particular kinds of expert opinion in
specific fields. See, e.g., 3 CAL. LAW REVISION COMM 7N, REP., REC. &
STUDIES, Recommendation and Study Relating to Evidence in Eminent
Domain Proceedings at A-1 (1961). Subdivision (b) thus provides a
sensible standard of admissibility while, at the same time, it continues
in effect the discretionary power of the courts to regulate abuses,
thereby retaining in large measure the existing California law.

CROSS-REFERENCES
Blood test experts, see §§ 890-897
Definitions :

Hearing, see § 145
Law, see § 160
Perceive, see § 170
Trier of fact, see § 235

Expert witnesses, appointment by court, see §§ 730-733
Expert witnesses generally, see §§ 720-723
Interpreters, see §§ 750-754
Judicial notice, use of expert testimony, see § 454
Translators, see §§ 750-754
Writing, expert testimony concerning authenticity of, see § 1418

§ 802. Statement of basis of opinion
802. A witness testifying in the form of an opinion may

state on direct examination the reasons for his opinion and
the matter (including, in the case of an expert, his special
knowledge, skill, experience, training, and education) upon
which it is based, unless he is precluded by law from using such
reasons or matter as a basis for his opinion. The court in its
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discretion may require that a witness before testifying in the
form of an opinion be first examined concerning the matter
upon which his opinion is based.

Comment. Section 802 restates the substance of and supersedes a
portion of Section 1872 of the Code of Civil Procedure. Section 802,
however, relates to all witnesses who testify in the form of opinion,
while Section 1872 relates only to experts.

Although Section 802 (like its predecessor, Code of Civil Procedure
Section 1872) provides that a witness may state the basis for his opinion
on direct examination, it is clear that, in some cases, a witness is
required to do so in order to show that his opinion is applicable to the
action before the court. Under existing law, where a witness testifies
in the form of opinion not based upon his personal observation, the
assumed facts upon which his opinion is based must be stated in order
to show that the witness has some basis for forming an intelligent opin-
ion and to permit the trier of fact to determine the applicability of the
opinion in light of the existence or nonexistence of such facts. Eisen-
mayer v. Leonardt, 148 Cal. 596, 84 Pac. 43 (1906) ; Lemley v. Doak
Gas Engine Co., 40 Cal. App. 146, 180 Pac. 671 (1919) (hearing de-
nied). Evidence Code Section 802 will not affect the rule set forth in
these cases, for it is based essentially on the requirement that all evi-
dence must be shown to be applicable-or relevant-to the action.
EVIDENCE CODE §§ 350, 403. But under Section 802, as under existing
law, a witness testifying from his personal observation of the facts upon
which his opinion is based need not be examined concerning such facts
before testifying in the form of opinion ; his personal observation is a
sufficient basis upon which to found his opinion. Lumbermen's Mut.
Cas. Co. v. Industrial Ace. Comm'n, 29 Ca1.2d 492, 175 P.2d 823
(1946) ; Hart v. Olson, 68 Cal. App.2d 657, 157 P.2d 385 (1945) ; Lem -
ley v. Doak Gas Engine Co., supra. However, the court may require a
witness to state the facts observed before stating his opinion. In this
respect, Section 802 codifies the existing rule concerning lay witnesses
and, although the existing law is unclear, probably states the existing
rule as to expert witnesses. See Tentative Recommendation and a Study
Relating to the Uniform Rules of Evidence (Article VII. Expert and
Other Opinion Testimony), 6 CAL. LAw REVISION COMM'N, REP., REC. &
STUDIES 901, 934 (lay witness), 939 (expert witness) (1964).

CROSS-REFERENCES
Definitions :

Direct examination, see § 760
Law, see § 160

§ 803. Opinion based on improper matter
803. The court may, and upon objection shall, exclude

testimony in the form of an opinion that is based in whole or
in significant part on matter that is not a proper basis for
such an opinion. In such case, the witness may, if there remains
a proper basis for his opinion, then state his opinion after
excluding from consideration the matter determined to be
improper.
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Comment. Under Section 803, as under existing law, an opinion may
be held inadmissible or .may be stricken if it is based wholly or in sub-
stantial part upon improper considerations. Whether or not the opinion
should be held inadmissible or stricken will depend in a particular case
on the extent to which the improper considerations have influenced the
opinion. "The question is addressed to the discretion of the trial
court." People v. Lipari, 213 Cal. App.2d 485, 493, 28 Cal. Rptr. 808,
813-814 (1963). See discussion in City of Gilroy v. Filice, 221 Cal.
App.2d 259, 271-272, 34 Cal. Rptr. 368, 375-376 (1963), and cases cited
therein. If a witness' opinion is stricken because of reliance upon im-
proper considerations, the second sentence of Section 803 assures the
witness the opportunity to express his opinion after excluding from
his consideration the matter determined to be improper.

CROSS-REFERENCES
Handwriting, basis of opinion as to, see §§ 1416, 1418, 1419
Matter upon which opinion may be based, see §§ 800, 801
Sanity, opinion as to, see § 870

§ 804. Opinion based on opinion or statement of another
804. (a) If a witness testifying as an expert testifies that

his opinion is based in whole or in part upon the opinion or
statement of another person, such other person may be called
and examined by any adverse party as if under cross-exam-
ination concerning the opinion or statement.

(b) This section is not applicable if the person upon whose
opinion or statement the expert witness has relied is (1) a
party, (2) a person identified with a party within the meaning
of subdivision (d) of Section 776, or (3) a witness who has
testified in the action concerning the opinion or statement upon
which the expert witness has relied.

(c) Nothing in this section makes admissible an expert
opinion that is inadmissible because it is based in whole or in
part on the opinion or statement of another person.

(d) An expert opinion otherwise admissible is not made
inadmissible by this section because it is based on the opinion
or statement of a person who is unavailable for examination
pursuant to this section.

Comment. Section 804 is designed to provide protection to a party
who is confronted with an expert witness who relies on the opinion or
statement of some other person. (See the Comment to Section 801 for
examples of opinions that may be based on the statements and opinions
of others.) In such a situation, a party may find that cross-examination
of the witness will not reveal the weakness in his opinion, for the cru-
cial parts are based on the observations or opinions of someone else.
Under existing law, if that other person is called as a witness, he is the
witness of the party calling him and, therefore, that party may not
subject him to cross-examination.

The existing law operates unfairly, for it unnecessarily restricts
meaningful cross-examination. Hence, Section 804 permits a party to
extend his cross-examination into the underlying bases of the opinion
testimony introduced against him by calling the authors of opinions
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and statements relied on by adverse witnesses and examining them as if
under cross-examination concerning the subject matter of their opin-
ions and statements. See the Comment to EVIDENCE CODE § 1203.

CROSS-REFERENCES
Cross-examination of expert witness, see § 721
Definitions :

Action, see § 105
Statement, see 225

Examination of witnesses, method and scope, see §§ 760-778
Similar provision:

Hearsay declarant, examination as if under cross-examination, see § 1203

§ 805. Opinion on ultimate issue
805. Testimony in the form of an opinion that is otherwise

admissible is not objectionable because it embraces the ultimate
issue to be decided by the trier of fact.

Comment. Although several older cases indicated that an opinion
could not be received on an ultimate issue, more recent cases have re-
pudiated this rule. Hence, this section is declarative of existing law.
People v. Wilson, 25 Ca1.2d 341, 349-350, 153 P.2d 720, 725 (1944) ;
Wells Truckways, Ltd. v. Cebrian, 122 Cal. App.2d 666, 265 P.2d 557
(1954) ; People v. King, 104 Cal. App.2d 298, 231 P.2d 156 (1951).

CROSS-REFERENCES
Definition

Trier of fact, see § 235

Article 2. Opinion Testimony on Particular Subjects

§ 870. Opinion as to sanity
870. A witness may state his opinion as to the sanity of a

person when :
(a) The witness is an intimate acquaintance of the person

whose sanity is in question ;
(b) The witness was a subscribing witness to a writing, the

validity of which is in dispute, signed by the person whose
sanity is in question and the opinion relates to the sanity of
such person at the time the writing was signed ; or

(c) The witness is qualified under Section 800 or 801 to
testify in the form of an opinion.

Comment. Subdivisions (a) and (b) restate the substance of and
supersede subdivision 10 of Section 1870 of the Code of Civil Proce-
dure. Subdivision (c) merely makes it clear that a witness who meets
the requirements of Section 800 or Section 801 is qualified to testify in
the form of an opinion as to the sanity of a person. Section 870 does not
disturb the present rule that permits a witness to testify to a person's
rational or irrational appearance or conduct, even though the witness
is not qualified under Section 870 to express an opinion on the person's
sanity. See Pfingst v. Goetting, 96 Cal. App.2d 293, 215 P.2d 93 (1950).

CROSS-REFERENCES
Definition :

Writing, see § 250
Opinion testimony generally, see §§ 800-805
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CHAPTER 2. BLOOD TESTS TO DETERMINE PATERNITY

§ 890. Short title
890. This chapter may be cited as the Uniform Act on

Blood Tests to Determine Paternity.
Comment. Section 890 is identical with and supersedes Section 1980.1

of the Code of Civil Procedure.

§ 891. Interpretation
891. This act shall be so interpreted and construed as to

effectuate its general purpose to make uniform the law of
those states which enact it.

Comment. Section 891 is identical with and supersedes Section 1980.2
of the Code of Civil Procedure.

§ 892. Order for blood tests in civil actions involving paternity
892. In a civil action in which paternity is a relevant fact,

the court may upon its own initiative or upon suggestion made
by or on behalf of any person whose blood is involved, and
shall upon motion of any party to the action made at a time so
as not to delay the proceedings unduly, order the mother,
child, and alleged father to submit to blood tests. If any party
refuses to submit to such tests, the court may resolve the ques-
tion of paternity against such party or enforce its order if the
rights of others and the interests of justice so require.

Comment. Section 892 restates the substance of and supersedes Sec-
tion 1980.3 of the Code of Civil Procedure.

CROSS-REFERENCES
Appointment of expert witnesses generally, see §§ 730-733
Court order for blood test, see Code of Civil Procedure § 2032
Definition :

Civil action, see § 120

§ 893. Tests made by experts
893. The tests shall be made by experts qualified as exam-

iners of blood types who shall be appointed by the court. The
experts shall be called by the court as witnesses to testify to
their findings and shall be subject to cross-examination by the
parties. Any party or person at whose suggestion the tests have
been ordered may demand that other experts, qualified as
examiners of blood types, perform independent tests under
order of the court, the results of which may be offered in evi-
dence. The number and qualifications of such experts shall be
determined by the court.

Comment. Section 893 is identical with and supersedes Section 1980.4
of the Code of Civil Procedure.

CROSS-REFERENCES
Examination of expert witnesses, see §§ 721, 722, 801-805
Examination of witnesses generally, see §§ 760-778
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§ 894. Compensation of experts
894. The compensation of each expert witness appointed

by the court shall be fixed at a reasonable amount. It shall be
paid as the court shall order. The court may order that it be
paid by the parties in such proportions and at such times as it
shall prescribe, or that the proportion of any party be paid by
the county, and that, after payment by the parties or the
county or both, all or part or none of it be taxed as costs in
the action.

Comment. Section 894 restates the substance of and supersedes all of
Code of Civil Procedure Section 1980.5 except the last sentence, which
is superseded by Evidence Code Section 897.

CROSS-REFERENCES
Definition :

Action, see § 105

§ 895. Determination of paternity
895. If the court finds that the conclusions of all the ex-

perts, as disclosed by the evidence based upon the tests, are
that the alleged father is not the father of the child, the ques-
tion of paternity shall be resolved accordingly. If the experts
disagree in their findings or conclusions, the question shall be
submitted upon all the evidence.

Comment. Section 895 is identical with and supersedes Section 1980.6
of the Code of Civil Procedure.

CROSS-REFERENCES
Definition :

Evidence, see § 140

§ 896. Limitation on application in criminal matters
896. This chapter applies to criminal actions subject to the

following limitations and provisions :
(a) An order for the tests shall be made only upon applica-

tion of a party or on the court's initiative.
(b) The compensation of the experts shall be paid by the

county under order of court.
(c) The court may direct a verdict of acquittal upon the

conclusions of all the experts under the provisions of Section
895 ; otherwise, the case shall be submitted for determination
upon all the evidence.

Comment. Section 896 restates the substance of and supersedes Sec-
tion 1980.7 of the Code of Civil Procedure.

CROSS-REFERENCES
Definitions

Criminal action, see § 130
Evidence, see § 140

Effect of expert testimony, instruction on, see Penal Code § 1127b
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§ 897. Right to produce other expert evidence
897. Nothing contained in this chapter shall be deemed

or construed to prevent any party to any action from pro-
ducing other expert evidence on the matter covered by this
chapter ; but, where other expert witnesses are called by a
party to the action, their fees shall be paid by the party
calling them and only ordinary witness fees shall be taxed
as costs in the action.

Comment. Section 897 supersedes the last sentence of Section 1980.5
of the Code of Civil Procedure. Insofar as Section 897 permits a party
to produce other expert evidence, it makes no change in existing law.
However, Section 897 permits a party to recover ordinary witness fees
for expert witnesses called by him, whereas Section 1980.5 does not
permit him to do so. In this respect, Section 897 is consistent with the
general provision on recovery of witness fees for expert witnesses called
by a party in a case where other experts are appointed by the court.
See CODE Civ. PROC. § 1871 (third paragraph) (recodified as EVIDENCE
CODE § 733).

CROSS-REFERENCES
Court may limit number of expert witnesses, see § 723
Definitions :

Action, see § 105
Evidence, see § 140

Similar provision :
Court -appointed experts generally, see § 733
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