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#34(L) 11/13/64
Memorandum 64-101

Subject: Study No. 3%(L) - Uniform Rules of Evidence {Revised Preprint
Senate Bill No. 1)

The Bovembeyr meeting is the last chance we have +to resolve matters
in connection with the Evidence Code before the bill is introduced.

We have recelved three letters since the Qctober meeting commenting
on Senate Preprint Bill No. 1. One of these was the report of the State
Bar Committee which we have previously sent to you. The others are:

Exhibit II (blue)-Comments of Office of legislative Counsel

Exhibit IIT (pink)-Comments of Professor Davis on Judicial Notice

In this memorandum we indicate the veriocus matters raised by persons
comenting on the preprinted bill and scme additional matters raised by
the staff. Qorments are dirseted toward the Revised Preprinted Senate
Bill lio. 1 (yellow pages attached ). There wage no commentsc on the sections

not YTistéd in this menorandunm.

The staff recommendations with reference to the suggestions of the
State Bar Committee are based on the assumption that the Commission will

want to adopt those suggestions whernever possible.

Title
The Lezislative Counsel states "Pursuant to your request we have
examined 1965 Preprint Senate Bill No. 1 for adequacy of the title, and

we find the title to be legelly adeguate.”

Section 12

The ILegislative Counsel) suggests that Section 12 and Section 152
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should provide that the code and the rest of the bill shall beccme

operative on Jemuary 1, 1967,
The State Bar {item 1) suggests 1n substance that Section 12 be

revised to read:

12. (a) BSubject to subdivision (e), this code shell become
effeetive Operutive on January 1, 1967, and shall govern
proceedings in actions brought on or after that date and also
further proceedings in actions pending on that date.

(b) Subject to subdivision (c), the provisions of Division
8 (commencing with Section G00) relating to privileges shall
gmrern any claim of privilege made after December 31, 1966.

This code does not apply to sany hearing . commenced
prior to January 1, 1967, which has not been cogpleted prior to
that date, and the provisions of 1 _law in effect on December 31,
_966 shall continue to apply until the compietion of such hear-
ing; but this code does apply to any subsequent hearings in such
action.

Division 2 Generally

The State Bar Committee suggests that definitions that are pertinent
primarily to & particular division of the Evidence Code should be contained
in that division. We think this is a good suggestion with respect to some
of the definitions. Accordingly, we make the following recommendetion.

Definitlons applicable to the Hearsay Evidence Division., In accordance

with the State Bar Committee's suggestion (item 2), we suggest that the
definitions of "declarant” (Section 135), "statement" (Section 225), and
"unavailable as a witness” (Section 240) be included in the hearssy
evidence division. Thus, Chapter 1 of Division 10 would be revised to

read:

CHAPTER 1. DEFINITIONS AND OENERAL PROVISIONS

1200. "Hearsay evidence" is evidence of a statement that was made
other than by a witness while testifying at the hearing and that is offered
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to prove the truth of the matter stated,

1201. "Declarant" is a person who mhkes a statement.

1202, '"Statement" means {a) a verbal expression or (b) nonverbal
conduct of a person ilntended by him as a substitute for a verbal expression.

1203, (a) Except as ctherwise provided in subdivision (b), "unavail-
able &5 a witness"” means that the declarant is:

(;) Exempted or precluded on the ground of privilege from testifying
concerning the matter to which his statement is relevant;

{2) Disqualified from testifying to the matter;

{3) Dead or unable to attend or to testify at the hearing because
of then existing physical or mental illness or infirmity;

(4) Absent from the hearing and the court is unable to compel his

attendance by its process; or

(5) Absent from the hearing and the proponent of his statement has i
exercised reasonable diligence but has been unable to procure his attendance
by the court's process.

(b) A declarant is not unavailable as a witness if the exemption,
preclusion, disqualification, death, inability, or absence of the declarant
was brought about by the procurement or wrongdoing of the proponent of his
siatement for the purpose of preventing the declarant from attending or
testifying.

1204, Except as provided by law, hearsay evidence is insdmisgible.
This sectlon shall be known and may be cited as the hearsay rule.

1205. [PICK UP SECTION 1202.]

1206. {PICK UP SECTION 1203.]

1207. [PICK UP SECTION 1204.]

1208. [PICK UP SECTION 1205.]

e ~———MJN 1646
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A check of the revised prepriated bill reveals that “"declarant" is
used outslde the hearsay division only in Section 210, and "unavaillable
&8 a witness" is used only in the hearsay division. Accordingly, we do
not believe that we need any definition of these terms in Division 2 and
Sections 135 and 240 should be deleted. However, because the word
"statement" is used 1n many other parts of the Evidence Code, we suggest
that Section 225 te revised to read:

225, 'Statement" is defined in Section 1202,

Definitions applicable to Burden of Proof etc. Division. In accordance

with the State Bar Committee suggestion {item 3), we suggest that the

definition of "Burden of Proof" (Section 115) be made Sectlon 500 and

that present sections 500, 501, and 502 be remumbered to follow. We also

suggest that the definition of "Burden of Producing Evidence" (Section 110}

be made Section 550 and that present Section 550 be renumbered as Section

55).. We also suggest that present sections 110 and 115 be revised to read:
110. "Burden of producing evidence” is defined in Section

550.
115. "Burden of proof" is defined in Section 500.

Definition of "writing." We do not believe that the State Bar

Committee!s suggestion (item 3) 1s desirable. The word "writings" is used
throughout the code, and we plan to insert cross-references to the definpi-

tion under all pertinent sections.

Definition of '"witness"

The State Bar suggests the addition of & definition of the word
"witness" to the general definitions in Division 2. If their suggestion

is approved, we believe thelr suggested definition should be modified as

e

MJIN 1647

o o o L |



c

Tollews to carry out their intent:

"Witness" means [28] a werson [wheee-iesiimsey-uader-eash
i9-effered-or-reeeived-in-evidenee | who testifies at the
hearing. R

Contrast this suggestion wilth the existing C.C.P. definition:
A witness is a person whose declaration under ocath is

received as evidence for any purpose, whether such declaration

he made on oral examination, or by deposition or affidavit.

The probiem under the proposed definition is the status of deponents. Should
a person whose deposition was taken in the action be regarded as g wltness

if the deposition is received in evidence, or should such a person be
regardefl as a hearsay declarant?

Several consequences flow from the way Iin which such s perscn is regarded.
If he is a witness, he must be afforded an opportunity to explain or deny a
prior inconsistent statement before such a statement can be received in
evidence. Section 770. ind such a statement, when received, is evidence
of the matter stated. BSection 1235. But if the deponenﬁ is regarded as a
hearsay declarant, he need not be given an opportunity to explain or deny
an inconsistent statement and such a statement, when received, is not
evidence of the matter stated. BSection 1202.

If the deponent is regarded as a hearsay declarant only, a party-~even
though he knows the deponent’s deposition is being taken for introduction
in evidence--may deliberately refuse to examine a deponent concerning a
prior inconsistent, statement because he knows he will be adble to introduce
the inconsistent statement ﬁt the trial when the deponent Is not available
to explain it away.

Inasmuch as the only problem to be solved by e definition of "witness"
is that outlined above, we suggest that "witness" be left undefined and that
the probiem raised he handled directly; Either Section 770 or Section 1202

should be modified to state plainly which rules are applicable to ineonsist.
-5-
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(::' statements of deponents.

Section 300.

With respect to this section, the Legislative Counsel comments:
(1) From the background msterial furnished to us we.

understand that the intention is that the Evidence Code

apply only to court proceedings, except as otherwise provided

by statute or rule. We wonder if Section 300 should not

express this intentlon more clearly.

Qur purpose in Section 300 is to indicate that the code applles in
court proceedings except to the extent otherwise provided by statute. We
do not attempt to state when it way bte rade applicable to other proceedings,
nor is it possible or desirable to indicaite what type of suthority is
needed to permit an administrative agency or an arbitrator to make the
code applicable in a particular administrative proceeding or in a particular

— arbitration proceeding.

Beetion 311.

The State Bar Committee considers its suggestion on this section
( item 6) to be "most important."
Section 311 states existing law, but the State Bar Committee believes

thet "the court should be given further discretion with respect to the

disposltion of cases falling within this section, 50 as to be able to retain
jurisdiction of the case where the ends of justlce require i1t." We are not
sure what problem concerns the bar committee, tut we suspect the committee
has in mind a continuance of the matter to provide the parties with time

to research the forelgn law. If this is the problem, we do not believe

i
H
i
i
i
i
;
i
i
i
i
¢

the section needs revision. j

We recommend that no change be made in Section 311.
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Order ol nroof.

At the October meeting, Bob Carlson suggested that the order of §
proof in civil actions not tried before a jury should be made clear. We
suggest that a new section be added to the Code of Civil Procedure, to
read:

631.7. Ordinarily, unless tbe court otherwise directs,

the trial of a civil action tried by the court shall proceed

in the order specified in Section 607.

The Commission may consider this section to be beyond the scope of our
assignment, But the section is a substitute for the following language
which we are repealing:

20h2., The order of proof must be regulated by the sound

discretion of the court. Ordinarily, the party beginning the
case must exhaust his evidence before the other party begins.

Proposed Section 631.? is a more accurate statement than the underscored

language in Section 2042 which we are repealing.

Section 353.

We already deleted this section. (The State Bar Committee {item 7)

considered its suggestion that this section be deleted to be "most

important.")

Section 402,

The State Bar Committee considers its suggestion {ftem 8) on this
section to be "most important,”

The Committee suggests that subdivision [c) be deleted. As the ‘
Committee points out, this provision works a substantial change in existing
law. "It is believed by the Committee that Section 402(c) would work far

greater harm than would be justifled by the magnitude of any problem it

L)

MJIN 1650



might cure.” In view of this opposition to subdivision (c¢), the staff

suggests that it be deleted.

Preatzent of spontaneous and dying declarations under Sections 403 and 405.

Although the Committee does not consider its suggestion on this matier

{ ftem 9) to be "most important,” the committee apparently suggests that the

Jury be given a "second-crack” on spontaneous and dying declarations--i.e.,

that if the Judge admits the hearsay statements, he instruct the jury to
disregard them if the jury does not find that the foundational requirements
for their admission existed, The staff believes that no change should be

made in the statute.

Treatment of confessions under Sections 403 and 405. 2

The Committee considers its suggestion on this matter (item 10) to be
"most important."” The Committee suggests that we restore the "second-
crack” doctrine on confessicons and admissions of crimingl defendants. See
discussion in Committee's report at pages 6-7. This matter also concerned
some of the members of the Assembly Subcommittee on Iaw Revision., We believe,
however, that most of them were satisfied with our explanation that the change
would not be detrimental to criminal defendants.

The staff makes no recommendation on this matter. If a change 1s to
be made, subdivision (b) of Section 405 should be revised to read:

{(b) If a preliminary fact govermed by this section is also a fact

in issue in the action:

(l) The Jjury shall not be informed of the court's determination as to
the existence or nonexistence of the preliminary fact.

{(2) If the proffered evidence is admitted, the jury shall not be
instructed to disregard the evidence if its determination of the_fact

differs from the court's determination of the preliminary fact; but, if
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the preliminary fact 1ls the voluntariness of a confession or admission of

a defendant in a criminal action, the court shall instruct the jury to

determine whether the confession or admission was voluntary and to disregard

the confession or admission if the jury determines that it was not voluntary.

. If this change 1s zade, subdivision (b) of Section 402 should be
revised to read:

(b) The court may hear and determine the question of the admissibllity
of evidence out of the presence or hearing of the jury:-bui-ia-a-erimizsi
ae¥icny-the-eours-shall-hear-and-deievmine-the-auesticn-ef-the-admisgibidisy
ef-g-confescion-ev-nduiscion-af-she-defendani-out-ef-the-precence-ard-hegring

ef-ihe=guwy,
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Divigion L--J:ficial Fosice

Both Professor Davis (Exhibit YII) and the State Bar Conmittee had
comients on this division.

Flease resd with care the letter from Professcr Davis. He makes
twa foints:

First, he objects to limiting judieial notice of facis to indisputable
facts, See his discussion on pages T-13. We state in the Comment to
Section 450 that the judge msy consider disputable Tactual materials in
construing statutes, determining constitutional issues, and formulating
rules of law. Professor Davis states that this directly contradicts
the clear language of Section 450. Moreover, he states that he believes
it is irrational tc allow judicial resort to disputable factusl materials
for this purpose and not to allow & Jjudge to resort to these materisls for
the purpose of exercising discretion, formulating a decree, making judicial
policy, using judgwent, or administering his court.

The only answer to Professor Davis is that these latter ecases are
nov cases vhere the judge is taking judleial notice; he is exercising his
discretion or judgment and mey use whatever he wislies as long as he does not
abuse his discretion.

Possibly the solution to the problem (if there is one) would be to
insert "law" in place of "statute" in Secticn 450,

Second, Professor Davis points cut that we have eliminated the reguire-
mens of an opportunity to present informetion to the judge in cases where
he is taking notice of "facts" under subdivisions (g) and (h) of Seetion
k52, This is a reascnable construction of the situic, and, we believe,

an undesirable rule. We Ybelieve that the following revisiocns of the statute
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would meet the problem presenited by Professor Davis:

455, {(a) With respect tc any matter specified in
subdivision {a), (b), {e), (a}, (e), or (f) of Section 452 that
is reascnably subject to dispute, before judicial notice of
such matter mey be taken, the court shall afford each party
reasonable opportunity to present to the court information
relevant to (1) the propriety of taking judicial notice of the
matter and (2} the tencr of the matter to be noticed.

(b) With respect to any natter specified in subdivision
{e) or (f) of Section k51 or in subdiwvision {z) or (h) of
Section 452, if any party dispuies the taking of judieial notice
of such matter, the ecourt shall afford each pariy reasonable
oppertunity to present to the court information relevant to
(1) +the propriety of taking judicial notice of the matter and
(2) +the tenor of the matter to be noticed.

{c) If a party disputes the taking of judicial notice of
any matter specified in Section U452 and the court resorts to any
source of informaticn not received in open court (including the
advice of persons learned in the subject matier), such informa-
tion and its source shall be made a part of tle record in the
acticn and the court shall afford each party reasconable opportunity
to meet such information.

Note that under the revised section, an opportunity to present informstion
is required with respect to any matier of law covered by Section 452 that
is reasonably subject to dispute. This opportunity must be provided
before judicial notice is taken,

Note also that under the revised section, if a party disputes the
taking of judiclal notice of any matter of "faet” under Section U51 or U452,
an opportunity to present information must be provided, but such opportunity
need not be provided before judieial notice is taken. Hence, the judge
can take judieial notiee of these maiters without providing an opportunity
in advance; this eliminates the need for providing such an opportunity
in the great majority of cases when the taking of ncotlece will not be
disputed. Under the present section, no opportunity to present information
aprears Lo be regquired in such cases.

The State Bar Cﬁmmittee objectis ("Most important') to Section 456

(item 12). The Ccmmittee prefers tie previous version of this section.
=11~
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To zeet this objection, the staff suzgests that Section 455 be revised
to read:

456, The court shall aw Lliie earliest practicable time
indicate for the record the matiter which is judicially noticed
and the tencr thereof if the watter judiecially noticed is:

(a) A matter specified in subdivision (b}, (c¢), {d), or
(e) of Section 451, or in subdivision (a), (b), (e}, (d), (e),
or (f} of Section 452, that is reasonably subject to dispute; or

{(b) A matter specified in subdivision () or (h) of Section
152 that is of substantial consequence to the Geiermination of
the action.

This revision is consistent with the suggested revigion of Section L455.
If the previous recommendations are adopted, subdivisions (¢} and
(d) of Section 460 should be revised to read:

{c) When tsking & revieving court takes Jjudicial notice under
this section of a metter specified in Section L52 3. thas-is-peasenably
subjeet~te~didpruie-and-cf-subssantial-eansedicrce-bo-sne-deterrinntion

£-the-aetisRy-the-reviewing-esRFi-shall~eampsy=adil- the provisions
of sutdivisions (a) and (b) of Section k55 are avplicable if the
matter was not theretofore julicially noticed in the actlon,.

() If a party disputes ian-desermimimz e propriety of taking
judicial notice of a matter snccified in Section 452 tkaz-is
vengenably-subject-to~diapute-ond-of -gubstantzal-consequenee-to-the
determinatien-of-the-aesion , or the tenor thereof, £ and the .
reviewing court resorts to any source of information not received in
open court or not ineluded in the reecord of the accion ¢ Lincluding the
advice of persons learned in the subject matterl, whe reviewing eourt
saall afford each party reascactle opportuniscy o meel such information
vefore judiclal notice of the watter may be falen.

The Commission may prefer to leave sutdivision (d) in the ¥ill without change.
Section 451

The State Bar Committee (item 11) suggests that the words "true signifi-
cacion" in Section 451{e) be changed to "ordinary meaning.” We believe that
the actual meaning of words and phrases and legal exmressions is a matter
that should be judicislly noticed. Vhere expert testimony 1s necessary
'

to take judicis) notice of words that are not given their "ordinary meaning,'

the parties will have to provide such expert testimony, bul nevertheless

-1
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the matter will be one of Judiciel notice. The lanjuaze vre have included
in sukdivisien (e) is the language of the existing statute.

Division S5««Burden of Proof etc.

Te have already revised the preprinted bill to take care of objections
(items 13, 1k, 15) of the State Far Committee. The Comment that concerned
the Committee {item 16) has been revised to delete ihe discussion that
cancerned the committee since the discussion no longer is necessary.
Section 600

The State Bar Comlttee (item 1T) suggests a revision of Seetion 600
to lmprove the wording of the section. We believe that the revision is
nco an improvement .

Section 60T

The fAssembly subcommittee expressed same concern over Section 607.
They were concerned with the distinction created by the section between
penal statutes that now place the burden of proof on the defendant by
excepvions and renal statutes that do so by presumptions. No specific
sugiestions were made, however;

Section 608

The State Bar Committee (item 13) suggests that this section be
deleted. The staff recommends that the section be celeted. This suggestion
is considered by the Committee to be "most important,”

The State Bar Committee suggests the insertion of a nev article relating
to inferences in the Evidence Ccde. The Assembly subcommittee considering
the will also suggested that some provisions relating to inferences might

well be added.
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e do not think that enough can be said about inferences to warrant
the creation of a new article. Ve think all of the State Bar's suggesticns

can ve carried out by modifying Chapter 3 on Presumplions as fbllows:

CHAFTER 3., FPRESUMITICNS AND INFERENC IS

" Article 1. General
600. (a) Subject to Section 607, a presumption is an
assumption of fact that the lev reguires to be made vhen another
Tact or group of facts is found or otherwise established in the
action, A presumption is nov evidence,

(b} An inference is a deduction that may logicelly and

reasonably be drawvn from a fact or group of factis found or

otherwise establizshed in the action.

60k, Subject to Section €07, the effect of a presumption
affecting the burden of producing evidence is to require the trier
of Tact to assume the existence of the presumed fact vnless and
until evidence 1s introduced vhich would support a finding of its
nonexistence, in which case the trler of fact shall determine the
éxistence or nonexistence of the presumed fact from the evidence and

the inferences arising therefrcm and without repard to the presumpticné

Ariicles 3 and 4 of Chepter 3 of Division 5

The State Bar Committee {item 19) suggests these articles be reversed,
It would not be feasible 10 attempt to make such a drastic refision at
this late time,
Section T&L

The State Bar Committee {item 20) suggests that the words "the

matier upon which his opinion is based and the reasons for his opinion"
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be added at the end of Section 721{a). We have no objections to this
addition.
Section 731

We have already made the revision suggested by the State Bar
Committee (item 21).

Sections 760, 761, 772-774: direect and cross-examination

At the last meeting, the Commission considered a revision of these

sections designed to codify the rule of A. T. 6 S, F. Ry. v. 80. Pac. Co.,

13 Cal. App.2d 505 (1936), that a party whose interest is not adverse to
the party who called a witness may not cross-examine the witness. Another
problem considered by the Commiseion at the last meeting was expressing the
rule of C.C.P. § 2048 thet cross-examination extending beyond the scope of
the direct "is to be subject to the same rules as a direct examination.”
No action was taken on these problems for lack of time. When the meeting
ended, the Commission had asked to consider the following legislative scheme
to solve both of these problems:

760. "Direct examination" is the examination of a wiltness

by the party [predueiams] calling him.
761. "Cross-examination” is the examination of a witness

[predueed] by [am-adwewse] a party other than the party calling the

withess.

772. (a) Subject to Section 721, a witness examined by one
party may be cross-examined upon any matier within the scope of
the direct examination by each [mdversel] other party to the action
in such order as the court directs.

{b) The cross-examination of a witness by any party whose

interest 1s not adverse to the party calling him is subject to the
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same rules that are applicable to g direct examination.

(c¢) Except in a eriminal asction where the withess is the

defendant, & party may, 1n the discretion of the court, cross~

examine a wiltness upon a matter not within the scope of the direct

examination; but such exsmination shall be deemed to be direct

examination and the party examining the witness shall be deemed

to he the party who called the witness In regard to such new

matter.

Ti3. Unless the court otherwise directs, the direct
examination of & witness mist be concluded before the cross-
examination of the same witness begins.

774. A witness once examined cannot be re-examined as to
the same matter without leave of the court, but he may be re-
examined as to any new matter upon which he has been examined }
by another [advewse] party to the action. Ieave may be granted s
or withheld in the court's discretion.

The foregoing legislative scheme seems to meet the problems presented

without sericusly upsetting the existing scheme.

w]Bm
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Section T65.

The State Bar Committee (item 22) suggests in substance that this
section be revised to read:

765. The court shall exercise reasonsble control over the
mode of interrogation of a witness so as (a) to make #% such
interrogation as rapid, as distinct, se-lisdle-nnaeying-te-the
witmessy and as effective for the ascertaimment of the truth,
as may be, and (b) to protect the witness from insult and abuse.

We believe that this is a significant improvement in the section and reccm-
mend approval of this change. The revision 1s one drafted by the Code

Commission in a preliminary draft of its revision of the Evidence Code.

Section T80.

The State Far Committee considers its suggestions (item 23) on this
section to be of "major importance."

The Committee suggests that the words "and subject to Section 352"
be inserted after the phrase "Except as otherwise provided by law." We
strongly urge that this change not be made. There are many sectlions which
are subject to Section 352 and we have not included a similar phrase. We
suggest that a cross-reference to Section 352 (which is a provision of law
that otherwise provides) will be sufficient. The Comment to Section 780
also will indicate that Section 780 is subject to Sectian 352,

The Committee recommends the insertion of the words "of the witness”

in line 50 following the word "conduct."” This is an undesirable change,
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since inconsistent testimony by another witness may be considered in

testing the credibility of a witness. See Section 780(i).

Section 788.

At the hearing of the Assembly Subcommittee on Iaw Revision, some
gubcommittee members indicated that, in thelr opinion, Section 788 in ite
present form has no chance of legislative approvel. At the last meeting,
Mr. Ringer from the Office of the Attorney General demonstrated that what
we now provide in the Evidence Code will not operate in a sensible manner.
The State Bar Committee also suggests revieion of this section {items 24,
25, and 26) {changes the Committee considers to be "most important”). In
view of this expreesion of opposition, and with a knowledge of the strong
opposition of law enforcement officers, the staff suggests that subdivision
(a) of Section 788 be revised to read:

(a) Subject to subdivision (b), evidence of the conviction
of a witness few of a crime is admissible for the purpose of
attacking his credibility only if the court, in proceedings held
out of the presence and hearing of the Jury, finds that:

(1) An essential element of the crime is dishonesty or
false statement;} ew-ike-infesiion-io-deceive-ov-defvanudj~ans

(2) The crime is a felony or, if committed in this State,
is -ore yunishable asg a-felony; and '

(3) The witness Las admitied his conviction for thecrime :
or the party attacking the credibility of the witness has produced ?
ccmpetent evidence of the convietion,

The staff slso suggests that the following additionsl paragraph be added to
subdivision (b):
{6) A period of more than 10 years hes elapsed since the
date of his release from imprisomment, or the explration of
the period of his parole, probatlon, or sentence, whichever is i
the later date.

Subdivision (&) is the substance of the suggestion of the State Bar Committee
(item 26).

The State Bar Committee mlsc is concerned (item 25) that it is unclear
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whether the party attacking credibility need show the absence of any of
the circumstances specified in subdivision (b)}. In this respect, subdivi-
sion (b), as presently drafted, is consistent with other sections. The
staff belleves that no change should be wade in the statute but that this

matter should be made clear by the comment.

Section 800.

The State Bar Committee (item 27) suggests a revision of Section 800
that it considered to be "most important.” The revised section is set out
at the bottom of page 16 of their report. The staff comsiders the suggested
change to be undesirable; the witness should not be permitted to express an ?
opinion unless it is helpful to a clear understanding of his testimony.
Under the Committee proposal, it appeara s witness could express an opinion
on any matter within common experience if it was relevant to a fact in
dispute. Section 800 already provides a broad rule for admissibility of ‘
lay opinion. |

The State Par Committee (item 28) suggests that the words "expressly
permitted by law or i1s" be inserted after the word "is" in line 41 of
Section 800. The Committee considers this to be "most important." Accordingly,
the staff suggests that the introductory clause of Section 800 be revised
to read:

If a witness is not testifying as an expert, his testimony

in the form of an opinion is limited to such an opinion as is é
permitted by law, including but not limited to an opinion that isi

Section 801.
The State Bar Committee in revisions considered to be "most important”

suggests the deletion of the phrase "whether or not admissible" (item.29):
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We believe that this is a highly desirable phrase; it indicates that the
expert ray rely on reports that are hearsay, etec.

The Committee also believes the phrase "ccmmonly relied upon by
experts in forming an opinion on the subject to which his testimony
relates” is unduly restrictive (item 29). We agree, and suggest that

this phrase be revised to read: '"that is of a type esrresly-relied-uper

ky-exgerss that may reasonably be relied upon by an expert in forming an
opinion upon the subject to which his teétimony relates." The last

clause of the section prevents any abuse of this general standard.

Section Bo2.

In response to a suggestion the Committee considers to be "most
important" (item 30), the staff suggests that the following additional
sentence be added to Section 802: "Upon objection of a party, such matter
mst be stated before the witness may testify as to his opinion unless the
court in its discretion otherwise determines.” This should satisfy the
Committee and, at the same time, permits the court to dispense with the
requirement where it would be unreasonable to require such matters to be
stated before the opinion 1s given. This seems to Te & reasorstle compromise
on this ﬁoint.

The Committee also suggests {item 31) that the last clause "unless
he is precluded by law from using such reasons or matter as a basis for
his opinion" because it is unnecessary and confusing. We strongly urge
that this clause be retained; it was added at the request of the Department
of Public Works and a number of other persons also voiced objections to
Section 802 which are met by the addition of this phrase. Perhaps the

purpose of the phrase would be better indicated if it were revised to read
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“but a witness does not have a right to state on direct exsmination any
reason or matter that he is precluded by law from using as a basis for
his opinion." The purpose of the phrase is to permit the adverse party
to object before the reason or matter is stated so that the jury will not
hear the improper reason or mgtter. It is thought that an instruction to
disregard the improper reason or matier is not sufficient protection.

This is not a matter that the Committee considers to be "most importént.”

Section 803.

In response to a suggestion (item 32) which the State Bar Committee

H

considers to be "most important," we suggest that the second sentence of
Section 803 be revised to read: "In such case, the witness zay, if there

remalins a prceper basis for his opinion, then state hisg opinion after

exciuding from considerstion the matter determined to be improper.'

Section B0h4.

The State Par Committee (items 33 and 34) suggests revision of
Section 804(b). In light of these suggestions, we suggest that Section 80k

be revised 1o read:

804, (a) If a witness testifylng as an expert testifies
that his cpinion is based in whole or in part upon the opinion
or statement of another person, such other person may be called
and examined as if under cross-examination concerning ke-subjess
sRt&er-af hls opinlon or statement by any adverse parbty. . .

{b) Unless-ike-party-secking-ieo-examine- the-pefsea,upea-whese
epinioh-SF-gHateRenS - the-eNperimWithest-Rad-redted-haathe-¥ight:
apari-frop-shis-seeiion-to-cuanine~sueh~peraon-as-if-under-eresa-
examisatieny This section is not. applicable if the person upon.
whose opinion or statement the expert witness has relied is (1)

a party, (2) am-ageni-er-empleyee-of-a-pariyy-{3J-a-persen-united
18- ipteresi-with-a-party-or-for-wvhese-iumediate-benefit-she-aeliisn
ig-proseented-or-defended a person identified with a party within
the meaning of subdivision {d) of Section 770, or &84 (3) a
witnese who has testified in the action concerning the opinion or
gtatement upon which the expert witness has relied.
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We believe that this revision takes care of the mattiers that concerned

the State Bar Committee. In addition, we believe that the persons

mentioned in paragraphs (2) and (3} of existing Section 80M(b) are more

fully and accurately described in Section 766(d). Hence, we have substituted

8 cross=reference to Section 766(d) for these items.

Section 830

The Committee's comment concerning Section 830 (item 35) is no longer
significant since Section 830 has been deleted.

Opinion as to value of property or compensation.

In a change considered to be "most important," the Committee suggests
(item 36) that an additional sectlon be included to deal with lay opinion
as to the value of property and services. We beliewve that this is
unnecessary in view of the suggested revision of Section 8C0 to. recognize
that lay cpinion may be given on matters permitted by law.

Section 870

The Cormittee suggests (item 37) that subdivision {b) be clarified.
Subdivision {b) might be revised to read:

(b) The witness was a subscribing witness to a writing,
the velidity of which is in dispute, signed by the perscn

whose sanity is in question and his cpinion relates to the
sanity of such person at the time the writlng was sigred; or

Since subdivision (b) is language of an existing statute, we question whether
this revision is necessary or desirable.
Section 894

The Committee (item 38) believes that it should bé made cleer that
a party may call his own expert witness. By implication this is permitted
by Section 894. However, we agree that it should be made clear and suggest

that the last sentence of Section 894 be deleted and a new section=-Section

897=--be added to read: _ope MJN 1665
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897. DMNothing contained in this chapter shall be deemed
or construed to prevent any party to any action from producing
other expert evidence on the matter covered by this chapter; hut,
vwhere other expert witnesses are called by a party to the action,
their fees shall be paid by the party calling them and only
ordinary witness fees shall be taxed as costs in the action.
The proposed section is hased on Section 733 of the Evidence Code.
Section 895
The Committee (item 39) notes (but does not recommend) & change that
has been proposed (in & report of the Committee of the State Bar Conference)
to this section. The change is an important substantive change and one
that the staff considers undesirable. We strongly urge that it not be

made.

Section 896

The Cormittee also notes (item 39) a constitutional gquestion with
respect to Section 896. Section 896 mey operate to resolve the issue
against the defendant if he refuses to take a blood test. The guestion
is in part whether a blood test can be required of a criminal deferdant.
We do not believe that any attempt should be made to revise the statute
in light of this constitutional guestion. (We took the position in our
origiral selfelncrimination recommendation that a blood test could be
required of a criminal defendant.) This is not a matter that the Committee
considers to be "most important” nor does the Committee recommend that
any change be made in the statute.

Section 512

We have revised the Comment as suggested by the State Bar Committee

(item 42).
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Section Q14

The Cormittee notes {ltem 40) that Section 914 will require the
State Industrial Accident Commission, for example, to obtain a court
order compelling a witness to answer before he may be adjudged in contempt
for refusing to disclose privileged information. The Subccmmittee on
Law Revision seemed to take the view that Section 914 was a reasonable
requirement. Hence, Wwe urge that the Commission reaffirm its decision at

the October meeting not to limit this section.

“Phe

MJN 1667




()

Section 958

The Ccmmittee suggests (item L41) that the phrase "including but not
linited to an issue concerning the adequacy of the representation of the
client by the lawyer" be deleted. /lthough the Copmission discussed.this
at the last meeting and determined tc retaln the plhrase, we btelieve that
the revised comment to this section makes this matver entirely clear and,
hence, we see no reason why we should not accept the suggestion of the
State Bar Committeel
Section S81

The State Bar Committee strongly urges (item L42) that Section 981 be
deleced: We believe that the deletion of this section would be highly

undesirable, In Pecple v. Pierce, 61 A,C. 977 (Cct. 1964}, the Supreme

Court held that a husband and wifle vho conspire only betveen themselves
ggainst others cannot claim immunii;: from prosecucicn for conspirgcy on

the Tasis of their marital status. The court poinicd oul that the contrary
had been the rule in California since 1889 and overruled cases holding

that a husband and wife could not conspire between ‘hemselves. The court
staved:

The present case involvec, not one spouse vho has conspired
vith third persons sgainst the other spouse, buc a husband and
wife who together have conspived against others. They now railse
the stale contention that they should be protected from the law
of conspiracy in the interest of their domestic harmony: The law,
however, poses no threat to their domestic harmony in lawful
pursuits: It would be ironic indeed if the lair could operate to
zrant them absolution from criminal behavior on the ground that
it was attended by close harmony. Their situvaticon is akin to
that of a husband and wife wie can both be punished for committing
a crime when one abets the other. [Citation omitted.] Moreover;
even in suech situations dcmestic harwmony is amply protected, since;
rith certain exceptions not relevant Lere, one spouse cannot testify
agzalnet the other without the consent of both.

~25-
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I. ig dmportont to note that the Drilence COode pivos 2 Lllngss srpousc
a privilege not to testify sgainst her spouse. Thus, the ~rotection

referred to by the court is still retained so long a5 tie spouses do not

testify. However, if both spouses are parties and one spcouse does
tesuily, that spouse may be compelled to disclose o comiunication that
was made, in whele or in part, ic enable or aid anyone to ccamit or plan
to comuit a crime or a fraud because of Section 961. In addition, even
thcrsh neither spouse testifies, Oeciicon 981 provides an exception that
pernits an eavesdropper to testify. {Under existins lav, the eavesdropper
ca:r testify because the marital cornmications privilege dees not prevent
hic testimony as to any marital eormmnication. )

In connection with Section 901, as indicated above, it is important
to note that the privilege for coniidential marital communications has
been breadened to provide protecticn against disclosure of such communica-
ticne by anyone, while the existing law is limited ¢ preventing diselosure
by 2 spouse. In view of this broad scope of the marital ccimunications
privilegze, it will operate to exelude what often vill be important evidence of
the conspiracy.

The basic policy ouestion is vhether the marital privilege is to provide
prouection to communieations made o enable or ald one to commit or plan to
copnii a crime or fraud. To say that two persons may conspire together with
immunity rerely because they are married seems undesirable as a matter of
public policy. &4s the court states in the Fierce case: "There is nothing
in tlhe contemporary mores of married life in thils state to indicate that
gitlier a husband or wife is more subject to losing himsell or herself in
the erdininal schemes of his or her spouse than a bachielor or & spinster

is Lo losing himself or herself in ihe eriminal schemes of fellow cconspirators.
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Spovsehocd may afford a cover for criminal conspiracy. It should not

alsc afford automatically s blanizet of immwmity frow criminal responsibility."
It is not unlikely that the Supreme Court would recornize the

excepiion provided by Section 981 if an appropriate case were presented.

Buu 1if we do not provide this exception in the statute, it will not exist;

the court cannot create exceptions to the privilege, Jor under the Evidence

Cacde such exceptions may be created only by statute.

Secoion 1010

Duwring the last year, we have received couments from a number
of nersons suggesting that the definition of "psychotherapist” be
lirived to peychiatrists and certilied psychologisis. The Commission has
consistently refused to so limit the definition.
Mr. Westbrook states the situation well, the staff believes, in his
report to the State Bar Committee:

ce BSerious problems arise from the over-lapping definiticons
of "patient” in Sections 971 and 101l. For the physician-patient
privilege, "patient" is defined as a person vic consults or sutmits
to an examination by a physician "for the purpose of securing a
Giagnosls or preventative, palliative or curacive treatment of his
physicg]l or mental or emotiocnal condition.” Tor the psychotherapist-
patient privilege, the words ''physical or" are climinated but the
vords "mental or emoticnal” remain., How then is a Judge to tell
vhen consultation with a physician 1s in his role as such or in his
role as "peychotherapist.” The comment to Section 1010 wisely points
out that many doctors who are not psychlatrists render valusble
service in that field and that the line between organic and psycho-
scmatic illness 1s indistinct. However, these two considerations
are at odds with each other and the problem posed above can be
revolved in only one of two ways, neither of which is completely
satisfactory. On the one hand, the definition of "rsychotherapist"
can Le narrowed so as to include only psychiatrists and certified
psychologists. On the other hand, the physician-patient privilege
can be narrowed to include only consultation as to "physical"
condition. Of the two alternatives, the writer Tavors the former.
HGequiring the courts to determine whether a condition is "physical”
as distinguished frcm "mental or emotional” before celermining which
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privilege applies is just not practical. On the other hand,
diselosures which reguire greatser protection than afforded
vy the physiclan-patient privilege will be madc infresquently
0 a physiclan who is not or is not reasonably telieved to
Tte a psychiatrist.
The s.aff strongly prefers the alternative of 1limiting the definition of
psychotherapist to include psychiatrists and certified psychologists. It
is Cifficult to 1imit the physician~patlent privileze to only cases
involving "physical " ailments, since most allments are in fact based in
part on emotional factors. Accordingly, we suggest that Scetion 1010 be
revised to read:
1010. 4As used in this article, "psychotherapisi' means:
{a) A person authorized, or ressonably telieved by the

patient to be authorized, to practice medicine in any state or

natlon who devotes a substantial portion of his {ime o the

practice of psychiatry) or
{b) A person certified as a psychologist under Chepter 6.6
(commencing with Section 2900) of Division 2 of the Business and
Frofessions Code.
In view of the fact that a substantial number of persons have cbjected fo
the definition of “"psychotherapist,' we believe .soue revision is desirable.
The i,:ate Bar Committee states that this matter is "most important.”

Sectition 1060

The State Bar Committee {item L45) suggests that the "trade secret"
privilege be deleted or limited. Accordingly, we suggest that Section
1060 e revised to read:

1060. If he or his agent or employee claims the privilege,

the owner of a t¥ade secret process or developuent or of secret
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research has a privilege to reluse to disclose <the secret,

ard to prevent another from disclosing it, if the allovance

of the privilege will not tend to concesl fraud or ctherwise

work ingjustice,
This revision will ﬁake the section comsistent with the discovery statute
which provides protection against discovering "secret processes,
develorments, or research.," The Stale Bar Committee considers this
macicy to be "most important.”

Section 1150

The State Bar Committee's cbjection (item L47) concerning the Comment
to tidls section can be met by revising the Comment. Ve will do this.

The S3tate Bar objects to the .enlargment of the scope of inquiry
into jury misconduct. See item 40. This is a policy matter for the
Commission, We believe that our fecommendation relies sense. It should
be noted that the members of the fssembly Interim Comnittec on Taw

Revision had scme concern about this change in law,

DIVISION 10. IREARSAY EVIDENCL

General format

Though recognizing the lateness of their suggestlon, the Committee
sussests (item 50) that econsideration be given to changing the format of
staling the exceptions to the hearsay rule. The stalf{ recommends sgainst
this suggestion for two reasons, First, the suggesied format is not
tecinically accurate because the hearsay rule is applicable to each of the

wmasicrs stated in the eXeeptions; tuey are merely exceptions to & rule that
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is epplicable to the situation, Jecond, we are ccmmiited to the present
format not only in the hearsay division itself bucv also in numercus other
secuiong scattered throughout the vidence Code. It would be extremely
vasteful and conducive to error to completely covernsul the present format
at this late time.

Secuion 1200

Ve have revised subdivision (a) because the noun modified by the final
"that is" clause is not immediately clear without the revision.

Seciion 1202

The Commission directed the staff to revise this section, but did
nov agpmove any specific language. We suggest the Tollowing:

1202, Evidence of a statement or other conduct by a
ceclarant that is inconsistent with a statement by suech
declarant recelved in evidence as hearsay evidence is not
insdmissible for the purpose of attacking the credibility of
+the declarant though he is given and has had nc opportunity
to explain or to deny such inconsistent statement or other conduct.
Any other evidence offered tc atiack or support the credibility
of the declarant is admissible if it would have been admissible
had the declarsnt been a witnecs at the hearing.

SBection 1203

Section 1203 should be consisuent with Section GOb (see discussion,
supra, concerning Section 804)., Ve believe the Cormittee's suggestion
(iten 29) can best be effectuated by the following:

(a) Exeeph-as-previded-in-subdivisiens-L{u}-and-{a}; The
declarant of & statement that is admitted as hearsay evidence
may be called and examined as if under ecross-examirgtion
conecerning the statement asd-ive-subjiest-matser by any adverse
party.

{(b) Unless-the-parby-sceking~te-enamine -the~declarant-Eas
che-vighs-aparb-fren-shis-seesisn-So-ergpa-onarine -she ~-deetarand |
tn-the-aesisny This section is not applicaeble if the declarant '
is (1) a party, (2) az-asgent;-partners-cp-eEplerec-af-a-parsyy
%aé-a-fefsen-ani%eé—iﬁ-iatefe5%-wiﬁh—a-ﬁar%y~es—?ey-yﬁsse-isaeéiate
benefii-the-peticn-i6~Ersaeaqzcd-g¥-defandady a person identified
vith a party within the meaning of subdivisicn {¢) of Becticn 776,
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or £44 (3) a witness who has testified in the action
concerning the statement .

Section 1224

The staff takes no position with respect to lie Comuittee's opposition
t0 Cection 1224 (see item 51); tais is a question of policy to be
devermined by the Commission. The Ccammittee comsiders the deletion of
tlis section to be "most important.” It might be helprful, however, to
indicate that the section has limited application. Thus, it applies only
to uvnauthorized, nonspontanecus, nonineulpatory statements of agents,
pariners, or smployees.

section 1224 is based on URE Rule 63({9)(a). I: goes beyond existing
Califcrnia law since the only siaterents admissible under existing law are
those that the principal has authorized the agent <o nake,

o action need be taken in regard to the Commitvtee's second suggestion
(item 52) if the Commission approves the Committee's first suggestion in
regard to Section 1224, However, i the Commission rejecis the Committes's
suggestion in this regard, subdivision (d) of Section 1224 should be revised
to read:

(d}) The evidence is olfered either after the court is

persuaded of the facts speciiied in subdivisions (a) and (b}

or, in the court's discretion as to the orger of proof, subject

to such proof.

Bection 1226

Commissioner Sato suggests that Section 1226 Coes not indicate
elearly enough that a declarant's admission of a parvy's nonlisbility is
adnissible under 1226, He suggests that it be reviced to read as follows:

1226, When a right , [s#] title , or interest in any property
or claim asserted by a party to a elvil action reguires s deter-
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mination that a right , [ew] vitle , or interest exists or
existed in the declarant, evidence of a statenrent nade by

the declarant during the time the party now clairs the
declarant was the holder of il right , [s#] title , or
interest is as admissible arainst the party as it vould be if
offered agalnst the declarant in an action iuvolving that
right , [ew]) title , or interest.

Secuion 1227

The staff has no objection to the Committee's suszestion (item 53)
to Givide Section 1227 into two separate sections io read:

1227, Evidence of a statement by a mincy child is not
made inadmissible by the hearsay rule if offerec against the
plaintiff in an action brought under Section 376 of “he Code
of Civil Procedure for injury to such minor child.

1228, Evidence of a statement by the deceased is not
made inadmissible by the heersay rule if offered against the
plaintiff in an action brougsit under Section 377 of the Ccde of
Civil Procedure.

Section 1237

The staff recommends ageinst the Committee's suszestion (item 5%) to
1init the writirgs admissible under this exception to those that are
recorded verbatim or that the witness hirself autheniicated at the tine
the statement was made, We oppose this suggestion because it 1s too
1imiting. For example, if an eyeviiness to an accident narrates in detail
the things that he obgerved at the scene and a persoca records only the
periinent information narrated, such as the color of the vehicle involved,
its license number, and a descripilon of the driver, it would seem much
too limitingz and inappropriate to eiiclude such a writing merely because
it did not record verbatim the witness' account of vhat he was doing at the
tine, where he had ccme from, how he was feeling, tne shock he experienced
at seeing the incident, and like matters. It woull seem to be g sufficient

guarantee of trustworthiness to satlsfy the requisiics already specified in
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subdivisions (a}=(ad) of Section 1237, and particularly subdivisions (c)

and (a), IFf the witness who recorded the statement satisfies the conditlon
specified in paragreph (d) by testifying to the accuracy of the recorded
stacement, this would seem to be a sufficlent guarantee of its trustworthiness
without also requiring similar authentication by the declarant at the time

the statement was made or a verbatim recording of vhat was said on the
previous occasion. The Committee dces not comsider its suggested revision

to be "most important."

Seccion 1241

The staff takes no position on the Committee’s cpposition to Section
12541 (item 55). This is a question of policy to be determined by the
Corriission. Section 1241 is based on URE Rule 63{4){a). Although the URE
cgituent to this rule states that it is a well-recognized eiceptlon, no
California case 1n point has been Tound. The matters made admissible by
Section 1241 might now be admissible under the res sestae rationale, and
the Commission at one time belleveld this exception o be desirable in order
to clarify an otherwise obscure matier. The Commiisee considers the deletion
of this section to be "most important.”

Section 1242

The staff concurs in the substance of the Commiltee's suggested revision
of Cection 1242 (item 56) and sugiests the following language to accomplish
this result:

1242, FEvidence of a statement made by a (ing person
respecting the cause and circunstances of his death is not
made inadmissible by the hearsay rule if the statement weas
made upon his personal knowledse and was made under a sense of
impending  death and in the Dbelief that there was no hope

¢f his recovery.
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Seciion 1250

Cur Comment to this section explains that under existing law "a
stasement of the declarant's state of mind at the time of the statement
is admissible when that state of mind is itself an issue in the case.
+ « « A statement of the declaranti's then existing state of mind is
also admigsible when relevant to show the declarant's state of mind amt
a tine prior to the statement." The firet statement clearly appears in
Section 1250(a)(1). The second statement is contained in Section 1250, if
at all, in Seetion 1250(a)(2). The rationale seems to be that the then

existing state of mind is evidence of a previously existing state of

minc from which an inference to the declarant's acts or conduct is permissible,

Bug, if the previously existing stale of mind is the only matter in issue,
it is difficuit to see any basis for admissibility under Section 1250,
This apparently is a change in the California law tihat we dldn't intend.
We tlink the defect mey be cured by revising peragraph: (1) to read:

(1) The evidence is offered to vrove [sweh-thor-emisting]

the declarant's state of mind, emotion, or physical sensation when
it ieg itself an issue in the action; or

The staff believes that the statement in subdivision (1) of Section
1250 1s sufficiently clear in meaning as stated and recormends sgainst
the Committee's suggested revision (item 57). Subdivision (b) excludes
evidence that is otherwise admissible under this sectilon when it is offered
to prove the fact remembered or belileved. This is clearly stated in the
existing subdivision but is not accuratly reflected in the Committee’s

sugzested language.
Sections 1271{b) and 1280(b)

The staff recommends against the suggested addition (item 58) to
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this subdivision of langusce that aprpears to Le too restrictive. The courts
nowr require such personal Inowledpe where such & requirement is hecessary
to shovw a record's trustworthiness. But, construed literally, the

sugoested langusge would exclude cdata detected and recorded by machine
because based on no cne's personal linowledge. Requiring the judge to be
persvaded of a record's trustworthiness seemg a sufficient basis for
alnissibility. Morecver, the present langusge retaine existing law. The
Camrittee considers the suggested revision to be “most important.”

Sections 1282 and 1283

These sections codify existing statutory provisions. Hence, we oppose
the substance of the Committee's suggestion {item 5¢) %o restrict the
spplicability of these sections to courts only. Any restriction of the
type suggested by the Committee would materislly change the existing law
which we do not believe is warranted in this case,

Section 1290

e approve the Ccumittee's suggestion (item 60) to delete the words
"or arfirmation" appearing in the introductory clause at line 25. The
definition of "oath" (Section 165) is sufficient to include affirmation.

Sections 1291 and 1292

e recommend agsinst the Committee's suggestion (item 61) to revise
subdivision (a) of Seetion 1292 to include paragraph (1) thereof in the
introductory clause. This is because paragraphs (1) and (2) of Section 1291(a)
are siated in the disjunctive while paragraphs (1}, {2), and {3} of Section
1202(a) are stated conjunctively. llence, it is apparent from the face of
of “ection 1292{a)} that three conCitions must be saitisfled, while as to

subdivision (a) of Section 1291, only two conditions need te satisfied:
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una-ailability of the declarant and elither of the conditions speclfied
in peragreph (1) or paragreph (2)-

Secticns 1290-12¢2 (Ariicie 9)

le oppose the Comittee's surrestion (item 62) %o add a section to
Article 9 to make it clear that the discovery provisions in the Code of
Civil Preocedure govern the admissibility of depositions in the same actiom.
We believe that & section such as <hat suggested would be unduly confusing
since there is nothing in Article ¢ that casts doubt upon the validity
of ©the Code of Civil Procedure provisions, We will include under Article
9 a cross~reference to the provisions of the Code of Civil Procedure
governing the admissitbility of depositions in the same action.

Section 1451

tn page 68, line 35, after "Title 4," "Part 4,” should be inserted.

Civil Code Sections 3544-3548

The new Maxims of Jurilsprudence added to the Civil Code do not sound
to the Legislative Counsel like maxims of jurisprucence, "or, at any rate,
do hol seem to be of the same characier as the principles expressed in

precent Sections 3510-354%3 of the Civil Code." See item 3, Exhibit II,

Section 152 {of Preprint Senate Bill No. 1)

In accordance with the suggesiion of the Legislative Counsel, this
seculon should be revised te read:

152. Sections 2 to 151 of this act shall szke-effeed
become operative on January 1, 1967.

-36n
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November CUR FILE NUMBER

921,499-30

John H. De Moully, Executive Secretary
Callfornia Law Revislon Commission
Room 30 Crothers Hall

Stanford University

Stanford, Californlia

Dear John:

Enclosed herewith please find 15 coples
of the comments on the proposed Evlidence Code by the
Committee to Consider the Uniform Rules of Evidence
of the State Bar of California. These comments reflect
the results of the meeting of the Committee held on
October 29 and 30 as well as the work of the respective
secticons of the Commlttee prior thereto.

Inasmuch as we are anxlous to have the comments
in your hands well in advance of the Commlssion's
November meeting, the text of the comments has not been
reviewed by the individual Commlittee members. If such
review produces any significant changes, I will inform
you at once. Also, because of the short time factor,
we have not attempted to expand upen reasons for positions
of the Commlttee which are already known to the Commission
or which are readily apparent from the context of the
comments. We will, of course, be pleased tc elaborate on
any of the comments 1f the Commisslon or 1ts staff so
desires.

In view of the Committee's responsibllities
to the Board of Governors of the State Bar, it wlll be
greatly appreciated 1f you will furnish toc me as soon
as posslble after the November meetling of the Commission
a summary of the action taken by the Commiassion with
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#2 - John H. De Moully, - 11/3/64
Executive Secretary

regard to each of the numbered comments. In this way
the formulation of the Commlttee's final recommendation
to the Board of Governors will be greatly facilitated.

Sincerely (-jours,
Philip ? Westbrook, Jr., irman
Commlitfee to Conslder the
Unlform Rules of Evidence,

State Bar of California

PFW :dp
enclosure

ccs Commlttee Members

¢ce: Albert D, Barnes, Esq.
ce: Steven H. Welch, Jr., Esq.
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STATE BAR QF CALIFORNIA

COMMITTEE TO CONSIDER THE UNIFCRM RULES
OF EVIDENCE

November 2, 1964

Comments upon the proposed Evidence Code

The following comments are directed to the pro-
vislons of the proposed Evldence Code as they appear in
the initlal printing of Preprint Senate Bill No. 1. For
convenlience of reference, the recommendations of the Com-
mlttee are numbered serially. Those recommendations con-
sldered by the Committee to be most important are marked
by an asterisk. Whille the Committee belleves that these
recommendations are reasonably complete, additlonal re-

commendations may be forthcoming upon further study.

DIVISION 1. PRELIMINARY
PROVISIONS OF CONSTRUCTION

1. The effective date provisions of Section 12
are susceptiblé to the Interpretation that the rules cof
evidence would change in a hearing 1ln progress on December
31, 1966. Such a result would work manifest Injustice by
making different rules of evidence applicable to different
partlies and different witnesses in the same hearing. The
Committee suggests a proviso making it clear that the rules
of evidence in effect upon the commencement of any hearling
in progress on December 31, 1966 shall continue to apply
untll the close of such hearing. There 1s no objectlon
to making the new rules applicable 1n subsequent hearings

in the same action.
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DIVISION 2. WORDS AND PHRASES DEFINED

The Committee 1s of the view that the definitions
in this dilvision should be confined to those of general
application throughout the Code, while definitlons having
primary application to particular divislons should be con-
tained within those divlsions. As now drawn, the Code does
not purport to include all definitions in Division 2. For
example, definitions relating to the method and scope of
examination are included in Sections 760, 761 and 762 and
definitions having primary application to privileges are
contalned 1in Sectlons 900~905, inclusive. However, Division
2 does contain several definitions which have primary, 1f

not execlusive, appllcation to a particular divlision.

The inclusion In the general definltlion division
of some provislons having primary application to particular
divisions may result in thelr being overlcoked under some
¢lrcumstances. To some extent, the lnclusion of highly
speclallized definitions in the general deflnlition division
leads to confuslon because the slignificance of the definition
is not Immedliately apparent. Conversely, the ineclusion of
speclalized definitions with the particular subjJect matter
to which they relate facilitates understanding of that

subJect matter,

2. The foregolng views apply wlith particular
force to those definitions which relate primarily to the
hearsay rule. These include the definition of "declarant"
in Section 135, the definition of "statement” in Section 225
and the definition of "unavailable ag a witness" in Section

240. "These definiltions could well be incorporated in the

MJIN 1683



hearsay divislon as they were 1n earlier drafts of the Code.

If the Commlsslon 13 of the view that reference to these

A

definltlons 1n the general definltlons sectlon 1s lmportant,
the problem could be handled as 1n Section 150, which simply
states that "hearsay evidence" 1s defined in Section 1200.

3. The Commlttee's view also applles to the de-
finitions of the "burden of producing evidence" and "burden
of proof" contained in Sections 110 and 115. These definitions
have pecullar appllcatlion to Divislon 5 and the presentation
of that subject matter will be more comprehensible 1f these
two definitlons are included within that division.

4, To a lesser extent the same concept appllies to
the definition of "writing" in Section 250, which has specilal
significance In connectlon with Divislon 11. However, in
this 1lnstance, 1t 1ls probable that the word has appllcatlion
in a number of other divisions and 1t may be that the problem
could best be solved by inserting a section in Division 1l
referring back to the definiltion of "writing" in Section 250.

5. The Commlttee is elso concerned by the absence
of any definition of the word "witness." At present, the
Commission proposes to leave the deflnitlion of witness 1n
Section 1878 of the Code of Civil Procedure intact as a part
of the miscellaneous provisions of that Code. Undoubtedly,
some definitions of the word 1s necessary 1ln the Code of
Civil Procedure. However, the Evidence Code uses the word
"witness" in a restricted sense. For example, the provisions
relating to the hearsay exceptlon regarding former testlmony
treat witnesses at former hearings or trials of the same

actlon and witnesses 1n all other actlons or proceedings
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simply as declarants. The Commlttee suggests the following
definition:
"tWitness' is a person whose testimony under

cath ig offered or received in evidence at the

hearing."
The only problem occurring to the Committee under this
definition 1s the status of persons testifylng at deposlitions
In the same actlon. However, in view of our liberal discovery
rules, the principal impact of the Evlidence Code upon deposi-
tion procedure i1s in connection wlth privileges and that
division 1s made broadly applicable to all proceedings in
which testimony can be compelled by the special definitions

contalned thereln.

DIVISION 3. GENERAL FROVISIONS

*6. Section 311{b) gives the court only two alter-
natlives where foreign law 1s applicable and the court is
unable to determine 1t. If the first of these-alternatives
1s unavailable, the court can only dismliss the action without
prejJudice. This actlon can be extremely drastic in situations
where there are problems under the statute of limitatlons
or problems 1n reobtalining personal Jurisdie¢tlion of non=~
resident defendants. The Committee is of the vlew that the
court should be given further discretion with respect to the
disposlition of cases falling wlthin this sectlon, so as to be
able to retaln Jurlsdiction of the case where the ends of

Justice require it.

¥7. Section 353 1s based upon U,R.E. 3. In its
tentative recommendation and study on Article I, dated

April, 1964, the Commission disapproved this rule. The
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Commltee approved the Commisslion's poslition at that time

and stl1ll belleves that the reasons given by the Commission
in the tentatlive recommendatlon and study are vallid. In
Jurisdlictions where the narrowlng of issues before trial

1s not as highly developed as in Callifornia, there may be
reason for a provision similar to Section 353. In Californiea
the sltuations where Sectlion 353 would have meaningful
application are relatively few. On the ¢other hand, substan;
tlal Injustice could result from arbitrary determination of
a court that there was no bona fide dispute as to a parti-
cular fact desplte the protestations of a party to the con-
trary. Many times the significance of a particular fact
may be lost upon the court untll a trial is well advanced
and the efficient administration of Justice 1s not likely

to be significantly impeded by reserving to the parties

the determinatlion whether a particular fact is lndeed in
dispute. The Committee therefore recommends that Section

353 be deleted.

# 8, Sectlon #02{c) provides that, in determining
the exlstence of a preliminary fact, exclusionary rules of
evidence do not apply except for Section 352 and the rules
of privilege. This provision works a substantlal change in
exlsting California law. In actual litigation, the deter-
mination of a preliminary fact may be as lmportant or more
importént than other phases of the trial. It 1s seldom
that admissible evidence 1s excluded under existing practice.
On the other hand, the proposed change in the law would
permlit the admission of highly prejudicial evlidence even
where the preliminary fact was shown solely by evidence

which would be otherwise inadmissible. In the draft comment
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to this section distributed on October 19, 1964, the Com-
mission hypotheslzes the exclusion of a spontaneous declara;
tion where the only evidence of spontaneity 1s the statement
1tself or the statements of bystanders who no longer can be
ldentified. It is difflcult to see how such a statement
could be admitted even under the proposed change unless there
exlsted circumstantial evidence of spontaneity, which in any
event would be admissible. It is believed by the Commlittee
that Section 402(c) would work far greater harm than would

be Justified by the magnitude of any problem 1t might cure.

9., The Committee is divided in its view with res-
pect to the treatment of spontaneous and dylng declarations
under Sectlons 403 and 405. A substantlal segment of the
Bar bellieve that the deftermination whether the requisite
standards of these hearsay exceptions have been met should
be subject to final determination by the Jury. The Committee
believes that the structure of these sections would not be
seriously affected by recognizing this sentiment and that
the addition of a subdivision {5) to Section 403(a) would
assure more uniform support from the Bar. This édditional
subsection could read as follows:

"Phe proffered evidence is a statement

subject to the provisions of Article 4 of
Division 10 of this Code and the preliminary
fact 1s whether the requisite standards of a
hearsay exception contained in sald article

have been met."

#10, The Committee belleves that the impact of
Sections 403 and 405 1n the area of confessions is un-

desirable. A criminal defendant should have the right to
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have a Jury determine all material aspects of the case per-
talning to his guillt. Assumlng & case in which & confession
plays an important part, the mere fact of the confession may
have a prejudlclal effect with the Jury. While it is true
that under Section 402(b) the defendant may request that the
evidence as to the voluntariness of the confession be heard
before the Jury, it is likely that the court will instruct
the Jury that such evlidence went to a question that was not
thelrs to determine and which they must dlsregard. Even
without such an inatruction, the defendant would lack the
benefit of having the Jury instructed on the significance

of voluntariness in a genfession. Generally, the Evidence
Code protects the rights of the criminal defendant. The
ultimate determination of the voluntariness of a confession
should he finally determined by the Jury for thls same

reason.

DIVISION 4. JUDICIAL NOTICE

11, Section 451{e) has been added since the
tentative recommendation and study of the Commission re-
lating to Judicial notice under date of April, 1964, It
is based directly upon the language of subdlivision 1 of
Section 1975 of the Code of Civil Procedure. While no
difficulty appears to have arisen under the Code of Clvil
Procedure language, the term "true signification” implies
a single or precise meaning of words and phrases and legal
expressions which is contrary to experience. The Commlittee
suggests that 1t would be more aceurate to state that the
"ordinary meaning" of all English words and phrases and of
all legal expresslions may be Judicially noted. This
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phrasing would reccgnize the possliblllity of extraordinary
meanings which are the subJect of proof 1n appropriate

situvations.

*#12. As now drawn, Sectlon 456 requires the judge
to 1ndlcate promptly In the record matters he proposes to
Judicially notilce only if they are "reasonably subject to
dispute.” This injects & subjectilve factor on which reason-
gble minds might well disagree and upon which the parties
are entltled to be heard. In the tentatlive recommendation
and study on thils subject dated April, 1964, the Commission
recommended an indicatlon 1n the record at the earlilest
practical time as to all matters of whlich Judieial notice
was belng taken, except those 1n Section 451{(a). The rea-
song glven by the Commlsslon at that time for thia require-
ment are scund and the Commlttee recommends that the Com-
mission return to its Aprill, 1964 position. For the reasons
stated 1n the preceding paragraph, the Committee does not
believe that subdivision (e) of Sectlon 451 should be made

an exception to this requirement.

DIVISION 5. BURDEN OF PRODUCING
EVIDENCE, BURDEN OF PROOF AND PRESUMPTIONS

13, The Commlttee 1ls of the oplnlon that placing
the proviéions relating to the burden of producling evidence
before those relating to the burden of proof is 1llogical
and confusing. The Committee suggests reversal of the order

of Chapters 1 and 2 of thls dlvlisilon.

*#*14. The Commlttee is strongly of the view that

the second sentence of Section 510 is unnecessarlly obscure
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and confusing. The Commlttee agrees that the burden of
proof does not always lle on the party having the affirmetive
of the 1ssue. However, 1n most situations where the burden
of proof should not be placed on the party having the affir-
mative of the lssue, the pollcy conslideratlons suggested by
the present text of the second sentence of Section 510 (and
perhaps other policy considerations) will have resulted in
a rule of law placling the burden. In the absence of such
rule of law, there 1s no sound reason why the second sentence
of Section 510 should not read:

"Otherwise the burden of proof 1s on the party who

has the affirmative on the specific issue."
Adoptlon of thls approach would mean that futare assignments
of burden of proof to parties other than those having the
affirmative of an lssue could he made only through leglslative
enactment. However, thls result 1s appropriate where such
asslgnment depends upon conslderations of publie policy.
The approach here suggested has the virtue of definltness
end certainty with resulting fairness to litigents which
. cannot exlst 1f the assignment of the burden of proof 1s
not determinable until such time as the trial Judge may

reach a declslon on the gpecific 1lssue.

*¥15. The Commlttee 1s also strongly of the view
that the second sentence of Sectlon 500 1s abstruse, obscure
and confusing. In the asslgnment of the burden of producling
evidence, policy conslderations will play & part but 1t 1s
doubtful that thelr rcle wlll be as strong or as definite
as with regard to the burden of proof. In any event, there
1s no sound reason why the burden of produclng evlidence

should be left in limbo until a particular issue comes up in
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the course of a trial. If policy consliderations indicate
that the burden of producing evidence should be asslgned
to someone other than the party having the affirmative of
the issue, they will have found expression in a rule of
law. Therefore, the Committee suggests that the second
gsentence of Section 500 read as follows:

"Othefwise the burden of producing evidence

i1s initially on the party who has the burden

of proof on the specific issue.”
If the Commisslon feels that this language 1s teo inflexible,
it could be qualifled by adding a proviso that the court
may determine that the burden of producing evidernce is on
an adverse party when 1t appears that he possesses pecullar

knowledge of the facts concerning the speclfic issue.

¥16. The Committee 1s concerned about the dis-
cussion of the burden of proof in the first two paragrasphs
appearing on page 502 of the comment dlstributed under
date of October.1l9, 1964, It disagrees strongly with the
propogsition that the burden of proof ls to be determined
only at the close of evidence and the propositlon that the
burden of proof does shift on a gpecific lssue. The example
glven with regard to proof of arrest without a warrant does
not prove the Commission's point. On the contrary, the
lburden of proof on the speclfic issue whether an arrest
was made without a warrant 1s always on the party claiming
that it was not. The burden of proof upon the specific
lssue of probable cause 1s always on the party claimling
probable cause. The Commission's comment confuses the
ultimate issue {lawfulness of arrest) with the specific

1ssues.

10.
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17. Sectlon 600 invoclves a change of wording
since the Committee last gave conslderation to the sectlon.
Although 1t 1s not of major importance, the Committee
belleves that the draftsmanship could be Iimproved by changing
the word "when" in 1ine 43 of page 26 of Preprint Senate Bill
No. 1 to "from" and deleting the word "is" in line 4k of
page 26.

¥18. The provision of Section 600 that & pre-
sumption 1s not evidence has coccasloned extended discussion.
While 1t 1s unlikely that unanimity willl be reached with
regard to the ellimination of the concept that presumptions
are evidence, 1t 1= felf that a part of the adverse reaction
to this proposal arises from fallure to spell out the rela-
tionship between presumptions and Inferences in the Evidence
Code. The only mentlon of inferences In the Code 1tself is
in Section 608. The first two aenﬁences in that sectlon
are confusing and; so far as they deal with permlssible
Inferences, they do not make it clear in what cases covered
by former Section 1963 of the Code of Civil Procedure infer-
ences are permissible. Moreover, the Commlttee belleves
that reference to a repealed section of another Code 1is
most inappropriate.

A substantial part of this difficulty could be
avolded by inserting a new Article 5 in Chapter 3 of Divi-
sion 5 of the Evidence Code, dealing with the subJect matter
of inferences. The third sentence of Section 608 (defining
an inference) would be the first sectlon of this new article.
There should then follow a section stating that Inferences
do not affect the burden of prcof but may affect the burden
of producing evidence 1f the facts glving rise to the

11.
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inferences are established by prima facle evidence. It

should be also made clear that, although a presumption is
not evidence, the facts glving rise to 1t form the basis
for a permlssible inference. Finally, 1t should bhe made
glear that there are other inferences which may be drawn,
even though the facts glving rise to them do not give rilse

to a presumption.

18. In line with comment 13, the Committee is
of the view that reversing Articles 3 and 4 would increase
the intelliglbility of the Divislon. In addltlion, if the
suggestions in the precedlng paragraph are accepted, the
heading of Chapter 3 on page 26, line 38 of Preprint
Senate Bill No. 1 should be changed to "Presumpticns and
Inferences." The Committee also suggeets that consideration
be given to inserting the word "Rebuttable" before the word

"Presumptions” in the headings of Articles 3 and 4.

DIVISION 6. WITNESSES

20. The Committee is concerned that subsection
(a) of Section 721 might unduly restrict the cross-examina-
tion of experts. Sections 801 and 802 indicate that an
expert 1s required to state the matters upon which his
opinion is based and that an expert may state the reasons
for his opinion. Thus, cross~examlnation to such matters
and such reason is proper but Section 721(a) does not
clearly so state. The Commlttee is of thé view that addQ
ing "the matter upon which his opinlon is based and the
reasons for his opinion" at the end of Section 721{a) can
do no harm and will avoid any problem of coﬁstruction in

this regard.

12,
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21. According to the comment, Sectlon 731 restates
the substance of the second parsgraph of Sectlon 1871 of the
Code of Clvll Procedure. However, as Section 731 is drawn,
the second sentence in subsection (b} 1s applicable only to
that subsectlon. The comparable provision of Code of Civil
Procedure Sec¢tion 1781 alsoc applles to the provision not
contained in subsection (a2) of Section 731. This difficulty
can be eliminated by putting the second sentence of sub-
section (b} in a separate subsection (c) and changing the
word "subdivision" on line 8 of page 32 of Preprint Senate
Bill No. 1 to "section.”

22. B8ectlion 765(a) provides for the protection
of witnesses 1n terms of interrogation "as little annoying
to the witness . . . as may be." The Commlttee recognizes
that this language has been in Sectlon 2044 of the Code of
Civil Procedure since 1872. Nevertheless, the phrasing
seems lnept as applled to the Interrogation of adverse wit-
nesses. The right of the wltness is to be protected from
undue harassment or embarrassment. This thought is supported
by the language of Section 206 of the Ce¢de of Clvil Procedure,
which speaks of ilmproper or insulting questlions and harsh
or insulting demeanor. The term '"undue harassment or em-
barrassment” would seem to cover this concept much more

effectively than the language drafted ln terms of anhoyance.

*¥23, With regard to Sectlon 780, the Committee
agrees that testing credibllity of a wltness should some-
times be permitted to range into "collateral" matters.
However, 1n order to call the attention of court and counsel

to the limitations upon thls enlargement of existing law,

13.
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the Commlttee recommends that the phrase "and subject to
Section 352" be inserted in line 48 of page 35 of Preprint
Senate Bill No. 1 following the phrase "Except as otherwise
provided by law.'" In addition, the Committee recommends
insertion of the words "of the witness" in line 50 of the

same page following the word "conduct." The specific examples
of matters golng to credibility which are ligted in the sub;
paragraphs of Sectlon 780 relate to statements or conduct

of' the witness and the Commlttee gees no justification for
going into collateral matters that do not relate to a state-

ment or conduct of a witness.

¥24, The Commlssion has been furnished with a
copy of the State Bar Conference Commlttee report on 1963
Conference Resolution No. 69, which deals with the subject
matter of Section 788, impeachment of a witness by showing
conviction of a crime. The Committee does not agree with
the majority report which would limit impeachment as to
particular wrongful acts to conviction of the crime of
perjury nor does the Committee agree with one of the minority
reports which suggests the detalling of many types of crimes.
The Commlttee approves of describing generally the types of
erimes which may be used as a basis for impeachment of a
wltness. However, there is concern that the language em-
ployed in subparagraph (1) of subsection (a) 1s not broad
enough to embrace such crimes as theft and robbery. For
this reason, the Commlttee recommends the 1nsertion of the
word "dishonesty" in line 38 of page 36 of Preprint Senate
Bill No. 1 between the word "is" and the word "false." This
word was present In U,R.E. 21 in its original form and also

as revlised by the Commission in the tentative recommendation

14,
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and study con the subJect of witnegses, which was published
under date of March, 1964,

¥25, In connection with the same sectlon {Section
788) the Commlttee 1s concerned that 1t 1s unclear whether
the party attacking credlbllity need not show the absence
of any of the clrcumstances specified in subsection (b).
It should be made clear that the burden of proof and the
burden of producling evidence with respect to any of the
matters specified iIn the subsectlion 1s on the party sponsor-

ing the witness.

¥26. The Conference Committee report referred to
above also suggests that a time limltatlon be placed on the
use of a criminal convictlon 1In attacking credibllity. In
t wo of the minority reports the suggestion 1= made that
the period be five years, dating elther from the conviction
or release from incarceration. The Committee 1ls similarly
concerned about the use of stale convictions where no formal
evidence of rehabllitation 1s availlable. The perlod of filve
years appears to be too short and the Commlttee suggests
consideration of a ten-year period. Adoptlon of a deflnite
perliod of time would appear tc be preferable to ralslng the
fact 1ssue whether or not rehabilitation has actually cccurred

in such gases.

DIVISION 7. OPINION TESTIMONY
AND SCIENTIRIC EVIDENCE

%7, Sectlon 800 in Preprint Senate Bill No. 1
reflects a deletion of language 1n the last prlor draft
whlch the Committee belleves to be undesirable. At present

15.
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2 lay witness 18 permltted to express an opinlon on many
matters of common experlence, which are not necessarily
admlsslible as belng helpful to a clear understanding of
his testimony. In the prior draft, 1t was made clear that
a lay witness could also testify 1n the form of an opinion
when 1t was helpful "to the determination of any disputed
fact that is of consequence to the determination of the
action." Undoubtedly, the Commission deleted the quoted
language because, standing alone, 1t unduly broadened the
permissible scope of opinion téstimony from lay witnesses.
However, the Committee 1s of the view that the Commission's
cure was too drastic. The objective sought to be accom-
plished can be achleved by inserting a new subdivision (a)
to Sectlon 800, reading as follows:
"(a) Related to a subject that is within

common experience;"
Thls addition wlll permit the language deleted by the Com~
mission to be added back to present subdivision (h). Under
the Committee's suggestion, the present subdivisions (a)
and (b) will become (b) and.(c), respectively. The section
would then read as follows:

"If a wilthess is not testifying as an expert,

his testimony in the form of an opinion 1s limited

to such an opinion as is {a) related to a subjJect

that 1s within common experience; (b) rationally

based on the perception of the witness; and (ec)

helpful to a clear understanding of his testimony

or to the determination of any disputed fact whether

of consequence to the determination of the action."

16,
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#28. Another difficulty with Section 800 ls that
1t dees not recognlze that lay opinion 1ls scmetimes admlssible
independently of 1ts terms. For example, cplnlon &s tc in-
sanity under subdivisions (&) and (b) of Section 870 1s not
necessarlly based on common experlence. In addltlcn, as
will be pointed out (Par. 36), a lay wltness 1s now and
should be permltted to ftestlfy tc an oplinion of value under
some clrcumstances. To aveold confuslon, the Commlttee re-
commends that the words:

"expressly permlitted by law or 1is™:
be inserted after the word "is" in line 41 of page 37 of
Preprint Senate Bi1ll No. 1.

#29. The Commlttee has two recommendatlons of
significance in connection with subdivision (b} of Section
801. First, the phrase "whether or not admissible" is
confusing and unnecessary 1ln view of the limltations imposed
by the ending clause "unless an expert 1s precluded by law
from using suéh matter as a basls for his opinlon." Second,
the Commlttee 1s of the view that the clause "commonly
relled upon by experts 1in forming an cplnlon on the subJect
to which hls testimony relates" 1s unduly restrictive,
particularly as applied to experts in less well known flelds.
In addltlon, thilis clause ralses problems in laylng the
foundation for the expressioh of expert opinlon. About
the only way that rellance by experts could be establlshed
would be by testimony of the expert himself, thus reducing
the effectiveness of this clause as a safeguard as to
trustworthiness. It 1s the view of the Committee that
reliance upon matters whlich are not commonly relled upcn

by experts in a particular field can be brought cut on

17.
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cross-examination and should go to the welght of the oplnion

rather than to its admissibility.

¥30. In connectlon with Section 802, the Committee
reiterateé a position previously taken by 1t. It 1s Iimportant
in the great majorlty of cases that an expert be required to
state the matter upon which hls opinion is based before
stating his opinion. The Commlttee recommends the accomplish-
ment of thls purpose by inserting at the beglinning of line 7
of page 7 of page 38 of Preprint Senate Bill No. 1 the follow-
ing words:
"shall state on direct examination, before
stating his opinion,”.
If the Commisslion is of the view that 1s too rigld a require-
ment tc make generally applicable, an alternative would be
to add an additional sentence to Section 802, as follows:
"Upon obJjection of a party, such matter
must be stated before the witness may testlfy

as to his opinion."

31, Another problem with Sectlon 802 exists be;
cause of the last clause "unless he 1s precluded by law
from using such reasons or matter as a basis for his opinion."
The Committee 1s of the vliew that thils clause 1s unnecessary
and confuging as appllied to this section. The problem of
matter which 1s not a proper basils for an oplnlon 1s dealt
with in Section 803. 'The Committee 1s not aware of situatlons
in which reasons for an oplnion are excluded as a matter of
law but, even if there are such situations, it would be ime
posslible to properly evaluate the expert testlimony unless
one knew as a result of the expert's statement that he had

relied upon an improper reasorn.
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%¥32. In Section 803, the Committee recommends the
insertion of the following clause between the words "may be"
and "then" in line 13' of page 38 of Senate Preprint Bill
No. 1:

"1f there remains a proper basis, . ."
This clause expresses the intention of the Commission. To
avoid any problem of construction, the Committee feels that
1t is desirable to make it expliéit that there must be the

proper basis for expert opinion before an oplnion ls stated.

%33, The Commlttee believes that the first five
lines of Section 804(b) are confusing and unnecessarily
complicated. The Conmittee recommends the substitution of
the followling language:

"Nothing in this section permits cross-
examination, not otherwise permitted, of . . ."

The same change will be recommended by the Committee in

Section 1203(b) relating to hearsay evidence.

34. Under Section 804, the Committee is also
concerned that a party should have the right of cress-
examination of his own witness 1f such witness has not
previously testified as to the opinion or statement relied
upon by the expert. There is a division of opinion in the
Committee as to whether Section 804{b) permits such cross-
examination. The Committee recommends that the Commission
consider whether clarification of subdivision 4 of Section
804(b) is necessary to avoid confusion in this regard.
These comments are also applicable to Section 1203(b).

35. The Committee is of the view that the place-

ment of Section 830 in a separate article, relating solely

19.
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to opinion testimony in eminent domain cases, is unnecessary
and undesirable, The appropriate heading for Article 2

should be that presently used for Article 3 so that both
Section 830 and Section 870 would be placed under the

heading: "Article 2. Opinion Testimony on Particular Matters."
It is probable that additional sections will be added to this
artlicle from time and time and there 1s no reason for singling
out particular subject matters for treatment in separate

articles,

*¥36. As noted in comment 28, an owner is now per-
mitted to testify to the value of hils property, a party
suing for compensation 1s permitted to testify to the value
of hls own services and lay opinion is permitted as to the
value of ordinary services where there ls no market value
or prevalling wage scale. It is doubtful that these opinions
would he admissible under Section 800, Therefore, the Com-
mittee recommends the drafting of an additional sectlion to
deal with lay opinion as to the value of property and ser-
vices, such section to be inserted in the article dealing

with opinlon festimony on particular matters.

37. The Committee notes that Section 870(b) is
susceptible to the lnterpretation that a subscribing witness
mlght testlfy to the sanlty of the person at a time remote
from the signing of the writing involved. This is obviously
not the intent of the sectlon and the Commitfee recommends

clarification of the language used,.

38. The Commlttee understands that Sections 890-896,
inclusive, relating to blood tests to determine paternity,
incorporate the existing provisions of the Code of Civil

20.
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Procedure without substantive change. Although blocd tests
by experts other than those who are court appointed is per-
mitted under the existing law, the Committee is concerned
that a literal reading of these sections might indicate that
a party is not entitled to employ and call his own expert
wltnesses on the subjJect. The Committee suggests that this
right be made clear elther by an appropriate change in the
statutory language or in the comment accompanying these

sections.

39. In addition, the attention of the Committee
has been called to the report of the Committee of the State
Bar Conference on 1962 Conference Resolution No. 8, dealing
with blood tests to establish paternity. This report was
rendered to the 1963 Conference and was approved by the
Conference. No action has been taken on the report by the
Board of Governors. The report recommends amendment of
Section 1980,6 of the Code éf Civil Procedure (Section 895
in the proposed Evidence Code) to eliminate the conclusive
effect given to the unanimous opinions of the experts.
Instead the report would require that the conclusions of
the experts be submitted to the trier of the fact, along
wlth all other evidence, in the determination of the issue
of paternity. The Committee believes that the subject
matter of thils report is beyond the scope of i1ts assignment
but, nevertheless, calls the report toc the attention of
the Law Revislon Commission for such consideration as the

Commission may wish to give it.

39. The Committee also notes a constitutional

guestion with respect to Section 896 (see Witkin, Evidence
§ 329, p. 369).
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DIVISION 8. PRIVILEGES

40, The Committee notes that Section 914(b)
would work a pro tanto repeal of various statutory provisions
conferring contempt powers upon governmental agencies which
do not have constitutlonal contempt power. For example,
Labor Code Section 142 gives to the Industrial Accident
Commission power to punish for contempt in the same manner
and to the same extent as courts of record. The Committee
1s divided in its view as to whether addltional exceptilions
ought to be stated in Sectlon 914(b) but belleves that the

Commigsion should glve conslderation to the matter.

41, The Committee dlsagrees with the inclusilon
in Sectlon 958 of the clause "including but not limited to
an lssue concerning the adequacy of the representation of
the client by the lawyer." Any matters covered by this
clause would be included under the concept of "an issue
of breach of a duty arising out of the lawyer-cllent rela-
tionship." The specific reason for the Commlittee's objeection
is that there 1s not a parallel clause 1n Sections 1001 and
1020 relating to the physiclan-patlent and psychotheraplst-
patlent privileges and the differences in treatment may
give rise to problems of construction, whlich are not war-

ranted.

*j2, The Committee l1s of the vliew that Section
912(b) 1s broad enough to embrace the sltuatlon where
jointly interested clients consult different lawyers and
there are subsequent disclosures as between such clients
and lawyers. This situatlion is one in which dlsclosure

should not result in walver of the privlilege. It is the

22.
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thought of the Committee that it would be helpful to have
the comment mention this situation in such a way as to make

it clear that 1t is intended to be covered.

#43, The Committee 1s of the view that Section 981
creating a new eXception to the privilege for confldential
marital communications involves a policy determinatlon beyond
the scope of the Commission's function. Moreover, the com-
ment with regard to thls section indicates that it is not
responsive to any compelling need. The Committee belileves
that there are serious dangers that this exception would
vitiate a substantial part of the privilege. The fact that
such an exception exlsts with regard to the lawyer-client,
doctor-patient and psychotheraplist-patient privileges 1is
not persuasive in dealing with the confidential marital
communications privilege. The obligations inherent in the
relationships are so much different that the exceptions to
the professional privileges do not furnish a precedent in

this instance.

*14. The Committee is very concerned about the
obvious overlap between the physician-patient privilege
and the psychotherapist-patient privilege by reason of the
definitions contalned 1n Sections 990, 991, 1010 and 1011l.
Under Sections 990 and 1010, a physician is both a physician
and a psychotheraplist, no distinction being drawn hetween
these two roles so far as the definition is concerned.
Under Section 991, a physician's patient is one who secures
diagnosis or treatment of a physical, mental or emotional
conditlion. Under Section 1011, a psychotherapist‘s patient
ls one who secures dlagnosis or treatment of a mental or

emotional condiftion.

23.
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The Commlttee recognizes the considerations

which have impelled the Commission to adopt these definitions.

S0 far as Section 991 is concerned, 1t is clear that the

line between organic and psychosomatic 1illness is indistinct
and that many modern physicians treat a patient on physical,
mental and emotional fronts at the same time. A problem
arises, however, becauge the exceptions to the two privileges
are different. The most important difference lies in the
exception to the physiclan-patient privilege as to criminal
and disciplinary proceedings under Section 998 with no
comparable exception to the psychotherapist—patient privi-
lege belng provided.

One possible approach would be to make the ex-
ceptions identical for both privileges, but 1t would seem
impractical to achleve this result. On the one hand,
broadening the physiclan-patient privilege to the same
basis as the psychotheraplist-patlient privilege would probably
meet with opposition in many guarters. On the other hand,
narrowing the psychotherapist-patient privilege to the same
status as the physiclan-patient privilege would tend to
minimize 1ts value in areas where it 1s probably most
needed.

Consequently, it appears that the problem can be
resolved in only one of two ways. Elther the definition
of "psychotherapist" as contained in subdivision (a) of
Section 1010 can be narrowed to embrace only physicians
whose principal practice is in the fleld of psychiatry or
the definltion of "patient" in Section 991 can be narrowed
to eliminate reference to dlagnosis or treatment of mental

or emotional conditions. A majJority of the Committee favors

24,
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the latter approach and recommends striking the words "or

mental or emotional” appearing on lines 24 and 25 of page
47 of Preprint Senate Bill No. 1. The reasoning of the
majority 1s that such an approach recognizes the realities
of the practice of modern medicine, in which many patlents
consulting a physician who is not primarily a psychiatrist
wlll nonetheless be treated for and communicate to the
doctor about mental and emotional conditions, whlch com-
munications ought to be privileged even in a criminal pro-
ceeding. The minority of the Committee are troubled by
the fact that the majority approach will sometimes involve
difficult fact Questions in determining which of the two
privileges applies and, for thls reason, the minority re-
- commends fhe approach of narrowing the definition of
"psychotherapist.” Both the majority and minority are
firm in the conviction that the Commission must resolve
this problem by adopting one solution or the other; other-

wise hopeless confusion will result.

* 45, The Committee has substantial doubt about
the so-called "trade secret' privilege contained in Section
1060. Disclosure of a trade secret may be required whenever
the evidence thereof is material and relevant to a material
issue. The question, therefore, is not really one of
privilege but rather of materlality and relevancy. In
practice, the courts have protected trade secrets where the
materiallity and relevancy of the disclosure sought was not
clearly established and have provided safeguards where
disclosure has been required. Therefore, the Committee is

disposed to recommend against the adoption of this section.
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If the sectlon 1ls to be adopted, at the very
least a restrictiveIdéfinition‘of ﬁfade secrets should fe
adopted. Sectlon 2019 of the Code of Civil Procedure
protects only "secret processes, developments or research”
in connection wilth discovery proceedings. Some such
definitibn would seem to be approprlate in connectlion with
Section 1060, Otherwise the claims of trade secrets will be
as broad and as varled as the ingenulity of counsel and their

cllents.

%46, The newsman's "immunity" provided by Section
1072 is not treated as a privilege. The Commission's desire
to qualify this immunity is appreciated and approved by the
Committee. However, if thls matter is to be included in
the Evidence Code, it would seem wlse t0 recognize that a
newsman.has a qualified privilege to refuse to disclose the
source of news procured for pﬁblication and published by
news medla, except when the source has been disclosed previous-
ly or the disclosure of_the source 1is required in the public
interest or to otherwise prevent injustlice. The last stated
phrase is an addition to the concept expressed by the exlsting
language of Section 1072. Nevertheless, it 1is felt to be
desirable and necessary where disclosure of sources may be of

importance in private litigation.

DIVISION 9, EVIDENCE EFFECTED
OR EXCLUDED BY EXTENSIVE POLICIES

*¥47. The comment on Section 1150 appearing on
page 911 of the preliminary draft distributed under date
of October 19, 1964, is misleading since it states only
that Section 1150 codifies existing Californla Law in a

26,
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certain particular. As is noted in the comment to Section

*

?Oh,_the two sections make a major change in existing

California law with respect to the scope of inquiry into
Jury misconduct and this fact should be n&ted in connection

with the discussion of Sectlion 1150.

#48, The Committee dilsagrees with the enlargement
of the scope of inquiry into Jury misconduct under Section
1150. Recognizing that the case of Noll v. Lee, 221 Cal.App.2d

81, provides an avenue for enlarging the scope of inguiry, it
1ls difflcult to believe that it llcenses an all-out invasion
of the Jjury room. A persuasive reason for refusing to

enlarge the scope of inquiry in the Jury misconduct 1ls that
the intelligenge, perception and understanding of Jurors ils
bound to vary greatly. In many instances 1t would undoubtedly
be possible to get a juror of limited intelligence, impaired
perception or limlted understanding to ralse questlons about
the conduct of other Jurors, particularly where 1issues had
been debated In the Jury room vigorously. The result would
be a contest by conflicting testimony involving most, 1f not
all, of the Jurors in a particular case; The policy limiting
1nqu1fy into jury misconduct 1s based not alone on the theory
of avoliding jury tampering but on the very sound premise

that litigation eventually must come to a rest. The attacks
on Jury misconduct which are presently permitted are sufficlently
broad to permit redress wheﬁever gross misconduct exists. The
Commlttee 1s most reluctant to enlarge'the scope of such
inquiry where there does not appear to be a demonstrated

need and sound policy consilderations dictate against any such

enlargement.
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DIVISION 10. HEARSAY EVIDENCE

*19. As previously noted in paragraph 33, the
Committee recommends that Section 1203(b) be redrafted in
conformance with the Committee'’'s suggestion as to Section
804(a). In addition, clarifying language or comment as to
the applicatlion of thils subdivision of Section 1203 to a
witness who has testified 1n the acfion would be helpful, as

previously noted in connectlon with Section 804(b),

50, Wh ile 1t may be a bit late for draftsmanshilp
comments, the Committee 1s of the view that the format of
Sections 1220, et seq. 1s somewhat confusing., The framing
of exceptions to the hearsay rule in terms of a double
negative ("not made inadmissible") makes for difficult
reading, It seems to the Commlttee that it would be much
better to state the exceptlons direcetly. This could be
accomplished by the simple statement: "The hearsay rule is

not applicable to.

¥51. The Committee opposes the adoption of
Section 1224. This section would eliminate the requirement
that the statement of an agent, partner or employee be
authorized, either expressly or implledly, in order to be
admiggible. The comment to this section states that 1ts
practical scope 1s guite limlted. The Committee agrees with
this comment but points out that the dangers inherent in this
section are such as to warrant opposition to it. The
unauthorized statement of an employee or agent with regard
to matters involved in complex business litigatlon may be
and frequently is of a damaglng character, yet 1t may be
based upon faulty knowledge, imperfect observation or

inaccurate reporting of the acts or statements of another.
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Once admitted, the party against whom the statements are
admltted would not even have the recourse of cross-~examination
of the declarant. Unauthorized statements really have no

place 1n lltigation unless they fit the testé of trustworthiness

inherent in other exceptlons to the hearsay rule.

¥52, TIn addlition to the foregoilng, the Commilttee
points out that Section 1224(d) is deflclent in that it
requires only the metters 1h subdivision (a) to be shown as
a foundation to the admigsion of the atatement. .At the very
Jeast the matters in subdivision (b)_should also be shown.
The Commlttee notes that Section 1223(c) correctly states
the rule that should be stated in Section 1224(d).

*53, Sectlon 1227 1s deflclent 1n that 1t does not
ldentlify the declarant whose statements may be offered.
It 1s belleved that this defilclency cannot be corrected in

a single seétion. The Commlttee suggests the followlng:

"1227. Evidence of a statement by a minor
child 1s not made lnadmissible by the hearsay
rule 1f offered against the plalntiff in an
action brought under Section 376 of the Code of
Civil Procedure.for injury to such minor child.
"1228. Evidence of a statement by the
deceased 1s not made 1nadmissib1e by the hearsay
rule 1f offered against the.plaintiff in an action
brought under Section 377 of the Code of Civil

Procedure."

54, In connectlion with Section 1237(b)}, the
Committee 1s of the view that wrltings prepared by some

other person for the purpese of recording the witness's
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statement at the time it was made should be admissible
under thls exception only if the statement 1s recorded
verbatim or the witness himself authenticated the accuracy

of the writing at the time 1t was made.

#55, The Commlttee disapproves Sectiocn 1241
inasmuch ag 1t applies to many statements, the accuracy
of whichlmay be subject to substanfial doubt. The
Committee belleves that nc compelling necesslty has been
shown for this exceptiﬁn and recommends againat its

adoption.

*56, The Committee 1s concerned about the
draftsmanship of Section 1242, Section 1870(4) of the
Code of Civil Procedure which presently states this
exception to the hearsay rule refers to the statement of
a "dying person" and Sectlon 1242 contains no such
limitatlon. It 1s suggested that this defliclency can
be cured by inserting the word "immediate" in line 52
on page 59 of Prepint Senate Bill No. 1 between the words
"under a" and "since." The Committee also belleves that
the words commencing with "voluntarily" 1ﬁ that iine and
the next two succeedlng cnes are unnecessary. How does one
go about proving that such a declaration was made "in good
falth"? Is not the phrese "in the belief that there was no
hope of his recovery" redundant in view of the phrase
"impending death"?

57." Section 1é50(b) is approved in principle but
it 1s believed that the expression of the principle is not
sufficiently clear, The Committee suggests the followlng

as a substitute:’

_
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"This section does not make admlissible evidence
which purports to relate a past event or statement,
rather than the state of'mind, emotion or physicel

gensation of the declarant."

*58, The Committee believes that Section 1271
does not sufficlently reflect the holding in the McLean
case quoted at pages‘lOBE and 1033 of‘thelcomment distributed
under date of October 19, 1964. It 1s recommended that the
followlhg language be added to subdivision (b) of Section
1271 in order to remedy this deficlency:

"and was baged upon the report of an informant
who had the duty to observe and report the facts
recorded and who had personal knowledge of such

facts."
This same change should be made in Section 1280(Db).

59. The Commlttee notes that the "not made
admissible” format of the rest of this division 1s missing
from Sections 1282 and 1283, presumably because of & desire
+to make these provislons appiicable to offices and other
places as well as courts. However, 1t is submitted that
1t 1s not the function of the Evidence Code to establish
what shall be accepted in offlces and other places.

60. The Committee notes that Section 1290
includes the words "or affimmation™ despite the fact that
Section 165 specifies that the word "oath" includes

- affirmation.

61. The Committee also notes that reading and
comparison of Sections 1291 and 1292 would be facilitated

1f the format were the same.
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2. While it 1s not essential, the Commlttee
belleves that it would be desirable to add a section to
Article 9 (Sections 1290 - 1292, inclusive) to make it
clear that the provislons of the Code of Civil Procedure
govern the admissibllity of deposltions in the same action.

DIVISION 11.  WRITINGS

The Commlttee has no reccommendatlions as to changés

in this division at the present time.

—— ) mam
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Memo €4=101 EXHIBIT IT
STATE OF CALIFORNIA
OFFICE OF IEGISIATIVE COUNSEL

Sacramente, California
November k, 196k

Honorable James A. Cohey
P+ 0. Box 1229
Merced, California

Evidence Code = #7136

Dear Senator Cobey:

We have previously written to you about the
adequacy of the title of 1965 Preprint Semate Bill Fo. 1,
containing the proposed new Evidence Code. ({letter of
November 2, 196% stated “Pursuant to your request we have
examined 1965 Preprint Senate Bill Ko. 1 for adequacy of
the title, and we find the title to be legally adeguate.”]
We have now, as requested, examined the body of the bhill,
and we have only a few comments, most of which relate to
very ninoy matters.

(1) From the background material furnished
to us we understand that the intention 1s that the
Evidence Code apply only to court proceedings, except
as otherwige provided by statute or rule. We wonder,if
Section 300 would not express this intention more clearly.

] (2) Although we recognize that there is some
precedent to the contrary, it seems 4o us that Section
12 of the proposed dode and Section 152 of the bill should
provide that the code and the rest of the blll shall become
operative on Jamary 1, 1967.

{3} We ean well appreciate the difficulty in
properly dlaposing of the contents of present Section
1963 of the Code of Civil Procedure, but we also note
that the statements that have been allocated to "Mexims
of Jurlsprudence"” (Secs. 35L4-8, Civ. C., as added by
Secs. 10-1h of the bill), e.g., "Private transactions
are falr and regular,”" dc not sound to us like maxims of
Jjurisprudence, or, at any rate, do not seem to be of the
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Honorable James A. Cobey - p.2 ~ #7136

same character as the principles expressed in present
Sections 3510=3543 of the Civil Code.

(%) Page 36, lines 35 and 40. We gather it
was felt that too many “of's" were undesirable, but we
nevertheless think that a person is convicted of a
crime, not for a crime. Maybe the matter could be
resolved by referring to the "criminel conviction" of the
witness.

Page 54, line 37. There is & typographical
error here: “of" should be "if."

Page 68, lines 3% and 35. The cross-reference
should be to "Article 3 (commencing with Section 1180) of
Chapter 4, Title 4, Part 4, Division 2 of the Civil Code.”

Page 188, line 43. After "will not," "be"
should appear in strikeout.

(5) When we set up the bill for introduction,
there will, of course, be a few changes in style. In the
preprint bill, full articles that are repealed by the bill
are set out in strikeout. We assume that this has been
done to a&id readers in understanding the proposal, but in
view of Joint Rule 10 we think that this cannoet be done
in the bill introduced at the 1965 Regular Session. We
assume that the "analysis" on pages 1 through 15 is not
t¢ be 1n the bill as introduced.

Very truly yours,

George H. Murphy
Chief Deputy legislative Counsel

By
Terry L. Baum
Deputy Legislative Counsel

TLB:cs
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Yo Ali-101 EiFIaTT TIX

THE UNIVERSITY OF CHICAGO
CHICAGO » ILLINOIS 60637

THE LAW SCHOOL
November 5, 1964

Mr. John H. DeMoully

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear John:

Your letter of October 26 asks for further suggestions
about the Evidence Code, in light of the comments on the Code
which you send. I shall try to give you some further suggestions,
in the hope they will be helpful. Your judicial notice provisions,
in my opinion, are much in need of further revision. Indeed, I
fear that in their present form they will bring discredit to the
Law Revision Commission,

You have adopied some of the changes I suggested in my
letter of July 2--changes that were in my view absolutely essen-
tial. The fundamental character of the changes you have made is .
impressive. One example is that under your old Rule 10, the judge
always had to afford each party reasonable opportunity to presént
information before he could take judicial notice of facts; under
the statutory provisions you now propose, the judge never is re-
gquired to go to the parties before taking notice of facts. The
change from "always'" to "never" is a startling one.

I should think that your about face shows that a deeper

study of judicial notice is essential,
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Mr. John H. DeMoully
Page Two

Your new draft does not reflect some of the suggestions
I made in my letter of July 2. I shall not now repeat those
suggestions. Most of what is said on pages 3, 4, and 5 of that
letter are fully applicable to your latest draft. What follows
in this letter is an analysis of the changes you have made, that
is, a statement of my reasons for believing that the changes are
badly thought out. You now have a combination of the misunder-
standings of the American Law Institute, with a partial and
sometimes inept correction of those misunderstandings by the Law
Revision Commission.

Although sections 455, 456, and 459 all recognize judi-
cial notice of "matters" which are "reasonably subject to dispute,”
it is entirely clear under sections 450, 451, and 452 that "facts"
may never be noticed except when they are indisputable., Legal
materials apparently may be noticed when they are disputable, but
I can find nothing in the proposed statutory provisions to allow
Jjudicial notice in any circumstance of facts which are disputable.
Another major featﬁre of what you propose is that participation
of parties.is provided for only before notice is taken, never
after notice is taken.

Your‘system won't work. Judges cannot comply with it.
Judges will be forced to violate it, and judges will violate it.
The result will be much procedural injustice that does not now
éxist. The total impact of the judicial notice provisions will

be exceedingly harmful.
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Mr. John H. DeMoully
Page Three

I cannot now take the time to demonstrate this fully,
but I shall state my main reasons for the conclusions I have
Jjust stated.

1. The statutory provisions you propose limit judicial

notice of facts to indisputable facts. The practical needs of

the administration of justice call for judicial notice of dispu-

table facts, with proper opportunity for parties to challenge

disputable facts after they have been noticed.

Whether a judge is finding facts, applying law, exercis-
ing discretion, forﬁulating law, or performing administrative
tasks in the operation of his court, he is constantly exercising
what we call "judgment." Judgment is based upon experience and-
observation, Experience and observation are compounds which are
partly factual. And the portion of these compounds that is
factual is by no means always indisputable, even when the ex-
perience and obserﬁafion is that of the strongest and wisest
Jjudge.

For instance, the process of fact-finding calls for use
of experience, one ingredient of which is knowledge of facts
which are often highly disputable. The judge does not believe 5
witness because his general knowledge based upon his past ex-
perience tells him that the facts just can't be that way. No one
can appraise testimony without using a background of experience
about human nature, about activities of people, about business
practices, about customs and attitudes--and much of this back-

ground is made up of impressions which are imperfect and disputable.




Mr. John H. DeMoully
Page Four

Discerning judges often point out what I have just said.
.See, for instance, an outstanding opinion which has been much
acclaimed, McCarthy, 194 Wis. 198 (1927): "A farmer sitting on
a jury would not be bound by opinion evidence relating to farming
which he knew or believed to be untrue. Neither wouid a pharma-
cist or mechanic or physician.,”"” A fact finder, whether judge or

juror, must use his experience and his background of knowledge of

facts when he appraises testimony. The only way a farmer, pPharma-
~cist, mechanic or physician can appraise testimony is 6n the basis
of his expefience and observation. Since the witness testifies
on one side and the fact-finder is free to disbelieve him, the
facfs that are under appraisal have to be classified as disputable.
But this does not mevent the ordinary fact-finder from disbeliev-
iﬁg the testimony on the basis of background iﬁformation which is
judicially noticed.

Thayer had profound understanding of judicial notice when
he wrote: "In conducting a process of judicial reasoning, as of
other reasoning, not a step_cah be taken without assuming something
which has not been proved.“

Unless your proposed statutory provisions reflecf the
thought that Thayer expresses, they will be fundamentally unsound,
in my opinion. ' |

2, Your statutory provisions never allow a judge to go

ahead and assume facts which seem to him probably true; subject to

challenge by the parties of the noticed facts after notice has been
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taken., Yet this is now the universal system in practice, and it

is the only system that will work.

Thayer, Wigmore, Greenleaf, the federal courté, and the
almost unanimous state courts are all against you.

Almost one hundred per cent of all state and federal
judges now in fact conform to the wise and profound.statement of
Thayer: “Practical convenience and good sense demand an increase
i-rather than a lessening of the number of instaﬁces in which'courts
shorten trials, by making prima facie assumptions, not likely, on
the one hand, to be successfully denied, and, 6n the ofher, if
they be denied, admitting readily of verification or disproof. . .
Taking judicial notice does not import that the matter is indispu-
tablé. . . . In very many cases,.then, taking judicial noticé of
fact is merely presuming it, i.e., assuming it until there shall
be reason tb think otherwise." Thayer, A Preliminary Treatise on
Evidence 300, 308-309 (1898). |

You will find that California law is basically in ﬁgree—
ment with Thayer, even though you will also find many statements
in California opinions to the effect that oniy indispﬁtable facts
may be noticed. The law is what the judges do, not what they say,
and in this sense the California law is with Thayer.

- Wigmore had essentialiy the same understanding as Thayer-—-
a very deep understanding. This is shown by his position; strbngly
held, that'noticed"facts are challengeable after notice is taken.

Greenleaf took the same view as Thayer and Wigmore,
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- The Supreme Court of the United States cited and relied
upon both Wigmore and Greenleaf in holding that noticed facts
may be challenged, in Ohio Bell, 301 U.S. 292 (1937).

The case law of the state courts is almost unanimously
in agreement with Thayer, Wigmore, Greenleaf, and the federal
courts, in allowing challenge of noticed facts after notice has
been taken., I haﬁe-recently made a full analysis of state case
law, in an article which was scheduled for publication in early
October} I can arrange to send you a copy if you are interested.
The conclusion is that Arizona stands alone as the one state
whose law denies opportunity'to challenge noticed facts after
the facts have been noticed.

When you have against your position the federal courts,
the almost unanimous state courts, Thayer, Wigmore, and Greenleaf,
surely you have reason for hesitation. Wﬁat you are doilng basi-
cally is-rejecting the almost universal practice in favor of thé
misunderstandings of Morgan; it is true that Morgan spoke for the
American Law Institute and that the National Conference of Com-
missioners on Uniform State Laws adopted what the Institute
advanced. But the more significant fact is the overwhelming
rejection of both the Model Code and the Uniform Rules of Evidence,
Despite the presfige of those organizations and their usual success
in winning state legislatures, they have won only one state legis-
laturé on the subject of evidence during more than twenty years

of trying.
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3. Your comment on section 450 contradicts section

450. Since section 450 is unambiguous and entirely clear, the

usual principles of statutory interpretation require that the

comment be disregarded.

Of the five paragraphs of comment on § 450, the last
fhree paragraphs relate entirely to other sections and not at
all to § 450, TherefOfe, my discussion of the comment will be
1imited to the first two‘paragraphs, the only ones that should
appear under § 450, | |

The comment does not have the e:fect merely of explain-
ing § 450; the comment directly contradicts § 450. The section
provides, in full: V"Judicial notice may not be taken of any
matter unless authorized or required by statute.” That seems
to me entirely clean and clear. But the comment on § 450 says-
the opposite in the first sentence of the second paragraph}

- "Section 450 should not be thought to prevent courts fromrcon-
sidering-whatever materials are appropriate in construiﬁg statutes,
determining constitutional issues, and formulating rules of law."
The words "whatever materials are appropriéte" include diéputabie
factﬁal materials, as the citation of Perez v, Sharp'shows.

The statutory provision says judicial notice may not be
taken unless authorized by statute. The comment says judicial
notice may be taken even though not authorized by statute.

The statutory provision says judicial notice may not be
taken of disputable facts., The commént says judicial noticé may

be taken of disputable facts.

" MJIN 17224
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You can't explain away the contradiction by saying that
when facts are used only for such a purpose as what the comment

calls "formulating rules of law" something other than judicial

notice is involved. The reason you can't take that position is

that § 451 says that law is the subject of judicial notice, in-
cluding statutes and case law. Under prevailing,usage,'it would

be possible to say that judicial notice has to do only with facts,

.not with law, and if that usage were followed, you might Justify

the comment on § 450 by saying that it deals with law instead of

. facts and that therefore judicial notice is not involved. But

when § 451 rejects that prevailing usage and provides for.judicihl
notice of law, I see no plausible way to argue that the comment on
§ 450 does not contradict § 450, |

| My surmise is that a court would be forced to follow the
clear and unéquivocal langnage of § 450, and that the direct con-

tradiction in the comment would have to be ignoréd. The established

principle is a clear one that a court will not resort to legisla-

tive history to upset clear and unequivocal statutory words. Yet

- in this instance, the intent may be what is stated in the comment,

rather than what is said in the statutory provision. At all events,

I think I am forced toISay, but wholly without disrespect, that the

drafting is atrocious,

4, The comment contradicts the comment.

‘The first sentence of the comment says that § 450 provides

‘that judicial notice may not be taken unless authorized by statute.ﬂ
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The first sentence of the second paragraph of the comment says
that judicial notice may be taken without authorization by
statute.

When the comment contradicts itself, a court would have
all‘the more reason to ignore the comment. |

Yet I recognize that the real legislative intent might
be embodied in the second paragraph of fhe comment. Therefore,
I shall_discuss what will happen if the second paragraph of the
CDmment_is denied effect, and fhen I shall discuss what will

happen if the second paragraph of the comment is given full effect.

5. If the second paragraph of the comment on section 450

is denied effect, the result_wili be disastrous, because judges

- will be forbidden to inform themselves by reading extra-record

social science materials and other such materials.

Judges who are trying to do some social engineering
should be encouraged to enlighten themselves by general réading,
even when they are ﬁbndering fherproblems of particular cases.
Theynshould not be subjected to a sfstem of enforced ignorance.
They should go.bn doing what they do now: whenevéf they have

the time and.the inclination they should resort to social science

" literature. Nearly all that literature is based upon disputable

.facts. Yet the best judges resort to it, for they need to know

the facts about the society in order to try to meet the legal
needs of the society. If the literal words of § 450 are followed,

the Brandeis brief will be forbidden, Judicial research outside
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the law books will be forbidden. Of the Supreme Court of the
United States, Mr., Justice Brennan said in the New York Times .
Magazine of October 6, 1963: "The writing of an opinion aiways
takes weeks and sometimes months., The most painstaking research
and care are involved., ' Research, of course, concentrates on
relevant legal'materials—-precedents pafticularly. ‘But Supreme
Court cases often require some familiarity with history, economics,
the social and other sciences, and authorities in these areas, too,
- are consulted when necessary," BSection 450 according to its plaini
terms will forbid Caiifofnia Jjudges to inform themselves in the-
manner in which Mr. Justice Brennﬁn says the justices of the
Supreme Court of the United States inform themselves,

6. If the second pafagraph of the comment on section 450

ig given full effect, the result will still be disastrous, because

legislative facts must be used not only for formulating law but

also for finding facts and for exercising discretion.

The second paragraph of‘thé comment allows use of extra-
record facts, even if controversial, for purposes of formulating
- rules of law, but it does not allow judicial notice of controver- -
sial facts for any other purpoée. The cémment seems to me
irrational in allowing judicial resort to social and economic
facts for tﬁe one purpose but not for any 6ther purpose.

let me giﬁe an example: A hewly appointed trial judge
is coﬁfrbnted'with his first task of Sentencing a criminal de-

fendant, He gets out the relevant literature and informs himself,
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and some of the facts he reads about sentencing are inevitably
disputable; indeed, he reads conflicting accounts of experience
concerning sentencing. Under the comment, this conscientious
judge will have violated your sfatutory law. Is that what you
want?

Another judge has had decades of experience concerning
crimiﬂal insanity. He knows whag the controversial issues df fact
are and he knows his own position on them, because of his long ex-
perience. He has a case in which experts testify on both sides ofr
some of-the controvers;al issues, He appraises their testimdny'by
drawing deeply upon his experience. The facts; of'course, arelnot
only disputable but they are diéﬁuted in the very case. Under your
Acomment, this judge, to the extent that he follows his own knowledgé
as to how best to resolve the controversial factual issues, will be |
'violatingryour statutory law. Is that what you want?

A third judge is confronted with preparation of an equity
decree on a complicated business problem, and he wants to inform
himself 6f relevant social and economic facts., He reads what he
can find, including business facts about a particular city. Not
all thgt he reads can be called indisputable. Under your comment,
this judgé will be violating your statufory law. Is that what you
. want? ‘ | 7

Illustrations could be multiplied to show that judges must
use legislative fﬁcts-for many purposes in addition to fbrmﬁlatibn

of law. Such a thing as judicial policy exists and is often wvital.
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Formulating policy is every bit as important as formulating law
and is every bit as much in need of guidance through understand-
ing of legisiative facts,

| Assuming that your comment will be the law to the extent
that it confradicts the statutory provision on which if:commenté,
it is_substantively,unsbund. JudgeS'shouid_be allowed to make use
of disputable legislative facts for all purposes--finding facts,
formulating law, exercising discretion, making judicial_policy,.

using judgment, administering their courts.,

Conclusions. Section 450 should not be confradicted by
the.cbmment on that section. The only way to cure 430 is by pro-

viding in the section itself, not in the comment, that jﬁdicial

. notice may be taken of legislative facts for all purposes, not

merely for'formnlating law but also for appraising evidence, for.
exercising discretiOn,'and for determining policy.

You can't have a successfullsystem_of judicial.notice
unless you give judges freedom to think in a natural_way; which
ﬁéans using théir imperfect impressions of social and économic
facts,'using their experience even'whenrit'is partly factual,
using what they find when they read the literature of social
science. | | _

| You can't have a successful system of judicial notice
if the facts to be noticed are limited to indisgutable facts.
Useful facts too often come in compounds which are dnly partly

factual and which mix together disputable and indisputable facts.
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You can't have a successful system of judicial notice
if the only party participation in determining what facts are
to be noticed comes before any facts are noticed. The only
practical system is to allow judges to notice what they think
should he noticéd; but to give parties a chance to challenge
any noticed facts that may be disputable. On this proposition
Thayer, Wigmore, Greenleaf, thelunanimous Supreme Court of the
United States, 511 the state case law except that of one staté,
and a California stafute are all in agreément; your‘pfopbsgd
Code runs counter to all these authoritiés. Your proposed Code
runs counter to the system that all judges of-the Anglo—American
'syétem.now'usé. | | - |

The system you propose won't work,

Affirmatively, I especially recommend (i) allowing judif
| clal notice of legislative facts for all purposes, and (2) allowing

noticed facts to be challenged whenever they are disputable. -

Sincerely yours,

2 . ? L T~
JLE ———— g . .

Eenneth Culp Davis

KCD/fs
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* An act o estadlish an Evidence Code, thereby consolidating

1
2
8
4
]
6
7

10
11
12
13
14
15

18.

17
18
19
20

ond revising the law relating fo evidence; amending vars-
ous sections of the Busingss and Professions Code, Civil

Code, Code of Civil Procedure, Corporations Code, Govern-

ment Code, Health and Safety Code, Penal Code, and Pub-
lic Utilities Code {0 make them consisient therewith; adding
Sections 164.5, 3544, 3545, 3546, 3547, and 3548 o the Civil
Code; adding Section 1908.5 to the Code of Civil Procedure;
and repealing legislation dnconsistent therewith.

The people of the State of California do enact os follows:
SzorioNn 1. The Evidence Code is enacted, to read:
EVIDENCE CODE

DIVISION 1. PRELIMINARY PROVISIONS AND
CONSTRUCTION .

1. This code shall be kmown as the Evidence Code.

2. The rule of the common law, that statutes in derogation
thereof are to be strictly construed, has no application to this
code. This code establishes the law of this State respecting the
subject to which it relates, and its provisions are to be liber-
ally construed with a view to effect its objects and to pro-
mote justics,

3. It any provision or clause of this code or application
thereof to any person or circumstances is held invalid, such
invalidity shall not affeet other provisions or applications of
the eode which can be given effect withount the invalid provi-
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gion or application, and to this end the provisions of this code
are declared to be severable. -

4, TInless the provision or context otherwise requires, these
preliminary provisions and rules of construction shall govern
the econstruction of this code.

5. Division, chapter, article, and section headings do not

in any manner affect the scope, menning, or intent of the pro-

visions of this code.

6. Whenever any reference is made to any portion of this
code or of any other statute, snch reference shall apply to all
amendments and additions heretofore or hereafter made.

7. Unless otherwise expressly stated :

{a) ““‘Division’’ means a division of this code. -

{b) ‘‘Chapter’’ means a chapter of the division in which
that term oceurs.

{e) ‘‘Article’’ means an article of the chapter in which that
term oceurs. ’

{(d) “‘Bection’’ means & section of this code.

{e) ‘‘Subdivision’’ means a snbdivision of the section in
which that term oeeunrs.

{f) “Paragraph’’ means & paragraph of the subdivision in
which that term occurs.

8. The present tense ineludes the past and future tenses;
and the future, the present.

9, The mascunline gender ineludes the feminine and neuter.

10. The singular number in¢ludes the plural; and the pin-
ral, the singular.

11. **Shall’’ is mandatory and ‘‘may*’ is permissive,

12. This code shall become effective on January 1, 1967, -
and shall govern proceedings in actions brought on or after
that date and also further proceedings in actions pending on
that date. The provisions of Division 8 (commencing with See-
tion 900} relating to privileges shall govern any claim of priv-
ilege made after December 31, 1966, :

DIVISION 2. WORDS AND PHRASES DEFINED

100, TUnless the provision or contexi otherwise requires,
these definitions govern the construction of this code.

105. ‘¢ Action’’ ineludes & civil action and a eriminal action.

110. “‘Burden of producing evidence’’ means the obligation
of a party to introduce evidence sifficiept to avoid a ruling
against him on the issue. .

115. “‘Burden of proof’’ means the obligation of a party to
meet the requirement of a rule of law that he raise & reason-
able dounbt concerning the existence or nonexistence of a faet
or that he establish the existence ‘or nonexistence of a fact by
8 preponderance of the evidence, by clear and convineing
proof, or by proof beyond a reasonable doubt.

Except a8 otherwise provided by law, the burden of proof
requires proof by a preponderance of the evidence.

| ~ MJIN 1730
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120. *‘Civil action”’ includes SRR
SRR 51l actions and proceedings other than a criminal

action. .
125. ““‘Conduct’’ includes all active and passive behavior,
both verbal and nonverbal,

130. ‘‘Criminal action’’ includes criminal proceedings.

135, “‘Declarant’ is & person who makes a statement.

140. ‘‘Evidence’’ means testimony, writings, material ob-
Jects, or other things presented to the senses that are offered
to prove the existence or nonexistence of a fact. .

145, ‘‘The hearing’’ means the hearing at which a question
under this code arises, and not some earlier or later hearing.

150. ‘“Hearsay evidence’’ is defined in Section 1200.

160. “Law’’ includes constitutional, statutory, and de-
cisional law. .

165. “*0ath’’ ineludes affirmation.

170. ‘‘Perceive’’ means to aequire knowledge through one's
BENses,

1756. ““Person’’ ineludes & natural person, firm, association » .
organization, partnership, business trust,qm corporation, eh ﬁ“““-' “m?

180. ‘‘Personal property’’ includes money, goods, é‘nattels, :
things in action, and evidences of debt. .
23  185. “‘Property” includes bot'h‘real and perscual property.

100, "Proof" ic the establiclzvent by evidenen o7 o ragudisite derree
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as 220, ‘‘State’’ means the State of California, unless applied
8T - to the different parts of the United States. In the lgtter case,
38 it includes any state, distriet, commonwealth, territory, or

89 insular possession of the United States. . /—@\
40 225, ‘‘Statement’’ means (a) a verbal expressionsor (h)
41 nonverbal conduct of a person intended by him as a substi-

492 tute for & verbal expression.

' 43 280, “‘Statute’’ includes a provision of
. 44 235. “‘Trier of fact”’ a) the jury and (b
45 whoen i is trying an issue of fact other than one relating to

46 the admissibility of evidence. . o
47  240. (a) Except as otherwise provided in subdivision {b),
48 ‘‘unavailable a8 a witness’’ means that the declarant is:
49 {1) Exempted or precluded on the ground of privilege from
50 testifying concerning the matter to which his statement is
51 relevant; ,
52 (2) Disqualified from testifying to the matter; 5
-1 * .
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(3) Dead or unable to attend or to testify at the hearing be-
cause of then exigting physical or mental illness or infirmity;

(4) Abszent from the hearing and the eourt is unable to
compel his attendance by its process; or

{5) Absent from the hearing and the proponent of his state-
ment has exercised reasonable diligence but has been unable
to procure his attendance by the court’s process.

{b) A declarant is not unavailable as a witness if the ex-
emption, preclusion, disqualification, death, inability, or ab-
sence of the declarant was brought about by the procurement
or wrongdoing of the proponent of his statement for the pur-
pose of preventing the declarant from sttending or testifying.

245. ‘““Verbal’’ includes both oral and written words.

250, ““Writing’' means handwriting, typewriting, printing,
photostating, photographing, and every other means of re-
cording upon any tangible thing any form of communieation
or repregentation, including letters, words, pictures, sounds,
or symbols, or eombinations thereof. .

DIVISION 3. GENERAL PROVISIONS
CHAPTER 1.. APPLICABILITY oF (JODE

300. Except as otherwise provided by statute, this code ap-
plies in every action before the Supreme Court s distriet con
of appeal, superior court, municipal eourt, or Justice court, in-
cludmg proceedings conducted by & referce, court commis-
sioner, or similar efficer, but does not apply in grand jury
proceedings.

CHAPTER 2. Province oF Gapeeg) snp JURY lelﬂ

810. All questions of law (including but not limited to

questions concerning the construetion of statutes and other
writings, the admissibility of evidence, and other rules of evi-
dence) are to be decided by the Determination of 1s8tes
of faet rehmmary to the aﬂmmsmn of evidence are to be
decided by as provided in Article 2 (commencing
with Section 400 of Chapter 4,
311. (a) Determination of the law of a foreign i
a foreign iz & questlon
of law to be determined in the manner provided in Division 4
{commencing with Section 450).

{b) If such law is applicable and the court is unable to
determine it, the court may, as the ends of justice require,
gither:

(1) Apply the law of this State if the court can do so con-
pistently with the Constitution of the United Btates and the
Constitution of this State; or

(2} Dismiss the action without prejudice or, in the case of
a reviewing eourt, remand the case to the trial court with di-
reetions to dismiss the action without prejudies.

MJN 1732
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When evidence is admissible as to one party or for

2 one purpose and is inmadmissible as to another party or for
3 another purpose, the upon request shall res rict the evi-
4 denge to its proper scops and instruet the jury accordmgly
D @57.> Where part of an act, declaration, conversation, or
6 writing is given in evidence by one party, 'the whole on 'the
7 same subject may be inquired into by an adverse party; when
8 a letter is read, the answer may be piven; and when a detached
9 act, declaration, conversation, or writing is given in evidence,
10 any other act, declaration, conversation, or writing which is
11 necessary to make it understcod may also be given in evidence.

12

13 Artiele 2. Preliminary Determinations on Admissibility
14 of Evidence

15

16  400. As used in this article, **preliminary fact’’ means a
17 fact upon the existence or nonexistence of which depends the
18 admissibility or inedmissibility of evidence. The phrase ‘‘the
19 admissibility or inadmissibility of evidence'’ includes the
20 qualification or disqualification of & person to be & witness and
21 the existence or nonexistence of a privilege.

22  401. As used in this article, *‘proffered evidence’’ means
23 evidence, the admissibility or inadmissibility of which is de-
24 %)eﬁdent upon the existence or nonexistence of & preliminary
25 fact. . .

26 402. {(a) When the existence of a preliminary fact in dis-
a7 puted its existence or nonexistence shall be determined as pro-
28 vided in thls article.

(b) The} may hear and determine the question of the

30 a.dm1ss1b111ty of evidence out of the presence or hearing of the
v bt 2 o oriminal setion, U SESSIEEIGRER

the shall hear and determine the ques-
33 tion of the admissibility of & confession or ad:msmon of the
34 defendant out of the presence and hearing of the jury.
a5 {e) In determining the existence of a preliminary fact under .
326 Section 404 or 405, exclusionary rules of evidence do not ap-
37 DIy except for Section 352 and the rules of privilege.
33 {d) A ruling on the admissibility of evidence implies what-
89 ever finding of faet is prerequisite thereto; & separate or -
40 formal finding is unnecessary unless required by statute,
403. (a) The proponent of the proffered evidence has the
42 burden of producing evidence as to the exmtenoe of the pre-
@ min fact, and the proffered evidence is inadmissible unless
44 the

findg that there is evidence sufficient to gustain a '
ﬁndmg of the existence of the preliminary fact{when:
46 (1) The relevance of the proffered evidence dtpends on the

47 existence of the preliminary fact;

48 (2) The preliminary fact is the personal knowledge of a
49 witness concerning the subject matter of his testimony;

50 {3} The preliminary fact is the authentlmty of a writing ; or -

MJIN 1733
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1 (4) The proffered evidence is of a statement or other con-
2 duet of a particular person and the preliminary faet is whether
8 that person made the statement or so conducted himself, '
4 (b) Subject to Section 702, the Ay

8 ally the proffered evidence under this sketion, subject to evi-
dence of the preliminary faet being supplied later in the
course of the trial, ‘

: (e) na . admits the proffered evidenee under this

the pioffered gvidence unless the jury finds that the prelimi-
8" nary faet

14 (2) @ Shall insiruct the jury to disregard the proffered

16 evidence if ubsequently determines that & jury could not :

16 reasonably find that the preliminary fact exists. _

17 404, Whenever the proffered evidence is claimed to be
18 privileged under Section 940, the person claiming the privilege
19 has the burden of showing that the proffered evidence might
20 tend to incriminate him; and the proffered evidence is inadmis-
21 sible unless it clearly appears to the hat the profiere
22 evidence cannot possibly have a tendeney to ineriminate the
23 person claiming the privilege. v

24 405, With respect to preliminary fect determinations not
25 governed by Section 403 or 404 :

26 {a) When the existence of a preliminary faet is disputed,
97 the eourt shall indicate which party has the burden of predue-
98 ing evidence and the burden of proof on the issue as implied
29 by the rule of law under which the question arises. The court
80 shall determine the existence or nonexistence of the prelimi-
31 nary faet and shall admit or exclude the proffered evidence
82 s required by the rule of law under which the guestion arises.
83 {b} If & preliminary fact is also a fact in issue in the action:
34 (1) The jury shall not be informed of the court’s determina-
85 tion Bs to the existence or nonexistence of the preliminary fact.
35 (2) If the proffered evidence is admitted, the jury shall not
87 be instructed to disregard the evidence if its determination of
gg the faet differs from the court’s determination of the pre-
gg liminary fact.

40 406. This article does not limit the right of a party to in-
4] troduce before the trier of fact evidence relevant to weight
42 or credibility. :

43

44 CHaprTER 5. WEIGHT OF EVIDENCE GENERALLY

45 : ’ :
46  410. As nsed in this chapter, ‘'direct evidence’’ means evi-
47 dence that directly proves a fact, without an inference or pre-
48 sumption, and which iri itself, if true, conclusively establishes
49 that fact.

50 411. Except where additional evidence is required by stat-
B1 ute, the direct evidence of one witness who is entitled to full
g2 credit is snficient for proof of any fact.

ey B g i
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than r:*.;idence offared ghould he rieved *.-rith distrust.

k13, .Tn determining what inforences to drew from the evidence or facts
in <he case agalnst s pa.:rt,,r, the trler of fact may consider,

the norty's failure *o explalin or to deny b his testimony ouch evidence or

foetz in the case sgainct him, or Lis wilful supprecssion of evidence reloting

*horeto, if nuek be the czse,

DIVISION 4. JUDICIAL NOTICE -

450. Judicial notice may ot be taken of any matter un- -

less suthorized or required by statute.
451. ' Judicial notiee shall ba taken of : _
(a) The decisional, constitutionsal, and public statutory law

of the United States and of every state of the United Btatesq—

{b) Any matter made a subject of judicial notice by Seetion
11883, 11384, or 18576 of the Government Code or by Section
SDT_of Title 44 of the United States Code. -

(e} Bules of practice and procednre for the courts of this
State adopted by the Judieial Couneil.

(d) Rules of pleading, practice, and pmcedura praacrlbed'

by the United.States Supreme Court, such as the Rules of the
United States Supreme Court, the Federal Rules of Civil Pro-
cedure, the Federal Rules of Criminal Procedure, the Admir-
alty Rules, the Rules of the Court of Claims, the Rules of the

Customs Court, and the General Orders a.nd Forms in Bank-
- raptey.

(e) The true slgmﬂcn.tmn of all English words and phrases
and of all legal exprossions.

(f) Faets and propositions of generalized kmowledge that
are so universally known that they cannot reasonably be the
subject of dispute.

452, Judicial notice may be taken of the following matters
to the extent that they are not embraced within Seetion 461:

{a) Resolutions and private acts of the Congress of the
Tnited States and of the legislature of any state of the United
States.

(b) Regulations and legislative ensctments issued by or

'
under the authority of the United States or any publie entity, r.w qu, M/

(e} Official acts of the legislative, executive, and judicia
departments of the United States and of any state of the
United States.

rrfuce stronger on’ more '"o.tic_ur‘torf ovilenes,

cmong other thines,

deoented ow
S’sd?m 7/:. M.

7«.W%Z°
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1 (i1} Revords of (1) any court of this State or (2) any court

2 of record of the United States or of any state of the United

3 States, ’

4 (e} Rulex of court of (1) any eourt of this State or {(2) any

5 econrl of record of the Tnited States or of any state of the

6 Unitid States. y . = ' hv

7 (t1 The law of foreiem g 11

8 iniebatng {orci A .

9 (1 Specifie facts and propositions that are of snch eommon
10 kwowledge within the territorial jurisdiction of the court that
11 they rannot reasonably be the subjeet of dispute.

12 (h) Speeifie facts and propositions that are not reasonably
13 subjeet fo dispute and are eapahle of immediain and aceurate
14 deternaination by rvesort to sonrces of reasonably indisputable
1 deenriaey.

14 155 Lhalieial notice shall he taken ol any malter speeified
17 e Sechionw 452 W g party regnests it anil

1% Gy Chves vl adverse pariy suffictent wdiee of 1he request,
1 Ahrongh 1he pleadings ot otherwise, to emable sneh adverse
20 aviy Ao prepare to meet the rennest.; and

21 thy IPurnishes the conrt with snfficient information to en-
ag abihe il 1o take judicial notice ol the matter,

a3 154, Tn determining the propriety of taking judicial notice
21 ol a midier, or Tthe tenor thereof :

95 tat Ay souwrer of pertinent information, ineluding the ad-
96 vive ol persons learned in the subjeet matter, may be consulted
a7 ar usel, whether or not furnished by a party.

28 i Exelnsionary rales of evidenee do not apply except for
29 Section 352 and the rules of privilrgze.

30 K33, With respect to any matter specified in Section 452
31 ihat is reasonally snbject to dispute and of substantial con- |
32 sequenee to the determination of the aetion:

33 {n) Before judicial notice of such matter may be taken, therQ.Bi-l-Nx.
34 el shall afford each party rcasonable opportunity to presentr-%g LS m\x'
a5 Wl information relevant to (1) the propriety of taking ju-
36 (irial notice of the matter and {2) the tenor of the matter to
a7 he noficed.

38 ibi If theagmie resorts to any source of information not
39 reccived in open court, ineluding the advice of persons learned
40 in the subject matter, such information and its source shall be
41 made a part of the record in the action and the j a
42 atford each party reasonable opportunity to meet such informa-
43 iion before judicial notice of the matter may be taken.

q1 456, Tholille <hall at the earliest practicable time indi-
45 cate for the record the matter which is judicially noticed and
46 1he tenor thereol if the matter judicially noticed:

47 {a) Ts a matter that is reasonably subject to dispute and of
48 subsiantial conseruenee to the determination of the aetion;
49 aml

50 (b) Is not a matter specified in subdivisions (a) or (e} of
51 Section 451. :

f
i
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437, If the court denies o request to take judicial uotice of
any matter, the court shall at the earliest practicable time so
advise the partics and indicate for the recovd that it has denird
the request.

458.  If a matter judiciolly noticed is a matter which would
otherwise have been for determination by the jury, the
may, and upon request shall, instruct the jury to accepl as a
fact the matter so noticed.

450, - The failure or refusal of the 4§ o take ju-
dicial notice of 4 matter, or 1o insiruet the jury with respect

{f,__

—

]|.4

To the matter, does 1ot Sreande fm from takine gudiceinl
noliee ol the matter in aﬂf’ﬂdd—ﬂ(‘\ Mli, fgu"

w4 The reviewing eourt shall take judicial nolws of (1) ﬂ’wat duAe, ,d/zéaazfud

16
17
18
19
20
21

el inatfer properly noliced by theAmmbgs and (21 vach Ill.l[tl vt Hule ditalpee,
hid: Lhedg was required to notice under Seetion 51 ar

433, The reviewing court may take judieinl nolice of any
tmitber specified i b‘ection 4532, The reviewins courl nay ik
Jwlivial nofice of o matter in a tenor dilferent Frame That
noticed by the)y

(@ In determining the propriety of taking judieiul notice
of 4 matter, or_the tenor thereof, the reviewing court bhas the

2
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

~Tame power ds the under Section 434,

(@) When tuking judicial notice wnder this section of
watler speeified in Section 482 that is reasonably subjoct Lo
dispute and of substintial eonsequence to the delermination of
the action, the pumlgmesies reviewing eourt shall comply will
the provisions of subdivision (a) of Section 455 il the malter
was not theretofore judicially noticed in the action,

(@) lu determining the propricty of taking judiciul notice
of & matter specified in Section 452 that is reasonably subject
to dispite and of substantial consequence to the determination
of the getion, or the tenor thereof, if the reviewing eourt re-
sorts to any source of information not reeeived in open court
or not included in the record of the action. including the
acvice of persons learned in the subject matter, the reviewing y)
cowri shall afford each party reasonahble opportunity to meet
sneh information before judieial notice of the matter may be
taken.
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DIVIZION 5. EURDTIT OF PROOF, BURDII! O ITODUCING

EVIDONCZ, AND FRESUMPTICHC
CHAPTTZN 1. EURDEN CTF MoCr

Lrticle 1, Generzl
B2, Lieept as otherwise provided by law, o -ohrs hon the burden of
e o bo eanh Pact the orictence or amnexistencs of +wliell is essential to
Tl flnim for relief or defense “hnt he is assertin-.

T, Inenfar oo angy stathe, omcept Dectlon 507, o~~i-nz the Turden

-

af voonlf in o2 eriminal action, auch: statute is subliast 4~ Tongl Code Seetion 1000,

B M- The dgn all proper occasions shall instruct the "\
@ 8 jury as to which party bears the burden of proof on each issue
T and as to whether that burden requires that a party raise a : @

8 reasonable doubt concerning the existence or nonexistence of
9 a faet or that he establish the existence or nonexistenee of a
10 fact by a preponderance of the evidence, by clear and convine-
11 ing proof, or by proof beyond a reasonable doubt.

a9 Article 2. Burden of Proof on Spedi:ﬁc Issues
30

ot 31 520. The party claiming that a person is guilty of erime or
“-"‘""‘a i g, has the burden of proof on that issue.
33  521. The party claiming that a person did not exercise &

34 requisite degree of care has the burden of proof on that issue. .
35 522, The party claiming that any person, ineluding him-
36 self, is or was insane has the burden of proof on that issue. _

CHAPTZIN 2. DTUSDII O PRODUCING ZUZDINCh
SR, The hu:rdenrof rrolucins ovidence o8 to o coridevlar faet ir
i=7m7ndl on the party with the bieden of proof. Therenfher, the hurden of
v Teeing evidenes as to 2 porticdler fact is om thn morty vho would suffar o

-

Fi~Adnes zeainst him on that faet “n the cbhsence of Zuvrthor evidenes.

gg CrAPTER 3, PRERUMPTIONS
40 Article' 1. General
4]

42  600. Bubject to Bection 607, a presumption is an assump-
43 tion of fact that the Jaw requires to be made when another
44 fact or group of facts is found or otherwise established in
45 the action. A presumption is not evidence.

46 601, A presumption is either conelusive or rebuttable.
47- Ever)_r rebuttable presumption is either (a) a presumption
48 - affecting the burden of producing evidence or {b) a presump-
49 tion affecting the burden of proof.

58  602. A statute providing that a fact or group of facts js
.61 ‘prima facie evidence of another fact esteblishes a rebuitable

$2 Ppresumption,
) - - MJN 1738
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603. A presumption affecting the burden of producing evi-
dence iz a presumption established to implement no publie
policy other than to facilitate the determination of the par-
ticular action in which the presumption is applied.

604, Subject to Section 607, the effect of & presumption
affecting the burden of producing evidence is to require the
trier of fact to assume the existence of the presumed fact un-
less and until evidence is introduced which would support a
finding of its nonexistence, in which case the trier of faet shall
determine the existence or nonexistence of the presumed fact
from the evidence and without regard to the presumption,

605. A presumption affecting the burden of proof is a pre-

sumption established to mmplement some public poliey other

than to facilitate the determination of the particular action in
which the presumption iz applied, such as the policy in favor
of the legitimacy of children, the validity of marriage, the
stability of titles to property, or the security of those who
entrust themselves or their property to the administration of
others.

606. Subject to Section 607, the effect of a presumption
affecting the burden of proof is to impose uwpon the party
against whom it operates the burden of proof as to the non-
existence of the presumed fact.

607, When a rebuttable presumption operates in & ecriminal
action to establish an element of the erime with which the
defendant is charged, neither the burden of producing evi-
dence nor the burden of proof is imposed upon the defendant;
but, if the trier of fact finds that the facts that give rise to
the presumption have been proved beyond a reasonabls doubt,
the trier of fact may but is not required to find that the
presumed fact has also been proved beyond a reasongble doubt.

60B. A matter listed in former Section 1963 of the Code
of Civil Procedure, as set out in Seetion 1 of Chapter 860 of
the Statutes of 1955, is not a presumption unless declared to
be a presumption by statute. Nathing in this section shall be
construed to prevent the drawing of any inference that may
be appropriate in any case to which a provision of former
Section 1963 would have applied. N . -

Article 2. Conclusive Presumptions

620. The presumptions established by this article{and all
other presumptions declared by law to be conclusive,are con-
clusive presumptions.

821, Notwithstanding any other provision of law, the isque
of & wife cohabiting with her husband, who is mot impotent,
is conclusively presumed to be legitimate,

622, The facts recited in a written instrument are conelu-
sively presumed to be true as between the parties thereto; but
this rule does not apply to the reeital of a consideration.

S N M A A 1. - A Pes R S b s Shee - me ARty AHMHE Bl TR £l e
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623. Whenever a party has, by his own statement or con-
duct, intentionally and deliberately led another to believe a
particular thinz true and to aet upon such belief, he is not, in
any litization arising out of such statement or conduct, per-
mitted to contradiet it.

624. A tenant is not permitted to deny the title of his
landlord at the time of the commencement of the relation.

Article 3. Presumptions Affecting the Burden
of Produeing Evidence

630. The presumptions established by this articlefand all
other rehnttable presnmptions established by law that e
greetion 603qare presumptions affecting the

burden of producing evidence.

631. DMoney delivered by one to mnother is presumed to
have been due to the latter.

632. A thing delivered by one to another is presumed to
have belonged to the latter.

633. An obligation delivered up to the debtor is presumed
to have been paid.

634, A person in possessiou of an order on himself for the
payment of money, or delivery of a thing, is presumed to have
paid the money or delivered the thing accordingly.

£35. An ohligation possessed by the creditor is presumed
not to have been paid.

636. The payment of earlier rent or installments is pre-
gsumed from a receipt for later rent or installments.

637. The things which a person possesses are presumed to
be owned by him.

$38. A person who exercises nets of ownership over prop-
erty is presumed to be the owner of it.

639. A judgment, when not conclusive, is presumed to cor-
rectly determine or set forth the rights of the parties, but
there is no presumption that the facts essential to the judg-
ment have been correctly determined.

640. A writing is presumed to have been truly dated.

641. A letter correctly addressed and properly mailed is '

presumed to have been received in the ordinary course of mail.

642. A trustee or other person, whose duty it was to convey
real property to a particular person, is presumed to have
actually eonveyed to him when such presumption is necessary
to perfect title of such person or his successor in interest.

643. A deed or will or other writing purporting to create,
terminate, or affect an interest in real or persopal property is
presumed to be authentic

(a} Is at least 30 years old;

(b) Is in such eondhtmn 8s to create na suspicion concern-

(c) ‘ Was kept, or found was found, in & place where
guch writing, if authentic, would be likely to be kept or
found; and

a T T
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{11y Mas been generally acted mpon as authentie by persons
having an mterest in (he martier,

614, A bhook, pueportineg to he printed or published by
public anthority, is presamed to have been so printed or e
pubitished.

645, A boolk, purporiing to contain reporis ol cases ad-
Juckred i the Tribimals of the state or nation where the bonk
Is published, is presumed o conlain eorreef reports of such
CASCS,

Artiele 1 Prestrptions Afecding the Tiavden of Proof

S60. Phe presnmpliems eslablished by Lhis artielefand all
other relmlahls poesimnplions eslablished by law thal s

=ivi-lom 1;[!5{11*'- presumptions alfecling the

burden ol pront.

661, A ohilid of a woman whi is or has heen married, horn
during The marriagee or within 300 days alter the disselnlion
thereol, is presumned 1o be a beritimate ehild of Lhat marriage,
This preestmplion may he dispoted only by the people of the
Siate of California in a eriminal action hrought nader Seetion
270 of (he Prnal Code or by the husband or wife, or the de-
seendant nl anre or hoth of them. In a eivll aetion,
tion max be rehuticd only by elear and eonvineing proof.

662 The owner of the legal title to property is presumed
ta be the owner of the full beneficial title. This presumption
may be rebulted only by clear and convineing proof.

663, A ecremonial marriage is presumed to be valid.

G664, It is preswmed that official duty has been regularly
performed,

665, An arrest withont a warrant is presumed to be un-
lawful.

666. Any court of this State or the United States, or any
court of gemeral jurisdietion in any other state or nation, or
any judge of such a court, acting as such, is presumed to have
acted in the lawful cxereise of its jurisdietion. This presump-
tion applies only when the act of the eourt or judge is under
collateral attack.

667. A person not heard from in seven years is presumed
to be dead.

NIVISION 6. WITNESSES
(rtartrr 1. COMPETERCY

700.  Bxcept as atherwise provided by statute, very person
is qualified to be 2 witness and no person is disqualified to
testify to any maiter.

01, A persan is disqualified to be a witness if he is:

(a) Incapable nf expressing himself eoncerning the matter
50 as to be understood, oither direetly or through interprete-
tion by one who can understand him; or

MJN 1741
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(b) Incapable of understanding the duty of a witness to tell
the truth. ' -

702. {(a) Subject to Section 801, the testimony of a witness
concerning 2 particular matter is inadmissible unless he has
personal knowledge of the matter. Against the objection of
a party, sueh personal knowledge must be shown before the
witness may testify concerning the matter.

{(b) A witness’ personal knowledge of a matter may be
shown by any otherwise admissible evidence, including his
own testimony.

703. {a) Before the judge presiding at the trial of an
action may be called to testify in that trial as a witmess, he
shall, in proecedings held out of the presemce and hearing of
the jury, inform the partics of the mformation he has con-
eerning any fact or matter abomt which he will he ealled to
testify,

{b) Against the ohjection of a party, the judge presiding
at the trial of an action may not testify in that trial as a
witness. Upon sueh objection, which shall be dermed a motion
for roistrial. the judge shall declare a mistrial and order the
action assiemed for trial before another judge.

(¢} In the absence of objection by a party, the judge pre-
siding at the trial of an action may testify in that trial as s
witness.

704. (a) Before a juror sworn and impapeled in the trial
of an action may be called to testify in that trial as a witness
he shall, in proceedings conducted by the out of the

presence and hearing of the remaining jurors, inform the
parties of the information he has concerning any fact or matter
about which he will be called to testify.

(b) Bubject to subdivision (d), against the objection of a

party, a juror sworn and impaneled in the trial of an action
may not testify in that trial as a witness. Upon such objection @
which shall be deemed a motion for mistrial, the I sha

declare a mistrial and order the action assigned for trial
before another jury. ’

(¢} In the absence of objertion by a party, 8 juror sworn
ard impaneled in the trial of an action may be compelled to
testify in that trial as a witness.

{d) Nothing in this section prohibits a juror from testifying

ar to the matters covered by Section 115{)&35 provided in ” '

Seetion 1120 of the Penal Code.

Gode,

CHAPTER 2. OATH AND CONFRONTATION

710. Every witness before testifying shall take sn oath
or make an affirmation or declaration in the form provided
by Chapter 3 (commencing with Section 2093) of Title 6 of
Part TV of the Code of Civil Procedure.

711. At the trial of an aection, a witness can be heard
only in the presence and subject to the examination of all
the parties to the action, if they echoose to attend and examine,

B T R fep B T S, O
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CHaPTER 3. ExrErT WITNESSES
Article 1. Ezxpert Witnesses Generally

720. (a) A person is qualified to testify as an expert if he
has special knowledge, skill, experience, training, or edueation
sufficient to gualify him as an expert on the subjeet to which
his testimony relates. Against the objection of a party, such
special knowledge, skill, experience, training, or education
must be shown before the witness may testlfy as.an expert.

{b) A witness’ special knowledge, skill, experience, training,
or education may be shown by any otherwwe admissible evi-
dence, including his own testimony.

721, (a) Subject to subdivision (b), a witness testifying
as an expert may be cross-examined to the same extent as
any other witness and, in addition, may be fully eross-exam-
ined as to his gualifications and as to the subjeet to which
his expert testimony relates,

(b) If a witness testifying as an expert testifies in the form
of an opinion, he may not be cross-examined in regard to the
content or tenor of any scientific, technical, or professional
text, treatise, journal, or similar publication unless:

{1) The witness referred to, considered, or relied upon such
publication in arriving at or forming his opinion; or

{2) Such publication has been admitted in evidence.

722. (&) The fact of the appointment of an expert witness

DO 2O BD BO DO RO B b pob ot b bt [ et et
ﬂmmﬁwmucwmqmmhmEHcmmqmumMH

{b) The compensation and expenses paid or to be paid to
_ witpess not appointed by the court is a proper

by the court may be revealed to the trier of fact. T iy v vy

p G-m-\ Callin

of his testimony.
32 723. The eourt may, at any ti

ag relevant mﬁdmmwﬁd the weight

36 Article 2. Appointment of Expert Witness by Court
a7 ' . V) M’
88 730, When it appears to the at any time before or <

89 during the trial of an action, that expert evidence is or may
be required by the eourt or by any party to the action, the
) own motion or on motion of sny party may
appo:nt one or more persons to investigate, to render a report

42

43

44 the trial of the action relative t6 the faet or matter as to which
45 such expert evidence is or may be required. The (may
48 fix the compensation for such services, if any, rendered by any
47 person appointed under this section, in addition to any serviee
48
49

as may be ordered by the court, and to testify &s an expert at @

ag a witness, at suchk amount as seems reasonable to the Sk o.eu\r.
C N

50 731. (a) In all eriminal actions and juvenile comrt pro-
51 ceedings, the compensation fixed under Bection 730 shall be
52 acharge against the county in which guch action or proceeding

MJN 1743
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is pending and shall be paid cut of the treasury of such county on
order of the court.

(v) In any county in which the procedure prescribed in this subdivision
has been authorized by the board of supervisors, the compensation fixed under
Section T30 for medical experte ln clvil actions in such county shall be a
charge against and pald out of the tressury of sunh'county on order of the
court.

(¢) Except as otherwise provided in this section, in all e¢ivil actions,
the compensation fixed under Section 730 sball, in the first instance, be
apportioned and chmrged to the several parties in such proporticn as the court
may determine and may thereafter be taxed and allowed in like manner as other

cosis.
13 7.3.3 Sub;ject to Artlcie 1 (commencm with Beetion 720
i g o by any party to the action. '
18 When such witness is callod and examined by the
17 parties have the same right as is expressed in Seetion 775 to

18 cross-examine the witness and to object to the questions asked
19 and the evidence adduced.

20 733. Nothing contained in this article shall be deemed or
91 construed to prevent any party to any action from producing
99 - other expert evidence on the same fact or matter mentioned
93 in Section 730; but, where other expert witnesses are called
94 by a party to the action, their fees shall be paid by the party
95 calling them and only ordinary witness fees shall be taxed

CL 9¢ as costs in the action.

28 CHAPTER 4. INTERPRETERE AND TRANELATORE

[
=]

80 750. A person who serves as an interpreter or translator

81 in any action is subject to all the rules of law relating to

32 witnesses.

33 751. (a) An interpreter shall take an oath that he will

34 make a true interpretation to the witness in a language that

35 the witness understands and that he will make a true inter- x \
J

i A — o —y

86 pretation of the witness' answerd to questions to counsel,
37 or jury, in the English language, with his best skill and judg-
38 ment. _ '

"{b) A translator shall take an oath that he will msake a
true translation in the English language of any writing he
is to decipher or iranslate,

752 () When a witness is incapable of hearing or under-
4 the English language or is incapable of ressin

he can understand and who can understahd him shall be sworn
to interpret for him.

(b} The interpreter may be appmnted and compensated as
provided in Article 2 (commencing with Section 730) of
Chapter 8.

753. (a) When the written characters in & writing offered
in evidence are incapable of being deciphered or understood
directly, a translator who can decipher the characters or un- . MJIN 1744
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1 derstand the language shall be sworn to decipher or trams-
2 late the writing.

3 (b) The translator may be appointed and eompensated as
4 provided in Ariicle 2 {commencing with Section 730} of
§ 'Chapter 3.

6 754, (a) As used in this section, “‘deaf person’’ means a
7 person with a hearing loss so great as to prevent his under-
8 standing language spoken in a normal tone.

9 {(b) In any eriminal action where the defendant is a deaf
10 person, all of the proceedings of the irial shall be interpreted
11 to him in a2 language that he understands by a qualified inter-
12 preter appointed by the eourt.

13 (e} In any action where the mental condition of a deaf
14 person is being considered and where snch person may be
15 ecommitted to a mental institution, all of the court procecdings
16 pertalning to him shall be interpreted to him in a language
17 that he understands by a qualificd interpreter appointed by
18 the eourt,

19 (d} Interpreters appointed under this section shall be paid
90 for their services a reasonable snm to be determined by the Qnuhl;
21 Y. which shall be a charge against the county in which
29 such action is pending and shall be paid out of the treasury
23 of such county on order of the court.

24 )
25 CHAPTER 5. METHOD AND ScOPE oF EXAMINATION
26
27 Article 1. Definitions
29 760. ‘‘Direct examination’’ is the examination of a witness

30 by the party produting him,

31 761, **Cross-examination’’ is the examination of a withess
32 produced by an adverse party.

33 762. A ‘‘leading question’’ is a question that suggests to
894 the witness the answer that the examining party desires.

35
36 “Artiele 2. Examination of Witnesses

@ 8  765. 4F The M shall exercise reasonable control over

39 the mode of interrogation of a witness so as to make it as
40 rapid, as distinet, as little annoying to the witness, and as
*4]1 effective for the ascertainment of truth, as may be.

42

43

45 766. A witness must give responsive answers to questions,
46 and answers that are not responsive shall be stricken on motion

47 of any party.
48 767. A leading question may not be asked of a witness on
49 direct examination except in the discretion of the where,

50 under special circumstances, it appears that the interests of
51 justice require it, but a leading gquestion may be asked of a
52 witness on eross-examination.

3-—8-1
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68, (a) In examining a witness concerning o writing, in-
cluding a statement made by him that is ineonsistent with any
part of his testimony at the hearing, it is not nocessary to
show, read, or disclose to him any part of the writing.

{b) If a writing is shown to a witness, all parties to the
action must be given an oppeortunity to inspect it before any
guestion eoncerning it may be asked of the wilness

760, In examining & witness concerning a statement or
other conduet by him that 1s inconsistent with auy part of his
testimony at the hearing, it is not neeessary to diselose 1o him
any information concerniug the statement or olhnr eondoet.

77} Unless the interests of justice olherwise reguire, ex-
trinsic evidence of a statement made by a witness thal s incon-
wistent with any part of his testimony at the hearing shall be
excluded unless:

(2} The witness was so cxamined while testilyine as to give

him an opportunity to Sae explainr nr‘tdeuy the state- (‘\'O)

ment; or
(b) The witness has not been exensed from giving farther
¢ in the action.

wittiess, cither while testifying or prior thereto,
a wriling to refresh his memnry with vespeet to any
maiter abond which he testifies, @B such wriking must be
praduesd at the request of an wlverse party, who may, if he
chooses, inspeet the writing, eross-examine the withess con-
cerning it, and read it to the jury.

773, Subjeet to the limitations of Chapter 6 (eommencing
willl Beetion T80), a witness cxamined by one party may be .
cross-cxamined upon any matter within the seope of the direet
examination by each adverse party to the action in such order
as the court directs.

. 8 otherwise direets, the divect eXamina-
tion of a witness" st be eonclnded hefore the cross-exzam-
ination of the same witness hegins, :

774 A witness onee oxamined ecanmol b pe-examined as
to the same matter without leave of the conri, bt lie may be

re-examinied as fo any new maller npon which he has been m )

examined by an adverse party to {he action. Teave @@Tranted
b dixeretion

: 0w motion may call withesses and
interrogate them the same as if they had been produced by a
party to the aetion, and the parties may object to the qnestions
asked and the evidence adduced the sume as if snch witnerses
were called and examined by an adverse party, Sueh witnesses
may be cross-examim-d bv all parties to the aetiom in snch
order as the

mrlv tr: the reenm] nf any civil aetion, or a
perv:,on identitied withda party, may be called and nxammed
as if under cross-examination hy any adverse party at any
time during the presentation of evidence by the party calling
the witness, The party ealling such witness is not bound by
hiz testimony, and the testimony of such witness may be re-

‘i

f
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Butled by the pariy calling him foe suel examination by otler
evidene.

(b) A witiess exirnimed by oa party nuder ths ceehion may
Lo eross-vxamimsl by all other pariies (o the aclhuae inocaeh
ovder as e court diveels; g The witness iy beocsanined
only us 16 under redireet examination by

(13 Dnthe case of a witness whe is i porty, Tis own connsael
and eonnsel Tor i party who is notb adverse {o b swilness,

(1) In the ease of @ witness who is not a parly, romecl Tor
the party with whom the witness is aletils] amd connsel Tor
a paerty who is not adverse 1o the parly with whon Hhe witness
15 identifiend,

13 (¢) Fore the purpose of Uns secton, pactes represenbed by

fod ek bt
Lo b= D 00 00 =3 O & H S0 B =

14 e sivne cotnsel aee deemed o e acangsle party,

15 (1) ror the porepese of oes sechiong o persaen s vdeotsing
16 with a praarly il he s

17 (1A persore for whose immediade henelit the aetoae e
18  prosecuied or defemded by the parly,

19 {1 A diveetor, oflicer, superiniendent ) pembee, et e
o0  ployver, o unmiiging sgeend of Al paety or ol pevaon st
91 i paragraph (1), or any public employee ol i pabbne enhily
9o whet such public entily is the parly.

a3 (33 A person who was i any of The velulionships speetfied
o in pavagerinph (23 ak Che Gire of (e and e onissmb avings ree
a5 o the viause ol acliow.

2 {31 A persun who was inany ol the relalionshipe specitied
a7 in paragraph (2} at the thne he oblained knowledee ol e
28 matler concerning which he is soughl to be exanined wnder
g this seclion,

30 777, () sobject o subdivision (hy aonl e the “M
31 may exelude [rom the courirooty any wiluess ned al the Lime
92 under examination so that such witness cannot Lear the festi-
33 mony of other witnesses. :

34 (b)Y A party to the aclion eannal be exelnded under this
35 sectiom

26 {¢) If a prrson other than a natural persom is a party te
a7 the action, an officer or employee desigmated hy its attorney

38 is entitled to be present.

59 T78.  After a witness has heen exensed from =ivime farther
testimony in the action, he vannot he recalled withont Ieave of
eranted or withheld in the

49 discretim{.
43 A

44 CHAPTER 6. CREDIBILITY OF WITNESSES
- $5 .
46 Article 1. Credibility Generally

- ) ) (_l,ﬂu.‘-; )
48 780, Except as otherwise provided by law, the -

49 jury may consider in determining the evedibility of & witness
50 any statement or other eondned that hos any tendeney i reason
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to prove or disprove the truthfulness of his teslimony al the
hearing, inelnding but not limited to any of the Followmges:

(a} ITiz demeanor while testifying and the manoer in which
he testifies,

(b)Y The vharacter of his testimony.

{e) The oxtent of his capacity to perceive. io reeoHeel, or
to eomnnnicate any matter about which he testifies.

(d) The extent of his opportunity to perecive any wmatior
about which he testifies,

(e) Iis character for honesty or veracity or iheir opposiles,

(L) The existence or nonexistence of a bias, inderest, or nther
mproaper modive,

o) A statement. previously made by b that o voselent
with his testimony at the hearing,

(h1 A statement made by him that is incousistent willoany
part ol s testimony at the hearing,

{i} The existence or nomexistence of any fael bestilied 1o
by him.

(i) His attitude toward the action i whieh he lesdibing ar
toward the =iviog of testimony.

(k) 1y admission of untruthfulness.

Artivle 2. Attacking or Supporting Credibility

7853, The eredibility of a witness may be atticked ar sup
ported by any party, including the party ealling fim.

786, Evidence of traits of his character other thin honest 3{\)
or veracliyor their opposites(is inadmissible 1o altack or )
snpport the eredihility of a witness.

THT. Suhject to Section 788, evidence of speetliv msiances
of his conduet relevant only as tending to prove a trail of his
character is inadmissible to attack or support the eredibility
of a witness, .

788. (a) Subject to subdivision (b), evidence of the con-
viction of a witness for a crime is admissiblé for the pnrpose
of attacking his credibility only if th m proves(Ings
held out of the presence and hearing of the jury, finds that:

(1} An essential element of the crime is false statement or
the intention to deceive or defreud; and

(2) The witness has admitted his convietion for the rrime
or the pariy attacking the credibility of the witness has pro-
duced competent evidence of the convietion.

{b) Evidence of the conviction of a witness for a crime is
inadmissible for the purpose of attacking his eredibility if:

{1} A pardon based on his innocence has been granted tn
the witness by the jurisdiction in which he was convieed,

{2) A certificate of rehabilitation and pardon has been
cranted to the witness under the provisions of Chapter 3.5
(commencing with Seetion 4852.01) of Title 6 of Tart 3 of
the Penal Code. _
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(3) The accusatory pleading against the witness has been
dismissed nnder the provisions of Penal Code Section 12034
or 1203.4a.

{4) The record of convietion has been sealed under the pro-
visions of Penal Code Section 1203.45.

{5) The conviction was under the laws of another jurisdie-
tion and the witness has been relieved of the penalties and
disabilities arising from the conviction pursuant to a procedure
substantia.l%y equivelent to that referred to in paragraph (2),
(3), or {4). : '

789. Evidence of his religious belief or lack thereof is in-
admisgible to attack or support the credibility of & witness.

790. Evidence of the good character of a witness is inad-
missible to support his credibility unless evidence of hig bad
character hag been admitted for the purpose of attacking his
credibility.

791. Evidence of & statement previously made by a wit-
ness that is consistent with his testimony at the hearing is
ailll%admisusible to support his credibility unless it is offered

ter:

(a) Evidenee of a statement made by him that is incon-
sistent with any part of his testimony at the hearing has been
admitted for the purpose of attacking his credibility, and the
statement was made before the alleged ineonsistent state-
ment; or

(b} An express or implied charge has been made that his
testimony at the hearing is recently fabricated or is inflnenced
by bias or other improper motive, and the statement was made
before the bias, motive for fabrication, or other improper
motive is alleged to have arisen.

DIVISION 7. OPINION TESTIMONY AND
. SCIENTIFIC EVIDENCE

CeapTER 1. EXPERT AND OTHER OPINION TESTIMONY
Article 1, Expert and Other Opinion Testimony Generally

800. If a witness is not testifying as an expert, his testi-
mony in the form of an opinion is limited to such an opinion
88 is:

{a) Rationally based on the perception of the witness; and

(b) Helpful to a clear understanding of his testimony.

B01. If s witness is tegtifying as an expert, his testimony
in the form of an opinion is limited to such an opinion as is:

(&)} Related to & subject that is sufceiently beyond common
experience that the opinion of an expert would assist the trier
of fact; and ' -

(b) Based on matter (inclnding his apecial knowledge, skill,
experience, training, and education) perceived by or person-
ally known to the witness or made known to him at or before
the hearing, whether or not admissible, that is of & type com-
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1 monly relied upon by experts in forming an opinion upon the
2 subject to whiech his testimony relates, unless an expert is
3 precluded by law from using such matter as a basis for his
4 opinion.

] BD2. A witness testifying in the form of an opinion may
6 state on direet examination the reasons for his opinion and
7 the matter (including, in the case of an expert, his speeial
8 knowledge, skill, expericuce, training, and education) upon
9 which it is based, unless he is preeluded by law from using suck
matter as a basis for his opinion.

may, and upon objection shall, execlude
12 testimony in the form of au opinion that is based in whole nr
13 in significant part on matter that is not a proper hasis for
14 such an opinion. In such ease, the witness may then state his
15 opinion after exeluding from con51derat1011 the matier deter-
16 mined to be 1mpmper

17 84, (a} If a witness testifying as an expert. testifies that
18 his opinion is based in whole or In part upoen the opinien ov
19 statement of another person, such other person may he called
20 and examined as if under cross-examination concerning the
21 subject matter of his opinion or statement by any adverse
22 party.

23 (b) Tinless the party seeking to examine the person nponh
24 whose opiuion or statement the expert witness has relied has
25 the right apart from this section {olllexamine such person
9 = his seetion is not applicable if the person upon
97 +whose opinion or statement the expert witness has relied is
28 (1) a party, (2) an apent or employee of a party, {3) a
29 person united in interest with a party or for whose immediate
30 benefit the action is proseented or defended, or (4) a witness
31 who has testified in the action,

32 {e¢) Nothing in this section makes admissible an expert
33 opinion that is inadmissible because it is based in whole or in
84 part on the opinion or statement of another person.

35 (d) An expert opinion otherwise admissible is not made
8¢ inadmissible by this section because it is based on the opinion
37 or statement of a person who is unavailable for Sjiiexamina-
38 tion pursuant to this seetion.

39 805. Testimony in the form of an opinion that is otherwise
40 admissible is not objectionable becanse it embrgees the ultimate
41 issue to be deeided by the trier of fact.

wnée’v
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870. A witness may state his opinion as to the sanity of a
person when :

{a) The witness 1 an wtimale aconaintance of the persim
whose sy s inoquestion;;

{b) The wilness wis 2 subseribing wilness to a wriling, the
validity of whieh s i dispute, sizned by the persan whose
sanity is i oguestion ; or

{e1 The witness is gualified under Section 800 ar 801 4n
testify in the Form of an opinien.

Cuarrer 2. DBreon Tests to DETERMINE PPATERK(TY

BN This chapter may be cited as the Uniform Aet on
Blood Tests (o Deterinine Paternidy.

891, This et shall be <o mterpreted and construed as 1o
effecimate its zeneral purpose 1o make mmiform the law of
those states which enact it, .

892, In a civil action in which paternity is a relevant facl,
the court may apon its nwn initiative or upon sugmestion made
by or on behall of any person whose blood is involved, and
shall upon motion of any party to the action made at a time so
as not to delay the proeecdings unduly, order the mother,
child, and alleged father to submit to blood tests. If any party
refuses to snbmit to such tests, the eonrt may resolve the ques-
tiom of paternity against sneh party or enforee its order if the
rights of others and the intetests of justice so require.

893. The tests shall be made by experts qualified as exam-
iners of blood types who shall be appointed by the eourt. The
experts shall be called hy the conrt as witnesses to testify to
their findings and shall be snbject to cross-examination by the
parties. Any party or person at whose suggestion the tests have
been ordered may demaund that other experts, gqualified as
examiners of blood types, perform independent tests under
order of the court, the results of which may be offered in evi-
dence. The number and gnalifications of such experts shall he
determined by the court.

894. The compensation nf each expert witness appointed
by the ecourt shall he fixed at a reasonable amonnt. It shall he
paid as the eonrt shall orler. The court may order that it he
paid by the parties in such propertions and at sneh times as it
shall preseribe, or that 1he propartinon of any party be paid by
the eounty, and that. after pavment hy the parties or the
county or both, all or part nr none of it be taxesd as costs in
the action. The fee of an expert witness called by a pavty hut

3
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not appointed by the court shall be paid by the party calling

n ' be taxed as eosts in the action.

B9, If the court finds that the conelusions of all the ex-
perts, as disclosed by the evidence based upon the tests, are
that the alleeed father is not the father of the child, the ques-
tion of paternity shall be resolved accordingly. Tf the exports
disagree in their findings or conclusions, the question shall be
submitted upon all the evidence.

806. Thix chapter applics to ¢riminal actions subject 1o the
followiuyr limitations and provisions:

{a) An order for the tests shall be made only wpon applica-
tion of a party or em the court’s iniliative,

(b} The compensation of the experts shall he panl by the
eonty mler order of ennrt.

(¢} The conrt may direet a verdiet of avquittal vpan ihe
eonclusions of all the experts under the provisions of Secton
R4 ; ntherwise, the ease shall be submitted For delermmadion
upon all the evidence,

DIVISION 8 PRIVILEGER
CHarTer 1. DEFINTTIONS

000, Thiless the provision or context otherwise regnites,
the definitions in this chapter govern the construciion of thiv
division, do not govern the comstruetion of any ather
division,

901, “‘DProceeding’ means any action, hearing, investiga-
lion, inguest, or inguiry {whether conducted by a eonri, ad-
ministrative agency. hearing officer, arbitrator. lnmislative hody,
or any cother person authorized by law) in which, pursuant to
law, testimony can be compelled to be given.

902, ““Civil proceeding’’ means any proceeding exccpt a
eriminal proceeding,

903. ‘“‘Criminal proceeding’’ means:

(a} A criminal action; and .

{b) A proeeeding pursuant to Article 3 (commenecing with
Section 3060) of Chapter 7 of Division 4 of Title 1 of the
Government Code to determine whether a public officer shonld
be removed from office for wilful or corrupt misconduct in
office.

904. ‘‘Diseiplinary proceeding ’' means a proceerling brought
by a public entity to determine whether a rizht. authority,
license, or privilege (inclnding the right or privilege to be
emploved by the public entity or to hold a pnblic nffiee) should
be revoked, suspended, terminated, limited, or conditimed,
but does not include a eriminal proceeding.

905. ‘‘Presiding officer’’ means the person anthorized tn
rule on & claim of privilege in the proceeding in which the
claim is made.

MJN 1752

b




-

CHAPTER 2. APPLICABILITY OF DIVISION

810 Except as otherwise provided by statute, the provi-
sions of this division apply in all proceedings.

CHaPTER 8. GENERAL PrOVIsIONS RELATING TO PRIVILEGES

1

2

8

4

]

6

7

8 911. Except as otherwise provided by statute:

9 (a) No person has a privilege to refuse to he a witness.

10 (b) No person has a privilege to refuse to disclose any

11 meatter or to refuse to produee any writing, object, or other

12 thing.

13 {e) No person has a privilege that another shall not be &

14 witness or shall not diselose any matter or shall not produce

15 any writing, object, or other thing.

18 912. (a) Except as otherwise provided in this section, the

17 right of any person to elaim a privilege provided by Section

18 954 (lawyer-client privilege), 980 (privilege for econfidential

19 marital communications), 994 (physician-patient privilege),

20 1014 (psychotherapist-patient privilege), 1033 (privilege of

21 penitent), or 1034 (privilege of clergyman) is waived with

22 respect to a communication protected by such privilege if any

23 holder of the privilege, without coercion, has disclosed a sig-

24 nificant part of the communication or has consented to such

25 disclosure made by anyone. Consent to disclosure is manifested

26 by any statement or other conduet of the holder of the privi-

27 lege indicating his eonsent to the disclosure, including his
28 failure to c¢laim the privilege in any proceeding in which he
29 has the legal standing and opportunity to claim the privilege,

30 (b) Where two or more persons are joint holders of a privi-

81 lege provided by Seetion 954 (lawyer-client privilege}, 994

32 (physician-patient privilege), or 1014 (psychotherapist-patient

another joint holder to claim the privileges
In the case of the privilege provided by Section 980 (privilege
for confidential marital communieations),{the right of one

LARTSHES Y

5 )

right of the other spouse to claim the privileges

42 {e) A disclosure that is itself privileged under this divi-
43 sion ig not a waiver of any privilege.

44 {d) A disclosure in confidence of a communication that is
45 protected by a privilege provided by Section 954 (lawyer- -
46 client privilege), 994 (physiclan-patient privilege), or 1014
47 (psychotherapist-patient privilege), when such disclosure is
48 reasonably necessary for the accomplishment of the purpose

49 for which the lawyer, physician, or psychotherapist was con-
is 1 waiver of the privilege. i )
\ 913, (a) Ifla privilege isfExercised not to testify with o Wil

B2 respect to any matter, or to refuse to disclose or to prevent

A Fle Wﬂweew&hr
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yugsal may S comment thereon, no presumption shall arise
g he exercise of the privilege, and the trier of
4 fact may not draw any inference therefrom as to the credibil-

itvo itness or as to any matter at issue in the proceeding.
b) The at the request of a party who may be ad-
7 versely affected because an unfavorable inference may be

8 drawn by the jury because a privilege has been exercised, shall
9 jnstruet the jury that no presumption arises R
10 the exercise of the privilege and that the jury may not draw

11 eny inference therefrom as to the credibility of the witness or
12 as to sny matter at issue in the proceeding.

13 914. ({a) Subject to Section 915, the presiding officer shall

14 4 W claim of privilege in any proceeding in the same
manner &8 & determines such a elaim under Article 2

16 {commencing Wwith Section 400} of Chapter 4 of Division 3.

17 (b} No person may be held in contempt for failure to dis-
19 close information claimed to be privileged unless he has failed
19 to comply with an order of a Jthat he disclose such in-
20 formation. This subdivision does ndt apply to any govern-
21 mental agency that has constitutional contempt power, nor
22 does it impliedly repeal Chapter 4 (commencing with Section
23 9400) of Part 1 of Division 2 of Title 2 of the Government
24 Code.

25 915. (a) Subject to subdivision (b), the presiding officer
28 may not require diselosure of information claimed to be privi-
97 leged under this division in' order to rule on the claim of

28 privilegs
=y 5) wWhen a _ ruling on a claim of privilege under
30 Article 3 (commencing with Heetion 1040) of Chapter 4 (offi-

cial. information and identity of informer) or under Section

) 35 may require the person from whom disclosure is sought or the
36 person anthorized to claim the privilege, or both, to disclose
97 the information in chambers out of the presence and hearing
38 of all persons exeept the person authorized to claim the privi-
39 lege and such other persons as the person authorized to claim
40 the privilege is willing to have present. If the judge deter-
41 mines that the information is privileged, neither he nor any
492 other person may ever disclose, without the consent of a per-
43 son aunthorized to permit diselosure, what was disclosed in the
44 course of the proceedings in chambers.

45 916. (a) The presiding officer, on his own motion or on the
46 motion of any party, shall exclude information that is sub-
47 ject to a claim of privilege under this division if:

48 {1) The person from whom the information is sought is not
49 a person authorized to claim the privilege; and

50 {2) There is no party to the proceeding who is a person au-
51 thorized to claim the privilege,

ge) is unable xRN o s without requiring dis- @
34 closure of the information claimed to be privileged, the }
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{b) The presiding officer may not exclude information
under this section if:

(1) He is otherwise instrueted by & person authorized to
permit disclogure; or

(2) The proponent of the evidence establishes that there is
no person authorized to claim the privilege in existence.

917. Whenever a privilege is claimed on the ground that
the matter sought to be disclosed is & communication made in
confidence in the course of the lawyer-client, physician-patient,

psychotherapist-patient, clergyman-penitent, or husband-wife -

relationship, the eommunication is presumed to have been
made in confidence and the opponent of the elaim of privilege
hasg the burden of proof to establish that the communication
was not confidential. -

918. A party may predicate error on & ruling disallowing
a claim of privilege only if he is the holder of the privilege,
except that a party may predicate error on a ruling disallow-
ing a claim of privilege by his spouse under Section 97

919. Evidence of a statement or other diselosurefis inad-

- minsible against a holder of the privilege if:

{a) A person authorized to claim the privilege claimed it
but nevertheless disclosure erroneously was required to be
made; or

(b) The presiding officer did not exclude the privileged in-
formation as required by Section 916. '

920. Nothing in this division shall b& construed to repeal
by implication any other statute relating to privileges,

CHAPTER 4. PARTICULAR PRIVILEGES
Article 1, Privilege of Defendant in Criminal Case -

980. 'To the extent that such privilege exists under the Con-
stitution of the United States or the State of California, a

- defendant in a criminal case has a privilege not to be called

g8 & withess and not to testify.
Article 2. Privilege Against SBelf-Inerimination
940, To the extent that such privilege exists mnder the

- Clonstitution of the United States or the State of California,

& person has a privilege to refuse to disclose any matter that
may tend to ineriminate him.

Article 8. Lawyer-Client Privilege

- §50. As used in this artiele, ‘‘lawyer’? means a person au-
thorized, or reasonably believed by the client to be anthorized,
to practice law in any state or nation.

951, As used in this article, ‘‘client’’ means a person il

| “Whm directly
_ or through an anthorized representative, consults a lawyer for

Y. vt
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the purpose of retaining the lawyer or securing legal service
or advice from him in his professional eapaeity, and includes
an incompetent (a) who himself so consults the lawyer or (b)
whose guardian or conservator so consults the lawyer in behalf
of the incompetant.

952. As used in this article, ‘‘confidential communication
between client and lawyer’’ means information transmitted be-
tween a client and his lawyer.in the ecourse of that relationghip
and in confldence by & means which, so far as the elient i
aware, discloses the information to no third persons other
than those who gre present to further the interest of the client
in the consultation or those to whom disclosure is reasonably
necessary for the transmission of the information or the ac-
complishment of the purpose for which the lawyer is con-
suited, and includes advice given by the lawyer in the course
of that relationship,

953. As used in this article, ‘‘holder of the privilege’
IMeAns ;

(a) The client when he has no guardian or congervator,

{(b) A pguardian or eonservator of the client when the client
has & guardian or conservator,

(e) The personal representative of the client if the client is
dead.

(d} A SUCCessor, assign, trustee in dlssolutmn, or any simi-
ler representative of a firm, association, organization, partner-
ship, business trust, eorporaticm or public entity that is no
longer in existence.

954. Bubject to Section 912 and except as otherwise pro-
vided in this article, the client, whether or not & party, has
a privilege to refuse to dlsclose, and to prevent another from :
disclosing, a cc)nﬁdentml communication between client and !
lawyer if the privilege is claimed by: .

(&} The holder of the privilege;

{(b) A perton who is authorized to elaim the privilege by the
holder of the privilege; or

(¢} The person who was the lawyer at the time of the confi-
dential communieation, but such person may not claim the
privilege if there is no holder of the privilege in existence or
it he is otherwise instructed by a person authorized to permit
diselosure.

955. The lawyer who received or made a communieation
subject to the privilege under this article shall claim the priv-
ilege whenever he is present when the communication is sought
to be disclosed and is authorized to claim the privilege under
subdivigion (e) of Section 954,

966. There is no privilege under this article if the services

of the lawyer were sought or obtained to enable or aid anyone

to commit or plan to eommit a erime or “
a fraud. _

50 957. There is no privilege under this article as to a eommu-

51 nieation relevant to an issue between parties all of whom
§2 claim through a deceased client, regardless of whether the

[ 4 e i g i s phe i 00 20 02 00 60 CO O IR W O A PO MO NN L R R B R T n ok
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claims are by testate or intestate suecession or by inter vivos
transaction. :

958. There is no privilege under this article as to a commu- -

nication relevant to an issue of breach, by the lawyer or by the
client, of a duty arising out of the lawyer-client relationship,
including but not limited to an issue coneerning the adequacy
of the representation of the client by the lawyer.

859, There is no privilege under this article as to a com-
munication relevant to an issue concerning the intention or
competence of a client executing an attested documentfor cop:
cerning the execution or attestation of such a document, jof
e lawyer 1s an attesting witness,
eTe s no privilegs under this article as to & commu-
nication relevant to an issue concerning the intention of a
client, now deceased, with respect to a deed of conveyance,
will, or other writing, executed by the client, purporting to
affect an interest in property.

961. There is no privilege under this article as to a eommu-
nieation relevant to an issue concerning the validity of a deed
of conveyance, will, or other writing, executed by a client, now
deceased, purporting to affect an interest in property.

962. Where two or more clients have retained or consulted
a lawyer upon a matter of eommon interest, none of them may
claim a privilege under this article as to a communieation
made in the course of that relationship when such communi-
cation is offered in a civil proceeding between such clients.

Article 4, Privilege Not to Testify Against Spouse

970. Except as provided in Sections 972 and 973, a mar-
ried person has a privilege not to testify against his spouse
in any proceeding. y

971. Except as provided in Sections 972 and 973, a mar-
ried person whose spouse is a party to a proceeding has a
privilege not to be called as a witness by an adverse party
to that proceeding without the prior express conserit of the
spouse having the privilege under thiz section.

972. A married person does not have a privilege under
this artiele in:

(8) A proceeding brought by or on behalf of one spouse
against the other apouse.

{(b) A proceeding to commit or otherwise place his spouse
or his spouse’s property, or both, under the control of another
because of the spouse’s alleged mental or physieal condition.

{e} A proceeding brought by or on behalf of & spouse to
establish his competence,

(d) A proeeeding under the Juvenile Court Law, Chapter
2 (commencing with Section 500) of Part 1 of Division 2 of
the Welfare and Institutions Code.

{e) A criminal proceeding in which one spouse is charged
with: :
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(1) A crime against the person or property of the other
spouse or of a child of either, whether committed before or
during marriage. _

(2) A crime against the person or property of a third
person committed in the ecourse of committing a crime a.gamst
the person or property of the other spouse, whether committed
before or during marriage.

{3) Blgam}r or adultery.

o (d-i) A erime defined by Section 270 or 270a of the Penal
ode

973. (a) Unless erroneously compelled to do 80, & married
person who testifies in a proceeding to whieh his spouse is &

party, or who testifies against his spouse in any proceeding,

does not have a privilege under this article in the proceeding
in which sach testimony is given.

(b} There iz no privilege under this artiele in a eivil pro-
ceeding brought or defended by a married person for the im-
mediate benefit of his spouse or of himself and his spouse,

Article 5. Privilege for Confidential Marital
Communieations

980. Subject to Section 912 and execept as otherwise pro-
vided in this article, a spouse {or his gunardian or conservator
when he has & gunardian or conservator), whether or not a
party, has a privilege during the marital relationship and
afterwards to refuse to diselose, and to prevent another from
disclosing, a communication if he elaims the privilege and
the communication was made in confidence between him and
the other spouse while they were husband and wifs,

981, There is no privilege under this article if the com-
munication was made, in whole or in part, to enable or aid
anyone to commit or plan to commit a crime or to perpetrate
or plan to perpetrate a: fraud.

982. There is no privilege under t}ns article in & procead-
ing to commit either spouse or otherwise place him or his
property, or both, under the control of another because of his
alleged mental or physma.l condition.

983. There is no privilege under this article in a proceed-
ing brought by or on behalf of either sponse to establish his
competence, .

984, There is no privilege under this article in:

{a) A proceeding brought by or on behalf of one spouse
against the other spouse.

(b} A proceeding between a surviving spouse and a person
who claims through the deceased spouse, regardless of whether
such claim is by testate or intestate succession or by inter
vivos transaction,

085, ’l‘here is no privilege under thig article in a criminal

which one spouse is charged with:
(a) A crimelagainst the person or property of the other
gpouse or of a d of either.
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{(b) A crimegagainst the person or property of a third per-
son cominitted in the course of eommitting & erime against the
person ot property of the other spouse.

(e} Bigamy or adultery.

o D&d) A érime defined by Section 270 or 270a of the Penal
a, .

986, There is no privilege under this article in & proceed-
ing under the Juvenile Court Law, Chapter 2 (commencing
with Beetion 500) of Part 1 of Division 2 of the Welfare and
Ingtitutions Code. '

987. There is no privilege under this article in a criminal
proceeding in which the eommunication is offered in evidence
by a defendant who it one of the spouses between whom the
communieation was made.

Article 6. Physician-Patient Privilege

990, As used in this article, “pﬁysician” mMe&ns & person

_suthorized, or reasonably believed by the patient to be author-

ized, to practice medicine in any state or nation.

991, As used in this article, ‘'patient’’ means a person
who consults a physician or submits to an examination by a
physician for the purpose of securing s diagnosis or preven-

- tive, palliative, or eurative treatment of his physical or mental

or emotional condition,

992, As used in this article, ‘‘confidential zommunieation
between patient and physician’’ means information, including
information obtained by an examination of the patient, trans-
mitted between-a patient and his physician in the course of

" that relationship and in confidence by a means which, so far

as the patient iz aware, discloses the information to no third
persons other than those who are present to further the in-
terest of the patient in the consultation or those to whom dis-
closure is reasonably necessary for the transmission of the
informetion .or the accomplishment of the purpose for which
the physieian is consulted, and incindes advice given by the
physieian in the eourse of that relationship.

993. As used in this article, ‘“holder of the privilege®’
means ;

{a) The patient when he has no guardian or conservator.

(b) A guardian or conservator of the patient when the pa-
tient has a guardien or conservator.

(e) The personal representative of the patient if the patient
in dead. ,

994 Subject to Bection 912 and except as otherwise pro-
vided in this article, the patient, whether or not a party, has
a privilege to refuse to disclose, and to prevent another from

disclosing, & confidential communication between patient and .

physician if the privilege is claimed by:
{a) The holder of the privilege;
(b) A person who is authorized to claim the privilege by

" the holder of the privilege; or
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* concerning the condition of the patient if such issue has been
- tendered by: :

—_— 4] —
{e) The person who was the physician at the time of the

- eonfidential communication, but such person may not claim

the privilege if there is no holder of the privilege in existencs
or if he is otherwise instructed by a person aunthorized to per-
mit disclosure.

395. The physician who received or made a communication
subject to the privilege under this article shall claim the privi-
lege whenever he is present when the communication is sought
to be diselosed and is authorized to claim the privilege under
subdivision (¢) of Section 994.

836. There is no privilege under this article as tofan issue

{a) The patient;

(b) Any party claiming through or under the patient ;

(¢} Any party claiming as & beneficiary of the patient
through & contract to whieh the patient is or was a party; or
© (d) The plaintif in an section brought under Section 376
or 377 of the Code of Civil Procedure for damages for the
injury or death of the patient.

897. There is no privilege under this article if the services
of the physician were sought or obtained to enable or aid any-
one to commit or plan to commit & erime or a tort or to eseape
detection or apprehension after the commission of a erime or
a tort.

998. There is no privilege under thig article in a eriminal
proceeding or in a diseiplinary proceeding.

999. There is no privilege under this article in a proeeed-
ing to recover damages on &ccount of conduct of the patient
which eonstitutes a crime. 7

1000. There is no privilege under this article as to & com.
munication relevant to an issue between parties all of whom
claim throvgh a deceased patient, regardless of whether the
claims are by testate or intestate succession or by inter vivos
transaction.

1001. There is no privilege under this article as to a com-
munication relevant to an issue of breach, by the physician or
by the patient, of a duty arising out of the physician-patient
relationship.

1002. There is no privilege under thig article as to & com-
munication relevant to an issue eoncerning the intention of
a patient, now deceased, with respect to & deed of conveyance,
will, or other writing, executed by the patient, purporting to
affect an interest in property.

1003. There is no privilege under this article as to a com-
munieation relevant to an issue concerning the validity of a
deed of conveyanee, will, or other writing, executed by a
patient, now deceased, purporting to affect an interest in
property. . .

1004. There is no privilege under this article in & proceed-
ing to commit the patient or otherwise place him or his prop-
erty, or both, under the control of another because of his
alleged mental or physical condition. _
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1005, There is no privibege under this arlicle i proeeed-
tge brought. by or on behall of the patieni to establish his
enmpetonee,

1006, There is no privilege under this aricl as o infor-
mation that the physician or the palient is recquived to report
to a public employee, or as to mlormation requiral o he
recorded in a public office, untess the statule, charter, ordi-
nance, administrative regnlation, or other provision regquiring
The report or record spoeifivally provides that the inlwrnadion
is confidentinl or way nol be diselesed e the partienlar
procvecding,

Artiele 7. Psychotherapist-Paticat Privileg:

1070, As used in this artiele, ©psveliotherinpis ™ neins

(n) A person anthorizal, or reasonably helicved by o qu
Lient Lo hee amthorized, 1o pracliice anedicine inoany slale or
nalion ; or

{b) A person certified as a psychologist under Chapler 6.6
{ecmmencing with Seetion 2900) of Division 2 of the Business
and Professions Code.

011, As used in Ahis article, " patient’’ wmeans o person
who consulls n psyehotherapist or submits to an sxmnination
by a psychotherapist for the purpoese of securing a diagrnosis
or preventive, palliative, or ewrative treatment of s mental
or emotional eondition,

1012, As used in this artiele, ‘‘ronfidential communication
hetween patiemt and puychotherapist”™ means informalion, in-
cluding information obhtained by an examination of the pu-
tient, transmitted between a patient and his psychotherapist
in the conrse of that relationship and in eonfidenee by a means
which, s0 far as the patient 1s aware, discloses the information
to no third persons other than those who are present to fur-
ther the interest of the patient in the consultation or those
to whom ddisclosnre is reasomably necessary for the transmis-
sion of the information or the aecomplishment of the purpose
for which the psychotherapist is consnlted, and includes ad-
viee given by the psychotherapist in the course of that rela-
tionship.

1013. As used in this article, ““holder of the privilege’’
means:

{a} The patient when he has no puardian or conservator,

{b} A guardian or conzervator of the patient when the pa-
tient has a puardian or eonservator,

(e} The personal representabive of the patient if the pa-
tient is dead,

1014, Snbjeet to Seelion 212 and exeepl as otherwise pro
vided in this article, the patiend, whether or nof a.pariy, lias
a privilege to refuse to diselose, and to prevent, another from
diselosing, a eonfidentinl communieation between patient and
psychotherapist if the privilege is elnimed by

(&) The holder of the privilege;
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(h) A persen wha is avthorizel to elaim the privilege by
the holder of the privilege; or

() The person who was the psyehotherapist at the time of
the confidential communieatinon, but snch person may not claim
the privilege if there is no holder of the privilege in existence
or if he is ntlierwise instrueted by a persan anthorized to per-
mit diselosire,

1015, The psychotherapist who received or made & commu-
nication snbject to the privileee under this arlicle shall claim
the privilege whenever he is presend when the communication
is sought to be disclosed and is authorized to claim the privi-
leze uncler subhdivision {¢) of Section 14114,

16, There is nie privileee uuder this article as tofan issue
comeerning The mental or ciotional condition of the’ patient
if sueh issue fias heen temwlered by

{n) The patient;

(h) Any parly claiming through or nnder the patient:;

(«) Any party elniming as a beneficiary of 1the patient
throngh a eontract to which the patient is nr was o pariy; or

(Y The plaintidF 10 an actrion browght under Section 376
or 377 of the tode of Civil Procedure for dinages for Lhe
injury or death of the patient.

1017, Threre is no privilege under this article if the pay-
chotherapist is appointed by order of a court to examine the
patient, bul this exeeption does not apply where the psycho-
therapis ix appointed by order of the rourt npon the request
of the lawyer for the defendant in n eriminal proeceding in
arder to provide the Jawyer with information needed so that
he may advise the defendant whether to enter a plea based on
insanity or present a defense based on his mental or emotinnal
condiiion.

1018, There ix no privilege under this article if the services
of the psychotherapist were songht or obtained to enable or
aid anyone to commit or plan to commit a crime or a tort or
to esecape detection or apprebension after the commission of
a crime or a tort.

1M8. There is no privileze under this article as to a com-
munieation relevant to an issne between parties all of whom
elaim through a deeeased patient, regardless nf whether the
elaims are by festate or intestate succession or by inter vives
transaction.

1020. There is no privilege under this article as to a com-

munication relevant to an issne of breach, by the psychothera-
pist or by the patient, of a duty arising out of the psycho-
therapist-patient. relationship.
1021, There is no privileze under this article as to a com-
munication relevant to an isspe concerning the intention of a
patient, now deeeased, with respect to a deed of conveyance,
will, or other writing, excernted by the patient, purperting to
affect an intorest in property.

1022. There iz no privilege under this article as to a com-
munication relevant to an issue coneerning the validity of a

oL &5 u..ﬁ:\-i_tllbl}’\'\
,ML-..L.' ! wr ‘G:

MJN 1762




(N

— 51 — 81

deed of conveyance, will, or ether wriling, executidd by o pa-
tient, now decensed, parporting 1o afcel an interesl in
propoerly. : .
1323, There iy no prvilege under this article oo pro-
ceeding wnder Clipter 6 (eompmeneing with Sechion 1367 of
Title 10 of Parl 2 ol the Penal Gode initiaded of the vegest
of the defendanit in 2 criminal action te deteemine his sanily.
1024, There s no pravilege under this artiele oF e psyelio
therapist has reasonable cuuse 40 believe thal the potent. is in
10 such mental or emotional condition us (o be dangerous Lo him-
11 self or to the person or property of welher and That dicelisaree
12 of the connmunication is necessary o prevend the theealenl
13 danger.
14 1025, There is uo privilege under this areiicie in a proeeed.
15 g bronght by or on beladf of The patient 1o estabiish his
16 competence.
17 1026, There is ne privilese noder CThis sortiele as Toomforma
18 o that the payebntherapst or e pattenl s eeqired o
19 report by oo public anplevec or as Lo iformabon cequired 1o
) g0 be reeorded inoa public offie, unless e stadale, charter,
21 ordinance, adopmisiradlive regnlition, or ollier provision re-
g9 quiring the report or record specifieally  provides thad Lhe
gz inforination is confidential or may nol be diselosanl in the par
24 ticular procding.

LI~ G- W T N e

25
- 28 Article B Clergyman-Peoilent rrivileges
i\ 27 .
- 28 10300 As wsed i this artiele, *elergyman means o prisst,

29 wminisler, or sinilar Tunetionary of o chared or of o religons

30 denominntion or religious arginizalion.

3 031, Asg used in Uus article, ' pentfent'’ sains o pevson

32 who has made a penifential communicabon to it elergyman,
33 1032,  As nsed in this article, “ penitentinl conmimieation’’ A
€an communication made 1n mmli(in‘m:r‘.ﬁn the presenes of
no third persondio a elergyman who, in the conrse ol the dis-
eipline or practice of his chureh, denonimalion, or orgnniza-
tion, 1s anthorized or arcustomed to hear sueh communjeations
and has aoduty to keep theny secrel.
39 1033. Subject to Section M2, a pemiteni, whelther or nat,
40 a party, has a privilege (o refuse to diselose, aml Lo prevent.
41 another from disclosing, a penttential commmnnicitbion if he
claims the privilege.

1034.  Subject to Section 312, a elergyman, whelher or nod,
a party, has a privilege to refuse to disclose o peniteniial
communication if he «lvims ihe privilege,

Artiele 9. Ofticial InTornation and Lilmtly of Inlorner

ERELRES

lOllO. (8.) As used in this section, Al FEedal intertesl ion™ omeoane ol -
tion acquired in confidencc by a pmblic employec T Ll v w0 yisn ity
1 b

. and not open, or offieially discloscd, Lo the public priore Lo Lhe  |ivw

claim of privilege is made.
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hj Subjeet to subdivision (¢), a pnblic eniity SEENGE
has a privilege to refuse to diselose official

information, and to prevent another from disloxing suel in-
formation, if the privilege i~ claimed by a persen authorized
by the public entity to do so and:

(1) Disclosure is forbidden by an Aect of the Congress of
the United States or a statute of this State; or

(2) Disclosure of the information is against the public in-
terest because there is a necessity for preserving the vounfi-
dentiality of the information that ontweizhs the neeessity for
disclosiire in the interest of justice; but no privilege may he
claimed wmder this paragraph if any person authorized to do
50 has consented that the information be discloserd n 1he pro-
ceeding. In determining whether disclosnre of the information
is_apainst the public interest, the interest of the pulibe entify

as a party in the outesme of the procecding may not be con-
sidernd.

1041, (a) Except as provided in this section, a public en-
tity has a privilege to refnse
to disclose the identity of a person who has furnished infor-
matioft as provided in subdivision {h) purporting to diselose
a violation of a law of this State or of the United States. and
to prevent another from disclosing such identity, if the privi-
lege is claimed by a person authorized by the publie entity to
do so and:

(1) Disclosure is forbidden by an Act of the Congress of
the United States or a statute of this State; or

(2} Disclosure of the identity of the informer is apainst
the public interest because there is a necessity for preserving
the confidentiality of his identity that outweizhs the neces-
sity for disclosure in the interest of justice; but no privilese
may be elaimed nnder this paragraph if any person anthorized
to do so has consented that the identity of the informer be
diselosed in the proceeding. In determining whether disclosure
of the identity of the informer is against the pmblic intrrest,
the interest of the public entity as a party in the cutcome of
the proceeding may not be considerad.

(b) This section applies only if the information is furnished
in eonfidence by the informer directly to a law enforerment
officer or to a representative of an administrative ageney
charged with the administration or enforcement of the law
alleged to he violated or iz furnished hy the inforner tooan.
other for the pnrpose of transmittal to such offieer o repre.
sentative.
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(#). There is no privilege under this seetion to prevent the
infermer from disclosing hig identity.

1042. (a) Except where disclosure is forbidden by an Act

of the Congress of the United States, if a claim of privilege
under this article by the State or a public entity in this State
10 is sustained in a criminal proceeding or in a disciplinary pro-
11 ceeding, the presiding officer shall make such order or finding
12 __of faet adverse to the public entity bringing the proceeding as
s Ay upon any issue in the proceeding to which the
14 privileged information is material,
15 (b} Notwithstanding subdivision {a), where a search is
18 made pursuant to & warrant valid on its face, the public entity
17 bringing a criminal proceeding or a diseiplinary proceeding
18 is not required to reveal to the defendant official information
19 or the identity of an informer in order to establish the legality
20 of the search or the admissibility of any evidence obtained as
91 aresult of it.

000 =1 eI k31

23 Article 10, Political Vote

95 1050. If ke claims the privilege, a person has a privilege

28 to refuse to disclose the tenor of his vote at & public election

s 2T where the voting is by secret ballot unless he voted illegally or
28 he previously made an unprivileged disclosure of the tenor
99 of his vote. _

3 " Article 11, Trade Seeret

33 1060. If he or his agent or employee claims the privilege,
84 the owner of a trade secret has & privilege to refuse to disclose
g5 the secret, and to prevent another from disclosing it, if the
a5 allowance of the privilege will not tend to conceal-fraund or
otherwise work injustice.

Immunity of Newsmen From Citation
for Contempt

1070. As used in th% ‘“‘newsman’’ means a person
he procurement of news for publieation,
of news, by news media.

‘‘news media’'’ means news-
48 papers, press associations, wire services, radio, And television.
47 1072. A newsman may not be adjudged in contempt for
48 refusing to disclose the source of news procured for publica-
49 tion and published by news media, unless the source has been
50 disclosed previously or the disclosure of the source is required
51 in the public interest.

o 1073, The procedure specified in subdivisions (a) and (b) of
Section 914 and in subdivisions (a) and (b) of Section 915 ammlice to

the determination of a newsman's claim for protection under Sectlon 1072.
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DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED
, - BY EXTRINSIC POLICIES

Cuarter 1. EvipEnce oF CHARAcTER, HanIT, OR CUSTOM

1100. Except as otherwise provided by statute, any other- -
wise admissible evidence (including in the form o
an opinion, evidence of reput.atlon and evidence of apecifie
instances of sueh person’s conduct) is admissible to prove a
person’s character or & trait of his character. ‘

1101. (a) Except as provided in this lectmn and in Sec-
tions 1102 and 1103, evidence of a person’s character or a
trait of his eharacter {whether in the form offopinion, evi-
dence of reputation, or evidence of specific instances of his
conduet) is inadmissible when offered to prove his conduet
on a specified occasmn -

{(b) Nothing in this section prDhlbltS the admission of evi-
dence that a person committed a erime, civil wrong, or other
act when relevant to prove some fact (such as motive, oppor-
tunity, intent, preparation, plan, knowledge, identity, or ab-

DO b bk e [ .

21 sence of mistake or aceident) other than his disposition to
29 commit guch acts. -

23 (e) Nothing in this section affects the admissibility of evi-
924 dence offered to support or attack the eredibility of a witness,
25 1102. In a criminal action, evidenee of the defendant’s
26 character or a trait of his charaeter in the form offopimon or
97 evidence of his repntation is not made inadmissible by Section
98 1101 if such evidenece is:

20 (a) Offered by the defendant to prove his conduct in eon-
30 formity with such character or trait of character.

{b) Offered by the prosecution to rebut evidence addueed
by the defendant under sul:-dnflsmn (a).
1103. In a criminal a gyidence of the character or a
trait of character e form of}opinion, evidence of reputa-
35 tion, or evidence of specific instances of conduct) of the vie-
36 tlm of the crime for which the defendant is being
* 37 is not made inadmissible by Seetion 1101. pf :
38 {a) Offered by the defendant to prove conduet of the vietim
39 in conformity with such charaeter or trait of charaeter.
40 {h) Offered by the prosecution to rebut evidence adduced
41 by the defendant under subdivision (a).
42 1104. Except as prowded in Sections 1102 and 1103, evi-
43 denee of & treit of & person’s character with respect to care
44 or skill is inadmissible to prove the quality of his eonduet on
45 & specified oceasion.
46 1105, Any otherwise admissible evidence of habit or eustom
47 is admissible to prove conduct on a specified oceasion in eon-
48 formity with the habit or custom.
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CHAPrER 2. OTEER EviDENCE AFFECTED OR ExcLupEp By
ExtriNsic PoLicms

1150. Upon an inquiry as to the validity of a verdict, any
otherwise admissible evidence may ba received as to statements
made, or conduet, conditions, or evenis occurring, either
within or without the jury room, of such a character as is
likely to have influenced the verdiet improperly. No evidence
is admissible to show the effect of such statement, conduet,
condition, or event upon a juror either in influencing him to
assent to or dissent from the verdict or coneerning the mental
processes by which it was determined.

1151. When, after the occurrence of an event, remedizal or
precautionary measures are taken, whieh, if taken previously,
would have tended to make the event less likely to oceur, evi-
dence of such subsequent measures is inadmissible to prove
negligenee or eulpable conduet in connection with the event.

1152. {(a) Evidence that a person has, in compromise or
from humanitarian motives, furnished or offered or promised
to furnish money or any other thing, act, or serviee to another
who has sustzined or claims to have sustained loss or damage,
as well as any conduet or statements made in negotiation
thereof, iz inadmissible to prove his lability for the loss or
damage or any part of it

(b) This section does not aﬁect the admissibility of evi-
dence of :

- (1) Partial satisfaction of an asserted claim on demand
without questioning its validity when such evidence is offered
to prove the validity of the claim; or

(2) A debtor’s payment or promise to pay all or a part of
his pre-existing debt when such evidence is offered to prove
the creation of a new duty on his part or a revival of his pre-
existing duty,

1153. Evidence of a plea of guilty, later withdrawn, or of
an offer to plead guilty to the crime charged or to any other
erime, made by the defendant in & eriminal action is inadmis-
sible in any action or in any proceeding of any nature, includ-
ing proceedings before agencies, commissions, boards, and
tribunals.

1154. Evidence that a person has accepted or offered or
promised o accept & sum of money or any other thing, act,
or service in satisfaction of a claim, as well as any conduct
or statements made in negotiation thereof, is inadmissible to
prove the invalidity of the claim or any part of it.

1155. Evidence that a person was, at the time a harm was
sufféered by another, insured wholly or partially against loss
arising from liability for that harm is inadmissible to prove
negligence or other wrongdoing.

1156. (a) In-hospital medical staff committees of a li-
eensed hospital may engage in research and medical study for

the purpose of reducing morbidity or mortality, and may:

make findings and recommendations relating to such purpose.
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The written records of interviews, reports, statements, or

memoranda of such in-hospital mediesl staff committees relat-

2036 of the Code of Civil Procedure (relating to digcovery
proceedings) but, subject to subdivisions (b) and (c), shall
not be admitted as evidence in any action or before any ad-
ministrative body, ageney, or person.

{b} This section does not affect the admissibility in evidence
of the original medical records of any patient.

(e} This section does not exclude evidence which is relevant
evidence in a eriminal action.

DIVISION 10. HEARSAY EVIDENCE
CHAPTER 1. GENERAL PROVISIONS

1200. (a) ‘‘Hearsay evidence’’ is evidence of a statement

18 made other than by a witness while testifying at the hearing
Athat is offered to prove the truth of the matter stated.

. 20 . (b) Except as provided by law, hearsay evidence is inad-

21
22
23
24
25
26
27
28
29

missible.

(¢) This section shall be known and may be cited as the
hearsay rule. '

1201. A statement within the scope of an exception to the

- hearsay rule is not inadmissible on the ground that the evi-

dence WANMMDENENENS i: hearsay evidence if the hearsay
evidence of such statement consists of one or more statements
each of which meets the requirements of an exception to the
hearsay rule,

ing to such medical studies are subject to Sections 2016 and .

that was

1202, Fwvidence of a statement or other conduct by a declarant that

is ineconsistent with s statement by such declarant recelved in evidence

as hearsay evidence is not lnadmissible for the purmose of attacking the

eredibllity of the declarant though he 1s given and has had no opnortunity

to explaln or to deny such inconsistent statement or other conduet.

Any

other evidence offered to attack or suprort the credibility of the declarant

is admissible 1if it would have been sdmisslble had the declarant been a

witness. at the hearing.
. 39 1203. (a) Except as provided in subdivisions (b} and (e),

41

" (1) a party,

the declarant of a statement that is admitted as hearsay _evi-
dence may be called and examined as if under cross-examina-
tion concerning the statement and its subject matter by any
adverse party, o

(b) Unless the party seeking to examine the declarant has
the right apgrt from this section to suligexamine the declarant
this seetion is not applicable if the declarant is
2) an agent, partner, or employee of a party,
{3) a person united in interest with & party or for whose
immediste benefit the action is prosecuted or defended, ar (4)
a witness who has testified in the action.

{e) 'This seetion is not applicable if the statement is one
described in Article 1 (commencing with Section 1220), Ar-
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1 ticle 3 (commencing with Section 1235), or Article 10 (ecom-
2 mencing with Section 1300) of Chapter 2 of this division.

3 (d) A statement that is otherwise admissible as hearsay evi-
4 dence is not made inadmissible by this section because the de-
& eclarant who made the statement is unavailable for wmESRexam-
6 ination pursuant to this section,

"7 1204. A statement that is otherwise admissible as hearsay
8 evidenee is inadmissible against the defendant in a ecriminal
9 action if the statement was made, either by the defendant or -

10 by another, under such cireumstances that it is inadmissible

11 against the defendant under the Constitution of the United

12 States or the State of California.

13 1205. Nothing in this division shall be construed to repeal

14 by implication any other statute relating to hearsay evidence,

15

16 CuAPTER 2. ExcEPTIONS TO THE HEARSAY RULE
17

18 Artiele 1. Confessions and Admissions

20 1220. Evidence of a statement is not made inadmissible
91 by the hearsay rule when offered against the declarant in an
92 action to which he is a party in either his individual or repre-
923 sentative capacity, regardless of whether the statement was
24 made in his individual or representative capacity.

925 1221. Evidence of a statement offered against a party is not
92 made inadmissible by the hearsay rule if the statement is one
97 of which the party, with knowledre of the content thereof, has
28 by words or other conduet manifested his adoption or his belief
99 in its truth.

30 1222. Evidence of a statement offered against a party is not
31 made inadmissible by the hearsay rule if:

32 {a} The statement was made by a person authorized by the
83 party to make a statement or statements for him concernmg
34 the subject matter of the statement; and

35 {b) The evidence is offered elther after admission of ewvi-
q d—"s g dence sufficient to sustain a finding of such authority or, in
/ 37 theN discretion as to the order of proof, subject to the

38 admission of such evidenee.

39 1223. Evidence of a statement offered agamst a party is not
40 made inadmissible by the hearsay rule if:

41 (a) The statement was made by the declarant Whlle partlc-
42 ipating in a conspiracy to commit a erime or civil wrong and in
43 furtherance of the objective of that conspiracy ;

44 (b) The statement was made prior to or during the time
45 that the party was participating in that eonspiraey; and
46 {e} The evidence is offered either after admission of evi-

47 dence sufficient to sustain a finding of the facts specified in
48 subdivisions (a} and (b) or, in the jusiy discretion as o
49 order of proof, subject to the admission of such evidence.
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1224, Evidence of a statement offered against a party is not
mude inadmissible by the hearsay rule if :

{1} The statement was made by an agent, partner, or em-
ploree of the party;

(b) The statement concerned a matter within the scope of
the arency, partnership, or employment and was made during
that relationship;

(¢} The statement would be admissible if made by the de-
clarant at the hearing; and

{d) The evidence is offered either after
enee of the relationship between the declarant and the party
or, 1 the Jdiseretion os to the order of proof, subject
to such proof.

1225, When the liability, obligation, or duty of a party to
a civil action is based in whole or in part upon the liability,
ol:liration, or duty of the declarant, or when the claim or right
asserted by a party to a eivil action is barred or diminished by
# breach of duty by the declarant, evidence of a statement
irade by the declarant is as admissible against the party as it
would be if offered against the declarant in an action involving
thut liahility, obligation, duty, or breach of duty.

1225, When a richt or title asserted by a party to a eivil
aetion requircs a determination that a right or title exists or
existed in the declaraunt, evidence of a statement made by the
devlarant during the time the party now claims the declarant
was the holder of the right or title is as admissible against the
party as it would ke if offered azainst the deelarant in an
action involving that right or title,

1227. Evidence of a statement is not made inadmissible by
the hearray rule if offered against the plaintiff in an action
brought under Section 376 or 377 of the Code of Civil Pro-
cedure for the injury or death of the deelarant.

Article 2. Declarations Against Interest

1220. Evidence of a statement by a declarant having suffi-
cient knowledze of the subject is not made inadmissible by the
hearsay rule if the statement, when made, was so far contrary
to the declarant’s peeuniary or proprietary interest, or so far
subjected him to the risk of civil or eriminal liability, or so far
tended to render invalid a claim by him againgt another, or
ereated such a risk of making him an object of hatred, ridieule,
or social disgrace in the community, that a reasonable man in
his position would not have made the statement unless he be-
lieved it to be true.

Article 3. Statements of Witnesses
1235. Evidence of a statement made by a witness is not

made Inadmissible by the hearsay rule if the statement is in-
consistent with his testimony at the hearing and is offered in

_complianee with Seetion T70.
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1236. Evidence of a statement previously made by a wit-
ness is not made inadmissible by the hearsay rule if the state-
ment is consistent with his testimony at the hearing and is
offered in compliance with Seetion 791,

1237. Evidence of a statement previously made by a wit-
ness is not made.inadmissible by the hearsay rule if the state-
ment would have been admissible if made by him while
testifying, the statement coneerns a matter &s to which the
witness has insufficient present recollection to enable him to
testify fully and aceurately, and the statement is contained
in a writing which:

{a} Was made at a time when the fact recorded in the writ-
ing actually oceurred or was fresh in the witness’ memory;

(b) Was made (1) by the witness himself or under his di-
rection or (2) by some other person for the purpose of record-
ing the witness’ statement at the time it was made;

(e¢) Is offered after the witness testifies that the statement
he made was a true statement of such fact; and _

{d) Is offered after the writing is authenticated as an accu-
rate record of the statement.

1238. Evidence of & statement previously made by a wit-
ness is not made inadmissible by the hearsay rule if the state-
ment would have been admissible if made by him while
testifying aund:

{a) The statement is an identification of a party or another
as a person who participated in a ¢rime or other occurrence;

{b) The statement was made at a time when the erime or
other occurrence was fresh in the witness’ memory; and

(e} The evidence of the statement is offered after the wit-
ness testifies that he made the identification and that it was a
true reflection of his opinion at that time,

Article 4, Spontaneous, Contemporaneous,
and Dying Declarations

1240, Evidence of a statement is not made inadmissible by
the hearsay rule if the statement: :

{a) Purports to narrate, deseribe, or explain an act, condi-
tion, or event perceived by the declarant; and

{(b) Was made spontaneously while the declarant was under
the stress of exeitement caused by such pereeption,

1241. Evidence of a statement is not made inadmissible by
the hearsay rule if the statement:

(a) Purports to narrate, describe, or explain an act, condi-
tion, or event perceived by the declarant; and

(b} Was made while the declarant was perceiving the act.
condition, or event.

1242. Evidence of a statement respecting the cause and
circumstances of his death, made by a person since deceased,
is not made inadmissible by the hearsay rule if the statement
was made upon the personal knowledge of the declarant and
was made under a sense of impending death, voluntarily and
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in wooul faith, and in the belief that there was no hope of his
roeovery.

Article 5. Statements of Mental or Physical State

1250, {(a) Subject to Seetion 1252, evidence of a statement
of the deelarant’s then existing state of mind, emotion, or
physieal sensation (including a statement of intent, plan, mo-
Ltive, desigmt, mental fecling, pain, or bodily health) is not made
inadmissible by the hearsay rule when:

(1) The evidence is offered to prove such then existing state
of mind, emotion, or physical sensation when it is itself an
ixsue in the action; or

(2) The evidenee is offered to prove or explain aets or con-
duct of the declarant.

() This section does not make admissible evidence of a
stalrinent of menory or belief to prove the fact remembered or
belivved,

1251, Bnbject to Section 1252, evidenee of a statement of
the declarant’s state of mind, emotion, or physical sensation
(inehuling a statement of intent, plan, motive, desipn, mental
Feling, pain, or bodily health) at a time prior to the statement
is not wmade inawlmissible by the hearsay rule if

{a) The declarant is unavailable as a witness; and

(b1 The evidenee is offered to prove such prior state of
mind. emotion, or physical sensation when it is itself an issue
in the action and the evidence is not offered to prove any faet
olher than sneh state of mind, emotion, or physieal sensation.
1252, Evidenee of a statement is inadmissible under this
the statement was made under cireumstances
such #s to indivate its trustworthiness.

A

Article 6, Statements Relating to Wills and to Claims
Apainst Estates

1261. (a} lividence of a statement made by a declarant
who is nnavailable as a witness that he has or has not made &
will, or has or has not revoked his will, or that identifies his
will, is not made inadmissible by the hearsay rule.

{b) Evidence of a statement is inadmissible under this see-
tion unless the statement was made under circumstances such
as to indicate its trustworthiness,

1261. Evidence of a statement is not made inadmissible by
the hearsay rule when offered in an aection upon a claim or de-
mand against the estate of the declarant if the statement was:

{a) Made upon the personal knowledge of the declarant at
a time when the matter had been recently perceived by him
and while his recollection was clear; and

{h} Made under cireumstances such as to indicate its trost-
worthiness.

Lok
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Article 7. Business Records

1270. As used in this artiele, ‘‘a business’’ includes every
kind of business, governmental activity, profession, oceupation,
calling, or operation of institutions, whether carried on for
profit or not.

1271. Evidence of a writing made as a record of an aet,
condition, or event is not made inadmissible by the hearsay
rule when offered to prove the aet, condition, or event if:

(&) The writing was made in the regular course of a busi-
ness;

(b) The writing was made at or near the time of the aect,
condition, or event;

{¢) The enstodian or other qualified witness testifies to its
identity and the mode of its preparation; and

{d) The sources of information and method and time of
preparation were such as to indicate its trustworthiness.

1272. Evidence of the absence from the records of a busi-
ness of a record of an asserted act, condition, or event is not
made inadmissible by the hearsay rule when offered to prove
the nonoceurrence of the act or event, or the nonexistence of
the condition, if:

(a) Tt was the repular eourse of that business to make rec-
ords of all such acts, conditions, or events at or near the time
of the act, condition, or event and to preserve them; and

{b) The zources of information and method and time of
preparation of the records of that business were such that the
absence of a record of an act, condition, or event is a trust-
worthy indication that the acet or event did not oeeur or the
condition did not exist.

Article B. Official Records and Other Official Writings

1280. Evidence of a writing made as a record of an act,
condition, or event iz not made inadmissible by the hearsay
rule when nffered to prove the act, condition, or event if:

{a) The writing was made by and within the scope of duty
of a publie employee

{b) The writing was made at or near the time of the act
eondition, or event ; and

(¢) The sourees of information and method and time of
preparation were such as to indicate its trustworthiness,

1281, Evidence of a writing made as a record of a hirth,
fetal death, death, or marriaze is not made inadmisgible
by the hearsay rule if the maker was required by law to file
the writing in a designated public office and the writing was
made and filed as required by law,

1282. A written finding of presumed death made by an
employee of the T'nited States anthorized to make such finding
pursuant to the Federal Missing Persons Aet (56 Stats, 143,
1092, and P.L. 408, Ch. 371, 2d Sess. T8th Cong.; 50 U.S.C.
App. 1001-1016), as enacted or as heretofore or hereafter

}
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amended, shall be received in any court, office, or other place
in this State as evidence of the death of the person therein
found to be dead and of the date, circumstances, and place
of his disappearance.

1283, An official written report or record that a person is
missing, missing in aection, interned in a foreign country,
captured by a hostile force, beleaguered by a hostile force, or
besieged by a hostile force, or is'dead or is alive, made by an
employee of the United States authorized by any law of the
United States to make such report or record shall be received
in any court, office, or other place in this State as evidence
that sueh perscn is missing, missing in action, interned in a
forcign country, captured by a hostile force, beleaguered by a
hostile force, or besieged by & hostile foree, or is dead or is
alive.

1284, Ewvidence of a writing made by the publie employee
who is the official eustodian of the records in a public office,
reciting diligent search and failure to find a reeord, is not
made inadmissible by the hearsay rule when offered to prove
the absence of a record in that office.

Article 9. Former Testimony

1290. As used in thiz article, **former testimony’’ means
testimony given under oath or affirmation in:

{a)} Another action or in a former hearing or trial of the
same action;

(h) A proceeding to determine a controversy conducted by
or under the supervision of an agency that has the power to
determine such a controversy and is an ageney of the United |
States or a public entity

{e) A deposition taken in complianee with law in another
action ; or :

(d) An arbitration proceeding if the evidence of such
former testimony is a verbatim transcript thereof.

1291, (a) Evidence of former testimony iz not made inad-
rissible by the hearsay rule if the declarant is unavailable as
4 witness and :

{1) The former testimony is offered against a person who
offered it in evidence in his own behalf on the former occasion
or against the sucecessor in interest of such person; or

{2) The party against whom the former testimony is offered
was & party to the action or proceeding in which the testimony
was given and had the right and opportunity to eross-examine
tha declarant with an interest and motive similar to that which
he has at the hearing, except that testimony in a deposition
taken in another action and testimony given in a preliminary
examination in another eriminal action is not made admissible
by this paragraph against the defendant in a eriminal action
unless it was received in evidence at the trial of such other
action. :
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1 {b} Exeept for objections to the form of the question which
2 were not made at the time the former testimony was given,
3 and objections based on competency or privilege which did
4 not exist at that time, the admissibility of former testimony
5 under this section is subjeet to the same limitations and objee-
6 tions as thoungh the declarant were testifying at the hearing.
7 1292, (a) Evidence of former testimony is not made inad-
8 missible by the hearsay rule if:

9 {1) The declarant is unavailable as a witness;

10 {2) The former testimony is offered in a civil action or
11 against the prosecution in a eriminal action; and

12 (3) The issue is such that the party to the action or pro-

13 ceeding in which the former testimony was given had the
14 right and opportunity to cross-examine the declarant with an
15 interest and motive similar to that which the party against
16 whom the testimony is offered has at the hearing.

17 {h}) Execept for objections based on competency or privilege
18 whirh did not exist at the time the former testimony was
19 given, the admissibility of former testimony under this seetion
90 is subject to the same limitations and objections as though
91 the declarant were testifying at the hearing.

22

o3 Article 10. Judgments

27 rule when offered in a civil action to prove any fact essential
28 to the judgment unless the judgment was based on a plea of
29 nolo contendere.

30 1301. Evidence of a final judgment is not made inadmis-
381 sible by the hearsay rule when offered by the judement debtor
32 to prove any faet which was essential to the judgment in an
83 action in which he seeks to:

34 {a) Recover partial or total indemnity or exoneration for
35 money paid or liability incurred hecause of the judgment;
38 {b) Enforee a warranty to protect the judgment debtor
37 against the liability determined by the judgment; or

38 ¢} Reecover damages for breach of warranty substantially
g the same as ) warranty determined by the judgment to have
40 been breached.

41 1302. 'When the liability, obligation, or duty of a third
49 person is in issue in a civil action, evidence of a final judg-
43 ment against that person is not made inadmissible by the
44 hearsay rule when offered to prove such liability, obligation,
45 or duty.

46 .

47 Article 11. Family History

48

49 1310. ({a) Subject to subdivision (b), evidence of a state-
50 ment by a declarant who is unavailable as a witness concerning
51 his own birth, marriage, divorce, legitimacy, relationship by
52 blood or marriage, race, ancestry, or other similar faet of his
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family history is not made inadmissible by the bearsay rule,
even though the declarant had no means of acquiring personal

~1311. (a) Subject to subdivision (b), evidenee of & state-
ment concerning the birth, marriage, divoree, death, legiti-
macy, race, ancestry, relatmnah:p by blood or marriage, or
other similar fact of the family history of a person other
than the declarant is not made inadmissible by the hearsay
rule if the declarant is nnavailable as a witness and:- -

(1) The declarant was related to the other by blood or
marriage; or

{2) The declarant was otherwise so intimately associated
with the other’s family as to be likely to have had accurate
information concerning the matter declared and made the
statement (i} upon information received from the other or
from a person related by blood or marriage to the other or
{ii) upon repute in the other’s family,
b) Evidence of a statement is inadmissible under this see-
the statement was made under clrcumsta.nees such

ozt of

as to indicate itstrustworthiness.

1312. Evidence of entries In family bibles or other family
boolks or charts, engravings on rings, family portralts, engrav-
ings on urns, erypts, or tombstones, and the like, is not made
inadmissible by the hearsay rule when offered to prove the
birth, marriage, divorce, death, legitimacy, race, ancestry, re-
latmnshlp by blood or marriage, or other sumlar faet of the
family history of a member of the family by blood or marriage.

1313. Evidence of reputation among members of a family
is not made inadmissible by the hearsay rule if the reputation
concerns the birth, marriage, divorce, death, legitimaey, race,
-ancestry, relatlonshlp by blood or marriage, or other siJmlar
fact of the family history of a member of the family by blood
or marriage.

1314. Evidence of reputation in a commumty coneernmg
the date or fact of birth, marriage, divoree, or death of a per-
son resident in the commumty at the time of the reputation
is not made inadmissible by the hearsay rule.

1315. Evidenee of a statement concerning a person’s birth,
marriage, divorce, death, legitimaey, race, ancestry, relatmn-
ship by blood or marriage, or other similar fact of family his-
tory is mot made inadmissible by the hearsay rule if:

{a) The statement is contained in & writing made as a
record of an act, condition, or event that would be admissible
as evidence of such act, condition, or event under Seetion 1271;

{b) The statement is of a kind eustomarily recorded in con-
nection with the aect, condition, or event recorded in the writ-
ing; and

g:a) The writing was made as a record of a church, religious
denomination, or religivus society.
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1316. Evidence of & statement concerning a person’s birth,
marriage, divoree, death, legitimacy, race, ancestry, relation-
ship by blood or marriage, or other similar fact of family
history is not made inadmissible by the hearssy rule if the
statement is contsined in a certificate that the maker thereof
performed admarrmge or other ceremony or administered a

' was MR a clergyman, civil officer,
or other person suthorized to perform the acts reported in
the certificate by law or by the rules, regulations, or require-

and

(b) The certificate waa issued by 4SmiNmmmES =t the time matoh

and place of the ceremony or padrament or within a reasonable
time thereafter.

Artiele 12. Reputation and Statements Concerning
Community History, Property Interests,
and Character

1320. Evidence of reputation in & community is not made
inadmissible by the hearsay rule if the reputation concerns an
event of general history of the community or of the state or
nation of which the community is & part and the event was
of importance to the community. :

182]1. Evidence of reputation in a community is not made
inadmissible by the hearsay rule if the reputation concerns the
interest of the public in property in the community and the
reputation arose before controversy.

1322, Evidence of reputation in a community is not made

" inadmissible by the hearsay rule if the reputstion concerns

boundaries of, or customs affecting, land in the community and
the reputation arose before controversy,

1323, Evidence of a statement concerning the boundary of
land is not made inadmissible by the hearsay rule if the de-
clarant is unavailable as a witness and had sufficient knowledge
of the subjeet, but evidence of a statement is not admissible
under this section unless the statement was made under eir-
eumstences such as to indicate its trustworthiness,

1324, Evidence of a person’s géneral reputation with ref-
erence to his character or a trait of his character at a relevant
time in the community in which he then resided or in a group
with which he then habitually associated is not made inadmis-
sible by the hearsay rule.

- ments of a chureh, religious denomination, or religious society ; !

L
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Article 13. Dispositive Instruments and Ancient Writings

1330, Evidenee of a statement eontained in a deed of con-
veyanee or a will nr other writing purporting to affect an
interest in real or personal property is not made inadmissible
by the hearsay rule if:

(a) The matter stated was relevant to the purpose of the
Wwriting ;

{b) The matter stated would be relevant to an issue as to
an interest in the property; and

(e} The dealings with the property sinee the statement was
made have not been inconsistent with the truth of the state-
ment,

1331, Evidenee of a statement is not made inadmissible by
the hearsay rule if the statement is contained in a writing
more than 30 years old and the statement has been sinece
generally acted upon as true by persons having an interest in
the matter.

Article 14, Commereial, Svientifie, and
Similar Publieations

1340, Evidence of a statement, other than an opinion, con-
tained in a tabulation, list, directory, register, or other pub-
lished eompilation iz not made inadmissible hy the hearsay
rule if the eompilation is generally used and relied upon as
acenrate in the course of a business as defined in Seetion 1270,

1341. Tlistorieal works, hooks of seienee or art, and pub-
lished maps or charts, made by persons indifferent between
the parties, dare not made inadmissible by the hearsay rule
when offered to prove faets of general notoriety and interest.

DIVISION 11. WRITINGS
CoapTeER 1. AUTHENTICATION AND Proo¥ or WRITINGS
Article 1. Requirement of Authentication

1400. Authentication of & writing means (a) the introduc-
tion of evidence sufficient to sustain a finding that it is the
writing that the proponent of the evidence elaims it is and
that it was made or signed by the person the proponent of
the evidence claims made or signed it or (b) the establish-
ment of sueh facts by any other means provided by law.

1401, (a) Authentication of a writing is required before
it may be received in evidence,

(b)Y Authentication of 2 writing i¥ required before secon-
dary evidence of its content may be received in evidence.

1402. The party producing a writing as genuine which
has been altered, or appears to have been altered, after its
execution, in a part material to the question in dispute, must
account for the alteration or appearance thereof. He may
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show that the alteration was made by another, without his
concurrence, or was made with the consent of the parties af-
fected by it, or otherwise properly or innoeently made, or
that the alteration did not change the meaning or lanrruage
of the instrument. If he does that, he may give the writing
in evidenece, but not otherwise.

Article 2, Means of Authenticating and Proving Writings

OO0 =3 O e G2 D

10 1410. A writing is sufficiently authenticated to be received
11 in evidence if there is any evidence sufficient to sustain a find-
12 ing of the authenticity of the writing; and nothing in this
13 article shall be construed to limit the means by which the
14 authenticity of a writing may be shown.

15 1411. ZExcept as provided by statute, the testimony of a
16 subseribing witness is not required to authentieate a writing.
17 1412, If the testimony of a subseribing witness is required
18 by statute to authenticate a writing and the subscribing wit-
19 ness denies or does not recollect the exeention of the writing,
20 the writine may he authenticated by other evidence.

21 1413. A writing may he authenticated by anyone who saw
22 the writing execnted, including a subscribing witness.

23 1414. A writing may be aunthenticated by evidence that:
24 (a) The party against whom it is offered has at any time
o5 admitted its authentmltv or

26 (b) The ertmg ig produeed from the custody of the party
2T against whom it is offered and has been acted upon by him as
98 authentie. _

29 1415, A writing may be authenticated by evidence of the
30 authenticity of the handwriting of the maker.

31 1416, A witness who is not otherwise qualified to testify as
32 an expert may state his opinion whether a writjng js in the
g3 handwriting of a supposed writer if the finds that he
g4 has personal knowledge of the handwriting of the snpposed
g5 Wwriter, Such personal klmwledge may be aequired from:

25 {a) Having seen the supposed writer write;

a7 {b} HNaving seen a writing purporting to be the writing of
g8 the supposed writer and upon whieh the supposed writer has
39 acted or heen charged;

40 {e) Having received letters in the due course of mail pur-
41 porting to be from the supposed writer in response to letters
42 duly addressed and mailed by him to the supposed writer; or
43 {d) Any other means of obtaining personal knowledge of
44 the handwriting of the supposed writer.

1417, The suthenticity of handwriting, or the lack thereof, may
be proved by a comparison made by the trier of fact with handwriting
(a) which the court finds was admitted or treated as authentic by the
varty egainst whom the evidence is offered or {b) otherwise proved to

be anthentic to the satisfgetion of the court.
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1418. The aunthenticity of writing, or the lack thereof, may be
proved by a comparison made by an expert witpess with writing (a)
vhich the court finds was admitted or treated as authentic by the varty
ageinst whom the evidence is offered or {b) otherwise proved to be

anthentlie to the satisfaction of the court.

1119, Where a writing sought to be introduced in evidence is more

than 30 years old, the comparison under Section 1417 or 1418 may

81 — 68 —

-1 be made with writing purporting to be anthentic, and gener-
-2 ally respected and acted upon as such, by persons having an
'3 interest in knowing whether it is authentlc_

18 1420, A writing may be aunthenticated by evidence that
17 the writing was received in response to a communication sent
18 to the person who is elaimed by the proponent of the evidence
19 to be the author of the writing.

.20 1421. A writing may be anthenticated by evidence that the
21 writing refers to or states facts that are unlikely to be known
22 to anyone other than the person who is claimed by the pro-
93 ponent of the evidence to be the author of the writing.

25 Article 3. Acknowledged Writings and Official Writings

27 1450, The presumptions established by this article are pre-
28 sumptions affecting the burden of producing evidence.

29 1451, A certificate of the acknowledgment of a writing
30 other than a will, or a certificate of the proof of such a writing,
31 is prima facie evidence of the facts recited in the certificate
32 and the genuineness of the signature of each person by whom
33 the writing purports to have been signed if the certificate meets
34 the reguirements of Article 3 {commencing with Section 1181)
85 of Chapter 4, Title 4, Division 2 of the Civil Code.

38 1452. A geal is presumed to be genuine and its uze author-
837 ized if it purports to be the seal of :

88 {a) The United States or a department ageney, or publie
59 employee of the Tnited States

40 (b} A public entity in the United States or a department,
41 agency, or public employee thereof.

42 {e} A nation recognized by the executive power of the
4 nited States or a department, agency, or officer thereof.

the executive power of the United States.

- 46 {e) A court of admiralty or maritime jurisdiction.
47 (£} A notary publie within the United States or any state
48 of the United States.

A9 1453. A sipnature is presumed to be genuine and author-
50 ized if it purports to be the signature, affixed in his official
51 capacity, of:
52 {a) A public employee of the United States.
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{b)} A public employee of any publie entity in any state of
the United States,

(e) A motary public within the United States or any state of
the United States.

1454, A gignature is presumed to be genuine and anthor-
ized if it purports to be the signature, affixed in his official
capacity, of an officer. or deputy of an officer, of a nation or
' a nation reeognized by the execn-
tive power of the United States and the writing to which the
signature is affixed is aceompanied by a final statement certi-
fying the gennineness of the signature and the official position
of (a) the person who executed the writing or (b) any foreign
offieial who has certified either the gennineness of the signature
and official position of the person executing the writing or the
genuineness of the signature and official position of another
foreign official who has executed a similar certificate in a chain
of snch certificates beginning with a certificate of the genuine-
ness of the signature and official position of the person exeent-
ing the writing. The final statement may be made only by a
secretary of an embassy or legation, eonsul general, comsnl,
viee consul, consnlar agent, or other officer in the foreign serv-
ice of the United States stationed in the nation, anthenticated
by the seal of his office.

CHaPTER 2. SECONDARY EVIDENCE OF WRITINGS

Article 1. Best Evidence Rule

1500, Exceept as otherwise provided by statute, no evidence
other than the writing itself ix admissible to prove the eon-
tent of a writing, This seetion shall be known and may be
cited as the best evidence rnle.

1501. A copy of a writing is not made inadmissible by the
best evidence rule if the writine is lost or has heen destroved
without frawdulent intent on the part of e proponceat ot the
evidence,

1502, A eopy of a writing is not made inadmissible by the
best evidenee rule if the writing was not reasonably procur-
able by the proponent by use of the court’s process or by other
available means,

1503. {a) A copy of a writing is not made inadmissible by
the best evidence rule if, at a time when the writing was under
the control of the opponent, the opponent was expressly or
impliedly notifiedl, by the pleadings or otherwise, that the
writing would be neerled at the hearing, and on roguest at the
hearing the opponent has failed to produce the writing. Tn a
eriminal action, the reguest at the hearing to produce the
writing may not be made in the presence of the jury.

{(b) Though a writing reynested by one party is prodneed
by another, and is thereupon inspeeted by the party calling
for it, he is not obliged to introduee it as evidenee in the action.

Mlitwﬁtx\bw
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1504, A copy of a writing is not made inadmissible by the

best evidence rule if the writing is not closely related to the
eontrolling issues and it would be inexpedient to require its
production.

1505. Secondary evidence of the content of a writing de-
scribed in Section 1501, 1502, 1503, or 1504, other than a ecopy
thereof, is not made inadmissible by the best evidence rule if
the proponent does rot have in his possession or under his con-
trol a copy of the writing. This section does not apply to &
writing that i also described in Section 1506 or 1507.

1506. A copy of a writing is not made inadmissible by the
best evidenee rule if the writing is a record or other writing
in the custody of a public employee.

1507. A copy of a writing is not made inadmissible by the
best evidence rule if the writing has been reeorded in the pub-
He records and the record or an attested or & certified copy
thereof is made evidence of the writing by statute.

1508. Secondary evidence of the content of a writing de-
seribed in Seetion 1506 or 1507, other than a copy thereof, is
not made inadmissible by the best evidence rule if the propo-
nent does not have in his possession a copy of the writing and
could not in the exercise of reasonable diligence have obtained
8 copy.

1509, Secondary evidence, whether written or oral, of the
content of a writing is not made. inadmissible by the best evi-
dence rule if the writing consists of numerons accounts or
other writings that cannot be examined in court without great
loss of time, and the evidemee sought from them is only the

. general result of the whole; but the eretion,
" may require that such accounts or other ertmgs be produced

for inspection by the adverse party.

1510. A copy of a writing is not made inadmissible by the
best evidence rule if the writing hes been produced at the
hearing and made available for inspection by the adverse party.

Article 2. Official Writings and Recorded Writings

1530. ({a) A purported copy of a writing in the custody of

a public employee, or of an entry in such & writing, is prima
facie evidenice of such writing or entry if :

{1) The ecopy purports to bes published by the authority of

Fe nation or state, or ' ] ' in

which the writing is kept

(2) The office in which the writing is kept is within the
United Btates ensnspemiUlWPor within the Panama Canal
Zone, the Trust Terntory of the Pacifle Islands, or the Ryukyu
Islands and the eopy is attested or certified as a correct copy
of the writing or entry by & public employee, or a deputy of a
public employee, having the legal custody of the writing; or

{3) The office in which the writing is kept is not within
the United States or any other place described in paragraph
(2} and the copy is attested as a.correct eopy of the writing
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or entry by & person having authority to make the attestation,
The attestation must be accompanied by a final statement
certifying the genuineness of the signature and the official posi-
tion of (i) the person who attested the copy as a correct copy
or (ii) any foreign official who has certified either the genuine-
ness of the signature and official position of the person atiest-
ing the copy or the genuineness of the signature and official
position of another foreign official who has executed & similar
certificate in a chain of such certificates beginning with a cer-
tificate of the genuineness of the signature and official position-
of the person attesting the copy. The final statement may be
made only by a secretary of an embassy. or legation, consul
genersl, consul, vice consul, consular agent, or other officer in
the foreign service of the United States stationed in the nation
in which the writing is kept, authenticated by the seal of his
office, :

{b) The presumptions established by this section are pre-

-sumptions affecting the burden of producing evidence.

1531. For the purpose of evidence, whenever a copy of a
writing is attested or certified, the attestation or certificate
must state in substance that the copy is & correct copy of the
original, or of a specified part thereof, as the cagse may be.

1532. (a) The official record of a writing is prima facie
evidence of the conient of the original recorded writing if:

(1) The record is in fact a record of an office of a state or
nation or of any : an:

{(2) A statute authorized such & writing to be recorded in
that office. )

(b} The presumption established by this seetion ia a pre-
sumption affecting the burden of producing evidence,

Article 8. Photographic Copies of Writings

1550. A photostatic, microfilm, mictocard, miniature photo-
graphic or other photographic copy or reproduction, or an en-
largement thereof, of & writing is as admissible as the writing
itself if such copy or reproduction was mads and preserved es
a part of the records of a business (as defined by Section
1270) in the regular course of such business. The introduection
of such eopy, reproduction, or enlargement does not preclude
admission of the original writing if it is still in existence.

1551. A print, whether enlarged.or not, from & photo-
graphic film (including a photographic plate, microphoto-
graphic film, photostatic negative, or similar reproduction)
of an original writing destroyed or lost after such film was
taken is as admigsible as the original writing itself if, at the
time of the taking of such fillm, the person under whose di-
rection and control it was taken attached thereto, or to the
sealed container in which it was placed and has been kept, or
incorporated in the film, a certification complying with the
provisions of Section 1531 and stating the date on which, and
the fact that, it was so taken under his direction and eontrol.
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Article 4. Hospital Records

1560. (B) Except as provided in Section 1564, when a
subpoena duces tecum id served upon the custodian of records
or other qualified witness from a licensed or county hospital,
state hospital, or hospital in an institution under the jurisdie-
tion of the Department of Corrections in an action in which
the hospital is neither a party nor the place where any cause

~of action is alleged fo have arisen and such subpoena requires

the production of all or any part of the records of the hospital
relating to the care or treatment of a patient in such hospital,
it is sufflcient compliance therewith if the custodian or other
officer of the hoapital, within flve days after the receipt of
such subpoena, delivers by mail or otherwise a true and correct
copy (which may be a photographie or microphotographic re-
production) of all the records deseribed in such subpoena to the
clerk of court or to the eourt if there be no clerk or to snech
other person as described in subdivision (a) of Section 2018
of the Code of Civil Procedure, together with the affidavit de-
seribed in Section 1561,

{b) The copy of the records shall be separately enclosed in

an inner envelope or wrapper, sealed, with the title and num-

ber of the action, name of witness and date of subpoena clearly
inscribed thereon; the sealed envelope or wrapper shall then
be enclosed in an outer envelope or wrapper, sealed, directed
as follows: _

(1) If the subpoena directs attendance in court, to the clerk
of auch eourt, or to the judge thereof if theére be no clerk.

(2) If the subpoena directs attendances at a depnsit;ion or
other hearing, to the officer before whom the deposition is to
be taken, &t the place designated in the subpoena for the takmg
of the depos:tmn or at his place of business.

{3) In other cases, to the officer, body, or tribunal conduct-
ing the hearing, at a like addr'ess.

{¢) Unless the parties to the proceeding otherwise agtes,
or unless the sealed envelope or wrapper is returned to &
witness who is to appesr perscnally, the copy of the records
shall remain sealed and shall be opened only at the time of
trial, depogition, or other hearing, upon the direction of the
judge, officer, body, or tribunal conducting the proceeding, in
the presence of all parties who have appeared in person or
by counsel at such trial, deposition, or hearing. Records which
are not introduced in evidence or required as part of the
record shall be returned to the person or entity from whom
received.

1561. (a) The records shall be accompanied by the affi-
davit of the custodian or other qualified witness, stating in
substance each of the following:

{1) That the affiant is the duly authorized custodian of the
records and has authority to certify the records.

{2) That the copy is a true copy of all the records described
in the subpoena.
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(3) That the records were prepared by the personnel of
the hospital, staff physicians, or persons acting under the .
control of either, in the ordinary eourse of hospital business
at or near the time of the aet, condition, or event.

(b} If the hospital has none of the tecords deseribed, or
only part thereof, the custodian shall so state in the affidavit,
and deliver the affidayit and such records as are available in
the manner provided in Section 1560,

1562. The copy of the records is admissible ih evidence to
the same extent as though the original thereof were offered
and the custodian had been present and testified to the matters
stated in the affidavit. The affidavit is admissible in evidence
and the matters stated therein are presumed true. When more
than one person has knowledge of the facts, more than one
affidavit may be made. The presumption established by this
section is a presumption affecting the burden of proof. '

1563. This article shall not be interpreted to require tender
or payment of more than one witness and mileage fee or other
¢harge unless there is an agreement to the contrary.

1564. The personal attendance of the custedian or other
qualified witness and the produetion of the original records is
required if the subpoena duces tecum contains a clause which
reads:

‘*The procedure authorized pursuant to subdivision {a) of
Seetion 1560, and Sections 1561 and 1562, of the Evidence Code
will not be deemed sufficient compliance with this subpoena.’’

1565, If more than one subpoena duces tecum is served
upon the custodian of records or other qualified witness from
a licensed or county hospital, state hospital, or hospital in an
institution under the jurisdietion of the Department of Cor-
rections and the personal attendance of the custodian or other
qualified witness is required pursuant to Section 1564, the
witness shall be deemed to be the witness of the party serving
the first such subpoena duces tecum,

1566. Thie article applies in any proceedmg in which testl-
mony can be eumpelled

CHAPTER 3. OFFICIAL WRITINGS AFFECTING PROPERTY

1600. The official record of a document purporting to
establish or affect an interest in property is prima facie evi-
denee of the content of the original recorded document and its
execution and delivery by each person by whom it purports to
have been executed if:

(a) The record is in fact & record of an office of a state or
nation or of any

(b} A statute authorized such a document to
that office,.

1601. (a) Subject to subdivisions (b) and (c), when in
any action it is desired to prove the contents of the official .
record of any writing lost or destroyed by conflagration or
other public ealamity, after proof of such loss or destruction,

recorded in
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the following may, without further proof, be admitted in evi-
denece to prove the contents of such record:

(1) Any abstract of title made and issued and certified as
correct prior to such loss or destruction, and purporting to
have been prepared and made in the ordinary course of busi-
ness by any person engaged in the business of preparing and
making abstraets of title prior to such loss or destruction; or

{2) Any abstract of title, or of any instrument affecting
title, made, issued, and certified as eorrect by any person en-
gaged in the business of insuring titles or issuing abstracts of
title to real estate, whether the same was made, issued, or
certified before or after such loss or destruetion and whether
the same was made from the original records or from abstract
and notes, or either, tzaken from such records in the preparation
and upkeeping of its plant in the ordinary course of its
business,

{b) No proof of the loss of the original writing is required
other than the fact that the original is not known to the party
desiring to prove its contents to be in existence,

{c} Any party desiring to use evidence admissible under
this section shall give reasonable notice in writing to all other
parties to the action who have appeared therein, of his inten-
tion to use such evidence at the trial of the actton, and shall
give all such other parties a reasonable opportunity to inspect
the evidence, and also the abstracts, memoranda, or notes from
which it was compiled, and to take eopies thereof,

1602. 1f a patent for mineral lands within this State,

" issued or granted by the United States of America, contains a
statement of the date of the location of a claim or claims upon
which the granting or issuance of such patent is based, such
statement is prima facie evidence of the date of such location.

1603. A deed of convevance of real property, purporting
to have been executed by a proper officer in pursuance of
legal process of any of the courts of record of this State, ac-
knowledged and recorded in the office of the recorder of the
county wherein the real property therein described is situated,
or the record of such deed, or a certified copy of such record
is prima faeie evidenece that the property or interest therein
described was thereby conveyed to the grantee named in such
deed, : '

1604. A certificate of purchase, or of location, of ahy lands
in this State, issned or made in pursuance of any law of the
United States or of this State, is prima facie evidence that
the holder or assignee of such certificate is the owner of the
land described therein; but this svidence may be overcoms
by proof that, at the time of the location, or time of filing, a
pre-emption claim onm whieh the certificate may have been
issued, the land was in the adverse possession of the adverse
party, or those under whom he claims, or that the adverse party
is holding the land for mining purposes.

1605. Duplicate copies and authenticated translations of
original Spanish title papers relating to land claims in this

0o ~Y Oy O e OO0 B2 =

State; derived from the Spanish or Mexican Governments,
prepared under the supervision of the Keeper of Archives, au-
thenticated by the Surveyor-General or his suceessor and by
the Keeper of Archives, and filed with a county recorder, in ac-
cordance with Chapter 281 of the Statutes of 1865-66, are re-
ceivable as prima facie evidence with like force and effect as
the originals and without proving the exeeution of such
originals.
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#34(L) 11/16/64
First Supplement to Memorandum 64-101

Subject: Study No. 34(L) - Uniform Rules of Evidence {Preprint Senate
Bill No. 1)

Attached as Exhibit I is a letter from the League of California
Cities cormenting on Preprint Semate Bill Ho. 1. For the convenience
of the Commission, we summarize and comment on this letter below.
Section 451

The League suggests that charters of cities and counties should
be given judicial notice. We have already revised Section L451(a) to
so provide.

The League objects to the repeal of Section 34330 of the Government
Code {requiring judicial notice of the incorporation of genersl law
cities). We think this is clearly included under subdivisions (b) and
(¢) of Section 452 and recommend that Section 34330 be repealed. Judicial
notice of the incorporation of gll cities, not just general law citles, is
required by Section L52. We see no necessity for revalning Section 34330
and believe the retention of Section 34330 to be undesirable in view of
the fact that the application of Section 34330 is limited to general law
cities.

The League would prefer that judicial notice be required under
Section 451 of incorporation of cities, rather than permitted under Section

452, We suggest no change be made in the statute.

Psychotheraplist-Patient Privilege

The League sugpests that there should be an exception to the psycho-
therapist-patient privilege for disciplinary proceedings. The exception

-1-
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provided by Section 1016 will cover all cases where

the patient has tendered the lssue of his mental or emotional condition.

As to other cases, we belleve that the privilege should be recognized in

a disciplinary proceeding to the same extent as in a criminal proceeding.
The lLeague also points cut that a problem exists in distipguishing

between a physician and a psychotherapist. As the League correctly

points out, the distinction is predicated on the type of treatment belng

sought or given, so that if one doctor does both, a problem is bomnd to
arise as to the type of information that can be revealed. We believe that
this comment reveals the haslec defect in the existing statute. The staff
further believes that 1t would be better to base the distincticn tetwesn
the physician-patient privilege and the psychotherapist-patient privilege

primarily on the type of doctor involved rather than on the type of

treatment sought. The distinction can be made clear by limiting the
doctors involved to psychiatrists. (OFf course, if one seeks the services
of & psychlatrist on a matter that does not involve a mental or emotional

condition, only the physician-patient privilege would be applicable.)

Section 1041

The League suggests that the words "or of a publlic entity in this
State", be added after the word "State" in line 28 (page 52). We believe
that this is a deslrable change; it 1s necessary so that protection 1is
provided to an informer who discloses information concerning the violation

of a local ordinance.

Sections 1530 and 1532

We have already made the change suggested by the League.

-2a
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Seetion 1560

The Leaghe suggests that Section 1560(a} refer to "city hospital""

as well.af the other types of hospita}, We 8€e 10 need to add

"eity hospitel” since such hospitals are "licensed” hospitals and
already included under Section 1560. We have, however, no objection

to the addition of "city hospital” to Section 1560.

Penal Code Section 963

Pensl Code Section 963 is amended to regquire judicial notice when an
ordinance is pleaded. At the same iime, the trocedurral protections
afforded by the Judicial Notice Division apply as in any other case
where notice of an ordinance is taken. Hence, we do not believe that
the comment by the League concerning Section 963 is vell taken.

The Ieague mlso suggests that "private statute” be deleted from
Penal Code Section 963 as unnecesgsary since "we are noi avare of any
Tprivate statutes!' mentioned in Section 963."

nespectfully submitted,

John H. DeMoully
Ixecutive Secretary
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LEAGUE OF CALIFORNIA CITIES

MEMBER AMERICAN MUNICIPAL ASSOCIATION
“WESTERN CITY™ QFFICIAL PUBLICATION

Berkeley (5) . . Hotel Claremont . . THormwall 3-3083
Los Angeles f17) .. 702 Statler Center . . MAdison 4-4934

Berkeley, California
October 30, 1964

Mr. John H. DeMoully

Bxecutive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear John:

In reviewing the proposed Evidence Code as set forth in
Preprint Senate Bill No. 1, I have done 1t with the ldea of how
the provisions relate to city government operstion. I'm sure the
trial lawyers are better qualified t¢ asdvise on the substantive
concepts lnvolved.

At this time let me say that so far as cities are con-
cerned there do not appear any major objectlions. I have not
heard from any city attorneys, and perhaps they may be able to
suggest changes of greater significance; however at this time
we can only suggest the following:

l. Judicial Notice.

Charters of cltles and counties should be given Jjudicilal
notlce, At the present time, cowrts do take judicisl notice of
them. Teachout v. 175 cal., 481; Clark v. City of Pasadena
102 C.A. 2d. 198. SEce they actually are ratified % the I@ZBI;-
ture and therefore are included within the meaning of "public
statutory law" as described in Section 451, you may have included
them already. We believe specific reference of inclusion would be
desirable, prefersbly in the mandatory provisions of Secticn U51
because of legisletive approval.

Section 34330 of the Government Code (requiring judich&l
the "permissive" section.

notice of the incorporetion of cities} is being repealed becausk it
]

is now included within Section 452 (b

We are not certain whether 452 (b) accomplishes this and also bPli,-eV‘éf —

it would be better to require sueh Jjudicial notice, rather than

make 1t permissive. To require proof of such incorporations san": s

!

unnecessary.

3
!
{
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Cable Address — LEAGUECAL, Berkeley, U.5.A.
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Mr, John H. DeMouJ_'I.Y Page 2
October 30, 1964

Along the same lines, Section 963 of the Pensl Code is
being amended on p. 118 to require judiciel notice in the same
manner &g the court notices matters listed in Section 452. However,
an inconsistency arises because 452 is the "permissive" section.
Shouldn't Sectlon 451 be the section referred to in the amendment
to Section 963. Incidentally, we are not aware of any “private
statutes” mentioned in Section 963, and therefore reference to such
statutes could be deleted.

2. Psychotherapist - Patlent Priv:lleg_e.

Although we have noted the distinction drawn between this
privilege end the physician - patient privilege, we would like to
point cut the problem that might arise by permitting the privilege
to be claimed in a disciplinary proceeding. It would not be unusual
to regquire testimony from a psychothersapist in & disciplinary hear-
ing the same as from a physician. Although Section 1026 indicates
the inapplicability when the information 1s required toc be reported
to a public employee, the failure to specifically include a section
like Section 998 insofar as it relates to disciplinary hearings
plus the analysis on page 240 may lead to an interpretation that
the privilege can be claimed in disciplinary proceedings. For
these reasons we would suggest that the privilege not apply in

disciplinary hearings.

Another problem may srise In distinguishing between a
physiclian and & psychotherepist. As referred to Sections 990, 991,
1010 and 1011, a physician may include a psychotherapist. A
distinetion will have to be predicated on the type of treatmsnt
being sought or given, so that if one doctor does both, a problem
1s bound to arise as to the type of informatiocn that can be revealed.

3. Identity of Informer.

Section 1041 should also relate to disclosure of viola-
tions of & law of "a public entity" to include local ordinances and
not Jjust California or federal laws.

4, Official Writings.

Sections 1530 {e) (1) and 1532 (a) (1) should be re-
phrased to specifically include all public entities. A governmental
subdivision does not include & municipal corporation. Although the
vords are used interchangeably, scme cases draw a distinctlon. Use
of the words "public entity” would obviate any ambigulty and be
conslstent with language of other sections.
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October 30, 196k

5 . HOEE.tal Records.

Section 1560 (a) should refer to city hospitals as well
ag other types., A few cities do maintain and operate hospitals.

We hope these comments will be helpful and want to thank
you for the opportunity to present them. The efforts of the Commission
are monumental and the members and staff should be congratulated on
the accomplishment of this great task.

Singerely,
Ve k.

D. Wickware
Assistant Legal Counsel

JIM:gh
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HUSINESS AND PROFESSIQONS CODE

Section 290k (Repealed}

Comment. Section 2904k is superseded by Evidence Code Sections 1010-1026.

Section 5012 (Amended)

Comment. The deleted languasge in Section 5012 is inconsistent with

Evidence Code Section 1452. See the Comment to that section.

Section 25009 (Amended)

Coment. The amendment merely substitutes correct references for the

obsolete references in Section 25009.

CIVIL CODE

Section 53 (Amended)

Comment. This revision of Section 53 provides, in effect, that the
court may take judicial notlce of the matter specified in subdivision {(c¢) and
ie required to take judicisl notice of such matter upon request if the party
making the reguest supplles the court with sufficlent information. See

EVIDENCE CODE §§ 452 and 453 and the Comments thereto.

C ~1500-

MJIN 1793 |




Section 164.5 (Added)

Comrent. Section 164.5, which is a new section added to the Civil Code,
states existing decisional and statutory law. The presumption stated in the
first sentence of Section 16k4,5 is established by a number of California
cases. It places upon the person asserting that any property is separate
property the burden of proving that it was acquired by gift, devise, or descent,
or that the consideration gilven for it was separate property, or that it 1s
personal injury damages, or that for some other reason the property is not

community property. E.g., Rozan v. Rozan, %9 Cal. 24 322, 317 P.2d 11 (1957);

Meyer v. Kinzer, 12 Cal. 247 (1859). BSee THE CALTFORNIA FAMILY IAWYER § 4.8

{Cal. Cont. Ed. Ear 1961).
The second sentence of Section 164.5 alsc states existing case law.

B.2., Estate of Rolls, 193 Cal. 534, 226 Pac. 608 (1924)}; Meyer v. Kinzer,

BUDYE .

The third sentence of Section 164.5 states the apparent effect of sub-
division 40 of Code of Civil Procedure Section 1963. The meaning of sub-
division L0, however, is not clear. See 4 WITKIN, SUMMARY OF CALIFORNIA

LAW, Commmnity Property § 26 (7th ed. 1960); Note, 43 CAL. L. REV. 687, 690-

691 (1955).

Section 193 (Repealed)

Comment. Sections 193, 154, and 195 are superseded by the more accurate
statement of the presumption in Evidence Code Section 661. See the Comment

to that section.

Section 194 (Repealed)

Comment. See the Comment to Civil Code Section 193,

=1501~
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Section 195 (Repealed)

Comment. See the Comment to Civil Code Section 193,

Section 3544 (Added)

Comment. Sections 3I544-3548

are new sections added to the Civil Code and

are compiled among the maxims of jurisprudence. Sections 3544-3548 restate

the provisions of subdivisions 3,
cedure Section 1963 and supersede
tended to qualify any substantive

application. CIVIL CODE § 3509.

Section 3545 (Added)

Corment. See the Comment to

Section 3546 (Added)

Comment. See the Comment to

Section 3547 (Added)

Comment. See the Comment to

Section 3548 (Added)

Comment. See the Comment to

19, 28, 32, and 33 of Code of Civil Pro-
those subdivisions. 'The maxims are not in-

provisions of law, but to aid in their just

Civil Code Section 354k,

Civil Code Section 354k,

Civil Code Section 354k,

Civil Code Section 35hk4.
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CODE OF CIVIL PROCEDURE

Section 1 (Amended)

Comment. The title of Part IV has been changed to reflect the fact that the

evidence provisions in Part IV have been placed in the Evidence Code.

Section 117z (Amended)

Comment. The Uniform Pusiness iiccords ag Bvideice fLiet is codified in the

Evidence Code as Sections 127C and 1271.

Section 125 (Amended)

Comment. Evidence Code Section 777 sets forth precisely the conditions

under which wltnesses may bhe excluded.

Section 153 {Amended)

Comment. The deleted language, which relates to the authentication of

copies of judiaisl records, is superseded by Evidence Code Section 1530.

Section 433 (Amended)

Comment. This revision is necessary to conform Section 433 to the judicial

notice provielons of the Evidence Code.

Section 657 {Amended)

Corment. The Llimitation on the kinds of misconduct that can be shown by
8 Juror's affidavit has been deleted as there is no limitation on the nature of
the misconduet that can be proved by evidence from Jurors under Evidence Code

Sections 7Ok and 1150. See the Comment to EVIDENCE CODE § TO4(d).

Section 1256.2 (Repealed)

Comment. Section 1256.2 is superseded by lvidence Ccde Section 722(b}.
-1503-
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Section 1747 (Amended)

Comment. Section 1747 has been amended merely to substitute a reference
to the pertinent section of the Evidence Code for the reference to the super-

seded Code of Civil Procedure section.

Title of Part IV of Code of Civil Procedure (Amended)

Comment. The title of Part IV has been changed to reflect the fact that
the evidence provisions contained therein have been superseded by the Evidence

Code.

Section 1823 (Repealed)

Comment. Section 1823 is superseded by the definition of “evidence”

in Evidence Code Section 1h0.

Section 1824 (Repealed)

Comment. Section 182h is substantially recodified as Evidence Code

Section 190.

Section 1825 (Repealed)

Comment. Section 1825, which merely states in general terms the content
of Part IV of the Code of Civil Procedure, serves no useful purpose. No case

has been found where the section was pertinent +to the decision.

Section 1826 (Repealed)

Comrent. Section 1826 contains an inaccurate description of the normal

burden of proof. See Tentative Reconmendation anhd a Study Relating to the

Uniform Rules of Evidence (Burden of Producing Evidence, Burden of Proof, and

Presumptions),(SCAL!IAW REVISION COMM'N., REP., REC. § STUDIES 1C01, 1149-1150

(1964). Section 1826 is superseded by Division 5 (commencing with Section 500)
of the Evidence Code. See also EVIDEKCE CCDE § 430.

150k~
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Section 1827 (Repealed)

Corment, Section 1827 is swwerseded by the definition of "evidence" in

Evicence Code Section 140. Althoush judielal notice is not included in the

definition of "evidence" in Secticn 140, the subject 15 covered in Division 4
(commencing with Section 450) of the Evidence Code; and judicial notlce will

support a finding by the court.

Section 1828 (Repealed)

Comment. Sectlon 1828 attempts to classify evidence into a pumber of dif-
ferent categories, each of vwhich in turn is defined by the secticns that follow,
i.e., Sections 1829-1837. 'This very elaborate classification system represents
the aralysis of evidence law of a century ago. Writers, courts, and lawyers
today use different classifications ard different terminology. Accordingly,
Section 1828 is repealed. To the extent that the terms defined in Sections
1620-1837 should bve retmined, those terms are defined in the Evidence Code.

See, ¢.8., BEVIDENCE CODE § 410, defining "direct evidence."

Section 1829 (Repealed)

Comeent. Sections 1829 and 183C serve no definitional purpose in the
existing statutes and appear to state a "best evidence rule" that is inconsistent

with both the Bvidence Code (Secticns 1500«1510} and previously existing low. See
Tentabtive Recommendation and s Study Relating to the Uniform Rules of Evidence
(Ariicle I; General Provisions), 6 CAL. LAW REVISICH COMM'H, REP., REC. &
SIUDIZS 1, 49-51 (1964).

Section 1830 (Repealed)
Comment. See the Comment to Ccde of Civil Procedure Sectlon 1829,

Section 1831 {Repealed)

Comrent. Section 1831 is subsioniially vecodificl.eas Svidence Code Section
410, The term "direct evidence", which is defined in Jcetion 1831, 1s not used
in Lot IV of the Cede of Civil Procedure exeept in sacticn 184k,  Section 184

is elso repealed and its substance 15 countained in ivicence (cde Section 411,
~1505~ |
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Section 1832 (Repealed)

Comment. "Indirect evidence" as defined in Section 1832 is more commcnly
known as circumstantial evidence. The defined term has no substantive signifi-
cance insofar as elther the Code of Civil Procedure or the Evidence Code is
concerned, for under either statutory scheme circumstantial evidence, when
relevant, is as admissible as direct evidence. The defined term is used in the
Code of Civil Procedure only in Section 1957 {also repealed}, which merely
classifies indirect evidence as either inferences or presumpticns.

The repeal of Section 1832 will not affect the instructions that are to be
given to the jury in sppropriate cases as to the difference between direct and
circumstantial evidence. Nor will the repeal of thils section affect the case
law or other statutes relating %o what evidence is sufficient to sustain a

verdict or finding.

Section 1833 (Repealed)

Comment. Section 1833 is inconsistent with Evidence Code Section €02. See
Tentative Recommendation and a Study :elating to the Uniform Rules of Evidence

(Burden of Producing Evidence, Burden of Proof, and ‘resumptions), 6 CAL. LAW
REVISICN CCMM'N, REP., REC, & STUDIES 1001, 1143-11k¢ (1964}).
Section 183% {Repealed)

Corment. The substance of “ection 1834 is staied as a rule of law, rather
then as a definition, in Evidence Ccde Section LO3(b).
Section 1836 (Repealed)

Comrent. Section 1836 serves no useful purpose. The defined term is

not used in either the Bvidence Ccde or in the existing ststutes.

Section 1837 (Repealed)

Comment. Section 1837 is unnecessary. The defined term 1s not ueed in
elther the Evidence Ccde cr in the existing statutes.

-1506- !
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Section 1838 {Repealed)

Comment. Section 1838 is unnecessary. The defined term is not used in
elther the Evidence Qode or in the ciisting statutes. 'The vepeal of Seeticn 1838
will lLave no effect on the principle that cumulative cvidence may be exeluded for
that principle is expressed in Evidence Code Section 352--without, tocwever,

using the term "cwmilative evidence'.

Section 1839 (Repealed)

Comment. The definition of 'borroborative evidence" in Section 1839 (which
requires corrcborative evidence to be evidence "of a different character") is
inconsistent with the case law developed in Celifornia vhich has not
required that corrobofating evidence be of a "different character". The repeal
of Section 1839, therefore, will have no effect on the interpretation of the
gections in various codes that require corrcborating evidence; the case law that
has developed under these sections will continuwe to determine what constitutes
corroborating evidence Tor the purposes of the particulser sections.

One out-dated case indicates thet an instruction on vhat constltutes
corroborating evidence i1s adequate 1f given in the words of Sectlon 1839.

People v. Sternberg, 111 Cal. 11, 43 Pac. 201 (1896). See also People v.

Monteverde, 11 Cal. App.2d 156, 2hk P.2d b47 {1952). On the other hand, recent
cases do not clte or rely on Section 1832 in defining what constitutes corroborat-

ing evidence, and California Jury Instructions, Criminal provides definitions

of corroborating evidence derived from the case law rather than from Section

1839. See, £.£., CALJIC {24 ed. 1958) Nos. 203 (Rev.) (possession of stolen

property), 235 (Rev.) (possession of stolen property), 592-C (Rev.) (abortion),

766 (perjury), and 822 (Rev.) (corroboration of testimony of accomplices). See
CALIFCANIA CRIMINAL LAW PRACTICE Ly3-77 {(Cal. Cont. .G. Bar 1964); )

-1507- . 5
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Tentative Recommendation and a Study Relating to tae Uniform Rules of Evidence

(Article I. GQeneral Provieions), & CAL, LAW REVISION CCMM'N, RER, REC. & STUDIES

1, 56~57 (1964).

Section 1844 {Repealed)

Ccxment. The sybstance of Sectica 1844 is recodified ag Evidenee Code
Section k11,

Section 1845 (Repealed)

Comment. Section 1845 is superseded by Evidence Code Sections 702, 800-801,
and 1200,

Section 1845.5 {Fepealed)

Corment. Sectlion 1845.5 is recocified as Evidence Code Section 830.

Section 1846 (Repealed)

Comment. Section 1846 is recodified in substance in Evidence Code Sections
10 and Til.
Section 1847 {Repealed)

Qomment. Section 1847 is Inconsistent with the definition of a presumption
in Evidence Code Section £00. The right of a party tc attack the credibility of
8 witness by any evidence relevant to that issue 1s assured by Evidence Code

Sections 351, 780, and 785.

Section 1848 (Repealed)

Comment., Insofar as Section 1848 deals with hearsay it is superseded by the
hearsay rule, stated in Evidence Code Sectiom 12CQ, and the numercus exceptions
thereto. If Section 1848 has a broader application, its meaning is not clear
and its poseible applications are undesirable; hence, there is no Justification

for retaining the sectlcn.

Section 1849 (Repealed)

Comment. Section 1849 is superseded by Evidence Code Section 1226.
’ ~1508-
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Section 1850 (Repealed)

Comment. Insofar as Section 1850 relates to hearsay, it is superseded by
Evidence Code Secticns 1240 and 1241, which provide exceptions to the hearsay
rule for contemporaneous and spontaneous declarations. Insofar as Section 1850
relates to declarations that are themselves material, the section is unnecessary;
for, inasmich as Evidence Code Sections 225 and 1200 malze it clear that such
teclaraticns are not hearssy, they are adplssible undey the general principel that

relevant evidence is admissible. See EVIDENCE CODE §§ 210, 351.

Section 1851 (Repealed)

Comment. Section 1851 is superseded by the exceptions to the hearsay rule

stated in Evidence Code Sections 1225 and 1302.

Section 1852 (Repealed)

Comment. Section 1852 is superseded by the exceptions to the hearsay rule
stated in Article 11 (commencing with Section 1310} of Chapter 2 of Division 10

of the BEvidence Code.

Section 1853 (Repealed)

Comment. Section 1853 is an imperfect statement of the declaration against
interest exception to the hearssy rule and 1s superseded by BEvidence Code

Section 1230. See the Comment to that section.

Section 1854 {Repealed)

Coxament. Section 1354 is recodified as Evidcuce Code Seetion 357.

Section 1855 {Repealed)

Comment. Section 1855 1s superseded by Evidence (Code Sections 1500-1510.

~1509~
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Seciticn 18558 (Repealed)

Ccument. Seection 1855a is recodified as Evidence Code Seetion 1601.

Section 1863 (Repealed)

Comment. Section 1863 is superseded by Evidence Code Section 753.

Section 1867 (Repealed)

Comment. Section 1867 is based on the cbsolete theory that some allegs-
tions are necessary that are not materisl, i.e., essential to the claim or
defense; it provides that only the materlal allegations need be proved. See

Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

(Burden of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW

REVISION CCMM'N, REP,., REC. & STUDIES 1001, 1119-1121 (196k), Since Section

1867 is obsolete and is not a correct statement of existing law, it is repealed.

Secuion 1868 (Repealed)
Ccmment, Section 1868 is superseded by Evidence Code Seectioms 210, 350,

and 352.

Section 1869 (Repealed)
Corment. Section 1869 is inconsistent with and superseded by Evidence

Code Sections 500 and 510. Moreover, it is an inaccuratc stetement of the zmarner

in vhich the hurden of procf is allocated under existing law, See Tertative

Recommendation and a Study Relating to the Uniform Ivles of Evidence (Burden

of Producing Evidence, Burden of Froof, and Presumptions), 6 CAL, LAW REVISICN

COMM'N, REP., REC. & STUDIES 1001, 1122-112k (1964).

Section 1870 (Repealed)

Comment, Section 1870 is superseded by the provisions of the Evidence
Code indicated below:

~1510- ;
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Section

1870

{subdivision)

~ Ovwu oM e oW oo R

8
9

g

10
11
12

13
2
15
16

Sectiion 1871 {Rep

(first clause)
(second clause)
(third clsuse)

(first sentence)

{second sentence)

(first clause)

{second clause)

ealed)

Evidence Cede
(section)

216, 351
1220

1221

1310, 1311
12350

12ke

1222, 1224
1225, 1226
1223

1240, 1241 (See also the Comment
to CODE CIV. PROC. § 1850)

12501292
720, 800, 801, 1416
T2C, 80l

870

1314, 1320-1322

Umnecessary (See EVIDENCE CCDE
§ 351; CODE CIV. PRCC. § 18€1;
CIV. CODE $§ 16k, 1645, See
also COM, CODE § 2208.)

1312, 1313, 1320-1322
15C0-1510

210, 351

210, 780, 785

Comment. Section 1871 is recodified in the Evidence Code as indlcated

below:

Section

1871

{paragraph)

VioF W

=1511=-

Evidence Code
{section)

730
731
733

732
723
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(::' Secticn 1872 (Bepealed)

Comment. Section 1872 is recodified in Evidence Code Sections T2l and 802.

Section 1875 {Repealed)

Comment. Section 1875 is superseded by the provisions of the Evidence Code

indicated below:

Section 1875 Evidence Code
{ subdivision) (section)
1 451(e)
2 451(e)=(a), 452(a)-
(£)
3 k51(a)~(d), 452(a)-
c), {e
L Lse{f), 453
5 1452
C 6, 7, and 8 1452-1454 {official
signatures and
seala); b51(f),
452(g)(b){remainder
of subdivisions)
9 451(£}, 452(g)(h)
Next to last paragraph sk, Lss
last paragraph 311

Section 1879 (Repealed)

Comment. Ineofar as Section 1879 declares all persons to be competent
witnesses, it is superseded by Evidence Code Section T0O; insofar as it requires
perception and recollection on the part of the witness, it is superseded in
part by Evidence Code Sectlons 7Ol and 702. Insofar as it is not superseded
by the Evidence Code, Section 1879 treats matters of credibility as matters of

competency and is, tkerefore, disapproved.

-1512~
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Seciion 1880 (Repesaled)

Comment. Subdivisions 1 and 2 of Seetlon 18680 are superseded by
Evidence Code Bection TOL.

Subdivision 3 of Secticn 1880 is the California version of the so-callied
“dead men statute." Dead man statutes provide that one engaged in litigation
with a decedent's estate carmot be a witness as to any matter or fact cceourring
before the decedent!s death., These statutes appear to rest on the belief that
to permit the survivor to testify in the proceeding would be unfair because ]
the other party to the transaction is not available to testify and, hence, only
a parc of the whole story can be developed. Because the dead cannot spesk, the
living are also silenced out of a desire to treat both sides equally. See

generally Moul v. MeVey, 49 Cal. App.2d 101, 121 F.2a 83 {1942); 1 CAL. LAW

REVISICN COMM'N, REP., REC. & STUDILS, Recommendation and Study Relating to

the Dead Man Statute at D-1 {1957).

In 1957, the Commission reccmmended the repeal of the dead man statute and
the enactment of a statute providing that, in cerftain specified types of
actions, written or oral statements of & deceased person made upen his perscnal
knowvledge were not to be excluded as hearsay. See 1 CAL, ILAW REVISION COMM®N,

REP., REC, & STUDIES, Recommendation and Study Relating to the Dead Man Statute

at D-1 {1957). The 1957 recommendaiion has not been enacted as law. For the
legislative history of this measure, see 1 CAL, LAV REVISICON COMM'N, REP.,
REC. & STUDIES IX (1957).

Although the desad man statute undoubtedly cuts off scme fiectitious claims,
it results in the denial of just claims in a substantial number of cases. As
the Ccommission's 1957 recommendation and study demonstrates, the statute
balances the scales of justice unfairly in favor of decedents? estates.

See 1 CAL. IAW REVISION COMM'N, REF., REC., & STUDIES at D=6, D-U43-D-b5 (1957).
-1513-
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See also the Ccmment to EVIDEKCE CCDE § 1261. Moreover, the dead man
statute has been productive of much litigation; yet, many ouestions as to
its meaning and effect are still unanswered. For these reasons, the
Corission agaln recommends that the dead man statute be repealed.
However, repeal of the dead man statute alone would ¢ip the scales
unfairly agalnst decedents; estates by subjecting them to claims which
could have been defeated, wholly or in part, if the decedent had lived to
tell his story. If the living are to be permitted Lo testify, some steps
ouriit to be taken to permit the decedent to testify, so to speak, from the
grave, This is accamplished by relaxing the hearsay rule in Evidence Code
Seciion 1261 to provide a limited hearsay exception for a statement of a
deceased person offered in an action ageinst an executer or administrator
upon a claim or derand ageinst the estate of such deceased person, This
hearsay exception is more limited than that recommended in 1957 and will,

it is believed, meet most of the objections made to the 1957 recommendatiom.
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Section 1581 (Sepealeod)

Commeni. Scetion 1881 is erzaded by the provisions of the

Evidence Cofe indicated below.

Subdivision 1. Subdivision 1 of Section 1881 is superseded by

Evidence Code Seetions F70-S73 and 590-987. Undsr subdivision 1 of

P

m 1883 - i
Secticn 2881 e e and Hection

1322 of the Panal Codz, a married persen hag s privilegs, subjeet to
certain exeepiions, to preveni hs spouse from testifying for or apainst
him in a eivil or eciminal aetion to whick he is a party Section 1522
of the Penal Code alsa gives Lis spouse a privilege not 1o testify for
or againet him in & erivinal aetion to which he is 4 party,

The “for” privilege. The Commission has eonsluded that the mari-
tal testimonial privilege provided by axistine law as to testimony by
one spouse for the othar shiould be aholished in both eivil and criminal
actions. There wonld appesr to be no need fur this privilege, now given
to a party to an action, not to call his spovse to testify in his favor,
It a case can be zmaglmd in which,a party would wish to avail himself
of this privilege, hie sould achieve the same resalt by simply not ealling
hig spouse to the staud Nor does it seem desirable to continue the
present privilege of the nonparty spouse mot o testify inv faver of the
party spouse in a criminal action. It is diffienli to imagine a case in
which this privilege would be elaimed for other then mercerary or
spiteful motives, and it precludes aceess to evidence which might save
an innocent person {rom eonviction.

e “againat” pri g, Imder e\mtme law, either sponse mey
claim the privilege to prevent one spouse from teqfifying againat the
gther in & criminal setion, and the party spouse may elsim the privilege
to prevent his spouse from testifying againgt him in & eivil action.
The privilege under -SNNNAMSENENERIE[: ven exclusively to the
witness spouse becaunse ke, instead of the party spouse is raare likely to
make the determitation of whether te claiws the privilege on the basis
of its probable effcet on the rmurital elaiionship. For e\.unple Beeause
of ‘hig interest in the outeomes of the action, & purty spouse would be
under eonsidersble teraptation 1o claim the privilege ~ven if the mar-
riage were already hopemsslv di:.rn;\ted whareas & withess spouse
probably would not. Tllustrative of the pesiblz misuse of the existing
privilege is the recent ecane of People v. K’r; d, .,U Cal2d 702, 828 P24
TT7 71958), involving a defendaut who murierad his wife’s mother
and 13-year old sister. Ha had threateued to murdor his mfef!'md it
seems likely that ke would have dome %o had she no: ded. Theé rmarital
rel&tmnshlp wag a8 thoroughiy shatiercd as it could have heen; wet,
the defendant was entitled to inveke the priv rlﬁgn to prevem hit wife
from testifying. In such a sitmation, the nrivilege dses nob serve at all

+ its true purpose of preserving a roaTita! relmmnah‘p from disruption;
it serves only as an chelasle to the admwinistration of justice.

et S/5 -

dance, Code
zS‘ge:t;'ommOm\d CLIR - TN
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Subdlvisions 2-6,

Subdivisions 2-6 of 1881 are superseded by provisions of the Evidence Ccde

indicated below:

Section 1881 Evidence Code
{subdivision) (section)
2 950562
3 1030-1034
i 990-1006, 1010-1026
5 1040-1042
6 1070-1072

Section 1883 (Repealed)

Comment. Section 1883 is superseded by Evidence Code Sectlons 703 and TOLk.

Section 1884 (Repealed)

Comment. Section 1884 is superseded by Evidence Code Section 752.

Section 1885 (Repealed)

Comment. Section 1885 is recodified as Evidence Code Section 754.

Section 1893 (Amended)

Comment. The language deleted from Section 1893 is unnecessary in view of

Evidence Code Sections 1506 and 153C.

Section 1901 {Repealed)

Corment. Section 1801 is superseded by Evidence Code Section 1530.

Section 1903 (Repealed)

Ccrment. Section 1903 is unnecessary to support the valldity of statutes,
for the California courts have said that statutes are "presumed"” to be constitu-

tional, In re Cregler, 56 Cal.zd 30%, 311, 1% cal. Rptr. 269 291, 363 P.2d 305 307
-1516-

MJN 1809 |




(1961). 1If Section 1903 is deemed to have an evidenbiary effect, it is une
desirable to the extent that it indicates that the Legislature may exercise
the Jjudicial power of making findings on controverted facts and that such
findings are conclusive. As the section is urrecessary to accomplish its
egsential purpose, it is repealed. This repeal will not change the law of
California relating to the construction or validity of statutes because the

courts have not placed that law upon the footlng of this section.

Section 1905 (Repealed)

Comment. Sections 1905, 19C6, 1907, 1918, and 1919 relate to hearsay,
authentication of official records, and the best evidencesrule. They are super-
seded by Evidence Code Sections 1270-1271, 1280-1284, 1452-1454, 1506-1507,
1530, 1532, and 1600.

Subdivision 4 of Section 1918 provides for the authentication of a publishe
ed foreign officisl Journal by evidence that it was commeonly received in the
forelgn country as published by the requisite auwthority. Although ne similar
provision appears in the Evidence Code, this and other evidence of authenticity
not mentioned explicitly in the Evidence Code may be used to authenticate
official writings under the general language of Section 1410, which provides
that the requirement of authentication may be met by "evidence sufficient to
sustain a finding of the authenticity of the writing.” See also EVILENCE CODE

§§ 1400 and 1530.

Section 1906 {Repealed)

Comment. See the Ccmment to Code of Civil Procedure Sectlon 1505,
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Section 1907 (Repealed)

Comment. See the Comment to CTode of Civil Procedure Section 1505.

Section 1908.5 {Added)

Corment. Section 1908.5 recodifies the rule of pleading stated in sub-
dilvision 6 of Section 1962 of the Code of Clvil Procedure. See the Comment to

thias secticn.

Section 1918 (Repealed)

Comment. See the Comment to Codle of Civil Procedure Section 1905.

Section 1919 {Repealed)

Comment. GSee the Comment t0Ccle of Civil Procedure Section 1505.

Section 1919a (Repealed)

Corment. Sections 1919a and 1919b are superseded by Evidence Code Sections

1315 and 1316,

Section 1919b (Repealed)

Comment. See the Comment to Ccde of Civil Procedure Cection 1919a.

Section 1920 {Repealed)

Comment. Section 1920 is superseded by the business records exception
contained in Evidence Code Sections 1270 and 1271, by the exception to the
hearsay rule for officlal records and other official writings contained in
Evidence Code Sections 1280-128k, and by various specific exceptions to the
hearsay rule that will continue to exist under various sections of the Evidence
Code and other codes. The broad language of Sectlon 1920 has been limited
in Tividence Code Section 1280 to reflect existing lav. See the Comment to
EVITIICE CCDE  § 1280, See @lso EVIDENCE CCDE 3 664 (presumption that
official duty has been regularly perTormed;.
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Secticon 1920a (Repealed)

Comment. Section 1920a is unnecessary in view of Evidence Code Sectlons

1506 and 153C. See also EVIDINCE CODE § 1550.

Section 1920b {Repealed)

Corment. Section 1920b is :recodified <z Evidence Code Section 1551.

Section 1921 {Repealed)

Comment. Sections 1921 and 1922 are superseded by Evidence Code Sections

1270-1271, 1280, 1k52, 1453, 15CE, ard 1530.

Section 1922 (Repealed)

Comment. ©See the Comment +o Cecde of Civil Procedure Section 1921.

Section 1923 (Repealed)

Comment. Section 1923 is supcrseded by Dvidence Code Seeticn 1531. See
the Ccmment to that section.

Section 1924 (Repealed)

Comtent. Section 1924 is unnecessary because the sections to which it

relates are repealed.

Section 1925 {Repealed)

Corment. Section 1925 is recodified us Evidence Code Sectlon 1604,

Section 1926 (Repealed)

Comment. Section 1926 is superseded by Evidence Code Sections 1270-1271

and 1280-1284.

Section 1927 (Repealed)

Comment. Section 1927 is reccd.fied as Evidence Code Sectlon 1602.

Section 1927.5 {Repealed)

Comment. Section 1927.5 i1s recodified as Evidence Code Section 1605.

~1515=
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Section 1928 (Repealed)

Comment. Section 1928 is reccdified as Evidence (ode Section 1603.

Sections 1928.1-1928.4 {Repealed)

Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of Civil
Procedure consists of Sectioms 1928.1-1928.4. The sections are discussed

individually below.

Section 1928.1 (Repealed)

Comment. BSection 1928.1 is recodified as Evidence Code Section 1282.

Section 1928.2 (Repealed)

Corment. Section 1928.2 is recodified as Evidence Code Section 1283, See
also IVIDENCE CODE § 1530 (purporied copy of writing in custody of public
employee ),

Section 1928.3 (Repealed)

Ccomment. Section 1928.3 is umnecessary in view of Lvidence Code Sections
1k52, 1453, and 1530.

Section 1928.4 {Repealed)

Comment. Section 1928.4 15 unrecessary in view of Evidence Code Section 3.

Section 1936 [Repealed)

Comment. Section 1936 is recodified as Evidence Code Section 1341.

Section 1936.1 (Repealed)

Comment. Section 1936.1 is yecod Tied =5 Evidence Code Section 1156.

Section 1937 (Repealed)

Comment. Sections 1937, 1938, and 1939 relate to the best evidence rule

and sre superseded by Evidence Code SBections 15001510,

-1520~
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Section 1938 {Repealed)}

Corment. See the Corment

Section 1939 {Repealed)

Commment. See the Comment

Section 1940 (Repealed)

Comment. Sectlion 1940 is

1las.

Section 1941 {Repealed)

Comment. Section 1941 is
Section 1412.

Section 1942 (Repealed)

Comment. Section 1942 is
Section 1414,
Section 1943 (Repealed)

Comment. Section 1943 is
Section 1165,
Section 1944 (Repealed)

Comment. Section 1944 is
Section 1417.
Section 1945 (Repealed)

Comment. Section 1945 is

Section 1946 {Repealed)

to Code of Civil Procedure Section 1937.

to Code of Civil Procedrre Sechtion 1637.

recodified as Evidence Code Sections 1413 and

recodified in substance as Evidence Code

recodified

recodified

recodified

recodified

in

in

in

a8

substance as Evidence Code

substance in Evidence fode

subgstance ag Tvidence Code

Evidence Code Section 1418,

Corment. The first subdivision of Section 194 is superseded by the

declaration against Interest exception to the hearsay rule contained in Evidence
Code Sectlon 1230; the second subdivision is superseded by the business records

exception contained in Evidence Code Sections 1RT0 and 1271; and the third

sukdivision is superseded by the business records exception contained in
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Evidence Code Sections1270-1271, the official records exceptions contained in
Evidence Code Sections 1280-128L, and the various other exceptions to the

hearsay rule contained elsevhere in the Evidence Code and in other codes.

Section 1947 (Repealed)

Comment. Section 1947 was a necessary provision when the only hearsay
exception for business records was the common law  shon=book rule. That rule
required that an entry be an original entry in order to gualify for admission
in evidence. The business records exception to the hearsay rule contained in
Evidence Code Sections 1270 and 1271 does not requlre that the entry be an
original entry so long as it was zade in the regular course of the businessg at
or near the time of the act, condition,or event recorded. As the Jection

1547 w0 longer has any significant uvecaning, it is repealed,

Section 1948 (Repealed)

Comment. Section 1948 1s recodified in substance as Evidence Code
Section 1k51.

Section 1951 (Repealed)

Comment. Section 1951 1s superseded by Evidence Code Sections 1451, 1532,

and 1600,
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Sections 1953e-1953h (Repealed)

Comment. Article 5 of Chapter 3 of Title 2, Part IV, of the Code of
Civil Procedure consists of Sections 1953e-1953h. These sections, which
constitute the Uniform Business Records as Evidence Act, are recodified as
Evidence Code Sections 1270-1272. Sections 1270-1272 do not, however,
include the language of Section 19637.5, which was added to the Code of
Civil Procedure in 1959. Section 1963f.5 is not in the Uniform Act, and
it inadequately attempts to make explicit the liberal case law rule
that the Uniform Act permits admission of records kept under any kind
of bookkeeping system, whether original or copies, and whether in book,
card, 1ooseleaf; or some other form. The case law rule is satisfactory,
and Section 1963f.5 may have the unintended effect of limiting the

provisions of the Uniform Act. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Evidence (Article VIII. Bearsay Evidence),

6 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 516 (1964).

Sections 19531-1953L {Repealed)

Comment. Article 6 of Chapter 3 of Title 2, Part IV, of the Code of
Civil Procedure consists of Sections 1953i-1953L. These sections, which
comprise the Uniform Photographic Copies of Business and Publie Records as
Bvidence Act, are recodified as Evidence Code Section 1550.

Section 1954 (Repealed)

Comment. Section 1954 is unnecessary in light of Evidence Code Sections
210, 351, and 352.

Sections 1957-1963 (Repealed) ,

Comment. Chapter 5 of Title 2, Part IV, of the Code of Civil Procedure
consists of Sections 1957 through 1863. The sections are discussed individu-

ally below, ~1503w
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Section 1957 (Repealed)

Comment. Sections 1957, 1958, and 1960 are superseded by Evidence
Code Sections 140 (defining "evidence") and 210 (defining "relevant
evidence"). See the Comments to EVIDENCE CODE §§ 140 and 210. See also
the Comment to CODE CIV. PROC. § 1832.

Section 1958 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1957.
The substance of Section 1958 1s restated in the last sentence of Evidence
Code Section 608.

Section 1959 (Repealed)

Comment. Section 1959 is superseded by Evidence Code Section 600.

Section 1960 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1957.

Section 1961 (Repealed)

Comment. Section 1961 is superseded by Chapter 3 (commencing with
Section 600) of Divieion 5 of the Evidence Code, which prescribes the

nature and effect of presumptions.

~152k-

Y

MJN 1817




M

Section 1962 (Repealed)
o Uﬂn:l_ment. Subdivizier 1 of Sm‘tinﬂ 1922 is repealed hecause lt

Igas itie neeaning, either a¢ 8 rule of snstantive lav or as & tale of
evidenee . , . " Peapls v, Gormcu; af Cai2¢ 716, 731, 836 P.od 492
501 (1939). '

Subdivisions 2, 3, 4, and 3 are supsesed=d by Bvidece Orde Sentiors
62154,

The first elause of suodivision 8 staes the megntuaiess truimn that
Judgmants are conviusive wier dealired by lw to be canehudve, Tha
pleading rula in the next two «lauses has been resedifed as veccha
1"085 nf the Code of Civid Oriceiure.

Snbdivision 7 {s merely a evoss-refercner gooilnn o sll o ovher DIy D
tionig deelared by taw to be conclusive, TLis subdiviuen s i3 UNNeCessury.
e BEVIOEBNCE CoDE § poo.

Saction 1960 (Repeaied)

Comment. Many 5f the presumptisng listed in beetion 1063 e
classifled and restated in the Evidence Code. A fow have been recodi-
fied a3 mazims of jurisprodence in Part 4 of Division 4 of tha Civil
Code, Others are not coniinued at all. The disposition of each sub-
division of Section 1963 is given in the table below. Following the
table arc comments indicating the reasons for repeallug thase provi:
sions of Section 1983 that are net continued in Jalifornis luw,

Beotion 1063
faubdivision Rupersoded by
1 Fvilone: Code fertion 2
b Not c.m itinyed)
3 Civil CTide Seurion 3544 fadded in this recommenda*iun}
4 Trvidence Code Seetion 1121
] Not eontined
1] ot eentiniaed
T Evideaee Code Sectinn ﬂ"l
B
i
10 : Fowhie ,
11 . Fridence Cade Seetinn 1 '-’
iz . Fritones Cole Section B35
i3 T Evideace Code Section (34
14 ’ Wat econtinned
15 Fridenoe Code Seerion S
hH) Prvidence Code Section (46
17 Tvidenee Code Section (836
18 Not econtinued
19 Civil Code Beetion 3045 ( adda& In this recommem!ation)
20 ‘ Neot continged
21 Cammereint Code Rections 3306, B80T, and 3408
az Not eontinued
23 Lvidence Code Section 610
24 Fridencs Colda Seetion 641
23 Mot eontinued .
26 Iridence Code Saction S67
27 MNet cortinuad
28 Civil Cole Soetion 35340 (added in this recommendsation)
29 . Nat continue
a0 Nat enntinued
31 Evidenee Coge Hoetion a7
32 Civil Cude Seetion 3547 (ndded in this recommendst ‘nn}
HE Ciel! Codz Section 8548 Tadded ia this revcommendation
34 Tovidenes Code Seetion 640
a5 Evidgenes Cnde Sectinn thid
30 ; Pvidence Tode Section G343
at Evidenre Code Section (4%
a8 Nat eontinued
50 T nnecessary (dunlieatrs Chvil Code Section 1614)
A0 © Civl Code dection 18475 (ndded in this reccmmendation)

Subdivision 2 ig not continued because it has been a source of error
and confusion in the cases. An instrretion based upon it is error
whenever specific intent is in issue, People v. Sayder, 1§ Cal 24 706,
104, P.24 639 (1942} ; Peaple v. Mecisl, 71 Cal. App. 215, 254 Pae,

(1928). A person’s intent wmay be mferred from his astions snd
the surroundmg circumsatances, and an irsiraction fo fhay effeet may
be piven. People v. Resold, 154 <2l 363, 97 Dme. B71 [1808],
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Suledvisions £ and & ave not continued hoenuse, Jesnite See! ;nn 1863,
there is no prma'nptien of the yoot stated, The* ;n esuripiions’ merely
indicate that 3 party's evidence shomld bhe viewed with distroat if he
coulidl produee better evidenee rnd thst anfaverabic inferences should
be drawn from the evidence offered apainst him if he fails to deny
or explain ii. A party’s failnre in prodice evidence ~oanot be tnrned
into evidence against hiim by relinnee ou theso prmumptions. Hampten
w. Rose, 8 Cal, App.2d 447, 55 P27 1243 (1935); {“rretz v. Boyy’
Mariet, Tnc, 91 Cal. App. 2d 827, 830, 206 P 24 8, r9 {1949}, The sub-

startive effeﬂ,t af i}'cqe "prr-su npf om” i -.tafnu mere accurately m,r‘

Subdivision 74, The presumption siated in suhdivision 14 is not eon-

tmun{:, for it is Inaconrate and misicading, The eeses have used-this pre-

sumption {6 sustain the validity of the oi‘ﬁmas aots of & person acting
in a publiz office wien there has been nn evidenee te show thal such
pprqma hind tha right to hoid cifice. Nee, ¢g.. Oty of Monferey v, Jacks,

134 Cal. 542, 78 r‘ac 435 {1903Y,; Delphi School Dist. v. Murray, 53
Cal. 80 (31378} : People v. Beal, 108 Cal. App.2d 200, 239 P, 24 84
(1051). The presumption is unnecessary for this purpose, for it is well
seitied that the ““acts of un officer da» faeis, 30 fav os the rights of third
persons ar: coneerncd,“are, if dome within the scope and hy the ap-
parent authoriiy of office, as valid and binding as if he wers the offleer
legally elected ard qualified for the o%ice and in full possession of it."
In ve Redevelopment Plas for Runker H:ll, 81 Jal24, amy ey 3T Cal,
Rptr, 74, 58, 38% P.24 535, 552 (19641, Oclland Pu: qng Co ». Dano-
vay, 19 Cal. App. 488 441, 120 Pac. u&, 396 (1912;. Under the da
facto dm!rme the va*mttv e the cffieinl acte token s conclusively
established. Towwn of Suserville v. Lons, 144 Cal. 362, 77 Pae. 987
(19040 ; Penpw u. Hacht, 103 Csl. 621, 08 Pac. 941 \189)3 Peaple v,
'Sassoucn, 20 Cal. 4580 (1866}, Thus, +hn esess anplying eubulwsmn 14
ar¢ errencous in indicating that the oﬂ”u:ﬂ acts of a person asting iu 8
public office may be atiacked by evidence sufficient to vvercome the

prosumption of & valid ap poinirvent These eases can he explained only -

on the ground thet they bave overlasked the de faeto dactrine,

In cases where the presumption might have seme sionificance—cnses
whera the party occupying the office is asserting some right of the office.
holder——the presumption has been heid inappiiestle. Burks v, Edgar,
67 Cal. 182, 7 Pac. 488 (1885). )

Subdivision 13. No case hds bean found where subdivision 18 has

bad any etfect. The doctrine of res judicatn determines the issues eon- -

cluded between the parties without regard to this presumption. Parneli
v, Lehn, 61 Cel. 131, 132 (18B2) (** And tie judgment as rendered ,
is conclusive upon all questions invalved in the aetion and upon whieh

it depends, or upon matters which, under the issues, might have been

litipated and decided in the caze....”'),

ubdivision 20, The cases have used this “‘presumption’’ merely
as a mstuﬁc-ahon for holding that evidence of s business custom will
sustrin a finding that the custom was followed on a particular cecasion.
E.g., Robingon v, Fuls, 28 Cal2d 664, 171 P.2d 430 (1948} ; American
Cos Co. v. Agrieultural Insur. Co., 21 Cal. App. 647, 150 Pao. 996

(1915). Destesdwdabendd  Drovides f:.!r the Edmn,sfﬁihw o bustness =, HInS }
custom ewdenee ta prove that the Custoin was folfewed on & partmular -

. There is no reason to compel the trier of fact to find that
ths custom was followed hy applving a presumption. The evidence of
¢the eustomn may be strong or wesk, and the trier of fact should be
free to decide whether the eustom was followed or not. No case kas
been found giving a presnmpfv;'e cffeet to cvidenee of a husiness custom
under subdivision 23

—\8%—
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Subdivision 22, Tha prevose o e Iy e M - v g 4n hgaes hasy
10 ewmpel an aa,commodauon gadorser to prove ihat he endorsed in
accommodanon of a ‘mhscquen' party to the instrument and net in
aceommodation of the makas. 8o sp., Poad. arliiand Jervent OO, .
Rﬁmccke, 30 Cal App 801, 158 Pac. 1641 f“?lm The lability of
seeommodatien endorsers Is wow rll covercd uy the Comonereis! Code.
Accommodation is & defense which rust be wstab? ished by the defend-

- ant. Com. Copm §8 3007, 8435(5). Hecze subdivision £2 is no longer

necessery’

SUTLINOR 22, LeSPLIe SUDGIVIEWD 20, The UALIOTIOA GORTLS NAve-

refised to apply the nresumption of ideatiy of pormm fromn jdentity
of the name when the name is commen. F.g., Peopls o, Wong Sang
Lung, 8 Cel. App. 221, 224 B4 Pre. 847, 8453 (19063, Tm maiter shoutd
be left to inferomee, for the strensth of *ho infercics will depend in
particular cases on whether the na:ac s ramiion or unusual.

Subdivision 37 has baen ravely eited In ile reports] cascs sinee it
was enacted in 1872 Fr has heen apnlied éo sifnations where 8 state.
ment has been made in the presenca of a person who has failed to
protest to the representariang in the stetement. The apparent acquz-
eseence in the statcient has bhren kel to be proof of belief in the
truth of the statement. Estode of Flood, 217 Cal. 763, 21 128 579
(1933) ; Estate of Ciark, 13 Cal. App. 785, 110 Pae, 828 (1910).

Although it may be aprropriate nnder some civemstances to infer
frem the lack of pretest that a parsen-beiieves in the truth of a state-
ment made in his presence. it is undesirable to reguire sueh a concln-
slon. The surrounding circamstanc:s may vary greatly from case to
casz, and the trier of fact should be free to decide whether acqnies-
cence resulted from belief or from some other canse. Of Ma 97:13-14
{Revised Standard Version) {*‘Then Pilate said to him, ‘Do vou not
hear how many things they testify against you?” But be gave him no
answer, not even to a single charge . . . 1,

Subdivision. 20 has been sited in Lut one appellate decision in ita

92.year history. It is unnecessary in light of the doctrine of ostersible

anthority. See 1 Wrrrmy, Sinvvany OF CavntFornia Law, dgency and
Employment §§ 49-51 (Tth od. 19603,

Subdivision 30, in effect, declares that 4 marriegs will be presamed
from proof of cohabitation and repute. Purlos v, Pulos, 140 Cul. App.2d
913, 295 P24 907 {1954), Because reputatien ovidence may sometimes
strongiy indicate the exisience of a marriage and at other times fail
to do se, reguiring a finding of a marriage from proof of such repu-
tation’is unwarranted. The caces have soraetimes refused to apply the
presumption beeause of the wealmess of the reputaticn evidence relied
on. Estate of Baldwin, 162 Cal. 471, 123 Pac, 267 (1012); Cacioppo v.

rzang!e Co., 120° Cal. App.2d 281, 260 P.2d $85 {1‘]93) Digeontinu-
ance of the prequmntwu will_not affect the rule that the existence of &
marriage may be inferred from rrnn‘ of reputation, Whiie v, While,
E2 Cal. 427, 430, 23 Pac. 276, 277 (18“!“ i ‘eohabiration and repute
do not make mar riaga; they are mcre]y items of evidenee from which
1t may bz inferred tnat a4 mary.age had beer euterad into’ *) (italics
in orizinal},

Subdwwﬂ.an 38 has not Leen spplied i any veported ense in its 92-
year history. The substantive law relating to irpliad dedication and
dedication by prescription makes ihe presumption unriecessary. Ses
2 Wrrrms, Summary oF Cavporwvca Law, Regl Property §§. 27-29

(Tth ed. 1380).
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Seciicn 1967 (Repealed)

Ccrrent. Secticn 1967 kos no substantive meanins and is unnecessary.

Secticn 1968 (Repealed)

Comment, Section 1568 unnecessarily duplicates the provisions of
Penal Code Sections 1103 and 1103a.

Section 1973 (Repealed)

Comment. Section 1973 is unnecessary. It merely describes in
evidentiary terms the Statute of Frauds contained ir Civil Code Section
162k,

Section 1974 (Amended)

Comment. The amendment to Section 1974 makes no substantive change
in the law; the amendment merely mskes 1t clear that Section 1974 is a
substantive rule of law, not a rule of evidence,

Section 1978 (Repealed}

Comment. Section 1978 incorrcctly states the existing law of
CaliTornia. Certain things are declared to be "conclusive evidence" in
other codes. See, e.g., COM. CODT § 1201(6), (45). Iiorecver, the
California courts have recognized that some evidence zay te conclusive in
the absence of statute, for a couri, "in reviewing the eviience, is bound
to exercise ite intelligence, and in doing so must recognize that certain
facis are controlled by immutable physical laws, It cannoct permit the
vercict of a jury to change such facts, because . . . to do so would, in

effect, destroy the intelligence of the court.” Austin v. Newton, U6

Cal. App. 493, 497, 189 Pac. k71, 172 (1920); Neilson v. Houle, 200 Csl.

726, 729, 254 Pac. 891, 892 {1927}, Nonetheless, the California courts

have also relied upon this section o sustain a finding of paternity despite
~1528«
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undisputed blood-test evidenee showing that the defendant could not have

becn tle father of the child. Arais v. Kalensnikoff, 10 Cal.2d 428, 74

P.2d 1043 (1937). The Legislature subsequently rejected this deeision bty
enacting the Uniform fAct on Blood Tests to Determine Paternity. HRepeal
of Section 1978 will remove the statutory basis for a similar decision in
the rare case where such certainty is attainable.

Sections 1980.1-1980.7 (Repealed)

Comment. Sections 1980.1+1980.7, which comprise the Uniform Act
on Dlocd Tests to Determine Paternity, are recodified as Evidence Code
Sections 890-806.

Seciions 1981-1983 {Repealed)

Comment. Chapter 1 of Title 3, Part IV, of the Ccde of Civil Procedure
consista of Sections 1981 through 1983, These sections are discussed
individually below.

Section 1681 (Repealed}

Comment. Section 1981 is superseded by Evidence Code Sections 500

and 510. See Tentative Recoumendation and a Study Relating to the Uniform

Rules of Evidence {Burden of Producing Evidence, Burden of Proof, and

Presumptions), & CAL. IAW REVISION COMM'N, REP., REC. & STUDIES 1001,

1124-1125 {1964},
Section 1982 {Repealed)

Comment. Section 1982 is recodified as Evidence Code Section 1L02.

Section 1983 (Repealed)

Comment. Section 1983 was held unconstitutional as applied under the

Alien Iand law. Morrison v. California, 291 U.S. 82 (1934). It has been

applied but once by an appellate court since the Morrison case was decided.
People v. Cordero, 50 Cal. App.2d 146, 122 p.2d 648 (1942). Section 1983
-1529-
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appears to have been designed principally to facilitate the enforcement
of the Alien Land Law. Since that law has teen held unconstitutional

(Sei Fujii v. State, 38 Cal.2d 718, 242 P.2d 617 {1¢52)) and has been

repealed {(Cal. Stats. 1955, Ch. 31C,% 1, p. 767), Scetion 1983 should
no longer be retained in the law of California.

Secuion 1998 (Repealed)

Comment. Sections 1998-1998.5 provide a special excepiion to the
best evidence rule for hospital records. These sections are recodified
as _vidence Code Sections 1560~1566,

Section 1998.1 (Repealed)

Comment. See the Comment to Code of Clvil Procedure Section 1998.

Sec:ion 1998.2 (Repealed)

Corment. See the Comment to Code of Clvil Procedure Section 1998.

Section 1998.3 (Repealed)

Coment. See the Comment to Code of Civil Procedure Section 1968.

Section 1598.4 {Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998.

Section 1998.5 (Repealed)

Comment. BSee the Comment to Code of Civil Procedure Section 1998,

Section 2009 (Amended )

Comment. Sectlon 2009 has been amended to reflect the faect that
statiutes in other codes may also suthorize the use of alfildavits, Bee,

e.z., PROB. CODE §§ 630, 705.

Secticn 2016 (Amended)

Corment, The smendment of Section 2016 merely substitutes the general
definiticn of "unavailable as & wiiness'" used in the Evidence Code for the

substentially similar langusge in Section 2016,
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Sections 2042-2056 (Repealed)

Corment, Jfxticle 6 of Chapter 3, Title 3, Part IV, of the Code of
Civil Procedure consists of Sections 2042 through 2056. These sections are
discussed individually belaw.

Section 202 (Repealed)

Comment. Section 20k2 is superseded by Evidence Code Section 320.

Section 2043 (Repealed)

Comment. Section 2043 is substantially recodified in Evidence Code
Section T71.

Section 2044 (Repealed)

Comment. The first sentence of Section 204k is recodified as Evidence
Code Section T65. The second sentence is superseded Ly Dvidence Code 352,

Section 2045 (Repealed)

Comment. The first sentence of Seetion 2045 is superseded by Evidence
Code Seetions 760, 701, and 772. The second sentence of Secticn 20L5 is
recodified as Evidence Ccde Section T73.

Seciion 2046 (Repealed)

Comment. The first sentence of Section 206 is recodified o8 Eyildence
Code Section 762. The second sentence of Section 2048 is recodified us
Evicence Code Section 767.

Seciion 2047 (Repealed)

Comment. The last sentence of Seetion 2047 is superseded by Evidence
Code Section 1237. The remainder of Section 2047 is superseded by Evidence
Code Section T7l.

Secilon 2048 (Repealed)

Corment. Section 2048 is superseded by Evidence Code Sections 767 end

772 ~1531-
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Section 2049 (Repealed)

Comment. Section 2049 is inconsistent with and superseded by Evidence
Code Section 785. Sce the Corment to that section. See also EVIDENCE CODE

§§ 769, 770, and 1235.
Seation 2050 (Repealed)

Comment. Section 2050 is recodified as Evidence Ccée Sections 77k
and 778.

Section 2051 (Repealed}

Comment, Section 2051 is lnccnsistent with Ividence Code Secticons
780 and T785-788. The provision of Section 2051 excluding evidence of
pariicular wrongful acts is continuved in Evidence Ccde Section 787. The
principle of excluding criminal convictions where there has been a subsequent
pardéon has been broadened to cover analogous situations in Bvidence Code
Section T88.

Section 2052 {Repealed)

Comment. The first elause of Section 2052 is superseded by Evidence
Code Section 780(h). The remainder of Seetion 2052 is inconsistent with
Evidence Code Sections T68-.770. Sce the Ccmments to those sections,

Section 2053 {Repealed)

Comment. Insofar as Seeticon 2053 deals with the inability to support
a wvitness? credibility until it has been impeached, it is superseded by
Evidence Code Section 790. Insofar as Section 2053 deals with the inzdmissi-
bility of characier evidence in a civil action, it 1s superseded by Evidence
Code Sections 1100-1104.

Secition 2054 (Repesled)

Corment. Section 2054 3z reccodified in substonce as Lvidence Code

Section 768(b).

~1522-
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Section 2055 (Repealed)

Comment, Section 2055 is recodified as EBvidence Code Section T76.

Sectiion 2056 (Repealed)

Comment. Section 2056 is recodified in substance as Evidence Code
Section 766.
Section 2061 (Repealed)

Comment. The first sentence of Section 2081 is recodified in
Evilence Code Section 312. The rerainder of Section 2061 is superseded
by Chapter 6 (commencing with Section 430) of Division 3 of the Evidence

Code,
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Section 2066 (Repealed)

Comment. Section 2066 is unnecessary in the light of Ividence Code
Section 765, which restates the provisions of Code of Civil Procedure
Section 204k,

Secticn 2078 (Repealed)

Comment. Section 2078 is superseded by Evidence Code Sectioms 1152«
:Llsll'.

Section 2079 {Repesled)

Compment. Section 2079 is unnecessary because it repeats what is said
in Civil Code Section 130. Moreover, it is misleading to the extent that
it sugpgests that edwltery is the only ground for Aivorce whieh requires
corroboration of the testimony of ihe spouses.

Sections 2101-2103 (Repealed}

Comment. Chapter 4 of Title 5, Part IV, of the Code of Civil Procedure
consists of Bections 2101 through 2103, These sections arxre discussed
individually below.

Section 2101 (Repealed).

Comeent. Seetion 2101 is superseded by Evidence Code Section 312.

Section 2102 {Repealed)

Comment, The first sentence of Section 2102 is recodified in Evidence
Code Section 310. The second sentence of Section 2102 is superseded by
Evidence Ccde Section 458.

Section 2103 (Repealed)

Comment. Seetion 2103 is superseded by Evidence Cede Section 300.
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CCRPCRATIONS CODE

Section 6602 (Amended)

Comment. This revision of Section 6602 provites, in effect, that
the judge may take judicial notice of the matters listed in amended
Section 6602, and he is required to take such judiclal notice if he is
requested to do so and the party supplies him with swfficient information.
See EVILENCE CODE §§ 452 and 453 and the Comments thereto.

The portion of Section 6602 which has been deleted is either unnecessary
becauge it duplicates the provisions of Evidence Ccde Sections 451 and 452
or undesirable because it conflicts vith Evidence Code 1452,

Section 25310 {Amended)

Comment. The deleted languare is lnconsistent with Evidence Code

Sectilon 1452, See the Comment to that section,

GOCVERNMENT CCODE

Section 11513 {(Amended)

Comment. The revision of the last sentence of Section 11513 is
necessary because, under Division 8 (commencing with Section 900} of the
Evidence Code, the privileges applicable in some aliinistirative proceedings
are at times different from those appliesble in civil actions,

The substitution of "other” for "direct" in the third sentence of
subdivision (c) of Sectiom 11513 malkes no significan: substantive change
but is desirable because "direct evidence" is not defined for the purposes
of Section 11513. See the Comment to CODE CIV. PROC. § 1831 (Repealed).

Section 19580. (Amended)

Comment. The amendment merely substitutes a reference to the correct
Evicence Code gzction for the reference to the superseded Code of Civil

Procedure gection. -1536~
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Scetion 3%330 (Repealed)

Comment. Section 34330 is unnecessary. The matiers to be noticed under
Section 34330 may be noticed under Division 4 (commencing with Section 450) cf
the Evidence Code, and that division provides the applicable procedures for

taking judicial notice.

HEAITH AND SAFETY CODE

Sectlon 3197 (Amended)

Comment. The revision of Section 3157 merely substitutes references to
the pertinent Evidence Code gections that supersede subdivisions 1 and 4 of

Code of Civil Procedure Section 1881,

PENAT, CODE

Section 270e (Amended)

Comment. The revislon of Section 270e merely inserts a reference to the

pertinent sections of the Evidence Code.
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Section 686 (fmended)

Comrent. Sectlon 86 sets forta three oxceptions fo the right
of a defendant in & criminal trisl ‘o confrony *he -Fltnesses against
him. These exzeptions purport 2 siate the conditicns under which the
coutt may adrit testirony tekeo at the plehnmaﬂ beos rlng, 142 stimony
taken in & former irial of the aet] Loaery it & odepngition that
is admissible nnder Penal Code '-‘;en; on §82, The section inaccaraiely
sets forch the axisting law, for it faiis to provida ter the admission of
hearsay evidence gererally or for the admision of tostimony in a
deposition bt is sdmiszible under Peual Code Sections 1348 and 1862,
end its reference o the conditions under whirh depositicng way be
admiccd wodar Ponal Code Saction 532 is not gcovrets. Aﬁﬁ
SIS -overm the sitnations 'n which testimony i another action or
proceeding aud rextimony at lhe preliminary hesring ig admissible as

Boakions

- Cuidemze Code.

290 - 292

exceptions to the Fearsay rule, Section 626 phenelgne 375 0y el0i- .

natine {he specide exeeptions for these situatiors and by substituting
for them & gemeral eross vefercunce to admissible hearsay. The guslimet
staternent of the conditions under wiich & depoesition may be admitted
S\ deleted, and in leu of the deleted Tauguage there Sugmisl
substitiyted Javouage that gecorately provides Jor the admission of
deposmun., under Penal Code Sectizns 842, 1347 and 1562, Slaeetinel
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Section 688 (Amended)

Comsent. The language deleted from Section 688 is superseded by Evidence

Code Sections 930 and QLO.

Section 939.6 (Amended)

Comment. The revision of Section 939.6 makes no substantive change. The
amendment, however, states more clearly and precisely the meaning that has been

given the section by the California courts. See, e.32., People v. Frenpdenterq,

121 Cal. App.2d 564, 263 P.2d 875 (1953). See also WITKIN, CALIFORNIA
CRIMINAT, PROCEDURE §§ 175, 228 (1963).

Section 961 (Amended)

Comment. This revision of Section 961 makes it clear that metters that will
be judicially noticed, whether such notice is mandatory or discretionary, need

not be stated in an accusatory pleading. See EVIDENCE CODE $§ 451 and b52.

Section 963 {Amended)

Comment. This revision of Section 963 makes the procedure provided in
Evldence Code Sections 454-458 applicable when judicial notice is taken of the
matter listed in Penal Code Section 963. HNote that, notwithstanding Evidence
Code Section 453, notice is mandatory if the private statute or ordinance is

pleaded by reference to its title and the day of its passage.

Section 1120 {Amended)

Comment. Section 1120 requires s juror who discovers that he has personal
knowledge of a fact in controversy in the case to disclose the same in open
court. If he reveals such personal knowledge during the jury's retirement, the

Jury maust return into court. The section then requires that the juror be sworn

-1539-
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as a viiness and examined in the presence of the parties.

The section does not meke it clear whether this examination in the presence of
the parties is for the purpose of determining if "geod cause"” exists for the
Juror's discharge in accordance with Tenal Code Section 1123 or whether this
examination is for the purpose of obitalning the juror‘s Xnowledge ag evidence
in the case. The circumstances under which a Juror may testify in a criminal
case are fully covered in Evidence Code Section 70L. Therefore, Section 1120
has been amended to eliminaite the ambiguity in its provisions and to provide
assurance the juror's examinaticn is to be used solely to determine whether

"good cause* exists for his discharge.

Section 1322 (Repealed)

Comment. Section 1322 is superseded by Evidence Code Sections 970-973 and
980-957. See the Comment to subdivision 1 of Section 1881 of the Code of

Civil Procedure, which also is superseded by the same Evidence Code sections.

Section 1323 (Repealed)

Comment. The first clause of the first sentence of Section 1323 is super-
seded by Evidence Code Sections 930 and 940. The second clause 1s recodified
as Evidence Code Section 772b. The last sentence of Section 1323 is unnecessary
because it merely duplicates the provisions of Article I, Section 13 of the

Cglifornia Constitution.

Section 1323.5 (Repealed)

Comment. S=ction 1323.5 1ls superseded by Evidence Code Section 930, which
retains the only effect the section has ever been given--to prevent the prosecu-
tion from calling the defendant in a criminal action as a witness. BSee People

v. Talle, 111 Cal. &pp.2d 650, 2L5 p2d 633 (1952). Whether Section 1323.5
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provides & broader privilege than Evidence Code Seetion 930 is not clear, for the
meaning of the phrase "persons sccused or charged" is uncertain., For example, 1
a witness before the grand jury or at a coroner's inguest is not technically

& person "accused or charged,” and Section 1323.5 would sppear not to apply to
such procedings. A person who claims the privilege against self-incrimination
before the grand jury, at a coroner's inquest, or in some other proceeding is
provided with sufficlent proteetion under Evidence Code Section 913, for his
claim of privilege cannot be shovm to impeach him or to provide a basis for

inferences against him in a subsequent civil or criminal proceeding.

Section 1345 {Amended)

Comment. Sectlon 13%5 has been revised so that the conditions for edmite
ting the deposition of a witness that has been taken in the same action are
consistent with the conditions for sdmitting the testimony of a witness in

another action or proceeding under Evidence Codes Sections 1290-1292.

Section 1362 (Amended)

Comment. Section 1362 has been revised so that the conditiens for edmitting
the deposition of a witness that has been taken in the same action are consis- -
tent with the conditions for admitting the testimony of s witness in ancther

action or proceeding under Evidence {cde Sectloms 1290-12G2.

PUBLIC UTILITIES COLDE

Section 306 (‘Amend.e_dl

© Comment. The deleted langusge is inconsistent yith Ewldence Code Sectien

1452. See the Comment to that section.
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Memo 65-1 1/8/65
¥emorandum 65-1 v

Subject: Study No. 3%(L) - Uniform Rules of Evidence (Evidence Code)

As reported in the round robin letter of December 22, 1964, the Assembly
Interim Committee on Judiciary held a hearing on the Evidence Code on December
16 and 17. This memorandum preeents several gquestions that were raised at
that hearing as well as g few other problems. Attached to this memorandum are
the following exhibits:

I. = Stetement of State Bar Committee t& Asgerdly Ccrmittee (yellow pages)

II. Amendment of Labor Code Section 5708 (green page)

III. Statement of Dr. Anderson to Assembly Committee {pink pages)

IV. Amendment of Evidence Code Section 1156 (buff page)

V. Letter from Judge Philbrick Mcloy (blue page)

The following matters should be considered by the Commilsesion:

Section 120

Mr. Bobby (of the Office of Administrative Procedure) expressed concern
over the broad definition of "civil action" in Section 120. Because the defini-
tion includes 81l "proceedings", he is fearful that the Evidence Code might be
consldered applicable to aiministrative proceedings.

We explained to Mr. Bobby that Section 300 makes the Evidence Code spplicable
only in court.proceedings; but he would like to have Section 120 amended to read:

120. "Civil action" includes all actlons and court proceedings

other than a criminal action.

We think that the revision can be made without changing the substance of the
code. .

Section 455

Section L455 was revised 1n substance at the last meeting to provide that

-1-
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the judge must afford esch party an opportunity to present relevant informe-
tion "before the close of the taking of evidence". We have changed the quoted
words to read ss follows: ™before the jury 1s instructed or before the cause
1s submitted for decisicn by the court". We made the change because in many
cases the court does not take evidence. On law and motion matters, motions

for new trial, review of administrative records, etc., the court's decision
may be influenced by matters that are subject to judicial notice, but the court
doee not take evidence. A reguirement tied to the close of evidence would be
unworkable in such cases.

The cruclal time in any case is the time when the court must decide the
guestion to which the matter to be judicially noticed is relevant, whether
that time be the time for ruling on demurrer, the time for formulating instruc-
tions to the jury, the time for ruling on a motion for new trial, etc. Is tlL.

substituted language satisafactory?

Section 780

The Commission should consider whether the rule stated in Section 780
should be "except as otherwise provided by law" or "except as otherwise provid..
by statute". The matter was raised once previously when there was a minimum
quorum of L4 Commissioners; and since one of those present indicated opposition,
the matter was not further considered.

The quegtion i1s whether the courts should be sble to create additionasl
exclusionary rules to exclude evidence relating to credibility that is relevant
(§ 350) and of substantial probative value (§ 352) and is not cumulative or
prejudicial or excessively time-consuming {§ 352). Section 780 is now out of
harmony with the general scheme of the Evidence Code {and of the URE upon which
it is based), for both systems of law are predicated on the abolition of alli
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ccomon law exclusionary rules of evi&énce. URE Rule 7; EVIDENCE CODE §§ 350,
351. We have permitted the courts to work out common law rules of admissibility
in some cases, but this does not depart from the underlying principle. Section
780, however, is inconsistent.

‘the comment that we have published to this section contains the following

discussion:

There is no specific limitation in the Bvidence Code on the use
of impeaching evidence on the ground that it is "collateral™. 'The
so-called "collateral matter" limitation on attacking the credibility
of a witnese excludes evidence relevant to eredibllity unless such
evidence is independently relevant to the issue being tried. It is
based on the sensible notion that trials should be confined to settling
those disputes between the parties upon which their rights in the
litigation depend. Under existing law, this "collateral matter"
doectrine has been treated as an inflexible rule excluding evidence rele-
vant to the credibility of the wltness. See, e.g., People v. Wells,
33 C=l.2d 330, 340, 202 P.2d 53, 59 (1949), and cases cited therein.

The effect of Section 780 (together with Section 351) is to
eliminate this inflexible rule of exclusion. This is not to say that
all evidence of a collateral nature offered to attack the credibility
of a witness would be admissitle. Under Sectlon 352, the court has
substantial discretion to exclude collateral evidence. The effect of
Section 780, therefore, is to change the present somewhet inflexible
rule of exclusion to a rule of discretion to be exercised by the trisl

Judge.
There is no limitation in the Evidence Code on the use of opinion

evidence to prove the character of a witness for honesty, veracity, or

the lack thereof. Hence, under Sections 780 and 1100, such evidence

1s admissible. This represents a change in the present law. See People

v. Methvin, 53 Cal. 68 (1878). However, the opinion eviden ce that may

be offered by those persons intimately familiar with the witness 1is

likely to be of more probative value than the generally admissible evi-

dence of reputation. See 7 WIGMORE, EVIDENCE § 1986 (34 ed. 19%0).
The foregoing discussion would be accurate if the word "statute" were substituted
for "law"; but as the section stands, the discussion is incorrect, for by use
of the word "law" we have retalned zll common-law exclusionaYy rules relating to
the credibllity of witnessees, including the rule prohibiting impeachment on a
collateral matter and the rule prohibliting impeachment by character evidence in

the form of opinion.

i
i
|

|
I
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Section 788

The Assembly Committee voiced strong objection to the impeachment rule
stated in Section 788. The term "dishonesty" was considered too imprecise
to be of any value. Mr. B:. E. Witkin, who spoke generally in glowing terms
concerning the Evidence Code, also cbjected to the lack of precision in this
language. The concern was that trial judges would be urable to apply the
standard with precision, that appeals would be generated, and that cases
declded errcneously agalnst the prosecution would be lost without sppellate
review. It is unlikely that Section 788 would be approved by the Committee in
its present form unless the district attorneys and Office of the Attorney
General change their position on this section.

Several alternatives are available;

1. Limit the nature of the crimes lnvolved to crimes involving deception
or false statement (as previously reccmrmended}.

2. Broaden the crimes permitted to be shown to any felony.

3. Couple either of the preceding rules to a& rule forbidding the impeach-
ment of & criminal defendant with evidence of prior convictions unless the
defendant himself has introduced evidence of his good character (as recommended

in Tentative Recommendation).

Sections 788, 1153, and 1230

Mr. Powers, speaking for the District Attorneys' Association, suggests
that the Code leave uncodified several recent decisions 8o that the courts
will have time to work out the Larsh asspects of the rules declared in these
cases. OCne is Perez {preliminary showing of conviction required before defendant

asked if convicted); another is GQainn (withdrawn plea of guilty); and the last

is Spriggs (declaration against penal interest). ,
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Sections 804 and 1203

As these sections were originally conceived, subdivision (b) was intended
to preclude a party from cross-examining one of his own witnesses concerning a
natter covered in his direct examination merely beceuse another party used an
opinion or hearsay statement of that witness relating to the metter. Subdivision
(p}(3) of Section 1204 used the language, “"This section is not applicable if
the declarant is . . . & witness who has testifled in the action concerning the

subject matter of the statement,” to accomplish this. The underscored words

were deleted at the last meetling; and the deletion now leaves the sections

open to the construction that & party may cross~examine his cwn witneas concern-
ing a matter within the scope of the direct examination when another party
later introduces & statement or opinion of the witness concerning the matter.
When & party's expert is impeached by inconsistent cpinions, the party appears
to be permitted by the present version to rehabilitate his witnese by leading
him through a cross-examination.

For example, P calls expert witness E, who gives his opinion coneerning a
particular matter. D does not examine E concerning an opinion relating to one
facet of the entire problem that is somewhat inconsistent with E'e present
opilnion; and E is not excused as a witness. D then cslls witness W who glwves
his opinion, relying in part on the prior opinion of E. Becsuse E did not
testify concerming the prior opinion, P may recall E and cross-exsmine him con-
cerning it. The same situation might arise with regard to hearsay under
Section 1203.

The present version, therefore, secems somewhat inconsistent with the policy
expressed in Section 770, which permits a party té conceal & prior inconsistent

statement from a witness if the witness is not excused. Under Sections 804 and
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1203, the party who does so may find that the introduction of the opinion or
statement has turned the witness into his own witness.

Restoration of the words "subject matter of the" would avoid this problem.

Section 914

The IAC objects to the curtailment of its contempt power.

It also cbjected to making any provisions of the Evidence Code
applicable in JAC proceedings.

After some correspondence on the matter, Chairman Beard indicated that the
amendment to Iabor Code Section 5708 that appears in Exhibit II would be
acceptable. The amendment would restore té the TAC its right to overrule a
claim of privilege and to hold a witness in contewmpt without first obtainihg a
court order. BHoth Mr. Willson and Senator Grunsky tock the view that the
contempt power of the IAC should not be limited by the Evidence Code. The
amendment would alsc make the following sectlons of the Evidence Code irapplicable
to IAC proceedings: Section 1153 (withdrawn plea of guilty)[btut Pemal Code
provisions would still be applicable]; Section 1156 (in-hospital medical staff
cormittee's records); 1560-1566 (special best evidence rule exception for hospital
records); 1282 (official finding of presumed death); 1283 {official report that
perecn is miesing, captured, or the like).

The Staff recommends that the amendment to Iabor Code Sectlon 5708 be

approved.

Sections 1010-1026

Dr. Anderson objected to several sections in the article relating to the
psychotherapist-patient privilege. See Exhibit III (pink pages) attached. He

would exclude psychologists. He would eliminate the exceptions for plotting
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erimes {1018) and officially required information (1026). He would also like
to have a less detailed statute.

We reccommend no change. Excluding psychologists does not appear feasible
in thé light of the recent enactment of thelr privilege equivalent the lawyer-
client privilege. The problem raised with information required to be reported
lies with the laws requiring such reports, not with the exception here. The
exception for crimes applies to all of the communication privileges (except
clergyman-penitent); and we don't think Dr. Anderson fully appreciates that
the person urging the exception mist establish the purpose of the commmnication
before it can be revealed. Loss of detall in the statute would create a false

simplicity-~it would simply not answer the problem,

Section 1156

Judge McCoy has written to us suggesting an amendment to Evidence Code
Section 1156 to desl with the following case: The plaintiff seeks inspection
of survey reports by members of the hosplital staff to the Infectioue Diseases
Commlttee of the defendant hospital to the effect that one or more patients,
cther than the plaintiff, had been stricken with a staphylocoecus infection
during their stays in the hospital. These reports were made pursuant to hospital
regulations, and presumably without the knowledge or consent of the patients
involved. They simply reflected a fact shown on the records of the particular
patients. Judge McCoy believes that however much the plaintiff may otherwise
be entitled to discover the freguency of such prior inspections, the plaintiff
should not be entitled to obtain the names of the other patients. He believes
that the amendment set out as Exhibit IV (buff page) will take care of the
broblem. (The amendment was drafted by the staff after correspondence with

Judge McCoy.)
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In his letter of December 22 (attached as Exhibit V - blue page), Judge
McCoy suggests an additional amendment to Section 1156. The staff has no

obJjection to this additional amendment.

Section 1261

When the Commission altered the wording of the trustworthiness requirement
in Section 1252, it instructed the staff to change all similer sections. At
the last meeting the fact that Section 1261 had not been changed was mentioned
but no action was taken to change it. It was suggested that a strict trust-
worthiness reguirement might be desirable in Section 1261 in view of past
objections to this aspect of the recommendation to repeal the Dead Man Statute.
But is there any substantial reason for the difference between Section 1261 (b)
and the provisions of Sections 1252, 1260(b), 1310(b), 1311(b), and 13232 As
the sections are now worded, apparently if neither the proponent nor the opponent
of the evidence can produce any indication of the trustworthiness or lack of
trustworthiness of the particular statement, the statements are admissible under
all of the cited sections except Section 1261, and the statement is inadmissible
under Section 1261. This seems to weight the scales somewhat agailnst the estate.

Respectfully submitted,

Joseph B. Harvey
Assistant Brecutive Secretary
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The Honorable George A. Willson, Chairman
Asgembly Interim Commlttee on Judiclary
State Capitol

" Sacramento, Californla

Dear Mr. Willson:

On behalf of the California State Bar Committee
on Evidence, I wigh to express ocur aporeclatlon of your
invitation to present the views of the Committee to your
Committee with respect fto the proposed Evidence Code, pre-
pared by the Califcornia Law Revislon Comaission., Unfore
tungtely, pressing profeaglonali commi?mrwt& and persenal
involvements make it impossible for me to z2ttend the Com~
mlttee hearing on December 16 asnd 17 and Y am taking this
means of communication in lieu of a perional apperrance,
lawrence C, Baker, Ezq. of the San Francisva Bar, presently
vice chalrmen and Tormerly chalrmen of the State Bar Com-
mittee, wlll appear In person and be in a uesitimn to res-
ponéd te points of Inquiry which may arise,

As you know, the Board of Governcrs of the Call-
fornia State Bar have not fakenn action with respenst Lo the
propesed Evidence Code. In addltion; it should be pointed
gut that the final report of the Commlttee on the proposed

, Evidence Code 1s still 1In the procesa of preparation. Thus,
“while my comments may be taken as representative of the
views of the State Bar Commlttee, they should not be con-
sidered to be the final or definitive statement of the State
Bar Committee's position. With this preface, I shall address
mysell to the speciflc questions put in your letter of
November 25, 1964 to the State Bar of Californla.

MJIN 1843




#2 - The Hon. George A. Villson, Cheairman - 12/14/64

Need ¥For An Evidence Code

The existing statutory provisions relating to
the law of evidence which appear in Part IV of the Code
of Civil Procedure are in substantially the same formn as
when first enacted in 1872. For the most part, development
of the law of evidence has depended upon Judliclal declsions
with legislative modification being fragmentary and relatively
Infrequent., As a conseguence, there are numercus obscurities,
gaps and inconsistencles in the law of evidence as 1t exisis
in California today.

This situation gives rige to thnree principal cone-
gsiderations which require an affirmative answer Lo the
questlion whether there ls need for an evisence code. TFirst,
codlfication of existing declaional law and recodificatlon
of exlsting statutory law will provide a corneige, subthorita-
tlve statement of the Californis law o evidence wi2e none
exlsts today. This ovjective is of singular lmportance in
an area of the law where the zpeedy and accurate detsrminaiion
of polnts at lssue plays a siznificant rolie in the efficlent
administration of Justice. Second, such ocdiflicaticn and
recodification wlll result in the clariflication of existing
law by eliminating gaps, chsouriiles and inconsistencles, an
objective unlikely of attalnment fn tne necessarily slow and
speradie development of decislonal law. Third, while 1v 1z
not proposed hy codiiication and such recodification Lo work
substantliel change:s in the exlsting Calilornia law of svidence,
there are important areas ag to which Interested groups acon-
cur that change 1s necessary and laportens, In the absence
of & comprehenzive code, such change iz difiicult to acool-
plish, because the existing statutory provialiong are nelther
comprehensive nor cohesive and such change can bezt be acw
complished by integration into a conslctent statement of che
whole law of evidence. '

This 1ls not to say that there are noct srguments
against such codificatlion and recodiflication. First, concern
is expressed in some quartsers that 1t mway introduce an un-
desirable rigldlity into the law of evidence. However, except
in those areas where the law of evidence 1s based primarily
ot conslderationa of public policy which are best left to the
Legislature, the proposed code reserves to the courts room
for further developnent and clarification of the law of evidence.
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Second, coneern is &lso sxpressed that an evidencs code will
proliferate evidence problems in the courts by ralsing new
questions of conatructlon and application of the code pro-
visilons., Whlle thare may be some Intensiflicatlon of judlcial
coneern with the law of evidence for a period of time, such
cornceryn wilil Aitselfl moecelerate the development and zlarifica-~
tion of the law in this lmportant svea. Third, concern is
expresged that an evidence code may iIntroduce lmpractical

and academic concepis into the law of evidence. In this re-
gard, all mugt concur that such changes In the law of evidence
ag are adopted should be ifesited against the experlence and
Judgment of trial lawyers and Judges. As will be subseguently
noted, it 1s belleved that the present propozal of the Law
Revision Cormission dces maet this teast.

& subsidiary question also exiots as to the de-
sirablllty of & meparate evidence cods zs dalstingihished rom
revigion of Part IV o? the Jcde of Clvil Procedures. Three
conslderations dictate an affirmaetliv: answer e thiz question.
Flrgt, Part IV of the Lode of €ivid Fuvwledurs contalns a
number of provisions which do not Sesl wiil the isw of evi-
dence and whlch can best be L az ar integrsl part of that
coda, Second, the lsw cf evidence 1z, 2f exurse, appllcable
not only to clvilil but also to crimiral procesadings. Thired,
the objectlive of 5 cunelse and suihoritative cuatement of

the California law of evidence can vaob be aoeoopllished
through a separate code.

On balance then, Lt would zeem ciear that an
evidence code codifying and clarifying sxlating law 1s dew
slrable and necessary and that a relatively few but never-
theless signiflcant changes In tae law orf evidencs can be
most elfectively accompiished by such an evidence coda.

Desirability of the Froposed Bvidernce Dode

Trhroughout the zgven opr elght-~year study whlch
has resulted in the Law Hevision Commlssion recommepdation
cf the proposed Evidence Code, the Commlssion has assidu-
ously sought to octaln the cocperation of the bar, the
Judleiary and other Interested groups 1n submitting cone
structive commnent and critlcism, Wilithout in any way mini-
mizing the mest impeortant and sigrnifinsant role of ths Law
Revigsion Commission and its ataff, it is appropeiate to
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emphasize that the proposed Evidence Code is the result of
the continuing interchange of views between the Commisslon

~ and many persons and organizations possessing expertise in

the law of evidence. A3z & congequence, the proposed Evidence
Code comes as close to representing the consensus of informed
and knowledgeable groups and persons as ls possible. So

far as 1s kmown to the State Bar Committee, The general re-
action of the persons and organlzations that have made &
careful study of the proposed code is favorable.

Throughout the years the Commlssion has been most
receptive to the views of the State Bar Commlttee and this
receptivity has continued up to the present time. As recently
as November 3, 1984, as a result of a recent reexamination
and reevaluation of the proposed Evidence Code as 1t was then

drafted, the State Bar Comnittee submitted 52 separate comments

to the Commission. A% 1ts November meeting, the Commission
acted favorably upon approximately 80% of these comments,
including substantially all of whlch were vegirded by the
State Bar Committee as being of major importance. Qf the
remainder, the Commleslon's reasons for not accepiling Lne
State Bar Commlittee's views are persuasive in many instances.
Consequently, there are very few areas in which there remalns
any difference of opinlon between the Ztate Bar Comnlittes
and the Law Reviszion Commission. Thug, the inquiry whether
the code presently propesed hy the Commiasion is generally
what 1s needed 1ls answered in the alfirustive. .

Debatable Provislons of the Proposed Evidence Code

Thne Law Reviszion Commiesion undoubtedly has or
will summarize for the Commltltee the signiilcant changes
in exigting law which are irncluded in the proposed Evidence
Code. Since the State Bar Committee concurs with the views
of the Law Revision Commission as to the greast majority of
such changes, no comnent wlll be made on them at this time.
In a few lnstances, some difference of views betwedn the
Commission and the Committee remains to he résclved but 1t
i3 anticipated that this may be accomplisned at the Janu-
ary meeting of the Commission. Congequently, comment on
such differences would ve wremature at this time.

However, “hepre are three crhanges whilch have oc-
casioned substantial debate within the State Bar Committee
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and as to which there remalins some difference of views
wilthin the Committee. The bar at large may react in llke
manner and 1t ls therefore appropriate to point these
changes out to your Committee at thig time.

1. Admissibility of Confession or Admission
- of Criminal Defendant.

- Under existing law, the court has discretlon
in a ¢riminal trial whether to near evldence ag to the :
admlgsibllity of the confession or adindzsion of 2 criminal
defendant out of the presence of the jury. The proposed
Evidence Code (Section 402(b))} requires that the court do
g0 in all instances. Moreover, undex exlsting law, the
court'ts determination of the question ¢f admissibliity is
preliminary and the ultimate determination whether the
conditions of admissibility have been satisfied and whether
the confession or admission should be dlsregarded is leoft
with the Jjury. The nroposed Bvidence Code would make the
court's determination of This questicr of admlissibiliity
final, leaving tc the jury the question of the weipght Lo be
given the confesslon or adnlselor in the Light of such evi-
dence 88 may be inbroduced on that guestios (Secticn U405},

The Commission regsons bthst These changes will
protect the rights of the criminal delerndant by requiring
the court to cetermine whether a confession or zdmiasion
was voluntary without permitting the Jury Lo hear evidence
{both of the voluntariness of the confesslon or admission
and the confession or admission itsel?) whnich may be highly
prejudicial. Some members of the State Dar Comnitiee
belleve that the criminal defendant should have the option
of having the Jjury hear and finally detormine the guestlon
of admissibllicy.

2, Spontaneous and Dying Declarations.

& simllay difference of views exlsts as to the
treatment of the questlion of admiszibillity of spontaneous
and dying declarations. Under existing law, the couri's
determination of this guestion is preliminary and the final
determination iz with the Jury. Froposed Evidence (Cogde
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{Section 405) would ellimlnate the jury's “second crack” at
this questlon., While the :majorlty of thz State Bar fome
mittee concur with this change, some membersg regard it as
undesirable because the effect of evidence as to gpontans-
ous and dylng declaratlons may be very strong and the gues-
tion of thelr admissibllity may be very close.

3. Presunptions Not Evidence.

Under exlsting law, presumptions are evidsnce
and the trier of fact ls required even to welgh one pre-
spumptlon agalnst ancther. This rule has heen nmuch crlitized
and is contrary to that employed In the federal courts and
many state Juriadictions. The proposad Hvidercp Cade
(Section 600C) expressly declares that presuuptions are not
evidence.

v

The prﬁvoseu Evidence Code {(3¢c¢tion SCO; derines
a presurption asz an asszumptlon of fast Chat the lsw Teguires

o zet3.  As so de-
fined, a presumption has Imporbance as 14 affects the buxden
of proef or the burdsen of producing evldence., So far as
evidentiary efflect iz congrrnad, ths prossged Evidence Code
(Sectier 600} makes it clear that an infesente {3 dedustion
of fazt) may te drawn when it follows ilogleslily and res~
gonably from ancther fack or facts.

Difficulty arises only becguse ewlsting law recog-
nizes some presumptions which are not logleally and resson-
ably based on fact #nd yet are not treated as conclusive
presumpticns The most qot»wnrthy gxamele Iz the presumption
of "due care."” A naiorlty of the State Dar Comuivtee belleve
that this "presumption” is not really & precumptlon at all
“but ia an expression of pollcy which iz already recugnized
in the asgigrnment of the burden of proof %o the party claim-
ing the absence of due care., Under thls view, the effect
of treating the "presumption of due care” as evidence is
to add, 1llogically, an unmeasurable vut sigrnificant gquantity
to the burden of proof. minarit; of ths Committee are of
the view that treating the "presumption of due care" as evi-
dence prevents injustice when the party charged wlth fellure
to gxercise due care is unavallable or unable to testlifly.

* % ¥ ¥
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The State Sar Committee is aware that the adeption
of an evidence code is a legislative undertaking of sub-
stantial magnitude. Subjeet to the approval of the Bosrd
of Governors, the State Bar Committee will welcome the
opportunity to asslst in this undertaking in such ways as
your Commlttee wmay deem appropriate.

Very trualy yours,

Prut, T Lt

Phllip F, Westbronk, Jr.
Chairman, State Ruy Commnditise on Byidence

MJIN 1849




Memo 65-1 EXHIBIT II

SEC. 137.5. Section 5708 of the Labor Code is amended to read as follows:

5708. (a) All hearings and investigations before the commission, panel,
a commisgioner, or a referee, are governed by this division and by the rules of
practice and procedure adopted by the commission. In the conduct thereof they
shall not be bound by the common law or statutory rules of evidence and procedure,
tut mey make inquiry in the menner, through oral testimony and records, which 1is
best calculated to ascertain the substantial rights of the parties and carry out
Justly the spirit and provisions of this division. All oral testimony, objections,
and rulings shall be taken down in shorthand by a competent phonographic reporter.

(b) Except as provided in subdivision (c), the Evidence {ode does not

apply to the hearings and investigations described in subdivision ().

(c¢) The rules of privilege provided by Division 8 (commencing with Section

900) of the Evidence Code shall be recognized in such hearings and investigations

to the extent they are required by Division 8 to be recognized, but subdivision

(b) of Section 914 of the Evidence Code does not apply in such hearings and

investigations.
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Memo 65-1 EXHIBIT III
December 15, 1964

Assembly California Legislature
Assembly Interim Camittee on Judiciary
George A. Willson, Chsirman

Gentlemen:

Thank you for the opportunity to appear before your committee,
and comwent on the new evidence code proposed by the Califormia
Law Revision Conmission (Preprint Senate Bill #1).

I am Samuel T, D. Anderson, M,D. of 8an Rafael, Califcrnis,
Chairman of the Conmittee on Legal Aspecta of Psychiatry, Northern
California Psychiatric Soclety. I wish to restrict my coamsenta to
Division 8, "Privileges", Article 6, Physician-Patient Privilege,
and Art:lcle T, Psychotherapist-Patient Privilege.

1., First I will comment on the need:

{a) The commissiorls proposals generally are a great
improvement over existing statutes, and would serve a . AT
presently unfulfilled need in the legal aspect of S
psychiatric care, for confidential commmication. B

(b} Confidentiality is an integral part of the basic nature
of professional relationshipe, whether they be legal,
medical or clergical. This need is especially critical
in psychotherapy, where the development and the maintenance
of trust and faith between patient and therampist, is the
bagis of all therapeutic process.

(¢} The increasing complexity of society makes confidentiality
increasingly difficult. The privacy of life is constantly
reduced by the encroaching reguirements for detailed
records, information and identification. Fifty years
ago & woman could lie about her age with impunity; today
such an act may viclate state statutes, compromise Soelal
Security rights, and invite the suspicion of the Department
of Internal Revenue.

(1) In our over-populated, over-organized, over-anxious world, the
humsn soul needs some Secure privacy inaccessible to the
incessant probings of the agents of society., Buch confi-
dentiality might leave freedom to harbor bad thoughts and
to plot crimes, but it also fosters freedom to grow, to be
spontanecus-~-to be human,

{
.
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(e) The major practical problems of loss of confidentiality
are not related to felony c¢riminal proceedings, but to
the complications of c¢ivil and misdemeanor procesdings.
The powers of subpoena of medical information include
all records and information, and do not exclude the
more sensitive and personal areas of psychiatric inforuma-
tion., While irrelevant information is not admissible in
court as evidence, written records which contain relevant
and irrelevant material are svailable to agents such as
Investigators, the District Attorney, Hearing Officers,
etc.

{£) In a civil suit for dameges incurred in an automobile
accident, for instance, the whole of the medical record
can be subpoenaed whether or not the material in it 1s
pertinent or relevent to a specific injury. The Medical
recoyds of a patient in psychotherapy in such az situation
mey include very personal information such as a statement
by the patient that they are obgessed with perverse sexual
i1deas. This can produce embarrassment and serious
injury with no benefit to anyone.

(g) For these reasons, we feel that it is mandatory to separate
the issue of general medical information from that
information involved in and related to psychotherspy--
as has been done by the California Law Revision Commission.

2., Second, I will comment on specific provisions of Division 8 of
Articles 6 and 7:

(a) In general, the language of Article 6 and 7, although precise
and specific, is difficult to read, difficult toc comprehend
and does not form a clear concept which can remain in the
mind as an eagily identified road msrk., This is an extremely
important point because unless a law 1s comprehensible, it
is not spplicable. Articlea 6 and 7 are unacceptsble from
this practical steandpoint. By contrast the recent (1961)
"Connecticut Statute” is a model of clarity, ccmrehenaihility,
and simplicity.

My personal obsgervetions of the application of the Welfare and
Institutions code in the last ten years are of continuous misunderstanding
and confusion, with resultant poor and inept dispcsition of many cases,
‘because not even the attorneys or the courts can comprehend the cede.

The code has many excellent provigions, features, protections, etc.,
because it lacks directmess, clarity and comprehensibility, the good
features are of no effective practical value.

We suggest that Article 6 and 7 should be re-written, An alter-
nate or complementary suggestion would be to inrclude an imbroductory
note or commentary--a general statement of the articles, without the
prolix form presently used.
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(b} Section 1010--definition of "psychotherapist”. This 1s
too broad and general. We feel psaychologiats should not
be included, because this confuses further an already
new and uncertain term in the legal arena.

We feel the term "psychiatrist" is more spplicable, cogent and
meaningful than "psychotherapist” for the purpose of Division 8. The
definition should be limited to "licensed physicians who devote &
substantial portion of their time to the practice of psychiatry."

~(¢) Section 1018. Conspiracy or collusion between a patient
or therapist for illegal purposes has never occurred to my
recollection. It is uniikely this sectlon would protect
society, and it could produce serious cowplicatioms. It
could be used for "fishing expeditions" which are harmful
and destructive to the overall aim of reasonable
confidentiality., o '

Patienta frequently have ideas of malicious or
criminal intent which aye part of fantasy iife: yet if
subject to a "fishing expedition" the usuval content of
fentasy may sound like a criminal plot, PFor instance, if a
patient says: "Doc, can you give me a bunch of pills that
would kill of'f my mother-in-law", he may be expressing a -
normal fantasy, or he could be seeking aid to commit a crime.

The nature of psychotherapy is such that Section 1018 1s ill
advised and defeats the general aim of Division 8,

(d) Section 1026. Exception regarding public information. This
is too broad and general, One of the major problems we now
have is with public agents seeking information., Often
patlents are very disturbed when they find that as part of
their securlty clearance the investigating agency requires
information frcm their psychiatrist.

Alir Force Pilots often will not seek psychiatric care in the Service.
They know that their service medical record is in actuality not
confidential, due to conditions similar to this proposed section
1026,

The result is not the prevention of injury or accident, but the
interference with measures which might result in injury or aceident.

The tragedy is that the information cbtained by measures such as
Section 1026 "for the public good” is in general very useleas and
irrelevent, and the harm done by the investigating process is irreparable.

8.T.D. Anderscn, M.D.
Chairman,

Copmittee on legal Aspects

of Psychiatry, Northern
California Psychiatric Socilety

-3-
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Memo 65-1 EXITBIT IV

1156, {a) In-hospital medical staff ccumittees of a
licensed hospital may engage in research and medical study
for the purpose of reducing morbidity or mortality, and may
make findings and recomrendations relating to such purpose.
Except as provided in subdivision {b), the written reports of
interviews, reports, siatements, or memoranda of such in~
hospital medical staff committees relating to such medical
studies are subject to the Sections 2016 and 2036 of the Code
of Civil Procedure (relating to discovery proceedings) but,
subject to subdivisions {b}-a2md (c} and (d), shall not be
admitted as evidence in any action or before any administra-
tive body, agency or person.

(b) The disclosure, with or without the consent of the
patient, of information concerning him to such in-hospital
medical staff committee does not make unprivileged any informa-
tion that would otherwise be privileged under Section 994 or
101L; but, notwithstanding Sections 994 and 1014, such informa-
tion is subject to discovery under subdivision (a) except that
the identity of any patient may not be discovered under
subdivision (a) unless the patient consents to such disclosure.

(c) &) This section does not affect the admissibility
in evidence of the original medical records of any patient.

(d) {e) This section dces not exclude evidence which is
relevant evidence in a criminal action.
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CHAMABLRS P
fhe Buperior Court
LOS ANGELES 18, CALIFORMNTA

FER LB U E MDY, JIGDC R

December 22, 1964

John H., DeMoully, Esqg.

California law Revision Commission
School of law

" Stanford, Califoraia

Dear Mr. DeMoully:

Thank you very much for your letier of Decembher 5. Ferhaps
the best way to clarify the matter which we have been
discussing would be by amendment to Secticn 118& {which
continues in effect Section 1936.1% of the Code of Civil
Procedure), Your proposed smendment to that section seewms
ta caover the sltuation.

Since we are congidering the possibililty of an amendment to
Section 1156 of the proposed Hvidsnce deu, 1t oecurs to ms
to ¢call your attention to the provision of pregeni Secticn
1936.1 C.C.P, that "the written reports of interviews,
reports, statements, or memoranda o such in-hospital
medlcal staff commlttees relating to suchk medical studles
are subject to Sectlons 2016 angd 2030 of the Pude of Civil
Procedure {relating to discovery proceedi ngs} . I am wonder-
ing what your guess is as to the intent of the lepislature
in making the material described subject only to those two
sections, in view of the fact that the infomatlon eontained
in the records cf_égghospital medical ataf{ committees is
more ususlly calle v & motion under Seetion 2031 C.C.P.
seeking an order for the preduction of documents or by
written interrogatories under Sectilon 2030 C.C.P. Possibly
the proposed section should be further amended to provide
that such material is subjecet to the provisions of Seetlon
2016 through 2036 of the Code of Civil FProcedure, relating
to dlscovery proceedlings.

Y shall be glad tc hear from you further on this matter,
and will appreciate 1In any event your keeplng wme posted ag
to the progress of this proposed amendment.

Sincerely,

,.-w‘_’_-l.J TheeT e St

Philbrick McCoy .
PMeC:111 - MJN 1855
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Memorandum 65-4

Subject: Study No. 34%(L) - Uniform Rules of Evidence {Evidence
Code )

On January 22 and 23 the committees of the Judielaml Council and
the Cbnference of California Judges that have been considering the
Evidence Code held a2 joint meeting to consider their suggested
revisionq to the Evidence Code. John DeMoully and Joseph Harvey
attended the meeting in ofder to explain the Cormission's thinking
and in order to provide the Commission with the thinking of the Jjudges'
cenmlttees. This memorandum presents the matters that the Jjudges wish
to have considered by the Commission. Juestice John B. Molinari has
been invited to the February meeting, and he has indicated that he will
sppear, to present those matiers that the Judges helieve are of greatest
importancé. The matters considered by the Judges to be of substantial
importance are identified by asterisk below.

W= have received a report from the Trial Practice Cormittee of the
San Francisco Bar Assoclation. This memorandum also presents the

matters ralsed by that committee.

Section 2.5 (Proposed)

Tone Conference of Judges Committee suggested that the Commission
consider the addition of a new section followlng Section 2 of the
Evidence Code to designate the law applicable in the event that there
is no proviaion in the Evidence Code thet applies. The suggestion was
that something similar to Commercisl Code Section 1103 or Corporations

Code Section 15005 be Included. The suggested statute would indicate

-1~
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that, first, the statutory law in existence at the time of the code's
adoption would apply, next the decisional law, ani then the common law.
The Judicisl Council Committee had not previously considered the

suggestion and took no position.

Section 12

The judges® committees concur in recommending that Section 12 be
modified so that the previcus rules of evidence would continue to be
applicable in any hearing that had commenced prior to the effective
dete of the Evidence Code. New trials ordered on appeal or by the
trial court would be governed by the Evidence Code. The staff suggests
the following revision of Section 12 if the Judges' recommendation is
approved:

12. (a) This code shall beccme cperative on Jamuary 1,
1967, and 1t shall govern proceedings in actions brought on or

after that date and eise, except as provided in subdivision {b),
further proceedings in actions pending on that date.

{b) Subject to subdivision (c), & trial commenced before
January 1, 1967, shall not be governed by this code. For the
purpose of this section, a trial iz commeonced when the first
witness 15 sworn or the first exkibit is admitied into evidence
and 1s terminated when the issue upon which such svidence 1s
received is submitted to the trier of fact. A new trial, or s
separate trial of & different icsue, commenced on or after
Jaruary 1, 1967, shall be governed by this code.

{c) The provisions of Division 8 (commencing with Section
900) relating to privileges shall govern any claim of privilege
made after December 31, 1966.

The comment of the San Francisco Bar Trial Practice Committee in
regard to Section 12 should also be considered.
The Commnittee felt that this code should become effective
as soon as 81l laws become =ffective after the close of the

1965 legislature. There is no need to delay the application of
sound rules of evidence.
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Section 115

The judges' comnittees were not satisfied with the draft of
Section 115 appearing in the Evidence Code. There was no consensus
as to how the draft would ke changed, however. One suggestion was that
the first paragraph Le split into two sentences with the first stating
8 general principle and the second giving illustrations. Another sug-
gestion was to develop the meaning of "rule of law" in the comment. A
possible revision, utilizing cur definition of "proof", might be:

115. "Purden of proof" means the obligation of a party
to meet the requirement of a rule of law that he establish by
evidence & regquisite degree of bhelief concerning a fact in the
mind of the trier of fact or the court. The burden of proof
nay require a party to raise a reasonable doubt concerning the
existence or nonexistence of a fact or that he estabiish the
existence or nonexistence of a fact by the preponderance of
the evidence, by clear and convincing proof, or by proof beyond
a reasonable doubt.

Except as otherwise provided by law, the burden of proof
requires proof by a preponderance af the evidence.

Sections 120, 130

The Jjudges were concerned with the definitions of "eivil action™
and "criminal action”. The definitions as they appear seemed to the
Judges to be substantive definitions when, in fact, they are not. They
are intended merely to obviate the need for using "or proceeding”. A
suggestion was made that the use of the indefinite article "a" before
each of these sections might eliminate the difficuity.

A suggestion was made that "civil action" be defined ae "includes
& civil proceeding” and "criminal action" be defined as "includes a
criminel proceeding."

Section 145

The Judges suggest the revision of Section 145 to read as follows:
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145. "The hearing" means the hearing at which a
question under this code arises for determination , and
not some earlier or later hearing.

Section 160

The San Francisco Bar Trial Practice Committee suggests that the
definition of "law" should ineclude treaties.
Section 165

Judge McCoy suggests that the definition of "ocath"” be revised to
include a declaration. Compare Section 165 with Section T10.
Section 190

The judges suggest that Section 190 might be modified as foliows:

180. "Proof" is the establishment by evidence of a

requisite-degree-af-belief-eonecrning-a fact in the mind

of the trier of fact or the court.
Section 210

The Jjudges suggest that the parenthetical expression "ineluding
evidence relevant to the credibllity of a witness or hearsay declarant"
might be moved to the end of the section in the interest of clarity.
Section 230

The San Francisco Bar Trial Practice Committee asks "What
Constltution?" To meet the objection the section might be modified to
read as follows:

230. "Statute™ includes a constitutional provision
ef-the-Conssituiion.

The San Francisco Bar Committee also asks "Does this inelude
treaties, and is the administrative code also included?"
Section 245

The judges were concerned with the definition of "verbal" to include

written words when in ordinary speech the word "verbal" is freguently
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used to refer to oral expression only. The suggestion was rade that
the sectlon be eliminated and that 1ts substance be Incorporated in
Section. 22% irasmuch as the only place where the defined term is used
is Section 225.

Additional definitions

The judges asked the Commissicn to consider the possibility of
adding a definition of the term "witness" to the Evidence Ccde.

The Jjudges asked the Commissicn to consider adding cross-referring
definitions (similar to the definition of hearsay in Section 150} of
the terms "cross-examinstion" and "presumption".

The suggestion was also made that the term "person identified with
a party" be defined in the definitions division instead of in Section
776.

The suggestion was slso made that the term "preponderance of the
evidence" be defined.

Section 300

The Trial Practice Committee of the San Francisco Bar reports:

It was the feeling of the Committee that many administrative
agencies should be Included as subject to the provisions of this
code especially where adversary proceedings are involved.

Bection 311 |

The judges recommend that Section 311 be expanded to provide for
use of California law in case the ccurt is uneble to determine the law
of a sister state. This appears to be the law of California at the
preesent time. See, e.g., Gaguon Co. Inc. v. Nevada Desert Inm, 45 Cal.2d

448, 453-454 (1955):

Whether such a Jjudgment is a bar--res Judicata--as to
ancther action cn the same czuse in this state is controlled
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by Nevada law. . . . We find no Nevads statute or case law
covering the case we have here ., . . . Under those circum-
stances we will assume the Nevada law is not out of harmony
with curs and thus we look to our law for a solution of the
problem.

Section 401

The Jjudges request the Commission to consider whether the definition

of "proffered evidence" is necessary or whether some phrase such as

"tendered evidence" should be used in lieu thereof.

Section 403

It was suggested that the word "determines" be substituted for the
word "finds" in the preliminary language of subdivision {a).

The suggestion was also made that the words "of a party" be added
to subdivision {c)(1) after the word "request”.

*Section 451

The judges stroagly recommend that judicial notice of sister
state law be made permissive or mendatory on request under Section 452
instead of mondatory in every instance in Section 451. Although the
comment points out the doetrine of invited error, the implication from
the sections involved is that the judge has a duty to determine sister
state law for himself whether or not requested to.

The judges also suggest that subdivision (f) of Section 451 be

placed in Section 452.

Section 452

The judges suggeet that a reference to the common law be included
in Section 452 inasmuch as Civil Code Section 22.2 makes the common law
of England the rule of decision in all courts of this state.

The judges also suggested that the comment be revised to indicgte

meore clearly what is meant by "territorial jurisdiction,"
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It was suggested that the word "specific" be eliminated from sub-
divigions {g) and (h).
Section 453

The judges asked the Commission to coneider the deletion of the phrase
"through the pleadings or othervwise.”
Section 455

The judges suggest the addition of the word "trial" before the word
"eourt" in subdivision (b).
Section 456

The San Francisco Committee suggests that the requirement that the Judge
indicate promptly those matters he proposes to notice should not be limited
to those "reasonably subject to dispute” but, instead, the requirement shouid
be applicable to all matters.
Section 550

The Judges recommend s revision of the second sentence somewhat as
follows:

After the production of such evidence the burden of producing

further evidence as to such fact is on the party against whom a

finding on such fact would be made In the absence of further evidence.
Section 600

The San Francisco Trial Practice Committee reports as follows:

Taking awsy a presumption as evidence was discussed at some

length by the Committee. The consensus was that this was probably

not a good ides and could have some harsh results. It was felt

that a Jjury could grasp the concept easier in argument and instruc-

tione if certain presumptions irere treated as evidence in the case.
The question of & presumption as evidence and the entire presumptions scheme
was discussed at some length by the judges' committees. The consensus

seemed to be that the scheme is all right. There was agreement that the

instructions now given on the rule that a presumption is evidence do more
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harm than good. Some concern was expressed over the fact that s person
whoris dead or otherwise incepacitated from testifying concerning an
event may be unable to explain or deny evidence presented against him in
regard to that event. But the judges opposed any addition to the code
permitting comment on the fact that a person who 1s dead or incompetent
or otherwise incapacitated cannot explain the evidence against him.

The jJudges suggest that subdivision (b), relating to inferences, and
the last sentence of Section €04 be placed in a separate article relating
to inferences.

Section 620
The judges suggest that Section 520 might be modified to read as follows:
The presumptions established by this article, and all other
presumptions declared by law to be conclusive, are conclusive

presumptions and no evidence may be introduced solely to dispute
factes established by them .

Section 622

The judges suggest that the word "valld" be inserted prior to the words
"written instrument".

Some concern was exypressed over the guestion whether this section states
the existing Californias law correctly. There was scme indication that most
of the cases citing this section do sc in order to declare a parcl evidence
exception. The Jjudges asked the Commission to consider whether the section
should be perpetuated end if so, whether it should be perpetuated in the
Evldence Code.

Captions of Articles 3 and 4 (Sections 630-667)

The judges suggest the addition of the word "rebuttable" to the captions
of the articles dealing with presumptions affecting the burden of producing

evidence and presumptions affecting the burden of proof.
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Section 643

The judges suggest the deletion of "real or personal" as unnecessary.

Section 665

Some concern was expressed over the statement of the presumption that
an arrest without a warrant is unlawful. The concern was not with the
allocation of the burden of proof, but with the rld form of the statement.
Some Jjudges indicated that the implications of the section might be avoided
if it were placed among the burden of proof sections (520-522) instead of
among the presumptions, even though it is technically a presumption.
Another view was expressed, however, that perhaps law enforcement officers
should feel that there is some omus upon them to obtain a warrant in order

to avoid a presumption of unlawfulness.

Section 666

Some concern was expressed over the last sentence of this presumption,
and a suggestlon was mede that the comment should indicate that this sentence

reflects exlsting California law. BSee, City of los Angeles v. Glassell,

203 cal. 44 (1928).

Section TOU

The judges expressed concern with Section 704 because the section as
it i1s presently worded effectively precludes a district attorney from object-
ing to the testimony of a juror. If the district attorney objects, it is a
motion for mistrial under Section 704 and the law relating to double jeopardy
prevents a retrial of the defendant. A suggestion was made that the section
be modified to provide that the calling of a Jjuror to be a witness shall 5e

deemed & consent to a mistrial.
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Sectlon 710

The judges suggest that the cross-reference to the oath or affirmation
provisions of the Code of Civil Procedure be deleted. This could be
accomplished by striking cut the language following the word "declaration"
and inserting in lieu thereof "as required by lav".
Section 721

The Conference Commlttee suggests that cross-examination of an expert
upon books be limited to those books relied on by the expert. There was
some sentiment on the Judicial Council Committee for this view also; however,
the Judicial Council Committee did not oppose the provision as drafted.
Section T3l

The judges suggest that subdivision (b) be revised as follows:

{b) In any county in which the precedure-preseribed-im-this
eutdivisien-has-beern-autherized-by-the board of supervisors so
provides , the compensation fixed under Section T30 for medical
experts in civil actions in suclhi county shall be a charge against

and pald out of the treasury of such county on order of the court.

The revision is suggested on the ground that no procedure is specified

in the subdivision.

Section 767

The San Francisco Triel Practice Committee suggests enumerating some of
the circumstances that would justify the use of leading questions on direct
examination, such as age, physical infirmity, mental condition, preliminary
matters, ete.

Sections 768 and 769

The judges suggest that these sections be redrafted as follows:

768. a3 In examining a witness concerning a-writingy-ineludisg
& an oral or written statement or other conduct by him that is incon-
sistent with any part of his testimony at the hearing, it is not
necessary to shews-read;y-ox disclose to him any gars-ef-zhe writing
, statement, or other information concerning the statement or other
conduct . -
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£} 769. If a writing is shown to a witness, all parties

to the action must be given an opportunity to inspect it before

any question concerning it may be asked of the witness.

The effect of this revision is to combine the existing Section 769
with subdivision (a)} of existing Section 768. Subdivision (b} of existing
Section 758 then becomes new Section 769. The redraft seems to eliminate
coneiderable duplication between Section 768(a) and Section 769 and
significantly improves these sections.

The Conference Commlttee suggests the retention of the existing rule
requiring that an Inconsistent writing be shown to a witness before he can
be asked questions concerning the writing.

Section T70

The San Francisco Trial Practice Committee is concerned with the
practice of asking a witness about a prior inconsilstent statement when the
cross-examiner has no evidence that any prior inconsistent statement was
ever made. Tt suggests that a second paragrarvh be added to Section 770
indicating that if no extrinsic evidence is offered of a prior inconsistent

statement, at the very least a motiom to strike the questions relating to

this area of the testimony would be in order.

Section 772

The judges recommend that subdivision {c) be amended as follows:

(e) Subject to subdivision (d), a party may, in the discretion
of the court, durisg interrupt his cross-examination, redirect-examina-
tion, or recross-examination of a witness, in order to examine the
witness directly or under the provisions of Section 776 upon a matter
not within the scope of a previous examination of the witness.

The Jjudges also suggest that the words "without his congent" he added
to subdivision (d) following the word "examined". If a co-defendant so

desires, he should be able to appear as a witness for another co-defendant.
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*Section 776

The Judges strongly recommend that the last sentence of subdivision (a)
be deleted. They indicate that the sentence causes considerable confusion
in the actusl trisl of cases. If the sentence is not deleted it shouwld at
least be revised to read, "The party calling such witness does not vouch
for his testimony . . .".

The judgees suggest that subdivision (b) be revieed by deleting the
word "by" at the end of the preliminary language and inserting in lieu thereof
"in the following instances”. They suggest also the substitution of the
word "such" for the word "the" immediately before the word "witness" as it
appears in the last line of paragraph {1) of subdivision (b) and in the
second line of paragraph (2) of subdivision (b). This change would also
necessitate the inserting of the word "by" in paragraphs (1) and (2).

Section 785

The Jjudges suggest that the word "impesch” te used in place of the
word "attack" in the heading of Article 2, Chapter 6, Division 6, and through-
out the sections dealing with the impeachment of witnesses.

Section 788

The Judges concurred with the view that the convictions that should be
permitted to be shown for impeachment purposes should be limited to those
that reflect on the honesty of the witness in some way. There was dlsagree-
ment among the judges in regard to subdivision (b)(3). Some of the judges
pointed out that in practice proceedings are often dismissed under Penal
Code Section 1204 on the basils of inadequate reports by probation departments
whenr there has been In fact no rehabilitation. Other judges pointed out,
however, that to strike (3) from the list is penalizing the person granted

probation because of the fallure of the protation department to perform its
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Job adequately. If persons sentenced to county Jail cannot be impeached,
if rehabilitated felons sentenced to state prison cannot be impeached, then

protationers, too, should not be permitted@ to be impeached under this view.

Section 901

The judges asked the Commission to consider using the term "hesring”
in place of the term "proceeding" throughout the privileges division.
This is to avold the use of a term which is used in defining "action" in

Section 105.

Section 911

The judges suggested s revision of the section which would inelude the
language "no person has a privilege" in the preliminary language of the

section and delete the same language from esach of the subdivisions.

Section 912

The judges suggested that the words "under this division"™ be deleted
from subdivision {c). They also suggested that subdivision (b) be removed

from the section and made a separate section.

Section G54

The judges asked the Commission to consider whether the privilege
should survive the distribution of the client's estate and if the right
to waive the postinmous privilege might be given to scmeone to exercise on
the client's behalf.

Sections 956-961

The Jjudges suggested the consolidation of these sections into one
section in order to avoid the repetitious use of the language "there is no

T

privilege under this article . . .".

Sections 982-987

The jJudges suggested the consolidation of these sections Into one
-13~
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section in order to avoid the repetitioys uge of the preliminary langusge.

Section 997

The judges asked the Commission to consider whether the word "fraud"
should e included in Section 997 on the ground that there may be some
frauds that are neither ecrimes nor torts.

Sections 998-1006, 1016-1026

The judges suggested the consolidation of these sections in order to
avold the repetitious use of the prelimirary language.

Section 1050

The Judges asked the Commission to consider the deletion of the
preliminary words "if he claims the privilege" on the ground that they are
redundant and uhnecegsary in thls section.

Sections 1102-1103, 1200-1341, 1500-1510

The Conference of Judges suggested that the Commission consider
revising these sections to elimibate the use of the double negative.

Section 1152

The Counference Committee urged the deletion of the words "as well as
any conduct or statements made in negotiation thereof". The Judicial Council
subcommittee, however, urged the retention of the section In its present form.
The San Franclsco Trial Practice Committee also objects to the language
excluding admissions made in the course of compromise negotiations. Their
report states that the Commission's

view 1s unrealistic. Today, few parties to accldents are
unsophisticated, and it is rare to find an accident not

covered by insurance. Moreover it would promote injustice.

For example, suppose after an accident one driver statea:

"It is entirely my fault. I will recommend that my insurance
company pay your medical bills". This statement should be
admissible as a spontaneous, untutored and frapk acknowledgement
of fault.

=14~
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Another situation, with greater evil result, could
arise in the interpretatlion of the word "liability". It
is noted that Section 1151 prohibits evidence of subseguent
remedial measures to prove '"negligence or culpable conduct".
On the other hand, Section 1152a would prohibit certain
conduct or statements {made in comnection with negotiations
for settlement) to prove "liabllity" for a loss or damage.
Was 1t intended that the words "negligence or culpable con-
duct" should be synonymous with the word "liability"? Or
was it intended that "liabllity" goes further and includes
all of the factors necessary to entitle one to judgment, such
as "identity", "negligence or culpable conduct" of defendant,
absence of “contributory negligence™, "proximate cause", etc?
The word "liability" is not defined in the proposed code. If
we accept the latter interpretation we could have a situation
vhere the sectlon ap written would be wholly unpalatable. ILet
us suppose an accldent where A ie forced to leave the road to
avold a car that suddenly crossed over the double line into
his path. Assume that there is no evidence as to the identity
of the offending vehicle, except evidence offered by the
plaintiff that shortly after the accident X visited him in the
hospital and said: "It was my car that crossed over the double
line and that compelled you to leave the roadway, but I was
forced over by another car. I would like to settle for the
amount of your medical bills™. Should not this admission of
"identity" be admissible, although it ie essential to the
proof of limbility? Would it not be proper that the doctrine
of res lpsa loguitur apply to establish 1liability, although it
depends for its very life on the admission?

Section 1202

The Conference Committee suggested the following redraft of Section 1202:

Evidence to impeach & declarant whose statement 1s admitted
in evidence under one or more exceptions to the hearsay rule, is
admissible in like manner as 1f such declarant were a witnese and
whether or not he has had opportunity to explain or deny such
apparently impeaching evidence or to rehabilitate himself; but if
such impeaching evidence consists of inconsistent statements, the
same shall not be admitted to prove the truth of their content
unless the declarant is or becomes a witness. Any other evidence
offered to attack or support the credibility of the declarant is
admissible if 1t would have been admissible had the declarant
been a witness at the hearing. For the purposes of this section,
the deponent of a deposition taken in the action in which it is
offered shall be deemed to be a hearsay declarant.

Section 1203

The judges suggested that subdivision (c) be revised to refer to the

subject matter of the articles referred to as well as to the mumerical
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designation.. See for example Sections 912 and 915. See alsc Section 12.

Section 1227

The Judges asked the Commigsion to consider adding s reference to
wrongful death to Section 1227 so that the meaning of the section would be
apparent without referring to Code of Civil Procedure Section 377. This
could be accomplished by sdding “for wrongful death" after the word "action".

#Section 1237

The judges strongly recommend that the existing Section 1237 be made

a subdivision (&) and that & subdivision (b) be added as follows:
(b) Written evidence of s statement described in subdivision

{a) shall not be taken into the jury room unless offered in

evidence by a party adverse to the perty who produced such written

evidence.
The Jjudges suggest that writings containing recorded memory and writings that
gre used to refresh memory chould be treated the same insgofsr as admission
in evidence is concerned. As a practical matter, the distinction between &
dead memory and & refreshed memory is seldom clear. Sometimes, a witness
will remember some parts of a transaction and will not remember others. He
will remember scme matters specified in & writing and will not remember
others. For egse of administration, the Judges belleve that neither kind
of writing should be taken to the Jury room unless offered in evidence by
the adverse party. Moreover, the Judges believe that recorded memory should
be treated essentially the same as & deposition that is used at a trial.
The deposition does not go to the jury room becéuse it would place undue
emphasis on the testimony of the deponent. Similarly, a witness' recorded
memory should not go to the jury room because it woul& place too much

emphasis on that portion of his testimony.

#Section 1241

The Conference of Judges Committee objected strongly to the exception
for contemporaneous statements., They urged the Commission to confine the

exception to the one recognized in existing law for statements accompanyl

ng
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acts that are offered to explain such acts. ({You will recall that the State
Bar Ccumittee suggested the deletion of this exception.)

Section 1251

The Conferznce of Judges Cormitiee suggests thet S:zction 1251 be limited
to statements of vpast mental state and thal statements of part pain or
btodily health be deleved, Except for the unavailability ceondition, this
wolld make the secticn consistent with the existing law.

Sectiocn 1291

The Conference of Judges Committee suggeste that we consider the
following revision of subdivision (b);

The admiseibility of former testimony under this section
is subject to the same limitations and objections as though
the declarant were testifying in person except for objections
to the form of the gquestion which were not made at the time the
former testimony was given and objections based on competency
or privilege which did not exist at that time.

Section 1292

The Conference Commitiee suggests the elimination of Section 12¢2.
They believe that z party bhas adeguate means now for protecting himself
agalnst witnesses who may disappear and that it is unfailr to force him
to rely on crosgeexamination conducted by another party.

Sections 1310-1313

The Conference Committee asked the Commlssion to consider leaving
"family history™ undefined in these sections. They expressed concern that
the specifics listed are not extensive enocugh. Otper matters of famlly
history, such as military service, occupation, place of residence, etc.,
might properly be considered metters of family history, but apparently
would be excluded by these sections.

Section 1315

The judges suggested that subdivision (c) be relocated as subdivision (a).
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This would make it apparent at the outset that the section is dealing
with church records.

Section 1401

The Judges suggested redrafting Section 1401{a} as follows:

{a) Authentication ef-s-writinmg is required before
a writing otherwise admissible 2% may be received in evidence.

Section 1402

The judges suggested that the last sentence he deleted as unnecesaary.

Section 1410

The judges esuggested deleting the first clause of Section 1410 as
unnecessarily duplicating the provisions of Sections 1400 and 1401.

Sections 1411-1412

The judges suggested the consolldation of these two sections inasmuch
a8 they deal with the same problem.

Section 1413

The suggestion was made that this section be broadened to apply to
tape recordings, photographs and similar writings that are not subscribed.
This might be accomplished by deleting the reference to a subscribing
witness and substituting the word "made" for the word "executed".

Section 1414

The judges suggested dividing subdivision (b) into two subdivisions
inssmich as custody alone may be sufficient authenticating evidence in
some cases and a showlng that a person has acted upon a writing as 1if
authentic, without more, might be a sufficent showing of authentication
in other cases.

Sections 1415-1419

The judges suggest that we use the word "authentice" and its various
-18-
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forms in two different senses in these sections. In some of these sections
we are actually concerned with genuineness in a strict sense. In these
places, théj believe that we should use the word "gemulne" or "gemineness"
in order to convey the preclse meaning. Moreover, the use of "gemulneness"
in these sections would make it apparent that the sections do not deal with
authentiéﬁtion only but actually set forth warious methods of proving the
genulneness of writings that are already in evidence.

Section 1421

The Conference Committee suggests that the words "that the contents
or scme part thereof" be substituted for the words "that the writing refers

to or states facts that".

Title of Article 3, Chapter 1, Division 11

The Judges suggest that the title of Article 3 be revised to reead:

PRESUMPTIONS AFFECTING ACKNCWLEDGED WRITINGS AND COFFICIAL WRITINGS

The judges also asked the fommission to consider making the article a
separate chapter.

Section 1452

The Jjudges suggest that the Commission consider changing "public
employee" to "public officer” because officers are usuelly thought to have
seals while employees do not.

Section 1505

The Judges reguest the Commission to consider requiring that reasonable
diligence be shown under Section 1505 as well as under 1508.

Section 1530

The Jjudzes suggest changing “employee" to "officer" for the reasons

mentioned in connection with Section 1452, In addition, the judges suggest
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including a  reference to territory under the administration of the
United States Govermment instead of the specific references to the Ryulyun
Islands, the Trust Territory of the Pacific, and the Panama Canal Zone.
The substitution would avoid the need for revising the section to keep it
up to date with changes in international affairs.

Section 1562

The judges suggest that our classification scheme for presumptions would
indicate that the presumption in this section cught to be a presumption
affecting the burden of producing evidence.

The judges also indicated that Section 1562 should indicate that the
affidevit is presumed true only insofar as those facts are concerned that
are required to be stated in the affidavit by Section 1561. Other facts
that may be thrown in should not be presumed true.

Section 1564

The judges suggest that the quoted statement that may be appended
to & subpoena under Section 15564 should be revised so that it can be readily
understood by & layman. Moreover, the authorized procedure {under Sections
1562 et seq.) should be permitted only when the subpoena states that persoral
attendance is not regulred.

Section 1601

The judges suggest that subdivision (b) be revised in the interest of
clarity as follows:

(b) No proof of the loss of the original writing is
required other than the fact that the existence of the origimal
is not known to the party desiring to prove 1ts contents %e=ke
£R 'extetenee.
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Civil Code Section 164.5

The Jjudges suggest the addition of the words "or anmulment" after
the word "divorce". The policy applicable in an ammlment sitvation
seems to be the same as it would be in a divorce situation.

Respectfully submitted,

Joseph B. Harvey
Asgistant Executive Secretary
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#34 2/3/65
First Supplement to Memorandum 65-U4
Subjeet: Study No. 34{L) - Evidence Coge

The joint committee of the Conference of Cal ifornia Judges
and the Judicial Council made numerous suggeations for the revision
of the Evidence Code. For the most part, the drafting changes were
made for Commission considerstion as possible improvements and were
not made as indications of vitally needed changes. The principal
memorandum identifiea by asterisk the four changes the judges thought
were of substantial importance. HNonetheless, the remaining suggestions
should be considered, and many of them should be approved.

The staff recommends that the following policy be adopted toward
revisions suggested by the judzes and toward changes suggested by others
ag well: Drafting changes should be made only if the change would make
a significant iImprovement in the code, At the time of the Commission
meeting, the code will have been reviewed in detsil by an Assembly
subcommittee and as a whole by both the Assembly and Senate Judiciary
Cormittees. Revision of the code, therefore, should be held to the
minimum so that it will not become necessary for the committees to go
completely over the bill agein.

The following memorandum sets forth all of the proposed changes that
we believe merit serious consideration under the foregoing standard. The
memorandum includes the amendments made by the Commission st the last
meeting together with necessary changes in the Comments. If & revised
Comment does not appear, 1t 1s because we think no revision is necesssry.
Changes that we think should be made in the light of the suggestions made

by the judges and the Trial Practice Committee of the San Francisco Bar
-1-
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are also included, The memorandum also includes a discussion of matters
raised by the Attorney General that were not reasclved at the last meeting.

Section 12
We reccrmend the following amendment:

12. {a) This code shall became operative on January 1, 1367,
and it shall govern proceedings in actions brought on or after that
date and alss , except as provided in subdivision {b), further
proceedings in actions pending on that date.

(b) Subject to subdivision {c), & trial commenced before January
1, 1967, shell not be governed by this code, For the purpose of this
section:

1) A trial is camenced when the first witness is sworn or the
first exhibit is admitted into evidence and is terminated when the
igsue upon which such evidence is received is submitted to the trier of
fact. A new trial, or 3 separate trial of g different jissue, cummend‘ﬂ
on or after January 1, 1967, shall be governed by this code.

{(2) If an appeal is taken from a ruling made at a trial cammenq#g
before January 1, 1967, the appellate court shall apply the law
applicable at the time of the commencement of the trial.

{c) The provisions of Division 8 (camencing with Section 900)
relating to privileges shell govern any claim of privilege made after
December 31, 1966.

ggggggg; The delay=d operative date provides time for California
Judges and attorneys to become familiar with the code before it goes into
effect, |

Subdivision (a) makes it clear that the Evidence Code governs all
trials commenced after December 31, 1966,

Under subdivision (b}, a trisl that has actually commenced prior
to the operative date of the code will continue tc be governed by the
rules of evidence (except privileges) applicable at the commencement of
the trial, Thus, if the trial court makes a ruling on the sdmission of
evidence in a trial commenced prior to January 1, 1967, such ruling is
nct affected by the enactment of the Evidence Code; if an appeal is
taken from the ruling, Section 12 requires the appellate court to apply

the law applicable at the commencement of the trial, On the other hand,
-2- MJN 1878
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any ruling made by the trial court on the admission of evidence in a

trial commenced after December 31, 1966, is governed by the Evidence

Code, even if a previous trial of the same action was commenced prior

to that date.

Under subdivision (c) all claims of privilege made after December

31, 1966, are governed by the Evidence Code in order that theres might

be no delay in providing protection to the important relationships

and interests that are protected by the privileges division.

We have heard this recommendation fren the judges, the Pepartment of
Public Vorks, and the State Bar. In viev of thls welght of opiniom, we

suggest the above revision,

Section 165
We recommend the following amendment:

165, "Oath" includes affirmation or declapation under
penalty of perjury .

Seqtion 230
We recommend the following smendment:

230. "Statute" includes a treaty and a constitutional
provigion ef-the-Cenatitution .

Section 311
We recommend the following amendment:

311. (a) Determination of the law of a fereign-matiom-er
a public entity im-a-fereigr-natien iz a question ef law te ba
determined in the manner provided in Division L4 (commencing with
Section b50).

(b} If sueh the law ,p , foreign nation cr a state other
than this State, or a public entity In a foreign nation or a
state other than this State, 1is applicable and the courd 1s
unable tc determine it, the court may, as the ecnds of Justiege
require, either: 3
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{1} Apply the law of this State if the court can do so
consistently with the Constitution of the United States and
the Constitution of this State; or
(2) Dismiss the action without prejudice or, in the
case of & reviewing court, remand the case to the trial
court with directions to dismisse the action without prejudice,
Comment, JInsofar as 1t relates to the law of foreign nations,
Section 31) restates the substance of and supersedes the last paragrapp
of Section 1875 of the Code of Civil Procedure. The provisions of '
Section 311 relating to the law of sister states reflect existing, but
uncodified, California law. See, e.g., Gagnon Co, v. Nevada Desert Inp,

45 Cal.2d B48, sk, 289 P.2d bS6, W71 (1955).

The court may be unable to determine the applicable foreign or
sister state law because the parties have not provided the court with
sufficient information to make such determination. If it. appears that
the partiee may be able to cbtain such information, the court may, of
course, grant the parties additional time within which to obtain such
information and make it available to the court. But when all sources
of information as to the applicable foreign or sister state law are
exhausted and the court is unable to determine it, Section 311 provides

the rule that governs the dispogition of the case.
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& 353. Effect of erroneous adiussion of evidence

353. A verdict or finding shall not be set aside, nor shall
the judgment or decision based thereon be reversed, by reason
of the erroneous admission of evidence unless:

(a) There appears of record an objection to or a motion to
ezelude or to strike the evidence that was timely made and so
stated as to make clear the specific ground of the objection or
motion; and

0y The court which passes upon the effact of the error or
errorz is of the opinion that the admitted evidenecs should
kave heen excluded on the ground stated and that the error
or errors complained of resulted in a misearriage of justice.

Commuént. Subdivision (a) of Bection 353 eodifies the well-settled
California rule that a failore to make a timely objection to, or motion
to exciude or to strike, inadmissible evidence waives the right io com-
plain of the erroneons admission of evidence. See Wirsun, CaLrorNIA
Evmerce §§ T00-702 (1958). Subdivision (a) also codifies the related
runle that the objection or motion must specify the gronnd for objec-
tion, a general objection being insufficient. WrrrN, Calavornia Evi-
pENCE §§ T03-708 (1858). . _

Section 353 does not gpecify the form in 1'.-11'1i|.ch an

objection must be made; hence, the use of a contimuing

ohjection to a line of guestioning would be proper
under Bection 353 Just as it is under exiating law.
See WITKIN, CALIFORNIA EVIDENCE § 708 (1958).

Subdivigion (b) reiterates the requirement of Section 414 Tf Atticle

VI of the California Constitution that s judgment may not be re-
versed, nor may a new trial be granted, because of an error unless the

* error in prejudicial,

-

Bection 353 is, of éourse subject to the constitutional reqniremant
that a judgment must be reversed if an error has resulted in & denial
of due process-of law. Peaple v. Mutteson, 61 Cal.2d ___, 39 Cal. Rptr.

. 1,893 P.2d 161 (1964),

-

At the Jamuary meeting, the Commission directed

the revision of the comment indicated above.
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Secticn 451

We reccommend the following amendment:

151, Judicisl notice shall be tsken cf:

(a) The decisicnazl, constitutional, and public statutery law of this

 Stste and of the United Statés smd-ef-svery-sisse-ef-the-United-States ond

ef the provisions of any charter described in Section 7 1/2 or 8 of Article

XI of the Cslifornia Constitution,

{(b) Any matter made a subject of judicial notice by Seetion
11383, 11384, or 18576 of the Government Code or by Section
307 of Title 44 of the United States Code. .

(¢} Raules of practice and procedure for the courts of this
St:;g}a%;;ted !;y the Judieial Conneil.

- Rales of pleading, practice, and procedure preseribed
by the United States Bupreme Court, ench as 'the B.u?ies of the
United States Supreme Court, the Federal Rules of Civil Pro-
cedure, the Federal Rules of Criminal Procedure, the Admi.
ralty Rules, the Rules of the Court of Claims, the Rules of the
Qustoms Court, and the General Orders and Forms in Bank-

Jraptey. ,

(e) The true signification of all English words and phrases
and of all Iegal expressions.

(£) Paots and propositions of generalized knowledge that
are 8o universally known that they eannoi reasonably bs the
subject of dispute.

Comment. Judieial notice of the matters specified in Seetion 451 is
mandatory, whether or not the court is requested to notice them. Al-
though the court errs if it fails to take judicial notice of the matters
specified in this seetion, such error is not necessarily reversible error.

Depending upon the ecircumstances, the appellate court may kold that

the error was ‘‘invited’' (and, hence, is not reversible error) or that
points not urged in the trial eourt may not be advanced on appeal.
These and similar prineiples of appellate practice are not abrogated by

this section.
Qection 451 inelndes matters both of law and of fact. The matiers

" speeified in subdivisions (a), (b), {¢), and (d) are all matters that,

broadly speaking, can be considered as a part of the ‘‘law’’ applicable
to the particular case. The court can reasonably be expected to discover
and apply this law even if the parties fail to provide the pourt with
references to the pertinent cases, statutes, regulations, and rules. Other

* fatters that also might properly be considered as a part of the law

applicable to the case (such ax the law of foreign nations and certain
regulations and.ordinances) are included wnnder Section 452, rather
than under Section 451, primarily becsuse of the difficulty of ascer-
taining such matters. Subdivision (e) of Section 451 requires the court
to judicially notice ‘‘the trme signifieation of all Erglish words and
phrases and of all legal expressions.”” These are facts that must be
judicially noticed in order to conguet meaningful proceedings. Sim-
}larly, subdivision (f) of Section 451 covers ‘‘universally knowa"
acts,

Yisted below are the matiers that must be judicially noticed under
Section 451. ,

California and federal law. 'The decisional, constitutional, and pub-
lic statutory law of California and of the United States must be judi-
cially noticed under subdivision (a). This requirement states existing

law as found in subdivision 3 of Code of Civil Procedure Seetion 15875
o (superg@e‘gh!:y'ﬂ’le Evidence Code).

=6
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Section 451 (cent, -~ 2)

Charter provisions of California cities end counfies. Jadicial notice
mnst be taken under subdivision (a) of the provisions of charters
adopted pursnant to Section 734 or 8 of Article XT of the Unlifornia
Constituticn. Noetice of these provisions is mandatory under the State
Constitution. Car. Cowsr, Art. XT, § Tt (ecounty charter), § 8 {char-
ter of city or eity and county). :

Begulations of California and federal agencies.  Judicial notice must
be taken under subdivision (b) of the rules, regulations, orders, and
standards of general application adopted by California state agencies
and filed with the Recretary of State or printed in the California Ad-
ministrative Code or the California Administrative Register. This is
existing law as found in Government Code Sections 11383 and 11384,
Under acbdivision (b}, judicial notice must also be tuken of the rules
of the State Personnel Board, This, too, is existing law under Govern-
ment Code Section 18576,

Bubdivision (b) also requires Californis courts to judieislly notiee
dosuments published in the Federal Register (sach as {1) presidential
proclamations and executive orders baving peneral applicability and
Jegal affect and (2} orders, regulations, rnles, certificates, codes of fair
competition, licenses, notices, and similar instroments, having general
applieability and legal effect, that are issmed, prescribed, or promul-
gated by federal agencies). There is no clear holding that thiz is exist-
ing California law, Althoogh Section 307 of Title 44 of the United
Rtates Code providea that the ‘‘contents of the Federal Register shail
be judicially notieed,’’ it is not clear that this reguires notice by state
eourts. See Broadway Fed. clc. Loan Ase’s v. Howard, 123 Csl. App.2d
282, 886 note 4, 285 P.2d 61, 64 note 4 (1955) (referring to 44 U.S.C.A.
§§ 301-814). Compare Note, 59 Harv. L. Rev, 1137, 1141 (31946} (doubt
expressed that notice is required), with Knowlton, Judéciol Nodice, 10
Roreens L. Rev, 501, 504 (1956) (*“it would seem that this provision
is binding upon the state couris’*). Livermore v. Beal, 18 Cal. App.2d
535, 542-543, 64 P.2d 987, 992 (1987), suggests that Califoruia courts
are required to judicially notice pertinent federal official action, and
California sonrts have judicially noticed the contents of various proe-
lamations, orders, and regulations of federal agencies. K.g., Pacific
Solvents Co. v. Buperior Court, 88 Cal. App.2d 953, 955, 199 1>.24 740,
T41 (1948) {orders and regulations) ; People v. Mason, 72 Cal. App.2d
699, 706-707, 165 P.2d 481, 485 (1946) (presidential and executive
proclamations) (dizapproved on other grounds in People v. Priend, 50

Cal.2d 570, 578, 327 P.2d 97, 102 (1958)) ; Downer v. Gricely Livestock
¢ Land Co,, 6 Cal App.2d 39, 42, 43 P.2d 843, 845 (1935) (rules and
regulations). Section 451 makes the California law elear.

Riflss of couri, Jp@it?ial notice of the California Rules of Court is
reqmrgd under subdivision (e). These rules, adopted by the Judieial
Couneil, are as binding on the parties a8 procedursl statntes. Cantillon
v. Superior Court, 150 Cal. App.2d 184, 308 P.2d 8% (1957). See
Albermont Petfokuqa, Lid. v. Cunningham, 186 Cal. App.2d 84, 9 Cal.
g?::'pﬂ?n g}gf&?i l]):nktahwm't?’ tt}::i rsules ofspleading, practice, and proce-

¢ pro. d by the Uni tates Supreme Court ar i
be qg;j:dm?uy o}n;t;cag auhnfﬂer subdivision (d])).' c oo required to
he rules he California and federal courts which are reguired to
be J;R’ixcmlly noticed under subdivisions (¢} and (d) ars, orr:ﬁould be,
familiar to the conrt or easily discoverable from materisls readily

available to the conrt. However, this may not be true of the court rules |
of sister statez or other jurisdi::tions nor, for example, of the ralea of < .

the various United States Courts of Appeals or local rules of a par-
tieular saperior court, See Albermont Petroloum, Iid, v. Cunningham,
186 Cal. App2d 84, 9 Cal. Rptr. 405 (1960). Judicial notice of these
rules ig permitted under subdivision (&) of Seetion 462 but is not re.
_qmred unless there is compliance with the provisions of Section 453

=T
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Section 451 (cont, =~ 3)

Words, phrases, and legal expressions. Subdivision {e} requires the
court to take judicial notice of ‘‘the true signification of ali English
words and phrages and of all legal expressions,’* Thia restates the same
matter covered in subdivision 1 of Cede of Civil Procedure Section
1875. Under existing law, however, it is not clear that judicial notice
of these matters is mandatory.

“ Universally known’® facts. Subdivision (f) requires the conrt to

take judicial notice of indisputable facts and propositions wniversally |

known. ““Universally known’’ does not mean that every man on the

street has knowledge of such facts, A faet known among persons of
reggonable and average intelligence and knowledge will satisfy the

““npivarsally known’' requirement. Cf. People v, Tossetéi, 107 Cal. App.
7, 12, 289 Pac. 881, 883 {1930).

Subdivision (£) should be contrasted with subdivisions {g) and (h)
of Section 452, which provide for judicial notice of indisputable facts
and propositions that &re matters of common knowledge or are capable
of immediate end acenrate determination by resort to sources of rea-
sonably indisputable securacy. Subdivisions {g) and ¢(h) permit notice
of facts and propositiogns thet are indisputable but are not *‘uni-
versally’’ known. . .

Judicial notice does not apply to fagts merely because they are known
to the judge to bs indisputsble. The facts must fulfill the requirements

of subdivision (f) of Section 451 or subdivision {g} or (h) of Section -

452. If a judge happens to know a fact that is not widely enough known
to be sabject to judicial notice under this division, he may not ‘‘mo-
tiee’’ it. ' :

Tt is olear under existing law that the court may judicially notiee
the matters specified in subdivision (f); it is doubtful, however, that
the court musi notice them. See Farcoe v. Dee, 180 Cal. 338, 347, 181
Pgo. 223, 227 (1919) (dictum}. Since subdivision (f) covers universslly

known facts, the parties oxdinarily will expest the court to take judicial
notice of them; the court should not be permitted to ignore such facts
merely beeause the parties fail to makée a formal request for judieial
notics,

CROBS-REFERENCES

Definition :
State, see 3 220
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W vocommnd the following amendment s

§ 452. Matters which may be judicially noticed

452, Judicial notice may be taken of the following matters

to the extent that they are not embrased within Section 451: -

(a} Resolutions and private acits of the
United States and of the legislature of

(b) BRegulastions and legislaiive enactments issued by or
under the anthority of the United States or any publie entity
in the United States,

(¢} Offieial acts of the Ieg'xlative, executive, and judieial
departments of the United States and of any state of the
Fnited States.

{d) Records of (1) any eourt of this State or (2) any court

of record of the United States or of any state of the United -

States. :

' fe) Baules of eourt of {1} any court of this State or (2) any
court of record of the United States or of any state of the
Ynited States.

(1} The law of foreign nations and public entities in foreign
nations, '

(g) Bpecific facta and propositions that are of sach common
knowledge within the territorial jurisdiction of the court thai
they cannot reasonably be the subject of dispute,

{h} Specific facts and propositions that are not ressonsbly
suhject to dispute and are capable of immediate and accurate
determination by resort to sources of reasovnably indisputsble
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Section & h52

Commaent. Seetion 452 includes matters both of law and of fact. The
court may take judieizl notice of these matters, even when not re-
quested to do so0; it is required to notice them if 2 party requests it and
satisfies the requirements of Section 453.

The matters of law included under Section 452 may be neither known
to the conrt nor easily discoverable by it because the sources of infor-
mation are not readily available. However, if a party requests it and
furnishes the court with ‘‘sufficient information’” for it to take judicial
notiee, the court must do so if proper notice has been given to each
sdverse party, See Evipence Cope § 453. Thus, judicial notice of these

- matters of law i mandatory only if counsel adequately discharges his
‘responsibility for informing the court as to the law applicable to the

case. The simplified process of judicial notice can then be applied to all
of the law applicable to the case, including such law as ordinances and
the law of foreign nations.

Althongh Seetion 452 extends the process of judicial notice to some
matters of jaw which the courts do not judicially notice under existing

law, the wider soope of such notice is balanced by the ammrancs that
the matter nsed not be judicially noticed unleas adequite information
1o zapport its truth is furnished to the court, Under Ssetion 453, this
burden falls upon the party ing that judiefal notice be taken,
Inaddm"om,thepuﬁes;;emﬁtlad mmﬂéo;mmmdkd
opportunity to present informaiion to the conrt as to the

taking jodicial notiee and as to the tenor of the matter £0 be noticed.

Listed below are the matters that may be judicially notised uwsder

Bestion 452 (and must be noticed if the conditions spesified in Seo-
tion 4563 are met). : .

Resolutions ond privels gots, Subdivision (a) provides for judiecial
?ﬁu&m@aMpﬁ;@mmoﬁﬁqﬁ&:ﬂmd@Uéim
taten 4 logislature of any state, territory, or possession
';Igoad&alu.&ethebroa& Jefinitfon of ‘‘state’’ in Evmmnce Cobz
The California law on this matter is not clesr. Our eourts are author-
izad by subdivision 8 of Code of Civil Procedure Sestion 1875 to take
judicial notice of private statutes of this State and the United States,
and they probably would take judicial notice of resolutions of this
State and the United States under the same sabdivision. It is not clear

tion 888 is mandatory, whereas Judisial noies of the same private et
: disoretionary when pleaded in a cjvil aetion pursuant to Ssction
3’«: the Codas of Civil Procedure,

" Although no csse in point has been found, Californis courts probably
would not take judick noﬁeeaff;mhﬁ@ng‘mmgm#am
it territory or possession of 1 nited States. Although Sestion
1875 is not the exclusive list of the matiers that will be judicisily
noticed, the conrts did not take judieial notice of a private statute
%go&amchumt ot Section 1875. Ellis o, E’mtngn,&ﬁﬂal. 447

Law of sister states. 'WM[decisional, constitutional, and el stato-
tory law in force in sister states, must-be-judiel e -]
dimisicn—fr. California courts now take judicial notice of the law of
sister states under subdivision 8 of Section 1875 of the Céde, of Civil
Procedure. However, Section 1875 seems to precinde notice of sister-
state Jaw as intorpreted by the intermediate- late couria of gister
states, whereas Section didcxmymines notice of relevant decjsions :
sister-state courts. If this be an extension of existing law, it is a desir.
able one, for the intermediate-appellate courta of sister states are as
responsive 1o the need for properly determining the law as are equiva-
lent courts in Cslifornia, The existing law also is not clear as to
whether & request for judicial notice of sister-state law is reguired and
whether judicial notice is mandatory. On the necessity for a reqnest for

 judicisl notica, see Comment, 24 CaL. L, Rav. 311, 376 (2986). On

/0

o Sobdwsien (&)
also Pwvu?ts
‘Fov- dicvals

+ okl of tha
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Afhethﬂr Jjudicial notice is mandatory, see In re Bariges, 44 Cal.2d 241

282 P.24 47 (1955}, and the opivion of the Supreme Court in denymg

?hgarmg in Estate of Mm;ra 7 Ca] App 2& 1'22 "26 48 P 2d 28 29
1935). Sestien - NI .

sional, constitutional, and peslic statutory law in force in the
tones and possessions of the United States, :

. See the broad definition of “‘state’ in EvipgNen

CODE § 220, It is not elear wnder existing California law whether this

law is treated as sister-state law or foreign law. See Wrrrmv, CaliFon-

krm Evozwee § 45 (1958),

—Befulations, ordinances, and similgr Ieyuiuuvs snaotments. Subdi-
tions and legislative

vision (b) provides for judicial notice of regula

engeticents adopted by or under the authority of the United States or

of sny state, territory, or possession of the United States,

ineluding

publie entities therein. See the broad definition of “publie entity in
Evwexce Cobr § 200, The words *‘regulations and legislative enset-
ments* include sueh matters 23 ‘ordinauces’ and other similar Jagis-

Iative enactments. Not ali public entities legialate by ordinanece.

This subdivision ahanges existing law. Under existing hw, munmpal
oourts takes judicial notice of ordinances in force within their jurisdie.
ton, People v. Cowles, 142 Cal. App.2d Supp. 865, 867, 298 P.2g 732,
wple v. Crsttenden, 93 Cal. Appﬂd Supp. 871, 81,
209 P.2d 161, 165 (1949). In addition, an ordinance pleaded in & orim-
inal astion pursuant to Penal Code Sectum 863 raust be judicially no-
ticed. On the other hand, neither the superior eourt nor 8 distriet count
of appeal will fake Judxeml notice in & civil action of muonicipal or

133-734 (1956);

eounty crdinances. Thompson v. Guyer-Hays, 207 Cal. App2d 868, 24

Cal. Rptr. 461 (1962} ; County of Los Amgeles v. Borilstt, 203 Cal,
Appzd 523, 2% Cal. Rpt.r 776 (1962) ; Becerra w. Hachba‘g 183 Cal.
. 2d 431, 14 Csl Ryptr. 101 (194 Y. Tt seems safe to assume that
o&nanuummmmdo!mmmmomofm

United States wonld not be judicially noticsd under existing law,
Judicial notice of eerfain regulations of California and federal agen

Law of territories and possessions of the United States. T deel-

P,

J

¢ies in mandatory under subdivision (h) of Sestion 461 Subdiwis;on '
(b} of Section 452 provides for judicial notics of Califormia and fed.
eral regulations that are not ineluded under subdivision (b) of Section

451 and, also, for Judlelal notice of regulations of other states and

territories and possessions of the United States,

Bothk Californis and federal regulations have been judieially noticed
vader subdivision 3 of Code of Civil Procedure Section 1875, 18 Car.
Jur2d Evidence § 24. Although no case in point has been found, it is

that regulations of other states or of territories or possessions |

unlikaly
of the Tnited States would be judicielly noticed under existing Iaw.

Qfficial acis of the legislative, executive, and judioiad de

partmenis,
Sypbdivision {6) provides for judicial notics of the official acts of the
lagidatwe,axecnhve,and:uﬂmﬂdeﬂmentsuftbeﬂmtﬁﬂtammd
auy state, territory. or possession of the United States. Ses the broad
deﬁmhnnof“m”m'ﬂmas Cope § 220, Subdivision (e} states
law as found in subdivizion § of Code of Civil Praocedure Sec-

. tion 1875, Under this proviion, the Californis courts have taken judi-
aﬂnomaotawidevmo!adnﬁmsua&mndumhum.meh
as ‘proesedings and reports of the Honse. Commiites on Un-American
A.ubmha, records of the State Board of Edueation, and records of a
commission. See WremIN, CALORNIL Evmmasﬂ

ty planning
( 1958) and 1963 Sapplament thereto,

Court records and rules of court. Bubdivisions (d) and {e¢} provide
for judicial notice of the ecurt records and rules of court of (1) any
court of this Btate or (2) any court of reeord of the United States or
of any state, territory, or possession of the United Htates, See the
broad Eeﬁmtitmot“mte“ in Evioexer Cope § 220. So far as eourt
records ave eoncerned, subdivision (d) states 26glww. Flores v.

(1961). Whils
the provisions of subdivision (e} of Bestion 452 are broad enough to
include conrt records, specific mention of these reecords in subdivision
(4} is desirable in order to eliminste any mucartainty in the law on

 Arroyo, 56 Cal.2d 452, 15 Cai. Rptr. 87, 364 P.2d

this point. See the Flores cane, supra.
!/

the

‘Sub&wmen f&) alto
m:llr,lo.‘T v\.d'"-& Of
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Subdivision (¢) may change existing low so fur as jndicial notice of

rales of court is coneermed, bot the provision is consistent with tha

- modern philogophy of judicial rotice as indicated hy the holding in

Flores v. Arroyo, supra. To the extent that schdivision ‘te) overlaps

with subdivisions (e) and {(d} of Section 451, notice is, of course

mandatory under Seetion 451. . : A
© 7 Laio of foreign nations. Subdivision (f} provides for judicial notice
of the law of foreign nations and public entities in foreign nations.
See. the broad definition of ““public entity "’ in Bvznes Conz § 200.
Subdivision {f) should be read in connection with Ssctions 311, 453,
and 454. These provisions retain the substance of the existing law
which way enacted in 1957 ppon recommendation of the California

Law Revigion Commission. Copr Cyv. Proo. § 1875, See 1 Car, Law Re-

vigion Comx ', Ree,, Ree. & Srunies, Recommendoiion and Study Re-

mm Judicial Notice of the Law of Forcign Counivies at E-1 {1957).
Subdivigion (f) refers to ‘‘the law’® of foreign nations and puble
entities in foreign nations. This makes ali law, in whatever form, sub-
Jeet to judieial notice. :

Matters of “common knoswledge’ and versfinble focts. Subdivision
{g) providezs for judicial notice of matters of common kunowledge
within the court’s jorisdiction that are mot subject to dispute. This
sabdivision states existing case Jaw. Farcoe v, Lee, 180 Cal. 938, 181
Pae, 223 (1919); 18 Car. Jun2d Evidence § 19 at 439-440, The Cali-
Lornia courts have taken judicial notice of a wide variety of matters

* of sommon knowledge. Wrrken, Carivornia Eviorwee §§ 50-52 (1958).

Bubdivision (h} providas for judicial notice of indisputable facts
i i ascertainable by reference to sources of ressonably indis-
putable gecuraey. In other words, the facte need not.be gotuaily known
if they are readily ascertainable and Idispuiable. Bovress of *‘rea-
sonably indispatable aecuracy’’ include not only treatises, enmeyelo-
pedias, almanacs, and the like, but also persons learned iu the suhject
mafter. This wonld not mean that reference works wouid be received
in evidence or sent tu the jury room. Thelr use would be limited to
ecngaltation by the judge and the parties for the purposes of deter-
mining whether or not to take judicial notice and determining the tenor
of the matter to be noticed. : _

Subdivisions {g) and (h) include, for example, facts which are ac-
eepted as established by experts and apecialists in the natural, physical,
and sotial sciences, if those fects are of such wide asceptance that to
submit them to the jury would be to risk irrationa) findings, These
sabdivisions include smch matters listed in Code of (ivil Procedure
Section 1875 as the “‘geographival divisions and political history of the
world,'’ To the extent that subdivisions (g} and (h) overlap subdivi-
sion (f) of Section 451, notice is, of sourse, mandatory under Section -
451 _ ;

The matters covered by subdivicions (g} and {h) are included in

Bection 452, rather than Section 451, because it seems reasonable to put
the burden on the partiea to bring adequate information before the
eourt if judieial notice of these matters is to be mandatory. See Evi-
pExcE Cook § 453 and the Commend thereto.
" Under existing law, conrts take judicial notice of the matters that
are included under aubdivisions (g) and (h), either pursuant to Sec-
ﬁmlﬂ?ﬁofthecadeofeivﬂﬁoeedmeorﬁmmmhmmm
matiers of common knowledge which are certain and indispatable..
Wrrry, Carsroenis Evipence §§ 50-532 (1958). Notice of thess matters
probably is not compualsory under existing law.

~12-
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Section 703

We recommend the following amendment:

703. {a) Before the judge presiding at the trial of an action may
be ecalled to testify in that trisl as a witomess, he shall, in proceedings
held out of the presence and hearing of the jury, inform the pa.rtiés of |

the information he has concerning any fact or matter about which he wiil

be called to testify.

B S e, T o v

(b} Against the objection of a party, the judge presiding at the

trial of an action way not testify in that trial as a witness. Upon

such objection, whieh-shall-be-deemed-a-motion-for-misbrialy the judae

shall declare a mistrial and order the action assigned

another judge.

(c) The calling of the judge presiiing at & trial to testify in

for trial ber_cire

that trisl as a witness sball be deemed a consent to the granting of a

motion for mistrial, and an objection to such calling of a judge shall

be deemed 2 motion for mistrinl.

‘

¢ed (d) In the absence of objection by a party, the judge preesid-
ing at the trisl of an action may testify in that trial as & witness.

Copment. Under existing law, & judge may be called as a witness
even if-a party objects, but the judge in his diseretion may order the
trizl to be postponed or suspended and to take place before another
judge. Cope Crv. Proo. § 1883 (superseded by Evmence Cooz §§ 703
and 704). But ses People v. Comnors, T7 Cal. App. 438, 450457, 246
Pae. 1072, 1076-1079 (1926) (Qictum) (abuse of diseretion for the pre-

- siding Judge to testify to important and necessary faets).

Section 708, however, precludes the judge from testifying if a party
objects, Before the judge may be called to testify in a civil or eriminal
action, he must disclose to the parties out of the presence and hearing
of the jury the information he has concerning the case, After sueh dis-
clasure, if no party objects, the judge is permitted—but not required—
to testify. - :

_ Bection 703 is based on the fact that examination and eross-examina-
tion of & judge-witness may be embarrassing and prejudicial to a party.
By testifying as a witness for one party, a judge appears in & partisan
attitude before the jury. Objections to questions and to his testimony

- must be ruled on by ihe witness himself. The extent of eross-examina-

. tion and the introduetion of impeaching and rebuttal evidence may be
limited by the fear of appearing to attack the judge personally. For
these &nd other reasons, Section 703 is preferable to Code of Civil
Procedure Section 1883.
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Subdivision (c) is designed to prevent a plea of double jeopardy if
either party to s criminal action calls or objects to the calling of thq
Judge to testify. Under subdivision (c), both parties will have, in ef{ect,
consented to the mistrial and thus waived any objection to a retrisl. éee
WITKIN, CALIFORNIA CRIMES § 193 (1963). .

Section TOL

We recommend the following amendment:

70k. (a) Before a juror sworn and impaneled in the trial of
en action may he called to testify before the jury in that trial as
a witness, he shall, in proceedings conducted by the court out of |
the presence and hearing of the remmining Jurors, inform the parties
of the information he has concerning any fact or matter about whicp
he will be called to testify. "

(b) Against the objection of a party, a juror sworn and im-
paneled in the trial of an action may not testify before the jury in
that trial es a witness. Upon such objection, whieh-shail-be-deemed
a-motion-for-mistrial, the court shall declare & mistrial and order
the action assigned for trial before another jury. |

(c) Tme calling of & juror.to.testify before the jury as a i

witness shall be deemed a comsent to the granting of a motion for

mistrial, and an objection to such calling of a juror shall be deemed

a motion for mistrial.

fe (d) 1In the absence of objection by a party, a juror sworn
and impaneled in the trial of an action may be compelled to testify

in that trial as a witness.

. MJN 1890
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Comment. Under existing law, a juror may be called as a witness
even if a party objeets, but the judge in his diseretion may order the
trial to be postponed or suspended and to teke place before another jury.
Cope Crv. Proc. § 1BB3 (superseded by Ewviprnce Coos §§ 703 and
704). Secticn 704, on the other hand, prevents a juror from testifying
before the jury if eny party ohjects. :

A juror-witness ie in an anomalous position. He manifestly caunot
weigh his own testimony impartially. A party affected adversely by the
juror’s testimony is placed in an embartassing position. He cannot freely
cross-examine of impeach the juror for fear of antagonizing the juror—
and perhaps his fellow jurors as well. And, if he does not attack the
juror’s testimony, the other jurors may give his testimony undue
weight. For these and other reasons, Seetion 704 forbids jurors to
testify over the objection of any party. .

Before a juror may be called to testify before the jury in a civil or
eriminal action, he is required to diselose to the parties out of the
presence and hearing of the remaining jurors the information he has
eoncerning the case. After such disclosure, if no party objects, the juror
is required to testify. If a party objects, the objection is deemed a
motion for mistrigl and the judge is required to declare a mistrial and
order the setion assigned for trial before another jury.

Heetion 704 is concerned only with the problem of 2 jurer who is
called to testify before the jury., Section 704 does not deal with voir
dire examinations of jurors, with testimony of jurors in post-verdict
proceedings {such as on motions for new trial), or with the testimony
of jurors on any other matter that is to be decided by the court. {f.

Evmance Copr § 1150 and the Comment thereto.

Bubdivision (c) ie designed to prevent 2 plea

* of double Jeopardy if either party to a criminal actlon
calls or objects to the calling of the Jurgr to testify.
Under subdivision (¢}, both parties will have, in effect,
consented to the mistrial and thus walved Qny objection
to & retrial. See WITKIN, CALTPORNIA CRIMES § 193 (1963).
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2ctions 755 and 769

()

We recommend the following amendménts:

768. {ad In examining a witness concerning a-wribkiagy-inelnding

4 an oral or written statement or other conduct by him that is in_,con--

vistent with any part of his testimony at the hearing, it is not

ne. »ssary Lo showy-ready-ar disclose to him any paxi-eaf-the writing n

statenent, or other information concerning the statement or other

d WY party need not dlsclose to a witness any information con-

eernmg a prior inconsistent oral statement of the witness before asking -

him questions about the statemeat. People v. Kidd, 56 Cal.2d 759, 765,
18 Cal. Bptr. 793 796-797, 366 P.2a 49, 52-53 (1961} People v. C’ampos,
16 Cal. App.2d 310 317, 52 P.2d 251, 254 {1935). However if & witness’
prior inconsistent statements are in tm_tmg or, 88 in the case of former
orel testnnony, have been reduced to. writing, “they must be shown to

the witness before any question is put to him concerning them.’’ Cobg -

Crv. Proo. § 2052 (superseded by Evmmvck Con § 768) ; Umemota v.
McDonald, 6 Cal2 587, 592, 58 P.2d 1274, 1276 (1936).

Bection 768 eliminates the distinetion made in existing law between'

oral and written statements and permits a witness to be asked questions
concerning a prior inconsistent statement, whether written or oral, even
thongh no disclosure is made to him concerning the prior statement.
{Whether a foundational showing is required before other evidence of
the prior statement ms&y be admitted is not covered in Seetion 768;
the prerequisites for the admission of such evidence are set forth in
' Bection 770.) The disclosure of inconsigtent written statements that is
required under existing law limits the effectiveness of cross-examination
by removing the element of surprise. The forewarning gives the dis-
honest witness the opportunity to reshape his testimony in conformity
with the prior statement. The existing rule iz based on an English

¢ common law rule that has heen gbandoned in England for 100 years.
b See McCorMick, Eviverce § 28 at 53 (1954). o
¢o3 769. 1If e writing is shown to & witness, all parties to the

action mist be given an opportunity to inspect it before any gquestion

concerning it may be asked of the witness.

F60 -~ In-axamining-a-vwitness- coneerning-a-ptatenens-or-gthor- conduet

by-him-$hut-ie-ineonsistens-with~any-pars- sf—hia-testinsny—aﬂ;—the-he;ring,

it-ig-Rei-neeeBsary-to-diselose-to-him-any-infarmiion-coneerning- the
gtatement-or-ather-eonduaty
Comment. Section 769 restates the substance of and supersedes Section

2054 of the Code of Cilvil Procedure.

LY

extended to all parties to the action.

wlfim

Bowever, the right of inspection has been
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Section 771

Section 771 wes amended at the Janusry meeting to reasd:

- Refre recoliection with a wri

produced at the hearing at the request of an sdverse party and, unless
the wri is po the tes of the witness

‘a! Subject to subdivision !ch 1f a witness, sither wvhile
testifying or prior thereto, uses & writing to refresh his memory with -
nmottoanyutterabwtwbicbheum, such writing mst be

gatter shall be stricken.
b} If the writ is ced at the hes the adverse

 whe may, if he chooses, inspect the writing, cross-axamine the witness

copoerning it, and vesd-it-4e~the-jury introduce it in evidence.

Production of the wri is excused, apd the te

witness shall not be stricksn, if the writlng:

1) JIs not in the ion ox of the witness or the
vho his the matter; and
2} Was not cnnb].a mch ] the

ot the court's grooes s cr_other svalleile memus.

Commant. - Bection 771 grants to an adverse party the right to inspect
any writing used to refresh a witness’ recollestion, whether the writing
muledhythamtnemwhﬂsmufpng or prior thereto. The right of
granted by Bection 771 may be broader than the similar

rig t of inspeetion granted by Section 2047 of the Code of Civil Pro-
codure, for Beetion 2047 has been interpreted by the courts to grant
8 right of inspection of only those writings used by the witness while
he is testifying. People v. Gallardo, 41 Cal.2d 57, 25 P24 29 (1953);

People v, Gm&f_ﬂ, 172 Cal. App.2d 872, 341 P.2d 820 (1959); Smsth
v. Smith, 135 mgfnzdlﬂo , 286 P.2d 1009 (1955). acnmmalcase,
however, the def t can compel the prosecution to produce any

written statement of a prosecution witness relating to matters covered
in the witness' testimony. People v. Esfrada, 54 Cal.2d 713, 7 Cal. Bptr,
857, 355 p.2d 641 (1960). The extent to whmh the public. poliey re-
ﬂeeted in eriminal discovery practice overrides the restrictive inter-
pretation of Code of Civil Procedure Section 2047 is not clear, See
Wrmerw, Carmvoenis Eviorwer § 602 (Supp. 1963). In any event,
Section 771 follows theleadoftheenmmaleases,snehasl’eapku

" Silberstein, 169 Cal. App.2d Supp. 848, 823 P.2d 591 (1958) (defendan:

entitled to inspest police report used by police officer to refresh his
recollection before testifying), and grants a right of inspection without

regard to when the ‘writing is used to refresh recollection. If a witness’
testimony - depends upon the use of a writing to refresh his recollection,

the adverse party’s right to inspect the wntmg should not be made to

depend upon the happenstance of when the writing is used.

~37-
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Subdivision (¢} excuses the nonproduction of the memory-refreshing
writing where the writing caanot be profiuced through no fault of the
witness or the party eliciting his testimony concerning the matter. The

rule is analogous to the rule amnounced in People v. Parbam, 60 Cal.2d

378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963), vhich affirmed an order
denying defendant's motion to strike certain witnesses' testimony where |
the witnesses' prior statements were withheld by the Federal Bureau of
Investigation.

Section 772
We recommend the followlng amendment:

772. (a) The examination of a witness sball proceed in the
following phases: direct examination, cross-examination, redirect
examination, recross-examination, and contimuing thereafter by
redirect and recross-examination.

(b) Unlese for goad cause the court otherwise directs, each
phase of the examination of a witness mast be concluded defore the {
succeeding phase begins.

(c) Subject to eubdivision (d), a party may, in the discretign
of the court, dwring interrupt his cross-examimation, redirect em-
tion, or recross-examipation of a witness, in order to examine the
witness upon & matter not within the scope of a previous examimatien

of the witness. i

(d) If the witness is the defendant in a criminal sction, the

witness may not, without his consent, be examined under direct exagii-
nation by another party. '

~ MJN 1894

-




)

2,

= Tomment. Subdivision (a) codifles existing but nonstatutory Cali-
fornia law. See Wirkmy, Carrornia Evmence § 576 at 631 (1958).

Bubdivision (b) it based on and supersedes the second sentence of
Section 2045 of the (ode of Civil Procedure. The language of the
existing section has been expanded, however, to require completion
of each phase of examinaiion of the witness, not merely the direct
examination. ‘

Under subdivision (e), as under existing law, a party examining a
witness under cross-examination, redirect examination, or reeross-
examination may go beyond the scope of the initial direct examination
if the court permits. See Cope Crv, Proc. §§ 2048 (last clanse), 2050;
Wirkny, Caurvoryia Evipenor §§ 627, 697 (1958). Under the definition
in Section 760, such an extended examination is direet examination.

Cf. Cope Crv. Proo. § 2048 ("‘such examination is to be subject to the _
_ same rules as a direct examination).. Such direct examination

may, however, be subject to the rules appliecable to
a cross-examination by virtue of the provisions of

Section 776, 804, or 1203.
" Subdivision (47 states an exception for the defendant-witness in 8’

eriminal action that reflects existing law. See Wrrmaw, Carmroxwia
Evznmoi‘!"ﬁﬁ‘nrﬂﬂ'{lﬂ&): e e SRR

15- MIN1895




C

M

Section 776

| We recommend the following amendment:

776. (a) A party to the record of any civil action, or a person

identified with such a party, may be called and examined as if und.er

cross-examination by any adverse party at any time during the prgsenta.-

tion of evidence by the party calling the witness. se-parsy-eajligg

sueh-witness- ig-net-hound-by-his-bestinenyy-and-she- team-af-mgh
viknega-may-be-rebutied -by-ihe-parsy- eailing-hin-for-cuch- amninasien

»y-other-evidenees

Only & if under redirect examivation by: -

(1) In the ease of & witness who is a party, his own counsel
and counsel for & party who is not adverse to the witness,

(2) In the case of a witness who is not s party, counsel for
the party with whom the witness is identified and counse! for
a party who is not adverse to the party with whom the witness
is identified.

(o} For the purpose of this section, parties represented by
the game counsel are deemed to be a single party.

(d) For the purpese of this section, & person is identified
with a party if he is: ‘

(1) A person for whose immediate benefit the action is
prosecuted or defended by the party. :

(2) A direstor, officer, superintendent, member, agent, em.
ployes, or managing agent of the party or of a person specified
in paragraph (1), or any public employee of a public entity
when such public entity is the party. -

(8) A person who was in any of the relationships specified
in paragraph (2) at the time of the aet or omission giving rise
to the cause of action,

. (4) A person who was in any of the relationships speeified
an peragraph (2) at ihe time he obtained knowledge of the
matter eoncerning which -he iz songht to be examined under
this section, . P Lt TR e
“(b) A witness examined by a party under this seotwn.may
be cross-examined by all other parties to the action in such
order as the eourt directs; but the witness may be examined

- -

—

The geleted languate is ummecessary. We have not included such language

in Sections 804 and 1203, which ave comparable. The judges strongly urge the

deletion becsuse parties are frequently confused by the word "bound"; some

attorneys epparently think that testimony elicited under this section is’

somehow not 1:0 be copsidered as evidence against them.
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Section T8O

The Commission amended Section 780 at the January meeting to read

&s followe:

780. Except as otherwise provided by iaw statute , the
court or Jury may coneider in determining the cred.ihilitjr of
a witnees any matter that has any tendency in reason to prove
or disprove the truthfulness of his testimony at the hearing,
ineluding but not limited to any of the following:

{a) His demeanor while testifying and the menner in which
he testifies.

(b) The character of his testimony.

(c) The extent of hies caracity to perceive, to recollect, or
to communicate any metter about which he testifies.

{d) The extent of his opportunity to perceive any matter about

which 'he testifies.

i ; His character for honesty or veracity or their opposit.es.
f) The exiatence or nonexistence of a bias, interest,

or other motive.

(g) A statement previously mede by him that 1s consistent
with his testimeny at the hearing. '

{(h) A statement made by him that is inconsistent with any
part of his testimony at the hesring.

(1) The existence or nonexistence of any fact testified to
by him.

(J) His attitude toward the action in which he testifies
or toward the giving of testimony.

(k) BHis sdmission of untruthfulness.

Section 804

The Commission amended Section 804 at the Jamuary meeting to read
as followa:
80k. (a) If a witnees testifying as an expert testifies
that his opinion is besed in whole or in part upon the opinion

or statement of another person, such other person may be called
and examined by any adverse party as if under croes-examination

"=y
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concerning the opinion or statement

(b) This section is not applicable if the person upon
vhose opinion cr statement the expert witness has relied 1s
(1) a party, {2) a person identified with & party within the
meaning of subdivieion {3) of Section 776, or {3) a witness
vwho bas testified in the action concerning the subject matter
of the opinion or statement upcn which the expert witness has
relied.

(e) Nothing in this section makes admissible an expert
opinion that is inadmiesible because it 1s based in whole or
in part on the opinion or statement of ancther perscn.

{(d) An expert opinion otherwise admissible is not made
inadmiesible by this sectlion because it is based on the :
opinion or statement of a person who is unavellable for
examination pursuant to this section.

Section 1006

The Comnission amended Section 1006 at the January meeting to read:

1006. There is no privilege under this article as to
informetion that the physician or the patient is required
to report to a public employee, or as to information required
to be recorded in a public office, uatess-the-siatutes
chartery -ordinancey-adminigtrative-reguintiony -er-ather-pro-
vigien-requiring-the-report-or-record-speeifienlly-provides
thet-the-information- iF-acrfidentinl -or-Eay-roi-be-diselnged-in
the-partieular-preeecding- if such report or record is open
to public inspection.

Comment. This exception iz not recognized by existing law. However,
no valid purpose is served by permitting a person to prevent the disclosure
in court, or in some other officisl proceeding, of information that is :

required to be open to public inspectionm.

Section 1026

The Commission amended Section 1026 at the Jamary meeting to read:

1026. There is no privilege under this article as to
information that the psychotherapist or the patient 1s re-
qulred to report to a public employee or es to information
required to be recorded in a public office, unless-tke
statutey-chartery-ordinancey -admiristrative-regulationy-ox

e o B
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other-provigion-requiring-the-reporé-or-record-speeifienlly
provides-&hat-the-information~-ig-eenfidential-oy-may-nat-he
éigelosed~in-the-particular-proeeeding- if such report or
record is open to public ingpection.

-23-
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Section iuh2

following revision in the comment:

"Comment. Section 1042 provides special rules regarding the conge-
quences of invocation of the privileres provided in this article by the
prosecution in & crimingl proceeding or a disciplinary procseding.

Subdivision (s). This subdivision recognizes the existing California
rule in & eriminal case, As was stated by the United States Supreme
Court in United States v, Reynolds, 345 T8, 1, 12 (1953}, “*since the
Government which prosecutes an accused also has the duty to see that
justice i3 dome, it is uneomscionable to allow it to underiake prosecu-
tion and then invoke its governmental privileges to deprive the accused
of anything which might be material to his defense.”” This policy ap-
plies if either the official information privilege (Section 1040} or the
informer privilege {Section 1041) is exercised in 2 criminal proceeding
or a disciplinary proceeding. : ' :

In some cases, the privileged information will be material to the
issue of the defendant’s gnilt or innocence; in such eases, the law rea-

- guires that the ecurt dismiss the case if the public entity does not reveal

the information, People w. McShann, 50 Cal.2d 802, 330 P.24 33 (1958).
In other cases, the privileged information will relate to narrewer issues,
such as the legality of a search without & warrant; in those cases, the
law requires that the court strike the testimony of a particular witness
or make some uther order appropriate under the circumstances if the
public entity insists upon its privilege. Priestly v. Superior Jourt, 50
Cal.2d 812, 330 P.2d 39 (1958).

however, Section 1042 would not require disclosure of the
privileged information if there was reasonsble cause for the
arrest aside from ‘the privileged information. Cf. People v.

~ Bunt, 216 Cal. App.2d 753, 756-757, 31 Cal. Rptr. 221, 223

g =t e

In cases where the legality of an arrest is in issue,

At the January meeting, the Commission directed the staff to make the

(1963)("The rule requiring disclosure of an informer's identity

has no application in situations where reasonable cause for

arrest and search exists aside from the inqup}ér's_ communicat
Subdivision (a) applies only if the privilege is asserted by the State

of California or a publie entity in the Btate of California. Subdivision
{(a} does not require the imposition of its sanction if the privilege is
invoked in an action prosecuted by the State and the information is
withheld by the federal government or another state. Nor may the
sanction be imposed where disclosure is forbidden by federal statute.
In these respects, subdivision (a) states existing California law. People
v. Parkam, 60 (Cal2d 378, 33 Cal. Rptr. 497, 38¢ P.2d 1001 (1863

(prior statements of prosecution witnesses withbeld by the Federal .

Bureau of Investigation; denizl of motion to strike witnesses’ testi-
mony affirmed).

 Subdivision (b). This subdivision codifies the rule declared in -

People v. Keener, 55 Cal.2d 714, 723, 12 Cal. Rptr. 859, 864, 361 P.2d
587, 502 (1961), in which the court held that “where a search is made
pursnant to & warrant valid on its face, the prosecuntion is not re-
quired to reveal the-identity of the informer in order to establish the
legality of the search and the admissibility of the evidence obtained
as & result of it.”’ Subdivision (h), however, applies to all offieial in.
formation, not merely to the identity of an informer.

ion."}.
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Section 1152

)

We recommend that the following amendment be considered:

1152. {a} Evidence that a person has, in compromise or from
hmanitarian motives, furnished or offered or promised to f‘urnish- ’
money or any other thing, &act, or éervice to another whe has |
sustained or claims to have sustained loss or damage, as well a.s:
any statements mde in negotiation thereof, is imadmissible to prove

his-iiabiiity- f.er-the-leu-er—iqhge-ar-aay—gaﬂ-ef—-it, that aqzthing

is due.

dexgb} 'Iilus secuon does Tot affect the adwmissibility of evi-
e o

(1) Partial satisfaction of an asserted claim or demand
without questioning its validity when sueh evidence is offered
to prove tha validity of the claim; or

(2) Adabtorspaarmentorpromsetopayauorapart of
his pre-existing debt when such evidence is offered to prove
the ereation of & new dntyonhmpartora revival ofh:apre-
existing duty. ‘

o~

i The effect of the foregoing suggestion is merely to sub_st.itute the language
of Code of Civil Procedure Section 2078 for the language we had approved.

Thie may meet the San Franeisco Bar*s objection to this section.

()
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Section 1156

Sgction 1156 was revised by the Commission at the January meeting

as follows:
1156, (a) In-hospital medicel staff ccrmitiees of a

licensed hpspitel mey engage in research and medicsl study for
the purpose of reducing morbidity or mortality, and may make =
findings and recommendations relating to such purpose.

Except as provided in subdivision (b), the written reports of

interviews, reports, statements, or memoranda of such in-
hospital medical staff committees relating to such medical
studies are subject to the Sections 2016 and to 2036 ,
includive, of the Code of Civil Procedure (relating to
discovery proceedings) but, subject to subdivisions {b}-aad
(c) and (d), shall not be admitted as evidence in any action
or before any administrative body, agency or person.

(b) The disclosure, with or without the consent of the

patient, of information concerning him to such in-hospital

medical staff committee does not make unprivileged any informa-

tion that would otherwise be privileged under Section 04 or

101%4; but, notwithstanding Sections 99% and 101k, such informa-

tion is subject to discovery under subdivision () except that

the identlty of any patient may not be discovered under

subdivision (a) unless the patient consents to such disclosure.

{c) B} This section does not affect the admissibility
in evidence of the originsl medical records of any patient.
(d) £e)} This section does not exclude evidence which is
relevant evidence in a criminal action.
Comment. Section 1156 supersedes Code of Civil Procedure Section
1936,1 (added by Csl. Stats. 1963, Ch. 1558, § 1, p. 3142). Except as
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noted below, Section 1156 restates the substance of the superseded section.

The phrase "Sections 2015 to 2035, inclusive," has been inserted in
Section 1156 in place of the phrase "Sections 2016 and 2036," which appears
in Section 1936.1, to correct an apparent inadvertence. This suhstituti?n
permits use of all kinds of discovery procedures, instead of depositions -
only, to discover material of the type described in Section 1156. E.g:5
CODE CIV, PROC, §§ 2030 (written interrogatories); 2031 {motion for order
for production of documents),

Section 1156 also makes it clear that the names of patients may not
be disclosed without the comsent of the patient. This limitation is
necessary to preserve the physician-patient and psychothera.pist-pa.tiei'zt

privileges.

-27-
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Section 1203

of the statement.

The Commission approved this amendment at the Jamary meeting:

1203. {a) The declarant of a statement that is admitted
&8 hearsay evidence may be called and examined by any adverse
party as if under crosas-examination concerning the statement.

{b) This section is not applicable if the declarant is
(1) a party, (2) a person identified with a party within the
meaning of subdivision (@) of Section 776, or (3) a wiiness
who has testified in the action concerning the subject matter

{c} This section is not applicable if the statement is one
described in Article 1 {commencing with Section 1220), Article
3 {commencing with Section 1235), or Article 10 { commencing with
Section 1300) of Chapter 2 of this divieion.

{(d) A statement that is otherwise admissible as hearsay
evidence is not made inmadmiesible by this eection because the
declarant who made the statement 1s unavailable for exami-
nation pursuant to this section.

=-28-
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Comment. Hearsay evidence is generally excluded because the de-
clarant was not in court and not subject to eross-examination before

_ the trier of fact when he made the statement. People v, Bob, 29 Cal.2d
- 321, 325, 175 P.2d 12, 15 (1946).

_In some situations, hearsay evidence is admitted because there is
either some exceptional need for the evidence or some circumstantial
probability of its trustworthiness, or both. People v. Brust, 47 Cal.2d
776, 785, 306 P.2d 480, 484 (1957) ; Turney v. Sousa, 146 Cal. App.2d
787, 791, 304 P.2d 1025, 1027-1028 (1956). Even thongh it may be
necessary or desirable to permit certain hearsay evidence to be ad-
mitted despite the fact that the adverse party had no opportunity to
crosg-examine the declarant when the hearsay statement was made,
there_sgemn ta be no reason to prohibit the adverse party from cross.
examining the declarant concerning the statement. The policy in favor
of cross-examination that underlies the hearsay rule, therefore, indi-
cates that the adverse party should be accorded the right to call the
deelarant of a statement received in evidemce and to cross-examine him
concerning his statement.

Section 1203, therefore, reverses (insofar as a hearsay declarant is
concerned) the traditional rule that a witness ealled by a party is a
witness for that party and may not be ¢ross-examined by him, Because
& hearsay declarant is in practical effect a witness against the party

against whom his hearsay statement is admitted, Section 1203 gives
that party the right to cal? and cross-examine the hearsay declarant
coneeraning the subject matter of the hearsay statement just as he has
the right to cross-examine the witnesses who appear personally and
testify against him at the trial. .
Subdivisions (b) and (c¢) make SBection 1203 inapplicable in certain
sitnations where it would be inappropriate to permit a party to exam-
ine a hearsay declarant as i under cross-examination, Thus, for ex-
ample, subdivision (b) does not permit counsel for a party to examine
bis own client a5 if under cross-examination merely beeanse & hearsay
statement of his client has been admitted; and, because a perty should
not have the right to croas-examine his own witness meraly because the
adverse party has introdueed a hearsay statement of the witness, wit.
nesses who have testified in the action concerning thepstatement are not

subject to examination under Seetion 1208. b
Subdivision {d) makes it clear that the unavailability of & hearsay

. declarant for examination under Section 1203 has no effeet on the ad-

missibility of his hearsay statements. The subdivision forestalls any
argument that availability of the declarant for examination under Sec-
tion 1208 iz an additional condition of admisgibility for hearsay evi-
denes. ) ) e —_— e

b

subject matter
of the -
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Seoction 12737

e s s e e A

We reccomend the following amendnent-
£1237. Past recollacﬁon remrded

MEH&MB of a statement previously made by a wit-
3 . ness 78 not made inadmissible by the hearsay rnle if the state-
, ment would have been admissible if made by him while

testifying, the statement copcerns z matter as to which the

witness has insofficient present reeollection to enable him to
tesnf;r fully and accurately, and the statement iz contained

wntmg whieh :
¢ad _L Was made at a time when the fact recorded in the writ-

einaily ceouyred or was fresh in the witness’ memory;
) (2 1[\ Was mag (g; by the witness himaslf or under his di-
) (1 iel1on O £ 2} by s0Mas other parson for the purpose of record-
1'*‘ fhe witness' statement at the time it was made;
€2y (i1 .- ({ED s offered after the witnesa testifies that the statement
te) - heJaade was & true statement of such fact; and
({) In offerad after the writing is authenticaied a5 an aceu-
§dd (4) _. aTé record of the statement.

'-"\“'"'“‘“ Beetion 1237 provides 8 hearsay exception for what is
usually referred to as “past recollection recorded.’’ Although the pro-
vigions of Section 1237 are taken largely from the provigions of Section
2047 of the Code of Civil Procedure, there are some substantive differ-

' " between Seetion 1237 and existing.law.
4 m law requires that a foundation be laid for the admis.
Ex “_ Y th evidence by showmg {1) that the writing recording the

; statement was made by the witness or under his direetion, {2) that the
 writing was made at the time when the faet recorded in the wnﬁng
- actually oceurred or at another time when the faet was fresh in the
witness’ memory, and (3) that the witness ‘‘knew that the same was
correctly stated in the writing.'' Under Seection 1237, however, the
writing may be made not only by the witness himself or under s
direction but also by some other person for the purpose of recording
the witness’ gtatement at the time it was made, In addition, Section 1287
permits testimony of the person who recorded the statement to be used to
extablish that the writing is & eorreet record of the statement. Snfeient
asgurance of the trustworthiness of the statement is provided if the
declarant is available to testify that he made 2 true statement and if
,the persen who reeorded the statement is available to testify that he
yrgtely zecorded | ‘7-.1
Sscond IIlI T pn 128 a' ‘Wﬂung Hnbodymgm statemen
£ 1tlelf. admissible in evidence. Under present law, the declarant reads

B LT T, - L
’

he wriking on the witness stand; the wriling ia not otherwise made .
pm of t;hr.,nmrd unless ::_t m oﬂared in evidence by the_a.dveru’

»(b) The wiiting mey be read into evidence, but the writing

itself may not be received in evidence ‘unless offered by an adverse

7 " . Under subdivision (b), as under existing law, the statement

must be read into evidence. See Anderson v. Souza, 38 Cal.2d 825, 243

p.24 k97 (1952). The adverse party, however, may introduce the writ-
ing a8 evidence. Cf. Horowitz v. Fitch, 216 Cal. App.2d 303, 30 Cal.

Rptr. 882 {1963)(dictun). ~30-
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Section 1241

We recommend the following amendment:
1241, Evidence of & statement is not made inadmissible by
the hearsay rule if the-deelnrani-is-unsvaileble-as-a-witness
and the statement:
{a) Purports to marratey-deseribey qualify or explain
an-aety-eonditieny-er-eveni-pereeived-by conduct of the declarant;
and
(b) Wae made while the declarant was pereeiving-the-aety |

eonditieony-or-event engaged in such conduct.

Comment. Under existing law, where a person's conduct or act is re.!,evant
tut 18 equivocal or ambiguous, the statements accompanying it may be aﬂm}tted
to explain and make the act or conduct understandable. CODE CIV. PROC. -

§ 1850 (superseded by EVIDENCE CODE § 1241); WITKIN, CALIFORNIA EVIDENCE
§ 216 (1958). Some writers do not regard evidence of this sort as hearagy
evidence, although the definition in Section 1200 seems applicable to mmr

of the statements received under this exception. Cf. 6 WIGMORE, m '
§8 1772 et Beq. Section 1241 removes any doubt that might otherwise ex.‘.;t |

concerning the admissibility of such evidence under the hearsay rule.
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Section 1250

+the revision below:

Comment. Bection 1250 provides an exception to the hearsay rule for
statements of the declarant’s fhem existing mental or physicsl state.
Under Seetion 1250, as under existing law, a statement of the declar-
ant’y state of mind at the time of the statement is admissible when the
then existing state of mind iz itself an issue in the case. Adkins v. Bratt,

184 Cal. 252, 193 Pac. 251 (1920). A statement of the declarant’s then

existing state of mind is also admissible when relevant to show the
declarant’s state of mind at a time prior or subsequent to the state-
ment, Walfenpaugh v. Siate Tenchers’® Reliresnent System, 51 Cal2d
675, 336 P.2d 185 (1959) ; Whitlow v. Dursi, 20 (al.2d 523, 127 P.2d
530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921);
Williams v. Kidd, 170 Cal. 631, 151 Pae. 1 (1915). Section 1250 also
makes a statement of then existing state of mind admissible to “‘prove
or explain-acts or eonduet of the declarant.”” Thus, a statement of the

declarant’s intent to do certain aets is admissible to prove that he did
*those acts. People v. Alcalde, 24 Cal 2d 177, 148 P.2d 627 (1944) ; Ben-

samin v. Disirict Grand Lodge No. 4, 171 Cal. 260, 152 Pae. 731 (1915).
Staternents of then existing pain or other bodily eondition also are
admissibia to prove the existence of such condition. Bloomberg v. Laven-
thal, 173 Cal. 616, 178 Pac. 436 (1919); People v. Wright, 167 Cal, 1,
138 Paec. 349 {1014). , _

A statement is not admissible under Seetion 1250 if the statement
wes made under circmmstances indieating that the statement iz not
trustworthy. See Evibexce Cope § 12562 and the Comment thereto,

In light of the definition of ‘‘hearsay evidenee’’ in Section 1200, a
distinetion shounld be noted between the use of a declarant’s statements
of his then exiz{ing mental state to prove such mental state and the use
of a declarant’s staiements of other facts as cireumstantial evidenee of
his menta! state. Under the Evidence Code, no hearsay problem is in-
volved if the deelarant’s statements are not being used to prove the
truth of their contents but ave being used as cirenmstantial evidence
of the declarant’s menial state. See Comment to Section 1200,

Section 1250(b) does not permit & statement of memory or belisf 1o

" Dbe used to prove the fact remembered or believed. This limitation is

necessary to preserve the hearsay rule. Any statement of 3 past event
is, of course, a statement of the declarant’s then existing state of mind
~—his memory or belief—eoneerning the past event. If the evidence of
that state of mind—the statement of memory-—were admissible to show
that the fact remembered or believed actnally occurred, any statement
parrating a past event would be, by a process of circuitous reasoning,
admissible to prove that the event occurred.

The limitation in Seetion 1250(b) is generally in accord with the law

developed in the California cases. Thus, in Esfate of Andersom, 185 Cal.
700, 138 Pac, 407 (1921), a testatrix, after the execution of a will, de-
clared, in effect, that the will Had been made et an suni’s request; this
‘statement was beld to be inadmissible hearsay ‘‘becanse it was merely
a declarstion s to & past event and was not indieative of the condition

" of mind of the testatrix at the time she made it.”’ 185 Cal. at 720, 198

Pac, at 415 (1921). :

At the Jamary meeting, the Commission directed the staff to reviee the

Comment to Section 1250 to include some discussion such as that appearing in
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A major exception to the principle expressed in Section 1250({b) Was
created in People v. Morkouris, 52 Cal.2d 672, 844 P.2¢ 1 (1959). That
case held that certain murder victims’ statements relating threats by
the defendant were admiseible to show the vietims’ mental state—their

_ fear of the defendant. Their fear was not itself an issue in the case, but

' the conrt held that the fear was relevaat to show that the defendant had

i engaged in conduct engendering the fear, 4.2, that the defendant had in

~ fast threatened them. t the defendant had threatened them was, of
course, relevanf to show that the threats were carried out in the homi-
cide. Thus, in effect, the court permitted the statements to be nsed to
prove the truth of the matters stated in them. In Poople v, Purvis, 56

. Cal2d 93, 18 Cal. Rptr. 801, 862 P34 713 (1981), the doetrine of the .

Merkouris case was apparently limited to cases where identity is

an issue; . however, at legtﬁ cne ‘subsequent decision has applied

the doctrine where identity was not in issue. See People v. Oool;y_,
211 Cal. App.2d 173, 27 Cal. Rptr. 543 (1962). L

© - —~-g Jostrine of the Merkourii ease in repudiated in Section 1250(b)

becanse that doctrine undermines the hearsay rule itself. Other axcep-
tions to the hearsay rule are based on some indieia of reliability pe-
culiar to the evidence involved. People v. Brud, 47 Cal.24 776, 785, 506 .
24 480, 484 (1957). The exception created hy Merkourds is not based -
probability of reliability ; it is based on a rationale that destroys
very foundation of the hsarsay ruls. :

§8¢

s

To be distinguished from the Merkouris decision, however, ape
certain other cases in which the statements of q..mrder vietim h;ve
been used to prove or explain subsequent acts of the decedent, a.pd
are not used as a basis for inferring that the defemant did the

acts charged in the statements. See, ¢.g., People v. Atchley, 53
Ccal.2d 160, 172, 346 P.2a 764, TT0 (1959); People v. Finch, 213 pal.
App.2a 752, 765, 29 Cal. Rptr. 420, 427 (1963). Statements of a

decedent's then state of mind--i.e., his fear-aisy be offered unaer
Section 1250, as unuer existing law, either to prove that fear uhen
1% is itself in issue or to prove or explain the decedent's sub-
seguent conduct. Statements of a decedent - marrating threats or
brutal conduct by some other person may &lso be used as circmaﬁm—
tisl evidence of the deéedznt's state of mind--his fear--when t%t

fear is itself in issue or when it is relevant to prove or explain
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the decedent's subsequent conduct; and for that purpose, the
evidence 1s not sublect to a hearsay objecticn for it is not
offered to prove the truth of the matters stated. See the Comment
to Sectlon 1200. See also the Comment to Section 1252. But when x
such evidence ie used as a bhasis for inferring that the alleged
threatener must have made threate, the evidence falls within the
language of Section 1250(b) and is inadmissidle hearsay evidence.

Section 1261

The Commission approved the following amendment at the Januvary meeting

1261. (a) Evidence of 3 atatement 1s not mmde- inedimissible
by the hearsay rule when offered in an action upon & claim or
demand againet the estate of the declarant if the statement was ¢
{a) made upon the personsl knowledge of the declarant at a time
when the matter had heen recently perceived Ly him and while his
recollection was clear . j-amd

{b) Evidence of a statement is inadmissible under this Sectien
if the statement wag mede under circumstances such as to indicate |
its lack of trustworthiness,

Section 1291

The Commission approved the amendment to subdivision (a) at the Jag\iary
meeting. Th addition, we recommend the amendment indicated to subdivisipn (b).

1201. ({a) Evidence of former testimony is not made inad-
missitle by the hearsay rule if the declarant is unavailable as
& witness and:

(1) The former testimony 1s offered against s person who
offered 1t in evidence in his own behalf on the former occasion
or agalnst the syccessor in interest of such person; or

{2) The party against whom the former testimony is offered
was a party to the action or proceeding in which the testimony
was given and had the right and opportunity to cross-examine the
declarant with an interest and motive similar to that which he
has at the hearingy-exeepi-thai-testimony-in-a-depesitiva-talian
in-mther—aetien—ané-testimay—siven— in-a-preliminary-examination
in-another-eriminnl-aesion-1is-noi-made-admipgsible-by-thia-pavagraph
against-the-defendant-in-a-eriminal-actiion-unlesgs-it-vas-reeecived
in-evidenee-at-the-tyial-of-euek-ather-setion,
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{b)--Execept-for-objeetions-te-the-form-of-the-quesiion
vhieh-were-net-made-at~the-time-the-former-tesiinony-wasc-given,
ard-ebjeetiorne-Eased-ou-eskpeteney-or-privilege-vhich-did-net
exiss-at-that-bimey-the (b) The admissibility of former testimony
under this section is subject to the same limitations and objec- i
tions as though the declarant were testifying at the hearing ,

except that former testimony offered under this section is not

subject to objections to the form of the questlon which were not

nade at the time the former testimony was given and cobjecticns

based on competency or privilege which did not exist at that time.
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- “Comment, Section 1291 provides a hearsay exception Tor “former

testimeny offerad acainst 5 nerson whe was & party te the proegeding
in which the former testimony was given. For example, if a series of
cases arises involving several plaintiffs and but one defendant, Section
1201 permits testimony given in the first trial to be used against the
defendant in a later trial if the conditions of adwissibility siated in
tha section are met. _

Former testimony is admissible under Section 1291 only if the de-
clarant is vnavailable as a witness. : _

Paragraph (1) of subdivision (a) of Section 1281 provides for the

' admission of former testimony if it is offered against the party whe

offered it in the previous proceeding. Since the witness is ne longer
available to testify, the party’s previous direet and redirect examina-

tion should be considerad an adequate substitute for his present right

to eross-examine the deelarant. .
Paragraph (2) of subdivision (&) of Section 1291 provides for the

: “admissibility of former testimony where the party ageinst whom it is

now offered had the right and opportunity in the former proceeding
to oross-examine the declarant with an interest and motive similar to
that which he now has. Since the party has had his opportunity to
erogss-examine, the primary objection to hearsay evidence—lack of op-
portunity to ¢ross-examine the declarant—is not applicable. On the other

_hand, paragraph (2) does not make the former testimony admissible

where the party against whom it is offered did not have a similar inter-
est and motive 1o cross-examine the declarant. The determination of-
similarity of interest and motive in eross-examination shounld be based

.on practical considerations and not merely on the similarity of the

party's position in the two eases. For example, testimony contained in
& deposition that was taken, but not offered in evidence at the trial,
m a {ifferent action should be excluded if the judge determines that
the deposition was taken for discovery purposes and that the party did
not subject the witness to a thoreugh cross-examination because he
sought to avoeid a premature revelation of the weakness in the testimony

. of the witness or in the adverse party’s case. In such a situation, the

party’s interest and motive for cross-examination on the previous ccea-
ston would have been substantially different from his present interest
and motive. : » :

Seetion 1231 supersedes Code of Civil Procedure Section 1870(8)
wkich permits former testimony to be admitted in a civil case only if
the former proceeding was an action between the same parties or their

. predecessors in interest, relating to the same matler, or was & former

trial of the action in which the testimony is offered. Section 1291 will

_ also permit a broader range of hearsay o be introduced against the
defendant in & eriminal action than has been permitted under Penal
Code Section 686. Under that section, former testimony has been ad-
missible against the defendant in & criminal action only if the former
testimony was given in the seme action——at the preliminary exawmina.-
tion, in & deposition, or in a prior trial of the action.

Subdivision (b) of Section 1291 makes it clear that objections based:
on the competence of the declarant or on privilege are to be determined
by reference to the time the former testimony was given. Existing Cali.
fornia Yaw is not clear on this point; some California decisions indicate
that competency and privilege are to be determined as of the tirme the
former testimony was given, but others indicate that these matters are
to be determined as of the time the former testimony is offered in evi-
dence. Bee Tentattve Recommendation and a Study Eelating io the

- Uniform Rules of Evidence {Article VIII. Hearsay Evidence), 6 CaL,

Luaw Revimiow Coxm’n, Rer, Ruc. & Stunies Appendiz at 581-585
{1964), _

Subdivision (b) also provides that objections to the form of the ques-
tion may not be used to exclude the former testimony. Where the for-
mer testimony ig offered under paragraph (1) of subdivision (a), the
party against whom the former testimony is now offered phrased the
question himself; and where the former testimony is admitted under
paragraph {2} of subdivision (2}, the party against whom the testi-
mony is now offered had the opportunity to object to the form of the

question when it was asked on the former occasion. Hence, the party -~

iz not permitted to raise this technical objection when the former testi-
mony is offered against him.

-
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We recommend the following amendment:

§ 1272, Former testimony offered against person not o party fo

formar proceeding

1292. {a) Evidence of former testimony is not made inad- - -
reissible by the hearsay rule if:

{1) The declarant is unavailable as a witness;

(2} The former testimony is offered in a eivil action or
sgainst the prosecution in a criminal action; and

{8) The issue is such that the party to the action or pro.
ceeding in which the former testimony was given had the
right and opporfunity to cross-examine the declarant with an
interest and motive similar to that which the party against
whom the testimony is offered has at the hearing. '

(i-)—-&teept—far—e‘hﬁeetiaaﬂ-hae&-en—eou;eteney—ér:mﬂlm
vhieh-did-Bot-eniab-at-the-time-ihe-former-testinony-vas-giveny
she (b) The admissibility of former testimony under this
section is subject to the same limitatiens and cbjections as

though the declarant were testifying &t the hearing, except that

- former testlimony offered under this section is not subject to

C ' objections based on competency or privilege which did not exist

at the time the former testimony was given.
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Section 1410

We recommend the following amendment:

1410. A-writing-ie-suffieiently-authentieated-$o-be
reecived-in-evidence-if-there-is-any-evidenee-guffieient-to
sugtain-a-£fipding-of-the-muthentieisy-of-she-writingy-apd
Nothing in this article shall be construed to limit the means

by which the-authentieity-of a writing may be shewn authenticated

or proved.

Section 1lhlh

We recommend the following amendment:

141%. A writing may be authenticated by evidence that:

(a) The party against whom it is offered has at any time
admitted its authenticity; or

{b) The writing ie-predueed-from-ihe-ensiedy
of-the-party-againsi-whem-it-is-offered-and has been acted upon

by him ae authentic.

Section 1415

We recommend the following amendment:

1415. A writing may be authenticated by evidence of the

aushenidedty geruineness of the handwriting of the maker.

Section 1417

We recommend the following a.mendment;

1417. The authemtieity genuineness of handwriting, or
the lack thereof, may be proved by a compariscon made by the trier
of fact with handwriting (a) which the court finds was admitted

-38-
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or treated as authesntie genuine by the party against whom the

evidence is offered or (b) otherwise proved to be suthemiie

gemiine to the satisfaction of the court.

Section 1418

We recommend the following amendment:

1418. The esutheniieisy genuineness of writing, or the
lack thereof, may be proved by & comparison made by an expert
witness with writing (a) which the court finds was admitted or
treated as mutheansie genuine by the party against whom the
evidence is offered or {b) otherwise proved to be suthentie

ggrmine to the satisfaction of the court.

Section 1419

We recommend the following amendment;

1419. Where a writing whose geruineness is sought to be

intredueed-in-evidenee proved is more than 30 years old, the
comparison under Section 1417 or 1418 may be made with writing !
purporting to be sushermiic genuine, and generally respected and
acted upon as such, by persons having an interest in knowing

whether it is authentis genuine .

Title of Article 3, Chapter 1, Division 11 {commencing with Section 145Q
We recommend the following smendment:

Article 3. Presumptions Affecting Acknowled_ged Writings

and Official Writings

Section 11‘562

We recommend the following emendment:
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1562. The copy of the records is admissible in evidence to
the same extent as though the original thereof were offered and
the custodian had been present and testified to the matters Steted in
the affidavit. The affidavit is admiseihle in evidence and the masters

stated therein pursuant to Section 1561 are presumed true. When

more than one person has knowledge of the facte, more thah che

affidavit may be made. The presumption established by this

section is & presumption affecting the burden of preef producing

evidence.

Comment. Section 1562 supersedes the provisiocns of Code of Civil
Procedure Section 1998.2. Under Section 1998.2, the presumption provided
in this section could be overcome only by a preponderance of the evidenge.
Section 1562, however, classifies the presumption as affecting the burdeﬁ
of producing evidence only. See EVIDENCE CODE §§ 603 and 604 and the
Comments thereto. Section 1562 makes it clear, too, thet the presumption
relates only to the truthfulness of the matters required to be stated 1#
the affidavit by Section 1561. Other matters that may be stated in the:
affidavit derive no presumption of truthfulness from the fact that they -

have been included in it.

~ho-
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ADDITIONAL DOCUMENTS S259522 06 of 14 - Exhs. to MJIN
ADDITIONAL DOCUMENTS S259522 07 of 14 - Exhs. to MIN
ADDITIONAL DOCUMENTS S259522 08 of 14 - Exhs. to MJIN
ADDITIONAL DOCUMENTS S259522 09 of 14 - Exhs. to MJIN
ADDITIONAL DOCUMENTS S259522 10 of 14 - Exhs. to MIN
ADDITIONAL DOCUMENTS S259522 11 of 14 - Exhs. to MIN
ADDITIONAL DOCUMENTS S259522 12 of 14- Exhs. to MIN
ADDITIONAL DOCUMENTS S259522 13 of 14 - Exhs. to MJIN
ADDITIONAL DOCUMENTS S259522 14 of 14 - Exhs. to MIN

Service Recipients:

197983

Person Served Email Address Type| Date/ Time
Frederic Cohen fcohen@horvitzlevy.com e- 5/13/2020 3:42:05
Horvitz & Levy LLP Serve |PM
56755
Millie Cowley mcowley@horvitzlevy.com |e- 5/13/2020 3:42:05
Horvitz & Levy LLP Serve |PM
Steve Mikhov stevem@knightlaw.com e- 5/13/2020 3:42:05
Knight Law Group Serve [PM
224676
Cynthia Tobisman ctobisman@gmsr.com e- 5/13/2020 3:42:05
Greines, Martin, Stein & Richland LLP Serve |PM

Connie Gutierrez
Faegre Drinker Biddle & Reath LLP

connie.gutierrez@dbr.com  |e- 5/13/2020 3:42:05
Serve [PM




J.Alan Warfield

jalanwarfield@polsinelli.com

e_

5/13/2020 3:42:05

Polsinelli LLP Serve |PM

186559

Matthew Proudfoot mproudfoot@gogglaw.com |e- 5/13/2020 3:42:05

Gates, O'Doherty, Gonter & Guy, LLP Serve [PM

Cara Sherman csherman@ongaropc.com e- 5/13/2020 3:42:05

ONGARO PC Serve |PM

269343

Monique Aguirre maguirre(@gmsr.com e- 5/13/2020 3:42:05

Greines Martin Stein & Richland LLP Serve [PM

Julian Senior admin@sjllegal.com e- 5/13/2020 3:42:05

SJL Law. P.C Serve |PM

219098

Jo-Anne Novik jnovik@horvitzlevy.com e- 5/13/2020 3:42:05

Horvitz & Levy LLP Serve |PM

Alan Lazarus alan.lazarus@dbr.com e- 5/13/2020 3:42:05

Faegre Drinker Biddle & Reath LLP Serve |PM

129767

Frederick Bennett fbennett@lacourt.org e- 5/13/2020 3:42:05

Superior Court of Los Angeles County Serve |PM

47455

Justin Sanders breyes@sandersroberts.com |e- 5/13/2020 3:42:05

Sanders Roberts LLP Serve [PM

211488

Lisa Perrochet Iperrochet@horvitzlevy.com |e- 5/13/2020 3:42:05

Horvitz & Levy Serve [PM

132858

Justin Sanders jsanders(@sandersroberts.com |e- 5/13/2020 3:42:05

Sanders Roberts LLP Serve [PM

Edward Xanders exanders@gmsr.com e- 5/13/2020 3:42:05

Greines, Martin, Stein & Richland LLP Serve [PM

145779

Chris Hsu chsu@gmsr.com e- 5/13/2020 3:42:05

Greines Martin Stein & Richland LLP Serve [PM

Fred Hiestand fred@fjh-law.com e- 5/13/2020 3:42:05

Attorney at Law Serve |PM

44241

John M. Thomas jthomas@dykema.com e- 5/13/2020 3:42:05

Dykema Gossett Serve [PM

266842

Lauren Ungs laurenu@knightlaw.com e- 5/13/2020 3:42:05
Serve |PM

Bryan Altman bryan@altmanlawgroup.net |e- 5/13/2020 3:42:05
Serve |PM

Christopher Urner c.urner@altmanlawgroup.net |e- 5/13/2020 3:42:05
Serve |PM

Darth Vaughn dvaughn@sandersroberts.com|e- 5/13/2020 3:42:05
Serve [PM

Sabrina Narain snarain@sandersroberts.com |e- 5/13/2020 3:42:05

Serve

PM




299471

FREDERICK BENNETT III

pnguyen@lacourt.org

e_
Serve

5/13/2020 3:42:05
PM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with

TrueFiling and its contents are true to the best of my information, knowledge, and belief.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

5/13/2020

Date

/s/Frederic Cohen

Signature

Cohen, Frederic (56755)

Last Name, First Name (PNum)

Horvitz & Levy LLP

Law Firm
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