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#34(L) 11/13/64

Memorandum 64-101

Subject: Study No. 34(L) - Uniform Rules of Evidence (Revised Preprint
Senate Bill No. 1)

The November meeting is the last chance we have to resolve matters

in connection with the Evidence Code before the bill is introduced.

We have received three letters since the October meeting commenting

on Senate Preprint Bill No. 1. One of these was the report of the State

Bar Committee which we have previously sent to you. The others are:

Exhibit II (blue)-COmments of Office of Legislative Counsel

Exhibit III (pink) -Comments of Professor Davis on Judicial Notice

In this memorandum we indicate the various matters raised by persons

commenting on the preprinted bill and some additional matters raised by

the staff. Comments are directed touard the Revised Preprinted Senate

Bill No. 1 (yellow pages attached) There vere no comments on the sections

not iistdd in this memorandum.

The staff recommendations with reference to the suggestions of the

State Bar Committee are based on the assumption that the Commission will

want to adopt those suggestions whenever possible.

Title

The Legislative Counsel states "Pursuant to your request we have

examined 1965 Preprint Senate Bill No. 1 for adequacy of the title, and

we find the title to be legally adequate."

Section 12

The Legislative Counsel suggests that Section 12 and Section 152
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should provide that the code and the rest of the bill shall become

operative on January 1, 1967.

The State Bar (item 1) suggests in substance that Section 12 be

revised to reads

12. (a) Subject to subdivision (c), this code shall become
egfeettwe BiliTaive on January 1, 1967, and shall govern
proceedings in actions brought on or after that date and also
further proceedings in actions pending on that date.

(b) Subject to subdivision (c), the provisions of Division
8 (commencing with Section 900) relating to privileges shall
govern any claim of privilege made after December 31, 1966.

(c) This code does not apply to any hearing ,commenced
prior to January 1, 1967, which has not been completed_zior to
that date, and the provisions of law in effect on December 31,
19663 shall continue to apply until the completion of such hear-
ing; but this code does apply to any subsequent hearings In such
action.

Division 2 Generally

The State Bar Committee suggests that definitions that are pertinent

primarily to a particular division of the Evidence Code should be contained

in that division. We think this is a good suggestion with respect to some

of the definitions. Accordingly, we make the following recommendation.

Definitions applicable to the Hearsay Evidence Division. In accordance

with the State Bar Oammittee's suggestion (item 2), we suggest that the

definitions of "declarant" (Section 135), "statement" (Section 225), and

"unavailable as a witness" (Section 240) be included in the hearsay

evidence division. Thus, Chapter 1 of Division 10 would be revised to

read;

CHAPTER 1. DEFINITIONS AND aENERAL PROVISIONS

1200. "Hearsay evidence" is evidence of a statement that was made

other than by a witness while testifying at the hearing and that is offered

-2-

MJN 1645



C

C

to prove the truth of the matter stated.

1201. "Declarant" is a person who makes a statement.

1202. "Statement" means (a) a verbal expression or (b) nonverbal

conduct of a person intended by him as a substitute for a verbal expression.

1203. (a) Except as ot4erwise'provided in subdivision (b), "unavail-

able as a witness" means that the declarant is:

(1) Exempted or precluded on the ground of privilege from testifying

concerning the matter to which his statement is relevant;

(2) Disqualified from testifying to the natter;

(3) Dead or unable to attend or to testify at the hearing because

of then existing physical or mental illness or infirmity;

(4) Absent from the hearing and the court is unable to compel his

attendance by its process; or

(5) Absent from the hearing and the proponent of his statement has

exercised reasonable diligence but has been unable to procure his attendance

by the court's process.

(b) A declarant is not unavailable as a witness if the exemption,

preclusion, disqualification, death, inability, or absence of the declarant

was brought about by the procurement or wrongdoing of the proponent of his

statement for the purpose of preventing the declarant from attending or

testifying.

1204. Except as provided by law, hearsay evidence is inadmissible.

This section shall be known and may be cited as the hearsay rule,

1205. [PICK UP SECTION 1202.]

1206. [PICK UP SECTION 1203.]

1207. [PICK UP SECTION 1204.]

1208. [PICKUP SECTION 1205.]
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A check of the revised preprinted bill reveals that "declarant" is

used outside the hearsay division only in Section 210, and "unavailable

as a witness" is used only in the hearsay division. Accordingly, we do

not believe that we need any definition of these terms in Division 2 and

Sections 135 and 240 should be deleted. However, because the word

"statement" is used in many other parts of the Evidence Code, we suggest

that Section 225 be revised to read:

225. "Statement" is defined in Section 1202.

Definitions applicable to Burden of Proof etc. Division. In accordance

with the State Bar Committee suggestion (item 3), we suggest that the

definition of "Burden of Proof" (Section 115) be made Section 500 and

that present sections 500, 501, and 502 be renumbered to follow. We also

suggest that the definition of "Burden of Producing Evidence" (Section 110)

be made Section 550 and that present Section 550 be renumbered as Section

551. We also suggest that present sections 110 and 115 be revised to read:

110. "Burden of producing evidence" is defined in Section
550.

115. "Burden of proof" is defined in Section 500.

Definition of "writing." We do not believe that the State Bar

Committee's suggestion (item 3) is desirable. The word "writings" is used

throughout the code, and we plan to insert cross-references to the defini-

tion under all pertinent sections.

Definition of "witness"

The State Bar suggests the addition of a definition of the word

"witness" to the general definitions in Division 2. If their suggestion

is approved, we believe their suggested definition should be modified as
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follows to carry out their intent:

"Witness" nears [4E] a -erson [wkeee-teE44,w.e.E.y-itiRaeF-EaCa

-efferea-EE-reeelyea-4.1a-evicaefiee] who testifies at the
hearing.

Contrast this suggestion with the existing C.C.P. definition:

A witness is a person whose declaration under oath is
received as evidence for any purpose, whether such declaration
be made on oral examination, or by deposition or affidavit.

The problem under the proposed definition is the status of deponents. Should

a person whose deposition was taken in the action be regarded as.a witness

if the deposition is received in evidence, or should such a person be

regarded as a hearsay declarant?

Several consequences flow from the way in which such a person is regarded.

If he is a witness, he must be afforded an opportunity to explain or deny a

prior inconsistent statement before such a statement can be received in

evidence. Section 770. And such a statement, when received, is evidence

of the matter stated. Section 1235. But if the deponent is regarded as a

hearsay declarant, he need not be given an opportunity to explain or deny

an inconsistent statement and such a statement, when received, is not

evidence of the matter stated. Section 1202.

If the deponent is regarded as a hearsay declarant only, a party --even

though he knows the deponent's deposition is being taken for introduction

in evidence-may deliberately refuse to examine a deponent concerning a

prior inconsistent statement because he knows he will be able to introduce

the inconsistent statement at the trial when the deponent is not available

to explain it away.

Inasmuch as the only problem to be solved by a definition of 'witness"

is that outlined above, we suggest that "witness" be left undefined and that

the problem raised be handled directly. Either Section 770 or Section 1202

Should be modified to state plainly which rules are applicable to inconsist-
.5.
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statements of deponents.

Section 300.

With respect to this section, the Legislative Counsel comments:

(1) From the background material furnished to us we.
understand that the intention is that the Evidence Code
apply only to court proceedings, except as otherwise provided
by statute or rule. We wonder if Section 300 should not
express this intention more clearly.

Our purpose in Section 300 is to indicate that the code applies in

court proceedings except to the extent otherwise provided by statute. We

do not attempt to state when it may be made applicable to other proceedings,

nor is it possible or desirable to indicate what type of authority is

needed to permit an administrative agency or an arbitrator to make the

code applicable in a particular administrative proceeding or in a particular

arbitration proceeding.

Section 311.

The State Bar Committee considers its suggestion on this section

(item 6) to be "most important."

Section 311 states existing law, but the State Bar Committee believes

that "the court should be given further discretion with respect to the

disposition of cases falling within this section, so as to be able to retain

jurisdiction of the case where the ends of justice require it." We are not

sure what problem concerns the bar committee, but we suspect the committee

has in mind a continuance of the matter to provide the parties with time

to research the foreign law. If this is the problem, we do not believe

the section needs revision.

We recommend that no change be made in Section 311.
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Order of .D.1-oof.

At the October meeting, Bob Carlson suggested that the order of

proof in civil actions not tried before a jury should be made clear. We

suggest that a new section be added to the Code of Civil Procedure, to

read:

631.7. Ordinarily, unless the court otherwise directs,
the trial of a civil action tried by the court shall proceed
in the order specified in Section 607.

The Commission may consider this section to be beyond the scope of our

assignment. But the section is a substitute for the following language

which we are repealing:

2042. The order of proof must be regulated by the sound
discretion of the court. Ordinarily, the party beginning the
case must exhaust his evidence before the other party begins.

Proposed Section 631.7 is a more accurate statement than the underscored

language in Section 2042 which we are repealing.

Section 353.

We already deleted this section. (The State Bar Committee (.tem 7)

considered its suggestion that this section be deleted to be "most

important.")

Section 402.

The State Bar Committee considers its suggestion (item 8) on this

section to be "most important."

The Committee suggests that subdivision (c) be deleted. As the

Committee points out, this provision works a substantial change in existing

law. "It is believed by the Committee that Section 402(c) would work far

greater harm than would be justified by the magnitude of any problem it

-7-
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might cure.- In view of this opposition to subdivision (c), the staff

suggests that it be deleted.

Treatment of spontaneous and dying declarations under Sections 403 and 405.

Although the Committee does not consider its suggestion on this matter

(item 9) to be °most important," the committee apparently suggests that the

jury be giVen a "secOnd-cradk" on spontaneous and dying declarations--i.e.,

that if the judge admits the hearsay statements, he instruct the jury to

disregard them if the jury does not find that the foundational requirements

for their admission existed. The staff believes that no change should be

made in the statute.

Treatment of confessions under Sections 403 and 405.

The Committee considers its suggestion on this matter (item 10) to be

"most important." The Committee suggests that we. restore the "second -

crack" doctrine on confessions and admissions of criminal defendants. See

discussion in Committee's report at pages 6-7. This matter also concerned

some of the members of the Assembly Subcommittee on law Revision. We believe,

however, that most of them were satisfied with our explanation that the change

would not be detrimental to criminal defendants.

The staff makes no recommendation on this matter. If a change is to

be made, subdivision (b) of Section 405 should be revised to read:

(b) If a preliminary fact governed by this section is also a fact

in issue in the action:

(1) The jury shall not be informed of the court's determination as to

the existence or nonexistence of the preliminary fact.

(2) If the proffered evidence is admitted, the jury shall not be

instructed to disregard the evidence if its determination of the fact

differs from the court's determination of the preliminary fact; but, if
-8-

MJN 1651



the preliminary fact is the voluntariness of a confession or admission of

a defendant in a criminal action, the court shall instruct the jury to

determine whether the confession or admission was voluntary and to disregard

the confession or admission if the jury determines that it was not voluntary.

If this change is made, subdivision (b) of Section 402 should be

revised to read:

(b) The court may hear and determine the question of the admissibility

of evidence out of the presence or hearing of the jury;.41a4-4a-a-er4w4fial

aegilea7-4ke-ggldHt-skall-lileaF-aRia-detepleltae-the-EIResela-E4-the-admisst414-.6y

sf-a-esafese4eis-e1P-a4w4ss4eta-rgf-tke-defes.4aRt-slat-ef-tlie-pfeeftee.and-heaw4Rg

og-the-61aiay.

-9-
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Division 4--J:dic:_al Fo-,:df!e

Both Professor Davis (Exhibit Iii) and the State Par Committee had

comments on this division.

Please read with care the letter from Professor Davis. He makes

two points:

First, he objects to limiting judicial notice of facts to indisputable

facts. See his discussion on pages 7,-13. We state in the Comment to

Section 450 that the judge may consider disputable factual materials in

construing statutes, determining constitutional issues, and formulating

rules of law. Professor Davis states that this directly contradicts

the clear language of Section 450. Moreover, he states that he believes

it is irrational to allow judicial resort to disputable factual materials

for this purpose and not to allow a judge to resort to these materials for

the purpose of exercising discretion, formulating a decrees making judicial

policy, using judgment, or administering his court.

The only answer to Professor Davis is that these latter cases are

not cases where the judge is taking judicial notice; he is exercising his

discretion or judgment and may use whatever he wishes as long as he does not

abuse his discretion.

Possibly the solution to the problem (if there is one) would be to

insert "law" in place of "statute" in Section 450.

Second, Professor Davis points out that we have eliminated the require-

ment of an opportunity to present information to the judge in cases where

he is taking notice of 'facts" under subdivisions (g) and (h) of Section

452. This is a reasonable construction of the siatute and we believe,

an undesirable rule. We believe that the followinG revisions of the statute

-10-

MJN 1653



C

would meet the problem presented by Professor Davis:

455. (a) With respect to any matter specified in
subdivision (a), (b), (c), (d), (e), or (f) of Section 452 that
is reasonably subject to dispute, before judicial notice of
such matter may be taken) the court shall afford each party
reasonable opportunity to present to the court information
relevant to (1) the propriety of taking judicial notice of the
matter and (2) the tenor of the matter to be noticed.

(b) With respect to any natter specified in subdivision
(e) or (f) of Section 451 or in subdivision (3) or (h) of
Section 452, if any party disputes the taking of judicial notice
of such matter, the court shall afford each party reasonable
opportunity to present to the court information relevant to
(1) the propriety of taking judicial notice of the matter and
(2) the tenor of the matter to be noticed.

(c) If a party disputes the taking of judicial notice of
any matter specified in Section 452 and the court resorts to any
source of information not received in open court (including the
advice of persons learned in the subject matter), such informa-
tion and its source shall be made a part of the record in the
action and the court shall afford each party reasonable opportunity
to meet such information.

Note that under the revised section, an opportunity to present information

is required with respect to any matter of law covered by Section 452 that

is reasonably subject to dispute. This opportunity must be provided

before judicial notice is taken.

Note also that under the revised section, if a party disputes the

taking of judicial notice of any matter of "fact" under Section 451 or 452,

an opportunity to present information must be provided, but such opportunity

need not be provided before judicial notice is taken. Hence, the judge

can take judicial notice of these matters without providing an opportunity

in advance; this eliminates the need for providing such an opportunity

in the great majority of cases when the taking of notice will not be

disputed. Under the present section, no opportunity to present information

appears to be required in such cases.

The State Bar Committee objects ("Most important") to Section 456

(item 12). The Committee prefers the previous version of this section.

-11-
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To rf,eet this objection, the staff suggests that Section 456 be revised

to read:

456. The court shall the earliest practicable tim.
indicate for the record the matter which is judicialJy noticed
and the tenor thereof if the matter judicially noticed is:

(a) A matter specified in subdivision (b), (c), (d), or
(e) of Section 451, or in subdivision (a), (b), (c), (d), (e),
or (f) of Section 452, that is reasonably subject to dispute; or

(b) A matter specified in subdivision (:) or (h) of Section
452 that is of substantial consequence to the determination of
the action.

This revision is consistent with the suggested revision of Section 455.

If the previous recommendations are adopted, subdivisions (c) and

(d) of Section 460 should be revised to read:

(c) When -4akk48 a reviewing court takes judicial notice under
this section of a matter specified in Section 452 t4.at4s-peasemOaly
swisi6eet-te-4ispilte-aR4-sf-sets4iaatial-e@aselise-tee-detepainatiela
ef-tke-aetisH7-tile-pev4!ew-lag-eeliYt-skall-eqmpthe provisions
of subdivisions (a) and (b) of 3ection 455 are applicable if the
matter was not theretofore juOlcially noticed in the action.

(d) If a party disputes Li-aeteiglalitimg the propriety of taking
judicial notice of a matter specified in Section 452 a'42..at-is

eemienably-stfHeet-te-47;spitAe-aitg-eP-sIdlastahVial-eenseeme-te-the
4eteeEimatieh-e£-tile-aetieal or the tenor thereof, z1-; and the .

reviewing court resorts to any source of information not received in
open court or not included in the record of the action 7 (including the
advice of persons learned in the subject matter), the reviewing court
shall afford each party reasona7cle opportunity meet such information
before judicial notice of the matter may be taken.

The Commission may prefer to leave subdivision (d) in the till without change.

Section 451

The State Bar Committee (item 11) suggests that the words "true signifi-

ca:;:',on" in Section 451(e) be changed to "ordinary meaning." We believe that

the actual meaning of words and phrases and legal e:mressions is a matter

that should be judicially noticed. 1 -There expert testimony is necessary

to take judicial notice of words that are not given their "ordinary meaning,"

the parties will have to provide silch expert testimony, but nevertheless

-12-
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the matter will be one of judicial notice. The language 1Te have included

in subdivision (e) is the language of the existing statute.

Division 5 --Burden of Proof etc:

;Je have already revised the preprinted bill to take care of objections

(items 13 14, 15) of the State Ear Committee. The Comment that concerned

the Committee (item 16) has been revised to delete the discussion that

concerned the committee since the discussion no longer is necessary.

Section 600

The State Bar Committee (item 17) suggests a revision of Section 600

to improve the wording of the section. We believe that the revision is

no.t an improvement.

Section 607

The Assembly subcommittee expressed some concern over Section 607.

They were concerned with the distinction created by the section between

penal statutes that now place the burden of proof on the defendant by

exceptions and penal statutes that do so by presumptions. No specific

suggestions were made however..

Section 608

The State Bar Committee (item 18) suggests that this section be

deleted. The staff recommends that the section be deleted. This suggestion

is considered by the Committee to be "most important."

The State Bar Committee suggests the insertion of a now article relating

to inferences in the Evidence Code. The Assembly subcommittee considering

the bill also suggested that some provisions relating to inferences might

well be added.
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,Te do not think that enough can be said about inferences to warrant

the creation of a new article. T..Te think all of the State Bar's suggestions

can be carried out by modifying Chapter 3 on Presumptions as follows:

CHAPTER 3. PiihSUMTIONS AND INFERENC-1S

Article 1. General

600. (a) Subject to Section 607, a presumption is an

assumption of fact that the law requires to be made when another

fact or group of facts is found or otherwise established in the

action. A presumption is not evidence.

CO An inference is a deduction that may logically and

reasonably be drawn from a fact or group of facts found or

otherwise established in the action.

6o4. Subject to Section 607, the effect of a presumption

affecting the burden of producing evidence is to require the trier

of 'fact to assume the existence of the presumed fact unless and

until evidence is introduced which would support a finding of its

nonexistence, in which case the trier of fact shall determine the

existence or nonexistence of the presumed fact from the evidence and

the inferences arlsing therefrom and without regard to the presumption.

Articles 3 and 4 of Chapter 3 of Division 5

The State Bar Committee (item 19) suggests these articles be reversed,

It would not be feasible to attempt to make such a drastic revision at

this late time,

Section 721

The State Bar Committee (item 20) suggests that the words "the

matter upon which his opinion is based and the reasons for his opinion"
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be added at the end of Section 721(a). We have no objections to this

addition.

Section 731

We have already made the revision suggested by the State Bar

Committee (item 21).

Sections 760, 761, 772-774: direct and cross-examination

At the last meeting, the Commission considered a revision of these

sections designed to codify the rule of A. T. 4 S. F. Ry. v. So. Pac. Co.,

13 Cal. App.2d 505 (1936), that a party whose interest is not adverse to

the party who called a witness way not cross-examine the witness. Another

problem considered by the Commission at the last meeting was expressing the

rule of C.C.P. § 2048 that cross-examination extending beyond the scope of

the direct "is to be subject to the same rules as a direct examination."

No action was taken on these problems for lack of time. When the meeting

ended, the Commission had asked to consider the following legislative scheme

to solve both of these problems:

760. "Direct examination" is the examination of a witness

by the party jpeealte.4.51ff] calling him.

761. "Cross-examination" is the examination of a witness

[pFedueed] by [am-aavetPse] a party other than the party calling the

witness.

772. (a) Subject to Section 721, a witness examined by one

party may be cross-examined upon any matter within the scope of

the direct examination by each [aelyeece] other party to the action

in such order as the court directs.

(b) .The cross-examination of a witness by any party whose

interest is not adverse to the party calling him is subject to the

-15- MJN 1658
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same rules that are applicable to a direct examination.

(c) Except in a criminal action where the witness is the

defendant, a party may, in the discretion of the court, cross-

examine a witness upon a matter not within the scope of the direct

examination; but such examination shall be deemed to be direct

examination and the party examining the witness shall be deemed

to be the party who called the witness in regard to such new

matter.

773. Unless the court otherwise directs, the direct

examination of a witness must be concluded before the cross-

examination of the same witness begins.

774. A witness once examined cannot be re-examined as to

the same matter without leave of the court, but he may be re-

examined as to any new matter upon which he has been examined

by another [albrewse] party to the action. Leave may be granted

or withheld in the court's discretion.

The foregoing legislative scheme seems to meet the problems presented

without seriously upsetting the existing scheme.

C
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Section 765.

The State Bar Committee (item 22) suggests in substance that this

section be revised to read:

765. The court shall exercise reasonable control over the
mode of interrogation of a witness so as 122 to make 4.4 such
interrogation as rapid, as distinct, as-itttle-analsytag-te-tke
w4tHees; and as effective for the ascertainment of the truth,
as may be, and (b) to protect the witness from insult and abuse.

We believe that this is a significant improvement in the section and recom-

mend approval of this change. The revision is one drafted by the Code

Commission in a preliminary draft of its revision of the Evidence Code.

Section 780.

The State Bar Committee considers its suggestions (item 23) on this

section to be of "major importance."

The Committee suggests that the words "and subject to Section 352"

be inserted after the phrase "Except as otherwise provided by law." We

strongly urge that this change not be made. There are many sections which

are subject to Section 352 and we have not included a similar phrase. We

suggest that a cross-reference to Section 352 (which is a provision of law

that otherwise provides) will be sufficient. The Comment to Section 780

also will indicate that Section 780 is subject to Section 352.

The Committee recommends the insertion of the words "of the witness"

in line 50 following the word "conduct." This is an undesirable change,
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since inconsistent testimony by another witness may be considered in

testing the credibility of a witness. See Section 780(i).

Section 788.

At the hearing of the Assembly Subcommittee on Law Revision, some

subcommittee members indicated that, in their opinion, Section 788 in its

present form has no chance of legislative approval. At the last meeting,

Mr. Ringer from the Office of the Attorney General demonstrated that what

we now provide in the Evidence Code will not operate in a sensible manner.

The State Bar Committee also suggests revision of this section (items 24,

25, and 26) (changes the Committee considers to be "most important"). In

view of this expression of opposition, and with a knowledge of the strong

opposition of law enforcement officers, the staff suggests that subdivision

(a) of Section 788 be revised to read:

(a) Subject to subdivision (b), evidence of the conviction
of a witness fee of a crime is admissible for the purpose of
attacking his credibility only if the court, in proceedings held
out of the presence and hearing of the jury, finds that:

(1) An essential element of the crime is dishonesty or
false statement; ee-Alse-iR*ee*Ien-40-deeeive-se-4efrattdf-ami

(2) The crime is a felony or, if committed in this State,
is.ote punishable as a.felony; and '

(3) The witness has admitted his conviction for thecrime
or the party attacking the credibility of the witness has produced
ccmpetent evidence of the conviction.

The staff also suggests that the following additional paragraph be added to

subdivision (b):

(6) A period of more than 10 years has elapsed since the
date of his release from imprisonment, or the expiration of
the period of his parole, probation, or sentence, whichever is
the later date.

Subdivision (6) is the substance of the suggestion of the State Bar Committee

(item 26).

The State Bar Committee also is concerned (item 25) that it is unclear
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whether the party attacking credibility need show the absence of any of

the circumstances specified in subdivision (b). In this respect, subdivi-

sion (b), as presently drafted, is consistent with other sections. The

staff believes that no change should be made in the statute but that this

matter should be made clear by the comment.

Section 800.

The State Bar Committee (item 27) suggests a revision of Section 800

that it considered to be "most important." The revised section is set out

at the bottom of page 16 of their report. The staff considers the suggested

change to be undesirable; the witness should not be permitted to express an

opinion unless it is helpful to a clear understanding of his testimony.

Under the Committee proposal, it appears a witness could express an opinion

on any matter within common experience if it was relevant to a fact in

dispute. Section 800 already provides a broad rule for admissibility of

lay opinion.

The State Bar Committee (item 28) suggests that the words "expressly

permitted by law or is" be inserted after the word "is" in line 41 of

Section 800. The Committee considers this to be "most important." Accordingly,

the staff suggests that the introductory clause of Section 800 be revised

to read:

If a witness is not testifying as an expert, his testimony
in the form of an opinion is limited to such an opinion as is
permitted by law, including but not limited to an opinion that is:

Section 801.

The State Bar Committee in revisions considered to be "most important"

suggests the deletion of the phrase "whether or not admissible" (item 29):
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We believe that this is a highly desirable phrase; it indicates that the

expert ray rely on reports that are hearsay, etc.

The Committee also believes the phrase "commonly relied upon by

experts in forming an opinion on the subject to which his testimony

relates" is unduly restrictive (item 29). We agree, and suggest that

this phrase be revised to read: "that is of a type eemmealy-rellea-ages

by-emyeirts that may reasonably be relied upon by an expert in forming an

opinion upon the subject to which his testimony relates." The last

clause of the section prevents any abuse of this general standard.

Section 802.

In response to a suggestion the Committee considers to be "most

important" (item 30), the staff suggests that the following additional

sentence be added to Section 802; "Upon objection of a party, such natter

must be stated before the witness may testify as to his opinion unless the

court in its discretion otherwise determines." This should satisfy the

Committee and, at the same time, permits the court to dispense with the

requirement where it would be unreasonable to require such matters to be

stated before the opinion is given. This seems to be a reasonable compromise

on this point.

The Committee also suggests (item 31) that the last clause "unless

he is precluded by law from using such reasons or matter as a basis for

his opinion" because it is unnecessary and confusing. We strongly urge

that this clause be retained; it was added at the request of the Department

of Public Works and a number of other persons also voiced objections to

Section 802 which are met by the addition of this phrase. Perhaps the

purpose of the phrase would be better indicated if it were revised to read
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"but a witness does not have a right to state on direct examination any

reason or matter that he is precluded by law from using as a basis for

his opinion." The purpose of the phrase is to permit the adverse party

to object before the reason or matter is stated so that the jury will not

hear the improper reason or matter. It is thought that an instruction to

disregard the improper reason or matter is not sufficient protection.

This is not a matter that the Committee considers to be "most important."

Section 803.

In response to a suggestion (item 32) which the State Ear Committee

considers to be "most important," we suggest that the second sentence of

Section 803 be revised to read: "In such case, the witness may, if there

remains a prcper basis for his opinion, then state his opinion after

excluding from consideration the natter determined to be improper:'

Section 804.

The State Bar Committee (items 33 and 34) suggests revision of

Section 804(b). In light of these suggestions, we suggest that Section 804

be revised to read:

804. (a) If a witness testifying as an expert testifies
that his opinion is based in whole or in part upon the opinion
or statement of another person, such other person may be called
and examined as if under cross-examination concerning the-sR13044
ria44e'e-e; his opinion or statement by any adverse party.

(b) WEless-tRe-pafly-seeking-te-examine-the-persen-tapes-whese
sp3Rea-se-eigatemeRt-41.1e-emre4-w44aess-has-sele4-4as-4ke-Figkt:
arart-frem-CAs-seetAen-48.-aitamine-suek,tersem-as-mief-evess-
emamisatieR4 This section is not. applicable if the person upon
whose opinion or statement the expert witness has relied is (1)
a party, (2) aa-agent-es-eapleyee-a-a-pawty7-434-a-perseR-uAlte4
41:1-4ateFest-w&th-a-paFty-er-fer-Wkese-taKe4ate-beaefit-the-aet4es
ta-taisseeRte4-er-4efes4e4 a person identified with a party within
the meaning of subdivision (d) of Section 776, or 444 LI a
witness who has testified in the action concerning the opinion or
statement upon which the expert witness has relied.
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We believe that this revision takes care of the matters that concerned

the State Bar Committee. In addition, we believe that the persons

mentioned in paragraphs (2) and (3) of existing Section 804(b) are more

fully and accurately described in Section 766(d). Hence, we have substituted

a cross-reference to Section 766(d) for these items.

Section 830

The Committee's conrPnt concerning Section 830 (item 35) is no longer

significant since Section 830 has been deleted.

Opinion as to value of property or compensation.

In a change considered to be "most important," the Committee suggests

(item 36) that an additional section be included to deal with lay opinion

as to the value of property and services. We believe that this is

unnecessary in view of the suggested revision of Section 8C0 to.recognize

that lay opinion may be given on matters permitted by law.

Section 870

The Committee suggests (item 37) that subdivision (b) be clarified.

Subdivision (b) might be revised to read:

(b) The witness was a subscribing witness to a writing,
the validity of which is in dispute, signed by the person
whose sanity is in question and his opinion relates to the
sanity of such person at the time the writing was signed; or

Since subdivision (b) is language of an existing statute, we question whether

this revision is necessary or desirable.

Section 894

The Committee (item 38) believes that it should be made clear that

a party may call his own expert witness. By implication this is permitted

by Section 894. However, we agree that it should be made clear and suggest

that the last sentence of Section 894 be deleted and a new section --Section

897 --be added to read:
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897. Nothing contained in this chapter shall be deemed
or construed to prevent any party to any action from producing
other expert evidence on the matter covered by this chapter; but,
where other expert witnesses are called by a party to the action,
their fees shall be paid by the party calling them and only
ordinary witness fees shall be taxed as costs in the action.

The proposed section is based on Section 733 of the Evidence Code.

Section 895

The Committee (item 39) notes (but does not recommend) a change that

has been proposed (in a report of the Committee of the State Bar Conference)

to this section. The change is an important substantive change and one

that the staff considers undesirable. We strongly urge that it not be

made.

Section 896

The Committee also notes (item 39) a constitutional question with

respect to Section 896. Section 896 may operate to resolve the issue

against the defendant if he refuses to take a blood test. The question

is in part whether a blood test can be required of a criminal defendant.

We do not believe that any attempt should be made to revise the statute

in light of this constitutional question. (We took the position in our

original self-incrimination recommendation that a blood test could be

required of a criminal defendant.) This is not a matter that the Committee

considers to be "most important" nor does the Committee recommend that

any change be made in the statute.

Section 912

We have revised the Comment as suggested by the State Bar Committee

(item 42).

-23- MJN 1666



Section 914

The Ccimmittee notes (item 40) that Section 9l4 will require the

State Industrial Accident Commission, for example, to obtain a court

order compelling a witness to answer before he may be adjudged in contempt

for refusing to disclose privileged information. The Subccmmittee on

Jaw Revision seemed to take the view that Section 914 was a reasonable

requirement. Hence, we urge that the Commission reaffirm its decision at

the October meeting not to limit this section.
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Section 958

The Committee suggests (item 41) that the phrase "including but not

limited to an issue concerning the adequacy of the representation of the

client by the lawyer" be deleted. Although the Cornission discussed this

at the last meeting and determined tc retain the phrase, we believe that

the revised comment to this section makes this matter entirely clear and,

hence, we see no reason why we should not accept the suggestion of the

State Bar Committee:

Section 981

The State Bar Committee strongly urges (item 42) that Section 981 be

deleted. We believe that the deletion of this section would be highly

undesirable. In People v. Pierce, 61 A.C. 977 (Oct. 1964)0 the Supreme

Court held that a husband and wife vho conspire only between themselves

against others cannot claim immunity from prosecution for Conspiracy on

the basis of their marital status. The court pointed out that the contrary

had been the rule in California since 1889 and overruled cases holding

that a husband and wife could not conspire between 'themselves. The court

stated:

The present case involves; not one spouse who has conspired
with third persons against the other spouse, but a husband and
wife who together have conspired against others. They now raise
the stale contention that they should be protected from the law
of conspiracy in the interest of their domestic harmony: The law;
however, poses no threat to their domestic harmony in lawful
pursuits: It would be ironic indeed if the law could operate to
;;rant them absolution from criminal behavior on the ground that
it was attended by close harmony. Their situation is akin to
that of a husband and wife who can both be punished for Committing
a crime when one abets the other. [Citation omitted.] Moreover,
even in such situations domestic harmony is amply protected, since;
uith certain exceptions not relevant here, one 'spouse cannot testify
against the other without the consent of both.
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It is im7ortant to note that the D:f.ance Ccde ..C313 spouse

a privilege not to testify against her spouse. Thus, t1.7._ -protection

referred to by the court is still retained so long as =v spouses do not

testify. However, if both spouses are parties and one spouse does

testify, that spouse may be compelled to disclose a communication that

was made, in whole or in part, to enable or aid. anyone to commit or plan

to commit a crime or a fraud because of Section 981. In addition, even

thoegh neither spouse testifies, Sec- ion 981 provides an exception that

permits an eavesdropper to testify. (Under existire: law, the eavesdropper

cai testify because the marital communications privilege does not prevent

his 'testimony as to any marital communication.)

In connection with Section )b1, as indicated above, it is important

to note that the privilege for confidential marital communications has

been broadened to provide protection against disclosure of such communica-

tions by anyone, while the existing law is limited preventing disclosure

by a spouse. In view of this broad scope of the marital communications

privilege, it will operate to exclude what often ill be important evidence of

the conspiracy.

The basic policy ouestion is whether the marital privilege is to provide

pretection to communications made to enable or aid one to commit or plan to

commit a crime or fraud. To say that two persons may conspire together with

immunity merely because they are married seems undesirable as a matter of

public policy. As the court states in the Pierce case: 'There is nothing

in the contemporary mores of married life in this state to indicate that

either a husband or wife is more subject to losing himself or herself in

the criminal schemes of his or her spouse than a bachelor or a spinster

is '.a losing himself or herself in the criminal schemes of fellow conspirators.
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Spousehood may afford a cover for criminal conspirac. It should not

also afford automatically a blanket of immunity from criminal responsibility."

It is not unlikely that the Supreme Court would recognize the

exception provided by Section 981 if an appropriate case were presented.

But if we do not provide this exception in the statute, it will not exist;

the court cannot create exceptions to the privilege,for under the Evidence

Code such exceptions may be created only by statute.

Section 1010

During the last year, we have received comments from a number

of Persons suggesting that the definition of "psychotherapist" be

limited to psychiatrists and certified psychologists. The Commission has

consistently refused to so limit the definition.

Hr. Westbrook states the situation well, the staff believes, in his

report to the State Bar Committee:

c. Serious problems arise from the over -lapping definitions
of "patient" in Sections 971 and 1011. For the physician -patient
privilege, "patient" is defined as a person who consults or submits
to an exarination by a physician "for the purpose of securing a
diagnosis or preventative, palliative or curative treatment of his
physical or mental or emotional condition." For the psychotherapist -
patient privilege, the words "Physical or" are eliminated but the
words "mental or emotional" remain. How then is a judge to tell
when consultation with a physician is in his role as such or in his
role as "psychotherapist." The comment to Section 1010 wisely points
out that many doctors who are not psychiatrists render valuable
service in that field and that the line between organic and psycho-
somatic illness is indistinct. However, these two considerations
are at odds with each other and the problem posed above can be
revolved in only one of two ways, neither of which is completely
satisfactory. On the one hand, the definition of "psychotherapist"
can be narrowed so as to include only psychiatrists and certified
psychologists. On the other hand, the physician -patient privilege
can be narrowed to include only consultation as to "physical"
condition. Of the two alternatives, the writer favors the former.
'requiring the courts to determine whether a condition is "physical"
as distinguished from "mental or emotional" before determining which
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privilege applies is just not practical. On the other hand,
disclosures which require greater protection than afforded
by the physician -patient privilege will be made infrequently
to a physician who is not or is not reasonably believed to
be a psychiatrist.

The staff strongly prefers the alternative of limiting the definition of

psychotherapist to include psychiatrists and certified psychologists. It

is difficult to limit the physician -patient privilege to only cases

involving "physical " ailments, since most ailments are in fact based in

part on emotional factors. Accordingly, we suggest that Section 1010 be

revised to read:

1010. As used in this article, "psychotherapist" means:

(a) A person authorized, or reasonably believed by the

patient to be authorized, to practice medicine in any state or

nation who devotes a substantial portion of his time to the

practice of psychiatry; or

(b) A person certified as a psychologist under Chapter 6.6

(commencing with Section 2900) of Division 2 of the Business and

Professions Code.

In view of the fact that a substantial number of persons have objected to

the definition of "psychotherapi-st," we believe .some revision is desirable.

The;fate Bar Committee states that this matter is "most important."

Section 1060

The State Bar Committee (item 45) suggests that the "trade secret"

privilege be deleted or limited. Accordingly, we suggest that Section

1060 be revised to read:

1060. If he or his agent or employee claims the privilege,

the owner of a trade secret process or development or of secret
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research has a privilege to refuse to disclose she secret;

and to prevent another from disclosing it, if allowance

of the privilege will not tend to conceal frauC, or otherwise

work injustice.

This revision will matte the section consistent with the discovery statute

which provides protection against Cliscovering 'secret processes,

developments, or research." The State Bar Committee considers this

matter to be "most important."

Section 1150

The State Bar Committee's objection (item 47) concerning the Comment

to this section can be met by revising the Comment. We will do this.

The State Bar objects to the .enlargment of the scope of inquiry

into jury misconduct. See item 46. This is a policy matter for the

Commission. We believe that our recommendation mai:es sense. It should

be noted that the members of the Assembly Interim Committee on Law

Revision had same concern about this change in law.

DIVISION 10. HEARSAY EVIDENCE

General format

Though recognizing the lateness of their suggestion, the Committee

sug:ests (item 50) that consideration be given to clanging the format of

stating the exceptions to the hearsay rule. The staff recnmmPnds against

this suggestion for two reasons. First, the suggested format is not

technically accurate because the hearsay rule is applicable to each of the

me. Hers stated in the exceptions; thy are merely exceptions to a rule that
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is applicable to'the situation. Jecond we are committed to the present

format not only in the hearsay division itself but also in numerous other

sections scattered throughout the :vidence Code. It would be extremely

wasteful and conducive to error to completely overhaul the present format

at this late time.

Section 1200

'je have revised subdivision (a) because the noun modified by the final

"that is" clause is not immediately clear without the revision.

Section 1202

The Commission directed the staff to revise this section, but did

not approve any specific language. We suggest the Tollowing:

1202. Evidence of a statement or other conduct by a
declarant that is inconsistent Tyith a statement by such
declarant received in evidence as hearsay evidence is not
inadmissible for the purpose of attacking the credibility of
the declarant though he is given and has had no opportunity
to explain or to deny such inconsistent statement or other conduct.
Any other evidence offered to attack or support the credibility
of the declarant is admissible if it would have been admissible
had the declarant been a witness at the hearing.

Section 1203

Section 1203 should be consistent with Section 004 (see discussion,

supra, concerning Section 804). We believe the Co:I:dtteels suggestion

(item 49) can best be effectuated by the following:

(a) Pmeept.'-as-pp.eviiied-la-swIdivg.siams-4,-,34-an4-.(e}3 The
declarant of a statement that is admitted as hearsay evidence
may be called and examined as if under cross-exAmination
concerning the statement aa4-its-s4heet-matiilep by any adverse
party.

(b) Waless-tie-pasty-seeking-te-emamilae--;ke-aetlaYaht-has
,'61.ie-14ght-apar-t-fFe6k-tiais-seeem-te-eYess-eHakhe-161=e-laeelavallt

Fih-tae-aetiaR7 This section is not applicable if the declarant
is (1) a party, (2) ali-agent,--par4mevy-er-empl6yee-e-P-a-apV7
434-a-teFselliteel-iK-41ateees'-i-wttk-a-aagy-sy-26-12-wlise-imae4iate
'kthefi4-'414e-aetlem-ls-psseali-4e4-ap-4@fead9,47 a person identified
with a party within the meaning of subdivision (d) of Section 776,
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or 444 (3) a witness who has testified in the action
concerning the statement .

Section 1224

The staff takes no position with respect to the Committee's opposition

to 2,ection 1224 (see item 51); this is a question of policy to be

determined by the Commission. The Committee considers the deletion of

this section to be "most important." It might be helpful, however, to

indicate that the section has limited application. Thus, it applies only

to unauthorized, nonspontaneous, noninculpatory statements of agents,

partners, or employees.

L;ection 1224 is based on UM Rule 63(9)(a). It goes beyond existing

California law since the only statements admissible under existing law are

those that the principal has authorized the agent to make.

No action need be taken in regard to the Committee's second suggestion

(item 52) if the Commission approves the Committee's first suggestion in

regard to Section 1224. However, if the Commission rejects the Committee's

suggestion in this regard, subdivision (d) of Section 1224 should be revised

to read:

(d) The evidence is offered either after the court is
persuaded of the facts specified in subdivisions (a) and (b)
or, in the court's discretion as to the order of proof, subject
to such proof.

Section 1226

Commissioner Sato suggests that Section 1226 Coes not indicate

clearly enough that a declarant's admission of a party's nonliability is

adrissible under 1226. He suggests that it be revised to read as follows:

1226. Whgn a right L [..-±2] title or interest in any property
or claim asserted by a party to a civil action requires a deter-
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mination that a right 2. [sr] title , or interest exists or
existed in the declarant, evidence of a statement made by
the declarant during the time the party now claims the
declarant was the holder of the right , [Bp] title , or

interest is as admissible against the party as it would be if
offered against the declarant in an action involving that
right 2. [932] title , or interest.

Section 1227

The staff has no objection to the Committee's suggestion (item 53)

to divide Section 1227 into two separate sections to read:

1227, Evidence of a statement by a mincr child is not
made inadmissible by the hearsay rule if offered against the
plaintiff in an action brought under Section 376 of the Code
of Civil Procedure for injury to such minor child.

1228. Evidence of a statement by the deceased is not
made inadmissible by the hearsay rule if offered against the
plaintiff in an action brought under Section 377 of the Ccde of
Civil Procedure.

Section 1237

The staff recommends against the Committee's suggestion (item 54) to

limit the writings admissible under this exception to those that are

recorded verbatim or that the witness himself authenticated at the time

the statement was made. We oppose this suggestion because it is too

limiting. For example, if an eyewitness to an accident narrates in detail

the things that he observed at the scene and a person records only the

pertinent information narrated, such as the color of the vehicle involved,

its license number, and a description of the driver, it would seem much

too limiting and inappropriate to exclude such a writing merely because

it did not record verbatim the witness' account of what he was doing at the

time, where he had came from, how he was feeling, the shock he experienced

at seeing the incident, and like matters. It would seem to be a sufficient

guarantee of trustworthiness to satisfy the requisites already specified in
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subC,ivisions (a) -(d) of Section 1237, and particularly subdivisions (c)

and (d). If the witness who recorded the statement satisfies the condition

specified in laaragraph (d) by testifying to the accuracy of the recorded

statement, this would seem to be a sufficient guarantee of its trustworthiness

without also requiring similar authentication by the declarant at the time

the statement was made or a verbatim recording of what was said on the

previous occasion. The Committee dces /22t consider its suggested revision

to be 'most important."

Section 1241

The staff takes no position on the Crwmitteets opposition to Section

1241 (iteia 55). This is a question of policy to be determined by the

Coladission. Section 1241 is based on URE Rule 63(4)(a). Although the URE

comment to this rule states that it is a well -recognized exception, no

California case in point has been found. The matters made admissible by

Section 1241 might now be admissible under the res zestae rationale, and

the Commission at one time believed. this exception be desirable in order

to clarify an otherwise obscure matter. The Committee considers the deletion

of this section to be "most important."

Section 1242

The staff concurs in the substance of the Committee's suggested revision

of Section 1242 (item 56) and suggests the following language to accomplish

this result:

1242. Evidence of a statement made by a dying person
respecting the cause and circumstances of his death is not
made inadmissible by the hearsay rule if the statement was
made upon his personal knowledge and was made under a sense
impending death and in the belief that there was no hope
of his recovery.

of
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Section 1250

Cur Comment to this section explains that under existing law "a

statement of the declarant's state of mind at the time of the statement

is admissible when that state of mind is itself an issue in the case.

. A statement of the declarant's then existing state of mind is

also admissible when relevant to show the declarant/0 state of mind at

a time prior to the statement." The first statement clearly appears in

Section 1250(a)(1). The second statement is contained in Section 1250, if

at all, in Section 1250(0(2), The rationale seems to be that the then

existing state of mind is evidence of a previously existing state of

mind from which an inference to the declarant's acts or conduct is permissible.

But, if the previously existing state of mind is the only matter in issue,

it is difficult to see any basis for admissibility under Section 1250.

This apparently is a change in the California law tat we didn't intend.

We think the defect may be cured by revising paragraph (1) to read:

(1) The evidence is offered to prove [frAela-tkeR-eHistlag]
the declarant's state of mind, emotion; or physical sensation when
it is itself an issue in the action; or

The staff believes that the statement in subdivision (b) of Section

1250 is sufficiently clear in meaning as stated and recommends against

the Committee's suggested revision (item 57), Subdivision (b) excludes

evidence that is otherwise admissible under this section when it is offered

to prove the fact remembered or believed, This is clearly stated in the

existing subdivision but is not accuratly reflected in the Committee's

suggested language,

Sections 1271(b) and 1280(b)

The staff recommends against the suggested addition (item 58) to

- 34-
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this subdivision of language that appears to be too reotrictive. The courts

now require such personal knowledGe where such a requirement is necessary

to show a record's trustworthiness. But, construed literally, the

suggested language would exclude data detected and recorded by machine

because based on no one's personal hnowledge. Requirinc the judge to be

persuaded of a record's trustworthiness seems a sufficient basis for

admissibility. Moreover, the present language retains existing law. The

Conrnittee considers the suggested revision to be most important."

Sections 1282 and 1283

These sections codify existing statutory provisions. Hence, we oppose

the substance of the Committee's suggestion (item 59) to restrict the

applicability of these sections to courts only. Any restriction of the

typo suggested by the Committee would materially change the existing law

which we do not believe is warranted in this case.

Section 1290

e approve the Committee's suggestion (item 60) to delete the words

"or affirmation" appearing in the introductory clause at line 25. The

definition of "oath" (Section 165) is sufficient to include affirmation.

Sections 1291 and 3.292

Tie recommend against the Committee's suggestion (item 61) to revise

subdivision (a) of Section 1292 to include paragraph (1) thereof in the

introductory clause. This is because paragraphs (1) and (2) of Section 1291(a)

are stated in the disjunctive while paragraphs (1) (2), and (3) of Section

1292(a) are stated conjunctively. Hence, it is apparent from the face of

of 'jection 1292(a) that three conditions must be satisfied, while as to

subdivision (a) of Section 1291, only two conditions need be satisfied:

-35-
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unavailability of the declarant and either of the conditions specified

in -1,al-acraph (1) or paragraph (2)-

Secicns 1290-1252 (Article 9)

'Jo oppose the Committee's sumestion (item 62) to add a section to

Article 9 to make it clear that the discovery provisions in the Code of

Civil Procedure govern the admissibility of depositions in the same action.

We believe that a section such as that suggested would be unduly confusing

since there is nothing in Article 9 that casts doubt upon the validity

of the Code of Civil Procedure provisions, We will include under Article

9 a cross-reference to the provisions of the Code of Civil Procedure

governing the admissibility of depositions in the same action.

Section 1451

On page 68, line 35, after "Title 4," "Part 4," should be inserted.

Civil Code Sections 3544-3548

The new Maxims of Jurisprudence added to the Civil Code do not sound

to the Legislative Counsel like maxims of jurisprudence, "or, at any rate,:

do not seem to be of the same character as the principles expressed in

present Sections 3510-3543 of the Civil Code," See item 3, Exhibit II.

Section 152 (of Preprint Senate Bill No. 1)

In accordance with the suggestion of the Legislative Counsel, this

section should be revised to read:

152. Sections 2 to 151 of this act shall -:ialie-effeet

become operative on January 1, 1967.

-36..
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STATE BAR OF CALIFORNIA

COMMITTEE TO CONSIDER THE UNIFORM RULES
OF EVIDENCE

November 2, 1964

Comments upon the proposed Evidence Code

The following comments are directed to the pro-

visions of the proposed Evidence Code as they appear in

the initial printing of Preprint Senate Bill No. 1. For

convenience of reference, the recommendations of the Com-

mittee are numbered serially. Those recommendations con-

sidered by the Committee to be most important are marked

by an asterisk. While the Committee believes that these

recommendations are reasonably complete, additional re-

commendations may be forthcoming upon further study.

DIVISION 1. PRELIMINARY

PROVISIONS OF CONSTRUCTION

1. The effective date provisions of Section 12

are susceptible to the interpretation that the rules of

evidence would change in a hearing in progress on December

31, 1966. Such a result would work manifest injustice by

making different rules of evidence applicable to different

parties and different witnesses in the same hearing. The

Committee suggests a proviso making it clear that the rules

of evidence in effect upon the commencement of any hearing

in progress on December 31, 1966 shall continue to apply

until the close of such hearing. There is no objection

to making the new rules applicable in subsequent hearings

In the same action.
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DIVISION 2. WORDS AND PHRASES DEFINED

The Committee is of the view that the definitions

in this division should be confined to those of general

application throughout the Code, while definitions having

primary application to particular divisions should be con-

tained within those divisions. As now drawn, the Code does

not purport to include all definitions in Division 2. For

example, definitions relating to the method and scope of

examination are included in Sections 760, 761 and 762 and

definitions having primary application to privileges are

contained in Sections 900-905, inclusive. However, Division

2 does contain several definitions which have primary, if

not exclusive, application to a particular division.

The inclusion in the general definition division

of some provisions having primary application to particular

divisions may result in their being overlooked under some

circumstances. To some extent, the inclusion of highly

specialized definitions in the general definition division

leads to confusion because the significance of the definition

is not immediately apparent. Conversely, the inclusion of

specialized definitions with the particular subject matter

to which they relate facilitates understanding of that

subject matter.

2. The foregoing views apply with particular

force to those definitions which relate primarily to the

hearsay rule. These include the definition of "declarant"

in Section 135, the definition of "statement" in Section 225

and the definition of "unavailable as a witness" in Section

240. These definitions could well be incorporated in the

2.
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hearsay division as they were in earlier drafts of the Code.

If the Commission is of the view that reference to these

definitions in the general definitions section is important,

the problem could be handled as in Section 150, which simply

states that "hearsay evidence" is defined in Section 1200.

3. The Committee's view also applies to the de-

finitions of the "burden of producing evidence" and "burden

of proof" contained in Sections 110 and 115. These definitions

have peculiar application to Division 5 and the presentation

of that subject matter will be more comprehensible if these

two definitions are included within that division.

4. To a lesser extent the same concept applies to

the definition of "writing" in Section 250, which has special

significance in connection with Division 11. However, in

this instance, it is probable that the word has application

in a number of other divisions and it may be that the problem

could best be solved by inserting a section in Division 11

referring back to the definition of "writing" in Section 250.

5. The Committee is also concerned by the absence

of any definition of the word "witness." At present, the

Commission proposes to leave the definition of witness in

Section 1878 of the Code of Civil Procedure intact as a part

of the miscellaneous provisions of that Code. Undoubtedly,

some definitions of the word is necessary in the Code of

Civil Procedure. However, the Evidence Code uses the word

"witness" in a restricted sense. For example, the provisions

relating to the hearsay exception regarding former testimony

treat witnesses at former hearings or trials of the same

action and witnesses in all other actions or proceedings

3.
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simply as declarants. The Committee suggests the following

definition:

"'Witness' is a person whose testimony under

oath is offered or received in evidence at the

hearing."

The only problem occurring to the Committee under this

definition is the status of persons testifying at depositions

in the same action. However, in view of our liberal discovery

rules, the principal impact of the Evidence Code upon deposi-

tion procedure is in connection with privileges and that

division is made broadly applicable to all proceedings in

which testimony can be compelled by the special definitions

contained therein.

DIVISION 3. GENERAL PROVISIONS

*6. Section 311(b) gives the court only two alter-

natives where foreign law is applicable and the court is

unable to determine it. If the first of these alternatives

is unavailable, the court can only dismiss the action without

prejudice. This action can be extremely drastic in situations

where there are problems under the statute of limitations

or problems in reobtaining personal jurisdiction of non-

resident defendants. The Committee is of the view that the

court should be given further discretion with respect to the

disposition of cases falling within this section, so as to be

able to retain jurisdiction of the case where the ends of

justice require it.

*7. Section 353 is based upon U.R.E. 3. In its

tentative recommendation and study on Article I, dated

April, 1964, the Commission disapproved this rule. The

4.
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Commitee approved the Commission's position at that time

and still believes that the reasons given by the Commission

in the tentative recommendation and study are valid. In

jurisdictions where the narrowing of issues before trial

is not as highly developed as in California, there may be

reason for a provision similar to Section 353. In California

the situations where Section 353 would have meaningful

application are relatively few. On the other hand, substan-

tial injustice could result from arbitrary determination of

a court that there was no bona fide dispute as to a parti-

cular fact despite the protestations of a party to the con-

trary. Many times the significance of a particular fact

may be lost upon the court until a trial is well advanced

and the efficient administration of justice is not likely

to be significantly impeded by reserving to the parties

the determination whether a particular fact is indeed in

dispute. The Committee therefore recommends that Section

353 be deleted.

* 8. Section 402(c) provides that, in determining

the existence of a preliminary fact, exclusionary rules of

evidence do not apply except for Section 352 and the rules

of privilege. This provision works a substantial change in

existing California law. In actual litigation, the deter-

mination of a preliminary fact may be as important or more

important than other phases of the trial. It is seldom

that admissible evidence is excluded under existing practice.

On the other hand, the proposed change in the law would

permit the admission of highly prejudicial evidence even

where the preliminary fact was shown solely by evidence

which would be otherwise inadmissible. In the draft comment

5.
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to this section distributed on October 19, 1964, the Com-

mission hypothesizes the exclusion of a spontaneous declara-

tion where the only evidence of spontaneity is the statement

itself or the statements of bystanders who no longer can be

identified. It is difficult to see how such a statement

could be admitted even under the proposed change unless there

existed circumstantial evidence of spontaneity, which in any

event would be admissible. It is believed by the Committee

that Section 402(c) would work far greater harm than would

be justified by the magnitude of any problem it might cure.

9. The Committee is divided in its view with res-

pect to the treatment of spontaneous and dying declarations

under Sections 403 and 405. A substantial segment of the

Bar believe that the determination whether the requisite

standards of these hearsay exceptions have been met should

be subject to final determination by the jury. The Committee

believes that the structure of these sections would not be

seriously affected by recognizing this sentiment and that

the addition of a subdivision (5) to Section 403(a) would

assure more uniform support from the Bar. This additional

subsection could read as follows:

"The proffered evidence is a statement

subject to the provisions of Article 4 of

Division 10 of this Code and the preliminary

fact is whether the requisite standards of a

hearsay exception contained in said article

have been met."

*10. The Committee believes that the impact of

Sections 403 and 405 in the area of confessions is un-

desirable. A criminal defendant should have the right to

6.
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have a jury determine all material aspects of the case per-

taining to his guilt. Assuming a case in which a confession

plays an important part, the mere fact of the confession may

have a prejudicial effect with the jury. While it is true

that under Section 402(b) the defendant may request that the

evidence as to the voluntariness of the confession be heard

before the jury, it is likely that the court will instruct

the jury that such evidence went to a question that was not

theirs to determine and which they must disregard. Even

without such an instruction, the defendant would lack the

benefit of having the jury instructed on the significance

of voluntariness in a confession. Generally, the Evidence

Code protects the rights of the criminal defendant. The

ultimate determination of the voluntariness of a confession

should be finally determined by the jury for this same

reason.

DIVISION 4. JUDICIAL NOTICE

11. Section 451(e) has been added since the

tentative recommendation and study of the Commission re-

lating to judicial notice under date of April, 1964. It

is based directly upon the language of subdivision 1 of

Section 1975 of the Code of Civil Procedure. While no

difficulty appears to have arisen under the Code of Civil

Procedure language, the term "true signification" implies

a single or precise meaning of words and phrases and legal

expressions which is contrary to experience. The Committee

suggests that it would be more accurate to state that the

"ordinary meaning" of all English words and phrases and of

all legal expressions may be judicially noted. This

7
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phrasing would recognize the possibility of extraordinary

meanings which are the subject of proof in appropriate

situations.

*12. As now drawn, Section 456 requires the judge

to indicate promptly in the record matters he proposes to

judicially notice only if they are "reasonably subject to

dispute." This injects a subjective factor on which reason-

able minds might well disagree and upon which the parties

are entitled to be heard. In the tentative recommendation

and study on this subject dated April, 1964, the Commission

recommended an indication in the record at the earliest

practical time as to all matters of which judicial notice

was being taken, except those in Section 451(a). The rea-

sons given by the Commission at that time for this require-

ment are sound and the Committee recommends that the Com-

mission return to its April, 1964 position. For the reasons

stated in the preceding paragraph, the Committee does not

believe that subdivision (e) of Section 451 should be made

an exception to this requirement.

DIVISION 5. BURDEN OF PRODUCING

EVIDENCE, BURDEN OF PROOF AND PRESUMPTIONS

13. The Committee is of the opinion that placing

the provisions relating to the burden of producing evidence

before those relating to the burden of proof is illogical

and confusing. The Committee suggests reversal of the order

of Chapters 1 and 2 of this division.

*14. The Committee is strongly of the view that

the second sentence of Section 510 is unnecessarily obscure

8.

MJN 1689



and confusing. The Committee agrees that the burden of

proof does not always lie on the party having the affirmative

of the issue. However, in most situations where the burden

of proof should not be placed on the party having the affir-

mative of the issue, the policy considerations suggested by

the present text of the second sentence of Section 510 (and

perhaps other policy considerations) will have resulted in

a rule of law placing the burden. In the absence of such

rule of law, there is no sound reason why the second sentence

of Section 510 should not read:

"Otherwise the burden of proof is on the party who

has the affirmative on the specific issue."

Adoption of this approach would mean that future assignments

of burden of proof to parties other than those having the

affirmative of an issue could be made only through legislative

enactment. However, this result is appropriate where such

assignment depends upon considerations of public policy.

The approach here suggested has the virtue of definitness

and certainty with resulting fairness to litigants which

cannot exist if the assignment of the burden of proof is

not determinable until such time as the trial judge may

reach a decision on the specific issue.

*15. The Committee is also strongly of the view

that the second sentence of Section 500 is abstruse, obscure

and confusing. In the assignment of the burden of producing

evidence, policy considerations will play a part but it is

doubtful that their role will be as strong or as definite

as with regard to the burden of proof. In any event, there

is no sound reason why the burden of producing evidence

should be left in limbo until a particular issue comes up in

9.
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the course of a trial. If policy considerations indicate

that the burden of producing evidence should be assigned

to someone other than the party having the affirmative of

the issue, they will have found expression in a rule of

law. Therefore, the Committee suggests that the second

sentence of Section 500 read as follows:

"Otherwise the burden of producing evidence

is initially on the party who has the burden

of proof on the specific issue."

If the Commission feels that this language is too inflexible,

it could be qualified by adding a proviso that the court

may determine that the burden of producing evidence is on

an adverse party when it appears that he possesses peculiar

knowledge of the facts concerning the specific issue.

*16. The Committee is concerned about the dis-

cussion of the burden of proof in the first two paragraphs

appearing on page 502 of the comment distributed under

date of October.19, 1964. It disagrees strongly with the

proposition that the burden of proof is to be determined

only at the close of evidence and the proposition that the

burden of proof does shift on a specific issue. The example

given with regard to proof of arrest without a warrant does

not prove the Commission's point. On the contrary, the

burden of proof on the specific issue whether an arrest

was made without a warrant is always on the party claiming

that it was not. The burden of proof upon the specific

issue of probable cause is always on the party claiming

probable cause. The Commission's comment confuses the

ultimate issue (lawfulness of arrest) with the specific

issues.

10.
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17. Section 600 involves a change of wording

since the Committee last gave consideration to the section.

Although it is not of major importance, the Committee

believes that the draftsmanship could be improved by changing

the word "when" in line 43 of page 26 of Preprint Senate Bill

No. 1 to "from" and deleting the word "is" in line 44 of

page 26.

*18. The provision of Section 600 that a pre-

sumption is not evidence has occasioned extended discussion.

While it is unlikely that unanimity will be reached with

regard to the elimination of the concept that presumptions

are evidence, it is felt that a part of the adverse reaction

to this proposal arises from failure to spell out the rela-

tionship between presumptions and inferences in the Evidence

Code. The only mention of inferences in the Code itself is

in Section 608. The first two sentences in that section

are confusing and, so far as they deal with permissible

inferences, they do not make it clear in what cases covered

by former Section 1963 of the Code of Civil Procedure infer-

ences are permissible. Moreover, the Committee

that reference to a repealed section of another

most inappropriate.

A substantial part of this difficulty

avoided by inserting a new Article 5 in Chapter

believes

Code is

could be

3 of Divi-

sion 5 of the Evidence Code, dealing with the subject matter

of inferences. The third sentence of Section 608 (defining

an inference) would be the first section of this new article.

There should then follow a section stating that inferences

do not affect the burden of proof but may affect the burden

of producing evidence if the facts giving rise to the

11.
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inferences are established by prima facie evidence. It

should be also made clear that, although a presumption is

not evidence, the facts giving rise to it form the basis

for a permissible inference. Finally, it should be made

clear that there are other inferences which may be drawn,

even though the facts giving rise to them do not give rise

to a presumption.

19. In line with comment 13, the Committee is

of the view that reversing Articles 3 and 4 would increase

the intelligibility of the Division. In addition, if the

suggestions in the preceding paragraph are accepted, the

heading of Chapter 3 on page 26, line 38 of Preprint

Senate Bill No. 1 should be changed to "Presumptions and

Inferences." The Committee also suggests that consideration

be given to inserting the word "Rebuttable" before the word

"Presumptions" in the headings of Articles 3 and 4.

DIVISION 6. WITNESSES

20. The Committee is concerned that subsection

(a) of Section 721 might unduly restrict the cross-examina-

tion of experts. Sections 801 and 802 indicate that an

expert is required to state the matters upon which his

opinion is based and that an expert may state the reasons

for his opinion. Thus, cross-examination to such matters

and such reason is proper but Section 721(a) does not

clearly so state. The Committee is of the view that add-

ing "the matter upon which his opinion is based and the

reasons for his opinion" at the end of Section 721(a) can

do no harm and will avoid any problem of construction in

this regard.

12.
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21. According to the comment, Section 731 restates

the substance of the second paragraph of Section 1871 of the

Code of Civil Procedure. However, as Section 731 is drawn,

the second sentence in subsection (b) is applicable only to

that subsection. The comparable provision of Code of Civil

Procedure Section 1781 also applies to the provision not

contained in subsection (a) of Section 731. This difficulty

can be eliminated by putting the second sentence of sub-

section (b) in a separate subsection (c) and changing the

word "subdivision" on line 8 of page 32 of Preprint Senate

Bill No. 1 to"section."

22. Section 765(a) provides for the protection

of witnesses in terms of interrogation "as little annoying

to the witness . . . as may be." The Committee recognizes

that this language has been in Section 2044 of the Code of

Civil Procedure since 1872. Nevertheless, the phrasing

seems inept as applied to the interrogation of adverse wit-

nesses. The right of the witness is to be protected from

undue harassment or embarrassment. This thought is supported

by the language of Section 206 of the Code of Civil Procedure,

which speaks of improper or insulting questions and harsh

or insulting demeanor. The term "undue harassment or em-

barrassment" would seem to cover this concept much more

effectively than the language drafted in terms of annoyance.

*23. With regard to Section 780, the Committee

agrees that testing credibility of a witness should some-

times be permitted to range into "collateral" matters.

However, in order to call the attention of court and counsel

to the limitations upon this enlargement of existing law,

13.
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the Committee recommends that the phrase "and subject to

Section 352" be inserted in line 48 of page 35 of Preprint

Senate Bill No. 1 following the phrase "Except as otherwise

provided by law." In addition, the Committee recommends

insertion of the words "of the witness" in line 50 of the

same page following the word "conduct." The specific examples

of matters going to credibility which are listed in the sub-

paragraphs if Section 780 relate to statements or conduct

of the witness and the Committee sees no justification for

going into collateral matters that do not relate to a state-

ment or conduct of a witness.

*24. The Commission has been furnished with a

copy of the State Bar Conference Committee report on 1963

Conference Resolution No. 69, which deals with the subject

matter of Section 788, impeachment of a witness by showing

conviction of a crime. The Committee does not agree with

the majority report which would limit Impeachment as to

particular wrongful acts to conviction of the crime of

perjury nor does the Committee agree with one of the minority

reports which suggests the detailing of many types of crimes.

The Committee approves of describing generally the types of

crimes which may be used as a basis for impeachment of a

witness. However, there is concern that the language em-

ployed in subparagraph (1) of subsection (a) is not broad

enough to embrace such crimes as theft and robbery. For

this reason, the Committee recommends the insertion of the

word "dishonesty" in line 38 of page 36 of Preprint Senate

Bill No. 1 between the word "is" and the word "false." This

word was present in U.R.E. 21 in its original form and also

as revised by the Commission in the tentative recommendation

14.
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and study on the subject of witnesses, which was published

under date of March, 1964.

*25. In connection with the same section (Section

788) the Committee is concerned that it is unclear whether

the party attacking credibility need not show the absence

of any of the circumstances specified in subsection (b).

It should be made clear that the burden of proof and the

burden of producing evidence with respect to any of the

matters specified in the subsection is on the party sponsor-

ing the witness.

*26. The Conference Committee report referred to

above also suggests that a time limitation be placed on the

use of a criminal conviction in attacking credibility. In

t wo of the minority reports the suggestion is made that

the period be five years, dating either from the conviction

or release from incarceration. The Committee is similarly

concerned about the use of stale convictions where no formal

evidence of rehabilitation is available. The period of five

years appears to be too short and the Committee suggests

consideration of a ten-year period. Adoption of a definite

period of time would appear to be preferable to raising the

fact issue whether or not rehabilitation has actually occurred

in such cases,

DIVISION 7. OPINION TESTIMONY

AND SCIENTIFIC EVIDENCE

*27. Section 800 in Preprint Senate Bill No. 1

reflects a deletion of language in the last prior draft

which the Committee believes to be undesirable. At present

15.
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a lay witness is permitted to express an opinion on many

matters of common experience, which are not necessarily

admissible as being helpful to a clear understanding of

his testimony. In the prior draft, it was made clear that

a lay witness could also testify in the form of an opinion

when it was helpful "to the determination of any disputed

fact that is of consequence to the determination of the

action." Undoubtedly, the Commission deleted the quoted

language because, standing alone, it unduly broadened the

permissible scope of opinion testimony from lay witnesses.

However, the Committee is of the view that the Commission's

cure was too drastic. The objective sought to be accom-

plished can be achieved by inserting a new subdivision'(a)

to Section 800, reading as follows:

"(a) Related to a subject that is within

common experience;"

This addition will permit the language deleted by the Com-

mission to be added back to present subdivision'(b). Under

the Committee's suggestion, the present subdivisions (a)

and (b) will become (b) and (c), respectively. The section

would then read as follows:

"If a witness is not testifying as an expert,

his testimony in the form of an opinion is limited

to such an opinion as is (a) related to a subject

that is within common experience; (b) rationally

based on the perception of the witness; and (c)

helpful to a clear understanding of his testimony

or to the determination of any disputed fact whether

of consequence to the determination of the action."

16.
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*28. Another difficulty with Section 800 is that

it does not recognize that lay opinion is sometimes admissible

independently of its terms. For example, opinion as to in-

sanity under subdivisions (a) and (b) of Section 870 is not

necessarily based on common experience. In addition, as

will be pointed out (Par. 36), a lay witness is now and

should be permitted to testify to an opinion of value under

some circumstances. To avoid confusion, the Committee re-

commends that the words:

"expressly permitted by law or is":

be inserted after the word "is" in line 41 of page 37 of

Preprint Senate Bill No. 1.

*29. The Committee has two recommendations of

significance in connection with subdivision (b) of Section

801. First, the phrase "whether or not admissible" is

confusing and unnecessary in view of the limitations imposed

by the ending clause "unless an expert is precluded by law

from using such matter as a basis for his opinion." Second,

the Committee is of the view that the clause "commonly

relied upon by experts in forming an opinion on the subject

to which his testimony relates" is unduly restrictive,

particularly as applied to experts in less well known fields.

In addition, this clause raises problems in laying the

foundation for the expression of expert opinion. About

the only way that reliance by experts could be established

would be by testimony of the expert himself, thus reducing

the effectiveness of this clause as a safeguard as to

trustworthiness. It is the view of the Committee that

reliance upon matters which are not commonly relied upon

by experts in a particular field can be brought out on

17.
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cross-examination and should go to the weight of the opinion

rather than to its admissibility.

*30. In connection with Section 802, the Committee

reiterates a position previously taken by it. It is important

in the great majority of cases that an expert be required to

state the matter upon which his opinion is based before

stating his opinion. The Committee recommends the accomplish-

ment of this purpose by inserting at the beginning of line 7

of page 7 of page 38 of Preprint Senate Bill No. 1 the follow-

ing words:

"shall state on direct examination, before

stating his opinion,".

If the Commission is of the view that is too rigid a require-

ment to make generally applicable, an alternative would be

to add an additional sentence to Section 802, as follows:

"Upon objection of a party, such matter

must be stated before the witness may testify

as to his opinion."

31. Another problem with Section 802 exists be-

cause of the last clause "unless he is precluded by law

from using such reasons or matter as a basis for his opinion."

The Committee is of the view that this clause is unnecessary

and confusing as applied to this section. The problem of

matter which is not a proper basis for an opinion is dealt

with in Section 803. The Committee is not aware of situations

in which reasons for an opinion are excluded as a matter of

law but, even if there are such situations, it would be im-

possible to properly evaluate the expert testimony unless

one knew as a result of the expert's statement that he had

relied upon an improper reason.

18.
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*32. In Section 803, the Committee recommends the

insertion of the following clause between the words "may be"

and "then" in line 13 of page 38 of Senate Preprint Bill

No. 1:

"if there remains a proper basis, . ."

This clause expresses the intention of the Commission. To

avoid any problem of construction, the Committee feels that

it is desirable to make it explicit that there must be the

proper basis for expert opinion before an opinion is stated.

*33. The Committee believes that the first five

lines of Section 804(b) are confusing and unnecessarily

complicated. The Committee recommends the substitution of

the following language:

"Nothing in this section permits cross-

examination, not otherwise permitted, of . .

The same change will be recommended by the Committee in

Section 1203(b) relating to hearsay evidence.

34. Under Section 804, the Committee is also

concerned that a party should have the right of cross-

examination of his own witness if such witness has not

previously testified as to the opinion or statement relied

upon by the expert. There is a division of opinion in the

Committee as to whether Section 804(b) permits such cross-

examination. The Committee recommends that the Commission

consider whether clarification of subdivision 4 of Section

804(b) is necessary to avoid confusion in this regard.

These comments are also applicable to Section 1203(b).

35. The Committee is of the view that the place-

ment of Section 830 in a separate article, relating solely

19.
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to opinion testimony in eminent domain cases, is unnecessary

and undesirable. The appropriate heading for Article 2

should be that presently used for Article 3 so that both

Section 830 and Section 870 would be placed under the

heading: "Article 2. Opinion Testimony on Particular Matters."

It is probable that additional sections will be added to this

article from time and time and there is no reason for singling

out particular subject matters for treatment in separate

articles.

*36. As noted in comment 28, an owner is now per-

mitted to testify to the value of his property, a party

suing for compensation is permitted to testify to the value

of his own services and lay opinion is permitted as to the

value of ordinary services where there is no market value

or prevailing wage scale. It is doubtful that these opinions

would be admissible under Section 800. Therefore, the Com-

mittee recommends the drafting of an additional section to

deal with lay opinion as to the value of property and ser-

vices, such section to be inserted in the article dealing

with opinion testimony on particular matters.

37. The Committee notes that Section 870(b) is

susceptible to the interpretation that a subscribing witness

might testify to the sanity of the person at a time remote

from the signing of the writing involved. This is obviously

not the intent of the section and the Committee recommends

clarification of the language used.

38. The Committee understands that Sections 890-896,

inclusive, relating to blood tests to determine paternity,

incorporate the existing provisions of the Code of Civil

20.
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Procedure without substantive change. Although blood tests

by experts other than those who are court appointed is per-

mitted under the existing law, the Committee is concerned

that a literal reading of these sections might indicate that

a party is not entitled to employ and call his own expert

witnesses on the subject. The Committee suggests that this

right be made clear either by an appropriate change in the

statutory language or in the comment accompanying these

sections.

39. In addition, the attention of the Committee

has been called to the report of the Committee of the State

Bar Conference on 1962 Conference Resolution No. 8, dealing

with blood tests to establish paternity. This report was

rendered to the 1963 Conference and was approved by the

Conference. No action has been taken on the report by the

Board of Governors. The report recommends amendment of

Section 1980.6 of the Code of Civil Procedure (Section 895

in the proposed Evidence Code) to eliminate the conclusive

effect given to the unanimous opinions of the experts.

Instead the report would require that the conclusions of

the experts be submitted to the trier of the fact, along

with all other evidence, in the determination of the issue

of paternity. The Committee believes that the subject

matter of this report is beyond the scope of its assignment

but, nevertheless, calls the report to the attention of

the Law Revision Commission for such consideration as the

Commission may wish to give it.

39. The Committee also notes a constitutional

question with respect to Section 896 (see Witkin, Evidence

329, P. 369).

21.
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DIVISION 8. PRIVILEGES

40. The Committee notes that Section 914(b)

would work a pro tanto repeal of various statutory provisions

conferring contempt powers upon governmental agencies which

do not have constitutional contempt power. For example,

Labor Code Section 142 gives to the Industrial Accident

Commission power to punish for contempt in the same manner

and to the same extent as courts of record. The Committee

is divided in its view as to whether additional exceptions

ought to be stated in Section 914(b) but believes that the

Commission should give consideration to the matter.

41. The Committee disagrees with the inclusion

in Section 958 of the clause "including but not limited to

an issue concerning the adequacy of the representation of

the client by the lawyer." Any matters covered by this

clause would be included under the concept of "an issue

of breach of a duty arising out of the lawyer -client rela-

tionship." The specific reason for the Committee's objection

is that there is not a parallel clause in Sections 1001 and

1020 relating to the physician -patient and psychotherapist -

patient privileges and the differences in treatment may

give rise to problems of construction, which are not war-

ranted.

*42. The Committee is of the view that Section

912(b) is broad enough to embrace the situation where

jointly interested clients consult different lawyers and

there are subsequent disclosures as between such clients

and lawyers. This situation is one in which disclosure

should not result in waiver of the privilege. It is the

22.
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thought of the Committee that it would be helpful to have

the comment mention this situation in such a way as to make

it clear that it is intended to be covered.

*43. The Committee is of the view that Section 981

creating a new exception to the privilege for confidential

marital communications involves a policy determination beyond

the scope of the Commission's function. Moreover, the com-

ment with regard to this section indicates that it is not

responsive to any compelling need. The Committee believes

that there are serious dangers that this exception would

vitiate a substantial part of the privilege. The fact that

such an exception exists with regard to the lawyer -client,

doctor -patient and psychotherapist -patient privileges is

not persuasive in dealing with the confidential marital

communications privilege. The obligations inherent in the

relationships are so much different that the exceptions to

the professional privileges do not furnish a precedent in

this instance.

*44. The Committee is very concerned about the

obvious overlap between the physician -patient privilege

and the psychotherapist -patient privilege by reason of the

definitions contained in Sections 990, 991, 1010 and 1011.

Under Sections 990 and 1010, a physician is both a physician

and a psychotherapist, no distinction being drawn between

these two roles so far as the definition is concerned.

Under Section 991, a physician's patient is one who secures

diagnosis or treatment of a physical, mental or emotional

condition. Under Section 1011, a psychotherapist's patient

is one who secures diagnosis or treatment of a mental or

emotional condition.

23.
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The Committee recognizes the considerations

which have impelled the Commission to adopt these definitions.

So far as Section 991 is concerned, it is clear that the

line between organic and psychosomatic illness is indistinct

and that many modern physicians treat a patient on physical,

mental and emotional fronts at the same time. A problem

arises, however, because the exceptions to the two privileges

are different. The most important difference lies in the

exception to the physician -patient privilege as to criminal

and disciplinary proceedings under Section 998 with no

comparable exception to the psychotherapist -patient privi-

lege being provided.

One possible approach would be to make the ex-

ceptions identical for both privileges, but it would seem

impractical to achieve this result. On the one hand,

broadening the physician -patient privilege to the same

basis as the psychotherapist -patient privilege would probably

meet with opposition in many quarters. On the other hand,

narrowing the psychotherapist -patient privilege to the same

status as the physician -patient privilege would tend to

minimize its value in areas where it is probably most

needed.

Consequently, it appears that the problem can be

resolved in only one of two ways. Either the definition

of "psychotherapist" as contained in subdivision (a) of

Section 1010 can be narrowed to embrace only physicians

whose principal practice is in the field of psychiatry or

the definition of "patient" in Section 991 can be narrowed

to eliminate reference to diagnosis or treatment of mental

or emotional conditions. A majority of the Committee favors

24.
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the latter approach and recommends striking the words "or

mental or emotional" appearing on lines 24 and 25 of page

47 of Preprint Senate Bill No. 1. The reasoning of the

majority is that such an approach recognizes the realities

of the practice of modern medicine, in which many patients

consulting a physician who is not primarily a psychiatrist

will nonetheless be treated for and communicate to the

doctor about mental and emotional conditions, which com-

munications ought to be privileged even in a criminal pro-

ceeding. The minority of the Committee are troubled by

the fact that the majority approach will sometimes involve

difficult fact questions in determining which of the two

privileges applies and, for this reason, the minority re-

commends the approach of narrowing the definition of

"psychotherapist." Both the majority and minority are

firm in the conviction that the Commission must resolve

this problem by adopting one solution or the other; other-

wise hopeless confusion will result.

* 45. The Committee has substantial doubt about

the so-called "trade secret" privilege contained in Section

1060. Disclosure of a trade secret may be required whenever

the evidence thereof is material and relevant to a material

issue. The question, therefore, is not really one of

privilege but rather of materiality and relevancy. In

practice, the courts have protected trade secrets where the

materiality and relevancy of the disclosure sought was not

clearly established and have provided safeguards where

disclosure has been required. Therefore, the Committee is

disposed to recommend against the adoption of this section.

25.
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If the section is to be adopted, at the very

least a restrictive definition of trade secrets should be

adopted. Section 2019 of the Code of Civil Procedure

protects only "secret processes, developments or research"

in connection with discovery proceedings. Some such

definition would seem to be appropriate in connection with

Section 1060. Otherwise the claims of trade secrets will be

as broad and as varied as the ingenuity of counsel and their

clients.

*46. The newsman's "immunity" provided by Section

1072 is not treated as a privilege. The Commission's desire

to qualify this immunity is appreciated and approved by the

Committee. However, if this matter is to be included in

the Evidence Code, it would seem wise to recognize that a

newsman has a qualified privilege to refuse to disclose the

source of news procured for publication and published by

news media, except when the source has been disclosed previous-

ly or the disclosure of the source is required in the public

interest or to otherwise prevent injustice. The last stated

phrase is an addition to the concept expressed by the existing

language of Section 1072. Nevertheless, it is felt to be

desirable and necessary where disclosure of sources may be of

importance in private litigation.

DIVISION 9. EVIDENCE EFFECTED

OR EXCLUDED BY EXTENSIVE POLICIES

*47. The comment on Section 1150 appearing on

page 911 of the preliminary draft distributed under date

of October 19, 1964, is misleading since it states only

that Section 1150 codifies existing California Law in a

26.
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certain particular. As is noted in the comment to Section

704, the two sections make a major change in existing

California law with respect to the scope of inquiry into

jury misconduct and this fact should be noted in connection

with the discussion of Section 1150.

*48. The Committee disagrees with the enlargement

of the scope of inquiry into jury misconduct under Section

1150. Recognizing that the case of Noll v. Lee, 221 Cal.App.2d

81, provides an avenue for enlarging the scope of inquiry, it

is difficult to believe that it licenses an all-out invasion

of the jury room. A persuasive reason for refusing to

enlarge the scope of inquiry in the jury misconduct is that

the intelligence, perception and understanding of jurors is

bound to vary greatly. In many instances it would undoubtedly

be possible to get a juror of limited intelligence, impaired

perception or limited understanding to raise questions about

the conduct of other jurors, particularly where issues had

been debated in the jury room vigorously. The result would

be a contest by conflicting testimony involving most, if not

all, of the jurors in a particular case. The policy limiting

inquiry into jury misconduct is based not alone on the theory

of avoiding jury tampering but on the very sound premise

that litigation eventually must come to a rest. The attacks

on jury misconduct which are presently permitted are sufficiently

broad to permit redress whenever gross misconduct exists. The

Committee is most reluctant to enlarge the scope of such

inquiry where there does not appear to be a demonstrated

need and sound policy considerations dictate against any such

enlargement.
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DIVISION 10. HEARSAY EVIDENCE

*49. As previously noted in paragraph 33, the

Committee recommends that Section 1203(b) be redrafted in

conformance with the Committee's suggestion as to Section

804(a). In addition, clarifying language or comment as to

the application of this subdivision of Section 1203 to a

witness who has testified in the action would be helpful, as

previously noted in connection with Section 804(b).

50. Wh ile it may be a bit late for draftsmanship

comments, the Committee is of the view that the format of

Sections 1220, et seq. is somewhat confusing. The framing

of exceptions to the hearsay rule in terms of a double

negative ("not made inadmissible") makes for difficult

reading. It seems to the Committee that it would be much

better to state the exceptions directly. This could be

accomplished by the simple statement: The hearsay rule is

not applicable to. . ."

*51. The Committee opposes the adoption of

Section 1224. This section would eliminate the requirement

that the statement of an agent, partner or employee be

authorized, either expressly or impliedly, in order to be

admissible. The comment to this section states that its

practical scope is quite limited. The Committee agrees with

this comment but points out that the dangers inherent in this

section are such as to warrant opposition to it. The

unauthorized statement of an employee or agent with regard

to matters involved in complex business litigation may be

and frequently is of a damaging character, yet it may be

based upon faulty knowledge, imperfect observation or

inaccurate reporting of the acts or statements of another.

28.

MJN 1709



Once admitted, the party against whom the statements are

admitted would not even have the recourse of cross-examination

of the declarant. Unauthorized statements really have no

place in litigation unless they fit the tests of trustworthiness

inherent in other exceptions to the hearsay rule.

'52. In addition to the foregoing, the Committee

points out that Section 1224(d) is deficient in that it

requires only the matters in subdivision (a) to be shown as

a foundation to the admission of the statement. At the very

least the matters in subdivision (b) should also be shown.

The Committee notes that Section 1223(c) correctly states

the rule that should be stated in Section 1224(d).

*53 Section 1227 is deficient in that it does not

identify the declarant whose statements may be offered.

It is believed that this deficiency cannot be corrected in

a single section. The Committee suggests the following:

"1227. Evidence of a statement by a minor

child is not made inadmissible by the hearsay

rule if offered against the plaintiff in an

action brought under Section 376 of the Code of

Civil Procedure for injury to such minor child.

"1228. Evidence of a statement by the

deceased is not made inadmissible by the hearsay

rule if offered against the plaintiff in an action

brought under Section 377 of the Code of Civil

Procedure."

54. In connection with Section 1237(b), the

Committee is of the view that writings prepared by some

other person for the purpose of recording the witness's
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statement at the time it was made should be admissible

under this exception only if the statement is recorded

verbatim or the witness himself authenticated the accuracy

of the writing at the time it was made.

*55. The Committee disapproves Section 1241

inasmuch as it applies to many statements, the accuracy

of which may be subject to substantial doubt. The

Committee believes that no compelling necessity has been

shown for this exception and recommends against its

adoption.

*56. The Committee is concerned about the

draftsmanship of Section 1242. Section 1870(4) of the

Code of Civil Proeedure'which presently states this

exception to the hearsay rule refers to the statement of

a "dying person" and Section 1242 contains no such

limitation. It is suggested that this deficiency can

be cured by inserting the word "immediate" in line 52

on page 59 of Prepint Senate Bill No. 1 between the words

"under a" and "since." The Committee also believes that

the words commencing with "voluntarily" in that line and

the next two succeeding ones are unnecessary. How does one

go about proving that such a declaration was made "in good

faith"? Is not the phrase "in the belief that there was no

hope of his recovery" redundant in view of the phrase

"impending death"?

57.. Section 1250(b) is approved in principle but

it is believed that the expression of the principle is not

sufficiently clear. The Committee suggests the following

as a substitute:'
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"This section does not make admissible evidence

which purports to relate a past event or statement,

rather than the state of mind, emotion o' physiCal

sensation of the declarant."

*58. The Committee believeS that, Section 1271

does not sufficiently reflect the holding in the McLean

case quoted at pages 1032 and 1033 of the comment distributed

under date of October 19, 1964. It is recommended that the

following language be added to subdivision (b) of Section

1271 in order to remedy this deficiency:

"and was based upon the report of an informant

who had the duty to observe and report the facts

recorded and who had personal knowledge of such

facts."

This same change should be made in Section 1280(b).

59. The Committee notes that the "not made

admissible" format of the rest of this division is missing

from Sections 1282 and 1283, presumably because of a desire

to make these provisions applicable to offices and other

places as well as courts. However, it is submitted that

it is not the function of the Evidence Code to establish

what shall be accepted in offices and other places.

60. The Committee notes that Section 1290

includes the words "or affirmation" despite the fact that

Section 165 specifies that the word "oath" includes

affirmation.

61. The Committee also notes that reading and

comparison of Sections 1291 and 1292 :would be facilitated

if the format were the same.
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62. While it is not essential, the Committee

believes that it would be desirable to add a section to

Article 9 (Sections 1290 - 1292, inclusive) to make it

clear that the provisions of the Code of Civil Procedure

govern the admissibility of depositions in the same action.

DIVISION 11. WRITINGS

The Committee has no recommendations as to changes

in this division at the present time.
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Memo 64-101 EXHIBIT II

STATE OP CALIFORNIA

OFFICE OF LEGISLATIVE COUNSEL

Sacramento, California
November I, 1964

Honorable James A. Cobey
Pi D. Box 1229
Merced, California

Evidence Code . #7136

Dear Senator Cobey:

We have previously written to you about the
adequacy of the title of 1965 Preprint Senate Bill No.
containing the proposed new EVidence Code. (letter of
November 2, 19640 stated "Pursuant to your request we have
examined 1965 Preprint Senate Bill No. 1 for adequacy of
the title, and we find the title to be legally adequate."J
We have now, as requested, examined the body of the bill,
and we have only a few comments, most of which relate to
very minor matters.

(1) From the background material furniehed
to us we understand that the intention is that the
Evidence Code apply only to court proceedings, except
as otherwise provided by statute or rule. We wonderjif
Section 300 would not express this intention more clearly.

(2) Although we recognize that there is some
precedent to the contrary, it seems to us that Section
12 of the proposed lode and Section 152 of the bill should
provide that the code and the rest of the bill shall become
operative on January 1, 1967.

(3) We can veil appreciate the difficulty in
properly disposing of the contents of present Section
1963 of the Code of Civil Procedure, but we also note
that the statements that have been allocated to "Maxims
of Jurisprudence" (Secs. 3544.8, Civ. C., as added by
Secs. 1014 of the bill), e.g., "Private transactions
are fair and regular," do not sound to us like maxims of
jurisprudence, or, at any rate, do not seem to be of the
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Honorable James A. Cobey - p.2 - #/136

sane character as the principles expressed in present
Sections 3510-3543 of the Civil Code.

(4) Page 36, lines 35 and 40. We gather it
was felt that too many "of's" were undesirable, but we
nevertheless think that a person is convicted of a
crime, not for a crime. Maybe the matter could be
resolved by referring to the "criminal conviction" of the
witness.

Page 54, line 37. There is a typographical
error here: "of" should be "if."

Page 68, lines 34 and 35. The cross-reference
should be to "Article 3 (commencing with Section 1180) of
Chapter 4, Title 4, Part 4, Division 2 of the Civil Code."

Page 188, line 43. After "will not," "be"
should appear in strikeout.

(5) When we set up the bill for introduction,
there will, of course, be a few changes in style. In the
preprint bill, full articles that are repealed by the bill
are set out in strikeout. We assume that this has been
done to aid readers in understanding the proposal, but in
view of Joint Rule 10 we think that this cannot be done
in the bill introduced at the 1965 Regular Session. We
assume that the "analysis" on pages 1 through 15 is not
to be in the bill as introduced.

Very truly yours,

George H. Murphy
Chief Deputy Legislative Counsel

By
Terry L. Baum
Deputy Legislative Counsel

TLB:cs
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611-1.(11 Ex! -I:';17 11.1

THE UNIVERSITY OF CHICAGO
CHICAGO  ILLINOIS 60637

THE LAW SCHOOL
November 5, 1964

Mr. John H. DeMoully
California Law Revision Commission
Room 30, Crothers Hall
Stanford University
Stanford, California 94305

Dear John:

Your letter of October 26 asks for further suggestions

about the Evidence Code, in light of the comments on the Code

which you send. I shall try to give you some further suggestions,

in the hope they will be helpful. Your judicial notice provisions,

in my opinion, are much in need of further revision. Indeed, I

fear that in their present form they will bring discredit to the

Law Revision Commission.

You have adopted some of the changes I suggested in my

letter of July 2 --changes that were in my view absolutely essen-

tial. The fundamental character of the changes you have made is

impressive. One example is that under your old Rule 10, the judge

always had to afford each party reasonable opportunity to present

information before he could take judicial notice of facts; under

the statutory provisions you now propose, the judge never is re-

quired to go to the parties before taking notice of facts. The

change from "always" to "never" is a startling one.

I should think that your about face shows that a deeper

study of judicial notice is essential.
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Mr. John H. DeMoully
Page Two

Your new draft does not reflect some of the suggestions

I made in my letter of July 2. I shall not now repeat those

suggestions. Most of what is said on pages 3, 4, and 5 of that

letter are fully applicable to your latest draft. What follows

in this letter is an analysis of the changes you have made, that

is, a statement of my reasons for believing that the changes are

badly thought out. You now have a combination of the misunder-

standings of the American Law Institute, with a partial and

sometimes inept correction of those misunderstandings by the Law

Revision Commission.

Although sections 455, 456, and 459 all recognize judi-

cial notice of "matters" which are "reasonably subject to dispute,"

it is entirely clear under sections 450, 451, and 452 that "facts"

may never be noticed except when they are indisputable. Legal

materials apparently may be noticed when they are disputable, but

I can find nothing in the proposed statutory provisions to allow

judicial notice in any circumstance of facts which are disputable.

Another major feature of what you propose is that participation

of parties is provided for only before notice is taken, never

after notice is taken.

Your system won't work. Judges cannot comply with it.

Judges will be forced to violate it, and judges will violate it.

The result will be much procedural injustice that does not now

exist. The total impact of the judicial notice provisions will

be exceedingly harmful.
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Mr. John H. DeMoully
Page Three

I cannot now take the time to demonstrate this fully,

but I shall state my main reasons for the conclusions I have

just stated.

1. The statutory provisions you propose limit judicial

notice of facts to indisputable facts. The practical needs of

the administration of justice call for judicial notice of dispu-

table facts, with proper opportunity for parties to challenge

disputable facts after they have been noticed.

Whether a judge is finding facts, applying law, exercis-

ing discretion, formulating law, or performing administrative

tasks in the operation of his court, he is constantly exercising

what we call "judgment." Judgment is based upon experience and

observation. Experience and observation are compounds which are

partly factual. And the portion of these compounds that is

factual is by no means always indisputable, even when the ex-

perience and observation is that of the strongest and wisest

judge.

For instance, the process of fact-finding calls for use

of experience, one ingredient of which is knowledge of facts

which are often highly disputable. The judge does not believe a

witness because his general knowledge based upon his past ex-

perience tells him that the facts just can't be that way. No one

can appraise testimony without using a background of experience

about human nature, about activities of people, about business

practices, about customs and attitudes --and much of this back-

ground is made up of impressions which are imperfect and disputable.
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Mr. John H. DeMoully
Page Four

Discerning judges often point out what I have just said.

See, for instance, an outstanding opinion which has been much

acclaimed, McCarthy, 194 Wis. 198 (1927): "A farmer sitting on

a jury would not be bound by opinion evidence relating to farming

which he knew or believed to be untrue. Neither would a pharma-

cist or mechanic or physician." A fact finder, whether judge or

juror, must use his experience and his background of knowledge of

facts when he appraises testimony. The only way a farmer, pharma-

cist, mechanic or physician can appraise testimony is on the basis

of his experience and observation. Since the witness testifies

on one side and the fact -finder is free to disbelieve him, the

facts that are under appraisal have to be classified as disputable.

But this does not prevent the ordinary fact -finder from disbeliev-

ing the testimony on the basis of background information which is

judicially noticed.

Thayer had profound understanding of judicial notice when

he wrote: "In conducting a process of judicial reasoning, as of

other reasoning, not a step can be taken without assuming something

which has not been proved."

Unless your proposed statutory provisions reflect the

thought that Thayer expresses, they will be fundamentally unsound,

in my opinion.

2. Your statutory provisions never allow a judge to go

ahead and assume facts which seem to him probably true, subject to

challenge by the parties of the noticed facts after notice has been
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Mr. John H. DeMoully
Page Five

taken. Yet this is now the universal system in practice, and it

is the only system that will work.

Thayer, Wigmore, Greenleaf, the federal courts, and the

almost unanimous state courts are all against you.

Almost one hundred per cent of all state and federal

judges now in fact conform to the wise and profound statement of

Thayer: "Practical convenience and good sense demand an increase

rather than a lessening of the number of instances in which courts

shorten trials, by making prima facie assumptions, not likely, on

the one hand, to be successfully denied, and, on the other, if

they be denied, admitting readily of verification or disproof. . .

Taking judicial notice does not import that the matter is indispu-

table. . . . In very many cases, then, taking judicial notice of

fact is merely presuming it, i.e., assuming it until there shall

be reason to think, otherwise." Thayer, A Preliminary Treatise on

Evidence 300, 308-309 (1898).

You.will find that California law is basically in agree-

ment with Thayer, even though you will also find many statements

in California opinions to the effect that only indisputable facts

may be noticed. The law is what the judges do, not what they say,

and in this sense the California law is with Thayer.

Wigmore had essentially the same understanding as Thayer --

a very deep understanding. This is shown by his position, strongly

held, that noticed facts are challengeable after notice is taken.

Greenleaf took the same view as Thayer and Wigmore.
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Mr. John H. DeMoully
Page Six

The Supreme Court of the United States cited and relied

upon both Wigmore and Greenleaf in holding that noticed facts

may be challenged, in Ohio Bell, 301 U.S. 292 (1937).

The case law of the state courts is almost unanimously

in agreement with Thayer, Wigmore, Greenleaf, and the federal

courts, in allowing challenge of noticed facts after notice has

been taken. I have recently made a full analysis of state case

law, in an article which was scheduled for publication in early

October; I can arrange to send you a copy if you are interested.

The conclusion is that Arizona stands alone as the one state

whose law denies opportunity to challenge noticed facts after

the facts have been noticed.

When you have against your position the federal courts,

the almost unanimous state courts, Thayer, Wigmore, and Greenleaf,

surely you have reason for hesitation. What you are doing basi-

cally is rejecting the almost universal practice in favor of the

misunderstandings of Morgan; it is true that Morgan spoke for the

American Law Institute and that the National Conference of Com-

missioners on Uniform State Laws adopted what the Institute

advanced. But the more significant fact is the overwhelming

rejection of both the Model Code and the Uniform. Rules of Evidence.

Despite the prestige of those organizations and their usual success

in winning state legislatures, they have won only one state legis-

lature on the subject of evidence during more than twenty years

of trying.
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Mr. John H. DeMoully
Page Seven

3. Your comment on section 450 contradicts section

450. Since section 450 is unambiguous and entirely clear, the

usual principles of statutory interpretation require that the

comment be disregarded.

Of the five paragraphs of comment on § 450, the last

three paragraphs relate entirely to other sections and not at

all to § 450. Therefore, my discussion of the comment will be

limited to the first two paragraphs, the only ones that should

appear under § 450.

The comment does not have the effect merely of explain-

ing § 450; the comment directly contradicts § 450. The section

provides, in full: "Judicial notice may not be taken of any

matter unless authorized or required by statute." That seems

to me entirely clean and clear. But the comment on § 450 says

the opposite in the first sentence of the second paragraph:

"Section 450 should not be thought to prevent courts from con-

sidering whatever materials are appropriate in construing statutes,

determining constitutional issues, and formulating rules of law."

The words "whatever materials are appropriate" include disputable

factual materials, as the citation of Perez v. Sharp shows.

The statutory provision says judicial notice may not be

taken unless authorized by statute. The comment says judicial

notice may be taken even though not authorized by statute.

The statutory provision says judicial notice may not be

taken of disputable facts. The comment says judicial notice may

be taken of disputable facts.
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You can't explain away the contradiction by saying that

when facts are used only for such a purpose as what the comment

calls "formulating rules of law" something other than judicial

notice is involved. The reason you can't take that position is

that § 451 says that law is the subject of judicial notice, in-

cluding statutes and case law. Under prevailing usage, it would

be possible to say that judicial notice has to do only with facts,

not with law, and if that usage were followed, you might justify

the comment on § 450 by saying that it deals with law instead of

facts and that therefore judicial notice is not involved. But

when § 451 rejects that prevailing usage and provides for judicial

notice of law, I see no plausible way to argue that the comment on

§ 450 does not contradict § 450.

My surmise is that a court would be forced to follow the

clear and unequivocal language of §-450, and that the direct con-

tradiction in the comment would have to be ignored. The established

principle is a clear one that a court will not resort to legisla-

tive history to upset clear and unequivocal statutory words. Yet

in this instance, the intent may be what is stated in the comment,

rather than what is said in the statutory provision. At all events,

I think I am forced to say, but wholly without disrespect, that the

drafting is atrocious.

4. The comment contradicts the comment.

The first sentence of the comment says that § 450 provides

that judicial notice may not be taken unless authorized by statute.
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The first sentence of the second paragraph of the comment says

that judicial notice may be taken without authorization by

statute.

When the comment contradicts itself, a court would have

all the more reason to ignore the comment.

Yet I recognize that the real legislative intent might

be embodied in the second paragraph of the comment. Therefore,

I shall discuss what will happen if the second paragraph of the

comment is denied effect, and then I shall discuss what will

happen if the second paragraph of the comment is given full effect.

5. If the second paragraph of the comment on section 450

is denied effect, the result will be disastrous, because judges

will be forbidden to inform themselves by reading extra -record

social science materials and other such materials.

Judges who are trying to do some social engineering

should be encouraged to enlighten themselves by general reading,

even when they are pondering the problems of particular cases.

They should not be subjected to a system of enforced ignorance.

They should go on doing what they do now: whenever they have

the time and the inclination they should resort to social science

literature. Nearly all that literature is based upon disputable

facts. Yet the best judges resort to it, for they need to know

the facts about the society in order to try to meet the legal

needs of the society. If the literal words of § 450 are followed,

the Brandeis brief will be forbidden. Judicial research outside
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the law books will be forbidden. Of the Supreme Court of the

United States, Mr. Justice Brennan said in the New York Times

Magazine of October 6, 1963: "The writing of an opinion always

takes weeks and sometimes months. The most painstaking research

and care are involved. Research, of course, concentrates on

relevant legal materials --precedents particularly. But Supreme

Court cases often require some familiarity with history, economics,

the social and other sciences, and authorities in these areas, too,

are consulted when necessary." Section 450 according to its plain

terms will forbid California judges to inform themselves in the

manner in which Mr. Justice Brennan says the justices of the

Supreme Court of the United States inform themselves.

6. If the second paragraph of the comment on section 450

is given full effect, the result will still be disastrous, because

legislative facts must be used not only for formulating law but

also for finding facts and for exercising discretion.

The second paragraph of the comment allows use of extra

record facts, even if controversial, for purposes of formulating

rules of law, but it does not allow judicial notice of controver-

sial facts for any other purpose. The comment seems to me

irrational in allowing judicial resort to social and economic

facts for the one purpose but not for any other purpose.

Let me give an example: A newly appointed trial judge

is confrontedwith his first task of sentencing a criminal de-

fendant. He gets out the relevant literature and informs himself,
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and some of the facts he reads about sentencing are inevitably

disputable; indeed, he reads conflicting accounts of experience

concerning sentencing. Under the comment, this conscientious

judge will have violated your statutory law. Is that what you

want?

Another judge has had decades of experience concerning

criminal insanity. He knows what the controversial issues of fact

are and he knows his own position on them, because of his long ex-

perience. He has a case in which experts testify on both sides of

some of the controversial issues. He appraises their testimony by

drawing deeply upon his experience. The facts, of course, are not

only disputable but they are disputed in the very case. Under your

comment, this judge, to the extent that he follows his own knowledge

as to how best to resolve the controversial factual issues, will be

violating your statutory law. Is that what you want?

A third judge is confronted with preparation of an equity

decree on a complicated business problem, and he wants to inform

himself of relevant social and economic facts. Be reads what he

can find, including business facts about a particular city. Not

all that he reads can be called indipputable. Under your comment,

this judge will be violating your statutory law. Is that what you

want?

Illustrations could be multiplied to show that judges must

use legislative facts for many purposes in addition to formulation

of law. Such a thing as judicial policy exists and is often vital.

MJN 1726



Mr. John H. DeMoully
Page Twelve

Formulating policy is every bit as important as formulating law

and is every bit as much in need of guidance through understand-

ing of legislative facts.

Assuming that your comment will be the law to the extent

that it contradicts the statutory provision on which it comments,

it is substantively unsound. Judges should be allowed to make use

of disputable legislative facts for all purposes --finding facts,

formulating law, exercising discretion, making judicial policy,

using judgment, administering their courts.

Conclusions. Section 450 should not be contradicted by

the comment on that section. The only way to cure 450 is by pro-

viding in the section itself, not in the comment, that judicial

notice may be taken of legislative facts for all purposes, not

merely for formulating law but also for appraising evidence, for

exercising discretion, and for determining policy.

You can't have a successful system of judicial notice

unless you give judges freedom to think in a natural way, which

means using their imperfect impressions of social and economic

facts, using their experience even when it is partly factual,

using what they find when they read the literature of social

science.

You can't have a successful system of judicial notice

if the facts to be noticed are limited to indisputable facts.

Useful facts too often come in compounds which are only partly

factual and which mix together disputable and indisputable facts.
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You can't have a successful system of judicial notice

if the only party participation in determining what facts are

to be noticed comes before any facts are noticed. The only

practical system is to allow judges to notice what they think

should be noticed, but to give parties a chance to challenge

any noticed facts that may be disputable. On this proposition

Thayer Wigmore, Greenleaf, the unanimous Supreme Court of the

United States, all the state case law except that of one state,

and a California statute are all in agreement; your proposed

Code runs counter to all these authorities. Your proposed Code

runs counter to the system that all judges of the Anglo-American

system now use.

The system you propose won't work.

Affirmatively, I especially recommend (1) allowing judi-

cial notice of legislative facts for all purposes, and (2) allowing

noticed facts to be challenged whenever they are disputable.

Sincerely yours,

Kenneth Culp Davis

KCD/fs
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An act to establish an Evidence Code, thereby consolidating
and revising the law relating to evidence; amending vari-
ous sections of the Business and Professions Code, Civil
Code, Code of, Civil Procedure, Corporations Code, Govern-
ment Code, Health and Safety Code, Penal Code, and Pub-
lic Utilities Code to make them consistent therewith; adding
Sections 164.5, 3544, 3545, 3546, 3547, and 3548 to the Civil
Code; adding Section 1908.5 to the Code of Civil Procedure;
and repealing legislation inconsistent therewith.

1 The people of the State of California do enact as follows:
2

SZCTION 1. The Evidence Code is enacted, to read :
4
5 EVIDENCE CODE
0
7 DIVISION 1. PRELIMINARY PROVISIONS AND
8 CONSTRUCTION
9

10 1. This code shall be known as the Evidence Code.
11 2. The rule of the common law, that statutes in derogation
12 thereof are to be strictly construed, has no application to this
13 code. This code establishes the law of this State respecting the
14 subject to which it relates, and its provisions are to be liber-
is ally construed with a view to effect its objects and to pro -
'16 mote justice.
'17 3. If any provision or clause of this code or application
18 thereof to any person or circumstances is held invalid, such
19 invalidity shall not affect other provisions or applications of
20 the code which can be given effect without the invalid provi-
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1 sion or application, and to this end the provisions of this code
2 are declared to be severable.
3 4. Unless the provision or context otherwise requires, these
4 preliminary provisions and rules of construction shall govern
5 the construction of this code.
6 5. Division, chapter, article, and section headings do not
7 in any manner affect the scope, meaning, or intent of the pro -
8 -visions of this code.
9 6. 'Whenever any reference is made to any portion of this

10 code or of any other statute, such reference shall apply to all
11 amendments and additions heretofore or hereafter made.
12 7. Unless otherwise expressly stated:
13 (a) "Division" means a division of this code.
14 (b) "Chapter" means a chapter of the division in which
15 that term occurs.
16 (c) "Article" means an article of the chapter in which that
17 term occurs.
18 (d) "Section" means a section of this code.
19 (e) "Subdivision" means a subdivision of the section in
20 which that term occurs.
21 (f) "Paragraph" means a paragraph of the subdivision in
22 which that term occurs.
23 8. The present tense includes the past and future tenses;
24 and the future, the present.
25 9. The masculine gender includes the feminine and neuter.
26 10. The singular number includes the plural; and the plu-
27 ral, the singular.
28 11. "Shall" is mandatory and "may" is permissive.
29 12. This code shall become effective on January 1, 1967,
30 and shall govern proceedings in actions brought on or after
31 that date and also further proceedings in actions pending on
32 that date. The provisions of Division 8 (commencing with Sec -
83 tion 900) relating to privileges shall govern any claim of priv-
34 ilege made after December 31, 1966.
35
36 DIVISION 2. WORDS AND PHRASES DEFINED
37
38 100. Unless the provision or context otherwise requires,
39 these definitions govern the construction of this code.
40 105. "Action" includes a civil action and a criminal action.
41 110. "Burden of producing evidence" means the obligation
42 of a party to introduce evidence sufficieFt to avoid a ruling
43 against him on the issue.
44 115. "Burden of proof" means the obligation of a party to
45 meet the requirement of a rule of law that he raise a reason -
46 able doubt concerning the existence or nonexistence of a fact
47 or that he establish the existence or nonexistence of a fact by
48 a preponderance of the evidence, by clear and convincing
49 proof, or by proof beyond a reasonable: doubt.
50 Except as otherwise provided by law, the burden of proof
51 requires proof by a preponderance of the evidence.
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C
1- 120. "Civil action" includes
2 mall actions and proceedings other than a criminal
3 action.
4 125. "Conduct" includes all active and passive behavior,
5 both verbal and nonverbal.
6 130. "Criminal action" includes criminal proceedings.
7 135. "Declarant" is a person who makes a statement.
8 140. "Evidence" means testimony, writings, material ob-

_9 jects, or other things presented to the senses that are offered
10 to prove the existence or nonexistence of a fact.
11 145. "The hearing" means the hearing at which a question
12 under this code arises, and not some earlier or later hearing.
13 150. "Hearsay evidence" is defined in Section 1200.
14 160. "Law" includes constitutional, statutory, and de-

cisional law.
16 165. "Oath" includes affirmation.
17 170. "Perceive" means to acquire knowledge through one's
18 senses.
19 175. "Person" includes a natural person, firm,." assoeiationtitazt
20 organization, partnership, business trust corporation, eh,
21 180. "Personal property" includes money, goods, chattels,
22 things in action, and evidences of debt.
23 185. "Property" includes both real and personal property.

190. "Proof" ie.., the ce.,tal-at evideir o.? 7"2c1.7.iSite e.ecree

o f 103.1.ef come:mine:, a fPct in 47lie.! of the trin7 T. or the. ccIzt-

"P117lic enrloyeel" officer.,

'n17. "Public pnt.71'7w" 7. nation, stal-o; city snA

,7:!otrict, y7171 ic-nit-", 9S1 iA 2erly, or .7-y

cr ;111'11c PorDorrtion, 1.7%ot:ler for .^n or

20'; . :rozertet 11,na.R. ters,7.7' ...-reditarnen4"7

"2.1.e..7 ^rt. e'.1..:!..ene9" 5..d!Tte.!T

t h7: rr-o,a.i1,114ty rn ,,itnc5'5.. fr. tero.en.-v

 ":"^^"" +.o rte" 4 ."-nrcr.-F..

4"J- oer_lri at 4. on rrP

36 220. "State" means the State of California, unless applied
37 to the different parts of the United States. In the latter case,
38 it includes any state, district, commonwealth, territory, or
89 insular possession of the United States.
40 225. 'Statement" means (a) a verbal expression or (b)
41, nonverbal conduct of a person intended by him as a substi-

tute for a verbal expression.
43 230. "Statute" includes a provision of the Constitution.

235. "Trier of fact" a) the jury e cour
5 iv en is trying an issue of act other than one relating to

46. the admissibility of evidence.
47 240. (a) Except as otherwise provided in subdivision (b),
48 "unavailable as a witness" means that the declarant is:
49 (1) Exempted or precluded on the ground of privilege from
50 testifying concerning the matter to which his statement is
51 relevant;
52 (2) Disqualified from testifying to the matter;

2-S-1
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1 (3) Dead or unable to attend or to testify at the hearing be-

2 cause of then existing physical or mental illness or infirmity;
3 (4) Absent from the hearing and the court is unable to
4 compel his attendance by its process; or
5 (5) Absent from the hearing and the proponent of his state -
6 ment has exercised reasonable diligence but has been unable
7 to procure his attendance by the court's process.

(b) A declarant is not unavailable as a witness if the ex -
9 emption, preclusion, disqualification, death, inability, or ab-

10 senee of the declarant was brought about by the procurement
11 or wrongdoing of the proponent of his statement for the pur-
12 pose of preventing the declarant from attending or testifying.
13 245. 'Verbal" includes both oral and written words. '
14 250. "Writing" means handwriting, typewriting, printing,
15 photostating, photographing, and every other means of re -
16 cording upon any tangible thing any form of communication
17 or representation, including letters, words, pictures, sounds,
18 or symbols, or combinations thereof.
19
20 DIVISION 3. GENERAL PROVISIONS
21
22 CHAPTER 1. APPLICABILITY OP CODE
23
24 300. Except as otherwise provided by statute, this code ap-
25 plies in every action before the Supreme Court district court
26 of appeal, superior court, municipal court, or justice court, in -
27 eluding proceedings conducted by a referee, court commis -
28 sioner, or similar officer, but does not apply in grand jury
29 proceedings.
30
31
32
33 310. All questions of law (including but not limited to
34 questions concerning the construction of statutes and other
35 writings, the admissibility of evidence, and other rules of evi-
36 dente) are to be decided by the 1111.pc eirtrnn 'nation of issues

7 of fact ireliminary to the admission of evidence are to be
as provided in Article 2 (commencing

with Section 400 of Chapter 4.

CHAPTER 2. Pm:mixes or AND JURY pig

311. (a) Determination of the law of a foreign or
41 a foreign s a qu ion
42 of law to be determined in the manner provided in Division 4
43 (commencing with Section 450).
44 (b) If such law is applicable and the court is unable to
45 determine it, the court may, as the ends of justice require,
46 either :
47 (1) Apply the law of this State if the court can do so eon -
48 sistently with the Constitution of the United States and the
49 Constitution of this State; or
50 (2) Dismiss the action without prejudice or, in the case of
51 a reviewing court, remand the case to the trial court with di -
52 rections to dismiss the action without prejudice.

MJN 1732



C
5-1 -- 20 --

When evidence is admissible as to one party or for
2 one purpose and is inadmissible as to another F art or for
3 another purpose, the 111101i request shall rem net die evi-
4 de. to its proper scope and instruct the jury accordingly.

44%/111 Where part of an act, declaration, conversation, or
6 writing is given in evidence by one party, the whole on the
7 same subject may be inquired into by an adverse party; when
8 a letter is read, the answer may be given; and when. a detached
9 act, declaration, conversation, or writing is given in evidence,

10 any other act, declaration, conversation, or writing which is
11 necessary to make it understood may also be given in evidence.
12
13 Article 2. Preliminary Determinations on Admissibility
14 of Evidence
15
16 400. As used in this article, "preliminary fact" means a
17 fact upon the existence or nonexistence of which depends the
18 admissibility or inadmissibility of evidence. The phrase "the
19 admissibility or inadmissibility of evidence" includes the
20 qualification or disqualification of a person to be a witness and
21 the existence or nonexistence of a privilege.
22 401. As used in this article, "proffered evidence" means
23 evidence, the admissibility or inadmissibility of which is de -
24 pendent upon the existence or nonexistence of a preliminary
25 fact.
26 402. (a) When the existence of a preliminary fact is -
27 puted, its existence or nonexistence shall be determined as pro -
28 vided in this article.
29 (b) Th-Nisigs may hear and determine the question of the
30 admissibility of evidence out of the presence or hearing of the
31 < criminal action,

theAlle shall hear and determine the pee -
33 tion of the admissibility of a confession or admission of the
34 defendant out of the presence and hearing of the jury.
35 (c) In determining the existence of a preliminary fact under
36 Section 404 or 405, exclusionary rules of evidence do not ap-
37 ply except for Section 352 and the rules of privilege.
38 (d) A ruling on the admissibility of evidence implies what -
39 ever finding of fact is prerequisite thereto; a separate or
40 formal finding is unnecessary unless required by statute.
41 403. (a) The proponent of the proffered evidence has the
42 burden of producing evidence as to the existence of the pre-

limies fact, and the proffered evidence is inadmissible unless
44 t e finds that there is evidence sufficient to sustain a
45 finding of the existence of the preliminary fac yl-;73n:
46 (1) The relevance of the proffered evidence pends on the
47 existence of the preliminary fact;
48 (2) The preliminary fact is the personal knowledge of a
49 witness concerning the subject matter of his testimony;
50 (3) The preliminary fact is the authenticity of a writing; or
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1 (4) The proffered evidence is of a statement or other con -
2 duct of a particular person and the preliminary fact is whether

that person made the statement or so conducted himself.
4 (b) Subject to Section 702, the y admit condition -
6 ally the proffered evidence under this tion,subject to evi-
6 deuce of the preliminary fact being supplied later in the
7 course f the trial.

(c) t admits _the proffered evidence under this
9 section

10 1 lb May, and on request shall, instruct de -
the preliminary fact to disregar

thprofe unless the jury finds that the prelimi-
nary fact

14 (2) op Shall instruct the jury to disregard the proffered
15 evidence if ekEubsequently determines that a jury could- not
16 reasonably find that the preliminary fact exists.
17 404. Whenever the proffered evidence is claimed to be
18 privileged under Section 940, the person claiming the privilege
19 has the burden of showing that the proffered evidence might
20 tend to incriminate him ; and the proffered evid nce is inadmis-
21 Bible unless it clearly appears to the t t o proffered
22 evidence cannot possibly have a tendency to incriminate the
23 person claiming the privilege.
24 405. With respect to preliminary fact determinations not
25 governed by Section 403 or 404:
26 (a) When the existence of a preliminary fact is disputed,
27 the court shall indicate which party has the burden of produc-
28 ing evidence and the burden of proof on the issue as implied
29 by the rule of law under which the question arises. The court
80 shall determine the existence or nonexistence of the prelimi-
31 nary fact and shall admit or exclude the proffered evidence
32 as required by the rule of law under which the question arises.
33 (b) If a preliminary fact is also a fact in issue in the action:
34 (1) The jury shall not be informed of the court's determina-
36 tion as to the existence or nonexistence of the preliminary fact.
36 (2) If the proffered evidence is admitted, the jury shall not
87 be instructed to disregard the evidence if its determination of
38 the fact differs from the court's determination of the pre -
39 liminary fact.
40 406. This article does not limit the right of a party to in -
41 troduce before the trier of fact evidence relevant to weight
42 or credibility.
43
44 CHAPTER 5. WEIGHT OF EVIDENCE GENERALLY

45
46 410. As used in this chapter, "direct evidence" means evi-
47 dente that directly proves a fact, without an inference or pre -
48 sumption, and which in itself, if true, conclusively establishes
43 that fact.
50 411. Except where additional evidence is required by stat-
51 ute, the direct evidence of one witness who is entitled to full
52 credit is sufficient for proof of any fact.
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412. If weaker and less satisfactory evidence :7.s offered when it vas

111.t7, -2_r_ the rower of the party to prnduce stronger an -1. rare satisfactory cvlasnce

Vac e7idence offered should he 71e7od with distrust.

413. In determining what infences to Craw :ran th,."! evidence or facts

in -L.he case against a party, the trier of fact may consider, among other things,

the .7arty's failure to explain or to deny by his tcsttmon7 such evidence or

fact -r2 in the case against him, or 1-2.1 wilful suppression of evidence relating

thnreto, if such be the case.

17

18
19 450. Judicial notice may not be taken of any matter un-
20 less authorized or required by statute.
21 451. Judicial notice shall be taken of :
22 (a) The decisional, constitutional, and public statutory law
23 of the United States and of every state of the United State
24 (b) Any matter made a subject of judicial notice by Section
25 11883, 11384, or. 18576 of the Government Code or by Section
28 307 of Title 44 of the United States Code..
27 (e) Rules of practice and procedure for the courts of this
28 State adopted by the Judicial Council.
29 (d) Rules of pleading, practice, and procedure prescribed
80 by the United.States Supreme Court, such as the Rules of the
81 United States Supreme Court, the Federal Rules of Civil Pro-
m cedure, the Federal Rules of Criminal Procedure, the Admir-
gg alty Rules, the Rules of the Court of Claims, the Rules of the
84 Customs Court, and the General Orders and Forms in Bank-

ruptcy. .

(e) The true signification of all English words and phrases
and of all legal expressions.

(f) Y'acts and propositions of generalized knowledge that
are so universally known that they cannot reasonably be the
subject of dispute.

85
86
37
38
89
40
41
42

DIVISION 4. JUDICIAL NOTICE '

452. Judicial notice may be taken of the following matters
to the extent that they are not embraced within Section 451:

48 (a) Resolutions and private acts of the Congress of the
44 United States and of the legislature of any state of the United
45 States.
48 (b) Regulations and legislative enactments issued by or
47 tinder the authority of the United States or any public entitio.44..
48 (c) Official acts of the legislative, executive, and judicial
49 departments of the United States and of any state of the

United States.50

igi et +C

zrzw4
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1 (iii Ueeords of (1) any court of this State or (2) any court
2 or record or the United States or of any state of the United
3 States.
4 (e) Rules of court of (1) any court of this State or (2) any
5 coml. or record of the United States or of any state of the
6 United States. Kato -tug/

,

7 f The law of foreign annilien and .timamaiiillag
8 foreign i11.1111111111.11 hcaukbaloi
9 Speeifie faet.s and propositions that are of such common

10 kinntledg4- within the territorial jurisdiction of the court that
11 they eannot reasonably be the subject of dispute.
12 (11) Specific facts and propositions that are not. reasonably
13 subjeci to dispute and arc capable of immediate and accurate
14 doer/11;11A ion by resort to sources of reasonably indisputable

:iccnr:wy,
14; .111114.j:1.1 notice lic la ken if any matter specified
17 in Scelion 152 if a party reque--:is it and:

) ( ivrs eacli adverse irarie sufllris iil n tips ur ilie request.,
lip through the pleadings or otherwise, to enable such adverse
20 liars)prepare to meet the request.; and
21 Foritishos the court wit li sufficient information to en -
22 41_1I0 tok seal noticeI the matter.

15-1, Tn determining the propriety of taking judicial notice
24 rl ;i ii or the tenor thereof:
25 int Any sourer of pertinent information, including the ad -
26 vie!, or persons learned in the subject matter, may be consulted
27 or used, whether or not. furnished by a party.
28 i 1)) Exelusionary rules of evidence do not apply except for
20 tis i i ion 352 and the rules of privilege.
30 [55. With respect to any matter specified in Section 452
31 hat. is reasonably subject to dispute and of substantial con-
32 sequel tee to the determination of the action:
33 (a judicial notice of such matter may be taken, the
34 last shall afford each party reasonable opportunity to presentrATA 0.4,44st
35 011111116 information relevant to (11 the propriety of taking ju-
36 curial notice of the matter and (2) the tenor of the matter to
37 be noticed.
38 i 11) If thes*Ifillea resorts to any source of information not
39 received in open court; including the advice of persons learned
40 in the subject matter, such information and its source shall be
41 made a part of the record in the action and the >f a

42 afford each party reasonable opportunity to meet such informa-
43 lion before judicial notice of the matter may be taken.
44 456, TEAM. shall at the earliest practicable time indi-
45 rate for the record the matter which is judicially noticed and
46 the tenor thereof if the matter judicially noticed:
47 (a) Is a matter that is reasonably subject to dispute and of
48 substantial consequence to the determination of the action;
49 and
50 (h) Is not a matter specified in subdivisions (a) or (e) of
51 Section 451.
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1 457. If the court denies a request to take judicial notice of
2 any matter, the court shall at the earliest practicable time so

advise the parties and indicate for the record that it has denied
the request.

458. If a matter judicially noticed is a matter which would
otherwise have been for determination by the jury,
may, and upon request shall, instruct the jury to accept as a
fact the matter so noticed.

459, et The failure or refusal of the In ju-
dicial notice of a nuitter,..2L144166the jury with respevt
to the matter, does not tia,-.1nde t froni triktie,
notice or the matter in acedit

4.4 The reviewing court shall take judicial notice of (1)
er properly noticed by th*ips and 121 earl h matter ...z4/

lat. the was required to notice under Section tic
.153. The reviewing court may take judicial notice iit any
matter specified in Section 452. The reviewinag eouvl. iakc
in+lir notive of a matter in a tenor different I'rnrn lrrtI

19 nave y t
20 (b) In determining the propriety of taking judicial notice
21 of a. matter or the tenor thereof, the reviewing court has the

ante power asthe under Section 454.
024 When taking judicial notice under this section of a

matter specified in e.etion 452 that is reasonably subject to
dispute and of substhritial consequence to the determination of
the action, the (11110101. reviewing court shall comply milli
the provisions of subdivision (a) of Section 455 if the matter
was not theretofore judicially noticed in the action.

(a) ln determining the propriety of taking judicial notice
of a matter specified in Section 452 that is reasonably subject
to dispute and of substantial consequence to the determination
of the action, or the tenor thereof, if the reviewing court re-
sorts to any source of information not received in open court
or not included in the record of the action, including the
advice of persons learned in the subject matter, the reviewing
court shall afford each party reasonable opportunity to meet
such information before judicial notice of the matter may be
taken.

23
24
25
26
27

29
2

30
31
32
33
34
35
36
37
38

a

oAttc..c. ev-a-4
et.,(trzie.
/4c. c3Ccc~GGC1$+irt
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DIVICION 5. ET= OF PROOF, BUF= OF rnODUCING

EVID=C7.., AND PRESUMPTIC7C

cmArr= 1. BURDEN CF mr,,,c7

Art:7.cle 1. General

00. rzeept au otherwi.z.- prc7i0.ed b7 law, - 7mn the burden of

1,7-or,f al to Pach fact t.7e c7irtenc-o or nont=istence2 of 17hic:: is essential to

for rolief or defenne ho is asserttr:.

r(11 cofar 7.7 arc,- sta.-0.7,717r'; .ce-2t Election the 'burden

of n a crininel action, n -....c7.1 t at nte 131.11- 171- to Dana Code

The /01188, oir7,11 proper occasions shall instruct the
6 jury as to which party bears the burden of proof on each issue
7 and as to whether that burden requires that a party raise a
8 reasonable doubt concerning the existence or nonexistence of
9 a fact or that he establish the existence or nonexistence of a

10 fact by a preponderance of the evidence, by clear and convinc-
11 ing proof, or by proof beyond a reasonable doubt.

29 Article 2. Burden of Proof on Specific Issues
30
31 520. The party claiming that a person is guilty of crime or

Wneme has the burden of proof on that issue.
3 521. The party claiming, that a person did not exercise a

34 requisite degree of care has the burden of proof on that issue.

35 522. The party claiming that any person, including him -
36 self, is or was insane has the burden of proof on that issue.

Sect4on

CIIAPTZ2 2. BIZDIT OF mom= =MN=

Thc burden of rroducinc c7idence as to a 2:',rt:!.cl'.1ar fact ir

1.117:- on the cart, with the bren of rroof. 7.7cronftc-.:' the burden of

evidence as to a partic..11= fact is on t%,-. :arty c'to would suffer a

f77,1..r.c.: against him on that fact 4.n the absence of f=thcr evidence.
V.

38 CHAPTER 3. PRESITXPIWNS
39
40 Article. 1. General
41
42 600. Subject to Section 607, a presumption is an swamp -
43 tion of fact that the law requires to be made when another
44 fact or group of facts is found or otherwise established in
45 the action. A presumption is not evidence.
46 601. A presumption is either conclusive or rebuttable.
47- Every rebuttable presumption is either (a) a presumption
48 affecting the burden of producing evidence or (b) a presnmp-
49 tion affecting the burden of proof.
.58 602. A statute providing that a fact or group of facts is
.61 prima facie evidence of another fact establishes a rebuttable
.02 presumption.
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1 603. A presumption affecting the burden of producing evi-
2 deuce is a presumption established to implement no public
3 policy other than to facilitate the determination of the par -
4 ticular action in which the presumption is applied.
5 604. Subject to Section 607, the effect of a presumption
6 affecting the burden of producing evidence is'to require the
7 trier of fact to assume the existence of the presumed fact un-
8 less and until evidence is introduced which would support a
9 finding of its nonexistence, in which case the trier of fact shall

10 determine the existence or nonexistence of the presumed fact
11 from the evidence and without regard to the presumption.
12 605. A presumption affecting the burden of proof is a pre -
13 sumptiou established to implement some public policy other
14 than to facilitate the determination of the particular action in
15 which the presumption is applied, such as the policy in favor
16 of the legitimacy of children, the validity of marriage, the
17 stability of titles to property, or the security of those who
18 entrust themselves or their property to the administration of
19 others.
20 606. Subject to Section 607, the effect of a presumption
21 affecting the burden of proof is to impose upon the party
22 against whom it operates the burden of proof as to the non -
23 existence of the presumed fact.
24 607. When a rebuttable presumption operates in a criminal
25 action to establish an element of the crime with which the
26 defendant is charged, neither the burden of producing evi-
27 dente nor the burden of proof is imposed upon the defendant;
28 but, if the trier of fact finds that the facts that give rise to
29 the presumption have been proved beyond a reasonable doubt,
30 the trier of fact may but is not required to find that the
31 presumed fact has also been proved beyond a reasonable doubt.
32 608. A matter listed in former Section 1963 of the Code
33 of Civil Procedure, as set out in Section 1 of Chapter 860 of
34 the Statutes of 1955, is not a presumption unless declared to
35 be a presumption by statute. Nothing in this section shall be
86 construed to prevent the drawing of any inference that may
37 be appropriate in any case to which a provision 'of. former
38 Section 1963 would have applied.
89
40
41
42 Article 2. Conclusive Presumptions
48
44 620. The presumptions established by this articl
45 other presumptions declared by law to be conelusiv
46 elusive presumptions.
47 621. Notwithstanding any other provision of law, the issue
48 of a wife cohabiting with her husband, who is not impotent,
43 is conclusively presumed to be legitimate.
50 622. The facts recited in a written instrument are conclu.-
51 sively presumed to be true as between the parties thereto; but
52 this rule does not apply to the recital of, a consideration.

and all
are eon-
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1 623. Whenever a party hasj by his own statement or con -
2 duct, intentionally and deliberately led another to believe a
3 particular thing true and to act upon such belief, he is not, in
4 any litigation arising out of such statement or conduct, per -
5 mated to contradict it.
6 624. A tenant is not permitted to deny the title of his
7 landlord at the time of the commencement of the relation.
8
9

10
11
12 630. The presumptions established by this article(and all

other rehntt Al presumptions established by law that WOO

Article 3. Presumptions Affecting the Burden
of Producing Evidence

14 Section 603fere presumptions affecting the
15 burden of producing evidence.
16 631. Money delivered by one to another is presumed to
17 have been due to the latter.
18 632. A thing delivered by one to another is presumed to
19 have belonged to the latter.
20 633. An obligation delivered up to the debtor is presumed
21 to have been paid.
22 634. A person in possession of an order on himself for the
23 payment of money, or delivery of a thing, is presumed to have
24 paid the money or delivered the thing accordingly.
25 635. An obligation possessed by the creditor is presumed
26 not to have been paid.
27 636. The payment of earlier rent or installments is pre -
28 sumed from a receipt for later rent or installments.
29 637. The things which a person possesses are presumed to
30 be owned by him.
31 638. A person who exercises acts of ownership over prop -
32 erty is presumed to be the owner of it.
33 639. A judgment, when not conclusive, is presumed to cor-
34 reedy determine or set forth the rights of the parties, but
35 there is no presumption that the facts essential to the judg-
36 ment have been correctly determined.
37 640. A writing is presumed to have been truly dated.
38 641. A letter correctly addressed and properly mailed is
39 presumed to have been received in the ordinary course of mail.
40 642. A trustee or other person, whose duty it was to convey
41 real property to a particular person, is presumed to have
42 actually conveyed to him when such presumption is necessary
43 to perfect title of such person or his successor in interest.
44 643. A deed or will or other writing purporting to create,
45 terminate or affect an interest in real or personal property is

presum to l e au entic it
47 (a) Is at least 30 years old;
48 (b) Is in such condition as to create ne suspicion concern -
49 LW its

(c) Was kept, found was found, in a place where
51 such writing, if ic, would be likely to be kept or
52 found; and
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1 (ii I r1;1"; biro gonerally :ivied upon as authentic by persons
2 having an interesl. in Ihe matter.
3 614. A hook, purporting to be printed or published by
4 public authority, is presumed to have been so printed or

6 G-15. A book, pin -purling to contain reports of eases ad -
7 judged in illy tribunals of the 4ate or nation where the book
8 is published, is presumed to contain. correct reports of such
9 cases.

10
11
12
1.3 4;60. presiimpiions eslablished by this 1,011' :ind all
It other ',chum:ill,. r innlrlmos 1.13- law that waft

1-!01-1 ion 105 air presumptions 4-114,061g the
113 of proiir_
17 1i61. A Add of a woman who is or has been married, horn
16 during the marriage or within :011 days ;trier the dissolution
19 I hereof, is presumed to be a 14-yrititnate child of that. marriage..
20'I'liis prestimpl ion may be dispnied only by the people of the
21 Slate of california in a criminal action brought under Section

23 seem -brit of one or both of them. In a civil action,411mtestimp- ti-")22 270 of the Penal Code or by the husband or wife, or the de -

24 tion may be rebutted only by clear and convincing proof.
25 662. The, owner Of the legal title to property is presumed
26 to he the owner of the full beneficial title. This presumption
27 may lie rebutted only by clear and convincing proof.
28 6 3. A ceremonial marriage is presumed to be valid.
29 664. It is presumed that official duty has been regularly
30 performed.
31 665. An arrest withont a warrant is presumed to be un-
32 lawful.
33 666. Any court of this State or the United States, or any
34 court of general jurisdiction in any other state or nation, or
35 any judge of such a court, acting as such, is presumed to have
36 acted in the lawful exercise of its jurisdiction. This presump-

tion applies only when the act of the court or judge is under
38 collateral attack.
39 667. A person not heard from in seven years is presumed
40 to be dead.

Artiele I. Presumptions Affeeling therdirden of Proof

41
42
43
44
45
46
47
48
49
50
51
52

1IITTS1ON 6. WITNESSES

(1u-ArTEn 1. ComrETENrY

700. Except as otherw is,. iirovided by statute, every person
is qualified to hen win ness and no person is disqualified to
testify to any mai ter.

70l. A person is disqualified to he a witness if he is:
(a) Incapable of expressing himself concerning the matter

so as to be understood, either directly or through interpreta-
tion by one who can understand him; or
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1 (b) Incapable of understanding the duty of a witness to tell
2 the truth.
3 702. (a) Subject to Section 801, the testimony of a witness
4 concerning a particular matter is inadmissible unless he has
5 personal knowledge of the matter. Against the objection of
6 a party, such personal knowledge must be shown before the
7 witness may testify concerning the matter.
8 (b) A witness' personal knowledge of a matter may be
9 shown by any otherwise admissible evidence, including his

10 own testimony.
11 703. (a) Before the judge presiding at the trial of an
12 action may be called to testify in that trial as a witness, he
13 shall, in proceedings held out of the presence and hearing of
14 the jury, inform the parties of the information be has con -
15 cerning any fact or matter about which he will be called to
16 testify.
17 (b) Against the objection of a. party, the .iudge presiding
18 at the trial of an action may not testify in that trial as a
19 witness. Upon such objection, which shall be deemed a motion
20 for mistrial, the judge shall declare a mistrial and order the
21 action assigned for trial before another judge.
22 (e) In the absence of objection by a party, the judge pre -
23 siding at the trial of an action may testify in that trial as a
24 witness.
25 704. (a) Before a juror sworn and impaneled in the trial
26 of an action may be called to testify in that trial as a with
27 he shall, in proceedings conducted by the out o the
28 presence and hearing of the remaining jurors, inform the
2r parties of the information he has concerning any fact or matter
30 about which he will be called to testify.
81 (b) Subject to subdivision (d), against the objection of a
82 party, a juror sworn and impaneled in the trial of an action
33 may not testify in that trial as a witness. Upon such objection
34 which shall be deemed a motion for mistrial, the
35 declare a mistrial and order the action assigned for trial
36 before another jury.
37 (c) In the absence of objection by a party, a juror sworn
38 add impaneled in the trial of an action may be compelled to
39 testify in that trial as a witness.
40 (d) Nothing in this section prohibits a juror from testifying
41 as to the matters covered by Section 11501or as provided in
42 Section 1120 of the Penal Code.
43
44 CRAFTER 2. OATH AND CONFRONTATION

45
46' 710. Every witness before testifying shall take an oath
47 or make an affirmation or declaration in the form provided
48 by Chapter 3 (commencing with Section 2093) of Title 6 of
49 Part IV of the Code of Civil Procedure.
50 711. At the trial of an action, a witness can be heard
51 only in the presence and subject to the examination of all
52 the parties to the action, if they choose to attend and. examine.
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1 CHAPTER 3. EXPERT WITNESSES
2
3 Article 1. Expert Witnesses Generally
4
5 720. (a) A person is qualified to testify as an expert if he
6 has special knowledge, skill, experience, training, or education
7 sufficient to qualify him as an expert on the subject to which

his testimony relates. Against the objection of a party, such
9 special knowledge, skill, experience, training, or education

10 must be shown before the witness may testify as. an expert.
11 (b) A witness' special knowledge, skill, experience, training,
12 or education may be shown by any otherwise admissible evi-
18 donee, including his own testimony.
14 721. (a) Subject to subdivision (b), a witness testifying
15 as an expert may be cross-examined to the same extent as
16 any other witness and, in addition, may be fully cross -exam -
17 as to his qualifications and as to the subject to which
18 his expert testimony relates.
19 (b) If a witness testifying as an expert testifies in the form
20 of an opinion, he may not be cross-examined in regard to the
21 content or tenor of any scientific, technical, or professional
22 text, treatise, journal, or similar publication unless:
28 (1) The witness referred to, considered, or relied upon such
24 publication in arriving at or forming his opinion; or
25 (2) Such publication has been admitted in evidence.
26 722. (a) The fact of the appointment of an expert witness
27 by the court may be revealed to the trier of fact.

oxt
pert

28 ( b) The expenses
the

eaid or
court

0
is

a
proper

be paid too

au. ject of inquiryks relevant to redibilityAand the weight
feAXIA 81 of his testimony.

82 723. The court may, at any ti.. - . - ore or during the trial
88 of an action, limit the number of expert witnesses to be called
84 by any party.
85
86 Article 2. Appointment of Expert Witness by Court

88 730; When it appears to the 41191119cat any time before or Ce4j
87

39 during the trial of an action, that
J-

rt evidence is or may
4Q be required by the court or by any party to the action, the
41 41011moiserikown motion or on motion of any party may
42 appoint one or more persons to investigate, to render a report
48 as may be ordered by the court, and to testify as an expert at
44 the trial of the action relative to the fact or matter as to which
45 such expert evidence is or may be required. The may
48 fix the compensation for such services, if any, rendered by any
47 person appointed under this section, in addition to any service
48 as a witness, at such amount as seems reasonable to the alipi (*Mt,
48 4811.1NOISINSISISIN
50 731. (a) In all criminal actions and juvenile court pro -
51 ceedings, the compensation fixed under Section 730 shall be
52 a charge against the county in which such action or proceeding
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is pending and shall be paid out of the treasury of such county on

order of the court.

(b) In any county in which the procedure prescribed in this subdivision

has been authorized by the board of supervisors, the compensation fixed under

Section 730 for Medical experts in civil actions in such county shall be a

charge against and paid out of the treasury of such county on order of the

court.

(c) &cept as otherwise provided in this section, in all civil actions,

the compensation fixed under Section 730 shall, in the :First instance, be

apportioned and charged to the several parties in such proportion as the court

may determine and may thereafter be taxed and allowed in like manner as other

costs.

cLx 14.04
f26"ralt

13 732. Subject to Article 1 (commencin with 'ection 720
1 an erson appoin b the ' er cation i may e

5 ca ed and examined by the or u y any party to the action.
16 When such witness is calle and examined by the e
17 parties have the same right as is expressed in Section 775 to
is cross-examine the witness and to object to the questions asked
19 and the evidence adduced.
20 733. Nothing contained in this article shall be deemed or
21 construed to prevent any party to any action from producing
22 other expert evidence on the same fact or matter mentioned
23 in Section 730; but, where other expert witnesses are called
24 by a party to the action, their fees shall be paid by the party
25 calling them and only ordinary witness fees shall be taxed
26 as costs in the action;
27
28 CHAPTER 4. INTERPRETERS AND TRANSLATORS

29
30 750. A person who serves as an interpreter or translator
31 in any action is subject to all the rules of law relating to
32 witnesses.
33 751. (a) An interpreter shall take an oath that he will
34 make a true interpretation to the witness in a language that
35 the witness understands and that he will make a true inter- tsuA.
36 pretation of the witness' answers to questions to 'Nuns
37 or jury, in the English language, with his best skill and judg-
38 meat.
39 (b) A translator shall take an oath that he will make a
40 true translation in the English language of any writing he
41 is to decipher or translate.
4.2 752. (a) When a witness is incapable of hearing or

star the English language or is incapable of expressing
under-

iumsel so as to be understood directly an interpreter whom
45 he can understand and who can underst d him shall be sworn
46 to interpret for him.
47 (b) The interpreter may be appointed and compensated as
48 provided in Article 2 (commencing with Section 730) of
49 Chapter 3.
50 753. (a) When the written characters in a writing offered
51 in evidence are incapable of being deciphered or understood
52 directly, a translator who can decipher the characters or un- MJN 1744



- 33 - 8-1

1 derstand the language shall he sworn to decipher or trans -
2 late the writing.
3 (b) The translator may be appointed and compensated as
4 provided in Article 2 (commencing with Section 730) of
5 "Chapter 3.
6 754. (a) As used in this section, "deaf person" means a
7 person with a hearing loss so great as to prevent his under -
8 standing language spoken in a normal tone.
9 (b) In any criminal action where the defendant. is a deaf

10 person, all of the proceedings of the tria] shall he interpreted
11 to him in a language that he understands by a qualified inter -
12 preter appointed by the court.
13 (c) In any action where the mental condition of a deaf
14 person is being considered and where such person may be
15 committed to a mental institution, all of the court proceedings
16 pertaining to him shall be interpreted to him in a language
17 that he understands by a qualified interpreter appointed by
is the court.
19 (d) Interpreters appointed under this section shall be paid
20 for their services a reasonable sum to he determined by the
21 eillga-which shall be a charge against the county in which
22 such action is pending and shall be paid out of the treasury
23 of such county on order of the court.
24
25 CHAPTER 5. METHOD AND SCOPE OF EXAMINATION

26
27 Article 1. Definitions
28

V 29 760. "Direct examination" is the examination of a witness
30 by the party producing him.
31 761. "Cross-examination" is the examination of a witness
32 produced by an adverse party.
33 762. A "leading question" is a question that suggests to
34 the witness the answer that the examining party desires.
35
36 Article 2. Examination of Witnesses

8 765. dm The shall exercise reasonable control over
39 the mode of interrogation of a witness so as to make it as
40 rapid., as distinct, as little annoying to the witness, and as

'41 effective for the ascertainment of truth, as may be.
42
43
44
45
46
47
48
49
50
51
52

3-S-1

766. A witness must give responsive answers to questions,
and answers that are not responsive shall be stricken on motion
of any party.

767. A leading question may not be asked of a witness on
direct examination except in the discretion of the w ere,
under special circumstances, it appears that the interests of
justice require it, but a leading question may be asked of a
witness on cross-examination.

44 Aht
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1 768. (a) In examining a witness concerning a writing, in -
2 eluding a. statement made by him that is inconsistent with any
3 part of his testimony at the hearing, it is not necessary to
4 show, read, or disclose to him any part of the writing.
5 (b) If a writing is shown to a witness, all parties to the
6 action must be given an opportunity to inspect it before any
7 question concerning it may he asked of the witness.
8 769. In examining a witness concerning a statement or
9 other conduct by him that is inconsistent with any part of his

10 testimony at the hearing, it is nut necessary to diselose in him
11 any information concerning the statement or other crinduct.
12 77{}. ihiless the interests of justice otherwise require, ex -
13 evidence of a statement made by a witness that is incon-
14 sistent with any part of his testimony at the hearing shall be
15 exeluded unless:
16 (a) The witness was so examined while testifying as to give
17 him an opportunity to SISSIO explain, orvieny the state -
18 ; or
19 (b) The witness has not been excused from giving further

to t'ir - in the action.
21 771. witness, either while testifying nr prior thereto,

2 a. wrii ing to refresh his memory with respect to any
23 limiter a mid whieli he testifies, such wriLing must be
24 produced at the request of an adverse party, who nlay, if he
25 chooses, inspect the writing, cross-examine the witness con -
26 cerning it, and read it to the jury.

L, 27 772. Subjeet to the limitations of Chapter 6 (commencing
28 will! Section 780), a witness examined by one party may be
29 cross-examined upon any matter within the scope of the direct
30 examination by each adverse party to the action in such order

Gow,,X) 31 as the court directs.
32 773. rnle8s t9pipi otherwise directs, the direct examina-
33 tion of a witness must be concluded before the cress -exam -
34 illation of the same witness begins.
$5 774. .A witness once exa,mincrl cannoi he re-examined as
36 to the same matter without leave of the convi, but lie may be
37 re-examined as to any new mailer nprin which he has been
38 examined b an adverse party to the. action. Leave granted

9 or wr i ie  m t e discretion
0 775. ThillNIMMINIIIIIIMIiiown motion may call witnesses and

41 interrogate them the same as if they had been produced by a
42 party to the action, and the parties may object to The questions
43 asked and the evidence adduced the same as if such witnesses
44 were called and examined by an adverse. party. Such witnesses
45 may be cross-examined by all pa Hies to the oil inn in such
46 order as the iimisciTrrr----:s

7 776. (a) A party to the reenril of any civil action, or a
48 person identified wit party, may he called ,and.and examined
49 as if under cross-examination by any adverse party at any
50 time during the presentation of evidence by the party calling
51 the witness. The party calling such witness is not bound by
52 his testimony, and the testimony of such witness may be re-

ai
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1 butted by the parly railing him for smell examination by 4,1-11er
2 evidence..
3 (b) A witiies:, examined by a party tinder this :.1.,11011 may
4 be cross-examined by all other parlies to the aelion Irl :114.111

5 order as .1.1ie court directs; Inn fl! witness may be eN.ariiined
6 only as it' under redireet examination by:
7 (1) lit the ease of a wit IleSS Who is a part -Y,
8 and V011altiel rOr party who is not all..erse
9 (2) In the ease of a witness who is not a parly,e0iiiisel for

10 the party wii.h whom the witness is 'detained and vumin:-..el For

11 n party Wile is Dot :inverse 'lir the party with whom Me tcllllrtiti
12 is iclentilied.
13 (e) Play the purpose of Lhis tierinln, Rforties by

14 die same counsel 01'4! Ilccalt2d hl be party.
15 (11) Pot- the purpose of seetion, 1 perani l.ti identilied
16 with a party it In, is:
17 (I) A person fOr whose flop gml rs

lg proseenied or &trended by the pariy.
19 (2) A director, officer, superitilemleill, member, al.:,.101. etil
20 1)14'.V'''', or Il lanaging. ageni of I lie party 1,1. or a

21 in paragraph (I), or any public employee of a I I

22 when Buell public entity is the party.
23 (3) A person -who was in any of relali4mships specified
24 in paragraph (2) at. Ilie lime of 1114. omission r11'1i1;..

25 _0 the cause lir

26 (4) A person who was in any of Ilie rI lulin11S1111I :1,491114.4i

27 in paragraph (2) at the time lie 4,11tained knowledr., of die
28 matter concerning which ht.: is sought to he 11114ler

30 t.11is wc1

30 Iii. a) tinlijeci In subdivision (lit anil tel. the maw e.
31 may exclIttle from. the courtroom any witness not at the time
32 under examination so that such witness cannot bear the lest.i-
33 moray of other witnesses.
34 (b) A party to the action flainint be excluded miller this
35 section.
36 (e) If a person nthatr than a natural person is a party to
37 the action, an officer or employee designated by its attorney
38 is entitled to he present.

39 778. After a witness has been exelisiPrl from giving further
testimony in the action, he cannot he recalled without leave of

41 t e court. Leav granted or withheld in the
42 discretion,
43
44 CHAPTER. 6. CREDIBILITY WITNESSEs

 45
46
47
48 '180. Except as otherwise rirovide4l by law, the or
49 jury may consider in determining the ereilibilit3- of a witness
50 any statement or other cond11,1 that has; 4ny temlenr.y ill rrasilri

C

Article 1. 1 "retlibilif., 41
Q.tatts I
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1 to prove or disprove the truthfulness of his testimony al, ,the
owilig,,..:2 hearing, including, hut not limited to any of ilie : II

3 (a) His demeanor while testifying and the Manlier in wil ii.li
4 he testi firs.
5 (h) The eharacter of his testimony.
6 (e) The extent of his capacity to perceive, to renollect, or
7 to communicate any matter about which he testifies.
8 (d) The extent .of his opportunity to perceive any matter
9 about which he testifies.

10 (e) His character for honesty or veracity or their opposites.
11 (f) The existence or nonexistence of a bias, interesl, iir other
12 improper motive.
13 (g) A statement previously made by hint tImi is cole.A..teill

14 with his testimony at the hearing.
15 (h) A statement made by him that is incom,isiciit will. :my
16 part iii his testimony at the hearing.
17 ( i ) 'the existence or nonexistence of any .faci iesi Hied lo

18 by him.
19 (j) His attitude toward the action in whieli lie ii,..iiiies or
20 toward the giving of testimony.
21 (k) His admission of untruthfulness.
22
23
24
25 78:i. The credibility of a witness may hey attacked iir sup..
26 portalby any party. including the party calling. him.
2 786. Evidence of traits of his character other _ I/_1Si.n lione:,iy

28 or veracity or their oppositeskis madinissible to attack- or
29 support the credibility of a witness.
30 787. Kuh.jeet to Section 788, evidence of specific instances
31 of his conduct relevant only as tending to prove a trail. of his
32 character is inadmissible to attack or support the credibility
33 of a witness.
34 788. (a) Subject to subdivision (b), evidence of the eon -
35 viction of a witness for a crime is admissible for the nr ose

37 held out of the presence and hearing o thee11114jury, finds that:
in prOcc,E4 jugs36 of attacking his credibility only if th

38 (1) An essential element of the crime is false statement or
39 the intention to deceive or defraud; and
40 (2) The witness has admitted his conviction for the crime
41 or the party attacking the credibility of the witness has pro -
42 duced competent evidence of the conviction.
43 (b) Evidence of the conviction of a witness for a crime is
44 inadmissible for the purpose of attacking his credibility if:
45 (1) A pardon based on his innocence has been granted to
46 the witness by the jurisdiction in which he was convivial.
47 (2) A certificate of rehabilitation and pardon has been
48 granted to the witness under the provisions of Chapier 3.5
49 e...ommencing with Section 4852.01) of Title 6 of rail 3 iiF
54 the Penal Code.

C

Article 2. Attacking or Supporting Credibility
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1 (3) The accusatory pleading against the witness has been
2 dismissed under the provisions of Penal Code Section 1203.4
3 or 1203.4a.
4 (4) The record of conviction has been sealed under the pro-

visions of Penal Code Section 1203.45.
6 (5) The conviction was under the laws of another jurisdic-
7 and the witness has been relieved of the penalties and
8 disabilities arising from the conviction pursuant to a procedure
9 substantially equivalent to that referred to in paragraph (2),

10 (3), or (4).u 789. Evidence of his religious belief or lack thereof is in -
12 admissible to attack or support the credibility of a witness.
18 790. Evidence of the good character of a witness is inad-
14 to support his credibility unless evidence of his bad
15 character has been admitted for the purpose of attacking his
16 credibility.
17 791. Evidence of a statement previously made by a wit -
18 ness that is consistent with his testimony at the hearing is
19 inadmissible to support his credibility unless it is offered
2,0 after:
21 (a) Evidence of a statement made by him that is incon-

sistent with any part of his testimony at the hearing has been
22 admitted for the purpose of attacking his credibility, and the
24 statement was made before the alleged inconsistent state -
25 ment ; or
26 (b) An express or implied charge has been made that his
27 testimony at the hearing is recently fabricated or is influenced
28 by bias or other improper motive, and the statement was made
29 before the bias, motive for fabrication, or other improper
80 motive is alleged to have arisen.
31
32 DIVISION 7. OPINION TESTIMONY AND
38 - SCIENTIFIC EVIDENCE
84
35 CHAPTER 1. EXPERT AND OTHER OPINION TESTIMONY

86
37
38
39 800. If a witness is not testifying as an expert, his testi-

mony in the form of an opinion is limited to such an opinion
41 as is :
42 (a) Rationally based on the perception of the witness; and
49 (b) Helpful to a clear understanding of his testimony.
44 801. If a witness is testifying as an expert, his testimony
45 in the form of an opinion is limited to such an opinion as is:
46 (a) Related to a subject that is sufficiently beyond common
47 experience that the opinion of an expert would assist the trier
48 of fact; and
48 (b) Based on matter (including his special knowledge, skill,
50 experience, training, and education) perceived by or person -
51 ally known to the witness or made known to him at or before
52 the hearing, whether or not admissible, that is of a type com-

C

Article 1. Expert and Other Opinion Testimony Generally
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1 manly relied upon by experts in forming an opinion upon the
2 subject to which his testimony relates, unless an expert is
3 precluded by law from using such matter as a basis for his
4 opinion.
5 802. A witness testifying in the form of an opinion may
6 state on direct examination the reasons for his opinion and
7 the matter (including, in the case of an expert, his special
8 knowledge, skill, experience, training, and education) upon
9 which it is based, unless he is precluded by law from using sue'

10 reasons or matter as a basis for his opinion.
803. Th;)1011111b may, and upon objection shall. exclude

12 testimony in the form of au opinion that is based in whole or
in significant part on matter that is not a proper basis for
such an opinion. In such case, the witness may then state his
opinion after excluding from consideration the matter deter-
mined to be improper.

804. (a) If a witness testifying as an expert testifies that
his opinion is based in whole or in part npon the opinion or
statement of another person, such other person may he called
and examined as if under cross-examination concerning the
subject matter of his opinion or statement by any adverse
party.

(b) Unless the party seeking to examine the person upon
whose opinion or statement the expert witness has relied has

2 the ri.ht a art from this section toilliftexamine such person
26 his section is not applicable if the person upon
27 whose opinion or statement the expert witness has relied is
28 (1) a party. (2) an agent or employee of a party, (3) a
29 person united in interest with a party or for whose immediate
30 benefit the action is prosecuted or defended, or (4) a witness
31 who has testified in the action.
32 (c) Nothing in this section makes admissible an expert
33 opinion that is inadmissible because it is based in whole or in
34 part on the opinion or statement of another person.
35 (d) An expert opinion otherwise admissible is not made
36 inadmissible by this section because it is based on the opinion
37 or statement of a person who is unavailable for allIllexam ina-
38 tion pursuant to this section.
39 805. Testimony in the form of an opinion that is otherwise
40 admissible is not objectionable because it embraces the ultimate
41 issue to be decided by the trier of fact.

13
14
15
16
17
18
19
20
21
22
23
24
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6 Artie.let Opinion Testimony on Particular Matters
7
8 870. A witness may state his opinion as to the sanity of a
9 person when:

10 (a) The witness is an intimate acquaintance of the person
11 whose sanity is in question ;
12 (b) Th, wii nesr tins a subscribing witness to a wriiing, the
13 validity a whi,d, is iii aispute, signed by the person whose
14 sanity is in qiiestion; or
15 is 4111;11 iii4'41 under Hectian 801) or !-:01. in
16 testify in the Corm or an opinion.
17
18 CitAi.TER 2. .131.00n TEsrs To DETERMINE, PATERNITY
19
20 890. This chapter may be cited as the Uniform Act on
21 Blond Tcsis In Doi ermine Paternity.
22 891. shrill be so interpreted and construed as to
23 effectnate its general purpose io make uniform the law of
24 those states which enact it.
25 892. In a civil action in which paternity is a relevant fact,
26 the court may upon its own initiative or upon suggestion made
27 by or on behalf or any person whose blood is involved, and
26 shall upon motion of any party to the action made at a time so
29 as not to delay the proceedings unduly, order the mother,
30 child, and alleged father to submit to blood tests. If any party
31 refuses to submit to such tests, the court may resolve the ques-
32 tion of paternity against such party or enforce its order if the
33 rights of others and the interests of justice so require.
34 893. The tests shall be made by experts qualified as exam -
35 iners of blood types who shall be appointed by the court. The
36 experts shall be called by the court as witnesses to testify to
37 their findings and shall he subject to cross-examination by the
38 parties. Any party or person at whose suggestion the tests have
39 been ordered may demand that other experts, qualified as
40 examiners of blood types, perform independent tests under
41 order of the court, the results of which may be offered in evi-
42 dente. The number and qualifications of such experts shall be
43 determined by the court.
44 894. The compensation of each expert witness appointed
45 by the court shall be fixed at a reasonable amount. It shall be
46 paid as the court shall order. The court may order that it be
47 paid by the parties in such proportions and at. such times as it
48 shall prescribe, or that ilre propnrtinn a any party be paid by
49 the county. and that. after payment by the parties or nu!
50 county or both, all or part nr noire or it he taxed as rusts iaa
51 the action. The fee of an expert witness called by a party Nit

8-1
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1 not appointed by the court shall be paid by the party calling
2 in be taxed as costs in the action.
3 895. If the court finds that the conclusions of all the ex -
4 pertc, as disclosed by the evidence based upon the tests, are
5 that. the alleged father is not the father of the child, the ques-
6 tion of paternity shall be resolved accordingly. Tf the experts
7 disagree in their findings or conclusions, the question shall be
8 submitted upon all the evidence.
9 896. This chapter applies to criminal actions subject to the

10 following limitations and provisions:
11 (a) An order for the tests shalt he made only upco
12 tion of a party or on the court's initiative.
13 (1)) The compensation of the experts shall he p.441 by the
14 county tinder order of court..
15 (4.) The court may direct a verdiet of ;Lviiiiiital 4111011 the

16 conclusions of all the experts under the provisions of
17 81). otherwise, the ease shall be submitted For /He/Join:Ilion
18 upon all the evidence,
19
20 DIVISION 8. PRIVILEGES
21
22 CHAPTER 1. DEFINITIONS
23
24 91)0. Ibilcss the provision or context otherwise requires.
25 the definitions in this chapter govern the constriletion of this
26 division.do not govern the construction of any other
27 division.
28 901. "Proceeding" means any- action, hearing, investiga-
29 tion, inquest, or inquiry (whether conducted by a couri., ad -
30 ministrative agency, hearing officer, arbitrator. legislative body,
31 or any other person authorized by law) in which, -pursuant to
32 law, testimony can be compelled to be given.
33 902. "Civil proceeding" means any proceeding except a
34 criminal proceeding,
35 903. "Criminal proceeding" means:
36 (a) A criminal action; and
87 (b) A proceeding pursuant to Article 3 (commencing with
38 Section 3060) of Chapter 7 of Division 4 of Title 1 of the
39 Government Code to determine whether a public officer should
40 be removed from office for wilful or corrupt misconduct in
41 office.
42 904. "Disciplinary proceeding " means a proceeding. brought
43 by a public entity to determine whether a right. authority,
44 license, or privilege (including the right or privilege to be
45 employed by the public entity or to hold a public ',MN') should

46 be revoked, suspended, terminated, limited, or conditioned.
47 but does not include a criminal proceeding.
4S 905. "Presiding officer" means the person antheri7ed to
49 rule on a claim of privilege in the proceeding in which the
50 claim is made.
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1 CHAPTER 2. APPLICABILITY OF DIVISION
2

910. Except as otherwise provided by statute, the provi-
4 sions of this division apply in all proceedings.
5
6 CRAFTER 3. GENERAL PROVISIONS RELATING TO ParnimoEs
7
8 911. Except as otherwise provided by statute:
9 (a) No person has a privilege to refuse to be a witness.

10 (b) No person has a privilege to refuse to disclose any
11 matter or to refuse to produce any writing, object, or other
12 thing.
13 (c) No person has a privilege that another shall not be a
14 witness or shall not disclose any matter or shall not produce
15 any writing, object, or other thing.
16 912. (a) Except as otherwise provided in this section, the
17 right of any person to claim a privilege provided by Section
18 954 (lawyer -client privilege), 980 (privilege for confidential
19 marital communications), 994 (physician -patient privilege),
20 1014 (psychotherapist -patient privilege), 1033 (privilege of
21 penitent), or 1034 (privilege of clergyman) is waived with
22 respect to a communication protected by such privilege if any
23 holder of the privilege, without coercion, has disclosed a sig-
24 nificant part of the communication or has consented to such
25 disclosure made by anyone. Consent to disclosure is manifested
26 by any statement or other conduct of the holder of the privi-
27 lege indicating his consent to the disclosure, including his
28 failure to claim the privilege in any proceeding in which he
29 has the legal standing and opportunity to claim the privilege.

1../30 (b) Where two or more persons are joint holders of a privi-
31 lege provided by Section 954 (lawyer -client privilege), 994
32 (physician -patient privilege), or 1014 (psychotherapist -patient
33 privilege),, the right of a particular joint holder of the privi-
34 le e to claim the privilege
35 he right of
36 another joint holder to claim the privilege.
37 In the case of the privilege provided by Section 980

8 for confidential marital mmunications), t e right of one
spouse o c al e pravi ege
right of the other spouse to claim the privilege,

41 IMMIX
42 (c) A disclosure that is itself privileged under this divi-
4g sion is not a waiver of any privilege.
44 (d) A disclosure in confidence of a communication that is
45 protected by a privilege provided by Section 954 (lawyer -
46 client privilege), 994 (physician -patient privilege), or 1014
47 (psychotherapist -patient privilege), when such disclosure is
48 reasonably necessary for the accomplishment of the purpose
49 for which the lawyer, physician, or psychotherapist was con -
50 waiver of the privilege.

913. (a) If a privilege istexereised not to testify witht... 51
10.)

52 respect to any matter, or to refuse to disclose or to prevent

,o4 ,e4uktant444+nett)
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MJN 1753



fLgitAth)

8-1 - 42 -
1 another from disclosing any matter, the presiding officer

co comment thereon, n presumption shall arise
e exercise of the privilege, and the trier of

4 fact may not draw any inference therefrom as to the credibil-
ity of the fitness or as to any matter at issue in the proceeding.

(b) The at the request of a party who may be ad -
7 versely ected because an unfavorable inference may be
8 drawn by the jury because a privilege has been exercised, shall
9 instruct the jury that no presumption arises

10 the exercise of the privilege and that the jury may not draw
11 any inference therefrom as to the credibility of the witness or
12 as to any matter at issue in the proceeding.
13 914. (a) Subject to Section 915, the presiding officer shall
14 determine claim of privilege in any proceeding in the same

manner as a determines such a claim under Article 2
16 (commencing 'th Section 400) of Chapter 4 of Division 3.
17 (b) No person may be held in contempt for failure to dis-
18 close information claimed to be rivile ed unless he has failed
19 to comply with an order of a 1 he disclose such in -

20 formation. This subdivision does ri t apply to any govern -
21 mental agency that has constitutional contempt power, nor
22 does it impliedly repeal Chapter 4 (commencing with Section
23 9400) of Part 1 of Division 2 of Title 2 of the Government
24 Code.
25 915. (a) Subject to subdivision (b), the presiding officer

(-- 26 may not require disclosure of information claimed to be privi-- 27 leged under this division in order to rule on the claim of
28 privilege.

(b) When ZAIIIIIIIiiruling on a claim of privilege under
30 Article 9 (commencing with Section 1040) of Chapter 4 (offi-
31 cial. information and identity of informer) or under Section

t
8 lege) is unable without requiring dis-

34 closure of the information claimed to be privileged, the
35 may require the person from whom disclosure is sought or the
36 person authorized to claim the privilege, or both, to disclose
37 the information in chambers out of the presence and hearing
38 of all persons except the person authorized to claim the privi-
38 Iege and such other persons as the person authorized to claim
40 the privilege is willing to have present. If the judge deter -
41 mines that the information is privileged, neither he nor any
42 other person may ever disclose, without the consent of a per -
43 son authorized to permit disclosure, what was disclosed in the
44 course of the proceedings in chambers.
45 916. (a) The presiding officer, on his own motion or on the
46 motion of any party, shall exclude information that is sub -
47 jest to a claim of privilege under this division if:
48 (1) The person from whom the information is sought is not
49 a person authorized to claim the privilege; and
50 (2) There is no party to the proceeding who is a person an -
51 thorized to claim the privilege.
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1 (b) The presiding officer may not exclude information
2 under this section if :
3 (1) He is otherwise instructed by a person authorized to
4 permit disclosure; or
5 (2) The proponent of the evidence establishes that there is
6 no person authorized to claim the privilege in existence.
7 917. Whenever a privilege is claimed on the ground that
8 the matter sought to be disclosed is a communication made in
9 confidence in the course of the lawyer -client, physician -patient,

10 psychotherapist -patient, clergyman -penitent, or husband -wife
11 relationship, the communication is presumed to have been
12 made in confidence and the opponent of the claim of privilege
1$ has the burden of proof to establish that the communication
14 was not confidential.
15 918. A party may predicate error on a ruling disallowing
16 a claim of privilege only if he is the holder of the privilege,
17 except that a party may predicate error on a ruling disallow -
18 ing a claim of privilege by his spouse under Section 97 nr 971
19 919. Evidence of a statement or other disclosure is inad-
20 missible against a holder of the privilege if :
21 (a) A person authorized to claim the privilege claimed it
22 but nevertheless disclosure erroneously was required to be
28 made; or
24 (b) The presiding officer did not exclude the privileged in -
25 formation as required by Section 916.
26 920. Nothing in this division shall be construed to repeal
27 by implication any other statute relating to privileges.
28
29 CHArISR 4, PARTICULAR PRIVILEGES
80
81 Article 1. Privilege of Defendant in Criminal Case
82
33 930. To the extent that such privilege exists under the Con -
84 stitution of the United States or the State of California, a
85 defendant in a criminal case has a privilege not to be called
86 as a witness and not to testify.
87
88 Article 2. Privilege Against Self -Incrimination
89
40 940. To the extent that such privilege exists under the
41 Constitution of the United States or the State of California,
42 a person has a privilege to refuse to disclose any matter that
48 may tend to incriminate him.
44
45 Article 3. Lawyer -Client Privilege
46
47 950 AS used in this article, "lawyer" means a person au -
48 or reasonably believed by the client to be authorized,
49 to practice law in any state or nation.
so 951. As used in this article " client" means a person IOW
51 who, directly
52 or through an authorized representative, conan to a lawyer for
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1 the purpose of retaining the lawyer or securing legal service
2 or advice from him in his professional capacity, and includes
3 an incompetent (a) who himself so consults the lawyer or (b)
4 whose guardian or conservator so consults the lawyer in behalf
5 of the incompetent.
6 952. As used in this article, "confidential communication
7 between client and lawyer" means information transmitted be -
8 tween a client and his lawyer in the course of that relationship
9 and in confidence by a means which, so far as the client is

10 aware, discloses the information to no third persons other
11 than those who are present to further the interest of the client
12 in the consultation or those to whom disclosure is reasonably
13 necessary for the transmission of the information or the ac -
14 complishment of the purpose for which the lawyer is eon -
15 suited, and includes advice given by the lawyer in the course
16 of that relationship.
17 953. As used in this article, "holder of the privilege"
18 means:
19 (a) The client when he has no guardian or conservator.
20 (b) A guardian or conservator of the client when the client
21 has a guardian or conservator.
22 (c) The personal representative of the client if the client is
23 dead.
24 (d) A successor, assign, trustee in dissolution, or any simi-
25 lar representative of a firm, association, organization, partner -
26 ship, business trust, corporation, or public entity that is no
27 longer in existence.
28 954. Subject to Section 912 and except as otherwise pro -
29 vided in this article, the client, whether or not a party, has
30 a privilege to refuse to disclose, and to prevent another from
31 disclosing, a confidential communication between client and
32 lawyer if the privilege is claimed by: .

33 (a) The holder of the privilege ;
34 (b) A person who is authorized to claim the privilege by the
85 holder of the privilege; or
86 (e) The person who was the lawyer at the time of the confi-
37 dential communication, but such person may not claim the
33 privilege if there is no holder of the privilege in existence or
39 if he is otherwise instructed by a person authorized to permit
40 disclosure.
41 955. The lawyer who received or made a communication
42 subject to the privilege under this article shall claim the priv-
43 ilege whenever he is present when the communication is sought
44 to be disclosed and is authorized to claim the privilege under
45 subdivision (c) of Section 954.
46 956. There is no privilege under this article if the services
47 of the lawyer were sought or obtained to enable or aid an ne
48 to commit or plan to commit a crime or
49 isisimm a fraud.
50 957. There is no privilege under this article as to a column -
61 nieation relevant to an issue between parties all of whom
62 claim through a deceased client, regardless of whether the
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1 claims are by testate or intestate succession or by inter vivos
2 transaction.
3 958. There is no privilege under this article as to a commu-
4 nication relevant to an issue of breach, by the lawyer or by the
5 client, of a duty arising out of the lawyer -client relationship,
6 including but not limited to an issue concerning the adequacy
7 of the representation of the client by the lawyer.
8 959. There is no privilege under this article as to a com-

munication relevant to an issue concerning the intention or
10 competence of a client executing an attested documen or co
11 cern the execution or attestation of such a document, if
12 w is eawyer Is tesnan witness
13 NO. =ar7-fs no prini.e. er s article as to a commu-
14 relevant to an issue concerning the intention of a
15 client, now deceased, with respect to a deed of conveyance,
16 will, or other writing, executed by the client, purporting to
17 affect an interest in property.
18 961. There is no privilege under this article as to a commu-
19 nication relevant to an issue concerning the validity of a deed
20 of conveyance, will, or other writing, executed by a client, now
21 deceased, purporting to affect an interest in property.
22 962. Where two or more clients have retained or consulted
23 a lawyer upon a matter of common interest, none of them may
24 claim a privilege under this article as to a communication
25 made in the course of that relationship when such communi-

r- 26 cation is offered in a civil proceeding between such clients.
27
28 Article 4. Privilege Not to Testify Against Spouse
29
30 970. Except as provided in Sections 972 and 973, a mar -
31 person has a privilege not to testify against his spouse
82 in any proceeding.
33 971. Except as provided in Sections 972 and 973, a mar -
34 ried person whose spouse is a party to a proceeding has a
85 privilege not to be called as a witness by an adverse party
86 to that proceeding without the prior express consent of the
37 spouse having the privilege under this section.
88 972. A married person does not have a privilege under
39 this article in:
40 (a) A proceeding brought by or on behalf of one spouse
41 against the other spouse.
42 .(b) A proceeding to commit or otherwise place his spouse
48 or his spouse's property, or both, under the control of another
44 because of the spouse's alleged mental or physical condition.
45 (c) A proceeding brought by or on behalf of a spouse to
46 establish his competence.
47 (d) A proceeding under the Juvenile Court Law, Chapter
48 2 (commencing with Section 500) of Part 1 of Division 2 of
48 the Welfare and Institutions Code.
50 (e) A criminal proceeding in which one spouse is charged
51 with:

C
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1 (1) A crime against the person or property of the other
2 spouse or of a child of either, whether committed before or
3 during marriage.
4 (2) A crime against the person or property of a third
5 person committed in the course of committing a crime against
6 the person or property of the other spouse, whether committed
7 before or during marriage.
8 (3) Bigamy or adultery.
9 (4) A crime defined by Section 270 or 270a of the Penal

10 Code.
11 973. (a) Unless erroneously compelled to do so, a married
12 person who testifies in a proceeding to which his spouse is a
18 party, or who testifies against his spouse in any proceeding,
14 does not have a privilege under this article in the proceeding
15 in which such testimony is given.
16 (b) There is no privilege under this article in a civil pro -

17 seeding brought or defended by a married person for the im-
18 mediate benefit of his spouse or of himself and his spouse.
19
20 Article 5. Privilege for Confidential Marital
21 Communications
22
23 980. Subject to Section 912 and except as otherwise pro -
24 vided in this article, a spouse (or his guardian or conservator
25 when he has a guardian or conservator), whether or not a
26 party, has a privilege during the marital relationship and
27 afterwards to refuse to disclose, and to prevent another from
28 disclosing, a communication if he claims the privilege and.
29 the communication was made in confidence between him and
30 the other spouse while they were huiband and wife.
81 981. There is no privilege under this article if the coin -
82 munication was made, in whole or in part, to enable or aid
83 anyone to commit or plan to commit a crime or to perpetrate
34 or plan to perpetrate &fraud.
35 982. There is no privilege under this article in a proceed -
36 ing to commit either spouse or otherwise place him or his
37 property, or both, under the control of another because of his
38 alleged mental or physical condition.
39 983. There is no privilege under this article in a proceed -
40 ing brought by or on behalf of either spouse to establish his
41 competence.
42 984. There is no privilege under this article in:
,43 (a) A proceeding brought by or on behalf of one spouse
44 against the other spouse.
45 (b) A proceeding between a surviving spouse and a person
46 who claims through deceased spouse, regardless of whether
47 such claim is by testate or intestate succession or by inter
48 vivos transaction.
4g 985. There is no privilege under this article in a criminal

uroceeJinoin which one spouse is charged with:
1 (a) crime gainst the person or property of the other

52 spouse or of a d of either.
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1 (b) A crime ainst the person or property of a third per-
son committed in the course of committing a crime against the

3 person or property of the other spouse.
4 (c) Bigamy or adultery.
5 (d) A crime defined by Section 270 or 270a of the Penal
6 Code.
'7 986. There is no privilege under this article in a proceed-

8 ing under the Juvenile Court Law, Chapter 2 (commencing
9 with Section 600) of Part 1 of Division 2 of the Welfare and

10 Institutions Code.
11 987. There is no privilege under this article in a criminal
12 proceeding in which the communication is offered in evidence
13 by a defendant who is one of the spouses between whom the
14 communication was made.
15
16 Article 6. Physician -Patient Privilege
17
18 990. As used in this article, "physician" means a person
19 authorized, or reasonably believed by the patient to be author -
20 ized, to practice medicine in any state or nation.
21 991. As used in this article, "patient" means a person
22 who consults a physician or submits to an examination by a
28 physician for the purpose of securing a diagnosis or preven,
24 tine, palliative, or curative treatment of his physical or mental
25 or emotional condition,
26 992. As used in this article, "confidential communication
27 between patient and physician" means information, including
28 information obtained by an examination of the patient, trans -
29 witted between -a patient and his physician in the coarse of
30 that relationship and in confidence by a means which, so far
31 as the patient is aware, discloses the information to no third
32 persons other than those who are present to further the in -
88 terest of the patient in the consultation or those to whom dis-
34 closure is reasonably necessary for the transmission of the
35 information or the accomplishment of the purpose for which
36 the physician is consulted, and includes advice given by the
87 physician in -the course of that relationship.
38 993. As used in this article, "holder of the privilege"
89 means:
4:0 (a) The patient when he has no guardian or conservator.

(b) A guardian or conservator of the patient when the pa -
42 tient has a guardian or conservator.
43 (c) The personal representative of the patient if the patient
44 is dead.
45 994. Subject to Section 912 and except as otherwise pro -
46 vided in this article, the patient, whether or not a party, has
47 a privilege to refuse to disclose, and to prevent another from
48 disclosing, a confidential communication between patient and
49 physician if the privilege is claimed by :
50 (a) The holder of the privilege;
51 (b) A person who is authorized to claim the privilege by
52 the holder of the privilege; or
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1 (c) The person who was the physician at the time of the
2 confidential communication, but such person may not claim
3 the privilege if there is no holder of the privilege in existence
4 or if he is otherwise instructed by a person authorized to per -
5 mit disclosure.

995. The physician who received or made a communication
7 subject to the privilege wider this article shall claim the privi-
8 lege whenever he is present when the communication is sought
9 to be disclosed and is authorized to claim the privilege under

10 subdivision (e) of Section 994.
11 996. There is no privilege under this article as t u an issue
12 concerning the condition of the patient if such issue as been
13 tendered by :
14 (a) The patient;
15 (b) Any party claiming through or under the patient;
16 (c) Any party claiming as a beneficiary of the patient
17 through a contract to which the patient is or was a party; or
18 - (d) The plaintiff in an action brought under Section 376
19 or 377 of the Code of Civil Procedure for damages for the
20 injury or death of the patient.
21 997. There is no privilege under this article if the services
22 of the physician were sought or obtained to enable or aid any -

23 one to commit or plan to commit a crime or a tort or to escape
24 detection or apprehension after the commission of a crime or
25 a tort.
26 998. There is no privilege under this article in a criminal
27 proceeding or in a disciplinary proceeding.
28 999. There is no privilege under this article in a proceed -
29 ing to recover damages on account of conduct of the patient
30 which constitutes a crime.
31 1000. There is no privilege under this article as to a corn -
32 munication relevant to an issue between parties all of whom
33 claim through a deceased patient, regardless of whether the
34 claims are by testate or intestate succession or by inter vivos
35 transaction.
36 1001. There is no privilege under this article as to a com-
87 relevant to an issue of breach, by the physician or
88 by the patient, of a duty arising out of the physician -patient
89 relationship.
40 1002. There is no privilege under this' article as to a com-
41 munication relevant to an issue concerning the intention of
42 a patient, now deceased, with respect to a deed of conveyance,
43 will, or other writing, executed by the patient, purporting to
44 affect an interest in property.
45 1003. There is no privilege under this article as to a corn -
46 munication relevant to an issue concerning the validity of a
47 deed of conveyance, will, or other writing, executed by a
48 patient, now deceased, purporting to affect an interest in
49 propert
50

y.
1004. There is no privilege under this article in a proceed -

s1 ing to commit the patient or otherwise place him or his prop -
52 erty, or both, under the control of another because of his
58 alleged mental or physical condition.
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1 1005. There is no privilege tinder this article ill a proeeed-
2 nag brought, by Or 011 behalf of the patient to establish his
3 competenee.
4 1006. There is no privilege under this article as to infor-
5 mation that the physician or the patient is required to report.
6 to a puhlie employee, or as to information require41 to be
7 recorded in a public offiee, unless the statlite, h url.er, ortli-
8 mince, administrative regulation, or other provision requiring
9 the report or reeord speeifieally provides that the information

10 is rOlifitleraid or may not lie disclosed in tin partieidar
11 proeeeditig%
12

13 Article 7. Psyebotherapist-Patient Privilege
14
15 1010. As used in this article, "psyellotlieraped
36 (a) A person authorized, Or reasonahly believed 10 !lie iL
17 tient to be authorized, to medieine in any slate or
18 nation; or
19 (b) A person certified as a psychologist under Chapter 6.(i
20 (commencing. with Seetion 2900) of Division 2 of the Business
21 and Professions Code.
22 1011. As used in this article, "patient" means a person
23 who consults a psychotherapist or submits to all examination
24 by a psychotherapist for the purpose of securing a diagnosis
25 or preventive, palliative, or curative treatment of his mental
26 or emotional condition.
27 1012. As used in this article, "ronfidential ennaninlication
28 between patient and psychotherapist" means information, in -
29 eluding information obtained by an examination of the pa -
30 tient, transmitted between a patient and his psychotherapist
31 in the course of that relationship and in confidence by a means
32 which, so far as the patient is aware, discloses the information
33 to no third persons other than those who are present to fur -
34 ther the interest of the patient in the consultation or those
35 to whom -disclosure is reasonably necessary for the transmis-
36 sion of the information or the accomplishment of the purpose
37 for which the psychotherapist is consulted, and includes ad -
38 vice given by the psychotherapist in the course of that rela-
39 tionship.
40 1013. As used in this article, "holder of the privilege"
41 means:
42 (a) The patient when he has no guardian or conservator.
43 (11) A guardian or conservator of the patient, when the pa -
44 tient has a guardian or ramservator.
45 (c) The personal representative of the patient if the pa -
46 tient is dead.
47 1014. Subject. to Sect ion 912 and exeept as otherwise pro -
48 vided in this article, the patient., whether or not a.party, has
49 a privilege to refuse to disclose, and to prevent another from
50 disclosing, a confidential communiention between patient and
51 psychotherapist if the privilege is claimed by:
52 (a) The holder of the privilege;

4--S-1
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1 (b) A person Who is aothoriZril to e.lstini the privilege by
2 the holder of the privilege; or
3 (e) The person who was the psychotherapist at the time of
4 the confidential ennanunivat ion, but such person may not claim
5 the privilege if there is no holder of the privilege in existence
6 or if he is otherwise instructed by a person authorized to per -
7 mit disclosure.
8 1015. The psychotherapist who received or made a comnau-

'neat-inn subjeet to the privilege under this article shall claim
10 the privilege whenever he is present when the communication
11 is sought to ho disclosed and is authorized to claim the privi-
12 lege under suhdivision (c) of Section 11114. eL Unrnrmuvuettt.pv,
13 11)16. There is no privilege under this article ;is taktn issue
14 coneerning !he menial or emotional rondition of the patienl 11.1.1.,L.4'44
15 if such issw, ten4lercd by:
16 (a) The patient;
17 (b) Any party claiming through or under the patient.;
18 (c) Any party claiming as a beneficiary of the patient
19 through a rontract to which the patient is nr was a pal -1y; or
20 (a) The plaintif' in an action brought under Kection :376
21 or :377 or Ow rod+. or Civil Procedure for dontriges; for the
22 injury nr death of the patient.
23 1017. There is nn privilege under this article if the psy-
24 ehotherapist is appointed by order of a court to examine the
25 patient, tint this exception does not apply where the psycho -
26 therapist is appointed by order of the court upon the request
27 of the lawyer for the defendant. in a criminal proceeding in
28 order to provide the lawyer with information needed so that
29 he may advise the defendant whether to enter a plea based on
30 insanity or present. a defense based on his mental or emotional
31 condition.
32 1018. There is no.privilege under this article if the services
33 of the psychotherapist were sought. or obtained to enable or
34 aid anyone to commit or plan to commit a crime or a tort or
35 to escape detection or apprehension after the commission of
36 a crime or a tort.
37 1019. There is no privilege under this article as to a com-
38 munication relevant to an issue between parties all of whom
39 claim through a. deceased patient, regardless of whether the
40 claiMs are by testate or intestate succession or by inter vivos
41 transaction.
42 1020. There is no privilege under this article as to a corn -
43 munication relevant to an issue of breach, by the psychothera-
44 pint or by the patient, of a duty arising out of the psycho -
45 therapist -patient, relationship.
46 1021. There is no 'privilege under this article as to a Qom -
47 munication relevant. to an issue concerning the intention of a
48 patient, now deceased, with respect to a deed of conveyance,
49 will, or other writing, executed by the patient, purporting to
50 affect an interest, in property_
51 1022. There is no privilege under this article as to a emu -
52 munication relevant to an issue concerning the validity of a
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1 deed of conveyanee, will, or other writing, n ci.e.illeel by a pa -
2 tient, now deceased, purporting lo
3 property.
4 1023. There is no privilege 'miler this iirtiele in a pro -
5 cettding tinder Chapter 6 feommencing with Sec' ion 1367} of
6 Title 10 of Part 2 or the Penal Code initiated at the 'Tiniest
7 of the defendant in a eriminal 4a.v...1..1 on ixterniim. his sanity.
8 1024. There is i10 privilege tinder this article 4..I II-14! I PNyi./140

9 therapist. has reasonable 1.11 believe that the 1111111. is irr10

such mental or emotional eoticlil.ioim 111.4, 110 he ilangeriiiis to him -
11 or to the person or property of another and that iti:xim..ary
12 of the communication is necessary to prevent the ilircalcned
13 danger.
14 1o25. rrilm., is un privilege under this article ill at proeeisl.
15 ing brought by or nn 11.1,thal 441. I WO 1(111 111 0S11/1111S11 his
16 compet.ence.
17 1(1126. Then.: is no privilege tinder this article40.. 1i tutorma
18 Lion that. Ills 1.10. p-; rr,lnlr ,l In
19 report to ti pliblic employer 1,1. as 10 informatnii, Flynt -0,1 to

20 be reelirlIC1l in a public oniee, Im1,11ss the slat tile, ch.:trier,
21 ordinance, administrative regulation, or Other 111'( IV itii011 re -

22 (miring; the report or reeorit speeitically provilliN that the
23 information is confidential or may t101. he displosed in the par
24 ticular proceeding.
25
26
27
28
29
30
31
32

,fr'33

Piri.iele Clergyinand'enitent Privileges

111:10. As Iltiel I in this article, "clergyman" 1114'4111S 41 11161'4
minisli:r, or similar funetionary of a eluirch or a religious
denonumil ion or religious organizai ion.

1031. As used in this article, "penitent" 11W41 a 11.1.11'Sf4/1

who has made a penitential eommuideation to 41 clergyman.
1032. As used in this article, ''penitentiol comminnention"

34
means communication Made in conbileruiern the presence of
no third persat to a elergyintin who, in the coursr of the dis-

36 eipline or practice of his church, denomination, or ur;;nniza-
37 is authorized or accustomed to hear such erillT111111 ii!ilti1111

38 and has a duty to keep secret.
39 1033. Subject to Section 912, a. penitent, whether or not,
40 a party, has a privilege to refuse to disclose., tool Io prevent.
41 another from disclosing, a penitential coinmiliiivation if he
42 claims the privilege.
43 1034. Subject to Seetion 912. a elergyman,
44 a party, has a privilege to refuse to d iSehISO 11 I 11 1

45 communication if he elaims Mc privilege.
46
47 Article 9. Information and Identity of Informer
48

1040. (a) As used in this section, " F Hal i i 70. in- rii

tion acquired in confidence by a ribljc rmpioyec in II,- Itit;

and not open) or officially disclosed, to tbr- public nricir ih,

claim of privilege is made.

1.0 7
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1 1-11 Subjeet to subdivision (r), a public entity11111111111111111.
2 Chas a privilege to refuse to ditiVIOSO official
3 information, and to prevent another from disclosing siieli in -

4 formation, if the privilege is claimed by a person authorized
5 by the public entity to do so and:
6 (11 Disclosure is forbidden by an Act of the Co]Igress of
7 the United States or a statute of this State; or
8 (2) Disclosure of the information is against the puhlie in -
9 terest because there is a necessity for preserving the confi-

10 dentiality of the information that outweighs the necessity For
11 disclosure in the interest of justice; but no privilege may be
12 claimed under this paragraph if any person authorized to tin
13 so has consented that the information he disclosed in the pro -
14 eeeding_ In deterniining whether disclosure of the informal inn
15 is,against the public interest, the interest of the piddle entity
16 as a party in the outcome of the proceeding may not he conn-
17 d pred.
18 -
19_
20_
21
22
23
24 1041. (a) Except as provided in this section, a public en -
25 tity 4111111111111.111=111111111111111111.1111111, has a privilege to refuse

26 to disclose the identity of a person who has furnished infor-
27 matiokas provided in subdivision (h) purporting in disclose
28 a violation of a law of this State or of the United States, and
29 to prevent another from disclosing such identity, if the privi-
30 lege is claimed by a person authorized by the public entity to
31 do so and:
32 (1) Disclosure is forbidden by an Act of the Congress of
33 the United States or a statute of this State; or
34 (2) Disclosure of the identity of, the informer is against.
35 the public interest because there is a necessity for preserving
36 the confidentiality of his identity that outweighs the neees-
87 city for disclosure in the interest of justice; hut no privilege
88 may be claimed under this paragraph if any person authorized
89 to do so has consented that the identity of the informer he
40 disclosed in the proceeding. In determining whether disclosure
41 of the identity of the informer is against the public interest,
42 the interest of the public entity as a party in the outcome of
43 the proceeding may not be considered.
44 (b) This section applies only if the information is furnished
46 in confidence by the informer directly to a law enforcement
46 officer or to a representative of an administrative agency
47 charged with the administration or enforcement, of flie
48 alleged to he violated or is furnished by the itaorini-e t.,
49 other for the purpose of transmittal to such officer III' ro-pri,

50 sentative.
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1
2
8
4
5 (411) There is no privilege under this section to prevent the
6 informer from disclosing his identity.
7 1042. (a) Except where disclosure is forbidden by an Act
8 of the Congress of the United States, if a claim of privilege
9 under this article by the State or a public entity in this State

10 is sustained in a criminal proceeding or in a disciplinary pro -
11 ceeding, the presiding officer shall make such order or finding
11$ of fact adverse to the public entity bringing the proceeding as

lour
18 01010111111111111 upon any issue in the proceeding to which the
14
15

privileged information is material.
(b) Notwithstanding subdivision (a), where a search is

16 made pursuant to a warrant valid on its face, the public entity
17 bringing a criminal proceeding or a disciplinary proceeding
18 is not required to reveal to the defendant official information
19 or the identity of an informer in order to establish the legality
20 of the search or the admissibility of any evidence obtained as
21 a result of it.
22

0.1

23 Article 10. Political Vote
24
25 1050. If he claims the privilege, a person has a privilege
26 to refuse to disclose the tenor of his vote at a public election
27 where the voting is by secret ballot unless he voted illegally or
28 he previously made an unprivileged disclosure of the tenor
29 of his vote.
30
31
32
83
8.4
35
36
37

9
40

Article 11. Trade Secret

1060. If he or his agent or employee claims the privilege,
the owner of a trade secret has a privilege to refuse to disclose
the secret, and to prevent another from disclosing it, if the
allowance of the privilege will not tend to conceal -fraud or
otherwise work injustice.

Immunity of Newsmen From Citation
for Contem t

Valph...) 1070. As used in

or in the nublieatinn of news, by news media.
in the procurement of news for publication,

"newsman " means a person
43 directly engaged

45 1071. As used in thrs11.11." news media" means news -
46 papers, press associations, wire services, radio, and television.
47 1072. A newsman may not be adjudged in contempt for
48 refusing to disclose the source of news procured for publics,
49 tion and published by news media, unless the source has been
50 disclosed previously or the disclosure of the source is required
51 in the public interest.

1073. The procedure specified in subdivisions (a) and (b) of

Section 914 and in subdivisions (a) and (b) of Section 915 applAcs to

the determination of a newsman's claim for protection under Section 2072.
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1 DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED
2
3
4
5
6 1100. Except as otherwise provided by statute, any other- ' d
7 wise admissible evidence (including 11111111Orm. the form o
8 an opinion, evidence of reputation, and evidence of specific
9 instances of such person's conduct) is admissible to prove a

10 person's character or a trait of his character.
11 1101. (a) Except as provided in this section and in Sec-.
12 Lions 1102 and 1103, evidence of a person's character or a aLt

opinion,trait of his character (whether in the form pinion, evi-
14 deuce of reputation, or evidence of specific instances of his
15 conduct) is inadmissible when offered to prove his condUct
16 on a specified occasion.
17 (b) Nothing in this section prohibits the admission of evi-
18 deuce that a person committed a crime, civil wrong, or other
19 act when relevant to prove some fact (such as motive, oppor-
20 tunity, intent, preparation, plan, knowledge, identity, or ab-
21 sense of mistake or accident) other than his disposition to
22 commit such acts.
23 (c) Nothing in this section affects the admissibility of evi-
24 dence offered to support or attack the credibility of a witness.
25 1102. In a criminal action, evidence of the defendant's
26 character or a trait of his character in the form ofgpinion or
27 evidence of his reputation is not made inadmissible y Section
28 1101 if such evidence is :
29 (a) Offered by the defendant to prove his conduct in con -
30 fortuity with such character or trait of character.
31 (b) Offered by the prosecution to rebut evidence adduced
32 by the defendant under subdivision (a).
3 1103. In a criminal a 'deuce of the character or a

trait o c i arac er in tie form o opinion, evidence of reputa-
35 tion, or evidence of specific instances of conduct) of the vie -
38 tim of the crime for which the defendant is bein  rosecuted
37 is not made inadmissible by Section 1101. SIN evi. enee
38 (a) Offered by the defendant to prove conduct of the victim
39 in conformity with such character or trait of character.
40 (b) Offered by the prosecution to rebut evidence adduced
41 by the defendant under subdivision (a).
42 1104. Except as provided in Sections 1102 and 1103, evi-
43 dence of a trait of a person's character with respect to care
44 or skill is inadmissible to prove the quality of his conduct on
45 a specified occasion.
46 1105. Any otherwise admissible evidence of habit or custom
47 is admissible to prove conduct on a specified occasion in eon -
48 fortuity with the habit or custom.

BY EXTRINSIC POLICIES

CHAPTER 1. EVIDENCE OF CHARACTER, HABIT, OR CUSTOM

_ -
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1 CHA.PTER 2 OTHER EVIDENCE AFFECTED OE EXCLUDED BY
2 Exransrsic PoLiens
3
4 1150. Upon an inquiry as to the validity of a verdict, any
5 otherwise admissible evidence may be received as to statements
6 made, or conduct, conditions, or events occurring, either
7 within or without the jury room, of such a character as is
8 likely to have influenced the verdict improperly. No evidence
9 is admissible to show the effect of such statement, conduct,

io condition, or event upon a juror either in influencing him to
11 assent to or dissent from the verdict or concerning the mental
12 processes by which it was determined.
13 1151. When, after the occurrence of an event, remedial or
14 precautionary measures are taken, which, if taken previously,
15 would have tended to make the event less likely to occur, evi-
16 dente of such subsequent measures is inadmissible to prove
17 negligence or culpable conduct in connection with the event.
18 1152. (a) Evidence that a person has, in compromise or
19 from humanitarian motives, furnished or offered or promised
20 to furnish money or any other thing, act, or service to another
21 who has sustained or claims to have sustained loss or damage,
22 as well as any conduct or statements made in negotiation
23 thereof, is inadmissible to prove his liability for the loss or
24 damage or any part of it.
25 (b) This section does not affect the admissibility of evi-

- 26 deuce of :
27 (1) Partial satisfaction of an asserted claim on demand
28 without questioning its 'validity when such evidence is offered
29 to prove the validity of the claim; or
30 (2) A debtor's payment or promise to pay all or a part of
31 his pre-existing debt when such evidence is offered to prove
22 the creation of a new duty on his part or a revival of his pre -
33 existing duty.
34 1153. Evidence of a plea of guilty, later withdrawn, or of
35 an offer to plead guilty to the crime charged or to any other
36 crime, made by the defendant in a criminal action is inadmis-
37 Bible in any action or in any proceeding of any nature, includ-
38 ing proceedings before agencies, commissions, boards, and
39 tribunals.
40 1154. Evidence that a person has accepted or offered or
41 promised to accept a sum of money or any other thing, act,
42 or service in satisfaction of a claim, as well as any conduct
43 or statements made in negotiation thereof, is inadmissible to
4.4 prove the invalidity of the claim or any part of it.
45 1155. Evidence that a person was, at the time a harm was
46 suffered by another, insured wholly or partially against loss
47 arising from liability for that harm is inadmissible to prove
48 negligence or other wrongdoing.
49 1156. (a) In -hospital medical staff committees of a li-
50 censed hospital may engage in research and medical study for
51 the purpose of reducing morbidity or mortality, and may
52 make findings and recommendations relating to such purpose.
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1 The written records of interviews, reports, statements, or
2 memoranda of such in -hospital medical staff committees relat-
3 ing to such medical studies are subject to Sections 2016 and
4 2036 of the Code of Civil Procedure (relating to discovery
5 proceedings) but, subject to subdivisions (b) and (c), shall
8 not be admitted as evidence in any action or before any ad -
7 ministrative body, agency, or person.
8 (b) This section does not affect the admissibility in evidence
9 of the original medical records of any patient.

10 (c) This section does not exclude evidence which is relevant
D. evidence in a criminal action.
12
13 DIVISION 10. HEARSAY EVIDENCE
14
15 CHAPTER 1. GENERAL PROVISIONS
16
17 1200. (a) "Hearsay evidence" is evidence of a statement atha4. Wei
18 made other than by a witness while testifying at the hearing

that is offered to prove the truth of the matter stated.
20 (b) Except as provided by law, hearsay evidence is inad-
21 miscible.
22 (e) This section shall be known and may be cited as the
23 hearsay rule.
24 1201. A statement within the scope of an exception to the
25 hearsay rule is not inadmissible on the ground that the evi-
26 dente Wiliall11/111/111. is hearsay evidence if the hearsay
27 evidence of such statement consists of one or more statements
28 each of which meets the requirements of an exception to the
29 hearsay rule.

1202. Pvidence of a statement or other conduct by a declarant that

is inconsistent with a statement by such declarant received in evidene,-

aa hearsay evidence is not inadmistible for the purpose of attacking the

credibility of the declarant though he is given and has had no onportlInity

to explain or to deny such inconsistent statement or other conduct. Any

other evidence offered to attack or support the credibility of the declarant

is admissible if it would have been admissible had the declarant been a

witness at the hearing.

89 1203. (a) Except as provided in subdivisions (b) and (c),
40 the declarant of a statement that is admitted as hearsay evi-
41 deuce may be called and examined as if under cross-examina-
42 tion concerning the statement and its subject matter by any

,43 adverse party,
- 44 (b) Unless the party seeking to examine the declarant has

4 the ri ht anart from this section to 0111118examine the declarant
6 this section is not applicable if the declarant is

47 ' (1) a party, 2) an agent, partner, or employee of a party,
a (3) a person united in interest with a party or for whose
49 immediate benefit the action is prosecuted or defended, or (4)
50 a -witness who has testified in the action.
51 (c) This section is not applicable if the statement is one
52 described in Article 1 (commencing with Section 1220), Ar-

0A, ;JD, uA".

ehlAS -1.4evinA44-41.1464,1.
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1 tide 3 (commencing with Section 1235), or Article 10 (com-
2 mencing with Section 1300) of Chapter 2 of this division.
3 (d) A statement that is otherwise admissible as hearsay evi-
4 deuce is not made inadmissible by this section because the de -
5 clarant who made the statement is unavailable for imgmexana-
6 ination pursuant to this section.
7 1204. A statement that is otherwise admissible as hearsay
8 evidence is inadmissible against the defendant in a criminal
9 action if the statement was made, either by the defendant or

10 by another, under such circumstances that it is inadmissible
11 against the defendant under the Constitution of the United
12 States or the State of California.
13 1205. Nothing in this division shall be construed to repeal
14 by implication any other statute relating to hearsay evidence.
15
16 CHAPTER 2. EXCEPTIONS TO THE HEARSAY RULE
17
18 Article 1. Confessions and Admissions
19
20 1220. Evidence of a statement is not made inadmissible
21 by the hearsay rule when offered against the declarant in an
22 action to which he is a party in either his individual or repre-
23 sentative capacity, regardless of whether the statement was
24 made in his individual or representative capacity.
25 1221. Evidence of a statement offered against a party is not
26 made inadmissible by the hearsay rule if the statement is one
27 of which the party, with knowledge of the content thereof, has
28 by words or other conduct manifested his adoption or his belief
29 in its truth.
30 1222. Evidence of a statement offered against a party is not
31 made inadmissible by the hearsay rule if :
32 (a) The statement was made by a person authorized by the
33 party to make a statement or statements for him concerning
34 the subject matter of the statement; and
35 (b) The evidence is offered either after admission of evi-

EiltaS) they as to the order of proof, subject to the
36 deuce sufficient to sustain a finding of such authority or, in
37 the
38 admission of such evidence.
39 1223. Evidence of a statement offered against a party is not
40 made inadmissible by the hearsay rule if :
41 (a) The statement was made by the declarant while partie-
42 ipating in a conspiracy to commit a crime or civil wrong and in
43 furtherance of the objective of that conspiracy ;
44 (b) The statement was made prior to or during the time
45 that the party was participating in that conspiracy; and
46 (c) The evidence is offered either after admission of evi-
47 deuce sufficient to sustain a finding of the facts s ecified in
48 subdivisions (a) and (b) or, in the iscretion as o e

49 order of proof, subject to the admission of such evidence.
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1 1224. Evidence of a statement offered against a party is not
2 made inadmissible by the hearsay rule if :
3 (a) The statement was made by an agent, partner, or em -
4 ployee of the party;
5 (b) The statement concerned a matter within the scope of
6 the agency, partnership, or employment and was made during
7 that relationship;
8 (c) The statement. would be admissible if made by the de -
9 clarant at the hearing; and

10 (di The evidence is offered either after Alligof the exist -
11 of the relationship between the declarant and the party
2 or, in t e discretion as to the order of proof, subject

13 to such proof.
14 1225. When the liability, obligation, or duty of a party to
15 a civil action is based in whole or in part upon the liability,
16 ohligation, or duty of the declarant, or when the claim or right
17 asserted by a party to a civil action is barred or diminished by
18 a breach of duty by the declarant, evidence of a statement
19 made by the deelarant is as admissible against the party as it
20 would be if offered against the declarant in an action involving
21 that liability, obligation, duty, or breach of duty.
22 1226. When a right or title asserted by a party to a civil
23 action requires a determination that a right or title exists or
24 existed in the declarant, evidence of a statement made by the
25 declarant durini, the time the party now claims the declarant
26 was the holder of the right or title is as admissible against the
27 party as it would be if offered against the declarant in an
28 action involving that right or title.
29 1227. Evidence of a statement is not made inadmissible by
so the hearray rule if offered against the plaintiff in an action
31 brought under Section. 376 or 377 of the Code of Civil Pro -
32 cedure for the injury or death of the declarant.
33
34 Article 2. Declarations Against Interest
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52

1230. Evidence of a statement by a declarant having suffi-
cient knowledge of the subject is not made inadmissible by the
hearsay rule if the statement, when made, was so far contrary
to the deelarant's pecuniary or proprietary interest, or so fag
subjected him to the risk of civil or criminal liability, or so far
tended to render invalid a claim by him against another, or
created such a risk of making him an object of hatred, ridicule,
or social disgrace in the community, that a reasonable man in
his position would not have made the statement unless he be-
lieved it to be true.

Article 3. Statements of Witnesses

1235. Evidence of a statement made by a witness is not
made inadmissible by the hearsay rule if the statement is in-
consistent with his testimony at the hearing and is offered in
compliance with Section 770.
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1 1236. Evidence of a statement previously made by a wit -
2 ness is not made inadmissible by the hearsay rule if the state -
3 ment is consistent with his testimony at the hearing and is
4 offered in compliance with Section 791.
5 1237. Evidence of a statement previously made by a wit -
6 ness is not made dnadmissible by the hearsay rule if the state -
7 ment would have been admissible if made by him while
8 testifying, the statement concerns a matter as to which the
9 witness, has insufficient present recollection to enable him to

10 testify fully and accurately, and the statement is contained
11 in a writing which:
12 (a) Was made at a time when the fact recorded in the writ -
13 lug actually occurred or was fresh in the witness' memory;
14 (b) Was made (1) by the witness himself or under his di -
15 rection or (2) by some other person for the purpose of record -
16 ing the witness' statement at the time it was made ;
17 (c) Is offered after the witness testifies that the statement
18 he made was a true statement of such fact; and
39 (d) Is offered after the writing is authenticated as an accu-
20 rate record of the statement.
21 1238. Evidence of a statement previously made by a wit -
22 ness is not made inadmissible by the hearsay rule if the state -
23 ment would have been admissible if made by him while
24 testifying and:
25 (a) The statement is an identification of a party or another
26 as a person who participated in a crime or other occurrence;
27 (b) The statement was made at a time when the crime or
28 other occurrence was fresh in the witness' memory; and
29 (c) The evidence of the statement is offered after the wit-
s° ness testifies that he made the identification and that it was a
31 true rellection.of his opinion at that time.
32
33 Article 4. Spontaneous, Contemporaneous,
34 and Dying Declarations
85
86 1240. Evidence of a statement is not made inadmissible by
37 the hearsay rule if the statement :
33 (a) Purports to narrate, describe, or explain an act, condi-
39 Lion, or event perceived by the declarant; and
40 (b) Was made spontaneously while the declarant was under
41 the stress of excitement caused by such perception.
42 1241. Evidence of a statement is not made inadmissible by
43 the hearsay rule if the statement:
44 (a) Purports to narrate, describe, or explain an act, condi-
45 tion, or event perceived by the declarant; and
46 (b) Was made while the declarant was perceiving the act.
47 condition, or event.
48 1242. Evidence of a statement respecting the cause and
49 circumstances of his death, made by a person since deceased,
50 is not made inadmissible by the hearsay rule if the statement
51 was made upon the personal knowledge of the declarant and
52 was made under a sense of impending death, voluntarily and
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1 in good faith, and in the belief that there was no hope of his
2 recovery.
3
4 Article 5. Statements of Mental or Physical State
5
6 1250. (a) Subject to Section 1252, evidence of a statement
7 of the declara.nt's then existing state of mind, emotion, or
8 physical sensation (including a statement of intent, plan, mo-
9 live, design, mental feeling, pain, or bodily health) is not made

10 inadmissible by the hearsay rule when:
11. (1) The evidence is offered to prove such then existing state
12 or mind, emotion, or physical sensation when it is itself an
13 issue in the aetion; or
14 (2) The evidence is offered to prove or explain acts or con-
15 duet of the declarant.
16 (b) This section does not make admissible evidence of a
17 stirtr'+rc'nl of memory or belief to prove the fact remembered or
18 believed.
19 1251. Subject to Section 1252, evidence of a statement of
20 the deelarant's state of mind, emotion, or physical sensation
21 rine-holing a statement of intent, plan, motive, design, mental
22 feeling, pain, or bodily health) at a time prior to the statement
23 is not, made inadmissible by the hearsay rule if :
24 (a) The declarant is unavailable as a witness; and
25 (h) The evidence is offered to prove such prior state of
26 mind, emotion, or physical sensation when it is itself an issue
27 in the aei ion and the evidence is not offered to prove any fact
28 other than such state of mind, emotion, or physical sensation.
29 1252. Evidence of a statement is inadmissible under this
30 the statement was made under circumstances
31 such as to indicate its trustworthiness.
32
33
34
35
36 1260. (a) Evidence of a statement made by a declarant
37 who is unavailable as a witness that he has or has not made a
38 will, or has or has not revoked his will, or that identifies his
39 will, is not made inadmissible by the hearsay rule.
40 (b) Evidence of a statement is inadmissible under this see -
41 lion unless the statement was made under circumstances such
42 as to indicate its trustworthiness.
43 1261. Evidence of a statement is not made inadmissible by
44 the hearsay rule when offered in an action upon a claim or de -
45 wand against the estate of the declarant if the statement was:
46 (a) Made upon the personal knowledge of the declarant at
47 a time when the matter had been recently perceived by him
48 and while his recollection was clear; and
49 (b) Made under circumstances such as to indicate its trust -
50 worthiness.

Article (. Statements Relating to Wills and to Claims
Against Estates
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1 Article 7. Business Records
2
3 1270. As used in this article, ``a business" includes every
4 kind of business, governmental activity, profession, occupation,
5 calling, or operation of institutions, whether carried on for
6 profit or not.
7 1271. Evidence of a writing made as a record of an act,
8 condition, or event is not made inadmissible by the hearsay
9 rule when offered to prove the act, condition, or event if:

10 (a) The writing was made in the regular course of a busi-
11 ness ;
12 (b) The writing was made at or near the time of the act,
1$ condition, or event;
14 (c) The custodian or other qualified witness testifies to its

identity and the mode of its preparation; and
16 (d) The sources of information and method and time of
17 preparation were such as to indicate its trustworthiness.
18 1272. Evidence of the absence from the records of a busi-
19 ness of a record of an asserted act, condition, or event is not
20 made inadmissible by the hearsay rule when offered to prove
21 the nonoccurrence of the act or event, or the nonexistence of
22 the condition, if
23 (a) It was the regular course of that business to make rec-
24 ords of all such acts, conditions, or events at or near the time
25 of the act, condition, or event and to preserve them; and
26 (b) The sources of information and method and time of
27 preparation of the records of that business were such that the
28 absence of a record of an act, condition, or event is a trust -
29 worthy indication that the act or event did not occur or the
30 condition did not exist.
81
82
33
34 1280. Evidence of a writing made as a record of an act,
35 condition, or event is not made inadmissible by the hearsay
36 rule when offered to prove the act, condition, or event if:
37 (a) The writing was made b an -within the scope of duty
38 of a public employee
$9 (b) The writing was made at or near the time of the act,
40 condition, or event; and
41 (c) The sources of information and method and time of
42 preparation were such as to indicate its trustworthiness.
43 1281. Evidence of a writing made as a record of a birth,
44 fetal death, death, or marriage is not made inadmissible
45 by the hearsay rule if the maker was required by law to file
46 the writing in a designated public office and the writing was
47 made and filed as required by law.
48 1282. A written finding of presumed death made by an
49 employee of the United States authorized to make such finding
50 pursuant to the Federal Missing Persons Act (56 Stats. 143,
51 1092, and P.L. 408, Ch. 371, 2d Sees. 78th Cong.; 50 U.S.C.
52 App. 1001-1016), as enacted or as heretofore or hereafter

Article 8. Official Records and Other Official Writings
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1 amended, shall be received in any court, office, or other place
2 in this State as evidence of the death of the person therein
3 found to be dead and of the date, circumstances, and place
4 of his disappearance.
5 1283. An official written report or record that a person is
6 missing, missing in action, interned in a foreign country,
7 captured by a hostile force, beleaguered by a hostile force, or
8 besieged by a hostile force, or is' dead or is alive, made by an
9 employee of the United States authorized by any law of the

10 United States to make such report or record shall be received
11 in any court, office, or other place in this State as evidence
12 that such person is missing, missing in action, interned in a
13 foreign country, captured by a hostile force, beleaguered by a
14 hostile force, or besieged by a hostile force, or is dead or is
15 alive.
16 1284. Evidence of a writing made by the public employee
17 who is the official custodian of the records in a public office,
18 reciting diligent search and failure to find a record, is not
19 made inadmissible by the hearsay rule when offered to prove
20 the absence of a record in that office.
21
22 Article 9. Former Testimony
23
24 1290. As used in this article, "former testimony" means
25 testimony given under oath or affirmation in:
26 (a) Another action or in a former hearing or trial of the
27 same action;
28 (b) A proceeding to determine a controversy conducted by
29 or under the supervision of an agency that has the power to
30 determine such a controversy and is an agency of the United
31 States or a public entityA
32 (c) A deposition taken m compliance with law in another
33 action; or
34 (d) An arbitration proceeding if the evidence of such
35 former testimony is a verbatim transcript thereof.
36 1291. (a) Evidence .of former testimony is not made inad-
37 missihle by the hearsay rule if the declarant is unavailable as
38 a witness and :
39 (1) The former testimony is offered against a person who
40 offered it in evidence in his own behalf on the former occasion
41 or against the successor in interest of such person; or
42 (2) The party against whom the former testimony is offered
43 was a party to the action or proceeding in which the testimony
44 was given and had the right and opportunity to cross-examine
45 the declarant with an interest and motive similar to that which
46 he has at the hearing, except that testimony in a deposition
47 taken in another action and testimony given in a preliminary
48 examination in another criminal action is not made admissible
49 by this paragraph against the defendant in a criminal action
50 unless it was received in evidence at the trial of such other
51 action.
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1 ( b) Except for objections to the form of the question which
2 were not made at the time the former testimony was given,
3 and objections based on competency or privilege which did
4 not exist at that time, the admissibility of former testimony
5 under this section is subject to the same limitations and objec-
6 tions as though the declarant were testifying at the hearing.
7 1292. (a) Evidence of former testimony is not made inad-
8 miscible by the hearsay rule if:
9 (1) The declarant is unavailable as a witness;

10 (2) The former testimony is offered in a civil action or
11 against the prosecution in a criminal action; and
12 (3) The issue is such that the party to the action or pro-

ceeding in which the former testimony was given had the
14 right and opportunity to cross-examine the declarant with an
15 interest and motive similar to that which the party against
16 whom the testimony is offered has at the hearing.
17 (h) Except for objections based on competency or privilege
18 which did not exist at the time the former testimony was
19 given, the admissibility of former testimony under this section
20 is subject to the same limitations and objections as though
21 the declarant were testifying at the hearing.
22
28 Article 10. Judgments

5 1300. vidence of a final judgment adjudging a person
26 guilty o a felony is not made inadmissible by the hearsay
27 rule when offered in a civil action to prove any fact essential
28 to the judgment unless the judgment was based on a plea of
29 nolo contendere.
30 1301. Evidence of a final judgment is not made inadmis-
31 sible by the hearsay rule when offered by the judgment debtor
32 to prove any fact which was essential to the judgment in an
33 action in which he seeks to:
34 (a) Recover partial or total indemnity or exoneration for
35 money paid or liability incurred because of the judgment;
36 (b) Enforce a warranty to protect the judgment debtor

against the liability determined by the judgment; or
38 (c) Recover damages for breach of warranty substantially
39 the same as' warranty determined by the judgment to have
40 been breached.
41 1302. When the liability, obligation, or duty of a third
42 person is in issue in a civil action, evidence of a final judg-
43 merit against that person is not made inadmissible by the
44 hearsay rule when offered to prove such liability, obligation,
45 or duty.
46
47 Article 11. Family History
48
49 1310. (a) Subject to subdivision (b), evidence of a state -
50 went by a declarant who is unavailable as a witness concerning
51 his own birth, marriage, divorce, legitimacy, relationship by
52 blood or marriage, race, ancestry, or other similar fact of his
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1 family history is not made inadmissible by the hearsay rule,
2 even though the declarant had no means of acquiring personal
3 knowledge of the matter declared.

(b) Evidence of a statement is inadmissible under this see-

5 tion the statement was made under circumstances such
6 as to indicate itsaustworthinefs
7  1311. (a) Subject to subdivision (b), evidence of a state-
8 ment concerning the birth, marriage, divorce, death, legiti-
9 macy, race, ancestry, relationship by blood or  marriage, or

10 other similar fact of the family history of a person other
11 than the declarant is not made inadmissible by the hearsay
12 rule if the declarant is unavailable as a witness and :
13 (1) The declarant was related to the other by blood or
14 marriage; or
15 (2) The declarant was otherwise so intimately associated
16 with the other's family as to be likely to have .had accurate
17 information concerning the matter declared and made the
18 statement (i) upon information received from the other or
19 from a person related by blood or marriage to the other or
20 (ii) upon repute in the other's family
2 b) Evidence of a statement is inadmissible under this see -

2 Um the statement was made under circumstances such
23 as to indicate it trustworthiness.
24 1312. Evidence of entries m amily bibles or other family
25 books or charts, engravings on rings, family portraits, engrav-
26 ings on urns, crypts, or tombstones, and the like, is not made
27 inadmissible by the hearsay rule when offered to prove the
28 birth, marriage, divorce, death, legitimacy, race, ancestry, re -
29 lationship by blood or marriage, or other similar fact of the
30 family history of a member of the family by blood or marriage.
31 1313. Evidence of reputation among members of a family
32 is not made inadmissible by the hearsay rule if the reputation
33 concerns the birth, marriage, divorce, death, legitimacy, race,
34 ancestry, relationship by blood or marriage, or other similar
35 fact of the family history of a member of the family by blood
36 or marriage.
37 1314. Evidence of reputation in a community concerning
38 the date or fact of birth, marriage, divorce, or death of a per -
39 son resident in the community at the time of the reputation
40 is not made inadmissible by the hearsay rule.
41 1315. Evidence of a statement concerning a person's birth,
42 marriage, divorce, death, legitimacy, race, ancestry, relation -
43 ship by blood or marriage, or other similar fact of family his -
44 tory is not made inadmissible by the hearsay rule if :
45 (a) The statement is contained in a. writing made as a
46 record of an act, condition, or event that would be admissible
47 as evidence of such act, condition, or event under Section' 1271;
48 (b) The statement is of a kind customarily recorded in con -
49 nection with the act, condition, or event recorded in the writ -
50 ing; and
51 (c) The writing was made as a record of a church, religious
52 denomination, or religious society.
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1 1316. Evidence of a statement concerning a person's birth,
2 marriage, divorce, death, legitimacy, race, ancestry, relation -
3 ship by blood or marriage, or other similari fact of family
4 history is not made inadmissible by the hearsay rule if the
5 statement is contained in a certificate that the maker thereof
6 performed a marriage or other ceremony or administered a
7 sacra. t and:

(a) The)pollilla was MINIM a clergyman, civil officer,
9 or 'other person authorized to perform the acts reported in

10 the certificate by law or by the rules, regulations, or require -
11 ments of a church, religious denomination, or religious society;
12 and
13 (b) The certificate was issued by,41100.111i at the time
14 and place of the ceremony or sacrament or within a reasonable
15 time thereafter.
16
17 Article 12. Reputation and Statements Concerning
18 Community History, Property Interests,
19 and Character
20
21 1320. Evidence of reputation in a community is not made
22 inadmissible by the hearsay rule if the reputation concerns an
23 event of general history of the community or of the state or
24 nation of which the community is a part and the event was
25 of importance to the community.
26 1321. Evidence of reputation in a community is not made
27 inadmissible by the hearsay rule if the reputation concerns the
28 interest of the public in property in the community and the
29 reputation arose before controversy.
30 1322. Evidence of reputation in a community is not made
31 inadmissible by the hearsay rule if the reputation concerns
32 boundaries of, or customs affecting, land in the community and
33 the reputation arose before controversy.
34 1323, Evidence of a statement concerning the boundary of
35 land is not made inadmissible by the hearsay rule if the de -
36 clarant is unavailable as a witness and had sufficient knowledge
37 of the subject, but evidence of a statement is not admissible
38 under this section unless the statement was made under dr-
ag cumstances such as to indicate its trustworthiness.
40 1324.. Evidence of a person's general reputation with ref -
41 erence to him character or a trait of his character at a relevant
42 time in the community in which he then resided or in a group
43 with which he then habitually associated is not made inadmis-
44 Bible by the hearsay rule.
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1 Article 13. Dispositive Instruments and Ancient Writings
2
3 1330. Evidence of a statement contained in a deed of con -
4 veyance or a will or other writing purporting to affect an
5 interest in real or personal property is not made inadmissible
6 by the hearsay rule if ;
7 (a) The matter stated was relevant to the purpose of the
8 writing;
9 (b) The matter stated would be relevant to an issue as to

10 an interest in the property; and
11 (c) The dealings with the property since the statement was
12 made have not been inconsistent with the truth of the state-
13 ment.
14 1331. Evidence of a statement is not made inadmissible by
15 the hearsay rule if the statement is contained in a writing
16 more than 30 years old and the statement has been since
17 generally acted upon as true by persons having an interest in
18 the matter.
19
20 Article 14. Commercial, Scientific, and
21 Similar Publications
22
23 1340. Evidence of a statement, other than an opinion, con -
24 tained in a tabulation, list, directory, register, or other pub -
25 lished compilation is not made inadmissible by the hearsay
26 rule if the compilation is generally used and relied upon as
27 accurate in the course of a business as defined in Section 1270.
28 1341.. Historical works, books of science or art, and pub -
29 lished maps or charts, made by persons indifferent between
30 the parties, are not made inadmissible by the hearsay rule
31 when offered to prove facts of general notoriety and interest.
32
33 DIVISION 11. WRITINGS
34
35 CHAPTER 1. AUTHENTICATION An) PROM' OF WRITINGS

36
37 Article 1. Requirement of Authentication
38
39 1400. Authentication of a writing means (a) the introduc-
40 tion of evidence sufficient to sustain a finding that it is the
41 writing that the proponent of the evidence claims it is and
42 that it was made or signed by the person the proponent of
43 the evidence claims made or signed it or (b) the establish -
44 ment of such facts by any other means provided by law.
45 1401. (a) Authentication of a writing is required before
46 it may be received in evidence.
47 (b) Authentication of a writing is required before secon-
43 dary evidence of its content may be received in evidence.
49 1402. The party producing a writing as genuine which
50 has been altered, or appears to have been altered, after its
51 execution, in a part material to the question in dispute, must
52 account for the alteration or appearance thereof. He may

MJN 1778



- 67 - 8.1

1 show that the alteration was made by another, without his
2 concurrence, or was made with the consent of the parties af-
3 fected by it, or otherwise properly or innocently made, or
4 that the alteration did not change the meaning or language
5 of the instrument. If he does that, he may give the writing
8 in evidence, but not otherwise.
7
8 Article 2. Means of Authenticating and Proving Writings
9

10 1410. A writing is sufficiently authenticated to be received
11 in evidence if there is any evidence sufficient to sustain a find -

12 ing of the authenticity of the writing; and nothing in this
13 article shall be construed to limit the means by which the
14 authenticity of a writing may be shown.
15 1411. Except as provided by statute, the testimony of a
16 subscribing witness is not required to authenticate.a writing.
17 1412. If the testimony of a subscribing witness is required
18 by statute to authenticate a writing and the subscribing wit -

19 ness denies or does not recollect the execution of the writing,
20 the writing may be authenticated by other evidence.
21 1413. A writing may be authenticated by anyone who saw
22 the writing executed, including a subscribing witness.
23 1414. A writing may be authenticated by evidence that:
24 (a) The party against whom it is offered has at any time
25 admitted its authenticity; or
26 (b) The writing is produced from the custody of the party
27 against whom it is offered and has been acted upon by him as
28 authentic.
29 1415. A writing may be authenticated by evidence of the
30 authenticity of the handwriting of the maker.
31 1416. A witness who is not otherwise qualified to testify as
32 an expert may state his opinion whether a writ' is in the
33 handwriting of a supposed writer if the finds that he
34 has personal knowledge of the handwriting of the supposed
35 writer. Such personal knowledge may be acquired from:
36 (a) Having seen the supposed writer write;
37 (b) Having seen a writing purporting to be the writing of
38 the supposed writer and upon which the supposed writer has
39 acted or been charged;
40 ( c ) Having received letters in the due course of mail pur-
41 porting to be from the supposed writer in response to letters
42 duly addressed and mailed by him to the supposed writer; or
43 (d) Any other means of obtaining personal knowledge of
44 the handwriting of the supposed writer.

1417. The authenticity of handwriting, or the lack thereof, may

be proved by a comparison made by the trier of fact with handwriting

(a) which the court finds was admitted or treated as authentic by the

party against wham the evidence is offered or (b) otherwise proved to

be authentic to the satisfaction of the court.
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1418. The authenticity of writing, or the lack thereof, may be

proved by a comparison made by an expert witness with writing (a)

which the court finds was admitted or treated as authentic by the party

against whom the evidence is offered or (b) otherwise proved to be

authentic to the satisfaction of the court.

1419. Where a writing sought to be introduced in evidence is moxe

than 30 years old, the comparison under Section 1417 or 1418 may
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1 be made with writing purporting to be authentic, and goner -
2 ally respected and acted upon as such, by persons having an
3 interest in knowing whether it is authentic.

16 142U. A writmg may be authenticated by evidence that
17 the writing was received in response to a communication sent
18 to the person who is claimed by the proponent of the evidence
19 to be the author of the writing.
20 1421. A writing may be authenticated by evidence that the
21 writing refers to or states facts that are unlikely to be known
22 to anyone other than the person who is claimed by the pro -
23 ponent of the evidence to be the author of the writing.
24
25 Article 3. Acknowledged Writings and Official Writings
26
27 1450. The presumptions established by this article are pre -
28 sumptions affecting the burden of producing evidence.
29 1451. A certificate of the acknowledgment of a writing
30 other than a will, or a certificate of the proof of such a writing,
31 is prima facie evidence of the facts recited in the certificate
32 and the genuineness of the signature of each person by whom
33 the writing purports to have been signed if the certificate meets
34 the requirements of Article 3 (commencing with Section 1181)
35 of Chapter 4, Title 4, Division 2 of the Civil Code.
36 1452. A seal is presumed to be genuine and its use author -
37 ized if it purports to be the seal of :
38 (a) The United States or a department, agency, or public
39 employee of the United States.
40 (b) A public entity in the United States or a department,
41 agency, or public employee thereof.
42 (e) A nation recognized by the executive power of the

nited States or a de i artment, agency, or officer thereof.
44 ( d) a nation recognized by
45 the executive power of the 1 ni e F States.
46 (e) A court of admiralty or maritime jurisdiction.
47 (f) A notary public within the United States or any state
48 of the United States.
49 1453. A signature is presumed to be glenuine and author -
50 ized if it purports to be the signature, affixed in his official
51 capacity, of:
52 (a) A public employee of the United States.
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1 (b) A public employee of any public entity in any state of
2 the United States.
3 (c) A notary public within the United States or any state of
4 the United States.
5 1454. A signature is presumed to be genuine and author -
6 ized if it purports to be the signature, affixed in his official
7 capacity, of an officer. or deputy of an officer, of a nation or
8 411.111111111111111111 a nation recognized by the execu-

tive power of the United States and the writing to which the
10 signature is affixed is accompanied by a final statement certi-
11 fying the genuineness of the signature and the official position
12 of (a) the person who executed the writing or (b) any foreign
13 official who has certified either the genuineness of the signature
14 and official position of the person executing the writing or the
is genuineness of the signature and official position of another
16 foreign official who has executed a similar certificate in a chain
17 of such certificates beginning with a certificate of the genuine-

ness of the signature and official position of the person execut-
ing the writing. The final statement may be made only by a

20 secretary of an embassy or legation, consul general, consul,
21 vice consul, consular agent, or other officer in the foreign serv-
22 ice of the United States stationed in the nation, authenticated
23 by the seal of his office.
24
25 CHAPTER 2. SECONDARY EVIDENCE OF WRITINGS

26
27 Article 1. Best Evidence Rule
28
29 1500. Exeept as otherwise provided by statute, no evidence
30 other than the writing itself is admissible to prove the
31 tent of a writing. This section shall be known and may be
32 cited as the best evidence rule.
33 1501. A copy of a writing is not made inadmissible by the
34 best evidence rule if the writing is lost or has been destroyed
35 without fraudulent intent on the part of the proponent of the
36 evidence.
87 1502. A copy of a writing is not made inadmissible by the
38 best evidence rule if the writing was not reamnably procur-
39 able by the proponent by use of the court's process or by other
40 available means,
41 1503. (a) A copy of a writing is not made inadmissible by
42 the best evidence rule if, at a time when the writing was under
43 the control of the opponent, the opponent was expressly or
44 impliedly notified, by the pleadings or otherwise, that the
45 writing would be neerled at the hearing, end on request at the
46 hearing the opponent has failed to produce the writing. To a
47 criminal action, the request at the hearing to produce the
48 writing may not be made in the presence of the jury.
49 (b) Though a writing requested by one party is produced
50 by another, and is thereupon inspected by the party calEng.
51 for it, he is not obliged to introduce it as evidence in the action.
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1 1504. A copy of a writing is not made inadmissible by the
2 best evidence rule if the writing is not closely related to the
3 controlling issues and it would be inexpedient to require its
4 production.
5 1505. Secondary evidence of the content of a writing de -
6 scribed in Section 1501, 1502, 1503, or 1504, other than a copy
7 thereof, is not made inadmissible by the best evidence rule if
8 the proponent does not have in his possession or under his con -
9 trol a copy of the writing. This section does not apply to a

10 writing that is also described in Section 1506 or 1507.
11 1506. A copy of a writing is not made inadmissible by the
12 best evidence rule if the writing is a record or other writing
13 in the custody of a public employee.
14 1507. A copy of a writing is not made inadmissible by the
15 best evidence rule if the writing has been recorded in the pub -
16 lie records and the record or an attested or a certified copy
17 thereof is made evidence of the writing by statute.
18 1508. Secondary evidence of the content of a writing de -
19 scribed in Section 1506 or 1507, other than a copy thereof, is
20 not made inadmissible by the best evidence rule if the propo-
21 vent does not have in his possession a copy of the writing and
22 could not in the exercise of reasonable diligence have obtained
23 a copy.
24 1509. Secondary evidence, whether written or oral, of the
25 content of a writing is not made. inadmissible by the best evi-
26 deuce rule if the writing consists of numerous accounts or
27 other writings that cannot be examined in court without great
29 loss of time, and the evidence sought from them is on the
29 general result of the whole; but the cretion,
30 may require that such accounts or other writings be produced
31 for inspection by the adverse party.
32 1510. A copy of a writing is not made inadmissible by the
33 best evidence rule if the writing has been produced at the
34 hearing and made available for inspection by the adverse party.
35
36 Article 2. Official Writings and Recorded Writings
37
38 1530. (a) A purported copy of a writing in the custody of
39 a public employee, or of an entry in such a writing, is prima
40 facie evidence of such writing or entry if :

(1) The copy purports to be published by the authority of
the nation or stale, or in

43 which the writing is kept ;
44 (2) The office in which the writing is kept is within the
45 United States ampaarmitfor within the Panama Canal
46 Zone, the Trust Territory of the Pacific Islands, or the Ryukyu
47 Islands, and the copy is attested or certified as a correct copy
48 of the writing or entry by a public employee, or a deputy of a
49 public employee, having the legal custody of the writing; or
50 (3) The office in which the writing is kept is not within
51 the United States or any other place described in paragraph
52 (2) and the copy is attested as a correct copy of the writing
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1 or entry by a person having authority to make the attestation.
2 The attestation must be accompanied by a final statement
3 certifying the genuineness of the signature and the official posi-
4 Lion of (i) the person who attested the copy as a correct copy
5 or (ii) any foreign official who has certified either the genuine -
6 ness of the signature and official position of the person attest -
7 ing the copy or the genuineness of the signature and official

position of another foreign official who has executed a similar
9 certificate in a chain of such certificates beginning with a cer-

10 tificate of the genuineness of the signature and official position'
11 of the person attesting the copy. The final statement may be
12 made only by a secretary of an embassy, or legation, consul
13 general, consul, vice consul, consular agent, or other officer in
14 the foreign service of the United States stationed in the nation
15 in which the writing is kept, authenticated by the seal of his
16 office.
17 (b) The presumptions established by this section are pre -
18 sumptions affecting the burden of producing evidence.
19 1531. For the purpose of evidence, whenever a copy of a
20 writing is attested or certified, the attestation or certificate
21 must state in substance that the copy is a correct copy of the
22 original, or of a specified part thereof, as the case may be.
23 1532. (a) The official record of a writing is prima facie
24 evidence of the content of the original recorded writing if
25 (1) The record is in fact a record of an office of a state or
26 nation or of any gusamosialianlifiliallimiffand
27 (2) A statute authorized such a writing to be recorded in
28 that office.
29 (b) The presumption established by this section is a pre -
30 sumption affecting the burden of producing evidence,
31
82 Article 3. Photographic Copies of Writings
33
34 1550. A photostatic, microfilm, miciocard, miniature photo -
35 graphic or other photographic copy or reproduction, or an en -
86 largement thereof, of a writing is as admissible as the writing
37 itself if such copy or reproduction was made and preserved as
38 a part of the records of a business (as defined by Section
39 1270) in the regular course of such business. The introduction
40 of such copy, reproduction, or enlargement does not preclude
41 admission of the original writing if it is still in existence.
42 1551. A print, whether enlarged or not, from a photo -
43 graphic film (including a photographic plate, microphoto-
44 graphic film, photostatic negative, or similar reproduction)
45 of an original writing destroyed or lost after such film was
46 taken is as admissible as the original writing itself if, ,at the
47 time of the taking of such film, the person under whose di -
48 rection and control it was taken attached thereto, or to the
49 sealed container in which it was placed and has been kept, or
50 incorporated in the film, a certification complying with the
51 provisions of Section 1531 and stating the date on which, and
52 the fact that, it was so taken under his direction and control.

C
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1 Article 4. Hospital Records
2
3 1560. (a) Except as provided in Section 1564, when a
4 subpoena duces tecum is served upon the custodian of records
5 or other qualified witness from a licensed or county hospital,
6 state hospital, or hospital in an. institution under the juriadic-
7 tion of the Department of Corrections in an action in which
8 the hospital is neither a party nor the place where any cause
9 of action is alleged to have arisen and such subpoena requires

10 the production of an or any part of the records of the hospital
11 relating to the care or treatment of a patient in such hospital,
12 it is sufficient compliance therewith if the custodian or other
18 officer of the hospital, within five days after the receipt of
14 such subpoena, delivers by mail or otherwise a true and correct
3.5 copy (which may be a photographic or microphotographic re -
18 production) of all the records described in such subpoena to the
17 clerk of court or to the court if there be no clerk or to inch
18 other person as described in subdivision (a) of Section 2018
39 of the Code of Civil Procedure, together with the affidavit de -
20 scribed in Section 1561,
21 (b) The copy of the records shall be separately enclosed in
22 an inner envelope or wrapper, sealed, with the title and num-
28 ber of the action, name of witness and date of subpoena clearly
24 inscribed thereon; the sealed envelope or wrapper shall then
25 be enclosed in an outer envelope or wrapper, sealed, directed
26 as follows:
27 (1) If the subpoena directs attendance in court, to the clerk
28 of such court, or to the judge thereof if there be no clerk.
29 (2) If the subpoena directs attendance at a deposition or
30 - other hearing; to the officer before whom the deposition is to
81 be taken, at the place designated in the subpoena for the taking
82 of the deposition or at his place of business.
88 (3) In other cases, to the officer, body, or tribunal conduct -
34 ing the hearing, at a like address.
35 (c) Unless the parties to the proceeding otherwise agree,
36 or unless the sealed envelope or wrapper is returned to a
37 witness who is to appear personally, the copy of the records
88 shall remain sealed and shall be opened only at the time of
39 trial, deposition, or other hearing, upon the direction of the
40 judge, officer, body, or tribunal conducting the proceeding, in
41 the presence of all parties who have appeared in person or
42 by counsel at such trial, deposition, or hearing. Records which
43 are not introduced in evidence or required as part of the
44 record shall be returned to the person or entity from whom
45 received.
46 1561. (a) The records shall be accompanied by the affi-
47 davit of the custodian or other qualified witness, stating in
48 substance each of the following:
49 (1) That the affiant is the duly authorized custodian of the
50 records and has authority to certify the records.
51 (2) That the copy is a true copy of all the records described
52 in the subpoena.
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1 (3) That the records were prepared by the personnel of
2 the hospital, staff physicians, or persons acting under the
3 control of either, in the ordinary course of hospital business
4 at or near the time of the act, condition, or event.
5 (b) If the hospital has none of the records described, or
6 only part thereof, the custodian shall so state in the affidavit,
7 and deliver the affidavit and such records as are available in
8 the manner provided in Section 1560.
9 1562. The copy of the records is admissible in evidence to

10 the same extent as though the original thereof were offered
11 and the custodian had been present and testified to the matters
12 stated in the affidavit. The affidavit is admissible in evidence
13 and the matters stated therein are presumed true. When more
14 than one person has knowledge of the facts, more than one
15 affidavit may be made. The presumption established by this
16 section is a presumption affecting the burden of proof.
17 1563. This article shall not be interpreted to require tender
is or payment of more than one witness and mileage fee or other
19 charge unless there is an agreement to the contrary.
20 1564. The personal attendance of the custodian or other
21 qualified witness and the production of the original records is
22 required if the subpoena duces tecum contains a clause which
23 reads:
24 "The procedure authorized pursuant to subdivision (a) of
25 Section 1560, and Sections 1561 and 1562, of the Evidence Code
26 will not be deemed sufficient compliance with this subpoena."
27 1565. If more than one subpoena duces tecum is served
28 upon the custodian of records or other qualified witness from
29 a licensed or county hospital, state hospital, or hospital in an
30 institution under the jurisdiction of the Department of Cor-
al rections and the personal attendance of the custodian or other
32 ' qualified witness is required pursuant to Section 1564, the
33 witness shall be deemed to be the witness of the party serving
34 the first such subpoena duces tecum
35 1566. This article applies in any proceeding in which testi-
36 mony can be compelled.
37
38 CHAPTER 3. OFFICIAL WRITINGS AFFECTING PROPERTY

39
40 1600. The official record of a document purporting to
41 establish or affect an interest in property is prima facie evi-
42 deuce of the content of the original recorded document and its
43 execution and delivery by each person by whom it purports to
44- have been executed if :
45 (a) The record is in fact a record of an office of a state or
46 nation or of any pna
47 (b) A statute authorized such a document to a recorded in
48 that office.
49 1601. (a) Subject to subdivisions (b) and (c), when in
50 any action it is desired to prove the contents of the official
51 record of any writing lost or destroyed, by conflagration or
52 other public calamity, after proof of such loss or destruction,
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1 the following may, without further proof, be admitted in evi-
2 dence to prove the contents of such record:
3 (1) Any abstract of title made and issued and certified as
4 correct prior to such loss or destruction, and purporting to
5 have been prepared and made in the ordinary course of busi-
0 ness by any person engaged in the business of preparing and
7 making abstracts of title prior to such loss or destruction; or
8 (2) Any abstract of title, or of any instrument affecting
9 title, made, issued, and certified as correct by any person en -

10 gaged in the business of insuring titles or issuing abstracts of
11 title to real estate, whether the same was made, issued, or
12 certified before or after such loss or destruction and whether
13 the same was made from the original records or from abstract
14 and notes, or either, taken from such records in the preparation
15 and upkeeping of its plant in the ordinary course of its
16 business.
17 (b) No proof of the loss of the original writing is required
18 other than the fact that the original is not known to the party
19 desiring to prove its contents to be in existence.
20 (c) Any party desiring to use evidence admissible under
21 this section shall give reasonable notice in writing to all other
22 parties to the action who have appeared therein, of his inten-
23 tion to use such evidence at the trial of the action, and shall
24 give alI such other parties a reasonable opportunity to inspect
25 the evidence, and also the abstracts, memoranda, or notes from
26 which it was compiled, and to take copies thereof.
27 1602. If a patent for mineral lands within this State,
28 issued or granted by the United States of America, contains a
29 statement of the date of the location of a claim or claims upon
80 which the granting or issuance of such patent is based, such
31 statement is prima facie evidence of the date of such location.
32 1603. A deed of conveyance of real property, purporting
33 to have been executed by a proper officer in pursuance of
34 legal process of any of the courts of record of this State, se -
35 knowledged and recorded in the office of the recorder of the
36 county wherein the real property therein described is situated,
37 or the record of such deed, or a certified copy of such record
38 is prima facie evidence that the property or interest therein
39 described was thereby conveyed to the grantee named in such
40 deed.
41 1604. A certificate of purchase, or of location, of any lands
42 in this State, issued or made in pursuance of any law of the
43 United States or of this State, is prima facie evidence that
44 the holder or assignee of such certificate is the owner of the
45 land described therein; but this evidence may be overcome
46 by proof that, at the time of the location, or time of filing, a
47 pre-emption claim on which the certificate may have been
48 issued, the land was in the adverse possession of the adverse
49 party, or those under whom he claims, or that the adverse party
50 is holding the land for mining purposes.
51 1605. Duplicate copies and authenticated translations of
52 original Spanish title papers relating to land claims in this

1 State, derived from the Spanish or Mexican Governments,
2 prepared under the supervision of the Keeper of Archives, au -
3 thenticated by the Surveyor -General or his successor and by
4 the Keeper of Archives, and filed with a county recorder, in ac -

5 cordance with Chapter 281 of the Statutes of 1865-66, are re -
6 ceivable as prima facie evidence with like force and effect as

/- 7 the originals and without proving the execution of such
8 originals.
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First Supplement to Memorandum 64-101

Subject: Study No. 34(L) - Uniform Rules of Evidence (preprint Senate
Bill No. 1)

Attached as Exhibit I is a letter from the League of California

Cities commenting on Preprint Senate Bill No. 1. For the convenience

of the Commission, we summarize and comment on this letter below.

Section 451

The League suggests that charters of cities and counties should

be given judicial notice. We have already revised Section 451(a) to

so provide.

The League objects to the repeal of Section 34330 of the Government

Code (requiring judicial notice of the incorporation of cs'eneral law

cities). We think this is clearly included under subdivisions (b) and

(c) of Section 452 and recommend that Section 34330 be repealed. Judicial

notice of the incorporation of all cities, not just General law cities, is

required by Section 452. We see no necessity for retaininG Section 34330

and believe the retention of Section 34330 to be undesirable in view of

the fact that the application of Section 34330 is limited to general law

cities.

The League would prefer that judicial notice be required under

Section 451 of incorporation of cities, rather than permitted under Section

452. We suggest no change be made in the statute.

Psychotherapist -Patient Privilege

The league suggests that there should be an exception to the psycho-

therapist -patient privilege for disciplinary proceedings. The exception

-1-

MJN 1787



provided by Section 1016 will cover all cases where

the patient has tendered the issue of his mental or emotional condition.

As to other cases, we believe that the privilege should be recognized in

a disciplinary proceeding to the same extent as in a criminal proceeding.

The League also points out that a problem exists in distinguishing

between a physician and a psychotherapist. As the League correctly

points out, the distinction is predicated on the type of treatment being

sought or given, so that if one doctor does both, a problem is bound to

arise as to the type of information that can be revealed. We believe that

this comment reveals the basic defect in the existing statute. The staff

further believes that it would be better to base the distinction tetwenn

the physician -patient privilege and the psychotherapist -patient privilege

primarily on the type of doctor involved rather than on the type of

treatment sought. The distinction can be made clear by limiting the

doctors involved to psychiatrists. (Of course, if one seeks the services

of a psychiatrist on a matter that does not involve a mental or emotional

condition, only the physician -patient privilege would be applicable.)

Section 1041

The League suggests that the words "or of a public entity in this

State", be added after the word "State" in line 28 (page 52). We believe

that this is a desirable change; it is necessary so that protection is

provided to an informer who discloses information concerning the violation

of a local ordinance.

Sections 1530 and 1532

We have already made the change suggested by the League.

-2-
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Section 1560

The League suggests that Section 1560(a) refer to "city hospital"'

as weiL99 the other types of hospital. We see no need to add

"city hospital" since such hospitals are "licensed" hospitals and

already included under Section 1560. We have, however, no objection

to the addition of "city hospital" to Section 1560.

Penal Code Section 963

Penal Code Section 963 is amended to require judicial notice when an

ordinance is pleaded. At the same -bimel the procedural protections

afforded by the Judicial Notice Division apply as in any other case

where notice of an ordinance is taken. Hence, we do not believe that

the comment by the League concerning Section 963 is well taken.

The League also suggests that "private statute" be deleted from

Penal Code Section 963 as unnecessary since "we are not aware of any

'private statutes' mentioned in Section 963."

Respectfully submitted,

John H. DeMoully
Thcecutive Secretary

-3-
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IMORAN3T11 64401 EXHIBIT I

LEAGUE OF CALIFORI1111 CITIES
MEMBER AMERICAN MUNICIPAL ASSOCIATION

"WESTERN CITY" OFFICIAL PUBLICATION

Berkeley (5) . Hotel Claremont THornwall 3-3083
Los Angeles (17) . . 702 Stealer Center MAdison 4-4934

Berkeley, California
October 30, 1964

Mr. John H. DeMoully
Executive Secretary
California Law Revision Commission
Room 30, Crothers Hall
Stanford University
Stanford, California 94305

Dear John:

In reviewing the proposed Evidence Code as set forth in
Preprint Senate Bill No. 1, I have done it with the idea of how
the provisions relate to city government operation. I'm sure the
trial lawyers are better qualified to advise on the substantive
concepts involved.

At this time let me say that so far as cities are con-
cerned there do not appear any major objections. I have not
heard from any city attorneys, and perhaps they may be able to
suggest changes of greater significance; however at this time
we can only suggest the following:

1. Judicial Notice.

Charters of cities and counties should be given judicial
notice. At the present time, courts do take judicial notice of
them. Teachout v. Bogy, 175 Cal. 481; Clark v. City of Pasadena,
102 C.A. 2d. 19U. Since they actually are ratified by the legisla-
ture and therefore are included within the meaning of "public
statutory law" as described in Section 451, you may have included
them already. We believe specific reference of inclusion would be
desirable, preferably in the mandatory provisions of Section 451
because of legislative approval.

Section 34330 of the Government Code (requiring Judie ai
notice of the incorporation of cities) is being repealed becaus it
is now included within Section 452 (b),the "permissive" section.
We are not certain whether 452 (b) accomplishes this and also believe!
it would be better to require such judicial notice, rather than;
make it permissive. To require proof of such incorporations seisms
unnecessary.
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Mr. John H. DeMoully Page 2
October 30, 1964

Along the same lines, Section 963 of the Penal Code is
being amended on p. 118 to require judicial notice in the same
manner as the court notices matters listed in Section 452. However,
an inconsistency arises because 452 is the "permissive" section.
Shouldn't Section 451 be the section referred to in the amendment
to Section 963. Incidentally, we are not aware of any "private
statutes" mentioned in Section 963, and therefore reference to such
statutes could be deleted.

2, Psychotherapist - Patient Privilege.

Although we have noted the distinction drawn between this
privilege and the physician - patient privilege, we would like to
point out the problem that might arise by permitting the privilege
to be claimed in a disciplinary proceeding. It would not be unusual
to require testimony from a psychotherapist in a disciplinary hear-
ing the same as from a physician. Although Section 1026 indicates
the inapplicability when the information is required to be reported
to a public employee, the failure to specifically include a section
like Section 998 insofar as it relates to disciplinary hearings
plus the analysis on page 240 may lead to an interpretation that
the privilege can be claimed in disciplinary proceedings. For
these reasons we would suggest that the privilege not apply in
disciplinary hearings.

Another problem may arise in distinguishing between a
physician and a psychotherapist. As referred to Sections 990, 991,
1010 and 1011, a physician may include a psychotherapist. A
distinction will have to be predicated on the type of treatment
being sought or given, so that if one doctor does both, a problem
is bound to arise as to the type of information that can be revealed.

3. Identity of Informer.

Section 1041 should also relate to disclosure of viola-
tions of a law of "a public entity" to include local ordinances and
not just California or federal laws.

4. Official Writings.

Sections 1530 (a) (1) and 1532 (a) (1) should be re-
phrased to specifically include all public entities. A governmental
subdivision does not include a municipal corporation. Although the
words are used interchangeably, some cases draw a distinction. Use
of the words "public entity" would obviate any ambiguity and be
consistent with language of other sections.
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Mr. John H. Det4oully
October 30, 1964

Page 3

5. Hospital Records.

Section 1560 (a) should refer to city hospitals as well
as other types. A few cities do maintain and operate hospitals.

We hope these comments will be helpful and want to thank
you for the opportunity to present them. The efforts of the Commission
are monumental and the members and staff should be congratulated on
the accomplishment of this great task.

JDW: gh

C

Sin rely,

D. Wickware
Assistant Legal Counsel
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BUSINESS AND PROFESSIONS CODE

Section 2904 (Repealed)

Comment. Section 2904 is superseded by Evidence Code Sections 1010-1026.

Section 5012 (Amended)

Comment. The deleted language in Section 5012 is inconsistent with

Evidence Cade Section 1452. See the Comment to that section.

Section 25009 (Amended)

Comment. The amendment merely substitutes correct references for the

obsolete references in Section 25009.

CIVIL CODE

Section 53 (Amended)

Comment. This revision of Section 53 provides, in effect, that the

court may take Judicial notice of the matter specified in subdivision (c) and

is required to take judicial notice of such natter upon request if the party

making the request supplies the court with sufficient information. See

EVIDENCE CODE §§ 452 and 453 and the Comments thereto.

-1500-
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Section 164.5 (Added)

Comment. Section 164.5, which is a new section added to the Civil Code,

states existing decisional and statutory law. The presumption stated in the

first sentence of Section 164.5 is established by a number of California

oases. It places upon the person asserting that any property is separate

property the burden of proving that it was acquired by gift, devise, or descent,

or that the consideration given for it was separate property, or that it is

personal injury damages, or that for some other reason the property is not

community property. E.g., Rozan v. Rozan, 49 Cal. 2d 322, 317 P.2d 11 (1957);

Meyer v. Kinzer, 12 Cal. 247 (1859). See THE CALIFORNIA FAMILY LAWYER § 4.8

(Cal. Cont. Ed. Ear 1961).

The second sentence of Section 164.5 also states existing case law.

E.g., Estate of Rolls, 193 Cal. 594, 226 Pac. 608 (1924); Meyer v. Kinzer,

supra.

The third sentence of Section 164.5 states the apparent effect of sub-

division 40 of Code of Civil. Procedure Section 1963. The meaning of sub-

division 40, however, is not clear. See 4 WITKIN, SUMMARY OF CALIFORNIA

LAW, Community Property § 26 (7th ed. 1960); Note, 43 CAL. L. REV. 687, 690-

691 (1955).

Section 193 (Repealed}

Comment. Sections 193, 194, and 195 are superseded by the more accurate

statement of the presumption in Evidence Code Section 661. See the Comment

to that section.

Section 194 (Repealed)

Comment. See the Comment to Civil Code Section 193.
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Section 195 (Repealed)

Comment. See the Comment to Civil Code Section 193.

Section 3544 (Added)

Comment. Sections 3544-3548 are new sections added to the Civil Code and

are compiled among the maxims of jurisprudence. Sections 3544-3548 restate

the provisions of subdivisions 3, 19, 28, 32, and 33 of Code of Civil Pro-

cedure Section 1963 and supersede those subdivisions. The maxims are not in-

tended to qualify any substantive provisions of law, but to aid in their just

application. CIVIL CODE § 3509.

Section 3545

Comment.

Section 3546

Comment.

Section 3547

(Added)

See the Comment to Civil Code Section 3544.

(Added)

See the Comment to Civil Code Section 3544.

(Added)

Comment. See the Comment to Civil Code Section 3544.

Section 3548 (Added)

Comment. See the Comment to Civil Code Section 3544.
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CODE OF CIVIL PROCELURE

Section 1 (Amended)

Comment. The title of Part IV ]as been changed to reflect the fact that the

evidence provisions in Part IV have been placed in the Evidence Code.

Section 117g (Amended2

Comment. The Uniform Business Eccords as Evidence ir3 codified in the

Evidence Code as Sections 1270 and 1271.

Section 125 (Amended)

Comment. Evidence Code Section 777 sets forth precisely the conditions

under which witnesses may be excluded.

C Section 153 (Amended)

Comment. The deleted language, which relates to the authentication of

copies of judicial records, is superseded by Evidence Code Section 1530.

Section 433 (Amended)

Comment. This revision is necessary to conform Section 433 to the judicial

notice provisions of the Evidence Code.

Section 657 (Amended)

Comment. The limitation on the kinds of misconduct that can be shown by

a juror's affidavit has been deleted as there is no limitation on the nature of

the misconduct that can be proved by evidence from jurors under Evidence Code

Sections 704 and 1150. See the Comment to EVIDENCE CODE § 70(a).

Section 1256.2 (Repealed)

Comment. Section 1256.2 is superseded by Evidence Cede Section 722(b).

-1503-
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Section 1747 (Amended)

Comment. Section 1747 has been amended merely to substitute a reference

to the pertinent section of the Evidence Code for the reference to the super-

seded Code of Civil Procedure section.

Title of Part IV of Code of Civil Procedure (Amended)

Comment. The title of Part IV has been changed to reflect the fact that

the evidence provisions contained therein have been superseded by the Evidence

Code.

Section 1823 (Repealed)

Comment. Section 1823 is superseded by the definition of "evidence"

in Evidence Code Section 140.

de-

Section 1824 (Repealed)

Comment. Section 1824 is substantially recodified as Evidence Code

Section 190.

Section 1825 (Repealed)

Comment. Section 1825, which merely states in general terms the content

of Part IV of the Code of Civil Procedure, serves no useful purpose. No case

has been found where the section was pertinent to the decision.

Section 1826 (Repealed)

Comment. Section 1826 contains an inaccurate description of the normal

burden of proof. See Tentative Recommendation and a Study Relating to the

Uniform Rules of Evidence (Burden of Producing Evidence, Burden of Proof, and

Presumptions), 6CAT" LAW REVISION CONVON., REP., REC. § STUDIES 1001, 1149-1150

(1964). Section 1826 is superseded by Division 5 (commencinc5" with Section 500)

of the Evidence Code. See also EVIDEUCE CODE § 430.
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Section 1827 (Repealed)

Comment. Section 1827 is superseded by the definition of "evidence" in

Evidence Code Section 140. Although judicial notice is not included in the

definition of "evidence" in Section 140, the subject is covered in Division 4

(commencing with Section 450) of the Evidence Code3 and judicial notice will

support a finding by the court.

Section 1828 (Repealed)

Comment. Section 1828 attempts to classify evidence into a number of dif-

ferent categories, each of which in turn is defined by the sections that follow,

i.e., Sections 1829-1837. This very elaborate classification system represents

the arn]ysis of evidence law of a century ago. Writers, courts, and lawyers

today use different classificatiomarf, different terminology. Accordingly,

Section 1828 is repealed. To the extent that the terms defined in Sections

182S%-1837 should be retained, those terms are defined in the Evidence Code.

C

See, e.g., EVIDENCE CODE § 410, defining "direct evidence."

Section 1829 (Repealed)

Comment. Sections 1829 and 1830 serve no definitional purpose in the

existing statutes and appear to state a "best evidence rule" that is inconsistent

with both the Evidence Code (Sections 1500-1510) and previously existing law. See

Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

(Article I. General Provisions), 6 CAL. LAW REVISION COMM'il, REP., REC. &

aTUDILS 1, 49-51 (19610.

Section 1830 (Repealed)

Comment. See the Comment to Ccde of Civil Procedure Section 1829.

Section 1831 (Repealed)

Comment. Section 1831 is substantiallyrecodifioC,us Zr:idence Code Section

410. The term "direct evidence", which is defined in ioction 1831 is not used

in Icz: IV of the Code of Civil Procedure except in 6octien 1844. Section 1844

is also repealed and its substance L-) contained in 1:-.J.,16nce Code Section 411.
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Section 1832 (Repealed)

Comment. "Indirect evidence" as defined in Section 1832 is more commonly

known as circumstantial evidence. The defined term has no substantive signifi-

cance insofar as either the Code of Civil Procedure or the Evidence Code is

concerned, for under either statutory scheme circumstantial evidence, when

relevant, is as admissible as direct evidence. The defined term is used in the

Code of Civil Procedure only in Section 1957 (also repealed), which merely

classifies indirect evidence as either inferences or presumptions.

The repeal of Section 1832 will not affect the instructions that are to be

given to the jury in appropriate cases as to the difference between direct and

circumstantial evidence. Nor will the repeal of this section affect the case

law or other statutes relating to what evidence is sufficient to sustain a

verdict or finding.

Section 1833 (Repealed)

Comment. Section 1833 is inconsistent with Evidence Code Section 602. See

Tentative Recommendation and a Study Relating to the Uniform]. Rules of Evidence

(Burden of Producing Evidence, Burden of Proof, and 2rosumptions), 6 CAL. LAW

REVISION COMMiN, REP., REC. & STUDIE,3 1001, 1143-1149 (1964).

Section 1834 (Repealed)

eminent. The substance of Cee'Aon 1834 is states, as a rule of law, rather

than as a definition, in Evidence Code Section 403(b).

Section 1836 (Repealed)

Comment. Section 1836 serves no useful purpose. The defined term is

not used in either the Evidence Code or in the existing statutes.

Section 1837 (Repealed)

L. Comment. Section 1837 is unnecessary. The defined term is not used in

either the Evidence Code or in the existing statutes.
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Section 1838 (Repealed)

Comment. Section 1838 is unnecessary. The defined term is not used in

either the Evidence. Code or in the c.::isting statutes. The repeal. of Section 1838

will have no effect on the principle that cumulative evidence may be excluded for

that principle is expressed in Evidence Code Section 352 --without,. however,

using the term "cumulative evidence".

Section 1839 (Repealed)

Comment. The definition of'borroborative evidence" in Section len (which

requires corroborative evidence to be evidence "of a different character") is

inconsistent with the case law developed in California which has not

required that corroborating evidence be of a "different character". The repeal

of Section 1839, therefore, will have no effect on the interpretation of the

sections in various codes that require corroborating evidence; the case law that

has developed under these sections will continue to determine what constitutes

corroborating evidence for the purposes of the particular sections.

One out -dated case indicates that an instruction on what constitutes

corroborating evidence is adequate if given in the words of Section.1839.

People v. Sternberg, 111 Cal. 11, 43 Pac. 201 (1896). See also People v.

Monteverde, 11 Cal. App.2d 156, 244 P.2d 447 (1952). On the other hand, recent

cases do not cite or rely on Section 1839 in defining what constitutes corroborat-

ing evidence, and California Jury InstructionsCriminal provides definitions

of corroborating evidence derived from the case law rather than from Section

1839. See, 2:1ty CALJIC (2d ed. 1958) Nos. 203 (Rev.) (possession of stolen

property), 235 (Rev.) (possession of stolen property), 592-C (Rev.) (abortion),

766 (perjury), and 822 (Rev.) (corroboration of testimony of accomplices). See

cAlarcaup, CRIMINAL LAW FRXTICE 1,-17,-477 (Cal. Cont. - Bar 1964);
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C Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

(Article I. General Provisions), 6 CAL. LAW REVISION COWN, REP., kiC. & STUDIEh

1, 56-57 (1964).

Section 1844 (Repealed)

Comment. Tbe substance of Section 1844 is recodified as

Section 411.

Section 1845 (Repealed)

Comment. Section 1845 is superseded by Evidence Code Sections 702, 800-801,

and 1200.

Evidence Code

Section 1845.5 (Repealed)

Comment. Section /845.5 is recoC.ified as EVidence Code Section 830.

Section 1846 (Repealed)

Comment. Section 1846 is recodified in substance in Evidence Code Sections

710 and 711.

Section 1847 (Repealed)

Comment. Section 1847 is inconsistent with the definition of a presumption

in Evidence Code Section 600. The right of a party to attack the credibility of

a witness by any evidence relevant to that issue is assured by EVidence Code

Sections 351, 780, and 785.

Section 1848 (Repealed)

Comment. Insofar as Section 1848 deals with hearsay it is superseded by the

hearsay rule0stated in Evidence Code Section 1200ond the numerous exceptions

thereto. If Section 1848 has a broader application, its meaning is not clear

and its possible applications are undesirable; hence, there is no justification

for retaining the section.

Section 1849 (Repealed)

Comment. Section 1849 is superseded by Evidence Code Section 1226.
-1508-
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Section 1850 (Repealed)

Comment. Insofar as Section 1850 relates to hearsay, it is superseded by

Evidence Code Sections 1240 and 1241, which provide exceptions to the hearsay

rule for contemporaneous and spontaneous declarations. Insofar as Section 1850

relates to declarations that are themselves material, the section is unnecessary;

fon inasmuch as Evidence Code Sections 225 and 1200 make it clear that such

declarations are not hearsay, they are admissible under the general principal that

relevant evidence is admissible. See EVIDENCE CODE §§ 210, 351.

Section 1851 (Repealed)

Comment. Section 1851 is superseded by the exceptions to the hearsay rule

stated in Evidence Code Sections 1225 and 1302.

Section 1852 (Repealed)

Comment. Section 1852 is superseded by the exceptions to the hearsay rule

stated in Article 11 (commencing with Section 1310) of Chapter 2 of Division 10

of the Evidence Code.

Section 1853 (Repealed)

Comment. Section 1853 is an imperfect statement of the declaration against

interest exception to the hearsay rule and. is superseded by Evidence Code

Section 1230. See the Comment to that section.

Section 1854 (Repealed)

Comment. Section 1854 is .rccodified as Evidence Code Section 357.

Section 1855 (Repealed)

Comment. Section 1855 is superseded by Evidence Code Sections 1500-1510.
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Section 1855a (Repealed)

Comment. Section 1855a is recodified as Evidence Code Section 1601.

Section 1863 (Repealed)

Comment. Section 1863 is superseded by Evidence Code Section 753.

Section 1867 (Repealed)

Comment. Section 1867 is based on the obsolete theory that some allega-

tions are necessary that are not material, i.e., essential to the claim or

defense; it provides that only the :aaterial allegations need be proved. See

Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

(Burden of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW

C REVISION COMM'N REP., REC. & STUDIES 1001, 1119-1121 (1960. Since Section

1867 is obsolete and is not a correct statement of existing law, it is repealed.

Section 1868 (Repealed)

Comment. Section 1868 is superseded by Evidence Code Sections 210, 350,

and 352.

Section 1869 (Repealed)

Comment. Section 1869 is inconsistent with and superseded by Evidence

Code Sections 500 and 510. Moreover, it is an inaccurate statement of the manner

in which the burden of proof is allocated under existing law. See Tentative

Recommendation and a Study RelatinL- to the Uniform nules of Evidence (Burden

of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW REVISION

COMIN REP., REC. & STUDIES 1001, 1122-1124 (1964).

Section 1870 (Repealed)

Comment. Section 1870 is superseded by the provisions of the Evidence

Code indicated below:
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Section 1870 Evidence Code
(subdivision) (section)

1 210, 351

2 1220

3 1221

4 (first clause) 1310, 1311

4 (second clause) 1230

4 (third clause) 1242

5 (first sentence) 1222, 1224

5 (second sentence) 1225, 1226

6 1223

7 1240, 1241 (See also the Comment
to CODE CIV. PROC. § 1850)

8 1290-1292

9 (first clause) 720, 800, 801, 1416

9 (second clause) 720, 801

10 870

11 1314, 1320-1322

12 Unnecessary (See EVIDENCE CODE
§ 351; CODE CIV. PROC. § 1861;
CIV. CODE §§ 1644, 1645. See
also 0014. CODE § 2208.)

13 1312, 1313, 1320-1322

14 /500-1510

15 210, 351

16 210, 7801 785

Sec pion 1871 (Repealed)

Comment. Section 1871 is recodified in the Evidence Code as indicated

belou:

Section 1871
(paragraph)

Evidence Code
(section)

1 730

2 731

3 733

732

5 723
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Section 1872 (Repealed)

Comment. Section 1872 is reccdified in Evidence Code Sections 721 and 802.

Section 1875 (Repealed)

Comment. Section 1875 is superseded by the provisions of the Evidence Code

indicated below:

Section 1875 Evidence Code
(subdivision) (section)

1

2

3

14-

5

451(e)

451(a) -(d), 452(a) -

(f)

451(a) -(d), 452(a) -

(c), (e)

452(f), 453

1452

C 6, 7, and 8 1452-1454 (official
signatures and

seals); 451(f),
452(g)(h)(remainder
of subdivisions)

9 451(f), 452(g)(h)

Next to last paragraph 4540 455

Last paragraph 311

Section 1879 (Repealed)

Comment. Insofar as Section 1879 declares all persons to be competent

witnesses, it is superseded by Evidence Code Section 700; insofar as it requires

perception and recollection on the part of the witness, it is superseded in

part by Evidence Code Sections 701 and 702. Insofar as it is not superseded

by the Evidence Code, Section 1879 treats matters of credibility as matters of

competency and is, therefore, disapproved.

C
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Section 1880 (Repealed)

Comment. Subdivisions 1 and 2 of Section 1330 are superseded by

Evidence Code Section 701.

Subdivision 3 of Section 1880 is the California version of the so-called

"dead man statute." Dead man statutes provide that one engaged in litigation

with a decedent's estate cannot be a witness as to any matter or fact occurring

before the decedent's death. These statutes appear to rest on the belief that

to permit the survivor to testify in the proceeding would be unfair because

the other party to the transaction is not available to testify and, hence, only

a part of the whole story can be developed. Because the dead cannot speak, the

living are also silenced out of a desire to treat both sides equally. See

generally Moul v. McVey, 49 Cal. App.2d 101, 121 7.2d 83 (1942); 1 CAL. LAW

REVISION CO4M1N, REP., REC. & STUDIES, ecommendation and atu.y Relating to

the Dead Man Statute at D-1 (1957).

In 1957, the Commission recommended the repeal of the dead man statute and

the enactment of a statute providing that, in certain specified types of

actions, written or oral statements of a deceased person made upon his personal

knowledge were not to be excluded as hearsay.. See 1 CAL. LAW REVISION COMM,

REP., REC. & STUDIES, Recommendation and Study Relating to the Dead Man Statute

at D-1 (1957). The 1957 recommendation has not been enacted as law. For the

legislative history of this measure, see 1 CAL. TIOREVISION CO1M'N, REP.,

REC. & STUDIES IX (1957).

Although the dead man statute undoubtedly cuts off some fictitious claims,

it results in the denial of just claims in a substantial number of cases. As

the Commission's 1957 recommendation and study demonstrates, the statute

balances the scales of justice unfairly in favor of decedents' estates.

See 1 CAL. LAW REVISION GOWN, REP., REC. & STUDIES at D-6, D -43-D-45 (1957).
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See also the Comment to EVIDENCE CCDE § 1261. Moreover, the dead man

statute has been productive of much litigation; yet, many ouestions as to

its meaning and effect are still unanswered. For these reasons, the

Comission again recommends that the dead man statute be repealed.

However, repeal of the dead man statute alone would tip the scales

unfairly against decedents1 estates by subjecting them to claims which

could have been defeated, wholly or in part, if the decedent had lived to

tell his story. If the living are to be permitted to testify, some steps

ought to be taken to permit the decedent to testify, so to speak, from the

grave. This is accomplished by relaxing the hearsay rule in Evidence Code

Section 1261 to provide a limited hearsay exception for a statement of a

deceased person offered in an action against an executor or administrator

upon a claim or demand against the estate of such deceased person, This

hearsay exception is more limited than that recommended in 1957 and will,

it is believed, meet most of the objections made to the 1957 recommendation.

-1514-
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Section 1881 ( ',sealed)

Ccamenl.. Sction 1381 is stiersided by the ?provisions of the

Evidence Code indicated below.

Subdivision 1. Subdivision 1 of Section 1881 is superseded by

Evidence Code Sections 970-97-3 and 980-987. Under subdivision 1 of

Section 1881
--- and Section

1322 of the Penal Code, a married person has a privilege, subject to
certain exceptions, to prevent his sponse J!rain testifying for or against
him in a civil or criminal action to whicl, he is a party. Section 1322
of the Penal Code also gives his spouse a privilege not to testify for
or against him in a eriininal action to eA he is a party,

The "tor" privile*e. The Commission has concluded that the mari-
tal testimonial privilege provided by existin!?; law as to testimony by
one spouse for the other should be abolished in both civil and criminal
actions. There would appear to be no need for this privilege, now given
to a party to an action, not to call his spouse to testify in his. favor.
If a ease can be ifnagined in whichfa party would wish to avail himself
of this privilege, he could achieve the same remit by simply not calling
his spouse to the stand, Nor does it seem desirable to continue the
present privilege of the nonparty spouse 'not to testify in favor of the
party spouse in a criminal action. It is difficult to imagine a case in
which this privilege would be claimed for other than mercenary or
spiteful motives, and it precludes access to evidence which. might rave
an innocent person from conviction.
The "agar priviiezq. Tinder existirm law, either spouse may

claim the privilege to prevent one spouse from testifying against the
other in a criminal action, and the party spouse may claim the privilege
to prevent his spouse from testifying against him in a civil action.
The privilege under -011111111111MININIMIMMiven7arusively to the
witness spouse because he,instead of the party spouse is zaore likely to
make the determination of whether to claim the privilege on the basis
of its probable efft.et on the marital l'elaiionship. For example, because
of his interest in the outcome of the action, a party spouse would be
under considerable temptation to claim the pritilego :_'ti en_ if the mar-
riage were already hopelossIr disrupted, v7hereas a witness spouse
probably would not. Illustrative mis7Ise of the existing
privilege is the recent case of People v. lf,ard, Cc -;1,2c1 702. 328 P.2d
777 (1958), involving a defendant -,,ono mur.ered his wife's mother
and 1.3 -year -old sister. He had threatened to murder his wife and it
seems likely that he would have done so bas? fled, Thg marital
relationship was as thoroughay shattered as it emild have been; yet,
the defendant was entitled to invoke the privilege to prevent; hi wife
from testifying. In such a situation, the privilege does not: serve at all
its true purpose of preserving a raarita! relationship froni. disruption ;

' it serves only as an obstacle to the administaton of justice.

C

Code-
Sec-V, omen o OM It l ift
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Subdivisions 2-6.

Subdivisions 2-6 of 1881 are superseded by provisions of the Evidence Ccde

indicated below:

Section 1881 Evidence Code
(subdivision) (section)

2 950-962

3 1030-1034

4 990-1006, 1010-1026

5 1040-1042

6 1070-1072

Section 1883 (Repealed)

Comment. Section 1883 is superseded by Evidence Code Sections 703 and 704.

Section 1884 (Repealed)

Comment. Section 1884 is superseded by Evidence Code Section 752.

Section 1885 (Repealed)

Comment. Section 1885 is recodified as Evidence Code Section 754.

Section 1893 (Amended)

Comment. The language deleted from Section 1893 is unnecessary in view of

Evidence Code Sections 1506 and 1530.

Section 1901 (Repealed)

Comment. Section 1901 is superseded by Evidence Code Section 1530.

Section 1903 (Repealed)

Comment. Section 1903 is unnecessary to support the validity of statutes,

for the California courts have said that statutes are "presumed" to be constitu-

tional. In re Cregler, 56 Cal.2d 30E, 311, 14 Cal. Rptr. 28 363 P.2d 305 307
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(1961). If Section 1903 is deemed to have an evidentiary effect, it is un-

desirable to the extent that it indicates that the Legislature may exercise

the judicial power of making findings on controverted facts and that such

findings are conclusive. As the section is urzecessary to accomplish its

essential purpose, it is repealed. This repeal will not change the law of

California relating to the construction or validity of statutes because the

courts have not placed that law upon the footing of this section.

Section 1905 (Repealed)

Comment. Sections 1905, 1906, 1907, 1918, and 1919 relate to hearsay,

authentication of official records, and the -best evidenceorule. They are super-

(::
seded by Evidence Code Sections 1270-1271, 1280-1284, 1452-1454, 1506-1507,

1530, 1532, and 1600.

Subdivision 4 of Section 1918 provides for the authentication of a publish-

ed foreign official journal by evidence that it was commonly received in the

foreign country as published by the requisite authority. Although no similar

provision appears in the Evidence Code, this and other evidence of authenticity

not mentioned explicitly in the Evidence Code may be used to authenticate

official writings under the general language of Section 1410, which provides

that the requirement of authentication may be met by "evidence sufficient to

sustain a finding of the authenticity of the writing.' See also EVIDENCE CODE

§§ 1400 and 1530.

Section 1906 (Repealed)

Comment. See tut eminent to Code of Civil Procedure Section 1905.
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Section 1907 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1905.

Section 1908.5 (Added)

Comment. Section 1908.5 recodifies the rule of pleading stated in sub-

division 6 of Section 1962 of the Code of Civil Procedure. See the Comment to

tha.; section.

Section 1918 (Repealed)

Comment. See the Comment to Code of Civil. Procedure Section 1905.

Section 1919 (Repealed)

Comment. See the Comment tocale of Civil Procedure Section 1905.

Section 1919a (Repealed)

Comment. Sections 1919a and 1919b are superseded by Evidence Code Sections

1315 and 1316.

Section 1919b (Repealed)

Comment. See the Comment to Cede of Civil Procedure Section 1919a.

Section 1920 (Repealed)

Comment. Section 1920 is superseded by the business records exception

contained in Evidence Code Sections 1270 and 1271, by the exception to the

hearsay rule for official records and other official writings contained in

Evidence Code Sections 1280-1284, and by various specific exceptions to the

hearsay rule that will continue to exist under various sections of the Evidence

Code and other codes. The broad language of Section 1920 has been limited

in Evidence Code Section 1280 to reflect existing law. See the Comment to

EVITEUCE UDE § 12801 See also EVIDENCE CODE 664 (presumption that

official duty has been regularly rerformed).
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Section 1920a (Repealed)

Comment. Section 1920a is unnecessary in view of Evidence Code Sections

1506 and 1530. See also EVIDENCE CODE § 1550.

Section 1920b (Repealed)

Comment. Section 1920b is ,.ecodified as Evidence Code Section 1551.

Section 1921 (Repealed)

Comment. Sections 1921 and 1922 are superseded by Evidence Code Sections

1270..22710 1280, 1452, 1453, 1506, 'and 15306

Section 1922 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1921.

Section 1923 (Repealed)

Comment. Section 1923 is superseded by I}videnco Code Section 15316 See

the Comment to that section.

Section 1924 (Repealed)

Comment. Section 1924 is unnecessary because the sections to which it

relates are repealed.

Section 1925 (Repealed)

Comment. Section 1925 is recodified as Evidence Code Section 1604.

Section 1926 (Repealed)

Comment. Section 1926 is superseded by Evidence Code Sections 1270-1271

and 1280-1284.

Section 1927 (Repealed)

Comment. Section 1927 is recod_fied as Evidence Code Section 1602.

Section 1927.5 (Repealed)

Comment. Section 1927.5 is recodified as Evidence Code Section 1605.
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Section 1928 (Repealed)

Comment. Section 1928 is recodified as Evidence Code Section 1603.

Sections 1928.1-1928.4 (Repealed)

Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of Civil

Procedure consists of Sections 1928.1-1928.4. The sections are discussed

individually below.

Section 1928.1 (Repealed)

Comment. Section 1928.1 is rec.Ddified as Evidence Code Section 1282.

Section 1928.2 (Repealed)

Comment. Section 1928.2 is reodified as Evidence Code Section 1283. See

also HIDE CE CODE § 1530 (purportec copy of writin:: in custody of public

employee).

Section 1928.3 (Repealed)

Comment. Section 1928.3 is unnecessary in view of Evidence Code Sections

1452, 1453) and 1530.

Section 1928.4 (Repealed)

Comment. Section 1928.4 is lirri=cessary in view of Evidence Code Section 3.

Section 1936 (Repealed)

Comment. Section 1936 is recodified as Evidence Code Section 1341.

Section 1936.1 (Repealed)

Comment. Section 1936.1 is -2ecod fled as Evidence Code Section 1156.

Section 1937 (Repealed)

Comment. Sections 1937, 1938, and 1939 relate to the best evidence rule

and are superseded by Evidence Code Sections 1500-1510,
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Section 1938 (Repealed)

Corment. See the Comment to Code of Civil Procedure Section 1937.

Section 1939 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1937.

Section 1940 (Repealed)

Comment. Section 1940 is recodified as Evidence Code Sections 1413 and

14-15.

Section 1941

Comment.

Section 14-12.

Section 1942

Comment.

Section 1414

Section 1943

(Repealed)

Section 1941 is recodified in substance as Evidence Code

SReealed)

Section 1942 is

(Repealed)

Comment

Section 1416.

Section 1944

Comment

Section 1417.

Section 1945

Comment

(Repealed)

. Section 1944

recodified in substance as EVidence Code

Section 1943 is recodified in substance in Evidence Code

is rec3dified in substance as Evidence Cede

(Repealed)

. Section 1945 is recodified as Evidence Code Section 1418,

Section 1946 (Repealed)

Comment. The first subdivision of Section 1946 is superseded by the

declaration against interest exception to the hearsay rule contained in Evidence

Code Section 1230; the second subdivision is superseded by the business records

exception contained in Evidence Code Sections 1270 and 1271; and the third

subdivision is superseded by the business records exception contained in
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Evidence Code Sections 1270-1271, the official records exceptions contained in

Evidence Code Sections 1280-1284, and the various other exceptions to the

hearsay rule contained elsewhere in the Evidence Code and in other codes.

Section 1947 (Repealed)

Comment. Section 1947 was a necessary provision when the only hearsay

exception for business records was the common law shop -book rule. That rule

required that an entry be an original entry in order to qualify for admission

in evidence. The business records exception to the hearsay rule contained in

Evidence Code Sections 1270 and 1271 does not require that the entry be an

original entry so long as it was made in the regular course of the business at

or near the time of the act, condition,or event recorded. As the Section

1947 no longer has any significant 1,..caning, it is repealed.

Section 1948 (Repealed)

Comment. Section 1948 is recoil fie. in substance as EVidence Code

Section 1451.

Section 1951 (Repealed)

Comment. Section 1951 is superseded by Evidence Code Sections 1451, 1532,

and 1600.

.1522-
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Sections 1953e -1953h (Repealed)

Comment. Article 5 of Chapter 3 of Title 2, Part IV, of the Code of

Civil Procedure consists of Sections 1953e -1953h. These sections, which

constitute the Uniform Business Records as Evidence Act, are recodified as

Evidence Code Sections 1270-1272. Sections 1270-1272 do not, however,

include the language of Section 1963f.5, which was added to the Code of

Civil Procedure in 1959. Section 1963f.5 is not in the Uniform Act, and

it inadequately attempts to make explicit the liberal case law rule

that the Uniform Act permits admission of records kept under any kind

of bookkeeping system, whether original or copies, and whether in book,

card, looseleaf, or some other form. The case law rule is satisfactory,

and Section 1963f.5 may have the unintended effect of limiting the

provisions of the Uniform Act. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence),

6 CAL. LAW REVISION COW N, REP., REC. & STUDIES Appendix at 516 (1964).

Sections 1953i -1953L (Repealed)

Comment. Article 6 of Chapter 3 of Title 2, Part IV, of the Code of

Civil Procedure consists of Sections 1953i -1953L. These sections, which

comprise the Uniform Photographic Copies of Business and Public Records as

Evidence Act, are recodified as Evidence Code Section 1550.

Section 1954 (Repealed)

Comment. Section 1954 is unnecessary in light of Evidence Code Sections

210, 351, and 352.

Sections 1957-1963 (Repealed)

Comment. Chapter 5 of Title 2, Part IV, of the Code of Civil Procedure

consists of Sections 1957 through 1963. The sections are discussed individu-

ally below. -1523-
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Section 1957 (Repealed)

Comment. Sections 1957, 1958, and 1960 are superseded by Evidence

Code Sections 140 (defining "evidence") and 210 (defining "relevant

evidence"). See the Comments to EVIDENCE CODE §§ 140 and 210. See also

the Comment to CODE CIV. PROC. § 1832.

Section 1958 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1957.

The substance of Section 1958 is restated in the last sentence of Evidence

Code Section 608.

Section 1959 (Repealed)

Comment. Section 1959 is superseded by Evidence Code Section 600.

Section 1960 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1957.

Section 1961 (Repealed)

Comment. Section 1961 is superseded by Chapter 3 (commencing with

Section 600) of Division 5 o± the Evidence Code, which prescribes the

nature and effect of presumptions.
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Section 1962 (Repealed)
Comment. 1 of Section 19,ittf? is repe,ilco 1,ccause it

"has iittle nieanaw, eitlle: a a zule Jf snbstLiitive: law or as a rule of
evidence . . . ," People Oorshell, Cal 2d 716, 731, 326 P.21 492,
501 (1959).

Subdivisions 2, 3. 4, and 3 are F.-uperl-ii. by rviel.e.:Te Cr-de S%-!Itic,r.s
621-624.

The first clause of sulidivision 6 tho., tneaningles truism thLt
judgments are conchisHre whet,. rleei1irp4.1 by to con,..b. [ale.
pleading '.'tale it1 ae text two- LaE. been fth
1908,5 of the Code of (:ivi;

$nbdivi:i..i,-31-1 7 is tar -rely a C 1 In n to 3=U ols'ne.r 1--ns?-s1I
tions declared 1);;.. law- to be conclusive. unnecessary.

gU00614.)Ce 0-43E)

Section 1963 (Repealed)

Comment. Many of thr: pres.tilap!ions iktecl ia bection 1%3
classified and restated in the Evidence Code. A few have been recodi-
tietl as maxims of jurisprudence in Part 4 of Division 4 of the Civil
Code. Others are not eowinued at all. The disposition of each sub,
division of Section 1963 is given in the:: table below. Following the
table are comments indicating the reasons for repetilitig those provi:
'ions of Section 1903 that are not cownaued in ;.3alifornia

Reation1063
(tubdivisi4n). merAolod 1:y

1 Evi.'anc.) Co.Zo i;eetilA ;.20
2 Not continued
3 Civil Code f.4.1.-lan '.;...i1.44 i:added
4 Evidence Code Seettfill ;121
5 Nat continuo)
O. Not continntyl
7 E. -H. -nee Code Section 02.1
8 Eti,,plice Code Sert-:wi 63.2
9

Evidence
Critic S ect.laA 033

to Evidence Code Scetion 0:::6
11 Evidence Code Section 037
12 Eyhienet Colt ;.-Aectir...n 03S
13 Evidence Cade Section 1134
14 Not c:intinnerl
15 Evidence Cade Section 004
1(3 Evidence Code Section 006
17 Evidence Code Section 038
18 Not continued
79 Civil Code 8Nction 3.1-ir (added
20 Not continued
21 C.',Irnmerciiii Code Rections 33015,
22 Not continued
2:1 Evidence Code Section 0.10
24 EVidenef Code Seetto.n C41
25 Not continued
20 Evidence Code Section 307
27 Net vont inued
28 Civil Code Section 3540 (added
29 Not continued
30 Not continued
$1 Evidence Code Section 007
32 Civil e,.,10 Section '!1..47 (Added
33 C.ivi! Cod:- Section 3743 ,added
:34 _Evidence Code Section 4143
3.5. Evidence Code Seetion 0-14
30 Evidence ('ode Section (145
37 Evidence Code Section 042
38 Not eontli.incd
:ID tpinecesNitry (durlicittr.-1 Civil C
40 Civil Code ;J.ection 184.:"; (ochled

in this recommendation)

In this iccommendation)

3307, and 3408

In this recommendation)

in this recommendation)
in this reozontoendstIon)

ode SeeCon 1014)
in this receintnendeition)

aubdivition 2 is not continued because it has been a source of error
and confusion in the cases. An instruction based upon it is error
whenever gpecifle intent is in issne, v. Snyder, VS Ca1.2d 706,
1.0 P.2d. 629 (1940); People v. 71 Cal, App. 27_5, '2;34 Pee,

(1925). pemon's intent tray 1 inferrcd from his notions and
the surrounding eircuinstuiees, and an ir.straction to ha::. effect may
be given. People v, Besold, 154 Cal. 97 Pae. 871 0.9n8',.
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C ,s-ubdivi.q091.8 and hc!cause, s;eefion 1903,
there is no presumption of the scwt mated. The "presumin.ions" merely
indicate that a party's evidence should b viewed with distrust if he
could produce better evidence 4-- mi thoit nnfavorahck inferences should
be drawn from the evidcm:T co.fered against him. if he fails to deny
or explain A party's fnilurf, proof r2 evIdence he turned
into evidence against him by reliance o.i them presumptions, Hampton

.v. Rose, 8 Cal. App.2d X47, 513 7.1.2d 1243 (1935); C,:retqz v. Boys'
7, c., 91 Cal. App. 2d 827, 83C. 206 P.2d 6, 8-9 (1949). The sub-

stan Ative cffe, of these "presunptions" is stated mere accurately ing-'11.-

Manalssiismo
itbdiviSion M. The presumption stated in subdivision 14 is not eon-..,

tinned, for it is inaccurate and misleading. The eases have used -this pre-
sumption to sustain the validity of the 01('.i81 acts of a person acting
in a public office Lw:ien there hac,, bee -..1 no evidence tc show that such
person had the right to hold office. See, a.,t/.. City of Mon! erey v. Jacks,
139 Cal. 542, 73 Pac..436 0903), Delphi Sch.:)ol Dist. v. Murray, 53
Cal, 29 (1878); People v. Bait, 108 Cal. App.2c1 200, 239 P. 2d -84
(19a The presumption is unnec-.!ssary for this purpose, for it is well
settled that the "acts of an officer d.:1 facto, so far as the rights of third
persons ar,. coneernad,"are, if don2 within the scope and by the ap-
parent authori;:y of office:, F.svalid awl bnIding as if he. were the officer
legally elected and qualified for the eflee and in full possession. of it,"
rn re Redevelopment fart for Rvnle.rr HA 61 Cai.2d, ___, 37 Cal.
Rptr. 74, 58, 389 P.2d 53-8, 552 (1964) ; Oakland. P.LIving Co: v. Dono-
van, 19 Gal. App. 485_', 4 i4. 12E.I. Par. 33;., 390 (19121. Tinder the de
facto do-,..A.rine, the validity rt the efficial aeta taken is conclusively
established. Town of .3u.srv_ville v. Limo, 144 Cal. 362, 77 Pae. 987
(1904! ; People. v. Hcht, 105 CE.1. 621, ,!"..S. 941 (1895) ; People v.

 Sassovick, 29 Cal. 4S0 (1366). Thus, the eases applying subdivision 14
arc erroneous in indicating that Ehc official acts of a person acting in a
public office may be attacked by evkienee sufficient to overcome the
presumption of a valid a.ppoitn.neat These eases can be explained only -

on the ground that they have 1/41,-.-erloolted. the de facto doctrine.
In cases where the presumption might have sonic signifietnee-eases

where the party occupying the. office is asserting seine right of the offiee-
holder-the presumption has been held inapplicable. Burke i. Edgar,
67 Cal. 182, 7 Pac. 488 (1885).

Subdivision 18. No case his been found where subdivision 18 has
had any effect. The doctrine of res judicata determines the issues eon -
eluded between the parties without regard to this presumption. Parrien
v. Hahn, 61 Cal. 131, 132 (1882) ("And the judgment as rendered .
is conclusive upon all questions involved in the action and upon which
it depends,- or upon matters which, under the issues, might have been
litigated and decided in the case ....").

Subdivision .0. The cases have used this "presumption" merely
as a justification for holding that evidence of a business custom will
sustain a finding that the custom was followed on a particular occasion. .

E.g., Robinson v. Fuls, 28 Cal..2c1 064, 371 P.2d 430 (1946); American.
Can Co. v. Agrie.uiturcd Insu.r. Co., 27 Cal. A . 647 150 Pao. 996
(1915). IiiiimaslonlilmitootifiAprovi es or the a mis.si i ity'a Ho 5
custom evidence to prove that the custom was followed on a particular
occasion. PertelliNiMeettussamosoist*OtasissiosAkiesiirdiedislimillsimiliver.V44

SIN10111111),, There is no reason to compel the trier of fact to find that
the eustom was followed by applying a presumption. The evidence. of

'the custom may be strong or weak, and the trier of fact should be
free to decide whether the custom was followed or not. No case !las
been found giving a presumptive effect to evidence of a "business custom
under subdivision .20.

e

44/e tkeis
-i,s4racirwm).
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,7t11'frt-isi.2,1 ?.?. it: I He'if 4'71 lv--1.,(!yri
to compel kt.n accoalmoda-zion eJ_tnorser to prove that he endorsed in
accommodation of a subsequent party to the instrument and not is
accommodati.);.1. Cf tht .0.9:!.f-Yh: CO. v.
1?..3ineeke, 30 Cal. App. 501, 158 Pal;. 1041 (1916). The liability of
accommodatiel endorst,rs is ile.1.1.1-:rilli:4wrerr.-d ..,rs the C,nwrioyri.....ial Cede.
Accommodation A a defense which :nest be estalished by the defend-
ant, Coat. Conn 3N7, a4 7b (a). ....71e,;ee su1/411vision :772 is iro longer
necessary.

4,1111(411, MO .:i. Lri,Splte sa4A-J Thr. caLreq nave -
reused to apply the lresunipti ii-len6.y o pc.ren fro:it identity
of the name when the nar, is et:none:xi. E.g., Peo;.)1,-- o. Wong Sang
L7t42g , a Cal. Apn. 221, 224. SI 6-143, 54.E (1906'). The miner should
be left to inference, for the stren!!Cn of the inferente will depend in
particular eases on whether the eorumon. or unusual.

SubAuipion 27 has b,,.en rarely cited :n the reportM cases since it
was enacted in 1872. It has. been applied to situations. where a state-
ment has been made in the presenrc of a person who has failed to
protest to the representations in the str.,trneirt. The apparent acqui-
escence in the statement has been lcelr to be proof of belief in the
truth of the statement. 'state of Floo4. 217 Cat, 763, 21 P.M, 579
(1933); Estate of Clark, 13 Cal. App. 7S6, 11C Pac, F2S, (1910).

Although it may be appropriate under some circumstances to infer
from the lack of protest that a person-befleTes in the truth of a state-
ment made in his presence. it is undesirable to require such a conclu-
sion. The surrounding circumstanc:-.s may vary greatly from case to -
case, and the trier of fact should be free to decide whether acquies-
cence resulted from belief or from some other cause. Cf. Malt. 27:13-14
(Revised Standard Version) ("Then Pilate said to him, 'Do you not
hear how Many things they testify against your Btit he gave him no
answer, not even to a single charge . . .").

Subdivisio'n 29 has been cited in but one appellate decision in its
92 -year history. It is unnecessary in light of the doctrine of ostensible
authority. See I "WyrKix. SYMIATARY OF CALTFORNIA LAW, Agency and
Employment §§ 49-51 (7th ed. 1960).

Subdivision 30, in etTect, declares that a marriage Will be presumed
from proof of cohabitation and repute. Palos v. Pubs, 140 Cal, App.2d
913, 295 P.2d 907 (1956), Because reputation evidence may sometimes
strongly indicate the existence of a marriage and at. other times fail
to do so, requiring a Ending of a marriage from proof of such repu-
tation is unwarranted. The eases have sometimes refused to apply the
presumption because of the weakness or: the reputation evidence relied
on. Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912); Cacioppo v.
Triangle Co., 120. Cal. App.2d 281, 260 P.2d 9E5 (1953)-. Discontinu-
ance of the presumption vii3.not affect the rule that the existence of a
marriage may be inferred from proof_ of reputation, White v, "White,
82 Cal. 427, 430, 23 Pac. 276, 277 (189)) ("'cohabitation and .repute
do not make marriage; they are merely items of evidence from which
it may he inferred, that a raarr:age had beer entered into ") (italics
in original).

Subdivisqpn, ..98 has not been applied in any reported ease in its 92 -
year history. The substantive law relating to implied dedication and
dedication by prescription makes the presumption unnecessary. See
2 Virrittic, SVMMARY OF Cinkl-FaNTA,. LAW, Beal Property §§, 27-29
(7th ed. 1960).

C

MJN 1820



C
Section 1967 (Repealed)

Comment. Section 1967 has no substantive meaning and is unnecessary.

Section 1968 (Repealed)

Comment. Section 1968 unnecessarily duplicates the provisions of

Penal Code Sections 1103 and 1103a.

Section 1973 (Repealed)

Comment. Section 1973 is unnecessary. It merely describes in

eviEentiary terms the Statute of Frauds contained in Civil Code Section

1624.

Section 1974 (Amended)

C mmPnt. The amendment to Section 1974 makes no substantive change

in the law; the amendment merely makes it clear that Section 1974 is a

substantive rule of law, not a rule of evidence.

Section 1978 (Repealed)

Comment. Section 1978 incorrectly states the existing law of

California. Certain things are declared to be "conclusive evidence" in

other codes. See, e.g., COM. CODE § 1201(6), (45). Lioreover the

California courts have recognized that same evidence may be conclusive in

the absence of statute/ for a court, "in reviewing the eviLence is bound

to exercise its intelligence, and in doing so must recognize that certain

facts are controlled by immutable physical laws. It cannot permit the

verLict of a jury to change such facts, because . . . to do so would, in

effect, destroy the intelligence of the court." Austin v. Newton, 46

Cal. App. 493, 4970 189 Pac. 471, 1q2 (1920); Neilson v. Houle, 200 Cal.

726, 729, 254 Pac. 891, 892 (1927). Nonetheless, the California courts

have also relied upon this section to sustain a fining of paternity despite

-1528.
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undisputed blood: -.test evidence shoving that the defendant could not have

been the father of the child. Arais v. Kalensnikoff, 10 Ca1.2d 428, 74

P.2d 1043 (1937). The Legislature subsequently rejected this decision by

enacting the Uniform Act on Blood Tests to Determine Paternity. Repeal

of Section 1978 will remove the statutory basis for a similar decision in

the rare case where such certainty is attainable.

Sections 1980.1-1980.7 (Repealed)

Comment. Sections 1980.1-1980.7, which comprise the Uniform Act

on Dloed Tests to Determine Paternity, are recodified as Evidence Code

Sections 890-896.

Sec dons 1981-1983 (Repealed)

Comment. Chapter 1 of Title 5, Part IV, of the Ccde of Civil Procedure

consists of Sections 1981 through 1983. These sections are discussed

individually below.

Section 1983. (Repealed)

Comment. Section 1981 is sullerseded by Evidence Code Sections 500

and 510. See Tentative Recozmendation and a Study Relating to the Uniform

Rules of Evidence (Burden of Producing Evidence, Burden of Proof, and

Presumptions), 6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES 1001,

1124-1125 (1964).

Section 1982 (Repealed)

Comment. Section 1982 is recodified as Evidence Code Section 1402.

Section 1983 (Repealed)

Comment. Section 1983 was held unconstitutional as applied under the

Alien Land Law. Morrison v. California, 291 U.S. 82 (1934). It has been

applied but once by an appellate court since the Morrison case was decided.

People v. Cordero, 50 Cal. App.2d 146, 122 P.2d 648 (1942). Section 1983

-1529,
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appears to have been designed principally to facilitate the enforcement

of the Alien Land Law. Since that law has been held unconstitutional

(Sei Fujii v. State, 38 Ca1.2d 716, 242 P. 2d 617 (1952)) and has been

repealed (Cal. Stats. 1955, Ch. 316,5 1, p. 767), Ccction 1983 should

no longer be retained in the law of California.

Section 1998 (Repealed)

CommPnt. Sections 1998-1998.5 provide a special exception to the

best evidence rule for hospital records. These sections are recodified

as ividence Code Sections 1560-1566.

Section 1998.1 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998.

Section 1998.2 (Repealed)

Comment. See the CogniPnt to Code of Civil Procedure Section 1998.

Section 1998.3 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998.

Section 1998.4 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998.

Section 1998.5 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998.

Section 2009 (Amended)

Comment. Section 2009 has been amended to reflect the fact that

statttes in other codes may also authorize the use of affidavits. See,

e.g., PROB. CODE §§ 630, 705.

Section 2016 (Amended)

Comment. The amendment of Section 2016 merely substitutes the general

definition of "unavailable as a witness" used in the Evidence Code for the

substantially similar language in Section 2016.

-1530-
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Sections 2042-2056 (Repealed)

Cnrirent. Lrticle 6 of Chapter 3, Title 3, Part IV, of the Code of

Civil Procedure consists of Sections 2042 through 2056. These sections are

discussed individually below.

Section 2042 (Repealed)

Comment. Section 2042 is superseded by Evidence Code Section 320.

Section 2043 (Re ealed)

Comment. Section 2043 is substantially recodified in Evidence Code
Section 777.

Section 2044 (Repealed)

Comment. The first sentence of Section 2044 is recodified as Evidence

Code Section 765. The second sentence is superseded by Evidence Code 352.

Section 2045 (Repealed)

Comment. The first sentence of Section 2045 is superseded by EVidence

Code Sections 760, 761, and 772. The secoaa sentence of Section 2045 is

recodified as Evidence Code Section 773.

Section 2046 (Repealed)

Comment. The first sentence of Section 2046 is recodified as Evidence

Code Section 762. The second sentence of Section 2046 is recodified

Evidence Code Section 767.

Section 2047 (Repealed)

Comment. The last sentence of Section 2047 is superseded by Evidence

Code Section 1237. The remainder of Section 2047 is superseded by Evidence

Code Section 771.

C Section 2048 (Repealed)

Comment. Section 2048 is superseded by Evidence Code Sections 767 and

772. -1531-
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Section 2049 (Repealed)

Comment. Section 2049 is inconsistent with and superseded by Evidence

Code Section 785. See the Comment to that section. See also EVIDENCE CODE

§.§. 769, 770, and 1235.

Section 2050 (Repealed)

Cammt. Section 2050 is recodified as Evidence Ccde Sections 774

and 778.

Section 2451 (Repealed)

Comment. Section 2051 is inconsistent with Evidence Code Sections

780 and 785-788. The provision of Section 2051 excludinG evidence of

particular wrongful acts is continued in Evidence Ccde Section 787. The

principle of excluding criminal convictions where there has been a subsequent

pardon has been broadened to cover analogous situations in Evidence Code

Section 788.

5ection 2052 (Repealed)

Comment. The first clause of Section 2052 is superseded by Evidence

Code Section 780(h). The remainder of Section 2052 is inconsistent with

Evidence Code Sections 768-770. See the Comments to those sections.

Section 2053 (Repealed)

Comment. Insofar as Section 2053 deals with the inability to support

a Iritness2 credibility until it has been impeached, it is superseded by

Evidence Code Section 790. Insofar as Section 2053 deals with the inelmissi-

bility of character evidence in a civil action, it is superseded by Evidence

Code Sections 1100-1104.

Section 2054 (Repealed)

Comment. Section 2054 is recodified in substcncc s D.ridence Code

Section 768(b).
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Section 2055 (Repealed)

Ccmment. Section 2055 is recodified'as Evidence Code Section 776.

Section 2056 (Repealed)

Comment. Section 2056 is recodified in substance as Evidence Code
Section 766.

Section 2061 (Repealed)

Corirent. The first sentence of Section 2061 is recodified in

EviLence Code Section 312. The remainder of Section 2061 is superseded

by Chapter 6 (commencing with Section 430) of Division 3 of the Evidence

Code.

-1533-
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Section 2065

Calmien.t. The first Sr?ct.-7!..orl 2065 i!"..T s,...-.pe.r.seded by Evidence

Can Sections 35i and

d.nsotar ii Min Secroriplinits. a Nvi-:.r.;:,;:? 10 rfu,;:.-:; to
giN.:e answeii- 1:.t1t:3,1e,2! ii t-en-.1thley i utdrz.ct Lim :J." :).1)rikin.ien,. Tor a
}chilly, it ii superselet by itirtmAtistigelt-401409101.01404.1(i.a.ling with

The langualTArott..ting to all. arL_,;We...tv,IHL '';.1-ve to
degrade the chCraeter oi. the witit: alitc:N.?!-.:sar;,... meaniiig of
this lang_r;lge boim rarn ito par4. --ati r.. v:
inerinlinating 'oni.-ToTti- -Mwj. matter (nat. t T,111,e
ense,

C17177k v. ft, r,.-- CAI of ..rr,v.i,e ; tit
telariorel "riEh

thongl, onswe..- Ch.; '11 :011,.9A 1112.
81 1 P.20. 1:9:1 (10:i7 ma:Jib ofinee
requirvd 1,1 wo;s:w..q. .t." to en e

(12-: ,t thf: i1
1,-I:cg(',il G ..-efrse. to 1.,!iti:y Sakth

matter when the mattee 'o): the y;..i,rpoize i.innoa,,b_
ment. Ilov,Tver this not

a,exie
cec-Vi °tit at,lciiiiso

sr perflumis. iimicarsisinitimitiomiliespziastaiieii0,iinr/i-vii..077Fit-FT-r. 06,, ,w5.turse-c s;
witness may not be 311-ipoilehcdffil)y ,.-videiree orkeifttiogougewite' . 1.,;:l . .,4 t. cilld ...., nt

amsKt5 'CC.' -amile Manifestly, to tile emtent hut the eiogra:.ling rratt.ir referr-ed is
svc,,,, %re ic in Section 20B5Afivitimestetivisarits,d1'41FW,2.-: iTiR portiln

c' stances (-). -C:rileetion 2055 unnecieAsary, Argepftrampipiimatipiiimesiint

since the witness is protectefk agninst impeachment by 6'..,i(7..n(:i of
ss..,4,cc, 41 stets: though -,Aevant, awl iigainst waiter w!iiA is e-

stra ing ni:.. ig irrelowint (as to which no .spe:'ial :Nile is neciLAl '.here
seems to he little, if ar'..-, .,cope left to the "degrading mreitl." privi-
lege. For criti.3isire3 of this 7-yri%ii op, see E-- W:rcaiTi17n. Evirr,ENIT §5 ':'_..0.15,
2255 Me:Naughton w'v. 1f461) ; 2 Wca-3.7,roilv, EvinnYcE 98a ( 41 ed.
1940,; Nictiovney, Soif-C.:-iiii.;iiotiAg emit" SA.E,P1.,..:fitinit T,'.Qii:,;(...yy.
5 IOWA LAW BULL. 174 (1P2:)). TM,. 9-1...i7,11.-.1zo se:. n:,-; 1:,:i h.? .;e'11 ,?1 ill-
voked in California opinions and, when in voi:vd, it arisi,f ]ri ra ies in
which the evietencr. in question could -.'.,+.! r'lke[i/dea merely bsi .-cirtne of

...ilits irrelevancy, or by ,ttia of See. -;.R -,n 21}.1!cer b.y ...-.';,-inA ol both. See,
for example, tho f.oliolvirg ,i-!s,.-.., 1-( op.?.7 v. IF a., -,..47 4i.-: eai.2d 318, 2i3
P.2d 242 (1956) fhoniieMe ruse invo!ving eroiis-exitrainaticin as 1,o dn.
fenciant'3 efforts to evtie nif ittav ae-ivice keld, ire,JP,vant ayid viola-
tive of Section 2065', ; PeLp7e v. 'I'. Wah. /ling, 1.".- Cal, App. 195, 203,
114 Pac. 415, 41.9 (1911) (td}011.i(In CdS,..! 10 WII:S12.h the, -dri:u.it--futing_ wit-
ness was asked on ero!-;s-examination who was !"atlier of chili:, ; held, im-
material-and, if asked to dc,,,,mde, `'equally inaCmissibie"); P6o291.e
v. Pong Chung, 5 CA, App, 5§7, 91 Pac. J05 (1.c30.1). f defendant's wit-
ness in statutory rape ca f-,0 aslfeel wheelie:, the witne-3P, was seller of
lottery tickets and operator of -p,,iker game; had, j.ruploper,, inter alia,
on ground of Sei.',.ion 2045. Ni-,t, howevee. the addibo4d, grornids for
exclusion, viz., immaterial and Sectic,:i] 2051. Tlfas, Section 20(-.:L

was hot at all, neecwary fior tLe dedsion,). lieueo this portion of Sec-
tion 20G5 js superiluous-umpriimmadmiramatimisimisigsimilii- Ira er
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Section 2066 (Repealed)

Comment. Section 2066 is unnecessary in the light of Evidence Code

Section 765, which restates the provisions of Code of Civil Procedure

Section 2044.

Section 2078 (Repealed)

Comment. Section 2078 is superseded by Evidence Code Sections 1152-

1154.

Section 2079 (Repealed)

Comment. Section 2079 is unnecessary because it repeats what is said

in Civil Code Section 130. Moreover, it is misleading to the extent that

it suggests that adultery is the only ground for divorce which requires

corroboration of the testimony of the spouses.

Sections 2101-2103 (Repealed)

Comment. Chapter 4 of Title 5, Part IV., of the Code of Civil Procedure

consists of Sections 2101 through 2103. These sections are discussed

individually below.

Section 2101 (Repealed).

Comment. Section 2101 is superseded by Evidence Code Section 312.

Section 2102 (Repealed)

Comment. The first sentence of Section 2102 is recodified in Evidence

Code Section 310. The second sentence of Section 2102 is superseded by

Evidence Code Section 458.

Section 2103 (Repealed)

Comment. Section 2103 is superseded by Evidence Code Section 300.

-1535-
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CORPORATIONS CODE

Section 6602 (Amended)

Comment. This revision of Section 6602 proviEes, in effect, that

the judge may take judicial notice of the matters listed. in amended

Section 6602, Pna he is required to take such judicial notice if he is

requested to do so and the party supplies Mm with sufficient information.

See EVIDENCE CODE §§ 452 and 453 and the Comments thereto.

The portion of Section 6602 which has been deleted is either unnecessary

because it duplicates the provisions of Evidence Code Sections 451 and 452

or undesirable because it conflicts with Evidence Code 1452.

Section 25310 (Amended)

Cement. The deleted language is inconsistent with Evidence Code

Section 1452. See the Comment to that section.

GOVERN/1 U CODE

Section 11513 (Amended)

Comment. The revision of the last sentence of Section 11513 is

necessary because, under Division 8 (commencing with Section 900) of the

Evidence Code, the privileges applicable in some aapinistrative proceedings

are at times different from those applicable in civil actions.

The substitution of "other" for "direct" in the third sentence of

subdivision (c) of Section 115/3 mal:es no significant substantive change

but is desirable because "direct evidence" is not defined for the purposes

of Section 11513. See the Comment to mu CIV. PROC. § 1831 (Repealed).

Section 19580, (Amended)

Corment. The amendment merely substitutes a reference to the correct

Evidence Code section for the reference to the superseded Code of Civil

Procedure section. -1536-
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Section 34330 (Repealed)

Comment. Section 34330 is unnecessary. The natters to be noticed. under

Section 34330 may be noticed under Division 4 (commencing with Section 450) Cf

the Evidence Code, and that division nrovides the applicable procedures for

taking judicial notice.

HEALTH AND SAFETY CODE

Section 3197 (Amended)

Cualent. The revision of Section 3197 merely substitutes references to

the pertinent Evidence Code sections that supersede subdivisions 1 and 4 of

Code of Civil Procedure Section 1881.

PENAL CODE

Section 270e (Amended)

Comment. The revision of Section 270e merely inserts a reference to the

pertinent sections of the Evidence Code.

-1537-
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Section 686 (Amended \

Cm /lent. Section 6-Z6 sets forth three .;2xeeptions to the right
of a defendant in a crinlir_al trial eoi-if70111 the -,vitti.esszes against
Min. Those em..eption.-; pi irlynt t,) si..11te the conditiene tpder which the
court may advit testiliiony t.akcil at the prelininary hoaring, testimony
taken in a forwer trial of the aot:.i,n,find oony iti ri dep,-)Fdtion that
is admissible und.,..t. Penal Code '7Section 662. The section inaeo.urately
sets forth the 33,:i8tii]g law, for it tails to provid.2 for the admission of
hearsay eviden(:e generally or for the admi,;ion of tc.stfiTnony in a
deposition rnat is admis-.,iihile under Penal Code .Sections 184E ai 1862,
and its rei'er.mi...e to tile conditions under v.:hieh depositions ma  be :u..,8,2
admiLtc.d under Penal Code S2,...tioti SS2 is not accurtiv!. cz.e-A n F.; 11111116
011111M) 00Vellt Ole situations in which testimony in another aeton or
proceeding end r.E...1imony at the preliminary hearing is admissible as u12e1e41° - 2-cf
exceptions to the; eitrsay rule, Section
natin4 the specific oteeptiolis 'for those .-anatiots and by substituting
for them a general cross reference to ailiasible hearsay. Theimmt

%,,as LroAdvia, statement of the couLi-i ions :under a depesition may 'oe admitted
411101 8.1490631ettd, and In lieu of the deleted language there Amid

%s .:31ksubstituted That aecuraicly Ii-rovides -..t'or the adrirIsion of
depositions under Penal Code Seeti....,ns 882, 1344 and 1862. idamogiirail
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Section 688 (Amended)

Comment. The language deleted from Section 688 is superseded by Evidence

Code Sections 930 and 940.

Section 939.6 (Amended)

Comment. The revision of Section 939.6 makes no substantive change. The

amendment, however, states more clearly and precisely the meaning that has been

given the section by the C.lifornia courts. See, e.g., People v. Freudenberg,

121 Cal. App.2d 564, 263 P.2d 875 (1953). See also WITKIN, CALIFORNIA

CRIMINAL PROCEDURE .55 175, 228 (1963).

Section 961 (Amended)

Comment. This revision of Section 961 makes it clear that matters that will

be judicially noticed, whether such notice is rannaatory or discretionary, need

not be stated in an accusatory pleading. See EVIDENCE CODE §1 451 and 452.

Section 963 (Amended)

Comment. This revision of Section 963 makes the procedure provided in

Evidence Code Sections 454-458 applicable when judicial notice is taken of the

matter listed in Penal Code Section 963. Note that, notwithstanding Evidence

Code Section 453, notice is mandatory if the private statute or ordinance is

pleaded by reference t its title and the day of its passage.

Section 1120 (Amended)

Comment. Section 1120 requires a juror who discovers that he has personal

knowledge of a fact in controversy in the case to disclose the same in open

court. If he reveals such personal knowledge during the jury's retirement, the

jury must return into court. The section then requires that the juror be sworn

-1539,
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as a -01.',mess and examined in the presence of the parties.

The section does not mike it dear whether this examination in the presence of

the parties is for the purpose of determining if "good cause" exists for the

juror's discharge in accordance with Pena] Code Section 1123 or whether this

Examination is for the purpose of obtaining the juror's knowledge as evidence

in the case. The circumstances under which a juror may testify in a criminal

case are fully covered in Evidence Code Section 704. Therefore, Section 1120

has been amended to eliminate the ambiguity in its provisions and to provide

assurance the juror's examination is to be used solely to determine whether

"good cause* exists for his discharge.

Section 1322 (Repealed)

Comment. Section 1322 is superseded by Evidence Code Sections 970-973 and

980-987. See the Comment to subdivision 1 of Section 1881 of the Code of

Civil Procedure, which also is superseded by the same Evidence Code sections.

Section 1323 (Repealed)

Comment. The first clause of the first sentence of Section 1323 is super-

seded by Evidence Code Sections 930 and 940. The second clause is recodified

as Evidence Code Section 772b. The last sentence of Section 1323 is unnecessary

because it merely duplicates the provisions of Article I, Section 13 of the

California Constitution.

Section 1323.5 (Repealed)

Comment. Section 1323.5 is superseded by Evidence Code Section 930, which

retains the only effect the section has ever been given --to prevent the prosecu-

tion from calling the defendant in a criminal action as a witness. See People

v. Salle, 111 Cal. App.2d 650, 245 P.2d 633 (1952). Whether Section 1323.5
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provides a broader privilege than Evidence Code Section 930 is not clear, for the

meaning of the phrase "persons accused or charged" is uncertain. For example,

a witness before the grand jury or at a coroner's inquest is not technically

a person "accused or charged," and Section 1323.5 would appear not to apply to

such procedings. A person who claims the privilege against self-incrimination

before the grand jury, at a coroner's inquest, or in some other proceeding is

provided with sufficient protection under Evidence Code Section 913, for his

claim of privilege cannot be shown to impeach him or to provide a basis for

inferences against him in a subsequent civil or criminal proceeding.

Section 1345 (Amended)

Comment. Section 1345 has been revised so that the conditions for admit.

tang the deposition of a witness that has been taken in the same action are

consistent with the conditions for admitting the testimony of a witness in

another action or proceeding under Evidence Codes Sections 1290.1292.

Section 1362 (Amended)

Comment. Section 1362 has been revised so that the conditions 14w andtt±ng

the deposition of a witness that has been taken in the same action are consis-

tent with the conditions for admitting the testimony of a witness in another

action or proceeding under Evidence Code Sections 1290-1292.

PUBLIC UTILITIES CODE

Section 306 (Amended)

Comment. The deleted language is inconsistent Vith 2Midenco Cods Section

C1452. See the Comment to that section.

-154.
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Memo 65.1

Remorandum 65-1

1/8/65

Subject: Study No. 34(L) - Uniform Rules of Evidence (Evidence Code)

As reported in the round robin letter of December 22, 1964, the Assembly

Interim Committee on Judiciary held a hearing on the Evidence Code on December

16 and 17. This memorandum presents several questions that were raised at

that hearing as well as a few other problems. Attached to this memorandum are

the following exhibits:

I. ' Statement of State Ear Committee to Assembly Committee (yellow pages)

II. Amendment of Labor Code Section 5708 (green page)

III. Statement of Dr. Anderson to Assembly Committee (pink pages)

IV. Amendment of Evidence Code Section 1156 (buff page)

V. Letter from Judge Philbriek Mctoy (blue page)

The following matters should be considered by the Commission:

Section 120

Mr. Bobby (of the Office of Administrative Procedure) expressed concern

over the broad definition of "civil action" in Section 120. Because the defini-

tion includes all "proceedings", he is fearful that the Evidence Code might be

considered applicable to administrative proceedings.

We explained to Mr. Bobby that Section 300 makes the Evidence Code applicable

only in court proceedings; but he would like to have Section 120 amended to read:

120. "Civil action" includes all actions and court proceedings

other than a criminal action.

We think that the revision can be made without changing the substance of the

code.

Section 455

Section 455 was revised in substance at the last meeting to provide that
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the judge must afford each party an opportunity to present relevant informa-

tion "before the close of the taking of evidence". We have changed the quoted

words to read as follows: "before the jury is instructed or before the cause

is submitted for decision by the court". We made the change because in many

cases the court does not take evidence. On law and motion matters, motions

for new trial, review of administrative records, etc., the court's decision

may be influenced by matters that are subject to judicial notice, but the court

does not take evidence. A requirement tied to the close of evidence would be

unworkable in such cases.

The crucial time in any case is the time when the court must decide the

question to which the matter to be judicially noticed is relevant, whether

that time be the time for ruling on demurrer, the time for formulating instruc-

tions to the jury, the time for ruling on a motion for new trial, etc. Is t:...

substituted language satisfactory?

Section 780

The Commission should consider whether the rule stated in Section 780

should be "except as otherwise provided by law" or "except as otherwise provid

by statute". The matter was raised once previously when there was a minimum

quorum of 4 Commissioners; and since one of those present indicated opposition,

the matter was not further considered.

The question is whether the courts should be able to create additional

exclusionary rules to exclude evidence relating to credibility that is relevant

(§ 350) and of substantial probative value (§ 352) and is not cumulative or

prejudicial or excessively time-consuming (§ 352). Section 780 is now out of

harmony with the general scheme of the Evidence Code (and of the ORE upon which

it is based), for both systems of law are predicated on the abolition of all
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ccmmon law exclusionary rules of evidence. UPE Rule 7; EVIDENCE CODE §§ 350,

351. We have permitted the courts to work out common law rules of admissibility

in some cases, but this does not depart from the underlying principle. Section

780, however, is inconsistent.

The comment that we have published to this section contains the following

discussion:

There is no specific limitation in the Evidence Code on the use
of impeaching evidence on the ground that it is "collateral". The
so-called "collateral natter" limitation on attacking the credibility
of a witness excludes evidence relevant to credibility unless such
evidence is independently relevant to the issue being tried. It is
based on the sensible notion that trials should be confined to settling
those disputes between the parties upon which their rights in the
litigation depend. Under existing law, this "collateral matter"
dobtrine has been treated as an inflexible rule excluding evidence rele-
vant to the credibility of the witness. See, e.g., People v. Wells,
33 Cal.2d 330, 340, 202 P.2d 53, 59 (1949), and cases cited therein.

The effect of Section 780 (together with Section 351) is to
eliminate this inflexible rule of exclusion. This is not to say that
all evidence of a collateral nature offered to attack the credibility
of a witness would be admissible. Under Section 352, the court has
substantial discretion to exclude collateral evidence. The effect of
Section 780, therefore, is to change the present somewhat inflexible
rule of exclusion to a rule of discretion to be exercised by the trial
judge.

There is no limitation in the Evidence Code on the use of opinion
evidence to prove the character of a witness for honesty, veracity, or
the lack thereof. Hence, under Sections 780 and 1100, such evidence
is admissible. This represents a change in the present law. See People
v. Methvin, 53 Cal. 68 (1878). However, the opinion evideace that may
be offered by those persons intimately familiar with the witness is
likely to be of more probative value than the generally admissible evi-
dence of reputation. See 7 WIGMORE, EVIDENCE § 1986 (3d ed. 1940).

The foregoing discussion would be accurate if the word "statute" were substituted

for "law"; but as the section stands, the discussion is incorrect, for by use

of the word "law" we have retained all common-law exclusionwry rules relating to

Cthe credibility of witnesses, including the rule prohibiting impeachment on a

collateral matter and the rule prohibiting impeachment by character evidence in

the form of opinion.
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Section 788

The Assembly Committee voiced strong objection to the impeachment rule

stated in Section 788. The term "dishonesty" was considered too imprecise

to be of any value: W. B. E. Witkin, who spoke generally in glowing terms

concerning the Evidence Code, also objected to the lack of precision in this

language. The concern was that trial judges would be unable to apply the

standard with precision, that appeals would be generated, and that cases

decided erroneously against the prosecution would be lost without appellate

review. It is unlikely that Section 788 would be approved by the Committee in

its present form unless the district attorneys and Office of the Attorney

General change their position on this section.

Several alternatives are available:

1. Limit the nature of the crimes involved to crimes involving deception

or false statement (as previously recommended).

2. Broaden the crimes permitted to be shown to any felony.

3. Couple either of the preceding rules to a rule forbidding the impeach-

ment of a criminal defendant with evidence of prior convictions unless the

defendant himself has introduced evidence of his good character (as recommended

in Tentative Recommendation).

Sections 788, 1153, and 1230

Mr. Powers, speaking for the District Attorneyst Association, suggests

that the Code leave uncodified several recent decisions 4o that the courts

will have time to work out the harsh aspects of the rules declared'in :these

cases. One is Perez (preliminary showing of conviction required before defendant

asked if convicted); another is jinn (withdrawn plea of guilty); and the last

is Spriggs (declaration against penal interest).
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Sections 804 and 1203

As these sections were originally conceived, subdivision (b) was intended

to preclude a party from cross -e Rmining one of his own witnesses concerning a

matter covered in his direct examination merely because another party used an

opinion or hearsay statement of that witness relating to the matter. Subdivision

(b)(3) of Section 1204 used the language, "This section is not applicable if

the declarant is . . . a witness who has testified in the action concerning the

subject matter of the statement," to accomplish this. The underscored words

were deleted at the last meeting; and the deletion now leaves the sections

open to the construction that a party may cross-examine his own witness concern-

ing a matter within the scope of the direct examination when another party

later introduces a statement or opinion of the witness concerning the matter.

When a party's expert is impeached by inconsistent opinions, the party appears

to be permitted by the present version to rehabilitate his witness by leading

him through a cross-examination.

For example, P calls expert witness E, who gives his opinion concerning a

particular matter. D does not examine E concerning an opinion relating to one

facet of the entire problem that is somewhat inconsistent with E's present

opinion; and E is not excused as a witness. D then calls witness W who gives

his opinion, relying in part on the prior opinion of E. Because E did not

testify concerning the prior opinion, P may recall E and cross-examine him con-

cerning it. The same situation might arise with regard to hearsay under

Section 1203.

The present version, therefore, seems somewhat inconsistent with the policy

expressed in Section 770, which permits a party to conceal a prior inconsistent

statement from a witness if the witness is not excused. Under Sections 804 and
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1203, the party who does so nay find that the introduction of the opinion or

statement has turned the witness into his own witness.

Restoration of the words "subject matter of the" would avoid this problem.

Section 914

The IAC objects to the curtailment of its contempt power.

It also objected to making any provisions of the Evidence Code

applicable in IAC proceedings.

After some correspondence on the matter, Chairman Beard indicated that the

amendment to Labor Code Section 5708 that appears in Exhibit II would be

acceptable. The amendment would restore to the IAC its right to overrule a

claim of privilege and to hold a witness in contempt without first obtaining a

court order. Both Mr. Willson and Senator Grunsky took the view that the

contempt power of the IAC should not be limited by the Evidence Code. The

amendment would also make the following sections of the Evidence Code inapplicable

to LAC proceedings: Section 1153 (withdrawn plea of guilty)[but Penal Code

provisions would still be applicable); Section 1156 (in -hospital medical staff

committee's records); 1560-1566 (special best evidence rule exception for hospital

records); 1282 (official finding of presumed death); 1283 (official report that

person is missing, captured, or the like).

The Staff recommends that the amendment to Labor Code Section 5708 be

approved.

Sections 1010-1026

Dr. Anderson objected to several sections in the article relating to the

psychotherapist -patient privilege. See Exhibit III (pink pages) attached. He

would exclude psychologists. He would eliminate the exceptions for plotting
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crimes (1018) and officially required information (1026). he would also like

to have a less detailed statute.

We recommend no change. Excluding psychologists does not appear feasible

in the light of the recent enactment of their privilege equivalent the lawyer -

client privilege. The problem raised with information required to be reported

lies with the laws requiring such reports, not with the exception here. The

exception for crimes applies to all of the communication privileges (except

clergyman -penitent); and we don't think Dr. Anderson fully appreciates that

the person urging the exception must establish the purpose of the communication

before it can be revealed. Loss of detail in the statute would create a false

simplicity --it would simply not answer the problem.

Section 1156

Judge McCoy has written to us suggesting an amendment to Evidence Code

Section 1156 to deal with the following case: The plaintiff seeks inspection

of survey reports by members of the hospital staff to the Infectious Diseases

Committee of the defendant hospital to the effect that one or more patients,

other than the plaintiff, had been stricken with a staphylococcus infection

during their stays in the hospital. These reports were made pursuant to hospital

regulations, and presumably without the knowledge or consent of the patients

involved. They simply reflected a fact shown on the records of the particular

patients. Judge McCoy believes that however much the plaintiff may otherwise

be entitled to discover the frequency of such prior inspections, the plaintiff

should not be entitled to obtain the names of the other patients. He believes

that the amendment set out as Exhibit IV (buff page) will take care of the

problem. (The amendment was drafted by the staff after correspondence with

Judge McCoy.)
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In his letter of December 22 (attached as Exhibit V - blue page), Judge

McCoy suggests an additional amenament to Section 1156. The staff has no

objection to this additional amennvent.

Section 1261

When the Commission altered the wording of the trustworthiness requirement

in Section 1252, it instructed the staff to change all similar sections. At

the last meeting the fact that Section 3.261 had not been changed was mentioned

but no action was taken to change it. It was suggested that a strict trust-

worthiness requirement might be desirable in Section 1261 in view of past

objections to this aspect of the recommendation to repeal the Dead Man Statute.

But is there any substantial reason for the difference between Section 1261 (b)

and the provisions of Sections 1252, 1260(b), 1310(b), 1511(b), and 1323? As

the sections are now worded, apparently if neither the proponent nor the opponent

of the evidence can produce any indication of the trustworthiness or lack of

trustworthiness of the particular statement, the statements are admissible under

all of the cited sections except Section 1261, and the statement is inadmissible

under Section 1261. This seems to weight the scales somewhat against the estate.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary

-8-
MJN 1842



a

14040 65-i

ir.441.1 chnivina
Pam airastis
MARIar lakswi
Km. araaais
wactii I. 1CAC[l
emus LATEPPL414

r-IRESSEP30:4N.
OPOLAIV,10.1.07101

COME r. Thrt
tvALTREA

WARM,. Fa,C+11114704,4k
DERETT e. UNA,

Vel; FX- f. 0 F

0.M ELVENY & MYERS
43.:1 SOLITK SPRING STREET

LC.).5 ARG ELLS, CALI PLORNIA. 00012

H.W.GluCLVELY .045.a.ur
41.101YERA

will -FAA W. CLARY
JA4ES L.6FLBE

or c.0.1111t1.

110.1401116.61.6.ni
16$66%11$ J.T014

..*IVES $1.3166$6,.$6.

.4.041.fr
E,CitOsei

JaMtlp
HJGH mACHEIL

rEttP.404.1E.

.4.1,p4mtv".40.45-
BEVERLY RILLS OFFICE

6$901 WLLIt141:1! -0C-111.EvARCI

LIEVCreLY ILLS, CAW. Opthlii. 0.0Z10.

$60666C,N606. R. IIIRAMIVAT CLAAII ITLEPHOoic 73.-.$11n

1;66$6.7.40.,1766o.
Mrs4mo646

BaAtem. espi
RICAARO 11.61. J CH WIf December EUROPEAN .orracr

66.61.C.66Um 4.11/4/4Y,JR,
MUM bY-VAIKoii. 14th

$2, 6u1 HA$ p.m
PA Ma. $6., C

11666066aftWa.,46.,
0606641.W.0.00M

ITIC44.01II IE.SO4FACKIG 1 9 6 4 rF..,60m06E 1.921hiCIRE! 51-90

01...01;4100WROCrk

921,499-30

The Honorable George A. Willson, Chairman
Assembly Interim Committee on Judioiary
State Capitol
Sacramento, California

Dear Mr. Willson:

On behalf of the California State Bar Committee
on Evidence, 1 wish to express our appreciation of your
invitation to present the views of the Committee to your
Committee with respect to the proposed Evidence Code, pre-
pared by the California Law Revision Commission. Unfor-
tunately, pressing professional commtments and personal
involvements make it impossible for me to attend the Com-
mittee hearing on December 16 and 17 and I am taking this
means of communication in lieu of a personal appearance.
LaWrence C. Baker, Esq. of the San Francisco Bar, presently
vice chairman and formerly chairman of the State Bar Com-
mittee, will appear in person and be in a position to res-
pond. to points Of inquiry which may arise.

As you know, the Board of Governors of the Cali-
fiernia State Bar have not taken action with respect to the
proposed evidence Code. In addition, it should be pointed
out that the final report of the Committee on, the proposed
Evidence Code is still in the process of preparation. Thus,
while my comments may be taken as representative of the
views of the State Bar Committee, they should not be con-
sidered to be the final or definitive statement of the State
Bar Committee's position. With this preface, 1 shall address
myself to the specific questions put in your letter of
November 25, 1964 to the State Bar of California.

C
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#2 - The Hon. George A. Willson, Chairman - 12/14/64

Need For An Evidence Code

The existing statutory provisions relating to
the law of evidence which appear in Part IV of the Code
of Civil Procedure are in substantially the same form as
when first enacted in 1872. For the most part, development
of the law of evidence has depended upon judicial decisions
with legislative modification being fragmentary and relatively
infrequent. As a consequence, there are numerous obscurities,
gaps and inconsistencies in the law of evidence as it exists
in California today.

This situation gives rise to three principal con-
siderations which require an affirmative answer to the
question whether there is need for an evidence code. First,
codification of existing decisional law and recodieicatien
of existing statutory law will provide a concise, authorita-
tive statement of the California law of evidence enere none
exists today. This objective is of singular importance in
an area of the law where the speedy and accurate deteTmination
of points at issue plays a sienificant role in the efficient
administration of justice. Second, sueh eodifieation and
recodification will result in the clarificatic:n of existing
law by eliminating gaps, obscurities and eneensistencies, an
objective unlikely of attainment In the necessarily slow and.
sporadic development of decisional. law. Third, while it is
not proposed by codification and such recedification to work
substantial changes. in the existing; Californea law of evidence,
there are important areas as to which. interested groups con-
cur that change is necessary and Important. In the absence
of a comprehensive code, such change is difficult to accom-
plish, because the existing statutory provisions are neither
comprehensive nor cohesive and such change can best be ac-
complished by integration into a consistent statement of the
whole law of evidence.

This is not to say that there are net arguments
against such codification and. recodificatione First, concern
is expressed in some quarters that it may introduce an un-
desirable rigidity into the law of evidence. However, except
in those areas where the law of evidence is Lased primarily
on considerations of public policy which are best left to the
Legislature, the proposed code reserves to the courts room
for further development and clarification of the law of evidence.
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#3 - The Hon. George A, Willaon, Chairman - 12/14/64

Second, concern is also expressed that an evidence code will
proliferate evidence problems in the courts by raising new
questions of construction and application of the code pro-
visions. While there may be some intensification of judicial.
concern with the law of evidence for a period of time, such
concern will itself accelerate the development and. clarifica-
tion of the law in this important area. Third, concern is
expressed that an evidence code may introduce impractical
and academic concepts into the law of evidence. In this re-
gard, all must concur that such changes in the law of evidence
as are adopted should be tested against the experience and
judgment of trial lawyers and judges. As will be subsequently
noted, it is believed that the present proposal of the Law
Revision Commission does meet this test.

A subsidiary question also exists as to the de,
sirability of a. separate evielence coda as distinvished from
revisl.on of Part fV of tte r;'ode of Civil Poc.edure. Three

an I-considerations dictate an affirmativ.±:: IF to this qllestion.
First, Part TV of the coae of Civil Pmedure contains a
number of provisions which do not de&a the law of evi-
dence and which c=an best 1e as a7c_ In,tegral part of that
code, Second, the law of eviden r W is, of cr2er applicable
not only to civil but also to criminal proteedings. Third,
the objective of a Qoncise ar-11 Ltatement of
the California law of evidenco can be accomplf,sh;-Jd
through a separate L.C.od

On balance then, It wQuid 2...em clear that an
evidence code codifying and clarifying z.xistin lax is de-
sirable- and necessary and that a relatively few but never-
theless significant changes in t'cle law of evidence can be
most effectively accomplished by such an evidence code.

Desirability of the ProposedEvidence

Throughout the seven or eight -year study which
has resulted in the Law Revision Commission recommendation
of the proposed Evidence Code, the Commission has assidu-
ously sought to obtain the cooperation of the bar, the
judiciary and other interested groups in submitting con-
structive comment and c°ri`ic.L spa Without in any way mini-
mizing the most important anl significant role- of the Lsw
Revision Commission and ity,.; ataff, it is appropriate to
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emphasize that the proposed Evidence Code is the result of
the continuing interchange of.views between the Commission
and many persons and organizations possessing expertise in
the law of evidence. As a consequence, the proposed Evidence
Code comes as close to representing the consensus of informed
and knowledgeable groups and persons as is possible. So
far as is known to the State Bar Committee, the genera3. re-
action of the persons and organizations that have made a
careful study'of the proposed code is favorable.

Throughout the years the Commission has been most
receptive to the views of the State Bar Committee and this
receptivity has continued up to the present time. As recently
as November 3, 1964, as a result of a recent reexamination
and reevaluation of the proposed Evidence Code as it was then
drafted, the State Bar Committee submitted 62 separate comments
to the Commission. At its November meeting, the Commission
acted favorably upon approximately. 80% of these comments,
including substantially all of which were regarded by the
State Bar Committee as being of major importance. Of the
remainder, the Commission's reasons for not accepting the
State Bar Committee's views are persuasive in many instances.
Consequently, there are very few areas in which there remains
any difference of opinion between the 2tate Bar Committee
and the Law Revision Commission. Thus, the inquiry whether
the code presently proposed by the Coo missien is generally
what is needed is answered in the affirmative.

Debatable Provisions of the Proposed Evidence node

The Law Revision Commission undobtedly has or
will summarize for the Committee the significant changes
in existing law which. are included in the proposed Evidence
Code. Since the State Bar Committee concurs with the views
of the Law Revision Commission as to the great majority of
such changes, no comment will be made on them at this time.
In a few instances, some difference of views between the
Commission and the Committee remains to be resolved but it
is anticipated that this may be accomplished at the Janu-
ary meeting of the Commission. Consequently, comment on
such differences would be premature at this time.

However, there are three changes which have oc-
casioned substantial debate wethin the State Bar Committee
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and as to which there remains some difference of views
within the Committee. The bar at large may react in like
manner and it is therefore appropriate to point these
changes out to your Committee at this time.

1. Admissibility of Confession or Admission
of Criminal Defendant.

Under existing law, the court has discretion
in a criminal trial whether to hear evidence as to the
admissibility of the confession or admission of a criminal
defendant out of the presence of the jury. The proposed
Evidence Code (Section 1402(b)) requires that the court do
so in all instances. Moreover, under exizting law, the
court's determination of the question of admissibility is
preliminary and the ultimate determination whether the
conditions of admiseibilety have been satisfied and whether
the confession or admission should be disregarded is left
with the jury. The proposed Evidence Code woeld make the
court's determination of thls quester ef eceelssiellity
final, leaving to the jury the ouestion of the weir t to be
given the confession or attelesion in ;:he 1.1eht of such evi-
dence as may be Introduoed on that qeeetae,e)(Seetina 405).

The Coma iselon reaeons tilst tteee °flanges will
protect the rights of the criminal deice,dent by requiring
the court to determine whether a eonfession or admission
was voluntary without permitttng .el ee7/ to hear evidence
(both of the voluntariness of the confession or admission
and the confession or admiseeen iteelf) e;?:lch may be highly
prejudicial. Some members of the LY:'.ate :'ear Couattee
believe that the criminai defendant s.hoded have the option
of having the jury hear and finally deioeraine the- question
of admissibility.

2. Spontaneous and Dyi Declarations.

A similar difference of views exists as to the
treatment of the question of admissibility of spontaneous
and dying declarations. Under existing law, the court's
determination of this question is preliminary and the final
deteemination is with the jury. Proposed Evidence Code
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(Section 405) would elimanate the jury's "second crack" at
this questlon. While the majority of" tas State Bar Com-
mittee concur with this change, some members regard it as
undesirable because the effect of evidence as to spontane-
ous and dying declarations may be very strong and the ques-
tion of their admissibility may be very clone.

3. Presumptions Not Evidenee.

Under existing law, presumptions are evidence.
and the trier of fact is required even to weigh one pre-
sumption against another. This rule has been much critized
and is contrary to that employed in the federal courts and
many state jurisdictions. The proposed. Evidence Code
(Section 600) expressly; declare that presumptons are not -

evidence.

The proposed Evidence Code Oeczion 61:0) defines
a presumption as an assumption of fact that tha law requires
to be made from another fact or group or auts. As so de-
fined, a presumption has importance 4ri la affects the burden
of proof or the burden of proaucing evidenae. So far as
evidentiary effect '1s concarned proaasad Evidence Code
(Section 600) makes it clear that an :4-o.Vvq.n-::e (a deduction
of fact) may be drawn when it followa laTica:ay and rea-
sonably from another fact or facts.

Difficulty arises onTy because existing law recog-
nizes some presumptions which are not loaically and reason-
ably based on fact and yet are nat treated as conclusive
presumptions. The most noteworthy example Is the presumption
of "due care." A majority of the State Bar Committee believe
that this "presumption" is not really a pvesomptian at all
`but is an expression of policy which is already recognized
in the assignment of the burden of proof to the party claim-
ing the absence of due care. Under thisview, the effect
of treating the "presumption of due care" as evidence is
to add, Illogically, an unmeasurable but significant quantity
to the burden of proof. A minority of the Committee are of
the view that treating the "presumption of due care" as evi-
dence prevents injustice when the party charged with failure
to exercise due care is unavailable or unable to testify.

4***
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#7 - The Hon. George A. Willson, Chairman - 12/14/64

The State Bar Committee is aware that the adoption
of an evidence code is a legislative undertaking of sub
stantial magnitude. Subject to the approval of the Board
of Governors, the State Bar Committee will welcome the
opportunity to assist in this undertaking in such ways as
your Committee may deem appropriate.

Very truly yours,

ttj
Philip F. Westbrook, Jr,
Chairman: State Bsz Committfe on Bvidenoe.
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Memo 65-1 EXHIBIT II

SEC. 137.5. Section 5708 of the Labor Code is amended to read as follows:

5708. S21 All hearings and investigations before the commission, panel,

a commissioner, or a referee, are governed by this division and by the rules of

practice and procedure adopted by the commission. In the conduct thereof they

shall not be bound by the common law or statutory rules of evidence and procedure,

but may make inquiry in the manner, through oral testimony and records, which is

best calculated to ascertain the substantial rights of the parties and carry out

justly the spirit and provisions of this division. All oral testimony, objections,

and rulings shall be taken down in shorthand by a competent phonographic reporter.

(b) Except as provided in subdivision (c), the Evidence Code does not

apply to the hearings and investigations described in subdivision (a).

(c) The rules of privilege _provided by Division 8 (commencins with Section

900) of the Evidence Code shall be recognized in such hearings and investigations

to the extent they are required by Division 8 to be recognized, but subdivision

(b) of Section 914 of the Evidence Code does not apply in such hearings and

investigations.
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Memo 65-1 EXHIBIT III

December 15, 1964

Assembly California Legislature
Assembly Interim Committee on Judiciary
George A. Willson, Chairman

Gentlemen:

Thank you for the opportunity to appear before your committee,
and comment on the new evidence code proposed by the California
Law Revision Commission (Preprint Senate Bill #1).

I am Samuel T. D. Anderson, M.D. of San Rafael, California,
Chairman of the Committee on Legal Aspects of Psychiatry, Northern
California Psychiatric Society. lowish to restrict my commenta to
Division 8, "Privileges", Article 6, Pbysician-Patient Privilege,
and Article 7, Psychotherapist -Patient Privilege.

1. First I will comment on the need:

(a) The commissiods proposals generally are a great
improvement over existing statutes, and would serve a
presently unfulfilled need in the legal aspect of
psychiatric care, for confidential communication.

(b) Confidentiality is an integral part of the basic nature
of professional relationships, Whether they be legal,
medical or clergical. This need is especially critical
in psychotherapy, where the development and the maintenance
of trust and faith between patient and therapist, is the
basis of all therapeutic process.

(c) The increasing complexity of society makes confidentiality
increasingly difficult. The privacy of life is constantly
reduced by the encroaching requirements for detailed
records, information and identification. Fifty years
ago a woman could lie about her age with impunity; today
such an act may violate state statutes, compromise Social
Security rights, and invite the suspicion of the Department
of Internal Revenue.

(d) In our aver -populated, over -organized, overanxious world, the
human soul needs some secure privacy inaccessible to the
incessant probings of the agents of society. Such confi-
dentiality might leave freedom to harbor bad thoughts and
to plot crimes, but it also fosters freedom to grow, to be
spontaneous --to be human.

-1-
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(e)

(g)

The major practical problems of loss of confidentiality
are not related to felony criminal proceedings, but to
the complications of civil and misdemeanor proceedings.
The powers of subpoena of medical information include
all records and information, and do not exclude the
more sensitive and personal areas of psychiatric informa-
tion. While irrelevant information is not admissible in
court as evidence, written records which contain relevant
and irrelevant material are available to agents such as
Investigators, the District Attorney, Rearing Officers,
etc.

In a civil suit for damages incurred in an automobile
accident, for instance, the whole of the medical record
can be subpoenaed whether or not the material in it is
pertinent or relevant to a specific injury. The Medical
records of a patient in psychotherapy in such a situation
may include very personal information such as a statement
by the patient that they are obsessed with perverse sexual
ideas. This can produce embarrassment and serious
injury with no benefit to anyone.

For these reasons, we feel that it is mandatory to separate
the issue of general medical information from that
information involved in and related. to psychotherapy --
as has been done by the California Law Revision Commission.

2. Second, I will comment on specific provisions of Division 8 of
Articles 6 and 7:

(a) In general, the language of Article 6 and 7, although precise
and specific, is difficult to read, difficult to comprehend
and does not form a clear concept which can remain in the
mind as an easily identified road mark. This is an extremely
important point because unless a law is comprehensible it

is not applicable. Articles 6 and 7 are unacceptable
comprehensible,

this practical standpoint. By contrast the recent (1961)
"Connecticut Statute" is a model of clarity, comprehensibility,
and simplicity.

My personal observations of the application of the Welfare and
Institutions code in the last ten years are of continuous misunderstanding
and confusion, with resultant poor and inept disposition of many cases,
because not even the attorneys or the courts can comprehend the code.
The code has many excellent provisions, features, protectionsietc.,
because it lacks directness, clarity and comprehensibility, the good
features are of no effective practical value.

We suggest that Article 6 and 7 should be re -written. An alter-
nate or complementary suggestion would be to include an introductory
note or commentary --a general statement of the articles, without the
prolix form presently used.

-2-
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(b) Section 1010 --definition of "psychotherapist". This is
too broad and general. We feel psychologists should not
be included, because this confuses further an already
new and uncertain term in the legal arena.

We feel the term "psychiatrist" is more applicable, cogent and
meaningftl than "psychotherapist" for the purpose of Division 8. The
definition should be limited to "licensed physicians who devote a
substantial portion of their time to the practice of psychiatry."

(c) Section 1018. Conspiracy or collusion between a patient
or therapist for illegal purposes has never occurred to my
recollection. It is unlikely this section would protect
society, and it could produce serious complications. It

could be used for "fishing expeditions" which are harmful
and destructive to the overall aim of reasonable
confidentiality.

Patients frequently have ideat of malicious or
criminal intent which are part of fantasy life: yet if
subject to a "fishing expedition" the usual content of
fantasy may sound like a criminal plot. For instance, if a
patient says: "Doc, can you give me a bunch of pills that
would kill off my mother-in-law", he maybe expressing a
normal fantasy, or he could be seeking aid to commit a crime.

The nature of psychotherapy is such that Section 1018 is ill
advised and defeats the general aim of Division 8.

(d) Section 1026. Exception regarding public information. This
is too broad and general. One of the major problems we now
have is with public agents seeking information. Often
patients are very disturbed when they find that as part of
their security clearance the investigating agency requires
information from their psychiatrist.

Air Force Pilots often will not seek psychiatric care in the Service.
They know that their service medical record is in actuality not
confidential, due to conditions similar to this proposed section
1026.

The result is not the prevention of injury or accident, but the
interference with measures which might result in injury or accident.

The tragedy is that the information obtained by measures such aS
Section 1026 "for the public good" is in general very useless and
irrelevant, and the harm done by the investigating process is irreparable.

S.T.D. Anderson, M.D.
Chairman,
Committee on Legal Aspects
of Psychiatry, Northern
California Psychiatric Society
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Memo 65-1 EXHIBIT IV

1156. (a) In -hospital medical staff committees of a
licensed hospital may engage in research and medical study
for the purpose of reducing morbidity or mortality, and may
make findings and recommendations relating to such purpose.
Except as provided in subdivision CO, the written reports of
interviews, reports, statements, or memoranda of such in -
hospital medical staff committees relating to such medical
studies are subject to the Sections 2016 and 2036 of the Code
of Civil Procedure (relating to discovery proceedings) but,
subject to subdivisions {b) -aka (c) and (d), shall not be
admitted as evidence in any action or before any administra-
tive body, agency or person.

(b) The disclosure, with or without the consent of the
patient, of information concerning him to such in -hospital
medical staff committee does not make unprivileged any informa-
tion that would otherwise be privileged under Section 994 or
1014; but, notwithstanding Sections 994 and 1014, such informa-
tion is subject to discovery under subdivision (a) except that
the identity of any patient may not be discovered under
subdivision (a) unless the patient consents to such disclosure.

121 {b4 This section does not affect the admissibility
in evidence of the original medical records of any patient.

(d) 4e4 This section does not exclude evidence which is
relevant evidence in a criminal action.
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Deeember 22, 1964

John H. DeMoul1y Esq.
California Law Revision Commission
School of Law
Stanford, California

Dear Mr. DeMoully:

Thank you very much for your letter of December 8. Perhaps
the best way to clarify the matter which we aave been
discussing would be by- amendment to Section 1156 (which
continues in effect Section 1936.1 of the Code of Civil
Procedure). Your proposed amendment to that section seeme
to cover the situation.

Since we are oonsidering the possibility of an amendment to
Section 1156 of the proposed Evidence Code, It occurs to me
to call your attention to the provision of present Section
1936.1 C.C.P. that "the written reports of interviewe,
reports, statements, or memoranda of such in -hospital
medical staff eommittees relating to such medical ntudies
are subject to Sections 2016 and 2036 of the Code of Civil
Procedure (relating to discovery proeeedings)4. I am wonder-
ing what your guess is as to the intent of the- Legislature
in making the material described subject only to those two
sections, in view of the fact that the inrormation contained
in the recordo of 1:h:hospita1 medical staff committees is
more usually eallitqly a motion under Section 2031 C.G.P.
,seeking an order for the production of documents Or by
written interrogatories under Section 2030 C.C.P. Possibly
the proposed section should be further amended to provide
that such material is subject to the proVisions of Section
2016 through 2036 of the Code of Civil Procedure, relating
to disCovery proceedings.

I shall be glad to hear from you further on this matter,
and will appreciate in any event your keeping me posted as
to the progress of this proposed amendment.

Sincerely,.

Phllbrick McCoy
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#34(L) 1/29/65

Memorandum 65-h

Subject: Study No. 34(L) - Uniform Rules of Evidence (Evidence
Code)

On January 22 and 23 the committees of the Judicial Council and

the Conference of California Judges that have been considering the

Evidence Code held a joint meeting to consider their suggested

revisions to the Evidence Code. John DeMoully and Joseph Harvey

attended the meeting in order to explain the Commission's thinking

and in order to provide the Commission with the thinking of the jueget!

committees. This memorandum presents the matters that the judges wish

to have considered by the Commission. Justice John B. Molinari has

been invited to the February meeting, and he has indicated that he will

appear, to present those matters that the judges believe are of greatest

importance. The matters considered by the judges to be of substantial

importance are identified by asterisk below.

We have received a report from the Trial Practice Committee of the

San Francisco Bar Association. This memorandum also presents the

matters raised by that committee.

Section 2.5 (Proposed)

The Conference of Judges Committee suggested that the Commission

consider the addition of a new section following Section 2 of the

Evidence Code to designate the law applicable in the event that there

is no provision in the Evidence Code that applies. The suggestion was

that something similar to ObmmPrcial Code Section 1103 or Corporations

Code Section 15005 be included. The suggested statute would indicate

-1-
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that, first, the statutory law in existence at the time of the code's

adoption would apply, next the decisional law, anL then the common law.

The Judicial Council Committee had not previously considered the

suggestion and took no position.

Section 12

The ,judges' committees concur in recommending that Section 12 be

modified so that the previous rules of evidence would continue to be

applicable in any hearing that had commenced prior to the effective

date of the Evidence Code. New trials ordered on appeal or by the

trial court would be governed by the Evidence Code. The staff suggests

the following revision of Section 12 if the judges' recommendation is

approved:

12. (a) This code shall become operative on January 1,
1967, and it shall govern proceedings in actions brought on or
after that date and else, except as provided in subdivision (b),
further proceedings in actions pending on that date.

(b) Subject to subdivision (c), a trial commenced before
January 1, 1967, shall not be governed by this code. For the
purpose of this section, a trial is commenced when the first
witness is sworn or the first exhibit is admitted into evidence
and is terminated when the issue upon which such evidence is
received is submitted to the trier of fact. A new trial, or a
separate trial of a different issue, commenced on or after
January 1, 19;7:Thrall be governed by this code.

Isi The provisions of Division 8 (commencing with Section
900) relating to privileges shall govern any claim of privilege
made after December 31, 1966.

The comment of the San Francisco Bar Trial Practice Committee in

regard to Section 12 should also be considered.

The Committee felt that this code should become effective
as soon as all laws become effective after the close of the
1965 Legislature. There is no need to delay the application of
sound rules of evidence.
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Section 115

The judges' committees were not satisfied with the draft of

Section 115 appearing in the Evidence Code. There was no consensus

as to how the draft would be changed, however. One suggestion was that

the first paragraph be split into two sentences with the first stating

a general principle and the second giving illustrations. Another sug-

gestion was to develop the meaning of "rule of law" in the comment. A

possible revision, utilizing our definition of "proof", might be:

113. "Burden of proof" means the obligation of a party
to meet the requirement of a rule of law that he establish by
evidence a requisite degree of belief concerning a fact in the
mind of the trier of fact or the court. The burden of proof
may require a party to raise a reasonable doubt concerning the
existence or nonexistence of a fact or that he establish the
existence or nonexistence of a fact by the preponderance of
the evidence, by clear and convincing proof, or by proof beyond
a reasonable doubt.

Except as otherwise provided by law, the burden of proof
requires proof by a preponderance of the evidence.

Sections 120, 130

The judges were concerned with the definitions of "civil action"

and "criminal action". The definitions as they appear seemed to the

judges to be substantive definitions when, in fact, they are not. They

are intended merely to obviate the need for using "or proceeding". A

suggestion was made that the use of the indefinite article "a" before

each of these sections might eliminate the difficulty.

A suggestion was made that "civil action" be defined as "includes

a civil proceeding" and "criminal action" be defined as "includes a

criminal proceeding."

Section 145

The judges suggest the revision of Section 145 to read as follows:
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145. "The hearing" means the hearing at which a
question under this code arises for determination , and
not some earlier or later hearing.

Section 160

The San Francisco Bar Trial Practice Committee suggests that the

definition of "law" should include treaties.

Section 165

Judge McCoy suggests that the definition of "oath" be revised to

include a declaration. Compare Section 165 with Section 710.

Section 190

The judges suggest that Section 190 might be modified as follows:

190. "Proof" is the establishment by evidence of a
regOstte-degree-st-beitef-eimeevatag-s fact in the mind
of the trier of fact or the court.

Section 210

The judges suggest that the parenthetical expression "including

evidence relevant to the credibility of a witness or hearsay declarant"

might be moved to the end of the section in the interest of clarity.

Section 230

The San Francisco Bar Trial Practice Committee asks "What

Constitution?" To meet the objection the section might be modified to

read as follows:

230. "Statute" includes a constitutional provision
e#-the-GesstttatEem.

The San Francisco Bar Committee also asks "Does this include

treaties, and is the administrative code also included?"

/- Section 245

The judges were concerned with the definition of "verbal" to include

written words when in ordinary speech the word "verbal" is frequently
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used to refer to oral expression only. The suggestion was rade that

the section be eliminated and that its substance be incorporated in

Section.225 inasmuch as the only place where the defined term is used

is Section 225.

Additional definitions

The judges asked the Commission to consider the possibility of

adding a definition of the term "witness" to the Evidence Code.

The judges asked the Commission to consider adding cross -referring

definitions (similar to the definition of hearsay in Section 150) of

the terms "cross-examination" and "presumption".

The suggestion was also made that the term "person identified with

a party" be defined in the definitions division instead of in Section

776.

The suggestion was also made that the term "preponderance of the

evidence" be defined.

Section 300

The Trial Practice Committee of the San Francisco Bar reports:

It was the feeling of the Committee that many administrative
agencies should be included as subject to the provisions of this
code especially where adversary proceedings are involved.

Section 311

The judges recommend that Section 311 be expanded to provide for

use of California law in case the court is unable to determine the law

of a sister state. This appears to be the law of California at the

present time. See, e.g., Gagnon Co. Inc. v. Nevada Desert Inn, 45 Ca1.2d

448, 453-454 (1955):

Whether such a judgment is a bar--res judicata--as to
another action on the same cause in this state is controlled
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by Nevada law. . . . We find no Nevada statute or case law
covering the case we have here . . . . Under those circum-
stances we will assume the Nevada law is not out of harmony
with ours era thus we look to our law for a solution of the
problem.

Section 401

The judges request the Commission to consider whether the definition

of "proffered evidence" is necessary or whether some phrase such as

"tendered evidence" should be used in lieu thereof.

Section 403

It was suggested that the word "determines" be substituted for the

word "finds" in the preliminary language of subdivision (a).

The suggestion was also made that the words "of a party" be added

to subdivision (c)(1) after the word "request".

*Section 451

The judges strongly recommend that judicial notice of sister

state law be made permissive or mandatory on request under Section 452

instead of mandatory in every instance in Section 451. Although the

comment points out the doctrine of invited error, the implication from

the sections involved is that the judge has a duty to determine sister

state law for himself whether or not requested to.

The judges also suggest that subdivision (f) of Section 451 be

placed in Section 452.

Section 452

The judges suggest that a reference to the common law be included

in Section 452 inasmuch as Civil Code Section 22.2 makes the common law

of England the rule of decision in all courts of this state.

The judges also suggested that the comment be revised to indicate

more clearly what is meant by "territorial jurisdiction."
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It was suggested that the word "specific" be eliminated from sub-

divisions (g) and (h).

Section 453

The judges asked the Commission to consider the deletion of the phrase

"through the pleadings or otherwise."

Section 455

The judges suggest the addition of the word "trial" before the word

"court" in subdivision (b).

Section 456

The San Francisco Committee suggests that the requirement that the judge

indicate promptly those matters he proposes to notice should not be limited

to those "reasonably subject to dispute" but, instead, the requirement should

be applicable to all matters.

Section 550

The judges recommend a revision of the second sentence somewhat as

follows:

After the production of such evidence the burden of producing
further evidence as to such fact is on the party against whom a
finding on such fact would be made in the absence of further evidence.

Section 600

The San Francisco Trial Practice Committee reports as follows:

Taking away a presumption as evidence was discussed at some
length by the Committee. The consensus was that this was probably
not a good idea and could have some harsh results. It was felt
that a jury could grasp the concept easier in argument and instruc-
tions if certain presumptions were treated as evidence in the case.

The question of a presumption as evidence and the entire presumptions scheme

was discussed at some length by the judges' committees. The consensus

seemed to be that the scheme is all right. There was agreement that the

instructions now given on the rule that a presumption evidence do more
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harm than good. Some concern was expressed over the fact that a person

who is dead or otherwise incapacitated from testifying concerning an

event may be unable to explain or deny evidence presented against him in

regard to that event. But the judges opposed any addition to the code

permitting comment on the fact that a person who is dead or incompetent

or otherwise incapacitated cannot explain the evidence against him.

The judges suggest that subdivision (b), relating to inferences, and

the last sentence of Section 6o4 be placed in a separate article relating

to inferences.

Section 620

The judges suggest that Section 620 might be modified to read as follows:

The presumptions established by this article, and all other
presumptions declared by law to be conclusive, are conclusive
presumptions and no evidence may be introduced solely to dispute
facts established by them .

Section 622

The judges suggest that the word "valid" be inserted prior to the words

"written instrument".

Some concern was expressed over the question whether this section states

the existing California law correctly. There was some indication that most

of the cases citing this section do so in order to declare a parol evidence

exception. The judges asked the Commission to consider whether the section

should be perpetuated and if so, whether it should be perpetuated in the

Evidence Code.

Captions of Articles 3 and 4 (Sections 630-667)

The judges suggest the addition of the word "rebuttable" to the captions

of the articles dealing with presumptions affecting the burden of producing

evidence and presumptions affecting the burden of proof.
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Section 643

The judges suggest the deletion of "real or personal" as unnPcessary.

Section 665

Some concern was expressed over the statement of the presumption that

an arrest without a warrant is unlawful. The concern was not with the

allocation of the burden of proof, but with the bald form of the statement.

Some judges indicated that the implications of the section might be avoided

if it were placed among the burden of proof sections (520-522) instead of

among the presumptions, even though it is technically a presumption.

Another view was expressed, however, that perhaps law enforcement officers

should feel that there is some onus upon them to obtain a warrant in order

to avoid a presumption of unlawfulness.

Section 666

Some concern was expressed over the last sentence of this presumption,

and a suggestion was made that the comment should indicate that this sentence

reflects existing California law. See, City of Los Angeles v. Glassell,

203 Cal. 44 (1928).

Section 704

The judges expressed concern with Section 704 because the section as

it is presently worded effectively precludes a district attorney from object-

ing to the testimony of a juror. If the district attorney objects, it is a

motion for mistrial under Section 704 and the law relating to double jeopardy

prevents a retrial of the defendant. A suggestion was made that the section

be modified to provide that the calling of a juror to be a witness shri 1 be

deemed a consent to a mistrial.
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Section 710

The judges suggest that the cross-reference to the oath or affirmation

provisions of the Code of Civil Procedure be deleted. This could be

accomplished by striking out the language following the word "declaration"

and inserting in lieu thereof "as required by law".

Section 721

The Conference Committee suggests that cross-evnmination of an expert

upon books be limited to those books relied on by the expert. There was

some sentiment on the Judicial Council Committee for this view also; however,

the Judicial Council Committee did not oppose the provision as drafted.

Section 731

The judges suggest that subdivision (b) be revised as follows:

(b) In any county in which the peseedure-preseribed-#a-*Ms
subdAvialea-has-bees-autkeAsed-by-the board of supervisors so
provides , the compensation fixed under Section 730 for medical
experts in civil actions in such county shall be a charge against
and paid out of the treasury of such county on order of the court.

The revision is suggested on the ground that no procedure is specified

in the subdivision.

Section 767

The San Francisco Trial Practice Committee suggests enumerating some of

the circumstances that would justify the use of leading questions on direct

Pramination, such as age, physical infirmity, mental condition, preliminary

matters, etc.

Sections 768 and 769

The judges suggest that these sections be redrafted as follows:

768. (a.) In examining a witness concerning a-vilttagy-taeleateg
a an oral or written statement or other conduct by him that is incon-
sistent with any part of his testimony at the hearing, it is not
necessary to skein;-read7-ele disclose to him any paE4-14-tke writing
, statement, or other information concerning the statement or other
conduct .

-10-
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44 769. If a writing is shown to a witness, all parties
to the action must be given an opportunity to inspect it before
any question concerning it nay be asked of the witness.

The effect of this revision is to combine the existing Section 769

with subdivision (a) of existing Section 768. Subdivision (b) of existing

Section 768 then becomes new Section 769. The redraft seems to eliminate

considerable duplication between Section 768(a) and Section 769 and

significantly improves these sections.

The Conference Committee suggests the retention of the existing rule

requiring that an inconsistent writing be shown to a witness before he can

be asked questions

Section 770

The San Francisco Trial

practice of asking a witness

concerning the writing.

Practice Committee is concerned with the

about a prior inconsistent statement when the

cross-examiner has no evidence that any prior inconsistent statement was

ever made. It suggests that a second paragraph be added to Section 770

indicating that if no extrinsic evidence is offered of a prior inconsistent

statement, at the very least a motion to strike the questions relating to

this area of the testimony would be in order.

Section 772

The judges recommend that subdivision (c) be amended as follows:

(c) Subject to subdivision (d), a party may, in the discretion
of the court, 4w.Aag interrupt his cross-examination, redirect -examina-
tion, or recross-examination of a witness, in order to examine the
witness directly or under the provisions of Section 776 upon a matter
not within the scope of a previous examination of the witness.

The judges also suggest that the words "without his consent" be added

to subdivision (d) following the word "examined". If a co-defendant so

desires, he should be able to appear as a witness for another co-defendant.
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*Section 776

The judges strongly recommend that the last sentence of subdivision (a)

be deleted. They indicate that the sentence causes considerable confusion

in the actual trial of cases. If the sentence is not deleted it should at

least be revised to read, "The party calling such witness does not vouch

for his testimony . . .".

The judges suggest that subdivision (b) be revised by deleting the

word "by" at the end of the preliminary language and inserting in lieu thereof

"in the following instances". They suggest also the substitution of the

word "such" for the word "the" immediately before the word "witness" as it

appears in the last line of paragraph (1) of subdivision (b) and in the

second line of paragraph (2) of subdivision (b). This change would also

necessitate the inserting of the word "by" in paragraphs (1) and (2).

Section 785

The judges suggest that the word "impeach" be used in place of the

word "attack" in the heading of Article 2, Chapter 6, Division 6, and through-

out the sections dealing with the impeachment of witnesses.

Section 788

The judges concurred with the view that the convictions that should be

permitted to be shown for impeachment purposes should be limited to those

that reflect on the honesty of the witness in some way. There was disagree-

ment among the judges in regard to subdivision (b)(3). Some of the judges

pointed out that in practice proceedings are often dismissed under Penal

Code Section 1204 on the basis of inadequate reports by probation departments

when there has been in fact no rehabilitation. Other judges pointed out,

however, that to strike (3) from the list is penalizing the person granted

probation because of the failure of the probation department to perform its
-12-
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job adequately. If persons sentenced to county jail cannot be impeached,

if rehabilitated felons sentenced to state prison cannot be impeached, then

probationers, too, should not be permitted to be impeached under this view.

Section 901

The judges asked the Commission to consider using the term "hearing"

in place of the term "proceeding" throughout the privileges division.

This is to avoid the use of a term which is used in defining "action" in

Section 105.

Section 911

The judges suggested a revision of the section which would include the

language "no person has a privilege" in the preliminary language of the

section and delete the same language from each of the subdivisions.

Section 912

The judges suggested that the words "under this division" be deleted

from subdivision (c). They also suggested that subdivision (b) be removed

from the section and made a separate section.

Section 954

The judges asked the Commission to consider whether the privilege

should survive the distribution of the client's estate and if the right

to waive the posthumous privilege might be given to someone to exercise on

the client's behalf.

Sections 956-961

The judges suggested the consolidation of these sections into one

section in order to avoid the repetitious use of the language "there is no

privilege under this article . . .".

Sections 982-987

The judges suggested the consolidation of these sections into one

-13-
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section in order to avoid the repetitious use of the preliminary language.

Section 997

The judges asked the Commission to consider whether the word "fraud"

should be included in Section 997 on the ground that there nay be some

frauds that are neither crimes nor torts.

Sections 998-1006, 1016-1026

The judges suggested the consolidation of these sections in order to

avoid the repetitious use of the preliminary language.

Section 1050

The judges asked the Commission to consider the deletion of the

preliminary words "if he claims the privilege" on the ground that they are

redundant and unnecessary in this section.

Sections 1102-1103, 1200-1341, 1500-1510

The Conference of Judges suggested that the Commission consider

revising these sections to eliminate the use of the double negative.

Section 1152

The Conference Committee urged the deletion of the words "as well as

any conduct or statements made in negotiation thereof". The Judicial Council

subcommittee, however, urged the retention of the section in its present form.

The San Francisco Trial Practice Committee also objects to the language

excluding admissions made in the course of compromise negotiations. Their

report states that the Commission's

view is unrealistic. Today, few parties to accidents are
unsophisticated, and it is rare to find an accident not
covered by insurance. Moreover it would promote injustice.
For example, suppose after an accident one driver statea:
"It is entirely my fault. I will recommend that my insurance

company pay your medical bills". This statement should be
admissible as a spontaneous, untutored and frank acknowledgement
of fault.
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Another situation, with greater evil result, could
arise in the interpretation of the word "liability". It

is noted that Section 1151 prohibits evidence of subsequent
remedial measures to prove "negligence or culpable conduct".
On the other hand, Section 1152a would prohibit certain
conduct or statements (made in connection with negotiations
for settlement) to prove "liability" for a loss or damage.
Was it intended that the words "negligence or culpable con-
duct" should be synonymous with the word "liability"? Or
was it intended that "liability" goes further and includes
all of the factors necessary to entitle one to judgment, such
as "identity", "negligence or culpable conduct" of defendant,
absence of "contributory negligence", "proximate cause", etc?
The word "liability" is not defined in the proposed code. If

we accept the latter interpretation we could have a situation
where the section as written would be wholly unpalatable. Let
us suppose an accident where A is forced to leave the road to
avoid a car that suddenly crossed over the double line into
his path. Assume that there is no evidence as to the identity
of the offending vehicle, except evidence offered by the
plaintiff that shortly after the accident X visited him in the
hospital and said: "It was my car that crossed over the double
line and that compelled you to leave the roadway, but I was
forced over by another car. I would like to settle for the
amount of your medical bills". Should not this admission of
"identity" be admissible, although it is essential to the
proof of liability? Would it not be proper that the doctrine
of res ipsa loquitur apply to establish liability, although it
depends for its very life on the admission?

Section 1202

The Conference Committee suggested the following redraft of Section 1202:

Evidence to impeach a declarant whose statement is admitted
in evidence under one or more exceptions to the hearsay rule, is
admissible in like manner as if such declarant were a witness and
whether or not he has had opportunity to explain or deny such
apparently impeaching evidence or to rehabilitate himself; but if
such impeaching evidence consists of inconsistent statements, the
same shall not be admitted to prove the truth of their content
unless the declarant is or becomes a witness. Any other evidence
offered to attack or support the credibility of the declarant is
admissible if it would have been admissible had the declarant
been a witness at the hearing. For the purposes of this section,
the deponent of a deposition taken in the action in which it is
offered shall be deemed to be a hearsay declarant.

Section 1203

The judges suggested that subdivision (c) be revised to refer to the

subject matter of the articles referred to as well as to the numerical
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designation.. See for example Sections 912 and 915. See also Section 12.

Section 1227

The judges asked the Commission to consider adding a reference to

wrongful death to Section 1227 so that the meaning of the section would be

apparent without referring to Code of Civil Procedure Section 377. This

could be accompliihed by adding "for wrongful death" after the word "action".

*Section 1237

The judges strongly recommend that the existing Section 1237 be made

a subdivision (a) and that a subdivision (b) be added as follows:

(b) Written evidence of a statement described in subdivision
(a) shall not be taken into the jury room unless offered in
evidence by a party adverse to the party who produced such written
evidence.

The judges suggest that writings containing recorded memory and writings that

r are used to refresh memory should be treated the same insofar as admission

C

in evidence is concerned. As a practical matter, the distinction between a

dead memory and a refreshed memory is seldom clear. Sometimes, a witness

will remember some parts of a transaction and will not remember others. Be

will remember some matters specified in a writing and will not remember

others. For ease of administration, the judges believe that neither kind

of writing should be taken to the jury room unless offered in evidence by

the adverse party. Moreover, the judges believe that recorded memory should

be treated essentially the same as a deposition that is used at a trial.

The deposition does not go to the jury room because it would place undue

emphasis on the testimony of the deponent. Similarly, a witness' recorded

memory should not go to the jury room because it would place too much

emphasis on that portion of his testimony.

*Section 1241

The Conference of Judges Committee objected strongly to the exception

for contemporaneous statements. They urged the Commission to confine the

exception to the one recognized in existing law for statements accompanying
-16- MJN 1871



acts that are offered to explain such acts. (You will recall that the State

Bar Committee suggested the deletion of this exception.)

Section 1251

The Conference of Judges Committee suggests thr.t Section 1251 be limited

to statements of past mental state and that statements of part pain or

bodily health be deleted. Except for the unavailability condition, this

would make the section consistent. with the existing law.

Section 1291

The Conference of Judges Committee suggests that we consider the

following revision of subdivision (b);

The admissibility of former testimony under this section
is subject to the same limitations and objections as though
the declarant were testifying in person except for objections
to the form of the question which were not made at the time the
former testimony was given and objections based on competency
or privilege which did not exist at that time.

Section 1292

The Conference Committee suggests the elimination of Section 1292.

They believe that a party has adequate means now for protecting himself

against witnesses who nay disappear and that it is unfair to force him

to rely on cross-examination conducted by another party.

Sections 1310-1313

The Conference Committee asked the Commission to consider leaving

"family history" undefined in these sections. They expressed concern that

the specifics listed are not extensive enough. Other matters of family

history, such as military service, occupation, place of residence, etc.,

might properly be considered matters of family history, but apparently

would be excluded by these sections.

Section 1315

The judges suggested that subdivision (c) be relocated as subdivision (a).
-17-
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This would make it apparent at the outset that the section is dealing

with church records.

Section 1401

The judges suggested redrafting Section 1401(a) as follows:

(a) Authentication Rf-a-witlug is required before
a writing otherwise admissible 4t may be received in evidence.

Section 1402

The judges suggested that the last sentence be deleted as unnecessary.

Section 1410

The judges suggested deleting the first clause of Section 1410 as

unnecessarily duplicating the provisions of Sections 1400 and 1401.

Sections 1411-1412

The judges suggested the consolidation of these two sections inasmuch

as they deal with the same problem.

Section 1413

The suggestion was made that this section be broadened to apply to

tape recordings, photographs and similar writings that are not subscribed.

This might be accomplished by deleting the reference to a subscribing

witness and substituting the word "made" for the word "executed".

Section 1414

The judges suggested dividing subdivision (b) into two subdivisions

inasmuch as custody alone may be sufficient authenticating evidence in

some cases and a showing that a person has acted upon a writing as if

authentic, without more, might be a sufficent showing of authentication

in other cases.

Sections 1415-1419

The judges suggest that we use the word "authentic" and its various
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forms in two different senses in these sections. In some of these sections

we are actually concerned with genuineness in a strict sense. In these

places, they believe that we should use the word "genuine" or "genuineness"

in order to convey the precise meaning. Moreover, the use of "genuineness"

in thew:sections would make it apparent that the sections do not deal with

authentication only but actually set forth various methods of proving the

genuineness of writings that are already in evidence.

Section 1421

The Conference Committee suggests that the words "that the contents

or some part thereof" be substituted for the words "that the writing refers

to or states facts that".

Title of Article 3, Chapter 1, Division 11

The judges suggest that the title of Article 3 be revised to read:

PRESUMPTIONS AFFECTING ACKNOWLEDGED WRITINGS AND OFFICIAL WRITINGS

The judges also asked the Commission to consider making the article a

separate chapter.

Section 1452

The judges suggest that the Commission consider (-hanging "public

employee" to "public officer" because officers are usually thought to have

seals while employees do not.

Section 1505

The judges request the Commission to consider requiring that reasonable

diligence be shown under Section 1505 as well as under 1508.

Section 1530

The judges suggest changing "employee" to "officer" for the reasons

mentioned in connection with Section 1452. In addition, the judges suggest
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including a reference to territory under the administration of the

United States Government instead of the specific references to the Ryukyu

Islands, the Trust Territory of the Pacific, and the Panama Canal Zone.

The substitution would avoid the need for revising the section to keep it

up to date with changes in international affairs.

Section 1562

The judges suggest that our classification scheme for presumptions would

indicate that the presumption in this section ought to be a presumption

affecting the burden of producing evidence.

The judges also indicated that Section 1562 should indicate that the

affidavit is presumed true only insofar as those facts are concerned that

are required to be stated in the affidavit by Section 1561. Other facts

that may be thrown in should not be presumed true.

Section 1564

The judges suggest that the quoted statement that may be appended

to a subpoena under Section 1564 should be revised so that it can be readily

understood by a layman. Moreover, the authorized procedure (under Sections

1562 et seq.) should be permitted only when the subpoena states that personal

attendance is not required.

Section 1601

The judges suggest that subdivision (b) be revised in the interest of

clarity as follows:

(b) No proof of the loss of the original writing is
required other than the fact that the existence of the original
is not known to the party desiring to prove its contents te.be
ta-extstesee.
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Civil Onaim Section 164.5

The judges suggest the addition of the words "or annulment" after

the word "divorce". The policy applicable in an annulment situation

seems to be the same as it would be in a divorce situation.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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#34 2/3/65

First Supplement to Memorandum 65-4

Subject: Study No. 34(L) - Evidence Code

The joint committee of the Conference of California Judges

and the Judicial Council made numerous suggestions for the revision

of the Evidence Code. For the most part, the drafting changes were

made for Commission consideration as possible improvements and were

not made as indications of vitally needed changes. The principal

memorandum identifies by asterisk the four changes the judges thought

were of substantial importance. Nonetheless, the remaining suggestions

should be considered, and many of them should be approved.

The staff recommends that the following policy be adopted toward

revisions suggested by the judges and toward changes suggested by others

(I
as well: Drafting changes should be made only if the change would make

a significant improvement in the code. At the time of the Commission

meeting, the code will have been reviewed in detail by an Assembly

subcommittee and as a whole by both the Assembly and Senate Judiciary

Committees. Revision of the code, therefore, should be held to the

minimum so that it will not become necessary for the committees to go

completely over the bill again.

The following memorandum sets forth all of the proposed changes that

we believe merit serious consideration under the foregoing standard. The

memorandum includes the amendments made by the Commission at the last

meeting together with necessary changes in the Comments. If a revised

Comment does not appear, it is because we think no revision is necessary.

Changes that we think should be made in the light of the suggestions made

by the judges and the Trial Practice Committee of the San Francisco Bar

-1-
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are also included. The memorandum also includes a discussion of matters

raised by the Attorney General that were not resolved at the last meeting.

Section 12

We recommend the following amendment:

12. 121 This code shall become operative on January 1, 1967,
and it shall govern proceedings in actions brought on or after that
date and ales except as provided in subdivision (b), further
proceedings in actions pending on that date.

ab) Subject to subdivision (c), a trial commenced before January
1, 1 7, shall not be governed by this code. For the purpose of this
section:

(1) A trial is commenced when the first witness is sworn or the
first exhibit is admitted into evidence and is terminated when the
issue upon which such evidence is received is su pitted to the trier o
fact. A new trial, or a separate trial of a different issue, commence
on or after January 1, 1967, shall be governed by this code.

(2) If an appeal is taken from a ruling made at a trial comnencei
before January 1, 1967, the appellate court shall apply the law
applicable at the time of the commencement of the trial.

121 The provisions of Division 8 (commencing with Section 900)

relating to privileges shall govern any claim of privilege made after
December 31, 1966.

Comment. The delayed operative date provides time for California

judges and attorneys to become familiar with the code before it goes into

effect.

Subdivision (a) makes it clear that the Evidence Code governs all

trials commenced after December 31, 1966.

Under subdivision (b), a trial that has actually commenced prior

to the operative date of the code will continue to be governed by the

rules of evidence (except privileges) applicable at the commencement of

the trial. Thus, if the trial court makes a ruling on the admission of

evidence in a trial commenced prior to January 1, 1967, such ruling is

not affected by the enactment of the Evidence Code; if an appeal is

taken from the ruling, Section 12 requires the appellate court to apply

the law applicable at the commencement of the trial. On the other hand,
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any ruling made by the trial court on the admission of evidence in a

trial commenced after December 31, 1966, is governed by the Evidence

Code, even if a previous trial of the same action was commenced prior

to that date.

Under subdivision (c) all claims of privilege made after December

31, 1966, are governed by the Evidence Code in order that there might

be no delay in providing protection to the important relationships

and interests that are protected by the privileges division.

We have heard this recommendetion from the judges, the Department of

Public Works, and the State Bar. In viow Of tnis weight o2 opinion, we

aUggest the above revision.

Section 165

We recommend the following amendment:

165. "Oath" includes affirmation or declaration under
penalty of perjury .

Section 230

We recommend the following amendment:

230. "Statute" includes a treaty and a constitutional
provision ef-the-genstitutien .

Section 311

We recommend the following amendment:

311. (a) Determination of the law of a copeiga-aatian-or
a public entity in-a-fereign-natiea is a question of law to be
determined in the manner provided in Division 4 (commencing with
Section 450).

(b) If suek the law of a foreign nation or a state other
than this State, or a public entity in a foreign nation or a
state other than this State, is applicabre anC. the urt is
unable to determine it, the court may, as the ends of justice
require, either:

-3-
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(1) Apply the law of this State if the court can do so
consistently with the Constitution of the United States and
the Constitution of this State; or

(2) Dismiss the action without prejudice or, in the
case of a reviewing court, remand the case to the trial
court with directions to dismiss the action without prejudice.

Comment. Insofar as it relates to the law of foreign nations,

Section 311 restates the substance of and supersedes the last paragrapp

of Section 1875 of the Code of Civil Procedure. The provisions of

Section 311 relating to the law of sister states reflect existing, but

uncodified, California law. See, e.g., Gagnon Co. v. Nevada Desert lnr,

45 Ca1.2d 448, 454, 289 P.2d 466, 471 (1955).

The court may be unable to determine the applicable foreign or

sister state law because the parties have not provided the court with

sufficient information to make such determination. If it appears that

the parties may be able to obtain such information, the court may, of

course, grant the parties additional time within which to obtain such

information and make it available to the court. But when all sources

of information as to the applicable foreign or sister state law are

exhausted and the court is unable to determine it, Section 311 provides

the rule that governs the disposition of the case.

-4-
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§ 353. Effect of erroneous odrrassso+1 of evidence

353. A verdict or finding shall not be set aside, nor shall
the judgment or decision based thereon be reversed, by reason
of the erroneous admission of evidence unless:

(a) There appears of record an objection to or a motion to
exclude or to strike the evidence that was timely made and so
stated as to make clear the specific ground of the objection or
motion; and

(b) The court which passes upon the effect of the error or
errors is of the opinion that the admitted evidence should
have been excluded on the ground stated and that the error
or errors complained of resulted in a miscarriage of justice.

Comment. Subdivision (a) of Section 353 codifies the well -settled
California rule that a failure to make a timely objection to, or motion
to exclude or to strike, inadmissible evidence waives the right to com-
plain of the erroneous admission of evidence. See Wnnut, CALIFORNIA
EV/DEMOB 55 700-702 (1958). Subdivision (a) also codifies the related
rule that the objection or motion must specify the ground for objec-
tion, a general objection being insufficient. Wrratu, CALIFORNIA En-.
MIME 55 703-709 (1958).

Section 353 does not specify the form in which an

objection must be smde; hence, the use of a continuing

objection to a line of questioning would be proper

under Section 353 just as it is under existing law.

See WIWIN, CALIFORNIA EVIDENCE § 708 (1958)-

-(b) reiterates the requirement of Section 41,4 of 'Article
VI of the California Constitution that a judgment may not be re-
versed, nor may a new trial be granted, because of an error unless the
error is prejudicial.

Section 363 is, of course, subject to the constitutional requirement
that a judgment must be reversed if an error has resulted in a denial
of due process of law. People v. Matteson, 61 Cal.2d -__, 39 Cal- Rptr.
1, 893 P.24 161 (1964).

At the January meeting, the Commission directed

the revision of the comment indicated above.

C
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3ecticn 451

We recommend the following amendment:

1451. Judicial notice shall be taken of:

(a) The decisional, constitutional, and p:blic statutory law of this

State and of the United States and -et-evePy-a4ate-eC -the -United-States and

ef the provisions of any charter described in Section 7 1/2 or 8 of Article

XI of the California Constitution.

- (h) Any matter made a subject of judicial notice by Section
11383, 11884, or 18576 of the Government Code or by Section
307 of Title 44 of the 'United States Code.

(c) Rules of practice and procedure for the courts of this
State adopted by the Judicial Council.

(d) Rules of pleading, practice, and procedure prescribed
by the 'United States Supreme Court, such as the Rules of the
United States Supreme Court, the Federal Rules of Civil Pro-
cedure, the Federal Rules of Criminal Procedure, the Admi-
ralty Rules, the Rules of the Court of Claims, the Rules of the
Customs Court, and the General Orders and Forms in Bank-
ruptcy.

rn*
California and federal law. The decisional, constitutional, and pub-

lic statutory law of California and of the United States must be judi-
cially noticed under subdivision (a). This requirement states existing
law as 1011111 in subdivision 3 of Code of Civil Procedure Section 1875
(superseded by the Evidence Code).

(e) The true signification of all English words and phrases
and of all legal exprestions.

(f) Facts and propositions of generalized knowledge that
are so universally known that they cannot reasonably be the
subject of dispute.

Comment. Judicial notice of the matters specified in Section 461 is
tnandatory, whether or not the court is requested to notice them. Al-
though the court errs if it fails to take judicial notice of the matters
specified in this section, such error is not necessarily reversible error.
Depending upon the circumstances, the appellate court may hold that
the error was "invited" (and, hence, is not reversible error) or that
points not urged in the trial court may not be advanced on appeal.
These and similar principles of appellate practice are not abrogated by
this section.

Section 451 includes matters both of law and of fact. The matters
specified in subdivisions (a), (b), (e), and (d) are all matters that,
broadly speaking, can be considered as a part of the "law" applicable
to the particular ease. The court can reasonably be expected to discover
and apply this law even if the parties fail to provide the sourt with
references to the pertinent cases, statutes, regulations, and rules. Other
matters that also might properly be considered as a part of the law
applicable to the case (such as the law of foreign nations and certain
regulations and . ordinances) are included under Section 452, rather
than under Section 451, primarily because of the difficulty of ascer-
taining such matters. Subdivision (e) of Section 451 requires the court
to judicially notice "the true signification of all English words and
phrases and of all legal expressions" These are facts that must be
judicially noticed in order to concbset meaningful proceedings. Sim-
ilarly, subdivision (f) of Section -451 covers "universally known"
facts.

Listed below are the matters that must be judicially noticed under
Section 451.
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Section 1151. (cent. -- 2)

C
Charter provisions of California cities and counties, Judicial notice

must be taken under subdivision (a) of the provisions of charters
adopted pursuant to Section 71.4 or 8 of Article X1 of the California
Constitution. Notice of these provisions is mandatory under the State
Constitution. CAL. CONST., Art. XI, § 71/2 (eounty charter), § 8 (char-
ter of city or city and county).

Regulations of California and federal. agencies. Judicial notice must
be taken under subdivision (b) of the rules, regulations, orders, and
standards of general application adopted by California tate agencies
and filed with the Secretary of State or printed in the California Ad-
ministrative Code or the California Administrative Register. This is
existing law as found in Government Code Sections 11383 and 11384.
Under subdivision (b), judicial notice Must also be taken of the rules
of the State Personnel Board. This, too, is existing law under Govern-
ment Code Section 18576.

Subdivision (b) also requires California courts to judicially notice
documents published in the Federal Register (such as (1) presidential
proclamations and executive orders having general applicability and
legal effect and (2) orders, regulations, rules, certificates, codes of fair
competition, licenses, notices, and similar instruments, having general
applicability and legal effect, that are issued, prescribed, or promul-
gated by federal agencies). There is no clear holding that this is exist-
ing California law. Although Section 307 of Title 44 of the United
States Code provides that the "contents of the Federal Register shall
be judicially noticed," it is not clear that this requires notice by state
courts. See Broadway Pa etc. Loan Alen v. Howard, 133 Ca]. App2d
882, 386 note 4, 285 P.2d 61,, 64 note 4 (1955) (referring to 44 U.S.C.A.
§§ 301-314). Compare Note, 59 HAW. L. REV. 1137, 1141 (1946) (doubt
expressed that notice is required), with Knowlton, Judicial Notice, 10
Rues L. Ray. 501, 504 (1956) ("it would seem that this provision
is binding upon. the state courts"). Livermore v. Beal, 18 Cal. App.2d
585, 542-543, 64 P.2d 987, 992 (1937), suggests that California courts
are required to judicially notice pertinent federal official action, and
California courts have judicially noticed the contents of various proc-
lamations, orders, and regulations of federal agencies. !e.g., Pacific
Solvents Co. v. Superior Court, 88 Cal. App.2d 953, 9.55, 199 P.24 740,
741 (1948) (orders and regulations) , People v. Mason, 72 Cal. App.2d
699, 706-707, 165 P.2d 481, 485 (1946) (presidential and executive
proclamations) (disapproved on other grounds in People v. Friend, 50

Cal.2d 570, 578, 327 P.2d 97, 102 (1958)) ; Downer v. Grizzly Livestock
& Land Co., 6 Cal. App.2d 39, 42, 43 P.2d 843, 845 (1935) (rules and
regulations). Section 451 makes the California law clear.

Riles of court. Judicial notice of the California Rules of Court is
required under subdivision (c). These rules, adopted by the Judicial
Council, are as binding on the parties as procedural statutes. Cantillon
v. Superior Court, 150 Cal. App.2d 184, 309 P.2d 890 (1957). See
Albermont Petroleum, Ltd. v. Cunningham, 186 Cal. App.2d 84, 9 Cal.
Rptr. 405 (1960). Likewise, the rules of pleading, practice, and proce-
dure promulgated by the United States Supreme Court are required to
be judicially noticed under subdivision (d).

The rules of the California and federal courts which are required to
be judicially noticed under subdivisions (c) and (d) are, or should be,
familiar to the court or easily discoverable from materials readily
available to the court. However, this may not be true of the court rules
of sister states or other jurisdictions nor, for example, of the rules of -

the various United States Courts of Appeals or local rules of a par-
ticular superior court. See Albermont Petroleum, Ltd. v. Cunningham,
186 Cal. App.2d 84, 9 Cal. Rptr. 405 (1960). Judicial notice of these
rules is permitted under subdivision (e) of Section 452 but is not re-
quired unless there is compliance with the provisions of Section 453.
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C Section 451 (coot. -- 3)

Words, phrases, and legal expressions. Subdivision (e) requires the
court to take judicial notice of "the true signification of all English
words and phrases and of all legal expressions." This restates the same
matter covered in subdivision 1 of Code of Civil Procedure Section
1875. Under existing law, however, it is not clear that judicial notice
of these matters is mandatory.

"Universally known" facts. Subdivision (f) requires the court to
take judicial notice of indisputable facts and propositions universally
known. "Universally known" does not mean that every man on the
street has knowledge of such facts. A fact known among persons of
reasonable and average intelligence and knowledge will satisfy the
"universally known" requirement. Cf.. People v. Tossetti, 107 Cal. App.
7, 12, 289 Pac. 881, 883 (1930).

Subdivision (1) should be contrasted with subdivisions (g) and (h)
of Section 452, which provide for judicial notice of indisputable facts
and propositions that are matters of common knowledge or are capable
of immediate and accurate determination by resort to sources of rea-
sonably indisputable accuracy. Subdivisions (g) and (h) permit notice
of facts and propositions that are indisputable but are not " uni-
venally " known.

Judicial notice does not apply to facts merely because they are known
to the judge to be indisputable. The facts must fulfill the requirements
of subdivision (f) of Section 451 or subdivision (g) or (h) of Section
452. If a judge happens to know a fact that is not widely enough known
to be subject to judicial notice under this division, he may not "no-
tice" it.

It is clear under existing law that the court may judicially notice
the matters specified in subdivision (f) ; it is doubtful, however, that ,

the court must notice them. See Varcoe v. Lee, 180 Cal. 388, 347, 181
Pact. 223, 227 (1919) (dictum). Since subdivision (f) coven universally

known facts, the parties ordinarily will expect the court to take judicial
notice of them; the court should not be permitted to ignore such facts
merely because the parties fail to make a formal request for judicial
notice.

CROSS-REFERENCES
Definitioa:

State, see 220
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Section Is%

yeeclemend the foaming amendment s

6 452 Matter' which may be judicially noticed
452. Judicial notice may be taken of the following matters

to the extent that they are not embraced within Section 451
(a) Resolutions and private acts of the e_

United States and of the legislature offir'
(b) Regulations and legislative enactments issued by or

under the authority of the United States or any public entity
in the United States.

(e) Official acts of the legislative, executive, and judicial
departments of the United States and of any state of the
United States.

(d) Records of (1) any court of this State or (2) any court
of record of the United States or of any state of the United
States.

(e) Rules of court of (1) any court of this State or (2) any
court of record of the United States or of state of the
United States.

(f) The law of foreign nations and public entities in foreign
nation.

(g) Specific facts and propositions that are of such common
knowledge within the territorial jurisdiction of the court that
they cannot reasonably be the subject of dispute.

(It) Specific facts and propositions that are not' reasonably
abject to dispute and are capable of immediate and accurate
determination by retort to sources of reasonably indisputable
ecouraoy.
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Section *1452

Comment, Section 452 includes matters both of law and of fact. The
court may take judicial notice of these matters, even when not re
quested to do so; it is required to notice them if a party requests it and
satisfies the requirements of Section 453.

The matters of law included under Section 452 may be neither down
to the court nor easily discoverable by it because the sources of infor-
mation are not readily available. However, if a party requests. it and
furnishes the court with "sufficient information" for it to take judicial
notice, the court must do so if proper notice has been given to each
adverse party. See Evmwcs CODE § 453. Thus, judicial notice of these
matters of law is mandatory only if counsel adequately discharges his
responsibility for informing the court as to the law applicable to the
cage. The simplified process of judicial notice can then be applied to all
of the law applicable to the ease, including such law es ordinances and
the law of foreign nations.

Although Section 452 extends the process of judicial notice to some
matters of law which the courts do not judicially notice under existing
law, the wider mope of such notice is balanced by the aseuranee that
the matter need not be judicially noticed unless adequate hiformation
to support its truth is furnished to the court. Under Section 453, this
burden falls upon the party requesting that judicial notice be taken.

addition, the parties are entitled under Section 455 to a reasonable
opportunity to pmtinformation to the courtas to the propRet7 of
taking judicial notice and as to the tenor of the matter to be noticed.

Listed below are the matters that may be judieielly noticed under
Section 452 (and must be noticed if the conditions spatted in See-
tion 453 are met).

Resolutions and private Ids. Subdivision (a) provides for jeolipild
notice of resolutions and private acts of the Congress of the United
States and of the legislature of any state, territory, or possession of the
United States. See the broad definition of "state" in EVIDENCE CODE

220.
The California law on this matter is not dear. Our courts are author-

ised by subdivision 8 of Code of Ciiil Procedure Section 1875 to take
judicial notice of print. statutes of this State and the United States,
and they probably would take judicial notice of resolutions of this
State and the United States under the same subdivhdon. It is not dear
whether such notice is compulsory. It may he that judicial notice of a
private act pleaded in a criminal action purstiant to Penal Code Sec-
tion 053 is mandatney, Whereas judicial notice of the same private act
maybe dieeretionerY whei pleaded in a civil action pursuant to Section
50 of the Coda of CiVfl ProMdare.

weld not take " notice of a resolution or private act of a sister
Although no casein t has beau fowl, California courts probably

state or territory or possession of the United Stoma Although Seetion
1875 is not the exehrsive list of the matters that will be judicially
notieed, the emus did not take judieial notice of a Private statute
prior to the enactment of Section 1875. Ellis e. Eastman, 82 Cal. 447
(14.61).

Late of sister states. Illaidecisional, constitutional, and oil* statu-
tory law in force in sister atatesasomit-4,40.614p4satiaothoosieqoarab.

California courts now take judicial notice of the law of
sister states under subdivision 3 of Beefier' 1875 of the Cidde.of Civil
Procedure. However, Section ,1875 seems to preclude notice of sister -
state law as interpreted by the intermedia0-annellate courts of sister
states, whereas Section 4fitaxispatiesinotiee of Mem' one
sister -state courts. If this be an extension of existing law, it is a desir-
able one, for the intermediate -appellate 'courts of sister states are as
responsive to the need for properly determining the law as are equiva-
lent courts in California. The existing law also is not clear as to
-whether a request for judicial notice of sister -state law is required and
whether judicial notice is mandatory. On the necessity for a request for
judicial notice, see Comment, 24. CA4 L. flaw. 311, 3J6 (1930. On

sowivissr, .cd)
al So ?Nowt S
Tyr syp ceia.
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rawhether judicial notice is mandatary, see in re Bartges, 44 CaI.2d 241,
282 P2d 47 (1955), and the opinion of the Supreme Court in denying

hearing in Estate of Moore, 7 Cal. App.2d 722, 726, 48 P.2d 28, 29
(1935).
beawasaele.

Law of territories and possessions of the United States- lied deci-
sional, constitutional, and ANA° statutory la* in force in the ..erri-
tories and possmsions of the United States,
unt4eaeallelirisiorp4e). See the broad definition of "state" in EVIDENCE
CODE § 220. It is not clear under existing California law whether this
law is treated as sister -state Iaw or foreign law. See Wrrxnr, CALIFO1C-

A EVIDENCE § 45 (1958).

---irapkgtion,s, ordinances, and simuar legislative enactments. Subdi-
vision (b) provides for judicial notice of regulations and legislative
enactments adopted by or under the authority of the United States or
of say state, territory, or possessiort of the United States, including
public entities therein. See the broad definition of "public entity" is
EVIDENCE Cons § 200. The words "regulations and legislative enact.
meats" include such matters as "ordinances" and other similar legla-
lative enactments: Not all public entities legislate by ordinance.

This subdivision changes existing law. Under existing law, municipal
courts take judicial notice of ordinances in force Nrithin heir juriadie.
Lion. People v. Cowles, 142 Cal. App.2d. Stipp. 865, 867, 298 P.24 732,
133-784 (1956) ; People v. Crittenden? 93 Cal. App 2d Stipp. 871, VI,
209 P.2d 161, 165 (1949). In addition, an ordinance pleaded in a crim-
inal action pursuant to Penal Code Section 963 must be judicially no-
ticed. On the other hand, neither the superior court nor a district court
of appeal will take judicial notice in a civil action of municipal or
county ordinances. Thompson v. 0:aver-Says, 207 Cal. App.2d 366, 24
Cal. Rptr. 461 (1962) ; County of Los Angeles v, Bartlett, 203 Cal.
App.2d 523, 21 Cal. Rptr. 776 (1962) ; Decerro v. Hochberg, 193 Cal.

- .A. .2d 431, 14 Ca Rptr. 101 (1961). It SEEM safe to assume that
of sister stated and of territories and poseessione of the

United States would not be judicially noticed under existing law.
Judicial notice of certain regulations of California and federal agen-

cies is mandatory under subdivision (h) of Section 451. Subdivision
(b) of Section 452 provides for judicial notice of California and, fed-
eral regulations that are not included under subdivision (b) of Section
451 and, also, fox judicial notice of regulations of other states and
territories and possessions of the Milted States.

Both California and federal regulations have been judicially noticed
under subdivision 3 of Code of Civil Procedure Section 1875. 18 CAL.
Juit.2d Boit/mace § 24. Although no ease in point has been found, it is
on1D-Aly that regulations of other states or of territories or possessions
of the United States would be judicially noticed under existing law.

Official acts of the legislative, executive and judicial departments.
Subdivision 4) provides for judicial notice of the ocial acts of the
legislative, executive, and judicial departments of the United States and
any state, territory, or possession of the United States. See the broad
definition of "state" in EVIDENCE Cone § 220. Subdivision (a) states
existing law as found in subdivision 3 of Code of Civil Procedure See-,
tion 1875. Under this provision, the California courts have taken judi-
cial notice of a wide variety of admirdatratirve and executive seta, much
as 'proeeedbogs and reports of the Rouse. Committee on Un-Amexiteas
Activities, records of the State Board of Education, and records of a
county planning commission. See Wernle,_ Craw EVIDENCE § 49
(1958), and 1963 Supplement thereto.

Core records and rules of court. Subdivisions (d) and (e) provide
for judicial notice of the court records and rules of court of (1) any
court of this State or (2) any court of record of the United States or
of any state, territory, or possession of the United States. See the
broad definition of 'state" in Enemas Cone § 220. So far as COUtt
records are eoncerned, subdivision (d) states existing law. Flores v.
Arroyo, 56 Ca1.2d. 492, 15 Cal. Rptr. 87, 864 P.2d 268 (1961). VibUe
the provisions of subdivision (e) of Section 452 are broad. enough to
include court records, apes mention of these records in subdivision
(a) is desirable in order to eliminate any uncertainty in the law on
this mint. Bee the Pores came, supra.
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SUbdivision (e) may change existing law so far as judicial notice of
rules of court is concerned, bat the provision is consistent with the
modern philosophy of judicial notice as indicated by the holding in
Notes v. Arroyo, supra. To the extent that subdivision (e) 'overlaps
with subdivisions (e) and (d) of Section 461, notice is, of course,
mandatory under Section 451. -

Law of foreign nations. Subdivision (f) provides for judicial notice
of the law of foreign nations and public entities in foreign nations.
See. the broad definition of "public entity" in Eviantittoi Cons § 200.
Subdivision (f) should be read in connection with. Sections 311, 453,
and 454. These provisions retain the substance of the existing law
which watt enacted in 1957 upon recommendation of the California

Law Revision Commission. CODS On. Pam § 1875. Seel CAL. LAW Re-
vtatow Gotat'is, Rae., R20.84 &rums, Recommendation and Study Re-
lativ to Judicial Notice of the Law of Foreign Countries at 14 (1957).

Subdivision (f) refers to "the law" of foreign nations and public
entities in foreign nations. This makes all law, in whatever form, sub-
ject to judicial noties.,

Matters of "common knowledge" and verittohls facts- Subdivision
(g) provides for judicial notice of matters of common knowledge
within the court's jurisdiction that are not subject to dispute. This
subdivision states existing case law. Tierces v. Lee, 180 Cal. 838, 181
Pee, 223 (1919); 18 CAL. Jua.2d Evidence § 19 at 489440. The Cali-
fornia courts have taken judicial notice of a wide variety of matters

 of common knowledge. WITEIN, Cazavosisin Reitman §§ 50.52 (1958).
Subdivision (h) provides for judicial notice of indisputable facts

inunedietely ascertainable by reference to sources of reasonably indis-
putable accuracy. In other words, the facto need not. be actually known
if they are readily ascertainable and indisputable. Sources of "rea-
sonably indisputable accuracy" include not only treatises, encyclo-
pedias, almanac*, and the like, but also persons learned in the subject
matter. This would not mean that reference works would be received
in evidence or sent to the jury room. Their use would be limited to
ecnsultation by the judge and the parties for the purposes of deter-
mining whether or not to take judicial notice and determining the tenor
of the matter to be noticed.

Subdivisions (g) and (h) include, for example, facts which are ac-
cepted as established by experts and specialists in the natural, physical,
and social sciences, if those facts are of such wide acceptance that to
submit them to the jury would be to risk irrational findings. These
subdivisions include such matters listed in Code of Civil Procedure
Section 1875 as the "geographical divisions and political history of the
workL"'To the extent that subdivisions (g) and (h) overlap subdivb
*ion (1) of Section 451, nodose is, of course., mandatory under Section 
451.

The matters covered by subdivisions (g) and (h) are included in
Section 452, rather than Section 451, because it seems reasonable to put
the burden on the parties to bring adequate information before the
court U judicial notice of these matters is to be mandatory. See En -
pates Cons § 468 and the Comment thereto.

Under existing law, courts take judicial notice of the matters that
are included under subdivisions (g) and (h), either pursuant to Sec-
tion 1875 of the Code of Civil Procedure or because such matters are
matters of common knowledge which are certain and indisputable..
WITZIN, CALIFORNIA EVIDRNOE §§ 50-52 (1958). Notice of these matters
probably is not compulsory under existing law.
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Section 703

We recommend the following amendment:

703. (a) Before the judge presiding at the trial of an action may

be called to testify in that trial as a witness, he shall, in proceedings

held out of the presence and hearing of the jury, inform the parties of

the information he has concerning any fact or matter about whichile will

be called to testify.

(b) Against the objection of a party, the judge presiding at the

trial of an action may not testify in that trial as a witness. Upon

such objection, wh&eh-shall-be-deemed-semelbiea-fee-mis*rial, the judge

shall declare a mistrial and order the action assigned for trial before

another judge .

(c) The enning of the judge presiding at .& trial to testifi in

that trial as a witness shall be deemed a consent to the granting of a

motion for mistrial, and an objection to such calling of a ludge shall

be deemed, a motion for mistrial.

(e4 11) In the absence of objection by a party, the judge presid-

ing at the trial of an action may testify in that trial as a witness.

.eo'nunent. Under existing law, a judge may he called as a witness
even a a party objects, but the judge in his discretion may order the
trial to be postponed or suspended and to take place before another
judge. Cons Cm, Paoc. § 1883 (superseded by EvnumeE Com §§ 703
and 704). But see People v. Connors, 77 Cal. App. 438, 450-457, 246
Pae. 1072, 1076-1079 (1926) (dictum) (abuse of discretion for the pre-

, siding judge to testify to important and necessary facts).
Section 703, however, precludes the judge from testifying if a party

objects. Before the judge may be called to testify in a civil or criminal
action, be must disclose to the parties out of the presence and hearing
of the jury the information he has concerning the ease. After such dis-
closure, if no party objects, the judge is permitted-but not required-
to testify.

Section 703 is based on the fact that examination and crows -examina-
tion of a judge -witness may be embarrassing and prejudicial to a party.
By testifying as a witness for one party, a judge appears in a partisan
attitude before the jury. Objections to questions and to his testimony
must he ruled on by the witness himself. The extent of eross-examina--
tion and the introduction of impeaching and rebuttal evidence may be
limited by the fear of appearing to at -tack the judge personally. For
these and other reasons, Section 703 is preferable to Code of Civil
Procedure Section 1883.

MJN 1889



C

C

r

Subdivision (c) is designed to prevent a plea of double jeopardy tf:

either party to a criminal action calls or objects to the !`ailing of the

judge to testify. Under subdivision (c), both parties will have, in effect,

consented to the mistrial and thus waived any objection to a retrial. See

WITKIN, CALIFORNIA CRIMES§ 193 (1963).

Section 704

We recommend the following amendment:

704. (a) Before a juror sworn and impaneled in the trial of

an action may be caned to testify before the jury in that trial as

a witness, he shall, in proceedings conducted by the court out of

the presence and bearing of the remaining jurors, inform the parties

of the information he has concerning any fact or natter about whiela

he will be called to testify.

(b) Against the objection of a party, a juror sworn and im-

paneled in the trial of an action may not testify before the jury in

that trial as a witness. Upon such objection, wittek-shati-be-deemei

a-metten-fer-mistriai7 the court shall declare a mistrial and order

the action assigned for trial before another jury.

(c) The calling of a juror.to..testify before the jury as a

witness shall be deemed a consent to the granting of a motion for

mistrial, and an objection to such caning of a juror Shall be deemed

a motion for mistrial.

(e4 19.1 In the absence of objection by a party, a juror sworn

and impaneled in the trial of an action may be compelled to testify

in that trial as a witness.
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Comment. Under existing law, a juror may be called as a witness
even if a party objects, but the judge hi his discretion may order the
trial to be postponed or suspended and to take place before another jury.
CODE Cry. Popo. § 1883 (superseded by EVIDENCE CODE §§ 703 and
704). Section 704, on the other hand, prevents a juror from testifying
before the jury if any party objects.

A juror -witness is in an anomalous position. He manifestly cannot
weigh his own testimony impartially. A party affected adversely by the
juror's testimony is placed in an embarrassing position. He cannot freely
cross-examine or impeach the juror for fear of antagonizing the juror-
and perhaps his fellow jurors as well. And, if he does not attack the
juror's testimony, the other jurors may give his testimony undue
weight. For these and other reasons, Section 704 forbids jurors to
testify over the objection of any party.

Before a juror may be called to testify before the jury in a civil or
criminal action, he is required to disclose to the parties out of the
presence and hearing of the remaining jurors the information he has
concerning the ease. After such disclosure, if no party objects, the juror
is required to testify. If a party objects, the objection is deemed a
motion for mistrial and the judge is required to declare a mistrial and
order the action assigned for trial before another jury.

Section 704 is concerned only with the problem of a juror who is
called to testify before the jury. Section 704 does not deal with vein
dire examinations of jurors, with testimony of jurors in post -verdict
proceedings (such as on motions for new trial), or with the testimony
of jurors on any other matter that is to 'be decided by the court. Cf.
EVIDENCE CODE § 1150 and the Comment thereto.--

Subdivision (c) is designed to prevent a plea

of double jeopardy if either party to a criminal action

calls or objects to the calling of the juror to testify.

'Under subdivision (c), both parties will have, in effect,

consented to the mistrial and thus waived any objection

to a retrial. See MITKIN, CALIFORNIA ORDRES § 193 (1963).
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?ctions -(66 and 769

We recommend the following amendments:

768. (a4 In examining a witness concerning a-irptiaag7-411milmitams

a an oral or 'written statement or other conduct by him that is incon

istent with any part of his testimony at the hearing, it is not

net. -ssary to skewl-reafty-er disclose to him any part -of -04e writing

statement, or other information concerning the statement or other

conduct,

Comm 768:ciialie with a subject now covered in SeetiOre)--7.41m,
of the Code of Civil Procedure. Under the existing

o s = a party need not disclose to a witness any information con- '

eerning a prior inconsistent oral statement of the witness before asking
him questions about the statement. People v. Kidd, 56 CaL2d 759, 765,
16 Cal. Eptr. 793, 796.797, 366 P.2d 49, 52-53 (1961) ; People v. Campos,
10 Cal. App.2d 310, 317, 52 P.2d 251, 254 (1935). However, if a witness'
prior inconsistent statements are in writing or, as in the ease of former
oral testimony, have been reduced to writing, "they must be shown to
the witness before any question is put to him concerning them." CODE
Ow. PROC. § 2052 (superseded by EVIDENCE CODE § 768) ; Umemoto v.
McDonald, 6 CaL2d 587, 592, 58 P.24 1274, 1276 (1936).

Section 768 eliminates the distinction made in existing law between
oral and written statements and permits a witness to be asked questions
concerning a prior inconsistent statement, whether written or oral, even
though no disclosure is made to him concerning the prior statement.
(Whether a foundational showing is required before other evidence of
the prior statement may be admitted is not covered in Section 768;
the prerequisites for the admission of such evidence are set forth in
Section 770.). The disclosure of inconsigtent written statements that is
required under existing law limits the effectiveness of cross-examination
by removing the element of surprise. The forewarning gives the dis-
honest witness the opportunity to reshape his testimony in conformity
with the prior statement. The existing rule is based on an English
common law rule that has been abandoned in England for 100 years.
See McCoaspcK, EVIDENCE ,§ 28- at 58 (1954).

If a writing is shown to a 'witness, all parties to the

action must be given an opportunity to inspect it before any question

concerning it may be asked of the witness.

09.6--Ea-extudising-a-vt4sese-esseerntag-a-statrement-er-ether-eesduet

by-k.4a-tama-te-4..seenetstearli-vtisk-any-part-ef-hto-teedineasy-at-the-hea ring,

At-is-net-meeeseary-te-dtge1ese-4.8-kia-any-taternaties-easeerming-tke

atateues4-ear-ailiker-eesabiety

Comment. Section 769 restates the substance of and supersedes Section

2054 of the Code of Civil Procedure. However, the right of inspection has been

extended to all parties to the action.
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Section 771

Section 771 was amended at the January meeting to read:

771. Refreshing recollection with a 'writing

771. (a) &abject to subdivision (c), if a witness, either while

testifying or prior thereto, uses a writing to refresh his memory with 

respect to any :otter about which he testifies, such writing not be

produced at the bearing at the request of an adverse party and, unlesn

the writing is so produced, the testing :1R of the witness concerning such

natter shall be stricken.

' (b) If the writirs is produced at the bearing, the adverse jva

who say, if he chooses, inspect the writing, cross-eamaine the witness

concerning it, and wend-#t-te-4114-druer introduce it in evidence.

(c) Production of the writing is ezaused, and the testincnr of the

Yltnees shall not,be stricken, if the writingi

Is not in the possession or contra of the vitneas or the,

party v produced his testinonr concerning the 'sitter* and

(2) Was not reasonabl7 procnrable bk such part? through the WI

of the court's Woes or *thus panable news.
Comment. Section 771 grants to an adverse party the right to inspect

any writing used to refresh a witness' recollection, whether the writing
is used by the witness while testifying or prior thereto. The right of
inspection granted by Section 771 limy be broader than the similar
right of inspection granted by Section 2047 of the Code of Civil Pro-
cednre, for Section 2047 has been interpreted by the courts to grant
a right of inspection of only those writings used by the witness while
he is testifying. People v. Gallardo, 41 CaL2d 57, 257 P.2d 29 (1$53) ;
People v. °twcon, 172 Cal. App.2d 372, 341 P.2d 820 (1959).; Smith
v. Smith, 135 Cal. Appld 100, 286 P.2d 1009 (1955). In a criminal case,
however, the defendant can compel the prosecution to produce any
written statement of a prosecution witness relating to matters covered
in the witness' testimony. People v. Estrada, 54 Ca1.2d 713, 7 Cal. Eptr.
897, 355 P.2d 641 (1960). The extent to which the public policy re-
fleeted in criminal discovery practice overrides the restrictive inter-
pretation of Code of Civil Procedure' Section 2047 is not clear. See

Ciurouxu, Em men § 602 (Supp. 1963). In any event,
Section 771 follows the lead of the criminal cases, such as People v.
Silberstein, 159 CaL App.2d Supp. 848, 823 P.2d 591 (1958) (defendant
entitled to inspect police report used by police officer to refresh his
recollection before testifying), and grants a right of inspeetiOn without

regard to when the vrriting is used to refresh recollection. If a witness'
testimony -depends upon the use of a writing to refresh his recollection,
the adverse party's right to inspect the writing should not be made to
depend upon the happenstance of when the writing is used.

-17-
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Subdivision (c) excuses the nonproduction of the memory -refreshing

writing where the writing cannot be produced through no fault of the

witness or the party eliciting his testimony concerning the matter. The

rule is analogous to the rule announced in People v. Parham, bo Ca1.2d

378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963), which affirmed an order

denying defendant's motion to strike certain witnesses' testimony where

the witnesses' prior statements were withheld by the Federal Bureau of

Investigation.

Section 772

We recommend the following amendment:

772. (a) The examination of a witness shall proceed in the

following phases: direct examination, cross-examination, redirect

examination, recross-examination, and continuing thereafter by

redirect and recross-examination.

(b) Unless for goad cause the court otherwise directs, each

phase of the examination of a witness must be concluded before the

succeeding phase begins.

(c) Subject to subdivision (d), a party may, in the discretion

of the court, during interrupt his cross-examination, redirect exaipina-

tion, or recross-examination of a witness, in order to examine the

witness upon a matter not within the scope of a previous examination

of the witness.

(d) If the witness is the defendant in a criminal action, the

witness may not, without his consent, be examined under direct exami.-

nation by another party.
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C
--Comment 'Subdivision (a) (willies existing but nonstatutory Cali-

fornia law. See Wrrxim, CALIFORNIA EVIDENCE § 578 at 631 (1958).
Subdivision (b) is based on and supersedes the second sentence of

Section 2045 of the Code of Civil Procedure. The language of the
existing section has been expanded, however, to require completion
of each phase of examination of the witness, not merely the direct
examination

Under subdivision (c), as under existing law, a party frfalnilling a
witness under cross-examination, redirect examination, or recross-
examination may go beyond the scope of the initial direct examination
if the court permit& See Cona Civ. Paon. §§ 2048 (last clause), 2050;
Wrrnin, CALIFORNIA Evmmton §§ 627, 697 (1958). Under the definition
in Section 760, such an extended examination is direct examination.
Cf. Cons Oiv. Pape. § 2048 ("such examination is to be subject to the
same rules as a.direct examinalisk"). ; Such direct examination.--

may, however, be subject to the rules applicable to

a cross-examination by virtue of the provisions of

Section 776, 804, or 1203.

Subdiviiiial 011 statesan eiception for defendant witness in a
eximinal action that reflects existing law. See WITICIN, CALIFORNIA
Diffin-Nol '4'6291M-678 (1958).

C

C
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(:: section 776

We recommend the following amendment:

776. (a) A party to the record of any civil action, or a person

identified with such a party, may be called and examined as if under

cross-examination by any adverse party at any time during the presenta-

tion of evidence by the party calling the witness. else-partysailLimg

sitek-iritimmes-4s-iset-beatiml-bY-hissisetatiusely-ariel-ithe-Seetiiwelmff-efeenh

witmesei-say-lie-rebutted-by-the-party-ostalmg-hAm-fee-mmeh-emuMustilistn

by-ether-evielemeee
(1) In the case of a witness who is a party, his own connect

and counsel for a party who is not adverse to the witness.
(2) In the case of a witness who is not a party, counsel for

the party with whom the witness is identified and counsel for
a party who is not adverse to the party with whom the witness
is identified.

(e) For the purpose of this section, parties represented by
the same counsel are deemed to be a single party.

(d) For the purpose of This section, a person is identified
with a party if he is:

(1) A. person for whose immediate benefit the action is
prosecuted or defended by the party.

(2) A director, officer, superintendent, member, agent, em-
ployee, or managing agent of the party or of a person specified
in paragraph (1), or any public employee of a public entity
when such public entity is the party.

(8) A person who was in any of the relationships specified
in paragraph (2) at the time of the act or omission giving rum
to the cause of action.

(4) A person who was in any of the relationships specified
in paragraph (2) at the time he obtained knowledge of the
matter concerning which he is sought to be examined tinder
this section, - - -

(b) A witness examined by a party under this section may
be cross-examined by all other parties to the action in such
order as the court directs; but the witness may be examined
only as if under redirect examination by:

The deleted languate is unnecessary. We have not included such language

in Sections 804 and 3203, which are comparable. The judges strongly urge the

deletion because parties are frequently confused by the word "bound"; some

attorneys apparently think that testimony elicited under this 'section is.

somehow not to be considered as evidence against then.
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Section 780

The Commission amended Section 780 at the January meeting to read

as follows:

780. Except as otherwise provided by law statute , the
court or jury may consider in determining the credibility of
a witness any matter that has any tendency in reason to prove
or disprove the truthfulness of his testimony at the hearing,
including but not limited to any of the following:

(a) His demeanor while testifying and the manner in which
he testifies.

(b) The character of his testimony.

(c) The extent of his caracity to perceive, to recollect, or

to communicate any matter about which he testifies.

(d) The extent of his opportunity to perceive any matter about

whidh'he testifies.

(e). His character for honesty or veracity or their opposites!
f The existence or nonexistence of a bias, interest,

or other motive.

(g) A statement previously made by him that is consistent
with his testimony at the hearing.

(h) A statement made by him that is inconsistent with any
part of his testimony at the hearing.

(1)
by him.

The existence or nonexistence of any fact testified to

(j) His attitude toward the action in which he testifies
or toward the giving of testimony.

(k) His admission of untruthfulness.

Section 804

The Commission amended Section 804 at the January meeting to read

as follows:

804. (a) If a witness testifying as an expert testifies
that his opinion is based in whole or in part upon the opinion
or statement of another person, such other person may be called
and examined by any adverse party as if under cross-examination
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concerning the opinion or statement

(b) This section is not applicable if the person upon
whose opinion or statement the expert witness has relied is
(1) a party, (2) a person identified with a party within the
meaning of subdivision (d) of Section 776, or (3) a witness
who has testified in the action concerning the subject matter
of the opinion or statement upon which the expert witness has
relied.

(c) Nothing in this section makes admissible an expert
opinion that is inadmissible because it is based in whole or
in part on the opinion or statement of another person.

(d) An expert opinion otherwise admissible is not made
inadmissible by this section because it is based on the
opinion or statement of a person who is unavailable for
examination pursuant to this section.

Section 1006

The Commission amended Section 1006 at the January meeting to read:

1006. There is no privilege under this article as to
information that the physician or the patient is required
to report to a public employee, or as to information required
to be recorded in a public office, Mess-the-statate,
eharterl-erdisamey-admAiatstrative-regatatteny-er-stker-pre-
visies-requirtm-the-repert-er-reeerd-speeifteally-prevides
that-the-infersatten-Ag-@Eftae&tial-er-Efay-ne4-be-diselesed-te.
4he-partieular-primeedimg, if such report or record is open
to public inspection.

Comment. This exception is not recognized by existing law. However,

no valid purpose is served by permitting a person to prevent the disclosure

in court, or in some other official proceeding, of information that is

required to be open to public inspection.

Section 1026

The Commission amended Section 1026 at the January meeting to read:

1026. There is no privilege under this article as to
information that the psychotherapist or the patient is re-
quired to report to a public employee or as to information
required to be recorded in a public office, mess -the
statatey-ehartery-erdinaeeel-administrattve-regalatteaT-er
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ether-prev4stes-requirtag-the-repent-er-reeerd-speetfteally
prevides-that-the-isfermatien-ts-esaftdestial-er-may-set-be
diselesed-in-the-partiealar-preeeediag. if such report or
record is open to public inspection.
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Section 1v42

At the January meeting, the Commission directed the staff to mite the

following revision in the comment:

Comment. Section 1042 provides special rules regarding the conse-
quences of invocation of the privileges. provided in this article by the
prosecution in a criminal proceeding or a disciplinary proceeding.

Subdivision (a). This subdivision recognizes the existing 'dorms
rule in a criminal case. As was stated by the United States Supreme
Court in United States v. Reynolds, 345 U.S. 1, 12 (1958), "since the
Government which prosecutes an accused also has the duty to see that
justice is done, it is unconscionable to allow it to undertake prosecu-
tion and then invoke its governmental privileges to deprive the accused
of anything \villa might be material to his defense.' This policy ap-
plies if either the official information privilege (Section 1040) or the
informer privilege (Section 1041) is exercised in a criminal proceeding
or a disciplinary proceeding.

In some eases, the privileged information will be material to the
issue of the defendant's guilt or innocence; in such cases, the law re-
quires that the court dismiss the case if the public entity does not reveal
the information. People v. McSkarin, 50 Cal.2d 802, 330 P.2d 33 (1958).
In other cases, the privileged information will relate to narrower issues,
such as the legality of a search without a warrant; in those cases, the
law requires that the court strike the testimony of a particular witness
or make some other order appropriate under the circumstances if the
public entity insists upon its privilege. Priestly v. Superior Court, 50
Ca1.2d 812, 330 P.2d 39 (1958).

In cases where the legality of an arrest is in issue,

however, Section 10142 would not require disclosure of the

privileged information if there was reasonable cause for the

arrest aside from the privileged information. Cf. People v.

Bunt, 216 Cal. App.2d 753, 756-757, 31 Cal. Rptr. 221, 223

(1963)("The rule requiring disclosure of an informer's identity

has no application in situations where reasonable cause for

arrest and search exists aside from the informer's comunication.").

Subdivision (a) applies only if the privilege is asserted by eal Mau
of California or a public entity in the State of California. Subdivision
(a) does not require the imposition of its sanction if the privilege is
invoked in an action prosecuted by the State and the information is
withheld by the federal government or another state. Nor may the
sanction be imposed where disclosure is forbidden by federal statute.
In these respects, subdivision (a) states existing California law. People
v. Parham, 60 CaL2d 378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963)
(prior statements of prosecution witnesses withheld by the Federal.
Bureau of Investigation; denial of motion to strike witnesses' testi-
mony affirmed).

Subdivision (b). This subdivision codifies the rule declared in
People v. Keener, 55 Cal.2d 714, 723, 12 Cal. Rptr. 859, 864, 361 P.2d
587, 592 (1961), in which the court held that "-where a search is made
pursuant to a warrant valid on its face, the prosecution is not re-
quired to reveal the identity of the informer in order tb establish the
legality of the search and the admissibility of the evidence obtained
as a result of it." Subdivision (b), however, applies to all official in-
formation, not merely to the identity of an informer.
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Section 1152

We recommend that the following amendment be considered:

1152. (a) Evidence that a person has, in compromise or from

humanitarian motives, furnished or offered or promised to furnish '

money or any other thing, act, or service to another who has

sustained or claims to have sustained loss or damage, as well as

any statements made in negotiation thereof, is inadmissible to prove

hAs-liebilley-ierAshe-less-er-dOesge-eressy-sare-ef-14.that anything

is due.
_ .

(br This section does not affect the, admissibility of evi-

dence of :

(1) Partial satisfaction of an asserted claim or demand
without questioning its validity when such evidence is offered

to prove the validity of the claim; or

(2) A debtor's payment or promise to pay all or a part of
his pre-existing debt when such evidence is offered to prove
the creation of a new duty on his part or a revival of his pre-
existing duty.

-

The effect of the foregoing suggestion is merely to substitute the language

of Code of Civil Procedure Section 2078 for the language we had approved.

This may meet the San Francisco Ear's objection to this section.
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Section 1156

Section 1156 was revised by the Commission at the January meeting

as follows:

1156. (a) In -hospital medical staff committees of a

licensed hpopital may engage in research and medical study for

the purpose of reducing morbidity or mortality, and may make

findings and recommendations relating to such purpose.

Except as provided in subdivision (b), the written reports of

interviews, reports, statements, or memoranda of such in -

hospital medical staff committees relating to such medical

studies are subject to the Sections 2016 and to 2036 2.

banal/re of the Code of Civil Procedure (relating to

discovery proceedings) but, subject to subdivisions (b) -and

(c) and (d), shall not be admitted as evidence in any action

or before any naministrative body, agency or person.

(b) The disclosure, with or without the consent of the

patient, of information concerning him to such in -hospital

medical staff committee does not make unprivileged any informa-

tion that would otherwise be privileged under Section 994 or

1014; but, notwithstanding Sections 994 and 1014, such informa-

tion is subject to discovery under subdivision (a) except that

the identity of any patient may not be discovered under

subdivision (a) unless the patient consents to such disclosure.

lal (b) This section does not affect the admissibility

in evidence of the original medical records of any patient.

(e) This section does not exclude evidence which is

relevant evidence in a criminal action.

Comment. Section 1156 supersedes Code of Civil Procedure Section

1936.1 (added by Cal. State. 1963, Ch. 1558, § 1, p. 3142). Except as
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noted below, Section 1156 restates the substance Of the superseded section.

The phrase "Sections 2016 to 2036, inclusive," has been inserted in

Section 1156 in place of the phrase "Sections 2016 and 2036," which appears

in Section 1936.1, to correct an apparent inadvertence. This substitution

permits use of all kinds of discovery procedures, instead of depositions

only, to discover material of the type described in Section 1156. E.g:,

CODE CIV. PROC. §§ 2030 (written interrogatories); 2031 (motion for order

for production of documents).

Section 1156 also makes it clear that the names of patients may not

be disclosed without the consent of the patient. This limitation is

necessary to preserve the physician -patient andpsychotherapist-patient

privileges.
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Section 1203

The Commission approved this amenament at the January meeting:

1203. (a) The declarant of a statement that is admitted
as hearsay evidence may be called and examined by any adverse
party as if under cross-examination concerning the statement.

(b) This section is not applicable if the declarant is
(1) a party, (2) a person identified with a party within the
meaning of subdivision (d) of Section 776, or (3) a witness
who has testified in the action concerning the subject matter
of the statement.

(c) This section is not applicable if the statement is one
described in Article 1 (commencing with Section 1220), Article
3 (commencing with Section 1235), or Article 10 (commencing with
Section 1300) of Chapter 2 of this division.

(d) A statement that is otherwise admissible as hearsay
evidence is not made inadmissible by this section because the
declarant who made the statement is unavailable for exami-
nation pursuant to this section.
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Comment. Hearsay evidence is generally excluded because the de-
clarant was not in court and not subject to cross-examination before
the trier of fact when he made the statement. People v. Bob, 29 Ca.1.2d
321, 325, 175 P.2d 12, 15 (1946).

In some situations, hearsay evidence is admitted because there is
either some exceptional need for the evidence or some circumstantial
probability of its trustworthiness, or both. People v. Brest, 47 Ca1.2d
776, 785, 306 P.2d 480, 484 (1957) - Trusty v. Sousa, 146 Cal. App.2d
787, 791, 304 P.2d 1025, 1027-1028 (1956), Even though it may be
necessary or desirable to permit certain hearsay evidence to be ad-
mitted despite the fact that the adverse party had no opportunity to
cross-examine the declarant when the hearsay statement was made,
there seems to be no reason to prohibit the adverse party from cross-
examining the declarant concerning the statement. The policy in favor
of cross-examination that underlies the hearsay rule, therefore, indi-
cates that the adverse party should be accorded the right to call the
declarant of a statement received in evidence and to cross-examine him
concerning his statement.

Section 1203, therefore, reverses (insofar as a hearsay declarant is
concerned) the traditional rule that a witness called by a party is a
witness for that party and may not be cross-examined by him, Because
a hearsay declarant is in practical effect a witness, agahist the party
against whom his hearsay statement is admitted, Section 1203 gives
that party the right to call and cross-examine the hearsay declarant
concerning the subject matter of the hearsay statement just as he has
the right to cross-examine the witnesses who appear personally and
testify against him at the trial.

Subdivisions (b) and (e) make Section 1203 inapplicable in certain
situations where it would be inappropriate to permit a party to exam-
ine a hearsay declarant as if under cross-examination. Thus, for ex-
ample, subdivision (b) does not permit counsel for a party to examine
his own client as if under cross-examination merely because a hearsay
statement of his client has been admitted ; and, because a party should
not have the right to cross-examine his own witness merely because the
adverse party has introduced a hearsay statement of the witness, wit-
nesses who have testified in the action concerning thAtistatement are not
subject to examination under Section 1203.

Subdivision (d) makes it clear that the unavailability of a hearsay
declarant for examination under Section 1203 has no effect on the ad-
missibility of his hearsay statements. The subdivision forestalls any
argument that availability of the declarant for examination under Sec-
tion 1203 is an additional condition of admissibility for hearsay evi-
dence.

C

subject mutter
of the
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Section 1217

We rectemend the following amendment:

C
(a

019 j)
(14 (2
44
(.24
(.4
fi4

Exist

C

§ 1237. Past recollection recorded
I237 Evidence of a statement previously made by a wit-

ness zs not made inadmissible by the hearsay rule if the state-
ment would have been admissible if made by him while
testifying, the statement concerns a matter as to which the
witness has insufficient present recollection to enable him to
testify fully and accurately, and the statement is contained
in writing which :

Was made at a time when the fact recorded in the writ-
etually or was fresh in the witness' memory;

Was - CU) by the witness himself or under his di-
e" F 4 - other person for the purpose of record -

e "Mates' statement at the time it was made;
Is offered after the witness testifies that the statement
e was a true statement of such fact; and
Is offered after the writing is authenticated as an acen-

record of the statement.
. Section 1239 provides a hearsay exception for what is

usually referred to as "past recollection recorded." Although the pro-
visions of Section 1237 are taken largely from the provisions of Section

.gpc of the Code of Civil Procedure, there are some substantive differ -

between Section 1237 and eixisting.law.
- law requires that a foundation be laid for the admis-

eh evidence by showing (1) that the writing recording the
statement was made by the witness or under his direction, (2) that the
writing was made at the time when the fact recorded in the writing
actually occurred or at another time when the fact was fresh in the
witness' memory, and (8) that the witness "knew that the same was
correctly stated in the writing." 'Under Section 1237, however, the
writing may be made not only by the witness himself or under Jiis
direction but also by some other person for the purpose of recording
the witness' statement at the time it was made. In addition, Section 1237
permits testimony of the person who recorded the statement to be used to
establish that the writing is a correct record of the statement. Sufficient
assurance of the trustworthiness of the statement is provided if the
declarant is available to testify that he made a true statement and if
the person who recorded the statement is available to testify that he

temrPoi er :47"," -in e writing embodying eaten:len
itself admissible in evidence. Under present law, the declararit reads

part 'of tile_reerd unless it is offered in eTidence by the adverse/
writing on the witness stand; the writing is not otherwise made

--

(b) The writing may be read into evidence, but the writing

itself may not be received in evidence unless offered by an adverse

Under subdivision (b), as under existing law, the statement

must be read into evidence. See Anderson v. Sousa, 38 Cs1.2d 825, 243

P.2d 497 (1952). The adverse party, however, may introduce the writ-

ing as evidence. Cf. Horowitz v. Pitch, 216 C11. App.2d 303, 30 Cal.

Rptr. 882 (1963)(dictum).
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Section 1241

We recommend the following amendment:

1241. Evidence of a statement is not made inadmissible by

the hearsay rule if the-declarant-is-weavailable-as-a-witaess

and the statement:

(a) Purports to earrate7-deseribe7 qualify or explain

aa-aet7-eeaditten7-er-eveM-peweelved-by conduct of the declarant;

and

(b) Was made while the declarant was pereeivieg-the-aet7

eseditienver-event engaged in such conduct.

Comment. Under existing law, where a person's conduct or act is relevant

but is equivocal or ambiguous, the statements accompanying it may be admpted

to explain and make the act or conduct understandable. CODE CIV. PROC.

§ 1850 (superseded by EVIDENCE CODE § 1241); WITECIN, CALIFORNIA EVIDINCE

§ 216 (1958). Some writers do not regard evidence of this sort as hearsay

evidence, although the definition in Section 1200 seems applicable to many

of the statements received under this exception. Cf. 6 WI HERE, EVIDENT

§§ 1772 et asa Section 1241 removes any doubt that might otherwise exist

concerning the admissibility of such evidence under the hearsay rule.
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Section 1250

At the January meeting, the Commission directed the staff to revise the

Comment to Section 1250 to include some discussion such as that appearing in

the revision below:

Comment. Section 1250 provides an exception to the hearsay rule for
statements of the declarant's then existing mental or physical state.
Under Section 1250, as under existing law, a statement of the declar-
ant's state of mind at the time of the statement is admissible when the
then existing state of mind is itself an issue in the case. Adkins v. Brett,
184 Cal. 252, 193 Pac. 251 (1920). A statement of the deelarant's then
existing state of mind is also admissible when relevant to show the
declarant's state of mind at a time prior or subsequent to the state-
ment. Watenpaugh v. State Teachers Retirement System, 51 Ca1.2d
675, 336 P.2d 165 (1959) ; Whitlow v. Thirst, 20 Ca1.2d 523, 127 P.2d
530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pat. 407 (1921) ;
Williams v. Kidd, 170 Cal. 681, 151 Pee. 1 (1915). Section 1250 also
makes a statement of then existing state of mind admissible to "prove
or explain acts or conduct of the declarant." Thus, a statement of the
sleclarant's intent to do certain acts is adthissible to prove that he did
Vim acts. People v. Alealtle, 24 Cal2d 177, 148 P.2d 627 (1944) ; Ben-
jamin v. District Grand Lodge No. 4, 171 Cal. 260, 152 Pae. 781 (1915).
Statements of then existing pain or other bodily condition also are
admissible to prove the existence of such condition. Bloomberg v. Laves' -
that, 179 Cal. 616, 178 Pac. 496 (1919) ; People v. Wright, 167 Cal. 1,
138 Pac. 349 (1914).

A statement is not admissible under Section 1250 if the statement
was made under circumstances indicating that the statement is not
trustworthy. See Emmen CODE § 1252 and the Comment thereto.

In light of the definition of "hearsay evidence" in Section 1200, a
distinction should be noted between the use of a declarant's statements
of his then existing mental state to prove such mental state and the use
of a declarant's statements of other facts as circumstantial evidence of
his mental state. Under the Evidence Code, no hearsay problem is in-
volved if the declarant's statements are not being used to prove the
truth of their contents but are being used as circumstantial evidence
of the declarant's mental state. See the Comment to Section 1200.

Section 1250(b) does not permit a statement of memory or belief to
be used to prove the fact remembered or believed. This limitation is
necemsry to preserve the hearsay rule. Any statement of a past event
is, of course, a statement of the declarant's then existing state of mind
-his memory or belief-concerning the past event If the evidence of
that state of mind-the statement of memory-were admissible to show
that the fact remembered or believed actually occurred, any statement
narrating a past event would be, by a process of circuitous reasoning,
admissible to prove that the event occurred.

The limitation in Section 1250(b) is generally in accord with the law
developed in the California eases. Thus, in Estate of Anderson,185 Cal.
700, 198 Pecs 407 (1921), a testatrix, after the execution of a will, de-
clared, in effect, that the will bad been made at an aunt's request; this
statement was held to be inadmissible hearsay "because it was merely
a declaration as to a past event and was not indicative of the condition
of mind of the testatrix at the time she made it" 185 Cal. at 720, 198
Pac. at 415 (1921).
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A major exception to the principle expressed in Section 1250(ii) lvas

created in People v. lierkourie, 52 CaL2d 672, 844 P.2d 1 (1959). That
case held that certain murder victims' statements relating threats by
the defendant were admissible to show the victims' mental state-their
fear of the defendant Their fear was not itself an issue in the ease, but
the court held that the fear was relevant to show that the defendant had
engaged in conduct engendering the fear, i.e., that the defendant had in
fast threatened them. That the defendant bad threatened them was, of
course, relevant to show that the threats were carried out in the homis
dde. Thus, in effect, the court permitted the statements to be used to
prove the truth of the matters dated in them. In People v, Part*, 56

93.0 18 CaL Rptr. 801, 862 P.2d 713 (4061.), the doetrine of the .

Merkouris case was apparently limited to oases where identity is

an issue;. however, at least one subsequent decision has applied

the doctrine where identity was not in issue. See People v. Cooley.,

211 Cal. App.2d 173 27 Cal. Rptr. 543 (1962)
dietriite of the Merhouril ease is repudiated in Section d%50(b)

because that doctrine undermines the hearsay rule itself. Other excep-
tions to the hearsay rale are based on some indieda of reliability pe-
culiar to the evidence involved. People v. Brad, 47 Ca1.24 776, 785, 806
Pad 480, 484 (1957). The exception created by Merkouris is not based
on any probability of reliability ; it is based on a rationale that destroys
the very foundation of the hearsay rule.

2b be distinguished from the Merkouris decision, homier, ace

certain other cases in which the statements of a murder victim hove

been used to prove or explain subsequent acts'of the decedent, apd

are not used as a basis for inferring that the deferdant did the

acts charged in the statements. See, e.g., People v. Atchley, 53

Ca1.2d 160, 172, 546 P.2d 764, 770 (1959); People v. Finch, 213 Cal.

App.2d 752, 765, 29 Cal. Aptr. 420, 427 (1963). Statements of a

decedent's then state of mind -elan his fear-4May be offered under

Section 1250, as under existing law, either to prove that fear when

it is itself in issue or to prove or explain the decedent's sdbs

sequent conduct. Statements of a decedent'- narrating threats or

brutal conduct by some other person may also be used se circumstan-

tial evidence of the decedent's state of mind --his fear --when that

fear is itself in issue or when it is relevant to prove or explain
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the decedent's subsequent conduct; and for that purpose, the

evinpnee is not subject to a hearsay objection for it is not

offered to prove the truth of the matters stated. See the Comment

to Section 1200. See also the Comment to Section 1252. But when

such evidence is used as a basis for inferring that the alleged

threatener must have made threats, the evidence falls within the

language of Section 1250(b) and is inadmissible hearsay evidence.

Section 1261

The Commission approved the following amendment at the January meeting:

1261. 19.1 Evidence of a atatement.18 not tade-inadhissIple
by the hearsay rule when offered in an action upon a claim or
demand against the estate of the declarant if the statement was t
(a4 made upon the personal knowledge of the declarant at a time
when the matter had been recently perceived by him and while his
recollection was clear . rand

(b) Evidence of a statement is inadmissible under this Section
if the statement was made under circumstances such as to indicate
its lack of trustworthiness.

Section 1291

The Commission approved the amendment to subdivision (a) at the JapuerY

meeting. In addition, we recommend the amendment indicated to subdivisitn (b).

1291. (a) Evidence of former testimony is not made inad-
missible by the hearsay rule if the declarant is unavailable as
a witness and:

(1) The former testimony is offered against a person who
offered it in evidence in his own behalf on the former occasion
or against the successor in interest of such person; or

(2) The party against whom the former testimony is offered
was a party to the action or proceeding in which the testimony
was given and had the right and opportunity to cross-examine the
declarant with an interest and motive similar to that which be
has at the hearingstexeept-thet-Ustimeay-in-depssitivmAitkee
innethenettea-and-testAzeentven-ts-a-prellatteary-examEnettes
ta-aaetker-erimisal-aetien-ts-aet-made-admissible-hy-this-paragraph
agetast-the-defeadast-ia-a-ertaimal-settea-meless-it-was-eetetved
Larevtdemee-at-the-trial-ef-saeh-ether-aetienn
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(b)--Exeept-fer-etdeetiews-te-the-ferm-of-the-guestion

whiek-were-aet-made-at-the-time-the-emmer-testimswy-was-gveny

and-ebdeefleas-based-es-sesbetesey-er-privilege-which-did-ww4

exist-at-that-ttmey-the (b) The admissibility of former testimony

under this section is subject to the same limitations and objec-

tions as though the declarant were testifying at the hearing a

except that former testimony offered under this section is not

subject to objections to the form of the question which were not

made at the time the former testimony was given and objections

based on competency or privilege which did not exist at that time.
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comment. Section 1291 provides a ha -Si -exception for former
testimony off='-ed a; -tiro rt :., nerscn who was a party to the proceeding
in which the former testimony was given. For example, if a series of
cases arises involving several plaintiffs and but one defendant, Section
1291 permits testimony given in the first trial to be used against the
defendant in a later trial if the conditions of admissibility stated in
the section are net.

Former testimony is admissible under Section 1291 only if the de-
clarant is unavailable as a witness.

Paragraph (1) of subdivision (a) of Section 1291 provides for the
admiesion of former testimony if it is offered against the party who
offered it in the previous proceeding. Since the witness is no longer

' available to testify, the party's previous direct and redirect examine-
' tion should be considered an adequate substitute for his present right

to cross-examine the declarant.
Paragraph (2) of subdivision (a) of Section 1291 provides for the

admissibility of former testimony where the party against whom it is
now offered had the right and opportunity in the former proceeding
to cross-examine the declarant with an interest and motive similar to
that which he now has. Since the party has had his opportunity to
cross-examine, the primary objection to hearsay evidence-lack of op-
portunity to cross-evemine the declarant-is not applicable. On the other
hand, paragraph (2) does not make the former testimony admissible
where the party against whom it is offered did not have a similar inter-
est and motive to cross-examine the declarant. The determination of
similarity of interest and motive in cross-examination should be based
on practical considerations and not merely on the similarity of the

party's position in the two cases. For example, testimony contained in
a deposition that was taken, but not offered in evidence at the trial,
in a different action should be excluded if the judge determines that
the deposition was taken for discovery purposes and that the party did
not subject the witness to a thorough cross-examination imeause he
sought to avoid a premature revelation of the weakness in the testimony
of the witness or in the adverse party's ease. In such a situation, the
party's interest and motive for cross-examination on the previous occa-
sion would have been substantially different from his present interest
and motive.

Section 1291 supersedes Code of Civil Procedure Section 1870(8)
which permits former testimony to be admitted in a civil case only if
the former proceeding was an action between the same parties or their
predecessors in interest, relating to the same matter, or was a former
trial of the action in which the testimony is offered. Section 1291 will
also permit a broader range of hearsay to be introduced against the
defendant in a criminal action than has been permitted under Penal
Code Seetion 686. Under that section, former testimony has been ad-
missible against the defendant in a criminal action only if the former
testimony was given in the same action-at the preliminary examina-
tion, in a deposition, or in a prior trial of the action.

Subdivision (b) of Section 1291 makes it clear that objections basett
on the competence of the declarant or on privilege are to be determined
by reference to the time the former testimony was given. Existing Cali-
fornia law is not clear on this point; some California decisions indicate
that competency and privilege are to be determined as of the time the
former testimony was given, but others indicate that these matters are
to be determined as of the time the former testimony is offered in evi-
dence. See Tentative Recommendation and a Study Relating to the
Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 8 Cat.
LAN REVISION ComseN, Re., REC. & STUDIES Appendix at 581-585
(1964).

Subdivision (b) also provides that objections to the form of the ques-
tion may not be used to exclude the former testimony. Where the for-
mer testimony is offered under paragraph (1) of subdivision (a), the
party against whom the former testimony is now offered phrased the
question himself; and where the former testimony is admitted under
paragraph (2) of subdivision (a), the party against whom the testi-
mony is now offered had the opportunity to object to the form of thC
question when it was asked on the former occasion. Hence, the party
is not permitted to raise this technical objection when the former testi-
mony is offered against him. MJN 1912
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Section 1292

We recommend the following amendment:

§ 1292. Former testimony offered against person not a party to
former proceeding

1292. (a) Evidence of former testimony is not made inad-
missible by the hearsay rule if:

(1) The declarant is unavailable as a witness;
(2) The former testimony is offered in a civil action or

against the prosecution in a criminal action; and
(3) The issue is such that the party to the action or pro-

ceeding in which the former testimony was given bad the
right and opportunity to cross-examine the declarant with an
interest and motive similar to that which the party against
whom the testimony is offered bas at the bearing.

14--Eseept-ter-ebdeetieas-basedrea-eempeteney-er-privilege

whieh-d4d-aet sextet -at-the -time-Wie-fermer -teetAmoxy-was-givesi'

the ibI The admissibility of former testimony under this

section is subject to the sane limitations and objections as

though the declarant were testifying at the hearing, except that

former testimony offered under this section is not subject to

objections based on competency or privilege which did not exist

at the time the former testimony was given.

-37- MJN 1913
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Section 1410

We recommend the following amendment:

1410. A-writimg-is-suffieieatly-autheatteated-to-be

reeeived-in-evidenee-if-there-is-any-evtdenee-sufficient-te

sustatn-a-ftedieg-et-the-autheatieity-e-the-wcitingt-aud

Nothing in this article shall be construed to limit the means

by which the-autheatietty-et a writing may be shwa authenticated

or proved.

Section 1414

We recommend the following amendment:

1414. A writing may be authenticated by evidence that:

(a) The party against whom it is offered has at any time

admitted its authenticity; or

(b) The writing te-predueed-frem-the-eusteiy

ef-the-party-agaiast-whem-it-ts-effered-and has been acted upon

by him as authentic.

Section 1415

We recommend the following amendment:

1415. A writing may be authenticated by evidence of the

authenticity genuineness of the handwriting of the maker.

Section 1417

We recommend the following amendment:

1417. The authentielty genuineness of handwriting, or

the lack thereof, may be proved by a comparison made by the trier

of fact with handwriting (a) which the court finds was admitted

-38-
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or treated as authentic genuine by the party against whom the

evidence is offered or (b) otherwise proved to be authentie

genuine to the satisfaction of the court.

Section 1418

We recommend the following amendment:

1418. The authentieity genuineness of writing, or the

lack thereof, may be proved by a comparison made by an expert

witness with writing (a) which the court finds was admitted or

treated as authentie genuine by the party against whom the

evidence is offered or (b) otherwise proved to be autkentie

genuine to the satisfaction of the court.

Section 1419

We recommend the following amendment:

1419. Where a writing whose genuineness is sought to be

intredueed-in-evidenee proved is more than 30 years old, the

comparison under Section 1417 or 1418 may be made with writing

purporting to be authentic genuine, and generally respected and

acted upon as such, by persons having an interest in knowing

whether it is authentic genuine .

Title of Article 3, Chapter 1, Division 11 (commencing with Section 145q

We recommend the following amendment:

Article 3. Presumptions Affecting Acknowledged Writings

and Official Writings

Section 1562

We recommend the following amendmenti

-39-
MJN 1915



1562. The copy of the records is admissible in evidence to

the same extent as though the original thereof were offered and

the custodian had been present and testified to the matters !hated in

the affidavit. The affidavit is admissible in evidence and the natters

stated therein pursuant to Section 1561 are presumed true. When

more than one person has knowledge of the facts, more than one

affidavit may be made. The presumption established by this

section is a presumption affecting the burden of tweet' producing

evidence.

Comment. Section 1562 supersedes the provisions of Code of Civil

Procedure Section 1998.2. Under Section 1998.2, the presumption provided

in this section could be overcome only by a preponderance of the evidence.

Section 1562, however, classifies the presumption as affecting the burden

of producing evidence only. See EVIDENCE CODE §§ 603 and 6o4 and the

Comments thereto. Section 1562 makes it clear, too, that the presumption

relates only to the truthfulness of the matters required to be stated in

the affidavit by Section 1561. Other matters that may be stated in the

affidavit derive no presumption of truthfulness from the fact that they

have been included in it.

-40-
MJN 1916
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