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rqertgih portions of the Evidence Code; we have not attempted to

#34(L) 5/11/64

Memorandum 64-30

Subject:. Study No, 34{L})-~Uniform Rules of Evidence (New
Evidence Code)

We are sending you with this memorandum a preliminary draft
of the new Evi@ence Code. This draft contains the various
Uniform Rules as revised_by the Cummission, together with various
provisions of existing law which we plan to include in the
Evidence Code. ({We have made a few changes in the revised rules
in order to insert them in the code.)

In some cases, the Commission has not considered provisions
that are included in the Evidencs Code. We will be preparing
memoranda to indicate the problems that these provisions present.
Some of these problems can be identified only after we havé
received additicnal portions cof Professor Degnants study.

In other cases, we have meraly outlined the content of

eipréss the substance of the sections that will be included in
the code. These portions of the Evidence Code will be drafted
after we have considered Professor Degnan's research study and
additional mgmorgnda prepared by the staff, |

The organization of the Evidence Code is tentative. We
may figﬂ that fﬁrthgr study of wvarious provisions will require
reorggQization. For example; Professor Degnan suggests (Part IV

of his étudy) that the material on weight of evidence be includec
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‘the definitions division of the Vehicle Code.

in the Division of the Evidence Code relating to Burden of

Producing Evidence, Burden of Proof, and Presumptions, whereas

we have tentatively included this matsrial in the General

Provisions Division of the Evidence Zode.

We have checked with the Legislative Counsel concerning
whether this material would properly constitute a new code. He
had no objections, and noted that the Commercial Code was nmade
& nhew code,

We also checked with the lLegislative Counsel concerning
the numbering system to be used in the new code. Although the
staff would prefer a numbering systeﬁ that allows room for
expansion without resorting to w17 or "a¥ following section
numbers, the Legislative Counsel prefers a system that numbers
sections in cgnsecutive order. We have followed the preference
of the Legislative Counsel on this matter with one axceptinﬁ:
We havg numberqdrthe 55ctions in the definitions division by

five rgther ilan one; and we find that this system was used for

~ We also requested the Legislative Counsel %o provide us with
the expert assistance of hls office on the organization of the
new code. He has agreed;“if time permits, to provide us with
such assistance sometime after June 15. After this review by
his qfficé, we may find revigions in organization of the code
are needed, )

At the May meeting, we will request that the Commission

tentatively approve the organization of the new code, subject
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to revisions to be made later as further research indicates
that sgch revisions are needed. Accordingly, we sugge= that
you read “he new evidence code with care prior to ths riceting.

Attached (gold sheets) is a revised schedule on thisz
project.

Respectfully submitted,

John H. DeMoully
Executive Secretary




EVIDERCE CODE

DIVISICN 1. PRELIMINARY PROVISICNS AND CONSTRUCTICN [§§ 1-1k)
DIVISICON 2. WCRDS AND PHRASES DEFIHED [§§ 100-265)

DIVISICN 3. GENERAL PROVISIONS [§% 300-Lhg]
Chapter 1. Applicability of Code [§ 300]
Chapter 2. Crder of Proof [§ 310]
Chapter 3. @Questions for Judge and Jury [§§ 320-330]
Chapter I, Admitting and Excluding Evidence [33 350-LC6E]
Article 1. General Provisions [§§ 350-301]
Article 2. PFPreliminary Determinations on Admissibility
of Evidence [§§ 40O-L06]
Chapter 5. Weight of Evidence [§§ k10-439]
Chapter 6. Instructing Jury on Effect of Evidence {§§ Ll4o-L4k9]

DIVISION L. JUDICIAL NOTICE [§§ 450-h58]

DIVISION 5. BURDEN OF PRODUCING EVIDENCE, BURDEN OF FROCE, AND PRESUMFTIONS
(Contained in tentative recommendation) [§§ 500-667]

Chepter 1. Burden of Precducing Evidence (§ 500]

Chapter 2. Burden of Proof [§§ 510-522}
Article 1. Gemeral [§§ 510-511]
Article 2. Burden of Proof on Specific Issues [§§ 520-522]

Chapter 3. Presumptions [§§ 6C0-667]
Article 1. General [§§ 600-607]
Article 2. Conclusive Presumptions [§§ 620-624)
Article 3. Presumptions Affecting the Burden of Preducing Evidence

[§§ 630-646]

Article 4, Presumptions Affecting the Burden of Proof [§§ 660-667]

DIVISION 6. WITNESSES [§§ 700-795]
Chapter 1. Ccmpetency [8§§ TCo-T04)
Chapter 2. Cath and Confrontation [§§ T710-711]
Chapter 3. Expert Witnesses [§§ 720-733]
Article 1. Expert Witnesses Generally [§3 720-724]
Article 2, Appointment of Fxpert Witness by Court [§§ 730-733]
Chapter 4, Interpreters [§§ T750-752]
Chapter 5. Methed and Scope of Bxamination [5% 760-773}
Chapter 6. Testing Credibility [§§ 780-795]

DIVISION 7. OFINICN TESTIMONY AND 3CIENTIFIC vIDENCE [§8 800-896]
Chapter 1. Expert and Other Opinicn Testimony [3§ 800-871]
Article 1. Expert and Otler Opinion Testimony Generally {§§ 800-80%5]
Article 2. Opinion Testimony in Eminent Domain Cases (§ 830]
Article 3. Opinion Testimony on Particular Matters [§§ 870-871]
Chapter 2. Blocd Tests to Determine Paternity [$§ 890-896)

-le
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DIVISION 8. FPRIVILEGES [§§ 900-10501
Chapter 1. Definitions [§§ €00-905]
Chapter 2. Applicability of “ivision [§ 910]
Chapter 3. General Provisions Relating to Privileges (§§ 911-.920]
Chapter 4. Particular Privilezes [§§ 930-1060]

Article 1.
Artiele 2.
Article 3.
Artiecle 4,
Article 5.

Article 6.
Article T.
Article 8.
Article 9.

Artiecle 10.
Artiecle 11.

Privilege of Defendant in Criminal Proceeding [§ 930]
Privilege Azainst Self-Incrirination [§§ 9kO-g48]
Lawyer-Client Privilege [§§ £50-G64]

Privilege Not to Testify Against Spouse [§§ 970-973]
Privilege Tor Confidential ihrital Commumications
(§§ 980-987]

Physician=Fatient Privilege (§§ 950-1C06]
Psychotherapist-Patient Privilege [§§ 1010-1024]
Priest-Penitent Privileges [§§ 1030-1034]

Official Information and Identity of Informer

[§§ 10k0-10k2]

Political Voie [§ 1050C]

Trade Secre: [§ 1CE0]

DIVISICN 9. EVIDENCE AFFECTED OR LiCLUDED BY EXTRINSIC POLICIES [§§ 1100-1155}
Chapter 1. Evidence of Character, Habit, Custcm, or Usage [§§ 1100-110L}
Chapter 2. Cther Evidence Affected or Excludec by Ertrinsic Policies

[§§ 1150-1155]

DIVISION 10. HEARSAY EVIDENCE (86 12C0-1295]
Chapter 1. General Provisions [§§ 1200-120k]
Chapter 2, Exceptions to the Iearsay Rule [§§ 1250-1295]

DIVIZION 11. WRITINGS [§§ 1kco-19501
Chapter 1. Writing Indispensasble [§§ 1400-1402]
Chapter 2. Authentication [§0 1410-1416]
Chapter 3. Best Evidence Rule [§§ 1420-1422]
Chapter 4. Parole Evidence Rule [§ 1430]
Chapter 5. Proof of Content or Execution [§§ 1450-155k]

Article 1.
Article 2.
Article 3.
Article k.
Article 5.
Article 6.

Artiele T.

General Provisions [§§ 1450-1%53]

Photographic Copies of Writings [§§ 1460-1461]
Business Records [§§ 1470-1171]

Church Records [§§ 1480-1485]

Hospital Records [§§ 1450-1406]

Reports of Fresumed Death, Missing in Action, and
the Like [§% 1500-1502]

Particular Vritings (0§ 1550-155L1]

Chapter 6. Records of Medical Studies [§ 195C]
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EVIDENCE CODE 1-4

DIVISION 1. PRELIMINARY PROVISICONS AND CONSTRUCTION

1. Short title.

1. This code shall ée known as the Evidence Code,

‘2. Common lew rule construing code abrogated.

2. The rule of the common lai, that statutes in derogation thereof
are w0 be strictly construed, has no applicetion to this code. The code

establishes the law of this State respecting the subject 4o which it

relates, and its provisions and all proceedings under it are to be liberallv

consirued, with a view to effect its objects and to prromote justice.

3. Continuation of existing law.

3. The provisions of this code, insofar as they are substantially the

same 4s exisﬁing provisions relating to the same subject matter, shall be
construed as yestatements and continustions thereof and not as new enaci-

ments,

L, Pending proceedings and accrued rights.

k., No action or proceeding commenced before this code takes effect,

ant no right accrued, is affected by the provisions of this code, but all

procedures thereafter teken therein shsll conform <o the provisions of this

code so far as possible.
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5-9
5. Constitutionslity.

5. If any provision of this code or its application to any person
or circumstance is held unconstitutional, such decision shall not affect
any other provision or application of this code which can be given effect
witiiout the unconstitutional provision or application, and to this end the

provsisions of this code are declared to be severable,

6. C(Construction of code.

6. Unless the provision or the context othervise requires, these
preliminary provieions and rules of construction shall govern the construction

of thls code,

7. Effect of headings.

T. Division, chapter, and ariicle headings do not in any manner

affect the scope, meaning, or intent of the provisions of this code. ,

8. References to statutes.

8. Whenever any reference is made to any portion of this code or of
any other law, such reference shall apply to all smendwents and additions

herctofore or hereafter made.

n

9. "Chapter,” "article," "section,"” "subdivision," and "paragraph.

©. (a) ™"Chapter" means & chapter of the division in vhich that term
occurs unless otherwise expressly mentioned.

(b) "Article" means an article of the chapter in vhich that term occurs
unless some other article is expressly mentioned.

{c) "Section" means & section of this code unless some other statute
is e:xpressly menticned.
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9-1k

(a) "Subdivision" means a subdivision of the section in which that
term occurs unlegs some other seciion is expressly nenticned.
{e) "Paragraph' means a para;raph of the subdivision in which that

tern cccurs unless some other subdivision is expressly meniioned.

10. Construction of tenses.

10. The present tense includes the past and fuiure tenses; and

the future, the present.

1l. Construction of genders.

11. The masculine gender inclufles the feminine and neutg:.

12. Construction of singular and plural.

12. The singwlar number includes the plural; and the plural, the

sinjular,.

13. "Shall" end "may."

13, "Shall" is mandatory and "may" is permissive.

l#. hen code takes effect.

14, This code tekes effect cn July 1, 1966.

~102-
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100-125

DIVISION 2. WORDS AND PHRASES DEFINED

100. Application of definitions.

100. Unless the provision or context otherwise requires, these

definitions govern the cousuzueticn of this ccde.

105. Action.

105. "Aetlon" includes a civil action or proceeding and a criminal

action or proceeding.

110. Burden of producing evidence.

110. "Burden of producing evidence" means the obligation of a party
to introduce evidence sufficlent to avold a preemptory finding against hin

as to the existence or nonexistence of a disputed fact.

1i5. Burden of proof.

115. "Burden of proof" means the obligation of a party to meet the
requirements of & rule of law that the fact be proved either by a preponderance
of the evidence or by clear and convineing evidence or beyond a reasorable |
doubt, as the caze may be. Burden of prooi 1s synonymous with "burden of
persuasicn,” Unless a rule of law specifically requires otherwise, the

burden of proof requires p-of by & preponderance of the evidence.

120. Civil action.

120 "¢ivil action” means a civil action or proceeding.

125, Conduct.

125. "Conduct" includes all active and passive behavior, both verbal

and non-verbal.
=200
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130-160

130. County.

130. "County" includes "e¢ity and county."

135. Court.

135. "Court" means the Supreme Court, a district court of appeal,
superior court, muniecipal coart, or justice court, but does not include a

grand jury.

140. Criminal action.

140, "Criminal asction" means & criminal action or proceeding.

1h5,. Declarant.

145. "Declarant” is a person who makes a statement.

150. Evidence.

150. '"Evicence" means testimony, writings, material objects, or other
things presented to the senses that are offered t0 prove the existence or

nonexistence of a fact in judicial or faect finding tribunals.

155. Fipding of fact, finding, finds.

155. "Finding of fact," "finding," or "finds" means the determimation
from evidence or judicial notice of the existence or nonexistence of a fact.
A ruling on the admissibility of evidence implies whatever supporting finding
of fact 1s prerequisite thereto; a separate or formel finding is unmecessary

unless regquired by statutc.

160. Governmental subdlvisilon.

160. "Covernmental subdivision" means . . . .

-201~
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165-205
165. The hearing,

165, '"The hearing" means the hearing at which the question concerniug
the admissibility of evidence under a statute section is ralsed, and not

some earlier or leter hearing.

170. Hearsay evidence.

170. '"Hearsay evlidence' is evidence of a statement made other than by
g witness while testifying at the hearing that is offered to prove the truth

of the matter stated.

175. Judge.

175. "Judge" includes a court commissioner, referee, or similar officer,

authorized to conduct and corducting a court proceeding or court hearing.

180. Cath.

180. "oath" includes sffirmation.

185. Perceive.

185. TMPercelve' means acquire knowledge through one's senses.

;90. Ferscn.

190. '"Person" includes a corporation as well as a natural person.

195. Personal property.

195. "Personal propertv” inciudes money, goods, chattels, things in

action, and evidences of debt.

200, Property.

200. "Property” inciudes both real and perscnal property.

205. Proof.

205. "Proof" is the establishment of a fact by evidence.
-2C2~
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210-235

210. Public employee.

210. "Public employee’ means an officer, agent, or employee of the

United States or of a public entity.

215. Public entity.

215. "Public entity” includes a etate, ccunty, city, distriet, public
authority, public agency, avnd any other political subdivision or political

corporation.

220. Real property.

220. "Real property” 1s coextensive with lande, tenements, and

hereditaments.

225. Relevant evidence.

225. "Relevant evidence' means evidence having any tendency in reason
to prove or disprove any disputed faet that is of consequence to the deter-
minztion of the action, including the credibility of a wiltness or hearsay

declarant.

230. FRule of law.

230. '"Rule of law" includes constitutional, statutory, and decisional

lasr.

235. State.

235, "State" mean. the State of California, w:less applied Lo the
different parts of the United States. In the latier case, it includes the

Distriet of Columbis and the territories.

-203-
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2ho-255
2L0,  Statement.

2o, "Statement means not ouly an oral or written expression but
also non-verbal conduct of z person intended by him as a substitute for

words in expressing the matter stated.

25, Statute.

25, "Statute" includes a constitutional provision.

250, Teier of fact.

350, "Trier of fact' means a judge when he is trying an issue of

fact other than one relating 4o the zdmissibility of evidence and a jury.

255. Unavailable as a vitness,

255, (a) Except as otherwise provided in subdivision (b), "unavailable
as a vitness" means that the declarant is:

(1) Fxempted on the ground cf privilege from testifying concerning the
matter to vwhich his statement is relevant.

(2) Disgualified from testifying to the matter.

(3} Dead or unable to attend or to testify at the hearing because
of then existing physical or mental illness or infirmity.

(4) Absent beyond the jurisdiction of the court to campel his attendance
by iis process.

(5) Absent from the hearing and the proponent of his statement has
exercised reascnable diligence but has been unable tc procure his attendance
by subpens.

(6) Absent from the hearing because of imprisonment and the court is

unatvle to compel his attendance st the hearing by its process.

-204-
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255-265

{v) & dsclavent is no unavﬁiihbie as a witneos:

(1) If the exempticn, disquaiification, death, inability, or absence
of the declarant is due to the procurement or wrongdoing of the proponent of
his statement for the purpose of preventing the declarant from attending or
testifying; or

(2} If uwnavailability is claimed because the declarant is absent beyond
the jurisdiction of the court to compel appearance by its process and the
deposition of the declarant could have been taken Uy the propoment by the

exercise of reasgonable diligence and without undue hardship or expense,

260, Verbal.

260, "Verbal" ineludes both oral and written words,

265, Uriting.

265. '"Writing" means handwriting, typewriting, printing, photostating,
photographing, and every other means of recording upon any tangible thing
any Torm of communicetion or representation, including letters, words, pic-

tures, souads, or symbols, or corlbinaticns thereof.

-205-
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300.

300-310

DIVISION 3. GENERAL PROVISIONS

CHAFTER 1. AFPPLICABILITY COF CODE

Applicabllity of code.

300. Except as otherwlse provided by statute, this code applies

in every proceeding, both criminal and civil, conducted by a court in which

evidence is introduced, including proceedinge conducted by a court

comissioner, referee, or similar officer.

310.

CHAFTER 2. ORDER CF PRCOF

Order of proof.

[Substance of CCP 2042 to be inserted here. Section will be Adrafted
after Commission has considered research study. Section 2042 reads:

2042. The order of proof rust he regulated ty the sound
discretion of the Ccurt. Crdirarily, tle perty teginning the
cese tust exhaust his evidence before the otker perty tegins. ]

[Cection 2042 may duplicate Codc of Civil Procedure Section 601.
If so, the chapter on order of proof could be eliminated unless
it is necessary for criminal cases.)

-~ 300-
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320-330
CHAPTER 3. QUZSTIONS FOR JUDGE AND JURY

[Substance of CCP 2102 to be inserted here. Section will be drafted
after Commlission has considered research study. Section 2102 reads:

2102. All gquestions of law, including the admissibility of
testimony, the facts preliminary to such admission, and the construction
of statutes and other writings, and other rules of evidence, are to be
decided by the Court, and all discussions of law addressed to it.
Whenever the knowledge of the Court is, by this Code, rade evidence
of a fact, the Court 1s to declare such knowledge to the jury, who

320. GQuestions of law for court.
are bound to accept it.]
321. Detexmination of foreign law.

321. Determination of the law of a foreign country or a goverrmental

subdivision of a foreign country is a question of law to be determined by

the court.

If such law is applicable and if the Jjudge is unable to determine

it, he may, as the ends of justice require, either (a) apply the law of

this State if he can do so consistently with the Constitution of thils State

and of the United States or () dlsmiss the action without prejudice.

330.

Jury as triler of fact.

[Substance of CCP 2101 to be inserted here, Section will be drafted
alter Commission has considered research study. Sectlon 2101 reads:

2101. All guestions of fact, where the trial 1s by jury, other
than those mentioned in the next section, are to be decided by the
Jury, and all evidence thereon is to be addressed to them, except

when otherwise provided by this Code. ]

-301-
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350-353
CHAPTEE 4. APMITTING AND EXCLUDING EVIDENCE

Article 1. General Provisions

350, Only relevant evidence admissible.

350. o evidence is admissihle except relevant evidence.

351. Admissibility of relevant evidence.

351. Except as ctherwise provided by statute, all relevant evidence

is admissible.

352, Discretion of judaze to exclude evidence.

352, (a) The judee mey in his discretion exclude evidence if he
finds that its probative wvalue is substantilally ocutwelghed by the fact that
its admission will {1) necessitate undue consunmtion of time or {2) create
substantial danger of undue prejudice or of confusing the issues or of
misleading the jury.

(b} The judge mey stop the production of further evidence upon any
particular point when the evidence upon it 1s already so full as to preclude

reasonable doubt.

353, Effect of erroneocus admission of evidence.

353. A wverdict or finding shall not be set aside, nor skall the
Judgment or decision based thereon be reversed, by reason of the erroneous
admissicn of evidence unless:

(a) There appears of record an objection to or a motion to strike
the evidence timely made and so stated as to make clear <he specific ground

-302~
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353-390

of the objection or motion; and

(b) The court wnich passes upon the effect of the error or errors
is of opinion that the admitted evidence should have been excluded on the
ground stated and probably had o substantial influence ip trimglng aboul the

verdict or finding.

354. Effect of erroneous exclusion of evidence.

354. A wverdict or finding shall not be set aside, nor shall the
Judgment or decigion based thereon be reversed, by reason of the erroneous
exclusion of evidence unless the court which passes upon the effect of
the error or errors is of opinlon that the excluded evidence would probably
have had a substantial Influence in bringing about a different verdict or
finding and it gppears of record that:

(a) The substance, purpose, and relevance of the expected evidence
was made known to the judge by the questions asked, an offer of proof, or
by any other means; or

{(b) ‘The rulings of the judge made compliance with sutdivision (a)
futile; or

(c} The evidence was sought by guestions asked during cross-exsmination.

355. Limited admissibility.

355. When evidence is admissible as to one party or for ome purpose
end is inadmissible as to arother party or for another purpose, the judge
upon request shall restrict the evidence to its proper scope and instruct
the jJjury accordingly.

39C. Entire act, declaration, couversation or wrlting ray be brought out
to elucidate part offered.

[Substance of CCP 1854 will be inserted hare. Section will be drafted

-303-
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390-402

after research study is reviewed. Section 1854 reads:

1854, When part of an act, declaration, conversation, or writing
is given in evidence by one party, the whole on the same subject may be
ingquired into by the other; when a letier is read, the answer may
he given; and vhen a detached act, declaration, conversation, or
writing Is given in evidence, any other act, declaration, conversation,
or writing, which is recessary to make it understood, may also be glven
in evidence.]

291l. Object related to fact in issue.

[Substance of (CP 1554, if vetained, will be inserted here. Section
will be drafted aftor research study 1s reviewed. Section 1954 reads:

195k, Whenever an object, cognizeble by the senses, has such a
relation to the fact in 2ispute as to afford reasonable grounds of
belief respecting it, or to make an item in the sum of the evidence,
such object ray be exhibited to the jury, or its exisfence, situation,
and character may te preved by witnesses. The admission of such
evidence must be regulated by the sound discretion of the Court.]

Article 2. Preliminary Determinations cn /Ldmiscibilipy cf .Tvidence

400. "Preliminary fact" defined.

h00. As used in this article, "preliminary Tact” means a fact upon
the existence of which depends the admissibility or irnadmissibllity of
evidence, the qualification or disqualification of a person to be & witness,

or the existence or nonexistence of a privilege.

kol. '"Proffered evidence” defined.

Lkol. As used in this article, 'proffered evidence" means evidence,
the admissibility or insdmissibility of which is dependent upon the existence

or nonexistence of a preliminary fact.

Lo2. Procedure for determining existence of prelimirary fact.

4o2. (a) wWhen the eristence of a preliminary fact is disputed, its

existence or nonexistence shall be determined as provided in this article.

~304- MJIN 1196




L4{O2-403

{b) On the admissibility of a confession or admission of a defendant
in a criminal action, the Judge shall hear and determine the guestion out
o the presence and aearing of the jury unless ostherwise requested by the
defendant. On the admissibility of oiher evidence, {he judge may hzar and
determine the guestion out of the presence or hearing of the jury.

{e¢) In determining the existence of a preliminary fact under Section
4oh or 405, exclusionary rule: of evidence do uot apply except for Section
352 ard the rules of privilege.

403. Determination of yreliminary fact where relevancy, personal knowledge,
or suthenticity is disputed.

403. (a) The proponent cf the proffered evidence has the burden of
producing evidence as o the eristence of the preliminsry fact, and the
proffered evidence is Iradmissible unless the judge finds that there is
evidence sufficient to suestain a finding of the existence of the preliminary
fact when:

(1) The relevance of the proffered evidence depends on the existence
of the preliminary fact;

(2) The preliminary fact is the personal knowledge of the witness con-
cerning the subject matter of his testiwony;

{3) The preliminary fact is the authenticity of a writing; or

(4) The proeffered evidence 1s of a statement or other conduct by a
particular person and Lre dispmied preliminary fact is whether that person
made the statement or so coaducted himseirfl.

(b) The judge may admit corditiorally the proffered evidence under this
section, subject tu the evidence of the preliminary Ffact being later supplied

in the course of the trial.

..305_
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S
(¢) If the judge admits the proffered evidence under this section:
(1) He may, and on request shall, instruct the jury to determine the
existence of the preliminary fact and to disregard the evidence unlees the
Jury finds that the preliminary fact exists.
(2) Be shell instruct the jury to disregard the proffered evidence if
he subsequently determines that a jury could not reascuably find that the

preliminary fact exists.

4olh. Determination of whether evidence is ineriminatory.

4oLk, Whenever the proffered evidence is claimed to be privileged under
Article 2 {commencing with Section S0} of Chapter 4 of Division 8, the
perscn claiming the privilege hes the burden of showing, that the proffered
evidence might ipérimifnte him 25 provided in Sechtion 9403 and
the proffered evidence is Inadmissiible unless it clearly appears to the judge
that the proffered evidence cannot possibly have a tendency to incriminate

the person claiming the privilege.

4o5. Determination of preliminary fact in other cases.

LO5. Excepb as otharwisge provided ian Sections 403 and LOk:

{a} VWhen the existence of a prelininary fact is disputed, the judee
shall indicate which perty has the burdzn of producing evidence and the
burden of proef on the issue as implied by the rule of law under which the
guegtion arises. The judg= shall determine the existence or nonexistence of
the preliminary fact and shall admit or exclude the proffered evidence as
reguired by the ruie of iaw under which the questicn arises.

{v) If a fact in issue in the aciion is also a preliminary fact, the

judge sball not inform the jury of hies determination of the preliminary fact.
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The Jury shall make its determination of the fact without regard to the
determination made by the judge. If the proffered evidence is admitted,
the Jjury shall not be instructed to disregard the evidence if its determinetion

of the fact differs from the judge's determination of the preliminary fact.

Lo6. Evidence affecting welsht or credibility.

406. This erticle does not limit the right of a partv to introduce

before the trier of fact evidence relevant to weight or eredibility.

CoAPLR 5. WLIGHT OF wvVIDSNCE

Note: This chapter will be {rafted after the resesarch study
covering the subject matter of this chapler has been considered by the
Cerinission. The sections in this chapter will tesin with Secticn Lo,
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CHAPTER 6. INSTRUCTING JURY ON EFFECT OF EVIDENCE

Y10, Certain instructions reguired on proper occasiors.
4Y41. Power of jury not arbitrary.

L2, Not bound by number of witnesses.

L43, Witness whose testimony 1s false in part.

L, Testimony of an accomplice.

4L5. Oral admissions,

W6, Burden of proof.

hk?. Party having powesr to produce. hetter evidence.

[Sections 440 to LLUT will be based on CCP 2061l. These sections
will be drafted after the Commission has considered the research
study.]
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DIVISION &, JUDICTAL NOTICE

EBO. Judicial notice may be taken only as authorized by ctatute.

450, Judicial notice may not ve taken of any uoiter unless authorized

or wrequired by statute.

451. Hacters which must te judicially noticed.

hgy,  Judicial notice shall be taken ¢f:

(a) The decisional, constiitution, and public statutory law of the

United States and of every state, territory, and possession of the United

States.

(b} Any matier made a subject of judicial noiice by Section 11383,

11525 or 18576 of the Government Code or by Section 307 of “itle b of the

United States Ccde.
(e) Rules of court of this Siate and of the United Lustes.
{¢) Tacts and propositions of generalized Irncvledge that are so

universally known that they cannot veasconably be ihe subject of dispute.

hgp, Matters which nay be judicially noticed.

Ls2, Judicisl notice mey be zken of the folloving matters to the

extent that they are not embraced writh Section L5i:

(a) Resolutions and private acts of the Conpgress of the United States

ant. of the legislature of any stave, territory, or oossession of the United

Scates.

(v) Legislative enactments and regulations of sovernmental subdivisions

or azencies of (1) the United States and (2) any stcle, territory, or

400~
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poscession of the United States.

{c) Official acts of whe lesislative, execuci ¢, and julicial depart.-
rencs of this Ltate and of the Unitec Ziates.

(1) Tecords of any ccurt of this State cr of he United States.

(e} The lav of forei.n counivies and governmerm.zl subdivisions of
foreisn counurles.

{(F} ©Gpecific facts and propositions that are of such common knowledge
wivhin the territorial jurisdicticn cof the court thal they cannot reasonably
be the subject of dispute and are capable of lmredlate ant accurate

devermination by resort to sources of reasonably indiswvutaitle asccuracy.

L53.  Compulsory Judicial notice upol reguest.

h53. {a) Freewt as provided in subdivision (L), Judicial notice shall
te taken of each metier specified Ln Section h52, it a party requests it and:

(1) Furnishes the judge cufiicient informatica o ensdle him o take
Judicisl notice of the matter; and

(2} Gives each adverse party sufficient notice of he request,
through the pleadings or ocherwise, to enable such adverse party to prepare
to neest whe request.

{b) Judicial notice need nc: ve taken under cubdivision {a) if:

{1) ’n adverse varty disputes the propriety ol taking such notice
cr whe tenor therasl- and

{2) 'The party requesting thet judicial notice be taken fails to
persuvade the judge as to the propriety of taking such notice and as tio

the -tenor thereof,
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L5,  Information that may be used in taking Jjudicicol notice.

Lzl In determining the propriety of teking ;vidiclal notice of a
macier or the tenor thereof:

() Any source of pertinent iaformationh, including the advice of
persons learned in the subject matier, may be consvliied or used, whether
or nct furnished by a parcy.

(b)Y No exclusicnary rvle encent a valid elain of privilege shall

aply.

455, COoportunity %o present information to judze.

Lss. {a} Before judicial notice of any matter specified in Section
152 ney be taken, the judge shall offord each party reasonable opportunity
to present to him informetiion relevant to (1) the propriety of taking
judicial notice of the matéer and (2£) the tenor of <he matier to be noticed.

{(b) TWith respect to any matier specified in Jection L52, if the
Julze resorts to any source of information not received in cpen court,
including the advice of persons learned in the subject maiter, such
infeimation and its scurce shall be made a part of ©the record in the action,
and tlhe judge shall afford each pariy reasonable opnortunity to meei such

information before judicial notice of the matier mey Le taken.

456, HNoting for record matter ‘udicially noticed.

L6, If a metter judicially noticed is other than 2 mabter specified
in sundivision (a) of Jection 451, the judge shall &% the earliest
praciicable time indicate for the record the matter vhich is judicially

nouiced and the tenor thereof.
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457. Instructing jury on matiers noticed.

457, If a matter jucicially noticed is a mavier vhich would otherwise
have een Tor determination by the jury, the judge moy and upon reguesti shall

ingeruet the jury to accept as 8 Tact the matter co noticed.

458, Judicial notice in proceedingc subseguent to tirial.

158, (&) The failurs or refusal of the judge to take judicial notice
cf a matier, or to instruct the jury wiitlh respect to the matter, dees not
preclude the Judge from taking julicial notice of the matter in subsequent
vroceedings in the actiom.

{b) 'The reviewing court shall judielally notice each matter specified in
Sections 451 and 452 that the judge vwas required to noiice under Section
k51l or 453. The revievwing court may judicially notice any watter specified
in Saction 452 and hes the same porer as the judge wnder Section 321. The
revicuing court may judieially noilce a matter in a tenor dlifferent from
that noticed by the judge.

{c) In determining the propriety of taking judicial notice of a
ratier or the tenor thereof, the reviewing court has the same power as the
juize under Section LSh.

(a) The judage wur reviewing court teking Judiclal notice under this
scction of a matter specified in Scction 452 shall comply with the provisions
of [wotion 455 if the matter was not theretofere julicially noticed in the
action.

{e) In determining the progriety of taking judicial notice of a
ma:icr specified in Section 452, or ihe tenor thereof, il the reviewing

covry resorts to any source of information not received in open court or
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not included in the record of the action, ineluding the advice cf persons

learne” in the subject metier, sueh information aud its scurce shall be

5
M
o]
v}
o)

arv of the record in the aciicn, and the revieving court shall
afTerd each party reascnable conportvnizy to meet such information befores

uCicial notice of the matier may wc talen.
J ¥
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DIVISION 5. BURDEN OF PRODUCING LVIDENCE, BURDEN GF' TROOF, AND PRESUMPTIONS

[25 500-699]

[This division will be set out in statutory form in the Tentative
Recormendaticn on Burden of Producing Evidence, Burden of Proof, and

Presumptions. ]
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DIVISION 6. WITNESSES

CHAPTER 1. CCMPETENCY

TC0.  QGeneral rule as to competency.

TO0. Ixcept as otherwise provided by statute, every perscn is
qualified to be a witness and no person 1s disqualified to testify to eny

ratter.

70). Disgqualification of witness.

T01l. A person is disguslified to be a witness if he is:

(a) VIncapable of expressing himself concerning the matter so as to
be understood by the judge and jury elther directly or through interpretation
by one who can understand him; or

{(b) Incapable of understanding the duty of & witness to tell the truth.

T02. Persoral knowledge.

702. {(a) Subject to Section 721, the testimony of a witness concerning
a particular matter is Inadmissible 1f no trier of fact could reasomably find
that he has personal knowledge of the matter.

(b) Evidence of -ersonal knowledge may be provided by the testimony
of the witness himself.

(c) The judge may receive conditionally the testimony of a witness,
subject to evidence of personal knowledge being later supplied in the course

of the trial.
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703. Judge as witness.

703. Ageinst the objection of a party, the judge presiding at the
trial of an actlon may not testify in that trial as a witness. If, after
such objection, the judge finds that his testimony would be of importance,
he shall order the trial to be postwoned or suspended and to take place

before another Jjudge.

TOM. Juror as witness.

T04. ({a) A member of a jury, sworn and empanelled in the trial of
an action, may not testify in that trial as a witness. If the judge finds
that the juror's testimony would be of importance, he shall order the trial
to be postroned or suepended and to take place before another Jury.

{b) This section does not prohibit a juror from testifying as to
matters covered by Section 115C or as provided in Section 1120 of the Penal

Code.

CHAPTER 2. OATH AND CONFRONTATICN

710. Oath required.

710, Ewvery witness before testifying shall take sn oath or make an
affirmation or declarat’nn in the form provided by Chapter 3 (commencing

with Section 2093) of Title 6 of Fart 4 of the Code of Civil Procedure.

711. Confrontation.

[Section to be based on Section 1846 as revised by Commission., Section
to be drafted after Commission has considered research study. Section
1846 as revised reads:
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18L6. A witness esn-be-heard-sply-upen-caih-sr-affirmstieny
ame upon a trial e can be heard only in tue pr2cence end subject
to examination of all the parities, if they choose to attend and
exaridine.

CHAPTER 3. EXPERT WITHESSES

Article 1. Expert Witnesses (enerally

720. GQualification as an expert witness.

720. {a) A person is gualified to testify as an expert if he has
specilal knowledge, skill, experilence, training, or education sufficient to
gualify him as an expert on the subject to which his testimony relates.

(b) Evidence of special kncwledge, skill, experience, training, or
education may be provided by the testimony of the witness himself.

(c¢) In exceptional circumstances, the judge may receive conditionally
the testimony of s witness, subject to the evidence of special knowledge,
skill, experience, training, or education being later supplied in the course

of tihe trial.

Tel. Testimony by expert witness.

721. A person who is qualified to testify as an expert mey testify:

(e) To any matter of which he has personal knowledge to the same
extent (including testimony in the form of opinion) as a person whe is not
an expert.

(b) To any matter of which he has persoral knowledge if such matter
iz within +the scope of his special knowledge, skill, experience, tralning,

or education.
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{c) Subject to Section 801, in the form of opinion upon a subject that
is within the scope of his speclal knowledge, skill, experience, training, or

education. iy

f22. Cross-examination of expert witness.

722. (a) Subject to subdivicion (b), a witness testifying as an
expert may be cross-cxamined to the game extent as any other witness and, in
addition, may be fully cross-examined as to his qualifications and as to the
subject to which his expert testimony relates.

{b) A witness testifying as an expert may not be cross-examined in
regard to the content or tenor of any publication unless he referred to,
considered, or relied upon such publication in arriving at or forming his

opinion.

723. Credibility of expert witness.

723. (a) The fact of the apvointment of an expert witness by the
judge may be revealed to the trier of fact as relevant to the credibility
of such witness and the weight of his testimony.

(b) The compensation and expenses paid or to be paid to an expert
witnese not appointed by the Jjudge is a promer subject of inguiry as relevant

to his credibility and the weight of his testimony.

72k, ILimit on number of expert witnesses.

724, The judge ay, at any time before the trial or during the trial,

limit the number of expert witnesses to be called by any party.

Article 2. Appointment of Expert Witness by Court

730. Appointment of expert by court.
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730-731

730. Whenever it shall be made to appear to any court or judge
thereof, either before or during the trial of any action or proceeding,
civil, crimiral, or juvenile court, pending before such court, that expert
evidence is, or will be required by the court or any party to such action
or proceeding, surh court or judge may, on motion of any pariy, or on motion
of such court or judge, aproint one or more experts to investigate, render a
report as may be ordered by the court, apd testify at the trial of such
action or proceeding relative to the matter or matters es to which such
expert evidence is, or will be required, and such court or Jjudge may filx the
compensation of such expert or experts for such services, if any, as such
expert or experts may have rendered, in addition to his or their services as
& witness or witnesses, at such amount or amounts as to the court or judge

KAy Seem reasonable.

731. Payment of expert appointed by court.

731. In all criminal and juvenile court actions and proceedings the
compensation fixed under Section 730 shall be a charge sgainst the county in
whicli such action or procéeding is pending and shall be paid out of the
treasury of such county on order of the court or judse. In any county in
which the procedure prescribed in this article has been suthorized by the
board of supervisors, on order by the court or judge in any civil action or
proceeding, the compensation so fixed of any medical expert or experts shall
also be a charge against and paid out of the treasury of such county. Except
as otherwise provided in this section, in 81l c¢ivil actlions and proceedings
such compensation shall, in the first instance, be apportioned and charged
to the several parties in such proportion as the court or judge may deterﬁine
and may thereafter be taxed and allowed in like manner as other costs.
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732, Calling and exsmining court appointed expert.

732. Any expert appointed by the court under Section 730 may be
called and examined as a witness by any perty to such action or proceeding
or by the court itself; but, when called, shall be subject to examination
and objection ag tc his competency and gualifications as an expert witness
and a8 Lo his blas. Such expert though called and sexamined by the court,
may be cross-examined by the several parties to an action or proceeding in
such order as the court may direct. When such witness is called and examined
by the court, the several parties shall have the same right to object to the
questions asked and tihe evidence adduced as though such witness were called

and examined by an adverse party.

733. Right to produce other evidence.

T33. Nothing conteined in this article shall he deemed or construed
50 as %o prevent any party to any action or proceesding from producing other
éxyert evidence as to such matter or metiers, tut vhere other expert witnesses
are called by a party to an action or proceeding they shall be entitled to
the ordinaery witness fees only and such witness fees shall be taxed and

allowed in like manner as other witness fees.

CHAPTER 4. INTERPRETERS

750. Rules relating to wiinesses apply to interpreters.

750. An interpreter is subject to all the provisions of law relating

to witnesses.

-605-

MJN 1212



751-752

751. Interpreters for foreign witnesses,

751. {a} When a witness does not undersiand ard epeak the English
language, an interpreter must be sworn to interpret for him.

{b} Any person, resident of the proper county, may be summoned by
any court or Judge to appear before such court or judge to act as an
interpreter in any action. he gummons must be served and returned in like
manner ag a subpena. Any person so summoned who fails to appear at the time

and place named in the surwons 1s guilty of a contempt.

T52. Interpreters for deaf in crimiral and cormpitzicao .coses.

752. (a) As used in this section, "deaf person' means a person with
8 hearing loss so great as to prevent his understanding nortal spoken language
with or without a hearing gid.

(b) In all criminal prosecutions, where the accused is a deaf person,
he shall have gll of the proceedings of the trial interpreted to him in a
language that he can understand by a qualified Interpreter appointed by the
court.

{¢} In all cases where the mental condition of a person who is & deaf
person is belng considered and where such person may be committed to a mental
institution, all of the court proceedings, pertaining to him, shall be interpreted
to him in g langusge that he understands by a gqualified interpreter appointed
by the court.

(4) An interpreter appointed under this sectioniall take an oath that
he will make & true interpretation to the person accused or being examined of
&ll the proceedings of his case in a language that he understends and that he
will repeat such'person's answers to guestions to counsel, court, or jury, in
the English lanzusge, with his best skill and judgment.
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(e} TInterpreters appointed under this section shall be paidé for their

services a reasonable sum to be determined by the court, which shall be &

charge agailnst the county.

T60.

CHAPTER 5. METHOD AND SCCPE OF EXAMINATION

Definitions. {CCP 20&5 and 2046 (part)]

761.

Control by court 6f mode of interrogation. [CCP 2044 (part) and 2066

762,

(part)]

Exclusion of witnesses. [CCP 2043]

763,

Compelling answers. [CCP 2991 and 2065]

T6k4.

Power of court to call witnesses. [new]

765.

Order of examination. [CCP 2045 (last sentence)]

TE6.

leading gquestions. [CCP 20k6 (part)]

167+

Refreshing memory from writing. [CCP 2047]

768.

Examination by opposing party of writings shown to witness. [CCP 2054)

769,

Cross-examination. [CCP 2048])

Til.

Re-emnination [CCF 2050 (udist sentenze, .

Recall of witness previously examined. [CCP 2050 (last two sentences)]
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772-790

Cross-examination of adverse party or witness. [CCP 2055)

773.

Motion to strike nonresponsive answer. [CCP 2056]

780.

[Sections 76O - 773 will be drafted after the research study relating
to the pertinent CCP sections has been considered by the Commiseion. ]

CHAPTER 6. TESTING CREDIBILITY

"Attacking credibility” and "impairing credibility" defined. [new]

781.

Who may attack or impair credibility. [RURE 20(1)}

782.

General rule as to admissibility of evidence relating to credibility.

783.

{new]

Demeanor. [CCP 1847 (part)]

78k.

Contradiction as to facts. [CCP 1847 (part)]

785.

Organic incapacity. [new]

786,

Opportunity to perceive. [new]

787.

Bias and the 1ike. [CCP 1847 (part)]

788.

Corrupt attitude toward case. [new]

789,

Occupation and the like. [new]

790.

Prior inconsistent statement. [RURE 22{1}, (2)]
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791. Character evidence. [RURE 22(3), (4)]

792. Conviction for a crime. [RURE 21(1), {2}, (3)]

793. Religious belief or lack thereof. [RURE 22(5}]

794. Evidence to support credibility. [FURE 20(2)]

795. Evidence of good character of witness. [RURE 20(3)]

[Sections 780 - 795 will be drafted after the research study relating

te CCP 1847 hes been considered by the Commission.)
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DIVISION 7. OPINION TESTLIICNY AND SCIENTIFIC EVIDENCE

CHAPTER 1. EXPERT AWD OTHER OPINICN TISTIMCNY

Article 1. Expert and Other Opinion Testimony Generally

800. Cpinion testimony by lay witness.

800. 1If the witness is not testifylng as an expert, his opinions are
limited to such oplplons as are:

(a} Rationally based on the perception of the vitness; and

(b) Helpful to a clear understanding of his testimony or to the

determination of the fact in issue.

801. Opinion testimony by expert.

801. If the witness is testifying as an expert, his opiniong are
limited to such opinions as are:

(a) Related tc a subject thav is beyond the competence of perscns of
common experience, training, and education; and

(b) Based on matter (including his special knovledge, skill, experience,
training, and education} perceived by or personally inowm o the witness or
mace known to him at or before the hearing, whether or not admissible, that
iz of a type commonly relied upon by experts in forming an opinion upon the
subject to which his testimony relates, unless under the cecisional or
statutory law of this State such matter may not be uvselé by an expert as a

basis for his opinion.
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302. Statement of basis of opinion.

802. {(a) A witness testifying in the form of opinion may state
on direct examinetion the reasons for his opinion and the matter upon
which it is based.

{b) Before testifying in the Torm of opinion, the wiitness shall
first be examined concerning the meiter upon which the opinion is based

unless the judge in his discretion Cispenses with this requirement.

803. Opinion btased on improper metier.

803. The opinion of a witness may be held inadmissible or may be
stricken if it is based in whole or in significant part on matter that
is not a proper basis for such an opinion. In such case, the witness may

then give his opinion after excluding from consideration the matter determined

to be improper.

804k. Opinion besed on opinion or statement of another.

80k. (a) 1If a witneses testifying as an expert testifies that his
opinion is based in whole or in part upon the opinion or statement of
another perecn, such other person may be called as a witness by the adverse
party and examined as if under cross-examination concerning the subject
matter of his opinion or statement.

(b) HNothing in this section makes admissible an expert opinion that
is inadmissible because it is based in whole or in part on the opinion or

statement of another person.
{¢) An expert opinion otherwise admissible is not inadmissible

because it is based un the opinion or statement of a person who is unavail-

able as a witness.
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(::; 805. Opinion on ultimate issue.

805. Testimony in the form of opinion otherwise admiseible under
this article is not objecticnadble becauee it embraces the ultimate issue

to be decided by the trier of fact.

Article 2. Opinion Teetimony in Fminent Domain Cases

830. Opinion testimony in eminent domain cases.

830. In an eminent domain proceeding, a witness otherwise qualified
may testify with respect to the value of the real property, including the
improvements situated thereon or the value of any interest in real property
to be taken, and may testify on direct examinstion as to his knowledge of

(:r the amount paid for comparable oroperty or property interests. In rendering
his opinion as to the highest and best use and market value of the property
sought to be condemned, the witness shall be permitted to consider and give
evidence as to the nature and value of the improvements and the character
of the existing uses being made of the properties in the general vicinity
of the property sought to be conderned.

Note: The recommendaticn ou cpinion testimony in eminent domain and

inverse condemnation procsedings would add a auwmber of sections to this
article in lieu of Section 830.

Article 5. Opinion Testimony on Particular Matters

870. Opinion as to identity or handwriting.

(:} [Section 890 will be based onm CCP 1870(9)(part). Section 890 will
be drafted after resesgrch study has been considered bty Commission.
Section 1870(9) provides in part:
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1870. 1In conformity with the precedinz provisions,
evidence may be given upon a trigl of the following facts:
* * * * *

G. Tke opinion of a witness reespecting the identity
or handwriting of a person, when he has knowledge of the
perscn or handwriting:]

871. Opinion as to sanity.

[Section 891 will be based on CCP 1870{10). Section 891 will be
drafted after research study has been considered by Commission.
Sectlon 1870(10) provides in part:
1870. In conformity with the precedicg. provisions,
evidence may be given upon a trial of the following facts:
* * * * *
10. The opinion of a subscribing witness to a writing,
the validity of which is in dispute, respecting the mental
sanlty of the signer; and the opinion of an intimate ascguaintance
respecting the rental sanity of a person, the reason for his
opinion being given; ]

CHAPTER 2. BLOOD TESTS TC DETERMINE PATERNITY

890. short title.

890. This chapter may be cited as the Uniform Act on Blood Tests to

Determine Paternity.

891. Interpretation.

891. This act shall be so interpreted and construed as to effectuate

its general purpoee to make uniform the law of those states which enact 1t.

892, Order for blood tests in civil actioms involving paternity.

892. In & civil action, in which paternity is a relevant fact, the

court, upon its own initistive or upon suggestion made by or on behalf of
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892-894

any person whose blood is involved may, or vpon motion of any party to

the action made at & time s0 as not to delay the proceedings unduly, shall
order the mother, child, and alleged father to subtmit to blood tests. If
any party refuses to submit to such tests, the court may resolve the question
of paternity against such party or enforce its order if the rights of others

and the interests of justice s0 require.

893. Tests made by experts.

893. The tests shail be made by experts qualified as examiners of
blood typee who shall be appointed by the court. The experts shall be
calied by the court as witnesses to testify to their findings and shalil
be subject to cross-examinstion by the parties. Any party or person at
whose suggestion the tests have teen ordered mey demand that other experts,
qualified as examiners of blood types, perform independent tests under order
of the court, the results of which mey be offered in evidence. The number

and qualifications of esuch experts shall be determined by the court.

894. Compensation of experts.

80lL. The compeneation of each expert witness appointed by the court
shall be fixed at s reasonasble amount. It shall be paid as the court shall
order. The court mey order that it be paid by the parties in such proportions
and at such times as 1t shall prescribe, or that the proportion of apy party
be paid by the county, and that, after payment by the parties or the county
or both, all or past or none of it be taxed as costs in the action. The
fee of an expert witness called by a party but not appointed by the court
shall be pald by the party calling him but shall not be taxed as costs in

+the action.
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‘::* 895. Determination of paternity.

£95. If the court finds that the conclusions of all the experts, .
as disclosed by the evidence tased upon the tests, are that the alleged
father is not the father of the child, the question of paternity shall be
resolved accordingly. If the experts disagree in their findings or con-

clusions, the guestion shall be submitted upon all the evidence.

896. ILimitation on application in criminal metters.

896. This chapter applies to criminal cases subject to the following
iimitations and provisicns:

(a) An order for the tests shall be made only upon application of a
party or on the court's initlative.

{b} The compensation of the experts shall be pald by the county under
(:; order of court.

(c) The court may direct a verdict of acquittal upon the conclusions
of all the experte under the provisions of Section 895; otherwise, the case

shall be submitted for determination upen all the evidence.
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DIVISICON 8. FRIVILECES

CHAFTER 1. DEFINITIONS

900, Application of definitioms.

900. Unless the provision or conmiext otherwise specificaelly reguires,

the Cefinitions in this chapier go.crn the comstruciion of this division.

901l. Civil proceeding.

G01l. "Civil proceeding' means any proceeding e:icept a criminal

proceeding.,

2. Criminal proceeding.

002. "Criminal proceeding" mcans an action or proceeding brought in
a court by the people of the State of California, and initiated by complaint,
inCiciment, information, or accusatlon, either Lo determine whether a
person has committed a erime and should be punished therefor or to deter-
mine whether a.civil officer should be removed from office for wilfull or

corrupt misconduct, and includes any court proceeding ancillary thereto.

903. Disciplinary proceeding.

903. "Discirlinary proceeding” means a proceeding brought by a
public entity to determine ﬁhether a right, authority, license, or privi-
lege (including the right or privilege to be employed by the public entity)
should be revoked, suspended, terminated, limited, or conditioned, but

dees not ineclude a eriminal proceeding.
-8¢0-

MJN 1223




C 90h-911

90l, Presiding officer.

04, "Presiding officer" means the person auihorized o rule on a

elaim of privilege in the proceeding in which the clalm is made.

905, FProceeding.

905. "Proceeding” means any action, hearing, investigaticm, inquest,
or inquiry {whether conducted by a court, administrative agency, hearing
officer, arbitrator, leglslative bocy, or any other person authorized by
lawr o do so) in which, pursuant to law, testimony can be compelled to be

glven.

CEAPTER 2. APPLICABILITY OF DIVISICHN

910. Appliecability of division.

910. Except & ctherwise provided by statute, the provisions of this

division apply in all proceedings.

CHAFTEK 3. GENERAL FROVISICNS RELATING TO PFRIVILEGES

0l11. General rule as to privileges,

(:: 011, Except as otherwise provided by statute:
{a} No person has a privilege to refuse to be a witness.
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{b) No person has a privilege Lo refuse to disclose any matter or

to refuse to produce any objecet oxr 1riting.

{¢) No perscn has s privilege that another shall not be a witness or

shall not disclose any matter or shall not produce any object or writing.

912. Vaiver of privilege.

912. (a) Except as otherwise provided in this section, the right of
any person to ¢laim a privilege provided by Section 954 {lawyer-client
privilege), 980 {marital privilege for confidential communicaticms), 99%
(physician~patient privilege), 1014 (psychotherapist-patient privilege),
or 1033 (privilege of penitent} is waived with respect to a commmnication
protected by such privilege if any holder of the privilege, without
coercion, has disclosed a signifiqant part of the commynication or has
consented to such disclosure made by anyone. Consent to disclosure is
manifested by a failure to claim the privilege in any proceeding in which
a holder of the privilege has the legal standing and opportunity to claim
the privilege or by any other words or conduct of a holder of the privilege
incicating his consent to the disclosure.

(b} Where two or more persons are the holders of a privilege provided
by Gection 954 {lawyer-client privilege), 980 (marital privilege for
confidential communications)}, 994 (physician~patient privilege), or 1014
{psychotherapist-patient privilege), the privilege with respect to a
communication is not waived by a particular holder of the privilege unless
he or a person with his consent waives fhe pfivilege in a manner provided
in subdivision (=), even though another holder of the privilege or another
person with the consent of such other holder has waived the right to claim

the privilege with respect to such communication.
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(:E (¢) A disclosure that is itself privileged under this division is
not a waiver of any privilege.

(d) A adisclosure in confidence of a communication that is protected
by a privilege provided by Section 954 {lawyer-clieant privilege), 99k
(physicisn-patient privilege), or 1014 (psychotherapisi-patient privilege},
when such disclosure is reascnably necessary for the accomplishment of the
purpose for which the lawyer, physician, orrpsychotherapist was consuited,

is noi & waiver of the privilege.

9l3. Reference to exercise of privilege.

¢13. (a) Subject to subdivisions {b) and (c):

(1) If a privilege is exercised not to testify with respect to any

maiier, or to refuse to disclose or to prevent another from disclosing any

(:: mavier, the preslding officer and counsel may not comment thereon, no
presumption shall arise with respect %o the exercise of the priviiege, and E
the trier of fact may not draw any inference therefrom as to the credibility
of the witness or as to any matter at issue in the proceeding.

{(2) The judge, at the request of & party who may be adversely affected F
tecause an unfavorable inference may be drawn by the Jury because a privilege
has been exercised, shall Instruct the jury that no presummption arises with 1
respect to theiékercise of the privilege anhd that the jury maey not draw
any inference therefrom as to the credibility of the witness or as 10 any
matter at issue in the proceeding.

{(t) 1In s criminal proceeding, whether the defendant testifies or not,

his Tailure to explain or to deny by his testimony any evidence or facts in
the case against him may be commented upon by the court and by counsel and

may be considered by the court or the jury.
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<::‘ (e) In a civil proceeding, the failure of a person to explain or to
deny by his testimony any evidence or facts in the case against him may
be commented upon by the presiding officer and by counsel and may be

considered by the trier of fact.

0lk, Determination of claim of privilege.

91#.7 (a) Whether or not a privilege exists shall e determined in
accordance with Section 915 and Article 2 (commencing with Section 400) of
Chapter 4 of Division 3.

(b} Ko person may be held in contempt for failure to disclose informa-
tion claimed to be privileged unless a court previously has deﬁérmined that
the information sought to be disclesed is not privileged, This subdivision
does not apply to any govermmental agency that has constitutional contempt

(:: pover, nor does it impliedly repeal Chapter 4 (commencing with Section §400)

of Part 1 of Division 2 of Title 2 of the Governmen: Code.

915. Disclosure of privileged information in ruling on claim of privilege. i

915. (a) Subject to sutdivision (b), the presiding officer may not

require disclosure of information claimed to be privileged under this

division in order to rule on the claim of privilege.

{b) When a court is ruling on a claim of privilege under Article 9

(commencing with Section 1040) of Chapter 4 relating to ¢fficial information
and. identity of informer or under Section 1060 relating to trade secrets

and is unable t- rule on the claim without requiring disglosure of the
information claimed to be privileged, the judge may require the person from
whom disclosure is sought or the person entitled to claim the privilege, or

<::\ both, to disclose the information in chambers out of the presence and hearing
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of all persons except the person entitled to claim the privilege and such
othier persons as the person entitled to claim the privilege is willing to
have present. If the judge determines that the information is privileged,
neicther he nor any cther persom may ever disclose, without the consent of
the person entitled to claim the privilege, what was disclosed in the course
of the proceedings in chambers.,

9l6. Exclusion of privilezed information by presiding officer on his own
motion.

916. (a) The presiding officer shall exclude, on his own motion,

information that is subjeeci to a claim of privilege under this division if:

AR

(1) The person from whom the information is cought is not a person

authorized to c¢laim the privilepge; and

{(2) There is no party to the proceeding who is a person suthorized to

claim the privilege.

(b} The presiding officer may not exclude information under this section F
if:
(1) There is no person entitled to claim the privilege in existence; :
E
or
(2) He is otherwise instructed by a person authorized to permit dis-
closure.

Gl7. Confildential communications: burden of proof.

017. Whepever a privilege is claimed on the pground that the matier

sousht to be disclosed is a communication made in confidence in the course
of the lawyer-client, physician-patient, psychotherapist.patient, or husband-

wife relationship, the communication is presumed to have DLeen made in
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confidence and the opponent of the claim of privilese has the burden

of proof to establish that +the communication was not confidential.

910. Effect of error in overrulin; claim of privilege.

918. A perty masy predicate error on a ruling disallowing & claim of
privilege only if he is the holder of the privilege, except that a party
may predicate error on a ruling disaliowing a claim of privilege by his

gpouse under Section 970 or 971.

G19. Admigsibility where disclosure wrongfully compelled.

019. Evidence éf a statement or other disclosure is inadmissible
against a holder of the privilege if:
C {1) A person entitled to claim the privilege claimed it but neverthe-
less disclosure wrongfully was reguired to be made; or

(2) The presiding officer failed to comply with Section 916.

92C. Other statutes not impliedly repealed.

920. Nothing in this division shall be construed %o repeal by

implication any cother statute relating to privileges.

CHAPTER L. PARTICULAR FRIVILEGES

Article 1. Privilege of Defendant in Criminel Proceeding
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930, Privilege not to be called as a witness and not to testify.

930. (a) A defendant in a criminal proceeding has a privilege not
to be called as a witness and not ©o testify.

{(b) A defendant in a criminal proceeding has no privilege to refuse,
when ordered by the Jjudge, to submit his body to exzamination or to do any
act in the presence of the judge or the trier of faci, except to refuse

to testify.

Article 2. Privilege Apainst Self-Incrimination

oLho. Definition of incrimination.

oo, {a) A matter will incriminate a person vithin the meaning of
this article if it:

(1) Constitutes an element of a crime under ihe law of this State
or the United States; or

{2) Is a circumstance which with other circumstances would be a basis
for a reasonable inference of the ccmmission of such a crime; or

(3) Is a clue to the discovery of a matter that is within peragraph
(1) or (2).

{(b) Notwithstanding subdivision (a), a matter will not ineriminate
a person if he has become permanently immune from convietion for the crime.

{(¢) In determining whether a matter is incriminating, other matters

in evidence or disclosed in argument, the implications of the guestion,

and all other relevant factcrsshall bhe taken into consideration.
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ghl. Privilege against self-incrimination.

941, Except as provided in this article, every natural person has
& privilege io refuse to disclose any matter chat vill ineriminste him if

he claims the privilege.

942, Excepiion: Submitting to examination.

92, No person has a privilege under this article io refuse to
submic o examination for Lhe purpose of discovering or recording his
corporal features and other identifying characteris.ics or his physical

or mental condition.

943, Exception: Demonstraiing iden.ifying characteristics.

943, No person has a privileze under this ar:icle ©o refuse to
demonsirate his identifying characceristics, such as, for example, his
han&writing! the sound of his voice and manner of speaking, or his

manner of walking or running.

oll, Exception: Samples of body fluids or substances.

gkli, No person has a privilege under this article to refuse to
furnish or permit the taking of samples of body fluids or substances for

analysils.

oh5, Excepiion: Production of thing to which another has superior right.

945, No person has a privilege under this ariicle %o refuse to
rrocuce for use as evidence or otherwise a document, chatiel, or other
thing under his control constituting, contalning, or disclosing metter
incriminating him if some other person, corporation, association, or

other orgahization (including the United States or a public entity) owns
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or has a superior right to the possession of the thing to be produced.

ghé,. Exception: Regquired records.

g6, HNo perscn has a prividege under this ariicle to refuse to
produce for use as evidence or othervise anjr.reccrd required by law to
be kept and to be open to inspection for the purposec -of aiding or
facilitating the supervision or regulation by'a public enti'i:y of an
office, oecupaticn, profession, or calling when such production is

required in the aid of such supervision or regulation.

g7, Dxception: Cross—examination of criminal defendant,

9k7. Subject to the limitations of Chapter 6 {commencing with Section
780) of Division 6, a defendent in a 'criminal'proceedihg who. testifies
in that prdeeeding-'upon.the merits before the trier of fact may be

cross-examined as to all matters about which he was examined in chief,

g9h, IException: Walver by person other than crimina.lﬂefendant

948, Except for the defendant in & criminal prqgeeding, a8 person
who, x-r:l.thout having claimed the priviiége under this article, testifles
in = proceeding before the trier of fact with respect to a matter does

not heve a privilege under this article to refuse to disclose in such

proceeding anything relevant to thai matter.

Article 3. lLawyer-Clieni Privilepe

950, “Client” defined.

950. As used in this article, "client” means a person, corperation,
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assoclation, or other organization (including a public entity) that,
directly or threough an authorized representative, consulis a lawyer for
the purpose of retaining the lawyer or securing legel service or advice
from him in his professional capacity, and includes an incompetent (a)
who himself so consults the lawyer or (b} whose guardiasn or conservator

so consulta the lawyer in behalf of the incompetent.

951. “Confidential ccmmunication between client and lawyer" defined.

951. As used jin this article, "confidential communication between
client and lawyer" means information transmitted betveen a client and
his lavyer in the course of that relationship and in confidence by a
means which, so far as the client 1s aware, discloses the information to
(:i no third persons other than those vho are present to further the interest
of the client in the consultation or those reasonably necessary for the
tronsmission of the informetion or the acccmplishment of the purpose for
which the lawyer is consulted, and includes advice given by the lawyer

in the courge of that relationship.

952. "Holder of the privilege" defined.

052. As used in this article, "holder of the privilepge” means:
(a) The client when he is competent.
(b) A guardian or conservator of the client vhen tiie client is
incompetent.
{c) The perscnal representative of the client if the client is dead.
{d) A successor, assign, trusiee in dissolu.’oy or any similar
<::- representative of a corporation, parinership, asssociation, or other

organization {including s public entity) that is no longer in existence.
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953. "Lawyer" defined.

953. As used in this article, "lawyer" means a person authorized,
or reasonably bdelieved by the client to be authorized, to practice law in

~ any state or nation,

954, Lawyer-client privilege.

954, Subject to Section 912 and except as otherwise provided in this
arcicle, the client, whether or not & party, bhas a privilege to refuse to
disclose, and to prevent another from disclosing, a confidential cémmunica-
tion between client and lawyer if the privilege is claimed by:

{a) The holder of the privilege;

{v) A person who is authorized to claim the privilege by the holder
of the privilege; or

(¢} The person who was the lsvyer at the time of the confidential
communication, but such person may not claim the privilepge if there is no
holder of the privilege in existence or if he is otherwise instructed by

& person authorized to permit disclosure.

955._ Uhen lawyer required to claim privilege.

955f Théllamyer who received or made a communication subject to the
privilese under this article shall claim the privilege vhenever he is
present when the commwnication is sought to be disclosed end is authorized

to claim the privilege under subdivision (c¢) of Section 854.

956. [xception: Crime or fraud.

©56. There is no privilege under this article if the services of the

lawyer were sought or obtained to enable'or aid anyone to commit or plan
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to comnit a crime or to perpetrate or plan to perpeirate a fraud.

957. Fxception: Parties claiming through deceased client.

057. There is no privilege under this article as to a eummunicﬁtion
relevant to an issue between peities all of whom claim through a deceased
client, regardiess of whether the claims are by testate or intestaete

succession or by inter vivos transaction.

956. Exceptioni Breach of duty arising out of la.ﬂ;ger-client-rela.ticnah.'gpl

958, There is no privilege under this article as to a commmication
relevant to an issue of breach, by the lawyer or by the client, of a duty

arising out of the lawyer-client relatiomship.

959, Exceptiohi Lawyer as attesting witness.

959, There is no privilege wnder this articie as to a comunleation
relevant to an issue concerning the intentiom or coupetence of a client

executling an attested document, or concerning the execution or attestation

of such & doéumént, of which the lavyer is an attesting witness.

960, Exception: . Intention of decessed client concerning wxriting affecting [
property interest, ,

960, There is no privilege under this article as to a communication r

relevant to an issue concerning the Intention of a decessed client with

respect to & deed of conveyance, will, or other writing, executed by the

clicnt, purporting to affect an interest in property.

961, Exception: Valildity of writing affecting interest in jrorertxi

C61l. There is no privilege under this article as to a cénmunication
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relevant to an issue concerning the validity of a deed of conveyance, will,
or oither writing, executed by a nov deceased clientv, purporting to affect

an interest in properxrty.

962. Exception: Communication of physieian.

962, There is no privilege under this article as to a communication
betuecen a physician and a client who consults the physician or submits to
an examination by the physician for the purpose of securing a diagnosis or
preventive, palliative, or curative treatment of his physician or mental
condition if the communication, including information obitained by an
exemination of the client, is not privileged under Article 6 {commencing

with Section 990).

963. Exception: Commmication to psychotherapist.

963. There is no privilege under this article as to e cormunication
betireen a psychotherapist and a client vho consulis the psychotherapist
or submits to an examination by the psychotherapisi for the purpose of
securing a diagnosis or preventive, palliative, or curative treatment
of his mental or emotional condition if the commumicetion, including
information obtained by an examination of the client, is not privileged

under Article 7 {commencing with Section 1010).

964, Exception: Joint clients.

o64. Where two or more clients have retained or consulted a lawyer
upon & metter of common interest, none of them may cleim a privilege
under this article as to a communication made in the course of that
relationship when such communication is offered in o civil proceeding

betireen sueh clients.
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Article %&. Privilege Not to Testify Against Spouse

970. Privilege not to testify against spouse.

970. Bxcept a8 provided in Sections 972 and 973, a married person has

a privilege not to testify against his spouse in any proceeding..

97l. Privilege not to be called as a witness against spouse.

971. Except as provided in Sections 972 and 973, a married person
whose spouse is g party to a proceeding has a privilege not to be called as
a withess by an adverse party toc that proceeding without the prior express

consent of the spouse having the privilege under this section.

972. When privileze not applicable.

972. A married person does not have a privilege under this article in:

(a) A proceeding to commit or otherwise place his spouse or his
property,. or both, under the control of another because of his alleged
mental or physical cordition,

{b) A proceeding brought by or on behalf of a spouse to establish
his competence.

(¢) 4 proceeding under the Juvenile Court Iaw,-Chapter 2 {commencing
with Section 500) of Part 1 of Division 2 of the Welfare and Institutions
Code.

{d) A criminal proceeding in which one spouse is charged with:

(1) A crime against the person or property of the other spouse or of
2 child of either, whether committed before or during marriage.

(2) A crime against the person or property of a third person committed

in the course of committing a crime against the person or property of the
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other spouse, whether ccmmitted before or during marriage.
(3) Bigamy or adultery.

{(4) A crime defined by Section 270 or 270a of the Fenal Code.

973. Waiver of privilege.

973. {a} Unless wrongfully compelled to do so, a merried person who
testifies in a proceeding to which his spouse is a party, or who testifies
against his spouse in any proceeding, does not have a privilege under this
article in the proceeding in which such testimony is given.

{b) There is no privilege under this article in a civil proceeding
brought or defended by & married person for the immediate benefit of his

spouse or of himself and his spouse.

Article 5. Privilege for Confiﬁential Maritsl Commnications

980. Privilege for confidential maritél communications.

980. Subject to Section 912 and except as otherwise provided in this
article, a spouse (or his guardian or conservator when he is incompetent),
wﬁether or not a partf, has a privilege during the marital relationship
and afterwards to refuse to disclose, and to prevent another from disclosing,
a commnication if ke claims the privilege and the communication was made
in confidence between him and the other spouse while they were husband and

wife.

98l. Exception: Crime or fraud.

981. There is no privilege under this article if the commnication was
made, in whole or in part, to enable or aid anyone to commit or plan to
commit a crime or to perpetrate or plan to perpetrate a fraud.

-815-

MIN 1238 4




982-985

982, Exception: Commitment or similar proceeding.

982. There is no privilege under this article in a proceeding to
comnit either spouse or otheririse place him or his property, or both, under

the control of ancther hecause of his alleged mental or physical condition.

983. Exception: Proceedings to establish competence.

983. There is no privilege under this article in & proceeding brought
by or on behalf of either spouse in which the spouse seeks to establish his

competence.

984. Exception: Proceeding between spouses.

984, There is no privilege under this article in:

{a) A proceeding by one spouse against the other spouse.

(b) A proceeding by a pereon claiming by testate or intestate succes-
sion or by inter vives transaction from a deceased spouse againet the other

spouse.

985. Exception: Certain criminal proceedings.

985. There is no privilege under this article in a eriminal proceeding
in vhich one spouse is charged with:

(2) A crime against the person or property of the other spouse or of
& chiid of either.

(b) A crime against the person or property of a third person committed
in the course of committing & crime against the person or property of the
other spouse.

(c¢) Bigamy or adultery.

(4} A crime defined by Section 270 or 270a of the Penal Code.
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986. Exception: Juvenile court proceedings.

. 986, There is no privilege under this article in a proceeding under

the Juvenile Court Law, Chapter 2 (commencing with Section 500) of Part 1

of Division 2 of the Welfare and Institutions Code.

987. Communication offered by spouse who is criminal defendant.

987. There 1s no privilege under this article in a criminal proceed-
ing in which the comminication is offered in evidence by a defendant who

. 1s one of the spouses bhetween whom the comminication was made.

Article 6. Physician-Patient Privilege

990. ‘“"Confidential communication between patient and physican"” defined.

950. As used in this article, "confidential communication between
patient and physician” means information, including information obtained
by an examingtion of the patient, transmitted between a patient and his
physician in the course of that relationship and in confidence by a means
which, so far. as the patient is aware, discloses the information to no
third persons cther than those who are present tc further the interest of
the patient in the consultation or those reasopably necessary for the trans-
mission of the information or the accomplishment of the purpose for which
the physician is consulted, and includes advice given by the physician in

the course of that relationship.

991. "Holder of the privilege" defined.

991. As used in this article, "holder of the privilege" means:

{a) The patient when he is competent.
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(b) A guardian or conservator of the patient when the patient is
incompetent.

(¢} The personal representative of the patient if the patilent is dead.

992. "Patient" defined.

052. As used in this article, "patient" means a person'who'consults
a rhysician or submits to an examination by a physician for the purpose of
securing a diagnosis or preventive, paslliative, or curative treatment of

his ysical or mental condition.

993.. "Physicim"defined.

993. As used in this article, "vkysician’ means a person authorized,

or reasonably believed by the patient to be authorized, to practice medicine

in any state or nation.

39k. Physiclan-patient privilege.

99h. Subject to Section 912 and except as otherwise provided in this

article, the patient, whether or not a party, has a privilege to refuse to

disclose, and to prevent another from disclosing, a confidential communica-
tion between patient and physician if the privilege is claimed by:

(a) The holder of the privilege;

(b) A person who ie anthorized to claim the prifilege by the holder
of the privilege; or

(c) 7he person who was the physician at the time of the confidential
communication, but such person may not claim the privilege if there is no
nolder of the privilege in existence or if he is otherwise instructed by a

(::\ person authorized to permit disclosure.
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995. When physician required to claim privilege.

995. The physician who received or made a commnication subject to
the privilege under this article shall ciaim the privilege whenever he is
present when the communication is sought to be disclosed and is authorized

to claim the privilege under subdivision (c) of Section 994.

996, Exception: Patient-litigant exception.

995. There is no privilege under this article in a proceeding, includ-
ing an action brought under Section 376 or 377 of the Code of Civil Procedure,
in which an issue concerning the condition of the patient has been tendered bg:

(a) The patient;

(b) Any party claiming through or under the patient;

{c) Any party claiming as a beneficiary of the patient through a

contract to which the patient is or was a party.

997. Exception: Crime or tort.

9%7. There is no privilege under this article if the services of the 3
physicilan were sought or obtained to enable or aid anyone to commit or plan
to commit & crime or a tort or to escape detection or apprehension after

the commiszsion of a crime or a tort.

998. Exception: Criminal or disciplinary proceeding.

998. There is no privilege under this article in a crimine} proceeding

or in & disciplinary proceeding.

999. Ekceptiont Proceeding to recover damages for criminasl conduct.

999. There is no privilege under this article in a proceeding to
recover damages on account of conduct of the patient which constitutes

a crime.
-819-

MIN 1242 -,




by

1000. ""ﬁk'cep%{éiﬁ- Parties claiming thz%h deceased patlent.
slenr il b e vayties il oof whor olali bhecogh 4 Cecsasol
1000. There is no privi'lege under this article as to a comnication

cydless o wasther the oladms are by testoto or antestans
relew%.nt ‘to en issue between pa.rties a1l of whom claim through a deceased
patient, 'J':eg.rdlesa of ifhether the claims are by testate or intestate

succession or by. inter vivos transaction. ..., .1 puysscica-pactss. eleuiuasnio.

1001, Excgpt_i_qn: Breack of duty arising out of physicisn-patient relationsh;_[p.

T 1001, 'Im'ulféréwis no privilege under this article as to a communication
relevant to an issue of breach, by the physiclan or by the patient, of a
duty arising ocut of the physician-patient relationship.

1002. Exception: Intention of deceased client concerming writing affecting
property lnterest.

1002.. There is no privilege under this article as to & commnication
relevant to an issue concerning the intention of a deceased patient with

respect to a deed of couveyance, vill, or other writing, exeetrt-ed by the

patient, mrportins to mect an interest in rty ety

Terri KR S b oo

3003.- ;Bxception::- _Nalidity of writing affecting intersst in property.
1003 ..There 3. no privilege under:this.artticle-as to g mication

relevant to ap:issue conceming The validity of a deed of conveyance, will,

or other writing, cxacn:bad by a n::r.rd.eceaaed patient, purporting to affect

an interest in property. '

i

1Q04 . - Exception: . Commitment or similar procgeding. . =~ .. -

i 10Ol - There l:i‘s e privilege under this article in a proceeding to
ccmnit the patient or otherwise place him or his property, or both under

the control of anq'ﬂter because of his alleged mental oF physical condition. h
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1005. Exception: Proceeding to establish competence.

1005. There is no privilege under this article in a proceeding brought
by or on behalf of the patient in vhich the patient seeks to establish his

competence,

1006, Exception: Required report.

1006. There is no privilege under this erticle as to information
which the physician or the patient is required to report to a public
employee, or as to information required to be recorded in a public office,
unless the statute, charter, ordinance, administrative regulation, or other
provision requlring the report or record specifically provides that the

information shall not be disclosed.

Article 7. Psychotherapist-Patient Privilege

1010. "Confidential communication between patient and psychotherapist" defined.

1010. As used in this article, "confidential communication between patiént
and psychptherapist” means information, inecluding information obtained by an :
examination of the patient, transmitted between a patient and his psycho-
therapist in the course of that relaitlonship and in confidence by a means
which, so far as the patient is aware, discloses the information to no third }
persons other than those who are present to further the interest of the
patient in the consultation or those reasonably necessary for the tranamission
of the information or the accomplishment of the purpose for which the psycho--

(:: therapist is consulted, and includes advice given by the psychotherapist in

the course of that relationship.
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1011. '"Holder of the privilege" defined.

1011. As used in this article, "holder of the privilege" means:

(a) The patient when he is competent.

{(b) A guardian or conservator of the patient when the patient is
incompetent.

(¢) The personal representative of the patient if the patient is dead.

1012. "Patient" defined.

1012. As used in this article, "patient" means a person who consults
a psychotherapist or submits to an examinetion by a pasychotherapist for the
purpose of securing a diagnosis or preventive; pailiative, or curative

treatment of his mental or emotional condition.

1013. "Psychotherapist" defined.

1013. As used in this article, "psychotherapist" means:

(a) A person authorized, or reasonably believed by the patient to be
authorized, to practice medicine in any state or nation; or

(b} A person certified as a psychologist under Chapter 6.6 (commencing

with Section 2900) of Division 2 of the Business and Professions Code.

1014. Psychotherapist-patient privilege.

101k, Subject to Section 912 and except as otherwise provided in this
article, the patient, whether or not a party, has a privilege to refuse to
disclose, and to prevent another from disclosing, a confidential communication
between patient and psychotherapist if the privilege is clalmed by: |

(&) The holder of the privilege;

(v) A person who is authorized to claim the pri#ilege by the holder

of the privilege; or
-820.
MJIN 1245




1014-1018

{c) The person who was the psychotherapist at the time of the confi-
dential commnication, but such person msy not claim the privilege if there
is no holder of the privilege in existence or 1f he is otherwise instructed

by & person authorized to permit disclosure.

1015. When psychotheraplst regquired to claim privilege.

1015. The psychotherapist who recelved or made a commnication subject
to the privilege under this article shall claim the privilege whenever he
is present when the communication is sought to be dlsclosed and is authorized

to claim the privilege under subdivision (¢} of Section 101k.

1016. Exception: Patient-litigant exception.

1016. There is no privilege under this rule in a proceeding, including
an action brought under Section 376 or 377 of the Code of Civil Procedure,
in which an issue concerning the mental or emotional condition of the patient
has been tendered by:

(a) The patient;

(b) Any party claiming through or under the patient; or

{¢) Any party claiming as a beneficiary of the patient through a

contract to which the patient is or was a party.

1017. Exception: Court appointed psychotherapist.

1017. There is no privilege under this article if the psychotherapist

is appointed by order of a court to examine the patient.

1018. Exception: Crime or tort,

1018. There is no privilege under this article if the services of the
psychotherapist were sought or obtained to enable or ald anyone to commit
-823-
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or plan to cammit a crime or a tort or to escape detection or apprehension

after the commission of a crime or a tort.

1019. Exception: DParties claiming through deceased patient.

1019. There 1s no privilege under this article as to & commmication
relevant to an issue between parties who claim through a deceased patient,
regardless of whether the claimsz are by testate or intestate succeseion or
by inter wvivos transaction.

1020. Exception: Breach of duty arising out of psychotherapist-patient
relationehip.

1020. There is no privilege under thie article as to 8 ccamunication
relevant to an issue of breach, by the psychotherapist or by the patient,
of & duty arising out of the psychotheraplist-patient relationship.

1021. Exception: Intention of deceased client conoeﬂ writing affecting
property erest. . o

1021. There i8 nn privilege upder this article as to & compunication
relevant to an issue concerning the intention of a dsceased patient with
respect to a deed of conveyance, will, or other writing, executed by the

patient, purporting to affect an interest in properiy.

1022. Exception: Validity of writing affecting interest in property.

1022. There is no privilege under this article as to a commnication
relevant to an issue cbncerning the validity of a deed of conveyance, will,
or other writing, executed by a now deceased patient, purporting to affect

an interest in property.
-824-
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1023. Exception: Proceeding to estabiish competence,

1023. There is no privilege under this article in a proceeding
brought by or on behalf of the patient in which the patient seeks to

establish his competence.

1024. BException: Regquired reports.

102k, There is no privilege under this article as to information
vhich the psychotherapist or the patient is required to report to a public
official or as to information required to be recorded in a public office,
unless the statute, charter, ordinance, administrative regulation, or
other provieion requiring the report or record specifically provides that

the information shall not be disclosed.

Article 8. Priest-Penitent Privileges

1030. '"Penitent” defined.

1030. As used in this article, "penitent" means a person who has

made a penitential comminication to a priest.

1031. "Penitential commnication” defined.

1031. As used in thie article, "penitential commnication" means a
commnication made in confidence in the presence of no third person to a
priest who, in the course of the discipline or practice of his chmrch,
dencmination, or organization, is authorized or accustomed to hear such

commnications and has a duty to keep them secret.

-825-
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1032. "Priest" defined.

1032. As used in this article, "priest" means a priest, clergyman,
minister of the gospel, or other officer of a church or of a religious

denomination or religious organization.

1033, Privilege of penitent.

1033. Subject to Section 912, a penitent, whether or not a party,
has a privilege to refuse to disclose, and to prevent another from dlsclesing,

a penitential commmication 1f he claims the privilege.

1034. Privilege of priest.

1034. Subject to Section 912, a priest, whether or not a party, has
a privilege to refuse to disclose a penitential commumication if he claims

the privilege.

Article 9. Official Informaticn apd Identity of Imformer

1040, Privilege for official information.

1080. (a) A&s used in this section, "official information" means
information not open, or theretofore officlally disclosed, to the public
acquired by a public employee, including an officer, agent, or employee of
the United States, in the course of his dutby.

(v} A public entity {including the United States) has a privilege to
refuse to disclose official information, and to prevent such disclosure by
anyone who has acquired such information in a2 manner authorized by the public
entity, if the privilege is claimed by & person authorized by the public

entity to do so and:

-806-
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(1) Disclosure is forbidden by an Act of the Congress of the United
States or a statute of this State;_or

(2) Disclosure of the information is against the public interest
because there is a necessity for preserving the confidentiality of the
information that outweighs the necessity for discleosure in the interest of
Justice; but no privilege may be claimed under this paragraph if any person
aunthorized to do so has consented that the information he disclosed in the
proceeding. In determining whether disclosure of the Information is against
the public interest, the interest of the public entity as a party in the

outcome of the proceeding may not be considered.

1041. Privilege for identity of informer.

C_ 1081. (a) A public entity {including the United States) has a
privilege to refuse to disclose the identity of a person who has furnished
information as provided in subdivision (b) purporting to disclose a violation
of a law of this State or of the United States, and to prevent such disclosure
by anyone who has acqguired such information in a manner authorized by the
public entity, if the privilege is claimed by a person authorized by the
public entity to do so and:

(1) Disclosure is forbidden by an Act of the Congress of the United
States or a statute of this State; or

(2) Disclosure of the identity of the informer is against the public
interest because there is a necessity for preserving the coniidentiality
of his identity that ocutweighs the necessity for disclosure in the interest
of justice; but no privilege may be claimed under this paragraph if any

<::' person authorized to do so has consented that the identity of the informer

-B27-
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be disclosed in the proceeding. In determining whether disclosure of the
identity of the informer is against the public interest, the interest of

the public entity as a party in the outcome of the proceeding may not be

congidered.

(b) This section applies only if the informetion is furnished by the
informer directly to a law enforcement officer or to a representative of an
administrative agency charged with the administration or enforcement of the
law alleged to be violated or is furnished by the informer to another for
the purpose of transmittel to such officer or representative.

(¢) There is no privilege under this section if the identity of the

informer is known, or has been officially revealed, to the public.

1042. Adverse order or finding in certain cases.

10hk2. {a} Except where disclosure is forbidden Ly an Act of the
Congress of the United Stsates, if a claim of privilege under this article
by the State or a public entity in this State is sustained in a criminal
proceeding or in a disciplinary proceeding, the presiding officer shall
make such order or finding of fact adverse to the public entity bringing
the proceeding as is appropriate upcon any issue in the proceeding to which
the privileged information is material.

(b) Notwithstanding subdivision (a), where & search is made pursuant
to a warrant valid on its face, the public entity bringing a criminal pro-
ceeding or a disciplinary proceeding is not reguired to reveal official
information or the ldentity of the informer toc the defendant in order to
establish the legality of the search and the admissibility of the evidence

obtained as a result of it.
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frticle 10. Political Vote

1050. Privilege to protect secrecy of vote.

1050. If he claims the privilege, a person has a privilege to refuse
to disclose the tenor of his vote at a public election where the voting is
by secret ballot unless he voted illegally or he previously made an unprivileged

disclosure of the tenor of his votle.

Article 11. Trade Secret

1060. Privilege to protect trade secret.

(:} 1060. The owner of a trade secret has & privilege, which may be
claimed by him or by his agent or employee, to refuse to disclose the
secret and to prevent another from disclosing it if the allowance of the

privilege will not tend to conceal fraud or otherwise work injustice.

-829-
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DIVISION &. EVIDENCE AFFECTED OR EXCLUDED BY EXTRINSIC POLICIES

CHAPTER 1. EVIDENCE OF CHARACTER, HABIT, CUSTCM, OR USAGE

1100. Character itself in izsue: Manner of proof.

11C0. When a person's character or a trait of his character is itself
an issue, any otherwise admissible evidence (including testimony in the form
of opinlon, evidence of reputation, and evidence of specific instances of
such person's conduct) is admissible when offered to prove only such person's

character or trait of his character.

1101. Character evidence to prove conduct.

1101. (&) Except as provided in this section, evidence of a person's
character or a trait of his character {whether in the form of opinion, evidence
of reputation, or evidence of specific instances of his conduct) is inadmissible
when offered to prove his conduct on a specified occassion.

(b) In a criminal action or proceeding, evidence of the defendant's
character or a trait of his character in the form of oplnion or evidence of
his reputation is not inadmissible under this section:

(l) When offered by the defendant to prove his innocence.

(2) When offered by the prosecution to prove the defendant's gullt
if the deferdant has previously introduced evidence of his character to prove
his Innocence.

{c) In a criminal action or proceeding, evidence of the character or
a trait of character (in the form of opinion, evidence of reputation, or
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evidence of specific instances of conduct) of the viectim of the crime for
which the defendant 1s being prosecuted is not inadmissible under this
section;

(1} When offered by the defendant to prove conduct of the vietim in
conformity with such character or trait of character.

(2) When offered by the prosecution to meet evidence previously offered
by the deferdant under paragraph (1).

(d) Wothing in this section prohibits the admission of evidence that a
person ccrmitted a crime, civil wrong, or other act when relevant to prove
some fact (such as wotive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident) other than his disposition to
cormit such acts.

(e} HNotring 1n this section affects the admissibility of evidence

offered to support or attack the credibility of a witness.

1102. {haracter trait for care or skill.

1102, Evildence of a tralt of a person's character with respect to
care or skill 1s inadmissible as tending to prove the guality of his conduct

on & specified occasion.

1103, Fablt or custom to prove specific behavior.

1103. Any otherwise admissible evidence of kablt or custom is
admlssible to prove conduct on a specified occasion in conformity with the

habkit or =ustom.

1104, Usage to explain act or writing.

[Section 1104 to be based on CCP 1870(12). Section 1104 will be
drafted after the research study on CCP 1870(12) has been considered
by the Commission. CCP 1870(12)} provides:
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MJIN 1254




110k-115%2

1870. In conformity with the preceeding provisions,
evidence may be given upon a trial of the following facts:
* * * * *

12. TUsage, to explain the true character of an act,
contract, or instrument where such true character is not
otherwise plain; tut usage is never admissible, except as
an instrument of interpretation;]

CHAFTER 2. CTHER EVIDENCE AFFECTED OR EXCLUDED BY EXTRINSIC POLICIES

1150. Evidence to test a verdict.

115¢. Upon an Inguiry as to the validity of a verdict, evidence
otherwise admissible rmay be received as to statements rade, or conduct,
conditions, or events occurring, either within or without the jury room,
of such a character as is likely to have improperly influenced the verdict.
No evidence 1s admissible to show the effect of such statement, conduct,
condition, or event upon a jurocr either in influencing him to assent to or
disgent from the verdict or concerning the mental processes by which it was

determined.

1151. Subsequent remedial conduct.

1151. When, after the occurrence of an event, remedial or precautiorary
measures are taken, which, if taken previcusly, would have tended to make the
event less likely to occur, evidence of such subsequent measures is not
admissible to prove megligence or culpable conduct in connection with the

event,

1152. 0Offer to corpromise and the like.

1152. (a) Evidence that a person has, in comprcmise or from human-

itarian motives, furnished or offered or promised to furnish money or any
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other thing, act, or service tc another who has sustained or claims to have
sustained loss or darage, as well as any conduct or statements made in
negotiation thereof, is inadmissible to prove his liability for the loss or
darege or any part of it.

{(b) This section does not affect the admissibllity of evidence of:

(1) Partial satisfaction of an asserted claim on demand without
questioning its validity, as verding to prove the valilidity of the claim; or

{2) A debtor's payment or promise to POY all or a part of his pre-
existing debt as tending to prove the creation of a new duty on hils part or

a revival of his pre-existing duty.

1153. Offer to plead guilty to crime.

1153. Ewvidence that the defendant in a criminal action has offered
to plead guiity to the alleged crime or to a lessor crime, as well as any
conduct or statements made in negotiation thereof, 1s inadmiseible 1n any

action.

1154. Offer to discount a claim.

1154. Evidence that a person has accepted or offered or promised to
accept a sum of money or any cother thirg, act, or service in satisfaction
of a claim, as well as any conduct or statements made in negotiation thereof,

1s inadmissible to prove the 1nvalidity of the claim or any part of it.

1155. Liability insurance.

1155. Evidence that a person was, at the time a harm was suffered by
another, lnsured wholly or partially against loss arising from liabllity for

that harm 1s inadmissible as tending to prove negligence or cther wrongdoing.
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DIVISICH 10. HEARSAY EVIDENCE

CHAETER 1. GIINIRAL PROVISICHS

1200, General rule excluding hearcay evidence.

1200, Hearsay evidence is Inadmissible excern: as provided in

Chapter 2 {commencing with Section 1250).

1201l. Multiple hearsay.

1201, A statement within the scope of an exception to Section 1200
is not inadmissitle on the ground thet the evidence of such statement
iz hearsay evidence if the hearsay evidence of such statement consists
ol one or more statements esach of vhich meets the reguirements of an

exception to Sectlon 12C0.

1202, Credibility of declarant.

1202, Evidence of a statement or other conduct by a declarant
inconsistent with a statement of such declarant received in evidence
under an exception to Secticn 1200 is not inadmiszible for the purpose
of discrediting the declarant, though he is given and has had noe opportunity
to deny or explain such inconsistent statement or othwer conduct. Any
otller evidence tending to impalr or support the credibiliity of the declarant
is admissible if it would have been admissible hal the declarant been a

wiiness.
-1500-
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12035, Discretion of judge under certalm exceptions Lo exclude evidence.

Note: Rule 64 of the Uniform iwules of Evidence provides that
certalin writings admissible under hearsay excepticns may be received in
evidence only if the party offering such writing has delivered a copy of
1t to each adverse party & reascrable time before trial unless the judge
finds that such adverse party has not been unfairly surprised by the
failure to deliver such copy. The (cmmission originally determined not
to recommend the adoption of a provision similar to Rule &4, In light
of the comments received on the teniative recommendatlon on hearsay
evidence, the Commission has deternined to reconsider its previous
decision as to whether a provision similar to Rule 5L is needed.

1204. No implied repeal.

1204, Hothing in this division shall ke consivued o repeal by

implication any other statute releting to hearsay eridence.

CEAPTER 2. EXCEETICIHS TO THE HEARSAY RULD

1250, Prior inconsistent statement; prior consistecwts statement.

1250, A statement mede by a person who is a viiness at the hesring,
bui not made at the hearing, is not made inadmissible by Section 12C0 if
the gtatement would have been admissibie if made Ly him vhile testifying
and the statement is:

{a) Inconsistent with his testimony at the hearing and is
offered in compliance with Section [Rude 22];

{b) Offered after evidence of a prior inconsistent statement by
the witness has been received, or afier an express or implied charge has
been rade that his testimony at the hearing was recently fabricated, and
the gtatement is one rade hefore the alleged inconsicient statement or
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fabrication and is consistent with Lis Lestimony al the hearing; or
(¢} Cffered afier an express or implied charrse hss teen made that
is tvestimony at the hearing is infliuenced by bias o other improper

wotive and the statement is one made before the bizs cor rmotive is alleged

to have arisen and 1s consistent with his testinmony at the hearing.

1251, Fast recollection recorded,

1251. A statement made by a person who is a writness at the hearing,
tuc not made at the hearing, is not made inadmissizle by bection 1200 if
the statement would have teen admissible if made by him while testifylng
and the statement concerns a matter as to which the vilness has no present
recollection and is contalned in a writing which:

(a) Vas made at a time when the fact recordec in the writing
actuelly occurred or was fresh in the witness' menory;

(L) i'as made by the wiiness himself or under his direction or by
some other person for the purposc of recording the witness' statement
gt the time it was made;

(¢} Is offered after the vitness testifies that the siatement he
made vas a true statement of such Tact; and

(¢) Is offered after the writing is authenticated as an accurate

record of the statement.

1252, Former testimony offered against a party te the forrer proceeding.

1252, (a) As used in this section, "former iestimony" means:
(1) TIestimony given under ozth or affirmetion as a witness in a
former hearing or trial of the s=ame action;

(2) fTestimony given under oath cr affirmation as a ritness in
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1252.1253
ano.lier action or in a proceeding conducted by or under the supervislon
of an official agency having <he hover to determine controversies; and

(3) Testimony in a depositica taken in ccmpliance with law in
ano.her acticn.

(b) Former testimony is not made inadmissible by 3ection 1200 if
the declarant 1s unavailavle as a witness and:

{1} The former testimony is cffered against a person who offered it
in evidence in his own behalf on the former occasion or against the
successor in interest of such person; or

{2) The party against whom the former testimony is offered was a
party to the action or proceeding in which the testimeny was glven and
had the right and opportunity bto cross-examine witlk an inberest and motive
similar teo that which he has ati the hearing, sxecept tha. testimeony in a
deposition taken in another action and testimony given in a preliminary

ratiination in another crimiral action is not made admissible by this
subtivision against the defendant in a criminal aciion unless it wag
received in evidence at the trial ol such cother action.

(e} Except for objections to the form of the 7uestion vhich were
not made at the time the former testimony was given and objections based
on ccmpetency or privilege which did not exist at thai time, the admissibility
of former testimony under this section is subject o the same limitations
ant otjections as though the declarant were testifying in person.

1255. Former testimony offered sgainst a person not a party to the former
proceeding.

1253. {(a) As used in this scciicn, "former testuimony" has the
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meaning given it by subdivision (a) of Section 1252.

{b) Former testimony is nou mode inadmissible by Section 12C0 if:

(1) The declerant is unavailable as a witness:

(2} The former testimony is offered in a civil action or against
the people in a criminal acticn; and

(3} The issue is such that the party to the action or proceeding
in vhich the former testimcny was given hed the right and opportunity
to cross-examine with an interest ard moiive similar to that which the
parvy agalnst whom the testimony 1s offered has at the hearing.

(c) Except for objections tased on competency or privilege which
did not exist at the time the Tormer testimony was ;iven, ithe admissibility
of Tormer testimony under this secuion is subject 1o the same limitations

and objections as though the declarant were testifyins in person.

1254, Spontaneous or coniemporaneous statement.

1254, (a} A statement is not made inadmissille by Secticn 1200 if
it (1) purports to state what the declarant perceived relating to an act,
condition, or event which the staiement narrates, deseribes, or explains,
an. {2) was made spontaneously while ithe declarant vas under the stress
of cxeitement caused by such percepcion.

(b) A statement is not made inadmissible by Seetion 1200 if it
was wade vhile the declarant was perceiving the act, condition, or event

whicin the statement narrates, descrives, or explains.

1255, DBying declaraticn.

1355, A statement made by a verson since deceased is not made

inadnissitle by Section 1200 if it vreuld be admissible il made bty the
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declarent at the hearing and was nade under a sensc of impending death,
voluniarily and in gocd faith, and n the belief tlhat there was no hope

of his recovery.

1256, Confessicn or admission of criminal defendant.

1256, A previcus siatement by the defendant is pot made inadmissible
by 3ection 1200 when offered ggainst him in a criminal action if the
statcment vas made freely and voluntarily and was nol made:

(e} Under circumstances likely to cause the defendant to make a
false statement; or

(b} Under such circumstances that it is inadmicsitle under the

Constitution of the United Stazes ox the Constitution of this State.

1257. Admissicn by a party.

1257. A statement made by a person who is a parcy to a civil action
is not made inadmissible by Section 1200 when it is offered against him
in elther his individual or represcntative capaeity, regardless of whether

the statement was made in his individual or represecntative capacity.

1250, Adoptive admission.

1258, 4 siatement offered apmainst a party is not made inadmissible
by Jection 120G if the statexent is one of which the party, with knowvledge
of the ccntent thereof, has ty words or other conduct manifested his

adopoion or his belief in its truil.

125%. Authorized admissionhs.

1259, A stetement offered gpasinst a party is notu mede inadmissible
v Dection 1200 if the statvement wes mwade Ly a perscn authorized by the
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party to moke a suatement or stotouents for him coucorrning che sutject

metuer of the stacemens.

1260. 4dmission of co-conspirator.

1260. A statement offered againsi a party is not made inadmissible
by cetion 1200 if:

{2} The statement is that of a co-conspirator of the party;

(b) The statemént was made during the existence of the conspiracy
and. in furtherance of the common object thereof;

(¢} The statemént would be admissible if made by the declarant at
the hearing; and

{(d) The statement is offered after, or in the judpge's discretion
as o the order of proof subject o, proof of the cikistence of the
conspiracy and that the declarant and the party were Dot parties to the

couspiracy at the time the statementi was made.

1261. Admission of agent, partner, or employee.

1261. A statement offered against a party is not mede inadmissible
by Jection 1200 if:

()} The statement is that of an agent, partner, or employee of the
paxly;

(b) The statement concerned a matter within the scope of the agency,
parcnership, or employment and was made during that relaticnship;

{¢) The statement would be admissible if made by the declarant at
the hearing: and

(A} The statement is offered after, or in %the judge's discretion as
to the order of proof subject to, proef of the existence of the relationghip
betwreen the declarant and the party.
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1262, Admission of declarant wherc liability of {cclarant is in isaue.

1262, A statement offered against a party in @ civil action is not
mace 1nadmissible by Section 1200 if:

(e} The liability, obligation, or duty of the declarant is in issue
hetireen the party and the proponent of the evidence of the statement;

(b} The statement tends to establish that liability, obligation,
or cuty; and

{e) The statement would be admissible if made by the declarant at

the hearing.

1263. Declaration against interest.

1263, {a) As used in this section, "declaraiicn ajzainst interest”
means a statement that, when made, was so far contrary o ie declarant's
pecuniary or proprietary interest, or so far sukjecved nim Lo the risk of
civil or criminal liability, or so far tended to render invalid a claim by him
against ancother, or created such a risk of making him an objeet of hatred,
ridicule, or social diszrace in the community, that a2 reasonable man in his
position would not have made the stztement unless he believed it to be true.

{b) Subject to subdivision (c), a declaration agzinst interest is
not nade inadmissible by Section 1200 if:

(1) The declarant is not a party to the action in which the statement
is vifered;

(2) The declarant had sufficicnt knowledge of the subject; and

{(3) The declarant is unavailable as a witness.

(c} A statement made while the declarant was in the custody of a

public employee of the United States or any state is not made admissible
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1263-1265
Ly this section against The defendant in a criminal action unless the
stasement would be admissitle under Section 1256 ageinst the declarant

if he vere the defendant in a criminal action.

1260, tatement of declarant's then existing vhrsical or mental conditiom.

126k, (a) Unless it vwas made in rad faith, a statement of the
declarantc’s then exisving state of mind, emotion, or physicel sensation
(including a statement of intens, plan, motive, design, mental feeling,
pain, or bodily health) is not made inadmissible by Jeciion 1200 when:

(1) Such mental or phiysicel condition is in issue and the statement
is offered on that issue; or

(2) The statement is offered o prove or explain acis or conduct
ol the declarant.

(3} This section does not melie admissible a siatement of memory or

belicf fo prove the fact remembered or helieved.

1255. Statement of declarant's proriously existing physical or mental

condition.

1265. Unless 1% was made in bad falth, a statenent 1y the declarant
as to his state of mind, emotion, or physical sensation (including a
stacement of intent, plan, motive, design, mental feeling, pain, or bedily
hezlih) at a time prior to the statement is not made inaduissible by
Section 1200 if:

{a) The declarant is unavailable as a witness; and

(b} His statement is offered so prove such prior state of mind,
emocion, or physical sensation whea it is itself an isgue in the action

an the statement is not offered tc prove any fact other ithan such state
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1265-1265
of mind, emotion, or paysical sencsation.

1265. Statement of previous symptions.
P :

1266. 'Maen relevant to an issue of the declorant's bodily condition,
a ctatement of his previous symptunsz, pain, or physical sensation, made to
a phyrsician consulted for itreetment or Tor dlagnosisz with a view to treatment,
ig not wede lnadmissible by Section 1200 unless the siavemenit was made in

bad faith.
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1267. Statement concerning declarant's will.

1267. A statement of a declarant who is unavailable as a witness
that he has or has not made a will, or has or has not revoked his will,
or that identifies his will, is not made inadmissible by Section 1200 unless

the statement was made in bad faith.

1268. Statement of decedent offered in action against his estate.

1268. A statement offered in an action brought against an executor
or administrator upon a claim or demand against the estate of the declarant
is not made inadmissible by Section 1200 if the statement was made upon the

personal knowledge of the declarant.

1269. Business record.

1269. {a) As used in this section, "a business" includes every kind
of busipess, govermnmental activity, profession, occupation, calling, or
operation of institutions, whether carrled on for profit or not.

{b) A writing offered as a record of an act, conditicn, or event is
not made inadmissible by Section 1200 if:

(1) The custodian or other qualified witness testifies to its
identity and the mode of its preparation;

(2) it was made in the regular course of a business, at or near the
time of the act, condition, or event; and

(3) The sources of information and method and time of preparation

were such as to indicate its trustworthiness.

1270. Absence of entry in business records.

1270. {a) As used in this section, the term "a business" has the

meaning given it by Section 1269.
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1270-1271

{b) Ev?dence of the absence from the records of a business or a
record of an asserted act, condition, or event is not made inadmissible by
Section 120C vwhen cffered to prove the non-occurrence of the act or event,
0r the non-existence of the condition, if:

(1) It was the regular course of that business to make records of
all such acts, conditions, or events, at or near the time of the act,
condition, or event, ard to preserve them; and

{2) The sources of information and method and time of preparation of
the records of that business are such as to indicate that the absence of a
record of an act, condition, or event warrants an inierence that the act or

event did not occur or the condition did not exist.

127). Report of public employee.

1271. (a) A writing offered as a record or report of an act, condition,

or event is not made inadmissible by Section 1200 if:
| (1) The writing was made by and within the scope of duty of & public
employee of the Unlted States or a public entity of any state;

(2) The writing was made at or near the time of the act, condition,
or event; and

(3) The sources of informetion and method of preparation are such as
to indicate its trustworthiness.

(b) If a party offers & writing made admissible by this section and
the writing is received in evidence, the public employee who made the
writing may be called as a witness by the adverse party and examined as
if under cross-exasmipation concerning the writing and the subject matter
of the writing.
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1272. Report of wital statistic.

1272. A writing made as a record or report of a birth, fetal death,
death, or marrizge is not wade inadmissible by Section 1200 if the maker
was reguired by statute to file the writing in a designated public office

and the writing was made and filed as required by the statute.

1273. Content of writing in custody of public employee.

1273. A writing that is a copy of a writing in the custody of a
public employee is not made inadmissible by Section 1200 when offered to

prove the content of the writing in the custody of the vublic employee.

1274, Proof of absence of public record.

1274, A writing made by the public employee who is the official
custodian of the records in a public office, reciting diligent search
ana failure to find a record, is not made inadmissible by Section 1200

when offered to prove the absence of a record in that office.

1275. Certificate of marrisge.

1275. A certificate that the maker thereof performed a marrisge
ceremony is not made inadmissible by Section 1200 when offered to prove
the facet, time, or place of the marriage if:

(a) ThHe maker of the certificate was, at the time and place certified
as the time and place of the marrizge, authorized by law to perform
marriage ceremonies; and

(b} The certificate was issued at that time or within a reasonable

time thereafter.
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1280. Officiel record of document affecting an interest in property.

1280. The official record of a document purporting to establish
or affect an interest in property is not made inadmissible by Section 1200
waen offered to prove the content of the original recorded document and
its execution and delivery Ly each person by whom it purports to have been
executed if:

{(a2) The record is in fact a record of an office of & state or
nation or of any governmenrrtal subdivision thereof; and

(b) A statute authorized such a document to be recorded in that office.

1281, Judament of previous conviction.

1281. Evidence of z final judgment adjudging a person guilty of a
felony is not made inadmissible by Section 1200 when offered in a civil
action to prove any fact essential to the judgment unless the judgment

was hased on a plea of nolo contendere.

1282. Judgment against person entitled to indemnity.

1282, Evidence of a finzl judgment is not made inadmissible by
Section 12C0 when offered by the judsment debtor to prove any fact which
was esgential to the Jjudement in an actibn in which he seeks to:

{a) Recover partial or total indemnity or exoneration for money paid
or liability iIncurred because of the judgment.

(b) Enforce a warranty to protect the judgment debtor against the
liahility determined by the judgment.

{c) Recover damages for breach of warranty substantially the same as

a warranty determined by the judgment to have been breached.
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1283-1285

1263. Judgment determining liability of thira person.

1283. Uhen the liability, obligation, or dnty of a third person is
in issue in a civil acticn, evidence of a final judsment against that
person is not mede inadmissible by Section 1200 when offered to prove such

liability, obligation, or duty.

1284, Statement concerning declarant's own family history.

1284. (a) Subject to subdivision (b), a statemeni of a matter
concerning a declarant's own birth, marriage, divorce, legitimacy, relation-
ship by blood or marriage, race-ancestry, or other similar fact of his
family history is not made inadmissitle by Ssction 12C0, even though the
declarant had no means of acguiring personal knowledge of the matter
declered, 1T the declarant is unavailable as a witness.

(b) This section does not make a statement admissible if the statement
was made under such circumstances that the declarant in making such statement

had motive or reason to deviate from the truth.

1285. Statement concerning family history of another.

1285. (a) Subject to subdivision {b), a statement concerning the
hirth, marricee, divorce, death, legitimacy, race-ancestry, relationship
by blood or marriage, c¢r other similar fact of the family history of a person
pther than the dsclarant is rot made inadmissible by Section 1200 if the
declarant is unavailable as a witness and:

(1) The declarant was related to the cther by blocd or marriage; or

(2) The declarant was otherwire so intimately associated with the
gther's family as to be likely to have accurate information concerning the

matter declared and made the statement (i) upon information received from
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the other or from a person related by blood or marriags to the other or
{ii) upon repute in the other's fzmily.

(b) This section does rnot make a statement admissible if the state-
ment was made under circumstances that the declarant in making such state-

ment had motive or reasscn to deviate from the truth.

1286. Reputation in family concerning family history.

1286. FEvidence of reputation among members of a Tamily is not mede
inédmissible by Section 120C Zf the reputatior concerns the birth, marriage,
divorce, death, legitimacy, race-ancestry, or other similar fact of the
family history of a member of the family by blood or marriage and the

evidence is offered to prove the truth of the matter reputed.

1287. Entries concerning family nistory.

1287. Entries in fewmily hibles or other family books or charts,
engravings on rings, femily poriraitvs, engravings on urng, crypts, or
tombstones, and the like, are not made Inadmissible by Section 1200 when
offered to prove tixe birth, merriage, diverce, deatl:, legitimacy, race-
ancestry, or other similar Ffact o the family history oFf z menber of the
famlly by blood or marriage.

1288, Community reputation concerning public interest in property,
boundaries, general history, or family history.

1288. ZEvidence of reputation in a community is not made inadmissible
by Section 1200 when offered to prove the truth of the matter reputed if
the reputation concerns:

(a)} The interest of the public in property in she community and the
repuitation, if any, arose before coutroversy.
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(b) Poundaries of, or customs affecting, land in the community and
the reputation, if any, arose before -controversy.

(¢} An event of general history of the community or of the state or
nation of which the community is a part and the event was of importance
to the commmity.

(d) The date or fact of birth, marriage, divorce, or death of a

person resident In the commmnity at the time of the reputation.

12835. Statement concerning toundary.

1289. A statement concerning the boundary of land is not made
inadmissible by Section 1200 if the declarant is unavailable as a witness
and had sufficient knowledge of the subject, btut a statement is not
admissible under this section if the statement was made under such circum-
stances that the declsrant in making such statement had motive or reason

to deviate from the truth.

12900. Reputation as to character.

1290. Evidence of a person’s general reputation with reference to
his character or a tralt of his character at & relevant time in the community
in which he then resided or in a group with which he then habitually
associated 1s not made inadmissible by Section 1200 when offered to prove

the truth of the matter reputed.

1291. Recitals in documents affecting property.

12601. A statement contained in a deed of conveyance or a will or other
writing purporting to affect an interest in real or personal property is

not made inadmissible by Section 12C0 if:
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1201-12735

(a) The matter stated was relevant to the purpose of the writing;

{b) The matter siated would be relevant to an issue as to an interest
in the property; and

(c) The dealings with the property since the statement was made

have not been inconsistent with the truth of the statement.

1292, Recitals in ancient documents.

1292. M statement is not made inadmissible by Section 1200 if the
statement is contained in a writing more than 30 years old and the state-
ment has heen since generally acted upon as true by persons having an

interest in the matter.

1293. Commercial 1lists and Ghe like.

1293. A statement, other than an opinion, contained in a tabulation,
list, directory, register, or other published compilation is not made
inadmissible by Section 1200 if the compilation is generally used and

relied upon by persons engaged in an cccupation as accurate.

1294. Publications concernming facts of general notoriety and interest.

1294, Historical works, books of science or art, and published maps
or charts, made by perscns indifferent between the parties, are not made
inadmissible by Section 1200 when offered to prove facts of general noctoriety

and interest.

1295. Ewvidence admissible under other statutes,

1295. Hearsay evidence declared to be admissible by statute is not

made inadmissible by Section 1295,
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DIVISION 11. WRITINGS

CHAFTER 1, AUTHENTICATIONW

14C0, _ Authentication required.

1400. Authentication of a wriiing is required before it may be
received in evidence. Authenticetion of a writing is required before
gecondary evidence of its content mey be received in evidence., Authenti-
cation may be by evidance sufficient to sustain a finding of its suthenticity

, or by any other means provided by law.
C 1401, Private writing.

1401. A private writing, other than & will, is sufficlently authenticated
t0o be received in evidence if it is acknowledged or proved and certifled in the

menner provided for the acknowledgement or proof of conveyaaces of real property.

1402, Writing affecting real property.

1402, A writing conveying or affecting real property, acknowledged or
proved and certified as provided in the Civil Code, is sufficiently authenticated

to be received in evidence.

1403, Copy. of writing in custody of public employee.

1403. A purported copy of a writing in the custody of a public employee, or

of an entry therein, meets the requirement of authenticaticn as a copy of sueb

C‘ writing or entry if:
| -11C0-
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{a) The eepy purports to be published by authcrity c<f the nation
or siate, or govermmental subdivision thereof, in vhich the writing is
kept:

(b) Evidence has been introcuced sufficient to varrant e finding that
the copy is a correct copy of the writing or entry;

(¢} The office in which the writing is kept is within the United States
or any state, territory, or possession thereof and the copy is attested or
ceriified as a correct copy of the writing or entry by a person purporting to
be an cfficer, or a deputy of an officer, having the lesal custody of the
writing: or

(&) The office in which the vriting is kept is not vithin the United
States or any state, territcry, or rpossession thereof and the copy is
attcsted or certified as reguired in subdivision (e¢) and is accompenied by &
statement declering that the person vho attested or certified the copy as
a correct copy is the officer, or a deputy of the officer, vho has the custody
of the writing. The statement may be made only by a cccretary of an embassy
or legation, consul general, consul, vice consul, or consular agent or by
an officer in the forelgn service of the United Ststes stationed in the

nacion in which the writing is lient, authenticated Uy the seal of his office.
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<::‘ 140k, Writing stating ebsence of record in public office.

1404, A writing reciting diligent search and Jailure to find a record in
a specified office, made by the employee who is the official custodian of
the records in that office, is authentlcated in the seme menner as is

provided in subdivision (e) or {d) of Secticn 1403.

155, Ancient writings.

1405, A writing is sufficiently suthenticated to be received in
evifence if the judge finds that 1t:

(a) Is at least 30 years old at the time it ic offered;

{b) Is in such condition as to create no susplcion concerning its
suthenticity; and

{c) Wms, at the time of its discovery, in a place in which such

<:: © writing, if authentic, would be likely to be found,

1415, Official seals and signatures.

ihs. (a) A seal is presumel Lo be genuine and authorized if it
purpeirts to be the seal of:

(1) The United States or of a department, agency, or officer of the
United States.

(2) A public entity, or a department, agency, or officer of a public
entity, in any state, territory, or possession of the United States.

(3) A nation or sovereign, or a department, agency, or officer of a
nation or sovereign, recognized by the executive pover of the United States.

{4} A governmental subdivision of a nation recognized by the executive

pover of the United States.
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(5) A court of admiralty or maritime jurisdiciion.

(6) A notary publie.

{n) A signature is presumed “o be genuine and authorized if it
purports to be the signature, affix:ed in his official capacity, of:

(1) A public officer or employee of the United tates.

(2) A public officer or employee of any public entity in any state,
territory, or possession of the United States.

(3} A notary public.

(e¢) A signature is presumed to D¢ genuine snd authorized it it pur-
ports to be the signature, affixed in his official capacity, of the
sovereign or a principal officer of a nation, or & principal officer of a
governmental subdivision of a natlon, recognized by the cxecutive power
of Ghe United States and the writing to which the sipnature is affixed is
accompanied bty a statement declaring that the person vho affixed his signa-
ture thereto is such sovereign or urincipal officer. The statement may be
made only by a secretary of an embassy or legation, consul general, consul,
vice consul, or consular agent or by any officer in the foreign service of
the United States stationed in the nation, authenticated by the seal of his
ofTice.

(d) The presumptions established by this section reguire the trier of
fact to find the existence of the presumed fact unless and until evidence is
introduced which would support a finding of its nonexistence, in which case
the trier of fact shall determine the existence or nonexistence of the
rresumed fact from the evidence apd without regard to the presumptions

established by this section.
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1516, Certificate to cony.

1k316. VWhenever a copy of a writing is certified for the purpose of
evidence, the certilficate must state in subestance that the copy is a correct
copy of the origlnal, or of a specitied part thereof, as the case may be.
The certificate must be under the ofrficial seal of the certifying offlcer,
if there Le any, or if he be the clerk of a court having a seal, under the

seail of suchi court.

CHAFTER 2. BLST EVIDENCE RULE

1420, Vhen secondary evidence of content of writing admissible.

1420. As tending to prove the content of a writing, no evidence
othey than the writing itself is admissible, eXcept as otherwlise provided
Ly statute, unless the judge finds that:

(a) The writing is lost or has been destroyed withoui fraudulent
intent on the part of the proponent;

{t) The writing was not reasonably procurable by the proponent by
use of the court's process or by other available meons;

(e) A% a time when the writing vas under the conirol of the opponent,
the opponent was expressly or implicdly notified, by the pleadings or other-
wise, that the writing would be needed at the hearing, and on request at
the hearing the opponent has failed to produce such writing; but in s
criminal action, the request at the hearing for the defendant to produce the

writing may not be made in the presence of the jury;
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(3} The ﬁriting iz not closely. relaied to the controlling issues
ant 1ie would be inexpedient to require its production;

(e} The writing is a record or ocher writing in the custody of a
public officer or employee;

() The writing bhas been recorded in the public records and the record
or an attested or a certified copy thereof is made cvidence of the writing
by statute; cr

{z) The writing consists of numerous sccounts or other writings
that cannot be examined in court rithout great loss of time, and the
evidence sought from them is only the general result of ithe vwhole; but
the judge, in his discretion, may vequire that such accounts or other

writings Te produced for inspection by the adverse party.

1L2l. Types of secondary evidence zdmissible.

1hz3. {a} Subject to subdivisions (b) and (e¢), if the judge makes
one of the findings specified in Secticn 1420, oral or written secondary
evidence of the ccﬁtent of the writing is.admissible.

(b) If the writing is one described in subdivisien (a), (b), (e), or
(d) of Seeticy, 1420, oral testimony of the content of the vriting is
inadmissible wnless the judge finds either (1) that the proponent does not
have in his possession or under his control a copy of the writing or {2) that
the writing is also cne described by subdivision () of Scevion 1420.

{¢) If the writing is one described in subdivision (e} or (f} of
Seciicn 1h20, orasl testimony of the content of the writing is inadmissible
unless the judge finds either (1) that the proponent does not have in his
possession & copy of the writing and could not in the exercise of reascnable
diligence have obtained a copy or .2) that the writing is also one deseribed
Yy svbdivision {g) of Sccticn 1420,
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(:j 1422, Tffect of production and inspection.

1k22, Though a writing called for by one party is prcduced by the
othier, and is thereupon inspected by the party calling for.it, he is not

obliged to produce it as evidence in the action.

%:
CHAPTER 3. EUSINESS RECORDS
Article 1. DBusiness Records Generally
1450, YA ‘business” defined.
1450, As used in this articlc, "a business” includes every kind of
business, govermmental activity, profession, oceupation, calling, or
(:: operation of institutions, whether carried on for profit or not.
1451, Business records.
1451. A writing offered as a record of an act, condition, or event
is afmissible as evidence if:
{a) The custodiasn or other gualified witness testifies to its identity
and the mode of its preparation;
{b) It was made in the regular course of a busiiess, at or near the
time of the act, condition, or event; and
{¢) The sources of informaticn and method and time of preparation were
such ag to indicate its trustworthiness.
[Hote: This article duplicatec Section 1269, but the staff suggests
that this article be included in the BEvidence Code and Section 1269
C be deleted, A memorandum will be prepared to discuss this problem.]
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Article 2. Church Records

[Hlote: This article will te drafted to effectuate the determination
of the Commission as set out in the Mimutes of its May 1964 Meeting,
pages 6-7.]

Article 3. Use of Copies of Hospital Records

1490, Compliance with subpena duces tecum of hospital records.

1490. (a) Except as provided in Sceticn 1494, vhen a subpena duces
tecum is served upon the custedian of records or other qualified witness
from a licensed or county hospital, state hospital or hospital in an
institution under the jurisdiction of the Department of Corrections in an
action in which the hospital is neither a party nor the place where any
cause of action is alleged to have arisen and such subpena requires the
production of all or any part of ihe reccrds of the hospital relating to
the care or trestment of a patient in such hospital, it shall be sufficient
conpliance therewith if the custodian or other officer of the hospital shall,
within five days after the receipt of such subpena, deliver by mail or
othervise a true and correct copy (which may be a paotographic or micro-

vhotographic reproduciion) of all the records described in such subpena

«13107-

MJN 1282 }




1490-1491

to the clerk of court or to the court if there be no clerk or to such other
person as described in subdivision (a) of Sectica 2018 of the Code of Civil
Procedure, together with the afficavit described in fcevicn 1h491.

(b) The copy of the records shall be separately enclosed in an inner
envelope or vrzrpa¥, sealed, with the title and number of the action, name of
witnzess and date of subpena clearly inscribed thereon; the sealed envelope
or vrapper shall then be enclosed in an outer envelcpe or wrapper, sealed,
directed as follows: |

If the subpena directs attenCaace in court, to the clerk of such court,
or to the Judge thereof, if there be no clerk; if the subwpena directs atten-
dance at a deposition or other hearing, to the officer before whom the
deposition is to be taken, &t the place designated in the subpena for the
taliing of the deposition or at his place of businesz, in other caeses, to the
officer, body, or tribunal conducting the hearing, at a lilke address,

(c} Unless the parties to the action or procccding ctherwice agree, .or
unless the sealed envelope or wrapper is returned so a witness who is to appear
personally, the copy of the recorés shall remain sealed and shall be copened
only at the time of trial, deposition, or other hearing, upon the direction
of the judge, officer, body, or tribunal conductinc the proceeding, in the
presence of all parties who have appeared in person or by counsel at such
trial, deposition, or hearing. Records which are not introduced in evidence
or required as part of the record shall be returned to the persch or entity

fros: vhom received.

1481, Affidavit accompanying records.

1491, {a) The records shall be sccampanied by the affidavii of the

cusiodian or other gqualirfied witness, stating in substance each of the

follaowing:
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(1L} That the affiant is the duly euthorized custodian of the records
and has authority to certify the records.

(2) That the copy is a true copy of all the records deseribed in the
subpena.

(3) That the records vere prépared by the persomnel of the hospital,
staff physicians, or persons acting under the control of either, in the
ordinary course of hospital businecs at or near the time of the act, condition
or c.cot.

(b) If the hospitel has none of the records tescribed, or only part
thereof, the custcedian shall so state in the affidavit, and deliver the
affidavit and such records as are availlable in the manner provided in

Section 1490,

1492, Copy of records and affidaviti admissible in evidence.

1492, The copy of the records is admissible in evidence to the same
extent as though the original thereof were offered nnd the custodian had been
present and testified to the matters stated in the affidavit. The affidavit
is admissible in evidence and the matters stated therein are presumed true
in the absence of a preponderance of evidence to the convrary. When more
than one person has knowledge of the facts, more thon one affidavit may be

nace.

1493, Single witness or milesge fee.

1493, This article shall not be interpreted to require tender or pay-
ment of more than one witness and mileage fee or other charge unless there 1s

an agreement to the contrary.
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1ich, Personal attendance of custodian and production of original records.

(:: 194, The personal attendance of the custodian or other qualified
witness and the production of the original records is reguired if the subpena
duces tecum contains a clause whiclh reads:

"The procedure suthorized pursuant to subdivision {a) of Section
1460, and Sections 1h9l and 1h92, of the Evidence Code will not be deemed

sufficient compliance with this subpena.”

1455, Service of more than one subpens duces tecu:.

1495, 1If more than one subpens duces tecum is served upon the custodian
of records or other gualified witness from a licensed or county hospital
or hospital in an institution under the jurisdiction of the Department of
Corrections and the personal attendance of the custodian or cther gqualified
witness is required pursuant to Section 1k9k, the witness shall be deemed to

(:r be the witness of the party serving the first such subpena duces tecum,

1496, Application of article.

1496, This article applies in any proceeding in which testimony can be

corpelled.

CHAPTER L. PRCOF OF CONTENT OR ENXECUTION

Article 1. General Provisions

1500, Witnessed writings.

1500. (a) Except where the testimony of a subscribing witness is
required by statute, the executlon of any writing may be proved by:

(1) Anyone who sew the writing executed; or
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1500-1501
(2) Evidence of the genwigepeso of the hapduriting of the meker; or

(3) A subscribing witness.

(b} Notwithstanding subdivision (a), if the subseribing witness denies
or <oes not recollect the execution of the writing, its execution may be
proved by other evidence,

(¢} Notwithstanding subdivision (a), where evidence is given that
the party against whom the writing is offered has a3 any time admitted its
execution no other evidence of the exrecution need te ziven if:

(1) The vriting is one produced from the custcdy of the adverse party,
and has been acted upon by him as genuine; or

{2) The writing is more than 30 years old and has been generslly
respected and acted upcon as genuine by persons having an interest in knowing

the fact.

1501. Proof of hapdwriting.

1501. (a) The handwriting of a person may be proved vy anycte who
believes it to be his, or who has seen him write, o has seen writings
purporting to be his, upon which he has acted or been charged, and who has
thus acquired a knowledge of his handwriting.

(b) Evidence respecting the handwriting mey also be given by & compari-
son, made by the witness or the trler of fact, with writings admitted or
treated as genuine by the party against whom the evidence is offered, or
proved to be genuine to the satisfaction of the judge.

{c) ‘here & writing is more than 30 years old, the comparisons may be
made with writings pwrporting to be genuine, and penerally respected and

acted upon as such, by persons having an interest in knowlng the fact.
~1111-
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1550- 3600
Article 2, Fhotographic Copies of Writings

1550, Photogrephic coples of business records.

1550. A photostatic, microfilm, microcard, minlature photographic or
other photographic copy or reprofucition, or an enlargement thereof, of a
writing is as admissible as the writing itself if such copy or reproduction
was made and preserved as a part of the records of "a business" (as defined
By Secticn 1450) in the regular course of such business. The introduction
of such copy, reproduction or enlargement does not preclude admission of

the original vwriting if it ie still in existence.

1551. FPhotographic coples where original destroyed or lost.

1551. A print, whether enlarged or not, from a photographie film
{including & photographic plate, microphotographic film, photostatie pegae
tive, or similar reproduction) of an original writing destroyed or‘ lost

after such film was taken is as admissible as the original writing $tself

if, at the time of the taking of such film, the person under whose directicn

and control it was taken attached thereto, or to the sealed containep 4in

which it was placed and has been kept, or incorporated in the film, &
certification complying with the provisions of Section 1416 and stating the

date on which, and the fact that, it was so taken under his direction and control.

Article 3. Reports of Presumed Death, Miseing in Action, and the Like

1600, Finding of presumed death by suthorized federal employee,
1600. A written firding of presumed death made by an employee of the

United States authorized t0 make such finding pursuant to the Federal Missing
Perscns Act (50 U.B.C, App. Supp, 1001-1016), as emacted or as heretofore or
=1112-
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1600-1602
hereafter amended, or a certified copy of such finding, shall be recelved in

any court, office or other place in this State as evidence of the death of the
person therein found to be dead and of the date, circumstances, and place of

his disappearance.

1601. Report by federal employee that person is missing, captured, or the
like.

1601. An official written report or record, o certified copy thereof,
that a person is missing, missing in action, interned in a Fforeign country,
capiured by a hostile force, beleaguered by & hostile force, or besieged by
a2 hoctile force, or is dead, or is alive, made by an employee ¢of the United
Staves authorized Wy owy law of the United States to wake such report or record
shell be received in any court, office, or other place in this State asz evidence
that such person is missing, missing in action, interned in e foreign country,

captured by & hostile force, beleaguered by & hositle force, or besleged by a

hostile force, or is dead, or is alive, as the case may be.

1602. Presumption of execution and authority.

1602. f{a) Por the purposes of this article, any finding, report, or
record, or certified copy thereof, purporting to have been signed by a
public employee of the United States described in this article is presumed
to have been signed and issued by such employee pursuant to law, and the
person signing such finding, report, or record is presumed to have acted within
the scope of his authority.

{b) If a writing purports to Le a copy of such finding, report, or record
and purports to have been certified by a person authorized by law to certify
it, the signature of the person certifying the copy and his authority so to

cer:ily the copy is presumed.

=1113-
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1602-1651

(c) The presumptions establishied by this section require the trier of
fact to find the existence of the presumed fact unless and uvntil evidence
is introduced which would support a finding of its nonexistence, in which
case the trier of fact shall determine the existence of nounexistence of the
presumed fact from the evidence and vwithout regard to the presumptions

established by this section.

Article 3. Particular Writings

1650. Authenticated Spmanish title records.

1650, Duplicate coples and authenticated translaticns of criginel
Spanish title papers relating to land claims in this Jtate, derived from the
Spanish or Mexican Governments, prepared under the supervision of the Keeper
of Archives, authenticated by the Jurveyor-General or his successor and by
the Keeper of Archives, and filed with a county recorder, in accordance with
Chanter 281 of the Statutes of 1865-6, are receivable as prims facle evidence
i . like force and effect as the originels and without proving the execution

of such originals.

%§51, Patent for mineral lands.

1651, If a patent for mineral lands within this 3tate, issued or granted
by the United States of America, contains a statement of the date of the
location of a claim or claims upon vhich the granting or issymnce of such
patent is based, such statement is prima facie evidence of the date of such

location.

-111k-
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1652-165k4

1652. Deed by officer in pursuance of court process.

1652. A deed of conveyance of real property, murvorting to have been
executed by a proper officer in pursuance of legal process of any of the
courts of record of this State, acknowledged and recordéed in the office of
the recorder of the county vherein the real property therein described is
situated, or the record of such deed, or a certified copy of such record is
prima facle evidence that the property or inberest therein described was

theireby corveyed to the grantee named in such deed.

1653. Certificate of purchase or location of lands.

1653. A certificate of purchase, or of location, of any lands in this
State, issued or made in pursuance of any law of the United States or of this
Stabve, is prime facie evidence that the holder or assignee of such certificate
is the ovmer of the land described therein; but this evidence may be overcome
by procf that, at the time of the location, or time of filing, a pre~emption
¢lain on which the certificate may have been lssued, the land was in the
adverse possession of the adverse party, or those under wvhom he claims, or

that the adverse party is holding the lend for mining purposes.

165k, Proof of content of lost publie record or document.

1654, {(a) Subject to subdivisions (b) and (¢}, vhen, in any action,
it is desired to prove the contents of any public record or document lost or
destroyed by conflagration or ﬁther public celamity, after proof of such loss
or Gestruction, the following may, without further proof, bLe admitted in
evidence to prove the contents of such record or decument:

(1) Any abstract of title madc and issued and certified as correct

prior to such loss or destruction, and purporting to have been prepared and
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165k

mace in the ordinsxry course of business by any person, firm or corporaticn
enreged in the business of preparing and meking abstracts of title prior to
such loss or destruetion; or

(2) Any abstract of title, or of any instrument affecting title, made,
issved and certified as correct by any person, firm or corporation engaged
in the business of insurding titles or issuing abstracts of title to real
estate, whether the seme was made, issued or certified before or after such
loss or destruction and whether the same was made from the original records
or from abstract and notes, or either, teken from such records In the pre-
paration and upkeeping of its, or his, plant in the ordinary course of its
business.

{b)} No proof of the loss of the original documeni or instrument is
required other than the fect that the originel is not kunoun to the party
desiring to prove its contents to be in existence.

(c) Any party desiring to use evidence admissible under this section
shall give reasonable notice in writing to all other parties to the aection
vho have appeared therein, of his intention to use such evidence at the trial
of the action, and shall give all such other parties a reasonable opportunity
to inspect the evidence, and also the abstracts, memoranda, or notes from

which it was campiled, and to take copies thereof.

-1116~-
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1350

CHAFTER $. RECORD3 OF MEDICAL 3TUDISS

1050. BRecords of medical study of in-hospital giaff committee,

1950, (a} In-hospital medical staff committees of a licensed hospital
may engaze in research and medicsl study for the purpose of reducing morbidity
an¢ mortality, and ray make findings and recommendaiicns relating to such
purpose. The written records of inverviews, reporis, statements, or memorands
of such in-hospital medical staff committees relating to such medical studies
are subject to Sections 2016 and 2036 of the Code of Civil Procedure (relating
to (iscovery proceedings) but, subject to subdivisions {(b) énd {c}, shall not
be admitted as evidence in any action or before any adwinistrative body,
agency, or person,

(b) This section does not affect the admigsibility in evidence of the
original medical records of any patient.

(¢c) This sectlon does not exclude evidence which is relevant evidence

in a criminsl action.
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34 (L) 5/13/6k
Memorandum 6L4-31

Subject: Study No. 34{L) - URE (Hearsay Evidence]

This memorandum relates to proposed Division 10, Hearsay Evidence,
of the BEvidence Ccde. It will discuss certain definitions in Division 2
as they relate to the hearsay division. Many of the matters presented here
were presented in Memorandum 6L4-17. There are some nev matters for your
consideration also, and we have brouzht together all +the material that you
are to consider inlregard to the hearsay division in this temorandum.

DEFINITICNS

Several of the definitions that appear in Rule 62 of our Tentative
Heairsay Reccmmendation have been included in Division 2, entitled "Words
and. Phrases Defined". We have placed the definitions relating to hearsay
amcn; the general definitions relating to the entire ccde because it is
easler to find them there and because the defined terms are useful in oth+
parss of the code,
Section 145. .

w1 Cafinition of "declarant” is the same as that appearing in RURe 2:(x),
Secsicn 170, -

Thé definiticn of "hecrsoy evidcnece? iz a rocisol version of the
definitional portion of the cpening paragraph of RURL 63.
Section 185.

The definition of "perceive" is the same as BURD 62(3).

Sections 210, 215, 235.

The definitions of "publie employee", "public entity"”, and "state"

supersede the definitions of “"public officer or employee" and "state"

-1-

MJIN 1293 |



in sutdivisions & and 5 of RURE 62,
Section 240,

This section is the same as RURE 62(1).
Section 255,

This definition is the same in substance as the definition in sub-
divisions (6) and {7) of RURE 62 ac revised at the February meeting. The
folloring matters should be consldered in regard to this section:

(1) We have substituted "his attendance" for "appearance” in
subdivision {a){¥4) to conform to paragraphs (5) and (6) of subdivision {a).
(Code of Civil Procedure Section 206L provides in part: "A witness, served

with 2 suvpena, must attend at the time appointed, . . ." Other existing

statutes also use "attend".) Either 'httendance" or "appearance" should be
used wniformly in the secticm.

{2) 1In paragraph (3), note that the New Jersey Committee used the
word "disability" instead of "physical or mental illness or infirmity".

{3) In paragraph (5) we suggest that the words "by sutpensc" be
deleted, Attendanee can be compelled by means other than subpena. For
exzuiple, attendance of a county jail priscner is compelled by an order of court
Code Civ, Proc. §§ 1995, 1997. Should a broader phrase be substituted for
"oy subpena'?

{4) In subdivision (b)(1), the New Jersey Committee used "was brought
about by" instead of "is due to".

(5) Sutdivision (b)(2) presents two important policy problems.
First, there seems no logical reason vhy it is restricted to the case where
the declarant is absent beyond the jurisdiction of the court to compel
appesrance by its process. The logle of the provision would seem 1o apply to

-
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any case vhere the deposition of the declarant could have been taken by the
proponent by the exercise of reasonable diligence ond without undue hardship
or expense, inecluding, for example, cases where the ¢eclarant is imprisoned,
where the proponent of his statement has exercised reasonable diligence
(even though within the jurisdicticn)} but has been wnable to procure his
attendance, where he is too ill to attend the hearing, and even when he
is dead., N.uw Jersey revised the eguivalent of subdivision (b)(2) to meet
this problem as follows: "But a witness is not unavailable , . . when his
deposition could have been or can e taken by the eiercise of reascnable
diligence and without undue hardship . . . [or expensel." It is suggested
that the New Jersey revision makes good sense.

Second, subdivision (b){2) makes no sense when a person is offering
a deposition on the ground that a person is unavaillable as a wiltness.
Subdivision (b)}{2) appears to state that a person iz not unavailable as
a witness if his deposition can be taken. (In the Uniform Rules, a
deposition is admissible even if the deelarant 1s available as a witness.
When ve deleted this provision, we created this problem.) In this connec-
tion, see our proposed amendments of Ccde of Civil Frocedure Section 2016
(pae 351 of tentative recommendation) and Penal Code Sections.I345 and
1352 (nage 353 of tentative reccmmendation). Cne method of dealing with
the problem would be to insert in each of these three sections the
definition of unavailable as a witness from Section 255 (srith subdivision
(b){2) cmitted). The disadvantage of this is that i:e then have four code
sections that will need to be kept consistent and co make a change in what
constitutes unavailabllity will reguire amendment of four secticns in

three different codes.
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Another method of dealing with the problem woulld be to divide sub-
division (b) of Section 255 into tvo subdivisions tc read as follows:

(b) A declarant is not unavailsble as a witness if the
exemption, disqualification, death, inability, or absence of

the declarant is due to the procurement or wrengdoing of the

proponent of his statement foir the purpose of preventing the

declarant from attending or lestifying.

te) If the evidence offered is not a deposition of the
declarant, a declarant is not unavailable as a witness if the
deposition of the declarant could have been or can be taken

by the propornent of his statement by the exercise of reasonable

diligence and without undue hardship or expense.

If this method is used, the intrcductory clause of subdivision (a) should
be revised to read: "Except as otherwise provided in sutdivisions (b} and
(C).”

& third method of dealing with the problem is to delete the deposition
provision frcm Section 255 and to consider each hearsay exception where
wnavailability of the witness is required and to determine vhether the
proponent of the statement should e reguired by the particular exception
to obtain a deposition i1f possible. For example, if the statement is a
declaration against interest, should the proponemt be required to take the
deposition of the declarant? Suppose the declarant does not give a
deposition consistent with his previous declaration against interest. Can
the proponent then cffer the deposition and also offer his prior declaration
against interest {as a prior inconsistent statement) as substantive evidence
even though the declarant is not unavailable as a witiiess? The answer
would seem to Be no. See HJectlon 1202, We discuss later in this memo-
randun vhether unavailsbility of the wilitness shoull bte a requirement under

the declaration against iaterest excewiion. However, this example does

incicate the problem presented by the definiticn of unavailable as a witness.

I
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If this method is selected by the Ccnmission we will nrepare a memorandum
that will consider each exception thal contains a requirement that the
declarant be unavailable as a witnecs.

Incidentally, it is noted that, in People v. Spriggs (the recent

declaration against interest case), a footnote states thai a person is
not available as a witness if the privilege against seif-incriminaticn
is claimed. This dictum, ¢f course, is consistent with Cection 25%, but
is not consistent with scme previous California cases.

DIVISICN 10. HDARSAY EVIDERCE

Sectvion 12C0.

This section is based on the opening paragraph of Rule 63. The openin;,
parasraph of Rule 63 has been split into this secticn and the definitional
sectlion, Section 170.

Section 1201,

This is the same as RURE £66.

Section 1202.

This section is the sawe as RURE 65. We suggest that the words
"tending to impalr" that appear in the last sentence of the section be
changed to "offered to attack”. ‘Tis change would nelie the rule consistent
with RURE 20 and Z1.

Section 1203.

Section 1203 will contain the eguivalent of URZ Rule &4 if the
Cocmmission decides to retain the rule.

At the March 1664k meeting the Cammissicn directied the staff to rrepare
materlal on vhether a provision similar to Rule 64 should e included in the

poriion of the new stutute releoting to hearsgy evidence. Rule 6l requires

D
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that a pretrial disclosure te mace Lefore certain ritten nearsay statements
may bte used at the trial unless thz judge finds that the adverse party has
not been unfairly surprised by the fmilure to make pretrial disclosure.
The Ccmmission determined that further consideration should be given to the
question whether a provision similar to Rule €4 should be included in the
Cecrmissions's reccormendations, aad  special consideration should be given
to the possible application of such a section in criminal nroceedings since
the prosecution does not have the bonefit of discovery in criminal cases.
Background. The Commission's actions to date on Hule 64 are as follows.
In 1959, the Ccomissicn revised Hule 64 (in a prelinminary draft of the
hearsay evidence reccmmendation) to read:
Any writing admissitle unéer exception{s]l (15), (16), (17), (18),
{aza] (19), (20}, or (29) of Dule 63 shall bte received only if the
peiey ciZuring such criting hoo delivered a copp of iU, or s much
“hereci as may relate to the cuntroversy, to cach alverse party a
reasonable time before trial unless the judge finds that such adve:rse
party has not teen unfairly surprised by the failure to deliver such
copy. Nothing in this section is intended 1o affect or limit the

nrovisions of Sections 2016:2035, inclusive, of the Code of Civil
Procedure, relating to depositicnsg end discovery.

After further consideration, and after reviewing the ccmments of the
northern and southern secticns of the State Bar Coumiitee, the Commission
decided to delete the last sentencc of the revised rule {the underscored
sentence}. It was concludad thai this sentence was unnecessary and confusing.

The scuthern secticn of the Tiate Ear Commiticc concluded that Rule 64
should be applicable to th: sutdivisions listed in Revised Rule 64 (set out
abcve) and, in addition, tc sutdivisions (21) and {22). This decision was
reconsidered by the State Par Ccrmiitee and affirned at a subsequent meeting

of that Committee,
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To facilitate understanding cf these decisions, iz indicate below the

subject matter of each of the subdivisicns of Rule 57 that vere listed

in the revised ruwle and that the Jiote Par Committee <rould have added to
the revised rule. We also indicatc the section of Tthe draft hearsay

division in which the particular subdivisions have Tcen ccorpiled.

Subdivision Section of Statute
of ievised on
UL } Hearsay &vidence Subject matter of hearsay exception
(13) 1271 Report of public employee
(16) 1272 Report cof vital statistic
(27){a) 1273 Content of writing in custody
of public employee
(27)(v) 127h Proof of sbsence of public record
{18} 1275 Certificate of marriage
(19) 1280 Offieial record of document
affecting an interest in property
(z0) 1281 Judgment of previous ccnditicn
{deleted)
{21) 1282 Judgment zgainst perscn ent’ 7
to indeonity
(22} cmitted Judgmens dotorminins public
interosy in iond
{29) 1291 Recitals in deccuments affecting
1292 property and in ancient documents.

The ancient documents rule was made
a separate subdivisicn by sub-
sequent Ccmmilssicn actlcon.
APter further consideraticn. the Commissicn delermined that Rule 6k
should apply only to subdivisions (15) an@ {29) of Hule 63. The Southern

Rl

Seciilon reacted to this decision as Tollcows:
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It was noted that the Commission, at its December 10, 1959,
reeting, apparently had reversed itself and had voied o eliminate
reference in Rule 64 to the following sutdivisions of Fule 63 which
relate to the admissibility ol certain writings: namely, (16}, (17),
(18}, and (19). The members vere at a loss to understand the reason
for such celetions by the Comrission. The feeling of the section was,
except for business records (~hich ordinarily are difficult to obtain
rithout a subpena}, writings vhich are made admissible by any approp-
riate subdivisicn of Rule &3 sliould te delivered to the adverse party
a reascnable time before trial. The southern secticn, therefore,
epproved Rule 64 in the folloving form:

[Rule 64 revised to apply to sutdivisicns (15) tlhrough {22},

inclusive, of Rule 63 and to sutdivision {(29) of Rule 63.]

The nminutes of the meeting where this decision of the Southern Section was
reconsidered and reaffirmed state:
Rule 6Y4 was reapproved in the same revised forn that the
southern section had approved zt the January 25, 1660 meeting.
It appears to the southern secticn that the philosophy of Rule
6L is that when a party wants to offer a writins which is a
copy and not the original, & copy of the writing that e intends to
offer should be submitted to the adversary in advance of trial so
that full opportunity is given tc compare the copy with the original,
that this philosophy is sound, presents ho hardshiip, and is in the
interests of full discovery; that, therefore, DNule &4 should make

reference to the writings referred to in sukbdi- isions {15) to (22)
inclusive, and in subdivision (£9) of Rule 63.

The Commission's reconsideration of Rule 64 znd the decision to limit
the applicaticn of the rule fo writings adwissible only under subdivisions
(15) and (29) of Rule 63 was the result cf the fear that Rule 6k would
operate to prevent impeachwent by usc of the wvarious types of writings
covered by the other subdivisions formerly subject to Rule 6k,

4t a subsequent meetinz, the staff pointed out thal there was scme
inconsistency in the action of the Ccrmission in so limiting Rule 64, As
s0 limited, an original official reccrd was required io be served under
Rule 64, but a copy of the same reccrd was admissivle vithout such service.

A record of an acticn by a public official was regquired to be seryved under
-8a
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Rule 6L, but an official report of an action by soncone other than a public
official was not subject to this requirement. A rewort of a marriage
performed by a judge vwas inadmissitle unless Rule &i was complied with,
but a report of a marriage perforred by a minister vas admissible witheut
complying with Rule 6k,

L¥ter considering this incorncistency, the Ccmmissicn determined to
delete Rule S entirely. This decizion was made because it was concluded
that the modern discovery procedures provided adequate protiection. In
addition, the Ccommission was influenced by the fact that there is no
requirement like Rule 64 under existing California lavw,

The State Bar Committee finslly agreed to the teletion of Rule 6h4.

Discovery in criminal cases. The Commission decided to reconsider 1its

action on Rule &L after receiving scme ccomzents upoan ithe centative reccmmen-
dation that pointed out that the reason given in the tentative reccmmendeticn--
dizcovery provides adequate proteciicn-~-dces not sprly in criminal cases.

Scrue Ccmmissicners indicated thatl the matter should be reconsidered in regard
to civil cases as well. In order 2t you might consider Rule €4 against

the bvackground of the existing lawv, ve summarize heie the California law
relating to discovery in eriminal cases. Fhis summery is based on Louisell,
Modern California Discovery 395-Lch (1663).

At the trial, the defendant hasz the right to iospect any statements
whichh he has made to the prosecuticn. The defendant has the right to inspect
any statements made t¢ the prosecution by any of the witnesses ageinst him.
The defendant may discover documentuc and targitle objects such as police
reports, a narcotlc register, photozraphs, etc., Where he can make at least

a prima facie showing that the thinge sought will be relevant and admissible

-G

MJIN 1301



ag .evidence at the trial. The identity of informers can also be discovered
by the defendant where such informetion is pertinent to the defense or 1o
the adwissibility of evidence against the defendant.

Prior to the trial, the defendant by moticn may inspect any statement
vhich he has made to the prosecution authorities. He has been granted the
right to inspect the statements of third persons to the prosecution even
where there is no indication that the prosecution intends to use those persons

as witnesses at the trial. Vetter v. Superior Court, 189 Cal. App.2d 132,

10 Cal. Rptr. 820 {1951) (hearirz denied). The defendant has been granted
the right to inspect documents and tangible objects prior to trial. In at
least one case he has been granted the right to inspect objects and documents

that would not be admissible ‘at the trial. Walker v. Superior Court, 155 Cal.

App.2d 134, 317 P.2d 230 (1957) (inspection of State Isboratory Report granted
even though the report itself would not be admiseible evidence at the trial).
The defendant may discover the identity of an informer where such identity is
reasonably necessary to his defense.

The discovery rights grantsd the prosecution in criminal cases are

somewhst more modest than those granted the defendant. Jones w. Buperior Court,

58 (al.2d 56, 22 Cal. Rptr. 879, 372 P.2d 919 (1962), held that the prosecution
could obtain a certain amount of discovery in a rape prosecution. The defendant
moved for a continuance of the trial on the ground that he was impotent and
needed time to gather medical evidence relating to this defense. Upon motion

of the prosecution, the defendant and his attorney were required to make
available to the prosecution the names a&nd addresses of any physicians and
surgeons tubpensaadto testify om behalf of the defendant in regard to this
defense, the names and addresses of all physicians who treated the defendant
prior to trial, the reports of doctors or other reports relating to the question

~10-
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of the impotence of the defendant, and all Xrays of the defendant taken
immediately following an injury he had suffered several years before. The
California Supreme Court held that the trial court's order was tco broad and
could not be enforced. However, the Supreme Court said the trial-ccurt -could
order the defendant to reveal the names and addresses of witnesses he Intended
to call and to produce reports and Xrays he intended to introduce in evidence
in support of his defense. Such a requirement would nct violate the privilege
against self-incrimination, it would merely advance the time at which the
defendant would reveal the information. The case was, therefore, remanded
for further proceedings in accordance with the Supreme Court's opinion. In

People v. lopez, 60 A.C. 171 (1963), the defendant, on motion of the prosecutlon,

was ordered to produce the names aond addresses of persons the defendant

anticipated calling as alibi witnesses, written statements or notes of state-

ments by such witnesses, and recordings, transcripticns of recordings and
* written statements or notes of statements of witnesses who had testified at
the preliminary hearing. On appeal, the defendant objected that the granting
of the order denied him a fair trial. The Supreme Court rejected the conten-
tion because the prosecution has a limited right of dlscovery. Moreover,
neither the record nor the briefs indicated whether the information was
actually furnished to the prosecuticn as a result of the order; hence, even
if the prosecutlion had no right of discovery, the defendant was not in a

position to complain of the order. 60 A.C. at 192-193.

New Jersey recommrendstion. The Commission should note the actlon taken

by the New Jersey Committee on Rule 64. The New Jersey version 1s as follows:
Whenever a declaration admissible by reason of paragraphe (2), (3),
(13): (15): (16), (17), (18}, (19), (21), (22), {29) or (31) of Fule 63
is & writing, the Jjudge may exclude it at the trial if it appears that
the writing was not made kncwn to the adverse party at such time as to

-11-
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prevent unfalr surprice or deprive him of a falr opportunity to
prerare to meet it.

The New Jersey Commltiee ochments on their proposal:

Rule 64 as presented here . . . differs frem the Uniform Rule as

to language and also applies to a larger number of exceptions . . . .
The purpose of the Rule is to provide ageinst surprise and to give
sufficient opportunity for an adverse party to compare on a pretrail
bazis written hearsay of a sscondsry character against original records,
etcy The raticnale has been extended to include affidavits, deporitions
and several other forms of written hearsay as well. This should not
unduly burden the proponent of the evidence, although it could be

argued that the discovery. procedures alreedy in effect sufficiently protect
adverse partiss against surprise. FRule 64 sheculd remove some of the
sting from hearsay rules that kave been liberalized. As one lawyer
remarked when suddenly confronted with hearsay at the trial,

"{W]e should have some opportunity to run it down." Ephraim Willow
Creek Irrigation Co. v. Olson, TC Utah 95, 106, 258 P. 216, 220 (1927).

The subdivisions listed in the New Jersey proposal are {2) affldavits,
(3) former testimony, (13) business records, (15) official records, (16) vital
statistics records, {17) copies of official writings, (18) marriage certificates,
(19) property records, (21} judement against person entitled to indemnity,
(22) judsment determining public interest in land, (29) recitals in dispositive
instruments, and (31} learned treatises.

Recommendation. In the light of the Jjones and Lopez cases, Rule 64

could be made appliicable in criminal cases. It does not require the defendant
to disclose anything, it merely provides that he must give advance disclosure
if he is going to disclose the matter at the trial.

The Commission’s principal concern with Rule 6l was over the use of
hearsay evlidence for ilmpeachment purposes. You will note that the New Jersey
Committee omitted sutdivision (1) pretrial statemenis of witnesses, and
subdivisions (6), (7), (8), and (9) relating to confessions and admissions.
These are the principal <curce of impeaching material. On occasion, of course,

pome of the other matters listed can be used for impeachment purposes, but 1if
~12-
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the matter is also admissible under satdivisicn {1), (6), {7}, (8), or (9),
thz evidence is admissible without regard to the requirements of Bule 6.

The matters omitted from the New Jjersey version of Rule 64 are as follows:
(4) spontanecus declarations; (5) dying declarations; {1C)} declarations against
interest; {12) state of mind; (1k4) absence of tusiness record; (20) judgment
of previocus convictlon; (23} (24} (25) (26) (27) (28) family history statements
and reputation evidence; and (30) cerrercial lists,

The reascn for the exclusion of subdivision (4) and (5) is apparent:
such statements are not likely to be in writing. The reason for the exclusion
of subdivision (10) and {12} is not so apparent. Subdivision {14) cannot
consist of a writing. The reason for the exclusion of subdivision {20) is not
apparent, for it appears indistinguishable from other judgments such as those
listed in subdivisions {21) and (22). The exclusion of reputation evidence
1s readily understandable, for reputation evidence is generally not in writing.
The excluslon of family history statements that are in writing, however, is
difficult to understand. The reason for the exclusion of commercial listks is
not apparent.

If the principle underlying Rule €L is sound, we think it should be
extended to the following sections in the tentative hearsgay statute: 1251
{recorded recollection), 1252 and 1253 (former testimony)}, 1263 {declaration
against interest), Sections 1264.1267 (state of mind), 1269 {business record),
1271 (report of public emplioyee), 1272 (vital statistic report), 1273 (copy
of writing in public custcdy), 1274 {certificate of absence of public record),
1275 {certificate of marriage}, 126C {recorded docurents}, 1281 (judgment of
previous conviction), 1282 {judgrent against person entitled to indemnity),

1283 {judgment determining liability of third perscn), 1284-1287 (family
-13-
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history statements and reputation of family history among wmembers of the
family), 1288 (commnity reputation), 1289 (statement concerning boundary

by person with personal kneowledge thereor'), 1290 (reputation as to character),
1291-1252 {recitals in dispositive instruments and ancient documents), 1293
(ccmmercial lists), 1294 (historical works, scientific bcoks, etc.), and 1235
(kearsay evidence made admissible ky other statutes).

We bave omitted 1250 (prior inconsistent ard prior consistent statements)
in order to retain the right to impeach without giving advance warning. 1254
{ spontanecus statements) and 1255 (dying declarations) are excluded tecause
the nature of the staterments involved indicates that they are unlikely tc te
in writing. Sections 1256-1262 are excluded for the same reasons that prompt
the excluslon of prior statements of trial witnesses. 5o far as the remainder
of the hearsay exceptlons are concerned, we see little reason to distinguish
one form of written hearsay from arcther. If it is a2 good idea to require
pretrial disclosure of written hearsay that 1s to be relied on at the trial,
8ll of the matters listed should be included.

In scme cases a rule requiring pretrigl disclesure of the listed hearsay
would preclude effective impeachment. For example, a rarriage certificate or
public record of a marriage in some cut of the way place could be effeclivel;
produced after a witness or party has testified that he or she was never
married. We think, however; that it is more 1likely that such evidence would
be used affirmatively to prove one's case rather than to attack the other
party's case. When used affirmatively, it would be desirable for the other
party to have advance warning so that the hearsay cculd be checked.

So far as civil cases are concerned, it zay be that the dlscovery tools

available provide a rarty with adequate protection. The defendant in a
~1k-
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criminal case has a considerable array of discovery tocls available to him.

In the light of the Jones and Lopez cases, the prosecuticn may te able to

protect itself against documentary hearsay evidence; but the scope of the
prosecutice's right to discovery is still scmewhat uncertain.

On balance, we think URB Rule €l prescribes a desirable rule and a
provision similar thereto should te incorporated in our statute as Section
1203. It should be made applicable to the sections listed above.

Joe Ball amendment.

Sutdivision (b) of Section 1271 contains the provision first recommended
by Commissioner Ball when the Conmission was considering evidence in eminent
domain cases. The subdivision provides that a public employee whose written
report is admitted under a hearsay exceptlon may be called as an adverse
witness and cross-examined as to the subject matter of his staterment. The
Commission asked the staff to comsider what other exceptions tc the hearsay
rule such a provision might be made applicable to.

We think such a rule might be made applicable to Sections 1254 (spontaneocus
statements), 1264 {state of mind), 1266 {statement of previous symptoms),

1269 {business records), 1271 (report of public employee), 1272 {report of
vital statistics), 1274 (certificate of absence of putlic record), and 1275
{certificate of marrilage). We would include in this list declarations against
interest but for the fact that we have provided that such statements are
inadmissible unless the declarant is unavallatle as & witness. We have
exgluded from the foregoing list all exceptlons based on the unavailability
of the declarant as a witress.

Section 1204,

Section 1204k is the same in substance as our URE Rule 66.1. We have
a similar statute in our privileges division, Section %20,
-15-
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Suggested additional section.

Cur declaration against interest section (1263) contains a provision
that the statement is inadmissible against the defendant in a criminal action
unless the statement would be admissible under Section 1256 {the confession
rule) against the declarant if he were the defendant in a criminal action.
Shculd this provision be made gereral. That is, should it apply to all hearsay
exceptions?

Section 1250.

Section 1250 is the sawe as our URE Rule 63(1)(a), (b), as revised at the
February meeting.

Section 1251.

Section 1251 is the same as our URE Rule 63{1)(c).

Seetion 1252.

This is the same as cur URE Rule 63(3). "Former testimony" is defined
here, however, instead of in the definitions. We have defined the term here
because it is used only in Sections 1252 and 1253 and is an artificial definition.
The definition appeared in our URE Rule 62(8).

Section 1253.

This is the same as ocur URE Rule 63{3.1).

Section 1254,

This ie the same as our URE Rule 63(%).

The Serate Subconmittee considering our recommendations expressed scme
concern that subdivision (b) does not require that the statement purport to
gtate what the declarant was perceiving. Compare the language of subdivision
{(a){1). The objection was made, however, after a guick look at the section

and without thorough consideration. The last line of the section requires
-15-
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the statement to narrate, describe or explain the act, condition or event
being perceived by the declarant. Should the language be modified 1o
correspond more closely with subdivision (z)?

Section 1255.

This is the same as our URE Rule 63(5).

Section 1256.

This is the same as cur URE Rule 63(6) as revised at the February 1964
meeting.

Section 1257.

This is the same as cur URE Rule 63(7).

Section 1258,

This is the same as our URE Eule 63(8)(v).

Unless a general sectioh applicable to all hearsay exceptions is approved,
perhaps a provision should be added to Section 1258 providing that the hearsay
referred to is inadmiesible against a criminal defendant unless 1t meets the
requirements of Section 1256. <(alifornia, like most other jurisdictions,
does not make an admisgion by silence inadmigsible because 1t was made while
the defendant was in police custody. WITKIN, CALIFORNIA EVIDENCE 267 (1958).
Cf., MATT, 27:13-14 (R.5.V.) ("Then Pilate sald to kim, 'Do you not hear how
rany things they testify against ycu?' but he gave him no answer, not even to
a single charge . . ."}.

Section 1259.

Section 1259 is the same as our URE Fule 63(8)(a).
Section 1259 relates to admissions by agents that were authorized to be
nade. Sections 1260 and 1261 also relate to admissions by agents.

Both Sections 1260 and 1261 have a vrovision reguiring evidence of the

~17-
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requisite relationghip to te intrcduced before the admission is introduced.
The judge, however, may vary the order of proof. In contrast, Section 1259
says nothing concerning the order of proof. The problem is thke same, and
under existing law the gereral rule is that the agency nust te shown first,
but the judge may alter the order of proof. CCDE CF CIV. PRCC. § 1870(5)
provides;

Afger proof of a partnership or agency, the act or declaration of a

partner or agent of the party, within the scope of the partnership

or agency, and during its existence [is admissibtlel].

Notwithstanding the phrase "after proof", the admissicn ray te admitted subject

to its being stricken out if not connected up. FBrea v. McGlashsn, 3 Cal.

App.2d b5k, 467, 39 P.2a 877 (1934).

We recomrend, therefore, that o provision similar to subdivision (d) of
Sections 1260 and 1261 te added to Section 1259.

Shculd the words "the statement” be substituted for the remzinder of the
sentence following the word "make”? Should "expressly or impliedly" be
inserted before "authorized'?

Section 1260.

This is the same as our URE Rule 53(9){b)} as revised at the February
meeting.

Sutdivision {c) of Section 1260 came from the URE. WNo California case
has imposed ™ such a requirement. The reason for the requirement in the URE
was that the admissions were not limited to those in furtherance of the
conspiracy. The URE atandoned the agency rationale for the conspiracy
exception and made statements of conspirators admissible as admissions if they
related merely to the subject ratter. We have restored the traditional

conspiracy exception. It is based on agency principles. Only those admissions
-18.
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made 1in furtherance of the consplracy are admissible. Hence, Sectlon 1260
is really a specific application of the rule stated in Sectien 1259. 1259
does not have any requirements similar to subdivision (c). BRecause the rule
as revised by the Conmission deals with a specific type of authorized admission,
and not statements of conspirators generally, we recommend that subdivision (c)
be deleted.

In subdivieion (d}, we recomrend that the phrase "proof of the existence"
be changed to "evidence sufTiclent to sustain a finding of the existence".
The judge does not have to be persumded of the existence of the conspiracy.
Rule 8, as revised by the Ccmmission so indicates. To avoid any apparent
inconsistency, the word "proof” shculd be revised as indicated.

Section 1261.

This is the same as our URE Rule 63{9){a) as revised at the February
meeting.

We do not recommend the deletion of subdivision {c) here as we did in
Section 1260, The theory of admissibility is different. Authorized admissions
of agents, partners, and emplocyees are covered by Sectlon 1259. Section
1259 covers existing law. Section 1261, therefore, has independent significance
only insofar as those statements of agents, partners, or employees are
concerned that they were not authorized to make. The theory is that an
agent or employee would not bte likely to make an untrue statement adverse to
his employer's interest during the continuance of the agency or employment
relationship. These statements, therefore, are admitted tecause of the
circumstantial gusrantee of trustworthiness. Authorized admissions, on the
other hand, are admitted tecause it is the perty himself {through the agent

or employee) who made the statement. Circumstantial evidence of trustworthinees
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1s an irrelevant consideration sc far as authorized admissions gre concerned.
Because the statements in Section 1261 are admitted tecause it is believed
they are trustworthy, it is not unreasorable to require that the statement
he made ugpon rerscral khowledge and not in terms of opinion.

The Serate Subccrmittee expressed scme concern over this section. They
expressed the view that it is baced on an unrealistic theory. Employers
and employees deal with each other at arm®s length. Frequently, there is
no particular feeling of loyalty between them. Freguently, there 1s
animosity between them. Hence, the mere fact that a person is employed
by another provides no guarantee that he will say only true things concerning

the subject matter of the employzent.

Section 1262.

This is the same as RURE 63{9)(c).

Sutdivision {c} of this section is not existing law. It is suggested
that the following be substituted for sutdivisions {b) arnd {c} of Section
1262:

(b} The statement would te admissible if offered ageinst

the declarant in an action uper that liability, obligation, or

duty. 4

The revision expresses more accurately the existing law as found in
Section 1851 of the Code of Civil Procedure which provides thkat "whatever
would be the evidence for or against such person is prins facie evidence

between the partles."

Section 1263.

This is the same as EKURE 63(10} as reévised at ihe February meeting.

~20-
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Subdivision (c) does not permit a declaration against interest
made while a persen is in custedy to te admitted in & crimiral action
unless it would be admissible against the declarant il he were the deferndant
in a criminel action. There seems to be no reason for limiting this
subdivision to statements rade while in custody. Staterents taken in
violation of constitutional guarantees should be excluded even though
not rade while in custody. We suggest that subdivision (c) be revised to
read:

{(c) A statement is not nade admissible by this section

unless the statement would be admissible under Section 1256

against the declarant 1f he were the defendant in a criminal

actlon.

The staff suggests that paragraph {3) of subdivision (b) be deleted.
This requirement--that the declarant is unavailable as a witness--would
ckange existing law. The statements admissible under Section 1263 are
probably more reliable than testimeny on the stand. Moreover, the sane
statement will be shown if the declarant 1s a witness; unless he repeats
it on the stand, it will come in as a prior inconsistent statement.

Section 126k.

This is the same as RURE 63(12)(a).

Sections 126k, 1265, 1266, and 1267 do not apply to statements
"made in bad faith". The Senate subcommittee raised =z guestion concerning
the nmeaning of this phrase. The committee wondered whether it is intended
to mean anything different from Section 1285(b):

This section does not make a staterent admissible if the state-

rent was made under circumstances that the declarant in making

such a statement had motive or reason to deviate frem the truth.

Professor Chadbourn (at pages 513 and S1k of the Hearsay study) indicates

that the phrase pmay mean that the statement must te made "withcut any
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obvious motive to misrepresent” and " in a ratural wmanner and not urder

circumstances of suspicion.” Professor Chadbourn quotes Professor

McCormick to the effect that the phrase protably requires the trial judge

to consider the circumstances of the declaration and to determine "whether

they were uttered spontaneously or desigredly with a view to making evidence."
If this phrase means the same thing as Section 1285(b), thé language

of Section 1285(b) should te inserted in each of these four sections in

lieu of the "tad faith" language. Should there be such a reguirement in

Section 1267 at all?

Section 1265.

This is the same as RURE 63(12)(b}.

Section 1266.

This is the same as FURE 63{12)(c}.

Section 1267.

This is the same as RURE 63{12}(d).

Section 1268.

Thig is the substance of the hearsay exception approved at the
February meeting. It provides an exception to permit repeal of the Dead
Man Statute.

We suggest that this section te revised to read:

1268. A statement is not rade inadmissible by Section 1200
when offered [{is-az-seiicn-against-an] by the executor or adminis-
trator in an action against him upon a claim or demand against the
estate of the declarant |3s-zei-rede-4czadsissible-by-Seeiion-5060]
if the statement was zade upon the rersoral kncwledge of the
declarant and in good faith at a time when the matter had been
recently perceived by him and while his recollection was clear
and when the declarant in making such statement had no motive
or reason to deviate Trcem the Truth.

—-22-
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The revisions of this section are tased in part on URE Rule L{c). These
revisions chould make the secticn more acceptable and provide some guarantee
of trustworthiness that is not now provided by the secticn,

Section 1269.

This is the same as KURE 63(13).

Section 1270,

This 1s the same as FURE 63(14).

Section 1271.

This is the same as FURE 63(15) as revised at the February meeting.
We suggest that the following sentence be added to sutdivision (b):
"A writing otherwise admissible under thils section is not inadmissible

because the public employee who zmade the writing is uravailable as a witness.'

Section 1272.

This is the same as RURE 63(156).

Section 1273.

This sectlion is the same as RURE 63(17){z) as revised at the February
meeting.

We believe that this section is defective. When a copy of a public
record is offered, the covy is a statement by the copyist asserting that
its contents are the same as the origiral record. If the copyist testifies
at the hearing, there is no hearsay problem. However, if the statement is
"made other than by a witness while testifying at the hearing” and is
"offered to prove the truth of the rmatter stated" (E;E;’ that the origlnal
record states what the copyist says it states), it is hearsay.

T what ewtent should the hearsay of copyists of officlal records be
admissible? The URE Rule ¢3(17) stated that any "writing purporting to
be a ccpy of an officlal record"” is admissitle if authenticated as

-23-
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Prcvided in Rule 68 (ncw Secticn 1h12). The werds "purperting to be”
were, no doubt, intended to mean the statement of the copyist ls admissible
under the hearsay exception provided in what is now Section 1273.

To meet this problem, we suggest that Section 1273 be revised to read:

1273. A statement that a writing is a copy of a writirg

in the custody of a putlic employee is not rade inadmissible by

Section 1200 when offered to prove that the copy is a true copy

of the writing in the custcdy of the public employee if the

statement meets the regulrements of Section 1412,
The requirerent that the statement meet the regquirements of Section 1412
1s not essential. It may be a helpful cross reference to the pertinent

authentication section, however.

Section 127h.

This is the same as FURE 53(17)(b) as revised at the February meeting.

It might be helpful to provide a cross reference to Section 1413
{formerly Rule 69} in this section by adding at the end "if the writing
meets the requirements of Section 1413."

Section 1275.

This is the same as FURE 63(18).

Section 1280,

This is the same ss FURE 63(19).

Thke word "document” is used in the first line. Should the word
"writing" be gubstituted?

There is a further problem in connection with Section 1280 that arises
out of the codification of Section 1451. The language of the two sections
ghould be conformred when they are intended to nrean the szme thing. This
protlem, however, together with other problems relating to the proof of

publiec writings and records, will The presented to you by 2 later mewo.
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Section 1281.

This section wae approved at the Februsry meeting.

Vehicle Code Section kCO3Y4, enacted at the 1963 session, provides:

4 judgment of conviction for any viclation of this code or

of any local ordinance relating to the operation of a motor

vehicle or a finding reported under Section 1815 skall not

be res judicata or constitute a collateral estoppel of any

issue determined thereln in any subsegquent civil zction.
Should Section 1281 be subject to Vehicle Code Section 4C834%, or should
Vehicle Code Section 4CB34 te made subject to Section 12817

The Vehicle Code section was eracted to prevent plaintiffs from
relying on judgments convicting the defendants of Vehicle Code violations.

Whether plaintiffs coculd do sc in the absence of the Vehicle Code section

is uncertain. Teitelbaum Furs, Inc. v. Dominion Insur. Co., 58 Cal.2d

€01, held that a person convicted of a crime was estopped from bringing
an action sgainst another htased on the same occurrence. It did nobt deal
with the question whether a2 plalntifi could rely on the judgment as against

Teitelbaum. Professor Currie in an article entitled Matuality of Collateral

Estoppel: Limits of the Bernhard Doctrine, 9 STAN. L. EEV. 281 (1957),

argues that a judgrent against a defendant in one case cannot be used to
conclusively establish the facts determined in favor of a plaintiff in
ancther case. He states, "I predict with confidence that the Suprene
Court of Californie will rot heold that the former judgment is res judicata
in these circumstances." at page 285. His position is that the Bernhard
doctrine of ceollateral estoppel can te asserted defensively but not
offensively.

A recent case, Newman v. Larsen, 36 Cal. Rptr. 883 (1964), held

contrary to Professor Currie's thesis. A defendant found guilty of

e
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aggravated assault was sued for civil damages on the basis of tke assault.
The court held that the defendant was cenclusively bound by the ecriminal
Judgrment against him. The opinicn, however, dces not dlscuss the Currie
article nor the implications of the cases cited and discussed in the Currie
article. We do not know whether a hearing was reguested in the case.
Whatever the fate of the Teitelbaum doctrine, Velhicle Ccde Section
4CB3h prohibits the use of vehicle convictions for res judicata or collateral

estoppel. Section 1281, however, merely makes felony conviction evidence;

hence, there 1s no technical incerslistency. Sheuld 1281 te revised tc indicate
that 1t applies notwithstanding the Vehicle Code, or-should the evidentiary

use of vehicle convictions bte prohibited also?

Section 1282.

This is the same as RURE 63(21).

Section 1283,

This is the same as FURE 63(21.1).

Section 128L.

This is the same as FURE 63{23).

Section 1285,

This is the same as RURE &3(24).

Section 1286.

This is the same as FURE 63(26).

Section 1287.

This is the same as RURE 63(26.1).

Section 1288.

This is the same as RURE 63(27) as revised at the February meeting.

Section 1289.

This is the same as RURE 63(27.1}.

~2fa
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Section 1290C.

This is the

Section 1291.

This is the

Secticon 1292,

This is the

Section 1293.

This is the

Section 129k.

This is the

Section 1295.

This is the

same

same

same

same

sanme

sarme

as

a5

2

w

&

o]

as

as

RUKE ©3(28).

RURE 63(29).

RFUKE 63(29.1).

FURE 63(30).

FURE 63(31).

FURE €3(32).

There are other matters with respect to the proposed statute sections on

hearsay evidence thet we will raise in a memorandum prepared for a future

reeting.

Respectfully submitted,

John H. DeMoully
Executive Becretary

Joseph B. Harvey
Assistant Executive Secretary
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Section 1844

Yrle

¥3+(L) 5/13/6%
Memorandum 6h-33
Subject: Study No. 3W(L)~-Uniform Rules of Evidence (Existing Provisions
of Part IV of tha Code of Civil Proneﬂure)

We have sent you (5/13/64) a binder containing the four portions of
Professor Degnan's Research Study on Existing Provisions of Part IV of the
Code of Civil Procedure. This memorendum relates to Part IV {pages 62-105)
of the research study.

Ve outline belonr the policy questions that must be considered by the
Commission. Unless otherwise indicated, references are to sections of
the Code .of .Civil Procedure. The research stidy should be considered in
connection with this memorandum.

-

study. The commultant states that the lav would doubtless Do the came if.
Section 1844 were wholly repealed, but thet the section might be worth
retaining as a basis for jury instructions H'there is & significant
mmber of sections which relate to the tople Weight of Bvidence,

The staff suggasts that the section be retained, but that it be
revised (0 read as followes

{a) Except whers additional evidence i3 required by statute,
the direct evidence of one witness who ie entitled to full eredit
is sufficient for proof of any fact.

{b) As used in this section, "direct evidence" means evidence
that directly proves a disputed fact that is of consequence to the
determination of the action, without an inference or presumption,
and which in itself, if true, conclusively establishes that fact.

Subdivision (a) of this section is based on Section 1844. The introductory
clause of subdivigion (a} is necessary since other statutes require addf.

This section fs.ae$. out. and discussed on pages &.&_or,m_w

tional evidence in some cases. See research study at page &h.
-1~
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Subdivision {b) is based on the definition of "direct evidence"
found in Code of Civil Procedure Section 1831 (set ocut on pege 82 of the
\ research study). (We previousiy determined to repeal Section 1831, btut
also decided to include ite substance in Section 1844 if necessary.) The
language of Section 1831 has been revised to conform to the language used
in other provisions of the new code. See, e.g., definition of relevant
evidence in Section 225 of the Evidence Code.

The only effect of Section 18iL apparently is to eliminate any

requirement of corrcboration vhere there is direct evidence, unless

corroboration is required by statute. However, where the evidence is

not direct evidence {but insteed is circumstantial evidence}, a requirement
of corroboration may be established by case law instead of stetuyte. 8ee
People v. Gould, 54 Cal.2d 621, T Cal. Rptr. 273, 354 P.2a 685 {1960}

{ corroboration required where evidence wae extra-judicial identification
of defendant in a criminal case). Thus, in order to retain existing law,

it is necessary to define direct evidence in the proposed section.

Section 1847

This section 1= discussed on pages 64-65 of the research study.

The Commission already has determined to repeal this section, and the
research consultant comcurs in that determimation. {At a future meeting,
we will submlt 2 memorandum indicating whether the staff believes that we
ghould (1) attempt to spell out in the new code the grounds for impeachment
of & witness or {2) merely state in the new code that any evidence attacking
or impeiring the credibility of a witness 1s admissible, unless otherwise

provided by statute.} See discussion in research study.
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Section 1903

This section is discussed on pages 65-66 of the research study.

Although the repeal of this section is not essential, the consultant
suggests that it be repealed because its repeal would merely strike a
superflucus section from the Code of Civil Procedure. He states that the
repeal would not change the law relating to construction or validity of
statutes because the courts have not placed that law on the footing of

this section.

Sections 1904-1917

These sections are discussed on pages 66-68 of the research study.

The consultant recommends that these sections be retaingd in the
Code of Civil Procedure because they serve some purpose and 4o not relate
to evidence. This recormendation is consistent with the Commission's

decision (at the April meeting) to retain these sections.

Sections 191%9a and 1919b

These sections are discussed on pages 68-T0 of the research study =rA
are compiled in Sections 1480-1486 of the Evidence Code.

The consultant recommends repeal of these sections on the ground that
church records are business records. Perhaps the sections should be
repealed and perhaps the Business Records Act may need to be amended to
make it clear that church records are business records. (It is noted by
the research_consultant that Sections 1919a and 1519b were enacted before
the enactment of the Uniform Business Records as Evidence Act.)

On the other hand, Sections 1480-1486 may serve a useful purpose by

eliminating the necessity for bringing in the custodian of the church
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records to establish the manner of keeping the records. For example, where
the records are kept in a foreign country or even in another state, Sections
1480-1486 permit proof of the records without the necessity of having the
custodian testify as a witness in California. Perhaps the application of
these sections to charch records should be limited to cases where the
records are kKept in a foreign country or another state.

Sections 1L480-1486 provide. of course, not only a hearsay exception,
but also an exception to the best evidence rule. They permit proof of the
contents of the church record by a certified copy thereof. By way of
confrast, the Business Records Act requires proof by the original record
unless an exception is provided in the best evidence rule (Section 1420
of the Kvidence Code){and even where a certified copy may be used the
testimony of the custodian is required). On the other hand, public records
may be proved by a certified copy and perhaps it would be desirable to
permit proof of the contents of church records by the same means.

The discussion thus far has been concerned with church records.
However, Sections 1480-1486 also meke admissible the originel marriage,
baptismal, confirmation, or other certificate (tﬁe one given by the
clergyman to the interested person or persons). This original certificate
would not qualify as 2 business record and the hearsay exception found in
the Evidence Code (Section 1275) applies only to marriage certificates.
Thus, an important effect of Sections 1480-1L486 is to permit, for exsmple,
proof of age by recitals in original birth or confirmation certificates
{as well as church records}. And such certificates would seem to be as
reliable as the original church records or other evidence of family history

or reputation (Sections 1285, 1286, 1287). In some cases, the original

-l

MJIN 1323




M

certificate might be admissible as an ancient document under Sectlon 1292.

Tt should be noted that Section 1272 of the Evidence Code makes
admissible a report of a birth, death, or marriage if the maker of the
report was required by statute to file it in a designated public office
and the report was made and filed as required by statute. {If so recorded
in California, Health and Safety Code Section 10576 makes the record prims
facle evidence.) However, church certificates might be useful in cases
where there is no officilal record of the birth, death, or merriage.

In the abgsence of Sections 1913a and 1919b, 1t is not clear whether
recitals of age in church certificates would be admissible under existing
law to prove the truth of such recltals. Moreover, in view of our revision
of the hearsay evidence law, church certificates would not be admissible
(except for marriage certificates} since no hearsay exceptions exist unless
provided by statute.

Note the guarantee of trustworthiness provided by Sections 1480-1486:
Subdivisions (a) and {b) of Section 1480 require that the record of the
certificate be kept or issued by a clergyman or other person in accordance
with law or in accordance with the rules, regulations, or requirements of
a church.

The policy questions presented are:

1. Must church records be proved as business records or should all

or a portion of Sections 1480-1486 be retained to provide an alternative

nesns of providing such records? Should these sections be limited to out-

of-state records? Also, should the words '"or religlous"” be lnserted after

"governmental” in the second line of Section 1470 of the Evidence Code to

make it c¢lear that church records are business records?

-5-

MJIN 1324




M

2, Should certified copies of church records be admissible? g

3. Should original certificates issued by a clergyman be admissible

to prove the trath uf recitais containzd in such certificates? When we

included Section 1275 in the Evidence Code (marriage certificates), we
also stated we inteuded to zave Secticns 151%a and 19i9b as an additional
hearsay exception.

4. 5hould the rather complex authentication requirements of Sections

1480-1486 ve retained? An examination of the requirements will indicate

that they are not as burdenscme as they are complex.

5. Should the evidence admissible under Sections 1480-1486 be prima

facie evidenze? See research study at page 70.

Section 1925

This section is discussed on pages TO-T1l of the research study and is
compiled as Section 1553 of the Evidence Code.

Congultant recommends that this section be retalned, but that the word
"primary" be changed to "prima facie.” The staff had already made this
change in Section 1553 of the Evidence Code.

It is suggested that Section 1553 of the Evidence Code be approved. %

Section 1926

This section is discussed on pages 7l-72 of the research study.

The Commission recommended repeal of this section in the tentative
recomeendation on Hearsay Evidence because a hearsay exception was provided
that covered the same subject matter. The consultant concurs in the repeal
of this section because_he believes that only those entries in public records
should be prima facie evidence that are made prima facie evidence by specific

statutory provision.
-6= ‘
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Section 1927

This section is discussed on pages T2-T3 of the research study and is
compiled as Section 1551 of the Evidence (Code.
The consultant recomnends reteniion of this section, and it is suggested

that S=ction 1551 of the Evidence Code be approved.

Section 1827.5

This section is discussed on pages T2-T3 of the research study and is
compiled as Section 1550 of the Evidence Code.
The consultant recommends retention of this section, and it is suggested

that Section 1550 of the Evidence Code be approved.

Section 1928

This section is discussed on page 73 {top of page) of the research study
and is compiled as Section 1552 of the Evidence Code.
The consultant recommends retention of this section, and it is suggested

that Section 1552 of the Evidence (ode be approved.

Sections 1928.1-1928.4

These sections are discussed on pages T3 and T4 of the research study
and the consultant recommends that the sections be retained.

Memorandum 64-26 contains a more complete discussion of Sections 1928.1-
1928.4. Ve will consider that memorandum in connection with this problem.

Sections 1928.1-1928.4 are cocmpiled in the Evidence Code as Sections
1500-1502. They are compiled in the revised form suggested in Memorandum
64-26. The staff recommends approval of Sections 1500-1502, subject to
consideration of Section 1502 at a later time in connection with the

provisions on authenticzation.
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Section 193G

This section is discussed on pege T4 of the research study. The
Comrmlssion previously determined to reperl this section, end the research

consultant agrees that it should be repealed.

Section 1946

This sectlon is discussed on pages T4 and 75 of the research study.
The Commission previously determined to repeal this sectlon, and the

research consultant agrees that it should be repealed.

Section 1948

This section 1s discussed on pages 75-80 of the research study and is
compiled as Section 1450 of the Evidence Code.

The consultant points cut the existing law is unsatisfactory and suggests
that this sectlon be revised to read in substance:

1450. A private writing, other than a will, which is

acknowledged or proved and certified in the manner provided

for conveyances of real property may, together with the certificate

of acknowledgment or proof, be read in evidence without further proof.
The staff suggests that Section 1450 be approved as thus revised. We urge
you to read the discussion of Sechion 1948 in the research study. Note that
the consultant urges the repeal of Sectiom 1933 (text on page 76 of research
study). However, this sectlon appears to be beyond the scope of the evidence
recommendation and, consistent with the Commission's determinations of the

April 1964 meeting, we suggest that Section 1933 be retained in the Code of

Civil Procedure without change.

Section 1951

This section is discussed on pages 80-82 of the research study and is
compiled as Section 1451 of the Evidence Code.
The Commission determined Lo delete a portion of Secticn 1951 in its

tentatlve recommendations on Hearsay Evidence and Authentication. However, the
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consultant believes that it is necessary to retain the deleted portion of
Section 1951. If this is true, 1t is because the hearsay exccption provided
by Section 1280 of the Evidence Code does not accomplish its purpose. This
hearsay exception will be considered at a later time. For the time being,
since Section 1451 of the Evidence Coie retains the deleted portion of Section
1951, it is suggestet that the section be approved as contained in the Evidence
Code, subject to revision if necessary when the hearsay exception in Evidence

Code Sectlon 1280 is considered.

Sections 1957, 1958, and 1960

The congultant recomrends repeal of these sections and the Commission
determined to repeal them in its tentative recommendation on Burden of
Preducing Evidence, Burden of Proof, and Presumptions. See discussion on
pages 82-86 of the research study, noting especially the consultant's dis-
cussion of whether "ecircumstantial evidence" should be defined. At the April
1964 meeting we concluded that existing case law adeguately defines this te.u

and that we should not provide a statutory definition.

Section 1947

This section 1s discussed on page 87 of the research study. The

consultant suggests the section be repealed as useless and we have not

included it in the Evidence (Code.

Section 1968

This section is discussed on page 87 of the research study. The
consultant recommends its repeal as unnecessary and we have not included

it in the Evidence Code.

Sections 1971, 1972, 1973, and 1974

These sections are discussed on page 97 of the research study. The

consultant states that these sections are not rules of evidence and suggests
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that they should be placed in the Codes in conjunction with the subject
matter to which they relate.

These sections have heen compiled in the Evidence Code as Sections
1400, 1401, and 1402. Section 140C is the same as the Statute of Frauds
in the Civil Code except that (1) Section 1400 applies to "agreements" while
the Civil Code section applies to "contracts” and (2) Section 1400 contains
the following sentence which is not contained in the Civil Code Section:
"Evidence, therefcre, of the agreement, cannot be received without the
writing or secondary evidence of its contents." 1In view of this sentence,
we believe that the only purpose of Section 1971 (compiled as Section 1400)
is to provide a rule of evidence.

Section 1401 is phrased in terms of admissibility of evidence.

Section 1402 is not phrased in terms of admissibility of evidence.
The staff suggests that if these sections are not to be complled in the
Eviience Code, they should be retained without change in the Code of Civil

Procedure together with the other sections to be retained without change.

Section 1978

This section is discussed on pages 85-89 of the research study. The
consultant recommends that, if the section is to be retained, it be revised
to read substantially as follows:

No evidence i1s conclusive or unanswerable unless declared to be
so by statute.

The consultant guestions the desirability of retalning the section
because it prevents the courts from finding that certain evidence ig
scientifically so certain that it cannot be disbelieved by the factfinder.

However, the provisions on Jjudicial notice would be applicable in such a
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case, and the staff believes that no harm should result from retaining the

section.

Section 1982

This section is discussed on pages 89-91 of the research study and is
compiled as Section 1415 of tiwe Evidence Code.

. The consultant recommends repeal of Section 1982 as redundant. Therer
appears to be no case which treats the section as merely e special rule
about authentication of documents, requiring one who offers the document
t0 explain any suspicious circumstances appearing on the face of the
instrument which might raise doubts about whether it is still in the form
in wvhich 1t wes originally executed. The staff included the sectlion in
the authentication portion of the Evidence Code on tihe mistaken assumption

that the section provided a special rule corcerning authentication.

Section 1983

This section is discussed on pages 91-94 of the research study and is
compiled as Section 523 of the Evidence Code. {See Tentative Recommendation
on Burden of Producing Evidence, Burden of Proof, and Presumptions, pages
12-13)

The consultant recommends that this section be retained. We suggest

that Section 523 of the Evidence Code be approved.

Section 2061

First sentence. The research study discusses the first sentence of

Section 2061 on pages 94-95. This sentence should be combined with Section

2101 of the Code of Civil Procedure, but we suggest that action be deferred

~11-

MJIN 1330



T

on the substance of the Evidence Code section that should replace these
provisions of the existing lew until we have received a research study on
Section 2101.

Introductory clause of remaining portion. UWe suggest that the intro-

ductory clause of Section 2061 be compiled in the Evidence Code as Section

YLo to read;

44O, The jury is to be given the instructions specified in
this chapter on ail proper occasions.

Subdivision {(1). This subdivision is discussed on rage 95 of the

research study and would be compiled es Section hh4l. BSection 44l might read:

khl. It becomes my duty as Jjudge to insiruct you in the law
that app’ies io this case, and it is your duty as jurors to fcllow
the law as I shall state it to you. On the other hand, it is your
exclusive province to determine the facts in the case, and to
consider and weigh the evidence for that purpose. The authority
thus vested in you is not an arbitrary power, but must be exercised
with sincere judgment, sound discretion, and in accordance with the
rules of law stated to you.

Section 44l is an exact copy of CALJIC Inst. Ho. 1.

Subdivision (2). This subdivision is discussed on rages 96-98 of the

research study and would be compiled as Section LL2. Section 442 might read:

Lh2, You are not bound to decide in conformity with the
testimony of any number of witnesses against & lesser number or
against other evidence which appeals to yocur mind with more
convincing force. This rule of law does not mean that you are
at liberty to disregard the testimony of the greater number of
witnesses merely from caprice or prejudice, or from a desire to
favor one side as agsinst the other. It does mean that you are
not to decide an issue by the simple process of counting the
mimber of witnesses who hawve testified on the opposing sides.
It means that the final test is not in the relative number of
witnesses, but in the relative convincing force of the evidence.

Section 442 is based on CALJIC Instruction No. 2L, revised to eliminate
the suggestion that the jury may decide against declarations "which do not
produce conviction in their minds" and to eliminate the language indicating

that a presumption is evidence.
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It also might be desirable to include a general instruction in the
statute based on CALJIC Ho. 25. The section might read:

The testimony of one witness worthy of belief is sufficient
for the proof of any fact ard would justify = finding in accordance
with such testimony, even if a number of witnesses have testified
to the contrary, if from the whol.e case. considering the credibility
of witnesses and after weighing the various factors of evidence, you
should kellieve that a balance of probabillty exists pointing to the
accuracy and honesty of the cne witness.

Subdivision (3). This sutdivision is discussed on pages 98-99 of the

research study. A section tased on this sutdivisior might read:

A witness false in one part of his or her testimony is to be
distrusted in others; that is to say, you may reject the whole
testimony of a witness who wilfully has testified falsely as to a
material point, unless. from a2ll the evidence. you believe that
the probability of truth favors his or her testimony in other
particulars.

At the same time, discrepancies in a witness' testimony or
between his testimony and that of others, if there were any, do
not necessarily mean that the witness should Tbe discredited.
Failure of recollection is a common experience, and innocent mis-
recollection is rnot unccommon. It is a faet, also, that two persons
witnessing an incldent or a transaction often will see or hear it
differently. Whether a discrepancy pertains to a fact of importance
or only to a trivial detail should be considered in weighlng its
significance. But a wilful falsehood always is a matter of
importance and should be seriously considered.

This section is basically the same as CALJTIC No. 27 and 27-A.

Subdivision (L). This subdivision is discuossed on pagze 99 of the research

study. The subdivision might result in two sections worded as follows:

The testimony of an accomplice ought to be viewed with distrust.

Any evidence that has heen received of an act, omission, or
declaration of a party which is unfavorable to his own interests
should be considered and weighed by you as you would any other
admitted evldence, but evidence of the oral admission of a party,
cther than his own testimony in this trial, ocught to be viewed
by you with caution.

The first section set cut above is in the language of subdivision (4) of Code
of Civil Procedure Section 2061. The second section is the same as CALJIC
No. 29.
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Subdivision (5). This subdivision is 2iscussed on pages 99-101 of the

research study. This subdivision also was amended in the tentative recom-
mendation relating to Burden of Preducing Evidence, Burden of Proof, and
Presumptions. Subdivision (%) might result in a section phrased as follows:

The judge shall irstruct the jury that the burden of prcof rests
on the party to vhom 1%t is assigned vy rule of law, Informing the jury
which party that is. Vhen the evidence 1s contradictory, or if not
contradicted might nevertheless be disbelieved by the jury, the judge
shall instruct the jury that tefore the jury Tfinds in favor oi the party
who bears the burden cof proof, the jury must be persuaced by a pre-
ponderance of the evidence, by clear and convincing evidence, or beyond
a reasonable doubt, as the case may be.

An alternative that should be considered:

The judge shall instruct the jury on which party bears the burden
of proof on each issue and on whether that burden is to prove by a pre-
ponderance of the evidence or by clear and convincing evidence or beyond
a reascnable doubt.

Subdivisions (&) and (7). These subdivisions are discussed on pages

101..102 of the research study. The research consultant recommends that zhe
subdivisions be retained without attempting in any way to improve the language
of the sutdivisions. However, in the tentative recommendation on Burden of
Producing Fvidence, Burden of Prcof, and Presumptions (page 61), an additicnal
clause was added to subdivision (7). A section based on these sutdivisions,
including the clause added by the Commission, might be phrased as follows:

Evidence is to be estimated not only by its own intrinsic weight,
but also according to the evidence which it is in the power of one side
to produce and of the other to contradict. Therefore, if weaker and
less satisfactory evidence is offered when it appears that stronger and
more satisfactory evidence was within the power of the party, the evidence
offered should be wviewed with distrust and inferences unfavorable to a
party may be drawn from any evidence or facts in the case against him
when such party has failed to explain or deny such evidence or facts by
his testimony or has wilfully suppressed evidence relating thereto.

Section 2079

This section is discussed on pages 102-103 of the research study. The

consultant recommends the repeal of this section on the ground that it is
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superfluous because it repzats what is sald in Civil Cole Section 130 and
is misleading to the extent *that it suggests that adultery is the only
ground for divorce which requires corroboration of the testimony of the
spouses,

Memorandum 64-25 is a staff study and recommendation on Section 2079.
The staff also concluded that Section 2079 is urmecessary and also recommended
repeal of the gection.

Section 2079 is related to evidence only in that it declares that
certain evidence is not of 1tself sufficient to justify a judgment. However,
the section seems to be closely enough related to evidence to justify 1ts
repeal in the evidence bill if the Commissioh believes that the section should
be repealed. The repeal of the sectlon is not, however, essentlal to the

evidence recommendations.

Respectfully submitted,

John H. DeMoully
Executive Secretary

-15-

MJIN 1334



#34(L) 6/3/64
Memorandum &4-40
Subject: Study No. 34%(L) - Uniform Rules of Evidence (Form of Comments
on Evidence Code)

‘e are now engaged in preparing the comments that will appear under
the various proposed sections in our final report on the Evidence Code
and vaich will appear under the code sections when <hey are compiled in
the code. We have already prepareC some of these comments and they will
be considered at the June meeting.

A general problem is presented in the preparation of these comments.
The comzents serve two purposes: TFirst, they explain the bill to those
persons who are interested in the bill before it is enacted, Second, they
explain the code sections after the bill is enacted. To serve the first

purpose (to explain the bill), the comments should be written as if the

bill were to be enacted in the fuiture. Thus, sections to be repealed would

be referred to as still in existence, and the law in effect prior to the

enacument of the bill would be referred to as "existing lav." On the other
hand, to serve the second purpose (o explain the code sections after the
bill is enacted), the comments should be written as if the bill already
had been enacted., Thus, the sections repealed would be referred to as
"former Code of Civil Procedure Section 1963" and the lav in effect prior
to the enactment of the Evidence Code would be referred to as "previously
existing law."

If the comments are writien as if the bill were to be enacted in the
future, they wil}iequi;-e extensive editorial revicion if they are to make

sense vwhen they inserted under the sections when compiled in the new code.
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<:: Since the staff believes that the most important purpose of the comments

is o make legislative intent clear--i.e., to explain the ccde sections
after they are enacted--we sugges. vhat the commencs be uritvten as if the
bill already had been enacted. This does not cause greac difficulty in
using the same comments to explain the bill. In our final reccmmendstion
that will contain the Evidence Ccde, we can include a paragraph indicating
that the comments serve two purpcses and advising the reader that they are
written ag if the recommendation had been enacted ac 1aW;§fil be sufficient
warning to the reader.

The ccuments we have prepared. Zor the June meeting are written in g
forn to carry out this staff recommendation. We supmest that you read these
comeaents with this memorandum in mind so that we can establish a general
(:: policy on this matter at the June meeting. See Memorandum &4-32 (includes
couments to Division 1), Memorandum 64-36 (includes comments to Division 2),
Memorandum 64%-39 (includes comments to Privileges ¢ivision).

tie plan to have the statute portion of the tentative recommendation on
Burden of Producing Evidence, Burden of Proof, and Fresumptions set in bill
forn after the June meeting. The legislature will pay the cost of setting
this portion of the material, and we will use the type for our tentative
recommendation. We also plan to set the comments in a form that we can use
without change in our final repori. Accordingly, e have written the comments
in the form we sugzest for the final report. We will discuss the matter of
this tentative recommendation in connection with lMemorandum 64-37.

Attached is a revised schedule of deadlines for this project.

Regpectfully suwuivted,

{ John H. DeMounlly
Ixecutive Secrcuary
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#34(L) | 7/13/6k
Memorandum 64=49

mbsect:- Study No. 34(L) - Uniform Rules of Evidence (Evidence Code -~ Division
: 10 - Hearsay Evidence)
: Attached to this memorandum 83 Exhibit I is a letter from the lassen County
Bar Assoclation. The gection mumbere ueed in the original letter have been
revieed to conform to the current numbering system.
.. You will also recelve with this memorandum a revised Division 10 of the
iﬂﬁdence Code, relating to hearsay evidence, The comments to the sectlons
appea.r separately and alsc are attached; they should be read together with

C ’bhe sect__:l_.pps to vhich they relate. The following matters should be especlally

jmted:

?rmnization of -the dlvision
At the beginning of the division, there is a divisional ocutline showing all

"'_fgf the sections in the divieion. You will note that Chapter 2 hae been organized

;’Lnto srticles pursuant to your directives at the June meeting. In organizing
the chgpter into articles, we moved some of the sections arcund in order to -
’;.chieve s more logical organization of the chapter. The article on Confeesichs
and Admissions and Declarations Against Interest are now at the beginning of the
é.ivision inatead of Prior Statements of Witnesses; and Former Testimony, which
ﬁras second, has been placed between Official Reports and Judgments.

Organizational problems relating to the various sections releting to

jrri.tinga will be presented in the memorsndum relating to Division 11}.

(M
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Drafting of hearsay rule end exceptions; Section 1200

(1) Section 1200 formerly stated that "Hearsay evidence is inadmissible
except as provided in Chapter 2 . . . ." Chapter 2 contained a section pro-
viding an exception for any hearsay evidence declared to be admissible by
statute. The section formerly appearing in Chapter 2 has been deleted, and
instead Section 1200 is now introduced by "Except as provided by statute . . . ."

(2) Should hearsay exceptions be limited to those created by statute?
The New Jersey Supreme Court Committee has revised their equivalent of this
section to read:

Evidence of s statement which is made other than by a witness
while testifying at the bhearing offered to prove the truth of the
matter stated 1s hearsay evidence and is inadmissible except as

permitted by rule of law established by statute or declision or by
exceptions provided in Rules 63(1) through 63(32). [Empbasis supplied.]

(3) Section 155 defines "hearsay evidence" as "evidence of a state-

ment . « . ." Section 1200 provides that hearsay evidence is inadmiseible

except a8 provided by statute. Accordingly, to be accurate, our exceptions

should be worded:

w Evidence of a statement 1s nct zede inadmissible by the hearsay
TWLE & & o o

Many of them formerly read:
L statement is nct pade incduiseible Ty the earvay rule,
We have revised the sections in Chapter 2 to read, "Evidence of a statement

f

« « . a8 suggested above.

(4) The meaning of the hearsay rule depends largely on the definition

of "statement” in Section 225:

"Statement" means not only an oral or written expression but also
nonverbal conduct of & person intended by him as a substitute for words
in expressing the matter stated.

Although the definition is technically accurate, the form of expression, "not

-
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only « . . but also . . .", does not seem to be clearly limiting., In other
words, the section does not clearly state that nonverbal conduct that is not
intended as a commnication cannot amount to a "statement." We suggest that
the mesning would be clearer if the sectlion were revised to read:
"Statement” means (a) an oral or written verbal expression or (b)

nonverbal conduct of a person intended by him as a substitute for words
in expressing the matter stated.

3ection 1201

The lassen County Bar apparently thinks the section is necessary but
should be rejected. See Exhibit I. See the Comment %o the section for a

typlcal example of an application of the section.

Section 1202

The Iassen County Bar also criticized this section. BSee the Comment fo:

the underlying rationale.

Section 1203

This section 1s new. It was added pursuant to the direction of the
Commiselon at the last meeting. The Commission asked the staff to prepare a
draft that would be applicable to all hearsay exceptions except those, such as
admissions, where considerations of policy indicate that the principle of the
section should not apply.

The exclusions are in subdivisions (b) and (c). Parties are excluded
becsuse a party should noé have the right to cross-examine himself. Agents,
partners, or employees of a party are excluded in order to restrict the right
of a party to cross-examine his own representatives. The persons mentioned
in (3) are excluded because they are, in effect, parties. The persons excluded
in (1), (2), and (3) are comparable to those mentioned in C.C.P. § 2016{d){2)

-3
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£.3 persons whose depositions may be used for any purpoee by the adverse party.
Witnesses are excluded under (4) because the right of cross-examination of
witnesses should be determined by which party called the witness. A party
ehould not have the right to crosswexamine his own witness merely becavse, for
example, the adverse party impeaches him with an inconsistent statement.

The exclusions in (c¢) may not be necessary in the light of (b). However,
tae reference to the srticles does pick up some itenms of hearsay that would not
be picked up by (b). See the divisionsl ocutline. Exclusion of the additional
itemg-=-guch as judgments--seems desirable. Are there any other forms of hearsay

listed in the divisional outline that should be included?

Section 1204

Section 120k is new. It has been added pursuent to the decision of the

Coumission at the June meeting.

The Commission approved URE Rule &4 in principle at the last meeting.
However, all of the Commissioners who approved the rule were not present when
the specific matters to be included were considered. As there was neither
encugh voetes to fill in the substance of the rule nor enough to disapprove
the rule, the matter was deferred for later consideration when a more adequate
quorum would permit disposition one way or the other.

To summarize briefly, the Commission origilnally decided to reject Rule 64
on the ground that discovery was sufficient. It was pointed out in the comments
received that discovery in criminal cases deces not supply the deficiency. 1In

Memorandum 64-31 (distributed last month) we discussed the scope of the

wlim
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prosecution®s right of discovery in criminal cases. To sumrarize the discussion

there, it seems possible that under Jones v. Superior Court, 58 Cal.2d 56 {1962)

and People v. Lopez, 60 A.C. 171 (1963) the defendant can be ordered to furnich

the prosecution with the names and sddresses of the witnesses he will ecall and
als0 any written statements or notes of statements by such witnesses.

To decide what subdivisions should be included in Section 1205, please
refer to the divisional outline where all of the hearsay exceptions are listed.

New Jersey's revised version of Rule 6l now includes:

(3) - BEvid. C. §§ 1291, 1292 (18} - Evid. C. § 1316
(15) - Evid. C. § 1280 (19) - Evid. C. § 1600
(16) - Evid. C. § 1281 (21) - Evid. €. § 1301
(17) - Bvid. €. §§ 1284, 1510 (29) - Bvid. C. § 1330

The policy underlying Rule B4--to give the adverse party adequate opportunity
to check the accuracy of the original hearsay and an opportunity, if desired,
to cross-examine the declarant under Section 1203--suggests that the followiyg
matters might be lncluded:

All official writings, whether specified in Chapter 2 or not.

Articles 7 (business records), 8 (official reports), 9 (former testimony -
and 13 (dispoeitive instruments and ancient writings),

Sections 1315 (church records), 1316 {marriage, vaptismal, and similar
certificates).

So far as the form of the section 1s concerned, Hew Jersey's last version is
as follows:
VWhenever a statenent admissible by reason of paragraphs . . . is in
the form of a writing, the judge may exclude it at the trial if it
appears that the proponent's intention to offer the writing in evidence

was not made known to the adverse party at such a timre as to provide him
with a fair opportunity to prepare to meet it.

-5
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Section 1206

The Iassen County Bar again suggests that all hearsay exceptions be

brought within the Evidence Code.

Bection 1223
The language of Section 1223 has not been presented to you before. It

has been revised, however, in accordance with the Commission's instructions

given at the last meeting.

Section 1226

Suppose the following case: A suffers damage for which B is liable. P
compensates A pursuant to some legal obligation to do so and becemes subrogated
to A's right against B. B disappears, so that A's right can be asserted only
ggainst D surety company who has agreed to compensate those injured by B. In
the action of P against D, P can intruduce an admission by B under Secticn
1226. Bub it seems unlikely that D can introduce an admission by A unless it
elso qualifies as = declarstion agasinst interest.

As a matter of policy, shouldn't the position of the respective repressintz-
tives be the same? We suggest that Section 1226 be amended to refer 16 a
"right" as well as tc & "llability, obligation, or duty" of the declarant.

A similar problem exists 1n wrongful demth cases. Under existing
Californis law, an admission by a decedent is not admissible agalnst his heirs

or representatives in a wrongful death action brought by them. Hedge v. Williams,

131 cal. 455, 460 (1901); Carr v. Duncan, 90 Cal. App.2d 282, 202 P.2d 855 (1949);

Marks v. Reissinger, 35 Cel. App. 4k, 169 Pac. 243 (1917). The reascn is that

the action 1s a new action, not merely a survival of the decedent's action.

-Ba
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Hence, the decedent is not in "privity" with the plaintiff.

This rule is severely criticized in Carr v. Duncan, supra, 90 Cal. App.2d

&t 285, where it is pointed cut that the California rule is distinectly in the
minority:

It would seesm that since coniributory negligence of a decedent msy
defeat the action of his heirs or representatives, evidence of his
declsrations or admisslons pertinent to the issue of contributory
negligence should be admitted . . . just as evidence of the defending
party's declarations are admitted agalnst him on the issue of
negligence.

Should a provision be added to meke the admissions of the plaintiff's decedent
admissible against the plaintiff? If so, the following is suggested:
1227. Evidence of a statement is not made inadmissible by the

hearsay rule when offered against the heirs or personal representatives
of the declarant in an action for the wrongful death of the declarant.

Section 1230

This sectilon has been substantially revised in the interest of simplicity.
Changes from the Jast approved version are shown below in strikeout and
underline:

[€a)--As~-used-in-this-seetion-declarntion-against-interest!-neans |
Evidence of a statement [4kas] by a declarant having sufficlent
knowledge of the subject is not made inadmissible by the hearsay rule if
the statement, when made, was so far contrary to the declarant's
pecuniary or proprletary interest, or sc¢ far subjected him to the risk
of civil or criminal 1iability, or so far tendered to render invalld
a claeim by him against another, or created such a risk of making him
an object of hatred, ridicule, or social disgrace in the commnity,
that & reasonable man in his position would not have made the statement
untess he believed it to be true.

[£k)--A-deelarntion-azainst~interest-is-not-nade-inndnisaible-by
the-hearsay-rule-ifs

{3)--The-deelarans-ic-net-a-parsy-to-the-nction-in-which-she
gsasegent-ig~affereds-and

EE%-—Ehe-éee&araas—haa-suf?ieiea%-kﬂawleégu-eibthe-subﬁeete]

==
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You will note that the revised version has no counterpart for former subdivisioa
(b)(1). The requirement that the declarant be a non-party was originally placed
in the rule to avold the necessity for making the section inapplicable to the
defendant in a criminal case. The original URE rule made the section inapplicable
to the criminsl defendant. With Section 1204 in the Evidence Code--requiring
all hearsay statements offered aginst criminal defendants to be admissible
against the declarant under the confesslons rule--the need to distinguish
between criminal defendants and others, nonparties and parties, etc., has
disappeared. Since the classification of the statement of a party as an
admission or a declaration against interest is solely of academic interest in
the light of the changes made Ly the Commission in the Evidence Code, we do

not believe there is any need to continue former subdivision (b){1).

Sections 1235 and 1236

These sections were previously 1n one section. We have split them for the
sake of simplicity. We have also simplified the language of the opening
paragraph. The opening paragraph formerly read:

A statement made by & person vhoe is a witness at the hearing, but

not made at the hearing, 1s not made inadmissible if made by him while

testifying and the statement is:

The detailed conditions for the admissibility of a prior consistent statement
have been removed from Section 1236 and a cross-reference to Section TE8
substituted. The admissibility of such statements depends on conditions

more germane to credibility than to hearsay. Hence, we belleve the conditions

of admigsibility should be stated in the section dealing specifically with

the admlssibility of such evidence on the issue of credibility.
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Section 1237

The Iassen County Bar opposes that portion of the recorded memory section
that permits evidence of memory recorded by azother to be admitted.

The Hew Jersey Committee has approved ocur version of this section in lieu
of the URE rule that it originally recommended. There are some modificstions
of our provision in the New Jersey version that deserve some consideration.
They are:

Evidence of a statement previously made by & witness is not made
inadmissible by the hearsay rule if the statement would have been
admissible if made by him while testifying [a%-ihe-hesrimg] and the
statement concerns & matter as to which the witness has [se] ine
sufficient present recollection to enable him to testify fully and
accurately and [4s] contained in a writing which:

[subdivieions (a) and (b) are identical with Section 1237.] and

(e) 1e offered after the witness has testified that the statement
he made was a true statement of such fact, provided that where the
witness remembers only & part of the contents of a writing, the part
he does not remember may be read to the jury but shall not be intro-
duced ag a written exhibit over objection. [s-gad

£3)--Is-effored-afser-the-writing- i6-autbenticated-ns-an-aceuraie
reeord-of-the-staterensy |

Section 1240

The New Jersey counterpart of subdivision (b) now reads:
Was made while the declarant was under the stress of a hervous

exclitement caused by such perception, in reasonable proximity to the
event, and without opportunity to deliberate or fabricate.

Section 1242

The Iassen County Bar approved the section; but the New Jersey committee

restricted it to criminal cases.

Sections 12501252

Apparently, the words "state of mind, emotion, or physical sensation

-G~
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{including a statement of intent, plan, motive, design, mental feeling, pain,
or bodily health}” in Section 1250 include "symptoms, pain, or physical
sensation” within the meaning of Section 1252. This conclusion is reached
because the equivalent of Section 1252 was included in the URE only hecause
Section 1250 excludes evidence of a statement narrating a memory of a past
wental or physical state. Hence, Section 1252 was necessary to permit evidence
of satatements of previcus symptoms to be given. Evidence of existing symptoms
was covered by the general langusge.

If the words ueed in Section 1250 include symptoms, the words used in
Section 1251 alec include symptoms, for the same words are used. Hence, there
are two sectlons permitting statements of previocus symptoms to be admitted--
Sections 1251 and 1252. There are scme differences in the conditions of
admigsibility stated in the two sections. Under Section 1251, the declarant
met be unavailable, and the evidence 1s admissible to prove only the prior
mental or physical state--the prior mental or physical state cannot be used
as 8 basis for inferring some other fact. Under Section 1252, the statement
ret be mede to & physician for the purpose of treatwent; but the declarent
reed not be unavailable, and the previous symptoms, pain, etc. may be used as
circumstantisl evidence so long as it is relevant to an iessue of the declarant's
bodily condition.

The foregoing ls pointed out only to make sure that the Commission intends
the differences. If Section 1252 1s to be the only section relating to previous
symptoms, Section 1251 should be modified by deleting "physical sensation',
"pain', and "bodily health'.

The New Jersey counterpart of this article contains an exception for a

statement if it
=-10-
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described to a physician coneulted for purposes of treatment the

inception, general character of the cause or external source of -

symptoms, pain, or physical sensation where such description was
' i pertinent to diagnosis and treatment.

Section 1261

The Iassen County Bar reports that it has grave doubts concerning the

section,

Section 1271

The opening paragraph and first subdivision of the section have been
modified somewhst. The former language was:

A writing offered as a record of an act, condition, or event ie
not mwade inadmissible by the hearsay rule 1f:

* * #* * *

{b) It was made in the regulsr course of a business, at or near
the time of the act, condition, or event; . . . .

We think it 1s more accurate to say, ipnscfar as the hearsay rule 1s concerned,
thet the hearsay rule does not exclude evidence of & writing made as a business
record of an act, condition, or event when such evidence le offered to prove

the act, conditlon, or event. Accordingly, the section has been revised to

read as it appears in the Evidence Code drafi. Usually, of course, the "evidence
of & writing" must be the writing itself. Section 1500 {the best evidence

rule). But secondary evidence of the writing may be used in exceptionsl

situations.

Section 1272

Note that in Section 1271 the judge is reguired to find that the "sources

of information and method and time of preparation" of a business record offered

to prove the truth of its content “"were such as to indicatetité;tfustworthiness "

1)~
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This seemms 1o indicate that the Jjudge must be convinced of the reliability of
the business records invelved., On the other hand, Section 1272 merely requires
that he determine that the "sources of information and method and time of
preparation . . . are such ag to indicate that the absetce of a record . . .

warrants an inference" of the nonocccurrence of the event. This seems to indicate

that the judge must admit the evidence elther upon evidence sufficient to
sustein a& finding or, at most, upon evidence barely tipping the scales of
provabillty.

Should the standards be the same? If so, Section 1272 should be revised
to indicate that the sbsence of a record “is trustworthy evidence" of the
nonocevrrence of the event.

The differing standards atem to a certain extent from the fact that Section
1271 clearly involves hearsay, vhile Section 1272 technleally involves circum-
stantial evidence--not hearsay. However, the problems are similar. Under
Section 1271, it is the employee who cbserved and reported the event who cannot
be cross-examined--hence, the high standard of reliability. Under Section 1272,
we are relying on that same employee's failure to vreport. Cross-examination
of the employee seems Just as needful as if the employee had expressly stated
that the unreported event did not occur. Since, in either case, we are relying
on the perceptions of persons not before the court, there seems to be good

reason for imposing the same standards of admissibility on both kinds of evidence.

Section 1280

The New Jersey Committee added the following to the official reports
exceptlon:

A statement . . . [is not inadmissible under the hearsay rule] if in
the form of . . . statistical findings made by such a public officisal

-12.
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[of the United States or of a state or territory of the United States]
whose duty 1t was to investigate the facts concerning the act, condition,
or event and to make statistical findings.

Copy of official writing

In the last draft of the hearsay division, a section followed what is now
Section 1281 that read:

A writing that is 8 copy of a writing in the custody of a public

employee is not made inadmissible by the hearsay rule when offered

to prove the content of the writing In the custody of the public

employee.
The section has been deleted as unnecessary. The problem to which it relates
is covered by Section 1510. Moreover, the section did not state & hearsay
exception. A copy is not hearsay evidence of the orlginal if there is direct
testimony that it is a copy of the original. The hearsay problem, if any,

relates only to certified copies, and even then the hearsay evidence is the

certification, not the copy.

Section 1290

At the last meeting the Commission decided to include testimony given in
an arbitration proceeding within the definition of "former testimony” if the
testimony was reported by an official reporter. Subdivision (&) is designed
to carry out that decision., An official reporter is one who has been sppointed
to act as such by the courts. Gov. C. § 69941. A certified shorthand reporter
is one who bhas been found qualified to serve as an officisl reporter. Gov. C.

§ 69942,

Section 1311

The New Jersey equivalent of subdivision (&)(2) reads:

The declarant was otherwise so intimately associated with the other’'s
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famlly as to be likely to have accurate information concerning the
nmatter declared.

The foregoing is the same as our subdivision, except that our subdivision goes

on to say:
and nmade the statement {i) upon information received from the other or
from g person related by blood or marrisge to the other or (ii) upon
repute in the other's family.

We sugzest that this additional language in our version of the exception could

be deleted without harm to the rule.

Section 1314

Section 1314 is new. We broke up the section in the last draft relating
to community reputation. Most of the section,appears in Article 12, but
inesmich as this portion of the section relates to family history, we moved it

into this article.

Section 1315

At the Mpy meeting, the Commission instructed the staff to sdd a provision
to the Evidence Code making an exception to the hearsay rule for recitals of
Tamily history contained in church records that are otherwise admissible as
business records. Sectlon 1315 i1s the section designed to carry out that
declgion. The phrase "church, religious denomination, or society" is taken

from the existing statute on church records. C.C.P. § 1919s.

Section 1316

The Comalssion, at the May meeting, also instructed the staff to broaden
the provision in the RURE relating to marriage certificates so that it would
apply to baptismal, confirmation, and similar certificates. Section 1316 is the

section designed to carry out that decision.
wil-
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Section 1340

The Iassen County Bar suggests the addition of a foundational showing
"as to how widely [such publications] are accepted, or by whom published, or

some fact insuring thelr reliability."

Section 1341

The lNew Jersey version of this rule now reads:
An expert witness may refer to and read excerpts from learned

treatises in support of his testimony provided notice is given before
trial when reference thereto in the direct testimony is contemplated.

Added exception

The New Jersey Committee has added the following exception:
In a civil proceeding, a statement made by a person unavailable as
a witness because of his death is admissible if the statement was made

in good faith, upon the personal knowledge of the declarant, and there
is circumstantial probability that the statement is trustworthy.

Respectiully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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Memo 64-Lig LLIBIT I

PAUILA A. TERNART
Attorney At law
Susgnville, California

March 31, 196k

Mr. John H. DeMoully

Executive Secretary

California Iaw Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Re: Tentative draft of Proposed Statute
Sections Relating to Hearsay BEvldence

Dear Mr. DeMoully:

The local Bar generally felt that Section 240 on the uravailability
of a witness was a clarification and assistance and hence approved it.

Section 1201, while 1t was generally received as necessary, was
rejected on the ground that this was treading on an amorphous area in
which a great amount of difficulty and argument cculd ensue.

Section 1202 was criticized on the ground that from the defenase
polnt of view a witness should be gilven an opportunity to explain his
inconsistent statement or other conduct. My personal view and that of
two other lawyers was that it tended generally to bring out the truth
and should be accepted.

Under Section 1206, as I have repeatedly said, the local Ear feels
that the retention of certasin admissions of hearsay evidence in the
particular codes is going to result in a great amount of difficulty and
request that it be included in the new code of evldence as well as being
cross indexed to the particular code applicable.

Opposed that portion of Section 1237 which allows the use of a
record made by a person other than the witnesa or under his direction.
Sectlon 1292 received doubtiul approval but there was the general con-
sensus that it would allow the admission of necessary and helpful evidence.

Approved 12k2.

Approved 1230.

Approved 1260.
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Mr. John H. Lebouliy M¥arch 31, 1964

Had grave doubts as to 126]1.
Approved 1310.
Approved 1314, 1320, 1321, 1322.

Approved 1330.

Approved 1340 with the additional reguirement that there be some
showing as to how widely they are accepted, or by whom published, or
some fact insuring thelr reliability.

Sections not commented on in this letter received no comment upon
discussion. I am sure that you will be well aware of the fact that the
comments and reports concerning the various sections which have heen
here made were the result of a rather sketchy presentation since to have
explained in detail the various sections would have taken an unwarranted
length of time and some of the objections and approvals I am sure are the
result of first blush impressions, some were the expression of merely the
more vocal members of the Bar and souwe were the result of the dscision in
g particular case which had just affected the speaker.

I hope that this will be of some assistance to you although I feel
in my own mind that it is far from an adequate or comprehensive reactlon
of the practicing members of the local Bar.

Yours very truly,

(Mrs.) Paula A. Tennant
President
lassen County Bar Associstion

PAT/de

-2
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DIVISICN 10, HEARSAY EVIDENCE

CHAPTER 1, GENERAL PROVISIONS

§1200, The hearsay rule.

Comment , Section 1200 states the hearsay rule. That heare
say evidence 15 inadmissible unless the evidence gz vithin an

exception to thet rule has been the law of California sinee the

earliest days of +the state. See, e.g., People v, Bob, 29 Cal.2d 321,

175 P.2¢ 12 (1946); Kilbwrn v. Ritchie, 2 Cal. 145 (1852). Nevertheless,

Section 1200 is the first statutory statement of the rule. Code of Civil
Procedure Section 1845 (superseded by Evidence Code & 702) permits a witness
to testify concerning those facts cnly that are personslly known to him
"except in those few express cases in whieh . . . the declarations of others,
are admissible"; and that section has been considered to be the gtatutory

basis for the hearsay rule. People v. Spriggs, 60 Cal.2d __, _ , 389

P.24 377, 380, 36 Cal. Rptr. 841, O4k {1964)}. It has been recognized,
hovever, as an insufficient basis for the hearsay rule. The seclion merely
states the requirement of persconal knowledge, and a witness testifying to
the hearsay statement of another must have personal knowledge of that state~
ment just as he must heve perscnal knowledge of any other matter concerning
which he testifies. Sneed v. Marysville Gas ete. Co., 145 Cal, 7Ok, 708,

87 Pac. 376, 370 (1906).
Under Section 1200, exceptions to the hearsay rule must be created by

statute. This will change the California law; for inssmuch as the rule
excluding hearssy was not statutory, the courts have not been bound by

the statutes in recognizing exceptions to the rule. Sce, People V. Sprigas, 60

Cal.2d __, _ , 389 P.2d 377, 380, 36 Cal. Rptr. 8h1, 84 (1964),
~1000« § 1200
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"Hearsay evidence" is defined in Section 155 as 'evidence of a state-
ment made other than by a witness vhile testifying at the hearing that is
offered to prove the truth of the matter stated.” Under existing case law,

too, the hearsay rule applies only to out-of-court statements that are

offered to prove the truth of the matter asserted., If the statement is

offered for some purpose other than to prove the fact stated therein, the

evidence is not objectionable under the hearsay rule, Uerner v. State Bar,

24 Cal.2d 611, 621, 150 P.2d 892, (1944); Smith v. Whittier, 95 Cel.

27, 30 Pac. 529 (1892), See WITKIN, CALIFORNIA EVIDENCE §§ 215-218 (1958},
The word “"statement" that 1s used in the definition of "hearsay evidence"

is defined in Section 225 as "oral or written expression” or "noaverbal

conduct . o « intended , , , as a substitute for words in expressing the

matier stated," Hence, evidence of a person's out-of-court conduct is not

inadmissible under the hearsey rule expressed in Section 1200 unless that

conduct is clearly assertive in character, Nonassertive conduct is not hearsay.
Same California cases have regarded evidence of nonassertive conduct as

hearsay evidence if it is offered to prove the actor's belief in a particular

fact a5 a basis for an inference that the fact believed is true. See, e.g.,

Estate of De Laveaga, 165 Cal. 607, 62%, 133 Pac. 307, {1923} {"tbe

menmer in which a person whose sanity is in question wvas treated by his
family is not, taken slone, competent substantive evidence tending to prove
insanity, for it is a mere extra-judiclial expression of opinion on the part

of the family"); People v. Mendez, 193 Cal. 39, 52, 223 Pac. 65, (1924)

("Circumstances of flight [of other persons from the scene of a crime] are
in ihe nature of confessions . . . and are, therefore, in the nature of hearsay

evidence"),
=1001-
§ 1200
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Cther California cases, however, have admitted evidence of nonassertive
conduct as evidence that the belief giving rise to the conduct was based

on fact. See, e.g., People v. Reifenstuhl, 37 Cal. ‘“pp.2d 402, 99 P.2d

564 {1940)(hearing deniled){incoming telephone calls made for the purpose
of placing bets admissible over hearsay objection to prove that place of
reception was bookmeking establishment).

Under the Evidence Code, nonassertive conduet is not regarded as hearsay
for wo reasons: First, such conduct, being nonassertive, does not involve
the veracity of the declarant; hence, cne of the principal reasons for the
hearsay rule--to exclude declarationz where the veracity of the declarant
cammot be tested by cross-exemination--does not apply. Second, there is
frequently a guarantee of the trustwcrthiness of the inference to be drawn
fron such nonassertive conduct because the actor has based his actions on
the correctness of his belief. To put the matter another way, in such case-
actions speak louder than words.

Of course, if the probvative value of evidence of nonassertive conduct
is outweighed by the 1likelihood that such evidence will confuse the lssues.
misiead the jury, or consume too much time, the judge may exclude the evidence

under Section 352.

§ 1201. Multiple hearsay.

Comment. BSection 1201 makes it possible to wuse admissible hearsay
to prove another statement was made that is also aimissible hearsay. For
example, under Sectlon 1201, an official reporterfs tranceript
of the iestimony at ancther trial may be used to prove the nature of the
testimony previocusly given (Section 1280), the former testimony may be used

-1002- § 1200
§ 120"
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as liearsay evidence {under Section 1291} to prove tuat a party made an
adnission., The admission is admissible {Section 12°1) to prove the truth
of tle matter stated. Thus, under Section 1201, the evidence of the
admission contained in the transeript is sdmissible because each of the
heairsay statements involved is within an exception to the hearsay rule.
Although no Califcornia case has been found where the admissibllity of
"muliiple hearsay” has been analyzed and discussed, the practice 1is
apporently in accord with the rule stated in Section 1201 See, e.g.,

People v. Collup, 27 Cal.2d 829, 167 P.2d T14 (1946)(transcript of former

testimony used to prove admission}.

§ 1202. Credibility of hearsay declarant.

Comment. Section 1202 deals with the impeachment of one whose hearsay
statement is in evidence as distinguished from the impeaclhment of s witness
who hias testified. It has two purposes. First, it makes clear that such
eviCence is not to be excluded on tle ground that it is ccllateral. Second,
it males clear that the rule spplying to impeachment of a writness--that a
witness may be impeached by a prior inconsistent statement onity if he is
provided with an opportunity to explain it--does not apply to a hearsay
declarant.

The Californis courts have permitted a party to impeach hearsay evidence
given under the former testimeny exception with evidence of an inconsistent
statement by the hearsay declarant, even though the declarent had no
opportunity to explain or deny the inconsistency, vlien the inconsistent

stacement wag made after the former testimony was given. Pecople v. Collup,

27 Cal.2d 829, 167 P.2d Tihk (1946). The courts have also permitted dying

-1003- § 1201
§ 1202
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declarations to bhe impeached by evidence of ccntradictory statements by

the deceased, although no foundation was laid. DPeople v. Lawrence, 21 Cal.

350 (1863). Apparently, however, Tormer testimony may not be impeached by
evidence of an inconsistent statement made prior to the former testimony
unless the would-be impeacher either did not know of the inconsistent
statement at the time the former testimony was given or provided the
declarant with an opportunity to deny or explain the inconsistent statement.

People v. Greenwell, 20 Cal. App.2d 266, 66 P.2d 67k {1937) as limited by

‘People v. Collup, 27 Cal.2d 829, 167 P.2a 71k (1946).

Seetion 1202 substitutes for this case law a uniform rule permitting

a hearsay declarant to be impeached by inconsistenl statements in all cases,

whether or not the declarant has been given an opportumity to deny or
explain the inconsistency. If the hearsay declarant is unavailable as a
witness, the party against whom tlhe evidence is admitted should not be
depxived of both his right to cross-examine and his right to impeach. Cf.,

People v, Lawrence, 21 Cal, 368, 372 (1863). If the hearsay declarant is

available, the party electing to use the hearsay of such a declarant should
have the burden of calling him to explain or deny any alieged inconsistencies.

Of course, the trial Jjudge ney curb efforts to impeach hearsay declar-
ants if he determines that the inguiry is straying into remote and collateral
matueers. Section 352.

Sectlon 1202 provides that inccnsistent statements of a hearsay declarant
may nct be used to prove the truth of the matters svated, In comtrast,
Section 1235 provides that evidence of prior inconsistent sitatements made
Ey a trial witness may be admitted to prove the truth of the wmatters stated.

Unless the declarant is a witness and subject to cross-examination upon the

-100k- § 1202
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subject matter of his statements, there is not a sufficient guarantee of
the itrustworthiness of his out-of-court statements to warrant their
recepiion as substantlive evidence unless they fall within scme recognized

exception to the hearsay rule.

§ 1203. Cross-exanmination of hearsay declarant.

Ccmment . Hearsay evidence is generally excluded from evidence because
of the lack of opportunity for the adverse party to cross-examine the

heayrsay declarant before the trier of fact. Pecople v. Bob, 29 Cal.2d

321, 325, 175 P.2d 12, (1946). 1In scme situations, hearsay evidence is
adnitted because of some excepticnal need for the evidence and because there
is scme circumstantisl evidence of trustworthiness that Justifies a violation

of a party's right of cross-examinaticn. People v. Trust, 47 Cal.2d 776,

785, 306 P.2a 480, {1957); Tuwrney v. Sousa, 116 Cal. App.2d 787, 791,

304k P.2d 1025, {1956).

Iven though it is necessary or desirable ito permit some hearsay evidenhce
to te received without guaranteeing the adverse party the right to cross-
examine the declarant, there seems tc be no reascn to prohibit the adverse
party from cross-examining the declarant altogether. The poliey in favor
of cross-examination that underlies the hearsay rule, therefore, indicates
that the adverse party should be accorded the right to call the declorant
o¥ o statement that has been received and to cross-examine him concerning
the subjeet matter of his statement.

Hence, Section 1203 has been included in the Lvidence Code to reverse,
inscfar as a hearsay declerant is concerned, the traditicral rule that a
witness called by a party is a witness for that partiy and may not be cross«
examined by him. As a hearsay declarant 1s in practicel effect a witness

~1005- § 1z02
§ 1203
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againsgt that party, Section 1203 gives the party ageinst whom a hearsay
statement is admitted the right to call and cross-examine the hearsay
declarant concerning the subject matter of the hearsay statement just as
he has the right to cross-examine the witnesses who appear personally and

testilfy against him at the trial.

§ 1204, Hearsay statement offered against eriminal defendant,

Comrent. In People v. Undervocd, 61 Cal.2d s P.24 » 37 Cal. Rptr.

313 {156k), the California Supreme Court held that a prior inconsistent
statement of a witness could ncoct be introduced to impeach him in a ecriminasl
trial when the prior inconsistent statement would have been insdmissible
as an involuntary confession i1f the witness had been the defendant. BSection

1204 applies the principle of the Underwood decision t0 gll hearsay statems -

§ 1205. Pretrial delivery of copy of certain hearsay statements.

Comment. [The form of this rule has not yet Leen formulated. ]

§ 1206, HNo implied repeal.

Comment. Although some of the statutes providing for the admission
of hearsay evidence will be repealed when the Evidence Code is enacted, thercz
will remein in the various codes a number of statutes which, for the most
part, sare narrowly drawn to make a particular type of hearsay evidence
adnissible under specifiecally limited circumstances. It is nelther desirable
nor feasible to repeal these statutes, Section 12C6 makes it clear that these
statutes will not be impliedly repecled by the enactment of the Evidence

Cote.

§ 1203
§ 1204
-1C06- § 1205
§ 1206
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CHAFTER 2. EXCEFTICHS TO THE HEARSAY RULE

Article 1. Confessions and Admissicns

§ 1220. Confesslon or admission of eriminal defendant.

Ccnment., Section 1220 restates the existing lawv governing tThe
adnissibility of the confessicn or admission of a defendant in a criminal

action. People v. Jones, 24 Cal.2d 601, 150 P.2d 801 (19ilh); People v. Rogers,

20 Cal.2d 787, 141 P.2d 722 (1943); Pecple v. Loper, 159 Cal.6, 112 P, 720

(1910); People v. Speaks, 156 Cal. ~pp.2d 25, 319 P.2d 709 (1957); People v.

Heney, 4 Cal. iApp. 317, 189 Pac. 338 (1920); Peoplc v. Liscnba, 14 Cal.?d

403, oWP.2d 569 (1939); People v. Auchley, 53 Czl.2d 160, 346 P.2d 764 (1959).
Seec also Temtative Recomrmendation and a Study Relating to the Uniform Rules
of _wridence {Artiele VIII. L ochL, LW

REVISION COMM'N, REP., REC, & STUDIES at W75-482 (1963).

Hearsay iyidence

Although subdivision (b) is technieally unnecessary, for the sake of
completeness 1t 1s desirable to give express recognition to the fact that
any rule of admissibility established by the Legislature 1s subject to the

requirements of the Federal and 3tate Constitutions.

§ 1221, Admission of party to civil acticn.

Comment. Sectlon 1221 states existing law as found in Code of Ciwvil
Procedure Sectipn 1870(2). The rationale underlying this exception is
that the party cannot object to the lack of the right to cross-examine the
declarant, since the party himself made the statemeni. HMoreover, the party
can cross-examine the witness who testifies to the party’s statement and ecan
deny or explain the purported admission. The statement need not be one which

would be admigsible if made at the hearing. See Shields v. Oxnard Harbor

Disi., 46 Cal. App.2d 477, 116 P.2a 121 (1941).

-1007- § 1220
§ 1221
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§ 1222. Adoptive admission.

Ccomprent. Section 1222 resgtates and supersedes subdivision 3 of Code of

Civil Frocedure Section 1870, Sce Tentative Recomrcndaticn and a Study

Relating to the Uniform Rules of [vidence {(Article ¥IiI, Hearsay Evidence},

4 CAL. 1AW REVISION CCMM'N, REP,, RiC. & STUDIES ot 484 (1¢63).

§ 1223, Authorized admission.

Comment. BSection 1223 provides a hearsay eXception for authorized
edmissions., Under this exception, if a party autherized an agent to make
statements on his behalf, such statements may be intrcduced against the
party under the same conditions as if they bad been made by the party himself.
Secticn 1223 restates and supersedcs the first porticn of subdivision 5 of Ccde

of Civil Procedure Section 1B70. Tcntative Recchinendation and a Study Relating

to the Uniform Rules of Evidence {Article VIII, Heorsay Ividenee), 4 CAL.

147 REVISION COMM'N, REP., REC. & STUDIES at 4Bh-hoo (1963).

§ 1024, Admission of co-conspirator.

Comment. Section 1224 is a snecific example of a kind of authorized
aduission that is admissible under Section 1223. [he statement 1s admitted
because it is an sct of the conspiracy for which the party, as a co-conspirator,

is legally responsible., People v, Lorraine, 90 Cal. App. 317, 327, 265 Pac.

893, (1928). See CAL. CCNT. ED. PAR, CALIFCRNIA CRIMINAL LAW FPRACTICE
hr1-L72 (1964). Section 1224 restales and supersedes the provisions

of subdivision 6 of Ccde of Civil Procedure Section 1870.

§ 1225, Statement of agent, partner, or employee,

Ccrment. Section 1223 makes avthorized extrajiudicial statements
adnissible. BSection 1225 goes beyord thils, making admissible against a party

§ 1222
~-10C8- $ 1223
122
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specified extrajudicial statements of an agent, pariner or employee, whether
or anct authorized. A4 statement is admitted under ZJeetion 1225, however, only
if it vould be admissible if made by the declarant at the hearing whereas

nc such limitation is applicable to authorized admissions.

The practical scope of Secticn 1225 is gquite linited. The spontaneous
statements that it covers are admissible under Sectiion 1240. The self-
inculpatory statements which it covers are admissible under Section 1230 as
declarations against the declarant's interest. Where the declarant is a
witness at the triel, many other staiements covered by Section 1225 would
be admissible as inconsistent statements under Secticm 1235. Thus, Section
1225 has independent significance crly as to ursuthcrized, ncnspontaneous,
noninculpatory statements of agents, partners and epployees who do not
testify at the trial concerning the matters within the scope of the agency,
parinership or employment. For example, the chauffeur's statement following
an accident, "It wasn't my fault; the boss lost his head and grabbed the

" would be inadmissible as a declaration apgainst inierest under Section

wheel,
1230, it would be inadmissible as an authorized admission under Section 1223,
it wvould be inadmissible under Section 1235 unless the employee testified
inconsistently at the triel, it would be inadmissible under Section 1240
unless made spontaneously, but it would be admissible under Section 1225,

Section 1225 goes beyond existing California lav as found in subdivision
5 of Section 1870 of the Ccde of Civil Procedure (superseded by Evidence

Ccde Section 1223). Under existing California lav only the statements that

the principal has authorized the agent to make are admissible. Peterson Bros.

v. idneral King Fruit Co., 140 Cal, 62k, 74 Pac, 162 {1903).

~1C0G- § 1225
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There are two justifications for the limited exiension of the exception
for agents' statements provided by Cection 1225. First, because of the
relationship which existed at the time the statement vas made, it i1s uniikely
that the statement would have been made unless it vere true. GSecond, the
existence of the relationship makes it highly likely that the party will be

abtle to make an adequate investipaticn of the statement without having to

resort to cross-examination of the declarant in open court.

§ 1226, Statement of declarant whose liability is in issue.
Comment. Section 1226 restates in substance a hearsay exception found
in Oeetion 1851 of the Ccde of Civil Procedure {superseded by Evidence Ccde

Sections 1226 and 1302). Cf., Butte County v. Morgan, T6 Cal. 1, 18 Pac.

115 (1888); Ingram v. Bob Jaffee Co., 139 Cal. Lpp.2d 193, 293 F.2d 132 {1956});

Standard 0il Co. v. Houser, 101 Cal. App.2d 480, 225 P.2d 539 (1950). Section

1226, however, limits this hearsay exception to civil actions. Much of the
evidence within this exception is also covered by Sceticn 1230, whieh makes
admnissible declarations against interest. However, 1o be admissible under
Section 1230 the statement must heve been ageinst the declarant's interest
when made whereas this requirement is not stated in Cecticn 1226.

Section 1302 supplements the rule stated in Section 1226. Seetion 1302
pernits the admission of Jjudgments against a third perscn vhen cne of the issues
betveen the parties 1s the liabilily, obligation, or duty of the third person
an’. the judgment determines that liability, obligation, or duty. Together,
Sections 1226 and 1302 codify the holdings of the cases applying Code of

Civil Procedure Section 1851. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Ividence (Article VIII, Hearsay Evidence),

L CAL, LAV REVISION COMM'H, REP., ROC. & STUDIES =t 491-4S6 (1963).

§ 1225
-1010- § 1286
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Article 2. Declarations Against Interest

& 1230. Declaration against interest.

Comment. Section 1230 codifies the hearsay exception Tfor declarations
apgainst interest as that exception has been developed in the California

courts. People v. Spriggs, 60 Cal.,2d _ , 389 P.2a 377, 36 Cal. Rptr.

841 (1964). It is not clear, however, whether existing law extends the
declaration against interest excepltion to include statements that meke
the declarant an object of hatred, ridicule, or social disgrace in the
conmunity .

Section 1230 supersedes the partisl and inaccurate statements of the
declaraticns against interest exception found in Code of Civil Procedure

Sections 1653, 1870(4), and 1946(1). See People v. Spriggs, 60 Cal.2d at .,

385 7.2 at 380-381, 36 Cal, Rptr. at 8hh-8L45 (1964).

Article 3. Pricor Statements of Witnesses

§ 1235. Prior inceonsistent statement.,

Comment. Under existing lawv, a prior statement of a witness that is
incensistent with his testimony at the trial is admissible, but because of
the hearsay rule such statements may not be used as cvidence of the truth
of the matters stated. They may be used only to cast discredit con the

tesiimeny siven at the trial, Albert v. McKay & Co., 1TH Cal. 451, U456,

(1917).
Seetion 1235, however, permiis a prior inccnsistent statement of a

witiess to be used as substantive evidence if the statement is otherwise

~1011- 1230
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adiiissible under the rules relating to the impeachment of witnesses. In
viev of the fact that the declarant is in court and may be examined and
crosg-examined in regard to his statements and their subject matter, there
seems 1o be little reascn to perpetvuate the subtle Cistinction made in the
caces. It is not realistic to expect a Jjury to understand that they cannot
believe a witness was telling the truth on a former occasion when they
believe the contrary story given ai the trial is not true, Moreover, in
many cases the prior inconsistenl sltatement is more likely to be true than
the testimony of the witness at the trial because it was made nearer in
time to the matter to which it relates and is less likely to be influenced
by the controversy that gave rise to litigation.

section 1235 will permit a parity to establish a prima facle case by
introducing prior inconsistent statements of witnessces, This change in
the law, however, will provide a party with desirable protection against the
"turncoat" witness who changes his story on the stand and deprives the party

calling him of evidence essential o his case.

§ 1236, TFPrior consistent statement.

Comment. Under existing law, a prior gtatement of a witness that is
consistent with hils testimony at the trial is admissible under certain
conlitions when the credibility of the witness has been attacked., The
statement is admitted, however, only to rehabllitate the witness--to support
his credibility--and not as evidence of the truth of the matters stated.

Peonie v. Kynette, 15 Cal.2d 731, T753-75k, {1940).

Zection 1236, however, permits a prior consistent statement of a witness
to e used as substantive evidence if the statement is otherwise admissible

~1012- § 1235
§ 1236
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under the rules relating to the rehabilitation of impeached witnesses.
The ressons for this change in the law are much the same as those discussed

in the Comment to Section 1235.

§ 1237. Past recollection recorded.

Ccmment. Section 1237 provides a hearsay exceptiion for what is usually
refcrred to as "past recollection recorded.” The section makes no radical
departure from exlsting law, for ius provisions are taken largely from the
provisions of Section 2047 of the Code of Civil Procedure. There are,
hovever, two substantive differences between Section 1237 and existing
California law:

Tirst, exlsting lew requires that a foundaiion be laid for the admission
of such evidence by showing (1) tha% the writing recording the statement
was rade by the witness or under his direction, (2) that the writing was
made at & time when the fact recorded in the writing actually occurred or at
such other time when the fact vas Tresh in the witnecs' memory and (3)
that the witness "knew that the same was correctly stated in the writing."
Under Section 1237, hewever, the writing may be mace not only by the witness
himself or under his direction but also by some other persch for the puxrpose
of recording the witness' statement at the time it ves made. In addition,
Section 1237 permits testimony of the person who recorded the statement to
be used to establish that the writing is a correct record of the statement.
Sufficient assurance of the trustirorthiness of the statement is provided
if the declarant is avallable to testify that he made sz true statement and
the person who recorded the statement 1s available to testiry that he
accurately recorded the statement,

-1013~ § 1236
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Second, under Secticn 1237 the document or other vriting embedying the
statenent is itself sdmissible in evidence vhereas under the present law
the declarant reads the writing om the witness stand .and the writing is
not otherwisze made a part of the record wnless it is offered in evidence by

the adverse party.

Lrbiele 4. Spontanecus, Contenporanecus, and Dying Declarations

§ 1240. Spontaneous statement.

Comment. Section 1240 is a ccdification of the existing exception to

the hearsay rule which makes excited statements admissible. Showalter v.

ilestern Pacifie R.R., 16 Cal.2d 460, 106 P.2d 895 (1940); Tentative Recom-

mendation and a Study Relating to the Uniform Rules of Evidence {Article VIII.

Hearsay Lvidence), U CAL, IAY REVISICY COMM'N, REP., REC. & STUDIES L65-466

(1063). The rationale of this excpticn is that the spontaneity of such
statements and the declarant's state of mind at the time when they are made

provide an adequate guarantee of their trustworthiness.

§ 1241. Contemporsnecus statement.

Comment. Section 1241, which provides a hearsay exception for contem-
poraneous statements, may go beyond existing law, for no California case in
point has been found. ZElsevhere the authorities are conflicting in their

recsuits and confused in thedir reasoning owing to the tendency to discuss the

rrovlen only in terms of res gestae. See Tentative Recommendation and a

Stuwy Relating to the Unifcrm Rules of Evidence (Aruicle VIII. Hearsay

Evidence), 4 CAL. TAW REVISION CGIL!'N, REP., REC. & STUDIES at LE6-468

{1553).
~1014- § 1237
§ 1240
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'the statements admissible under subdivisicn (2) are hishly trustworthy
because: (1) the statement being simultaneous with the event, there is
no memory problem; {2) there is litile or no time TFor calculated misstate-
ment; and {3) the statement is usuelly made to one vho has egual opportunity
to observe and check misstatements. In applying this exception, the courts
should insist on actual contemporaneousness; othervise, the trustworthiness

of the statements beccmes questionable.

-1015- § 1ok
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§ 1242. Dying declaration.

Comment. Section 1242 1s a breadened form of the well-established
exception to the hearsay rule which meskes dying declarations admissible.
The existing law--Code of Civil Procedure Section 1870(4) as interpreted by
our courts--makes such declarations admissible only in criminal homicide actions
and only when they relate to the immediate cause of the declarant's death.

People v. Hall, 94 Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of Medical

Examiners, 44 Cal. App. 26, 185 Pac. 1006 {1919). See Tentative Recommendation

and a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay

Evidence), k4 CAL. LAW REVISION CCMM'W, REP., REC. § STUDIES 472-473 (1963).
The rationale of the exception--that men are not apt to lie in the shadow of
death-~1s as applicable to any other declaration that a dying man might make
as it is to s statement regarding the lmmedlate cause of his death. Moreover,
there is no rational tasis for differentiating, for the purpose of the . -
admissibility of dylng declarations, between civil and crimiral actions, or
among various types of criminal actions.

Under Section 1242, the dying declaration is admissible only if it would
be admissible if made by the declarant at the hearing. Thus, the dying
declaration is admissible only 1f the declarant would have been a competent

witness and wade the statement on personal knowledge.

Article 5. Statements of Mental or Physical State

§ 1250. Statement of declarant’s then exlsting physical or mental condition.

Comment. Section 1250 provides an exception to the hearsay rule for

statements of the declarant's then existing physical or mental condition. It

§ 12k2
-1016- § 1250
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codifies an exception that has been developed by the courts.
Thus, under Section 1250 a8 under existing law, a statement of the
declarant's state of mind at the time of the statement is admissible when that

state of mind is iteelf in issue in the ecase. Adkins v. Brett, 184 Cal. 252,

193 Pac. 5 (1920). A statement of the declarant's then existing state of mind
is also admieslble when relevant to show the declarant's state of mind at =

time prior to the statement. Watenpaugh v. State Teachers' Retirement, 51

Cal.2d 675, 336 P.2d 165 (1959); Whitlow v. Durst, 20 Cal.2d 523, 127 P.24

530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921); williame

v. Kidd, 170 Cal. 631, 151 Pac. 1 {1915). Section 1250 also makes a statement
of then existing state of mind admissible to "prove or explain acts or conduct
of the declarant.” Thus, a staterent of the declarant's intent to do certain

acts is admissible to prove that he did those acts. People v. Alcalde, 24

Cal.2d 177, 148 P.2d 627 (1944); Benjamin v. District Grand Lodge, 171 Cal. 260,

152 Pac. T31 (1915). Statements of then existing pain or other bhodily conditlion

are also admissible to prove the existence of such condition. Blocmberg v.

laventhal, 179 Cal. 616, 178 Pac. 496 (1919); People v. Wright, 167 Cal. 1,

138 Pac. 349 {191k4).

A statement is not zdmissible under Section 1250 if the statement was
made under such circumstances that the declarant in making such statement had
motive or reason to deviate from the truth. See Section 1253 and the Comment
thereto.

In light of the definition of "hearsay evidence" in Section 155, a
distinction should be noted between the use of a declarant's statements of his
then existing mental state to prove such mental state and the use of a declarant's
statements of other facte as clrcumstantiael evidence of his mental state.

~1017- § 1250
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Under the Evidence Code, if the declarant's statements are not belng used to
prove the truth of their contents btut are belng used as circumstantlial evidence
of the declarant's mental state, no hearsay problem is involved. See the
Comment to Section 1200.

Section 1250 (b) does not permit a statement of memory or belief to be
used to prove the fact remembered or believed. This limitation is necessary
to preserve the hearsay rule. Any statement of a past event is, of course,
a staterent of the declarant's then existing state of mind--his memory or teliéf--
concerning the past event. If the evidence of that state of mind--the statement
of memory--were admissible to show that the fact remembered or belileved actually
occurred, any statement narrating a past event would be, by a process of
eircuitous reasoning, admissible to prove that the event occurred.

The limitation in Section 1250{b) is, in general, in accord with the law

developed in the California cases. Thus, in Estate of Anderson, 185 cal. 700,

198 Pae. 40T (1921), a declaration of a testatrix made after the execution of
a will to the effect that the will had been made at an aunt's request was held
to be inadmissible hearsay 'because it was merely a declaration as to a past
event and was not indicative of the condition of mind of the testatrix at the
time she made it." 185 Cal. at 720, 198 Pac. at 415 (1921).

A major exception to the principle expressed in Section 1250(b) was created

in People v. Merkouris, 52 Cal.2d 672, 344 P.2d 1 (1959)}. That case held that

statements made by the victims of & double homicide relating threats by the
defendant were admissible to show the vietims' mental state-~theilr fear of the
defendant. Their fear was not itself 1n issue in the case, but the court held

that the fear was relevant to show that the defendant had engaged in conduct

-1018- § 1250
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engendering the fear, i.e., that the defendant had in fact threatened them.
That the defendant had threatened them was, of course, relevart to show that
the threats were carried out in the homicide. Thus, in effect, the court
pernitted the statements to be used to prove the truth of the matters stated

in them. In People v. Purvis, 56 Cal.2& 93, 362 P.2d 713, 13 Cal. Rptr. 801

(1961), the doctrine of the Merkouris case was limited to cases where ldentity
is in issue.

Section 1250(b) is contrary to the Merkouris case. The doctrine of that
case is repudiated because it 1s an sttack on the hearsay rule itself. Other
exceptions to the hearsay rule are based on some peculiar religbility of the

evidence involved. People v. Brust, 47 ¢€al.2d 776, 785, 306 P.2d 8o, (1957).

The exception created by Merkouris was not based on any evidence of the
reliability of the declarations, it was based on a rationale that destroys the

very foundation of the hearsay rule.

§ 1251. Statement of declarant's previously existing physical or mentasl condition.

Comment. Section 1250 forbids the use of a statement of memory or
belief to prove the fact remembered or believed. Section 1251, however,
permits a statement of memory or belief of a past mental state to be used to
prove the previous mental state when the previocus mental state is ltself in
issue in the case., If the past mental state is to te uéed merely as circum-
stantial evidence of some other fact, the limitation in Section 1250 still
applies and the statement of the past mental state is inadmissible hearssy.

Section 1251 is generally consistent with the California case law, which
also permits a statement of a prior wental state to be used as evidence of that

§ 1250

§ 1251
-1019-
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mental state. See, e.g., People v. QOne 1948 Chevrolet Conv. Coupe, ks cal.2d

613, 290 P.2d 538 (1955) (statement of prior knowledge admitted to prove such
knowledge ). However, Section 1251 requires that the declarant be unavailable
as a witness. No similar condition on admissibility has been imposed by the
cases. Note, too, that no similar condition appears in Section 1250.

A statement is not admissible under Section 1251 if the statement was
mede under such circumstances that the declarant in making such statement had
motive or reason to deviate from the truth. See Section 1253 and the Comment

thereto.

§ 1252, Statement of previous symptoms.

Comment. Under existing Californis law, a statement of previcus symptcms
made to a physician for purposes of treatimment is considered inadmissible hearsay;
although the physician may relate the statement as a matter upon which he
based his disgnosils of the declarant’s ailment. See discussion 1n People v.
Brown, 43 Cal.2d 577, 585-587, 320 P.24 5, (1958).

Section 1252 permits statements of previous symptoms made to a physician
for purposes of treatment to be used to prove the facts related in the statements,
If there is no motive to falsify such statements, they are likely to be highly
reliable, for the declarant in making them has based his actions on his belief
in thelr truth--he has consulted the physician and has permitted the physician
to use them ss 8 basis for prescribing treatment. Statements made to a
phyeician where there is a motive to manufacture evidence or any other motive
to deceive are Inmdmiesible under this sectilon because of the limitation in
Section 1253.

§ 1251

§ 1252
-1020-
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§ 1253. Limitation on admlssibility of statements of mental or physical state.

Comment. Section 1253 limits the admissibility of hearsay statements that
would otherwlse be admissible under Sectlons 1250, 1251, and 1252, If a
statement of mental or vhysical state was made with a motive to misrepresent
or to manufacture evidence, the statement is not sufficiently reliable to
warrant its reception in evidence. The limitation expressed in Section 1253
has been held to be & condition of admissibility in some of the California cases.

See, e.g., People v. Hamilton, 55 Cal.2d 881, 893, 895, 13 Cal. Rptr. 6k9, s

, 362 P.2d 473, , (1961); People v. Alcalde, 24 Cal.2d 177, 187, 148

P.2d 627, (194k).

The Hamilton case mentions some further limitations on the admissibility
of statements of mental state. These are not given express recognition in the
Evidence Code. However, under Section 352, the judge way in a particular case
exclude such evidence if he determines that its prejudicial effect will
substantially outweigh its probative value. The specific limitatlions mentioned
in the Hamilton case have not been codified because they are difficult to under-
stand in the light of conflicting and inconsistent language in the case and
because in a different case, prosecuted without the excessive prejudice present
in the Hamilton case, a court might te warranted in receiving evidence of the
kind involved there where its probative value is great.

For example, the opinlon states that statements of a hcmicide victim that
are offered to prove his state of mind are lnadmissible if they refer solely to
alleged past conduct on the part of the accused. 55 Cal.2d at 893-89k, 13 Cal.
Rptr. at , 362 P.2d at . But the case also states, nonetheless, that

statements of "threats . . . on the part of the accused" are admissible on the

-1021- § 1253
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issue. 55 (Cal.2d at 893, 13 Cal. Rptr. at » 362 P.2d at . The opinion
also states that the statements, to be admissible, must refer primarily to the
state of mind of the declarant and not the state of mind of the accused. 55
Cal.2d at 893, 13 Cal. Rptr. at » 362 P.24 at . But the case also indicates
that narrations of threats made by the accused~--statements of his intent--are
admissible, but statements of conduct by the accused having no relation to his
intent or mental state are not admissible. 55 Cal.2d at 893, 895-896, 13 Cal.
Rptr. at 362 P.24 at

Much of the evidence involved in the Hamilton case is not classified as
hearsay under the Evidence Code. It is classified as circumstantial evidence.
Hence, the problem presented there is not essentially a hearsay problem. It
is & problem of the judge's discretion to exclude highly prejudicial evidence
when its probative value is not great. Section 352 of the Evidence Code contimies
the judge's power to curb the use of such evidence. But the Evidence Code does
not freeze the courts to the arbitrary and contradictory standards mentioned in
the Hamilton case for determining when prejudicial effect cutweighs probative

value.

Article 6. Statements Relating to Wills and to Claims Against Estates

§ 1260. Statement concerning declarant's will.

Comment. Section 1260 codifies an exception recognized in California case

law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926); Estate of Tompson,

Yy cal. App.2d 774, 112 P.2d 937 (1941). The section is, of course, subject
to the provisions of Probate Code Sections 350 and 351 which relate to the

establishment of & lost or destroyed will.

§ 1253
~1028- § 1260
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The limitation in subdivision (b} is not mentioned in the few decisions
involving this exception. The limitation is desirable, however, to assure the

reliability of the hearsay admissible under this section.

§ 1261. Statement of decedent offered in action against his estate.

Corment. The Dead Man Statute (subdivision 3 of Code of Civil Procedure
Section 1880) prohibits a party suing on a claim against a decedent's estate
from testifying to any fact occuring prior to the decedent's death. The theory
aprarently underlying the statute is that it would be unfair to permit the
surviving claimant to testify to such facts when the decedent is precluded
from doing so by his death. Because the dead camnot speak, the living may not.

The Dead Man Statute operates unsatisfhctorily. It prohibits testimony
concerning matters of which the decedent had no knowledge. It does not prohibit
testimony relating to claime under, as distinguished from against, the
decedent's estate even though the effect of such a claim may be to frustrate
the decedent's plan for the disposition of his property. GSee the Comment to

Code of Civil Procedure Section 1880 srd Recommendation and Study Relating to

the Dead Man Statute, 1 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES at D-1

(1957). Hence, the Dead Man Statute is not contimued in the Evidence Code.

To equalize the positions of the parties, the Dead Man Statute excludes
otherwise relevant and competent evidence--even if it is the only available
evidence. This forces the courts to decide cases with a minimum of information
concerning the actual facts. See the Supreme Court's complaint in Light v.
Stevens, 159 Cal. 288, 292, 113 Pac. 659, 660 (1911): "Owing to the fact that
the lips of one of the parties to the transaction are closed by death and those
of the other party by the law, the evidence on this question is sumewhat
unsatisfactory.”

~1023 § 1260
023 § 1261
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Section 1261 balances the positions of the parties in the opposite manner.
It is based on the belief that the problem at which the Dead Man Statute is
directed is better solved by throwing more light, not less, on the actual facts.
Instead of excluding the competent evidence of the ciaimant, Section 1261
pernits the hearsay statemwents of the decedent to be admitted, provided that
they would have teen admissible had the decedent made the statements as a
witness at the hearing. Certain additional safegusrds--recent perception,
absence of motive to falsify--are included in the section to provide some
protection for the party against whom the statements are offered, for he has

no opportunity to test the hearsay by cross-examingtion.

Article 8. Pusiness Records

§ 127C0. "A business.”

Comment. This article restates and supersedes the Uniform Business Records
as Evidence Act appearing in Sectlons 1953e-1353n of the Code of Civil
Procedure. The definition of "a business” in Section 1270 is substantially the
same a8 that appearing in Code of Civil Procedure Section 1953e. A reference
to "govermmental activity" has teen added to the Evidence Code definition to
make it clear that records maintained by any govermmental agency are admissible
if the foundational requirements are met. This does not change exlsting
California law, for the Uniform Act has been construed to be applicable to

govermmental records. See, e.g., Nichols v. MeCoy, 38 Cal.2d 47, 240 P.24

569 {1952); Fox v. San Francisco Unifiled School Dist., 11 Cal. App.2d 885,

245 P.2d 603 (1952).

§ 1261
~102k- § 1270
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The definition is sufficiently broad to encompass institutions not
customarily thought of as businesses. For example, the baptismal and wedding
records of a church would be admissible under the section to prove the events

recorded. 5 WIGMORE, EVIDENCE 371 (3d.ed. 1940). Cf. EVIDERCE CODE § 1315.

§ 1271. Pusiness record.

Comment. Section 1271 is the business records exception to the hearsay
rule. It 1s stated in language taken from the Uniform Business Records as
Evidence Act which was adopted in California in 1941 {Sections 1953e-1953h of
the Code of Civil Procedure). Section 1271 does not, however, include the
language of Section 1953f.5 of the Code of Civil Procedure because that section
is not contained in the Uniform Act and inadeqguately attempts to make explicit
the liberal case-law rule that the Uniform Act permits admission of records
kept under any kind of bookkeeping system, whether original or coples, and
whether in book, card, looseleaf oOr scme other form. The case-law rule is
satisfactory and Section 1953f.5 may have the unintended effect of limiting the

provisicee of the Uniform Act. See Tentative Recommendation and & Study Relating

to the Uniform Rules of Evidence {Article VIII. Hearsay Evidence), 4 CAL. LAW

REVISION CCMM'N, REP., REC. & STUDIES at 516 (1963).

§ 1272. Absence of entry in business records.

Comment. Technically, evidence of the absence of a record may not he
hearsay. Sectlon 1272 removes any doubt that there might be, however, concerning
the admlssibility of such evidence under the hearsay rule. It codifies existing

case law., People v. Torres, 201 Cal. App.2d 290, 20 Cal. Rptr. 315 (1962).

§ 1270
271
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Article 8. Official Reports and Other Official Writings

§ 1280. Report of public employee.

Comment. Section 1280 restates in substance and supersedes Code of Civil
Procedure Sections 1920 and 1925.

The evidence that is admissible under this section is alsc admissible under
Section 1271, the business records exception. However, Section 1271 requires
a witness to testify as to the identity of the record and its mode of
preparation in every instance. Under Section 1280, as under existing law, the
court may admit an officlal record or report without necessarily requiring a
witness to testify as to ite ldentity and mode of preparation if the court
has judicial notice or if sufficient independent evidence shows that the record
or report was prepared in such a manner as to assure 1ts trustworthiness.

See, e.g., People v. Willdams, 64 Cal. 87, 27 Pac. 939 (1883) (census report

sdmitted, the court noting the statutes prescribing the method of preparing

the report); Vallejo ete. R.R. Co. v. Reed Orchard Co., 169 Cal. 545, 571, 147

Pac. 238, 250 (1915) (statistical report of state agency admitted, the court

noting the statutory duty to prepare the report).

§ 1281. Report of vital statistic.

Comment. Sectlon 1281 provides a hearsay exception for officlal reporﬁs
concerning birth, death, and marriage. Reports of such events occurring within
(alifornia are now admissible under the provieions of Section 10577 of the
Health and Safety Code. Section 1281 provides a broader exception which includes

similar reports from other jurisdictions.

§
~1026- § 1281
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§ 1282, Finding of presumed death by authorized federal employee.

Comment. Section 1282 restates and supersedes the provisions of Code of
Civil Procedure Section 1928.1, The evidence admissible urnder Section
1282 is limited to evidence of the fact of death and of the date, circumstances,

and place of dlsappearance.

The determination of the date of the presumed death by the federal
employee is a determination ordinarily made for the purpose of determining
whether the pay of a missing person should be stopped and his name stricken
from the payroll. The date so determined should not be given any considera-
tion in the California courts since the issues involved in the Califormis
proceedings require determination of the date of death for a different purpose.
Hence Section 1282 does not make admissible the finding of the ggfg of pre-
sumed death. On the other hand, the determination of the date, circumstances,

and place of dlsappearance is reliable information that will assist the trier

of fact in determining the date when the person died and is admissible under
this section. Often the date of death may be inferred from the circumstances

of the disappearance. See, In re Thornburg's Estate, 186 Or. 570, 208 P.2nd

349 (1949); Iukens v. Camden Trust Co., 2 N.J. Super. 21k, 62 A.2nd 886 (1948),

Section 328p provides a convenient and reliable methed of proof of death
of persons covered by the PFederal Missing Persons Act. ©See, €.g., In re

Jacobsen's Estate, 208 Misc. L43, 143 N.Y.8.2nd 432 (1955)(proof of death

of 2-year old dependent of serviceman where child was passenger on plane lost

at sea}.

§ 1282

~1027-
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§ 1283. FEeport by federal employee that person is miseing, captured, or the

like.

Comment. Section 1283 restates and supersedes the provieione of Code of
Civil Procedure Section 1928.2. The language of Section 1928.2 has been

revised to reflect the 1953 amendments to the Federsl Missing Persons Act.

§ 128k, Statement of absence of public record.

Comment. Just as the existence and content of a public record may be
proved under Section 1510 by a copy accompanied by the attestation or certi-
ficate of the custodian reciting that 1t is a copy, the absence of such a
record from a particular public office may be proved under Section 1284 by a
writing made by the custodian of the records in that office stating that no
such record was found after a diligemt search. The writing must, of course,
be properly authenticated. See Sections 1401, 1451. The exception is justi-
fied by the likelihood that such statement made by the custodian of the records
is accurate and by the necessity for providing a simple and inexpensive method

of proving the absence of a public record.

Article 9. TFormer Testimony

§ 1290. "Former testimony."

Comment. The purpose of Section 1290 is to provide a convenlent term
for use in the substantive provisions in the remainder of this articie. It
should be noted that depositicns taken in another action are considered former
testimony under Section 1290, and their admissibility is determined by Sections

1291 and 1292.

-1028~
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The use of a deposition taken in the same action, however, is not covered by
this article. Code of Civil Procedure Sections 2016-2035 deal comprehensively
with the conditions and circumstances under which a deposition taken in a

civil action may be used at the trial of the action in which the deposition
was taken, and Penal Code Sections 1345 and 1362 prescribe the conditioms for
admitting the deposition of a witness that has been taken in the same criminal
action. These sections will continue to govern the use of depositions in the

action in which they are taken.

§ 1291. Former testimony offered against party to former proceeding.

Comment. Sectlon 1291 provides a hearsay exception for former testimony
offered againat a person who wes a party to the proceeding in which the former
testimony was given. For example, 1f a serles of cases arise involving several
plaintiffs and but one defendant, Sectlon 1291 permits testimony given in the
first trial to be used agalinst the defendant in a later trial if the condltiomns
of admissibility stated in the section are met.

Former testimony is admissible under Section 1291 only if the declarant
is unavailable as a witness.

Paragraph (1) of subdivision (a) of Sectlon 1291 provides for the
admission of former testimony if it is offered against the party who offered it
in the previous proceeding. This evidence, in effect, is somewhat analogous
to an admiseion. If the party finds that the evidence he origirally offered
in his favor now works to his disadvantage, ke can respond as any party does to
an admission. Mcreover, since the witness is no longer available to testify,
the party's previous direct and redirect examination should be consideresd an

adequate substitute for his present right to cross-examine.

=1020- § 1290
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Paragraph (2) of subdivision (a) of Section 1291 provides for the
admissibllity of former testimony where the party agailnst whom it is now
offered had the right and opportunity in the former proceeding to cross-examine
the declarant with an interest and motive similar to that which he now has.

Since the party has had his opportunity to cross-examine, the primary objection

to hearsay evidence-~lack of opportunity to cross-examine the declarant--is not
applicable. On the other hand, paragraph {2) does not make the former testimony
admissible where the party against whom it is offered did not have a similar
motive and interest to cross-exasmine. In determining the similarity of interest
and motive to cross-examine, the judge should be guided by practical comsiderations
and not merely by the similarity of the party's position in the two cases.

For example, testimony contained in a deposition that was taken, but not offered
in evidence at the trial, in a different action should be excluded if the

judge determines that the deposition was taken for discovery purposes and that
the party did not subject the witness to a thorough cross-examination because

he sought to avold a premature revelation of the weakness in the testimony of the
witness or in the adverse party's case. In such a situation, the party's interest
and motive for cross-examination on the previcus occasion would have been
substantially different from his present interest and motive.

Under paragraph {2), testimony in a deposition taken in another action and
testimony given in a preliminary examination in another criminal action is not
admissible against the defendant in a criminal case unless it was received in
evidence at the trial of such other action. This limitation Insures that the
person accused of crime will have an adequate cpportunity to cross-examine the
witnesses agalnst him.

-1030- § 1291
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Section 1291 supersedes Code of Civil Procedure Section 1870(8)
vwhich permits former testimony to be admitted in & civil case only if the
former proceeding was an @ction between the same parties or thelr predecessors
in interest, relating to the same matter, or waes & former trial of the action
in which the testimony is offered. Sectlon 1291 will also permlt s broasder
range of hearssy to be ilntroduced agsinst the defendant in a criminal action
than has been permitted under Pepral Code Section 686. Under that section, former
testimony hae been admissible against the defendant in a criminsl action only
if the former testimony was given in the same action--at the preliminary
examlpation, in & deposition, or in a prior trial of the action.

Subdivision (b) of Section 1291 makes it clear that objections based on
the competence of the declarant or on privilege are to be determined by reference
to the time the former testimony wes given. Existing California law is not
clear on this point; some California decisions indicate that competency and
privilege are to be determined as of the time the former testimony was given,
but others indicate that competency and privilege are to be determined as of

the time the former testimony is offered in evidence. See Tentative Recomtienda-

tion and a Study Relating to the Uniform Rules of Evidence {aArticle VIII.

Hearsay Evidence}, 4 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES at 581-585

(1963).

Subdivision (b) also provides that objections to the form of the guestion
may not be used to exclude the former téstimony. Where the former testimony
is offered under paragraph (1) of subdivision (&), the party against whom the
former testimony is now offered himself phrased the questlon; and where the
former testimony comes in under paragraph (2) of subdivision (a), the party
against whom the testimony is now offered had the opportunity to oblect to

the form of the question when it was ssked on the former cccasion. Hence, the

MJN 1386
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party 1s not permitted to raise this technical obJlection when the former

testimony is offered against him.

§ 1202. Former testimony offered ageinst person not a party to former proceeding.

Comment. Sectlon 1292 provides a hearsay exception for former testimony
glven at the former proceeding by a person who 15 now unavailable as a witness
when such former testimony is offered against a person vho was not a party to
the former proceeding but whose motive for cross-examination 1s similar to that
of a person who had the right and opportunity to cross-examine the declarant
when the former testimony was given. For example, if a series of cases arise
lnvolving one occurence and one defendant but several plaintiffs, Section 1292
permits testimony given against the plaintiff in the first trial to be used
against a plaintiff in a later trdial if the conditions of admissibility stated
in the section are met.

Code of Civil Procedure Sectlon 1870(8) (which 1s superseded by this article),
does not permmit admission of the former testimony mede admissible by Section 1292.
The cut-dated "identity of parties" and "identity of issues" reguirements of
Section 1870 are too restrictive, and Section 1292 substitutes what ig, in
effect, a more flexible "trustworthiness" approach characteristic of other
hearsay exceptioms. The trustworthiness of the former testimony is sufficiently
guaranteed because the foymer adverse party had the right and opportunity to
cross-examine with an interest and motive similar to that of the present adverse
party. Although the party against whom the former testimony is offered did not
himself have an opportunity to cross-examine the witness on the former

occasion, 1t can be generally assumed that most prior cross-examination is

§ 1291

§ 1292
«1032-
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adequate, especially if the same stakes are involved. If the same stakes are
not involved, the difference in interest or motivation would Jjustify exclusion.
And, even where if the prior cross-examination was inadequate, there is better
reascn here for providing a hearsay exception than there is for many of the
presently recognized exceptions to the hearsay rule. As Profeassor McCormick
states:

. « « I suggest that if the witness is unavailable, then tbe need

for the sworn, transcribed former testimony in the ascertsinment

of truth is so great, and its rellability so far superior to moet,

if not all the other types of oral hearsay coming in under

the other exceptions, that the requirements of identity of parties

and issues be dispensed with. This dispenses with the opportunity

for cross-examination, that great characteristic weapon of our

adversary system. But the other types of admissible oral hesrsay,

admissions, declarations against interest, statements sbout bodlliy

symptoms, likewlse dispense with cross-examination, for declarations

having far less trustworthiness than the sworn testimony in open court,

and with a far greater hazard of fabrication or mistake in the reporting

of the declaration by the witness. [McCormick, Evidence § 238, p.
501 (1954).]

Section 1262 does not meke former testimony admissible ageinst the defen-
dant in & criminal case. This limitation preserves the right of a person
accused of crime to confront and cross-exawmine the witnesses against him.
When a person's life or liberty is at stake--as it is in s criminal trial--
the asccused should not be compelled to rely on the fact thet another person
has had an opportunity to cross-examine the witness.

Subdivision {b) of Section 1292 mekes it clear that objectlions based on
competency or privilege are to bte determined by reference to the time when
the former testimony was glven. Existing Califormia law is not clear on this
point; some California decisions indicate that competency and privilege are
to be determined &s of the time the former testimony was given but others
indicate thet competency and privilege are to be determined as of the tiwe

~1033- § 1292

MJIN 1388



£

Prepared for July 1964 Meeting

the former testimony 1s offered in evidence. See Tentative Recommendation and

a Study Relating to the Uniform Rules of Evidence {Article VIII. FHearsay

Evidence), 4 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES at 581-585 (1963).

Article 10. Judgments

§ 1300. Judgment of felony conviction.

Comment. Analytically, a Jjudgment that is offered to prove the matters
determined by the judgment is hearsay evidence. UNIFORM RULES OF EVIDENCE,

RULE 63(20), Comment (1953); Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence {Article VIII. Hearssy Evidence)}, 4 CAL. IAV

REVISION CCMM'N, REP., REC, & STUDIES at 539-541 (1963)‘. It is in substance
a statement of the court that determined the previous action {"a statement made
other than by a witness while testifying at the hearing”} that 1s offered "to
prove the truth of the matter stated.” Section 155. Therefore, unless there is
an exception to the hearsay rule provided, a Judgment is inadmissible if offered
in a subsequent action to prove the matters determined. This article provides
hearsey exceptions for certain kinds of judgments, and thus permits them to
be used in subsequent actions as evidence despite the restrictions of the hearsay
rule.

Of course, a judgment may, as a matter of substantive law, conclusively

establish certain facts ingofar as & party is concerned. Teiltlebaum Furs, Inc.

v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375 P.2da 439 (1962);

Bernhard v. Pank of Ameries, 19 Cal.2d 807, 122 P.2d 892 (1i942). The sections

of this article do not purport to deal with the doctrines of res judicata and
estoppel by judgment. These sections deal only with the evidentiary use of
-103h- § 12092
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Judgments in those cases where the substantive law does not regquire that the
Judgnents be glven conclusive effect.

Section 1300 provides an exception to the hearsay rule for a final
Judgment adjudging a person guilty of a felonmy. The exception does not, however,
apply in criminsl actions. Hence, if a plaintiff sues to recover a reward
offered by the defendant for the arrest and conviction of & person who committed
a particular crime, Sectlon 13C0 permite the plaintiff to use & Judgment of
felony conviction as evidence that the person convicted committed the crime.
But, Section 1300 does not permit the Judgment to be used in a criminal action
as evidence of the identity of the person who committed the crime or as evidence
that the crime was committed.

Section 13C0 will change the Californis law. Under existing Californis
law, a conviction of & crime is inadmliasible as evidence in a subsequent action.

Marceau v. Travelers® Ins. Co., 101 Cal. 338, 35 Pac. 856 {18%4) {evidence of

murder conviction inadmissible to prove insured was intentionally killed);

Burke v. Wells, Fargo & Co., 34 Cal. 60 (1867) (evidence of robbery conviction

insdmissible to prove identity of robber in action to recover reward). The
change, however, is desirable; for the evidence involved is peculiarly religble.
The seriousness of the charge assures that the facts will be thoroughly
litigated, apd the fact that the Jjudgment must be based upon a unanimous
determination that there was not a reasonable doubt concerning the defendant's
guilt assures that the question of guilt will be thoroughly considered.

The exception in Section 1300 for cases where the judgment is based on a
plea of nolo contendere is a reflection of the policy expressed in Penal Code

Section 1016.

-1035-
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§ 1301. Judgment sgainst person entitled to indemnity.

Corment. If a person entitled to indemnity, or if the obligee under a
warranty contract, complies with certain corditions relating to notice and
defense, the indemnitor or warrantor is conclusively bound by any judgment

recovered. CIVIL CODE § 2778(5); CODE CIV. PROC. § 1912; McCormick v. Marcy,

165 ¢al. 386, 132 Pac. 449 (19513).

Where judgment against an indemmitee or person protected by & warranty
is not made conclusilve on the lndemnitor or warrantor, Section 1301 permits the
Judgzent to be used as hearsay evidence in an action to recover on the indemnity
or wvarranty. Section 1301 refiects the existing law relating to indemnity
agreements. CIVIL CODE § 2778, sutdivision 6. Section 1301 probably restates
the law relating to warranties, tec, but the law in that regard is not

altogether clear. ZErie City Iron Works v. Tatum, 1 Csl. App. 286, 82 Pac. 92

(1905). But see Peabody v. Phelps, 9 Cal. 213 (1658).

§ 1302. Judgment determining liability of third person.

Comment. Section 1302 expresses an exception contained in Code of Civil

Procedure Section 1851. Ellsworth v. Bradford, 186 Cal. 316, 199 Pac. 335

(1921); Nordin v. Bank of America, 11 Cal. App.2d 98, 52 P.2d 1018 (1936).

Together, Evidence Code Sections 1302 and 1226 restete and supersede the

provisions of Code of Civil Procedure Section 1851.

Article 1i. Famlly History

§ 1310. Statement concerning declarant's cwn family history.

Comment., BSection 1310 provides a hearsay exception for s statement

concerning the declarant's own family history. It restates in substance and

-1036- § 1301
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supersedes Section 1870(4) of the Code of Civil Procedure. Section 1870{4},
however, reguires that the declarant be dead whereas unavailabllity of the
declarant for any of the reasons specifled in Section 240 makes the statement
admissible under Section 1310.

The statement is not admissible if it was made under such circumstances
that the declarant in msking the statement had motive or reason to deviate
from the truth. This permits the Jjudge to exclude the statement where it
was made under such circumstances as to case doubt upon its trustworthiness.
The requirement is basically the same as the requirement of existing case
law that the statement be made at a time when no controversy exlsted on the

precise point concerning which the declaration was made. See, e.g., Estate

of Walder, 166 Cal. 446, 137 Pac. 35 (1913); Estate of Nidever, 181 Cal. App.2d

367, 5 Cal. Rptr. 343 (1960).

§ 1311. Statement concerning family history of another.

Comment, Section 1311 provides a hearsay exception for a statement concern-
ing the family history of another. Paragraph {1) of subdivision (a) restates
in substance existing Celifornia law as found in Section 1870{4) of the
Code of (ivil Procedure, which it supersedes. Paragraph {2) is new to Califormia
law, but it is a sound extension of the present law to cover a situation where
the declarant was a family housekeeper or doctor or so close a friend as to
be included by the family in discussions of 1te family history.

There are two limitations on admissibility of a statement under Section
1311. First, = statement is admissible only if the declarant is ungvailable as
a witness within the meaning of Section 240. (Section 1870(L4) requires that

§ 1310
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the declarant be deceased in order for his statement to be admissible.)

Second, a statement is not admissible i1f 1t was made under such circumstances

that the declarant in msking the statement had motive or reason to deviate
from the truth. For a discussion of this requirement, see comment to Section

1310.

§ 1312. Entries in family bibles and the like.

Comment. BSection 1312 restates in substance and supersedes the provigions

of Code of Clvil Procedure Section 1870(13).

§ 1313, Reputation in family concerning family history.

Corment. Section 1313 restates in substance end supersedes the provisions

of Code of Civil Procedure Sections 1852 and 1870{11). BSee Estate of Conuors,

53 Cal. App.2d 48k, 128 p.2d 200 (1942); REstate of Newman, 34 Cal. App.2d 706,

9L P.2d 356 (1939). However, Section 1870(11) requires that the family
reputation in question have existed "previous to the controversy."” This
qualification is not included in Section 1313 becsuse it ig unlikely that a
family reputation on a matter of pedigree would be influenced by the existence
of a controversy even though the declaration of an individual member of the
family, covered in Sectlions 1300 ard 1311, might be,

The family tradition admitted under Section 1313 is necessarily mltiple
hearsay. If, however, such tradition were inadmissible because of the hearsay
rule, and 1f direct statements of pedigree were Inadmissible because they
are based on such traditions (as most of them are), the courts would be

virtuslly helpless in determining matters of pedigree. See Tentative Recommenda-

tion and a Study Relating to the Uniform Rules of Evidence (Article VIIT.

~1038- § 1311
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Hearsay Evidence), 4 CAL, IAW REVISION CCMM'N. REP., REC. § STUDIES at 548 (1963).

§ 1314. Commnity reputation concerning family history.

Comment. Section 1314 restates what has been held to be existing law under
Code of Civil Procedure Section 1963(30) with respect to proof of the fact of

marriege. See Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 {1912); People v.

Vogel, 46 Cal.2d 798, 269 P.2d 850 (1956). However, Section 1314 has no
counterpart in California law insofar as proof of the date or fact of birth,
divorce, or death is concerned, proof of such facts by reputation now belng

limited to reputation in the family. See Estate of Heaton, 135 Cal. 385, &7

Pac. 321 (1902).

§ 1315, Church records concerning family history.

Comment. Church records generally are admissible as business records
under the provisions of Section 1271. Under Section 1271, such records would be
gdmissible to prove the occurence of the church activity-~the baptlism, confirms-
tion, or marriage-~recorded in the writing. However, 1t is unlikely that
Section 1271 would permit such records to be used as evidence of the age or
relationship of the participants; for the business records act has been held to
authorize business records to be used to prove only facts known perscnally to’
the recorder of the informstion or to other employees of the business. Patek

& Co. v. Vineberg, 210 Cal. App.2d 20, 23, 26 Cal. Rptr. 293 (1962) (hearing

denied); People v. Williams, 187 Cal. App.2d 355, 9 Cal. Rptr. 722 (1960);

Gough v. Security Trust & Sav. Bank, 162 Cal. App.2d 90, 327 P.2d 555 (1958).

Section 1315 permits church records to be used to prove certain additional
information. Facts of family history such as birth dates, relatlonships,
§ 1313

1314

-1039- §
§ 1315
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merital records, etc., that are ordinarily reported to church suthoritles and
recorded in comnection with the church’'s baptismel, confirmation, marriage,
and funeral records may be proved by such records under Section 1315.

Secticn 1315 continues in effect snd supersedes the provisions of Code
of Civil Procedure Section 1919a without, however, the special and cumbersome
authentication procedure specified in Code of Civil Procedure Section 1919b.
Under Sectlon 1315, church records must be suthenticated in the same manner

that other business records are asuthenticated.

§ 1316. Marriage, baptismal, and similar certificates.

Comment. Section 1316 provides a hearsasy exception for marriage, baptismal.
and similar certificgtes. Thils exception is somewhat broader than that found in
Sections 1919a and 1919b of the Code of Civil Procedure (superseded by Sections
1315 and 1316). Sections 1919a and 1919b are limited to church records and
hence, as respects marriages, to those performed by clergymen. Moreover, they
establisha elaborate and detailed authentication procedure whereas certificates
made admissible by Section 1316 need only meet the genersl asuthentication

requirement of Section 1401.

Article 12. Reputation and Ststements Concerning Commnlty History,
Property Interest, and Character.

§ 1320. Reputation concerning community history.

Comment., Sectlon 1320 provides a wider rule of admissibility than does
Code of Civil Procedure Section 1870{11), which it supersedes in part. Section
1870 provides in relevant part that proof may be made of "common reputation
§ 1315
~1040- § 1316
§ 1320
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existing previously to the controversy, respecting facts of a public or general
nature more than thirty years ¢ld." The 30-year limitation is essentially
arbitrary. The important gquestion would seetr to be whether a commnity
reputation on the matter involved exists; its age would appear to go more to
its venerability than to its truth. MHor i1s it necessary to include in Section
1320 the requirement that the reputation existed previous to controversy.

It is unlikely that a commmunity reputgtion respecting an event of general

higtory would be influenced by the existence of a controversy.

§ 1321. Reputation concerning public interest in property.

Comment, Sectlon 1321 preserves the rule in Simons v. Inyo Cerro Gordo

Co., 48 Cal. App. 524, 192 Pac. 1hk {1920). It does not reguire, however, that
the reputation be more than 30 years old, but merely tnat the reputation arose

before controversy. See Comient to Section 1320.

§ 1322. Reputatlon concerning boundary or custom affecting land.

Comment. Section 1322 restates in substance existing law as found in Code
of Civil Procedure Section 1870{11)}, which it supersedes in part. See Muller

v. So. Pac. Ry. Co.,83 Cal. 240, 23 Pac. 265 (1890); Ferris v. Emmons, 21k

Cal. 501, 6 P.2d 950 (1931).

§ 1323. Statement concerning boundary.

Comment. Sectlon 1323 restates the substance of existing hut uncodified

California law found in such cases as Morton v. Folger, 15 Cal. 275 (1860)

and Morcom v. Balersky, 16 Cal. App. 480, 117 Pac. 560 (1911).

§ 1320
§ 1321
§ 1322
~1041- § 1323
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§ 1324, Reputation concerning character.

Comment. Section 1324 codifies & well-settled exception to the hearssy

rule. See, e.g., People v. Cobb, 45 Cal.2d 158, 287 P.2d 752 {1955). oOf

course, character evlidence is admissible only when the question of character
is material to the matter being litigated. The only purpose of Section 1324
is to declare that reputation evidence as to character or a trait of character

is not ipadmissible under the hearsay rule.

Article 13. Dispositive Instruments and Ancient Writings

§ 1330. Recitals in writings affecting property.

Corment. Section 1330 restates in substance the existing Celifornia law
relating to recitals in dispositive instruments. Although language in sone
cases appears to require that the dispositive instrument te ancient, cases
may be found in which recitals in dispogitive instruments have been admitted

without regard to the age of the instrument. Russell v. langford, 135 Cal. 356,

67 Pac. 331 (1902) (reeital in will); Pearson v. Pearson, 46 Cel. 609 (1873)

(recital in will); Culver v. Newhart, 18 Cal. App. 614, 123 Pac. 975 (1912}

(bill of sale). There is a sufficient likelihood that the statements made in
a dispositive document, when related to the purpose of the document, will be

true to warrant the admissibility of such documents without regard to their age.

§ 1331. Recitals in ancient writings.

Corment. Section 1331 clarifies the existing Californis law relating to
the admissibility of recitals in ancient documents by providing that such
recitals are gdmissible under an exception to the hearsay rule. Code of Civil

§ 132k

-10Lo. § 1330
2 § 1331
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Procedure Section 1963(3%) (superseded by Evidence Code) provides that a docu~
ment more than 30 years old 1s presumed genuine 1f it has been generally

acted upon as genuine by persons having an interest in the matter. The

Supreme Court has held that a document meeting this section's reguirements is
presumed to be gemilne-~-presured to be what 1t purporte to bem=but that the
gemiineness of the document imports no verity to the recitals contained therein.

gwin v. Calegaris, 139 Cal. 384, 389, 73 Pac. 851, 853 (1903). Recent cases

decided by district courts of appeasl, however, have held that the reclitals in
such a document are admissible to prove the truth of the facts recited. E.g.,

Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Bptr. 343 (1960); Kirkpatrick

v. Tapo 01l Co., 1kl Cal. App.2d 50k, 301 P.2d 27k (1956). And in some of

these cases the courts have not insisted that the hearsay statement itself be
acted upon as true by persons wlth an interest in the matter; the evidence has
been edmitted upon a showing that the document containing the statement is
germine. The sge of a document alone is not a sufficient gusrantee of the
trustworthiness of g statement contalned thereln to warrant the admission

of the statement into evidence. Accordingly, Section 1331 makee clear that the
hegrsay statement itself must have been generally acted upon as true for gt

least a generation by persons having an interest in the matter.

Article 1k, Commercial, Scientifiec, and Similar Publicetions

§ 1340. Commereinl lists and the like.

Comment. Section 1340 codifies an exception that has been recognized
by statute and by the courts in specific situstions. See, e.g., COM. CODE §

2724; Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695 (1946);

«1043« § 1331
§ 1340
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Christiansen v. Hollings, 44 Cal. App.2d 332, 112 P.2d 723 (1941).

§ 1341. Fublications concerning facts of general notoriety and interest.

Comment. Section 1341 recodifies without substantive change Section

1936 of the Code of Civil Procedure.

§ 1340
§ 1341

-104k-
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