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#34 1/8/6b
Memorandum 641

Subject: Study No. 34{L) - Uniform Rules of Evidence (Valuation of Property)

At 1ts November 1963 meeting, the Commission detémined to reconsider
the evidence in eminent domain bill. Attached are two copies of a Tenta-
tive Reocmmendation on this subject. Flease mark your suggested changes on
one copy and turn it in to the staff at the January meeting.

BACKGROUND

The evidence in eminent domain bill was originally introduced in 1961
upon recommendation of the Commission. (See attached pamphlet containing
the recommendation and study of the Commission. If you were not a member
of the Commission when the 1961 bill was considered, you mey want to read
the research study to supplement the materiel in the attached teantative
recamendation.) The 1961 bp1l1l in an smended form passed the Legislature but
was pocket vetoed by the Governor. In 1963, Senator Cobey introduced
basically the same bill; it passed the Legislature, with some significant
amendments, but sgain it was pocket vetoed by the Governor.

The Department of Public Works did not strangly object to the 1963 bill;
but the office of the Attorney General aq.vised the Governor to pocket veto
she bill. We bave not obtained a copy of the report made by the office of
the Attorney General ocn the 1963 bill, However, we anticipate we will receive
camients from the office of the Attorney General on the tentative reccmmenda-
tion on this subject. When these are considered, we will be able to determine
the position of the office of the Attorney General and whether that position

1s sound.
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The 1963 bill as introduced reflected changes approved by the
Commission in the 1961 bill. Exhibit I (pink peges) is an extract of
the Minutes of the August 1961 meeting of the Commission. The declsions
mede at this meeting were reflected in the 1963 bill {as introduced).

The significant decisions mede at the August 1961 meeting were:

(1) By a 4-3 vote, the Commission approved the capitalizaticn of
the reascnable net rental from hypothetical improvements as cne means of
determining market value. Commissioners Cobey, Edwards, Sato, and Spencer
voted for permitting such capitalization. Commlssicners Bradley, McDonough,
and Stanton voted against the provision permitting such capitalization.
{As indicated below, the 1963 bill was amended by Scoator Cobey (after its
introduction) to insert a compromise provision on this matter.]

(2) The Commission uné.nimousl:,r agreed to delete the provision in th:

1961 bill that permitted an expert witness to consider offers to purchas:

the subject property in forming his opinion. The 1961 bill contained =
provision that permitted this. The provision was added by the Senate
Judiciary Committee after the 1961 bill was introduced; but the 1963
Legislature approved the bill without this provision.

(3) A provision permitting cross-examination of a witness upon whose
opinion or statement a witness for en adverse party had based hia opinion
wag approved by the Commission. No similar provision was included in the
1961 bill. The 1963 bill was approved by the Legislature with this provisiom
included.

After the 1963 bill was introduced, the following significant changes
were made:

{1} A provision was added to Section 1248.1 stating:

-2-
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(¢) Io order to avoid unnecessary delay in the determination

of the issues at the trial, the court, in the exercise of its

sound discretion, may prescribe reascnable limitations {1} on

the number of comrarsble sales or contracts, as defined in

subdivision (b) of Section 1248.2, to which a witness may testify

on direct examination and (2) on the extent to which a witness

may state on direct examination the other facts and data upon

which his opinion is besed. The court may limit the extent or

scope of cross-examination as it dces in other cases.
This provision was designed to meet the objections that the bill would add
to the length of trial and that the biil, by stating that the expert could
state certain facts and data, would prevent the court from exercising its
discretion to prescribve reasonable limitations on such testimony. The
provision states the practice presently being followed by scme trial courts.

{2) A provision was added to indicate that the witness 1s to be granted
considerable freedom in determining which property is comparable. The
provision states:

Subject to subdivieion (c) of Sectica 12u8.1 [the provision

set out above], in determining vhether property is comparable, the

court shall permit the witness a wide discretion in testifying to

his opinion &s to which property the witness believes 1s comparable.

In determining whether property is comparable, all factors affecting

comparability shall be taken imto consideration, including but not

limited to whether such property is of the same or similar size to

the property interest to be taken, damaged or benefited.
If the witness reasonably believes property is comparable, this provision
indicates that the court should permit him to base his opinion on a sale of
such property, subject, of course, to the power of the court to limit the
nuwber of comparable sseles that may be stated on direct examination. The
second sentence of the provision set out above was intended to make it
clesr that the size of the property claimed to be comparable, as compared
to the size of the subject property, is a pertinent consideration in deter-
mining whether the property is camparable. Some cases listing the factors
that determine whether property is comparable have not specifically included

size as one of the factors.

~3=
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(3) The right of a witness to base his opinion on a capitalization
of inccme from s hypothetical Improvement was restricted to cases where the
party calling the witness did not believe that there were any comparable
sales. The pertinent language of the 1963 bill reads:

A witness may not base his caleulgtion on an assumed rental
of hypothetical improvements on the property or property interest
to be taken, damaged or benefited, nor shall any evidence of
income from hypothetical improvements be admissible for any
purpose, if the party on whose behalf the witness is called has,
or intends to have, any withess ltestify regarding any comparable
sales or contracts, as defined in subdivision (b). This
paragraph does not spply where the sole purpose of basing the
capitalizatlion of hypothetical improvements is to rebut a
capitalization of hypothetical improvements used by an

opposing party.
{(4) The following section was added:
1248.5. Sections 12U8.1 to 1248.Lk, inclusive, are intended

to provide speclal rules of evidence gpplicable only to eminent

domain proceedings and inverse condemnation actions, but are not

intended to alter or change the existing substantive law, whether

statutory or decisional, interpreting "just compensation” as used

in Section 1h4 of Article I of the State Constitution or the terms

value, damage or benefits as used in Section 1248,
This section was added to mske it clear that the bill did not provide a ground
for expanding the concept of just compensgtion to include items that
previously had been held not to be compensable in an eminent dcmain proceeding.

(5) The words "in the open market"” were added to the intrcductory
portion of Section 1248,2, which states the test for an open market sale.

(6) A provision was added to Section 1248.1(b) to indicate that
evidence of the character of the improvement proposed to be constructed by
the plaintiff is not subject to impeachment or rebuttal. This states existing
law. It would not be practical to permit the property owner to contest the
plans for the lmprovement. If the improvement is not constructed in the
manner proposed by the plaintiff, the property owner has an sction for inverse

condemnation. L
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{7) The bill was amended to pernit sales and leases of the subject
propertiy made after the date of valuation to be considered in determining
the value of the property. The bill, as introduced, restricted sales and
leases to those made before the date of valuation. WVhere, for example,

a lease is made in good faith after the date of valuation of the part
remaining, such lease is certalnly some evidence of the value of the part

remaining.

POLICY QUESTIONS
An examination of the tentative recommendatiocn will disclose that it
follows the 1963 bill with only a few changes. The text of the 1963 bill
with some, but not all, of the changes recommended by the staff is set out
as Exhivit II (white pages).
The following policy matters are presented for Comission considerstion:

Separate bill.

The staff suggests that the legislation relating to valuaticn of property
be a separate bill (not ineluded in the bill proposing the comprehensive
evidence statute). Of course, the separate bill on valuation of property
would be drafted so that it would fit into the comprehensive evidence statute
if both are enacted.

i'e believe that this 1s a desirable course of action for two reasons:
First, we would not want to prejudice the comprehensive evidence statute by
including material thet haes twice been pocket vetoed by the Governor. Second,
we believe that there is a good chance thaf the bill on valuation of property
willl be enacted on 1ts own merits, and we would not want the bill to be

prejudiced because it is included in a comprehensive evidence statute.
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Bill to cover all valvations of real property.

The staff suggests that the legislation on this subject cover all
valugicions of real property or an interest therein, unless otherwise
gpecifically provided by statute. We believe that the bill shquld not
cover valuation of personasl property, primarily because many of the
provisions of the bill would not apply in a personal property valuation
cage. &Exhibit II (white sheets) indicates the revisions needed to make
the 1963 bill apply to all valuations of real property, or an interest
therein, unless otherwise provided by statute.

Substance of bill.

The steff recommends that the substance of the legzislation on this
subject be as set out in the gttached tentative recomrendation. This tentative
recommendation is in the form of a new article that would be included in
the comprehensive evidence statute if that statute and the valuaticn of
property statute were epacted. The bhill would have to include provisicns
to take effect if the comprehensive evidence legislation i1s not enacted.
The following matters are noted for your attention in connection with the
rules set out in the tentative recommendation. Note the comments under
each rule; these indicate the change in existing law, if any, that would
be made by the proposed rule.
Rule 61.1. See page 3 of the tentative recommendation for text of
rule and explanatory comment. This rule was not in the 1961 and 1963 bill.
Rule 61.2. BSee pages 4-9 of the tentative recommendation far text
of rule and explenatory comment. This rule 1s the same in substance as the
1963 bill. Note subdivision (c) which has not been considered by the Commission.
In the tentative recommendation we have added "involving opinicn testimony” |

at the epd of subdivision {c).
G
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Rule 61.3. See pages 10-26 of tentative recommendation for text
of rule and explanatory comment. This rule is the same in substance as
the 1963 bill except that we have substituted "For the purpose of deter-
mining the capitalized value of the reasonable net rental value attributable
to the property or property interest being valued as provided in subdivision
(e) or determining the value of & leasehold interest" for "Where a lease-
hold interest is the subject of valuation" in the introductory clause of
subdivision (d).

In connection with subdivision (2){1), it should be noted that existing
case law permits consideration of whether a particular use would be
profitable for the purpose of determining the highest and best use of the
property. Does the language 'mor shall any evidence of income from hypo-
thetical improvements be admissible for any purpose” change existing law?
Should the statute be revised or should a statement be inserted in the
comment to make it clear that subdivision (¢)(1) does not change the existing
law on highest and best use.

Rule 61l.k. BSee pages 27~33 of the tentative recommendation for the
text of rule and explanatory comment.

The introductory clause of this rule has been revised to conform to
Rule 56(3). See the first portion of the comment to Rule 6l.4 for language
of Rule 56(3). The introductory clause in the 1963 bill read in substance:
"Notwithstanding the provisions of Rule 61.3, the opinion of a witness as
to the value of property is inadmissible (or, if admitted, shall be stricken
on motion) if it is based wholly or in part, upon . . ." The 1963 bill
would have changed existing law, for under existing law the opinion of a

witpness ordinarily will not be stricken unless.it is based entirely upon
iy
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incompetent matters. Certainly, the fact that an appraiser considered one
of the matters listed in Rule 61.4, together with numerous other competent
matters, would not be sufficient to have his opinion stricken under existing
law. Actually, under existing law, only the incompetent portion of his
testimony will be stricken, and the remainder of his testimony will stand
for such weight as the trier of fact decides to give it.

Rule 61.5. See pages 34-36 of the tentative recommendation for the
text of this rule and an explanatory comment. No similar provision was
contained in the 1961 or 1963 bill.

Showld the following be added to this rule:

Nothing in this article shall be construed to repeal by
implication any other statute relating to the valuation of

property.

We want to make it very clear that we are not changing any rules for valuation
of property that are now provided by statute. The provision suggested above
is the game in substance as the one included in the hearsay evidence article
and the privileges article.

Rule 61.6. See page 37 of the tentative recommendation for the text
of this rule and an explanatory comment. A similar provision was contained
in the 1963 bill. The Commission has never considered this provision.

Amendments and Repeals. See page 38 of the tentative recommendation.

Section 1845.5 also was to be repealed by the 1961 bill and the 1963 bill.

Respectfully submitted,

John H. DeMoully
Iixecutive Secretary

B~
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Memo HL-L EXHIBIT I

Minuies - Regular Meeting
Auzuet 18-19, 1961

Senate Bill No. 205

The Commission considered Memorandum No. 26(1961) concerning Senate
Bill Ho. 205, the bill relating to evidence in emineni: domain cases., The
Commission took the following actions.

(1) Opinion of property owner. The Commission approved the amendment

made to Section 1248.1 of the Code of Civil Procedure vhich (a) deleted the
provision in the original bill that the owner of the property being condemned
is ”presﬁmed to be qualified"” to express opinlons as to the wvalue of the
property and (b) added language to state that an opinion as to the value of
the property may be expressed by the owner.

{2) Relevance. The Commission approved the revision of Section
12458.2 that inserted a requirement that the data relled upon by an appraiss-
be relevant to the item of value, damage or benefit concerning which the

appraiser expresses his opinion,

(3) HNoncompenseble factors. The Commission approved Section 1248.3(f)
which makes it clear that an opinion of value, damage or injury may not be
based on noncompensable factors.

{k) Gross receipts leases. The Commission approved the provisions of

the ©ill vwhich permit an appﬁgiser to consider a lease based on & percentage
of gross receipts in determining the reasonable net rental value of the
subject property {Subdivisions (c}, {(d) and (e} of Section 1248.2).

Under the amended bill (a) a gross receipts lease on the subject

property may be considered by the apprailser in forming his opinion and {b)
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Minutes - Regular Meeting
fugust 18-19, 1961

in determining the reasonable rental value of the subject property where

gross receipts leases are customarily used for that type of property,

the sppraiser may ccnsider gross receipts leases on comparable property.

It is becoming the practice to prepare leases for commercial property
on & gross receipts basis. If an appraiser is not permitted to consider
groes receipts leases, his opinion will not reflect the practice in the
market and as a result the owner will be deprived of evidence necessary
to support his contentions as to the value of his property. Accordingly,
the appralser in these cases should not be restricted to leases that fix
e flat rental fee but should be permitted to consider gross recelpts
leases as well.

The objection to the use of gross recelpts leases 1s thai such leases
reflect to scme extent the abllity of the management orX the tenant and ar:
in effect profit sharing agreements. HNevertheless, the consuitant pointed
out that there is a trend in the law (California included)} to permit an
appralser to consider gross receipts leases. In addition, appralsers who
have analyzed this problem are in agreement that this evidence is necessary
in order to form an accurate opinion of value and that any approach that
excludes gross recelpts leases would be unsatisfactory. Not only are gross
receipts leases considered in velulng property in the market place but
buyers and sellers in the market recosnize that any good management can
reach the anticipated volume of business at a particular location.
Commissioner MeDonough objected to the provision that limits the use of
gross recelpts leases to cases where rentals are customarily so fixed. He
expressed the opinion that the appraiser should be permitted to comsider

-
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Iinutes - Regular Meetirg
August 18-19, 1961

a gross receipts lease, whether or not gross receipts leases are customarily
used for that type of property.

{5) Capitalization of hypothetical improvements. The Commission

approved the provisions of the bill which permit an appraiser to consider
{for the purpose of determining the value of the subject property by
capitalizing its reasonable net rental value) both (1) the reasonable net
rental value of the land and the existing improvements thereon and {2)
the reasonable net rental value of the property if the land were improved
by improvements that would enhance the value of the property for its
highest and best use {Subdivision (e) of Section 1245.2). Commissioners
Cobey, Edwards, Sato and Spencer voted for and Commissicners Bradley,
MeDonough and Stanton voted against the provision relating to the capitaliza--
tion of bypothetical improvements.

Capitalization of the reasonable net rental value of the property
{vased on the assumption that the land is improved by improvements
that would enhance the value of the property for its highest apd best use )
would be ugeful in any case where thce land is unimproved or where existing
improvements do not enhance the value of the property for ite highest and
best use. In these cases a capitalization of the reasonable net rental
value of the land as unimproved. or as improved with its uneconcmical
improvement would not be as useful as a capitalization study that also took
into eonsideration the capitalization of the reasomabvle net rental value
attributable to the land if it were iriproved by improvements that would

enhance the value of the land for its highest and best use.
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Minutes - Regular Meeting
fugnst 18-19, 1961

The consultant steted that this is one of the most important provisions
in the bill if we are to keep up with the times. He made a statement
which is summarized below:

In a nuwaber of trials in which his firm has been engaged,
this approach has been used and 1% will be used much more.
For example, it is necessary tco use this approsch in a case
vhere the existing structure is old or run down znd the
pProperty is a perfect location for a motel. % 13 freguent to
Tind a piece of property that is underimproved or that has
gn obsolete improvement. In these cases, a buyer and seller
in the market place consider the use to which the property
can be put. The buyer will determine that he wants the
rroperty because he assumes that if ne puts up & motel on the
rroperty he will have sco many units and, based on managerial and
oiher costs, his investment will yield a certaln asmount.
Subdivision land is often sold the same way: how many units
esnr be put on the land and what income and costs will result?

Most of the developuents, at least in Southern Californis,
use this kind of approach. Sometimes the approach is more
refined, sometimes it is rather crude. But this approach does
ascertain the amount that the property--not in its present
condition but as improved for its highest and best use~-will
produce.

It is true that this approach involves the capitalization
of a hypothetical improvement but this is characieristic of a
rapld growing area. It is the way property is boughi and sold.
Admittedly, this approach would offer a jury the greatest chance
for speculation. Nevertheless, it is ncot only a prime considera-
tion but perhaps the prime consideration taken into acccount by
buyers and sellers in the market. Purchasers buy property on what
it will bring in--based on its highest and best use. This entici-
pated income 1s computed using a capitalization approach. Use of
this approach is a necessary corcllary to the valuation of property
on the basis of its highest and best use.

SBome trial courts in California now permit the use of this
approach. There are no appellate decisions in California.
Host of the appeliate decisions in other states do not permit
this approach to be used.

The question may be asked: why not use corparable sales
rather than capitalizing hypothetical improvemencs? The

difficulty of using the compsrable sales apprcach is that it
1s difficult to find really comparable sales of commercial

Lo
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Minutes -~ Regular Meeting
August 18-19, 1961

property; praoperty on one corner may be totally dirferent
from property in the same area on another corner. Tco find
comparable sales it is necessary to go out on the nperiphery.
Using sales that far frcm the subject property iay make z
substantisel difference in the value of the properiy. Ve

are not concerned with a case where there are 12 gzs stations
in a row and we are proposing to open the 13th. Instead, it
mey be the first gas staiion, the first motel or the first
shopping center in the area.

It is not preetical to limit the capitalization of
hypothetical improvements approach to cases where there are
no comparable sales, The difficulty is that one party will
always came in with "comparable sales." For exauple, a sale
of property across the street from the subject property will
be presented as a ccmparable sale. DBut the area across the
street may be cne-half the area of the subject property and
g motel could not be built on that property although a motel
could be constructed on the subject property. IHoreover, there
may be cne type of zoning on cne half of the street and not
cn the other, or there may be a probability or rezoning or
there may be a building existinz on "comparable property’ that
may increase or decrease the valve of the land. In the case
of residential sales, comparable sales are scmething thatl can
be discussed intelligently. But in the case of commerical
property it is difficult and unrealistic to base valuations
merely on sales of "comparable property."

A representative of the Highway Department made a statement. The
substance of his statement may be sumwarized as follgws:

Capitalization is only one of the three approaches to
welue: (1) comparable sales, (2} reproducticn and replacement
and {3) capitalization. The capitalization approach is, at
best, very uncertain and unreliable. Changing the capitaliza-
wicn raie by one polnt mey make a difference of thousands of
tollers in the capitalized value.

Capitalization of rental property having =xisting improve-
ments is specwlative encugh, but when the eppraiser is permitted
+0 construct a castle in the air--a structure not even built--
and consider all the things thef go into getting a net rental
income to capitalize. ycu are getting inte the vorst type of
speculation in the world. It is well enough to state that
this is considered in the market. But here we are considering
“he trial of a case before the jury. We are trying U0 come
out with a fair compensaticn for the property owner and it is
going to be too confusing and wmisleading to the juwry to try to
determine that compensation if this type of evidence is used.

It is hard enough as it is when other evidence, such as comparable

..:1..
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Minvtes - Resular Meeting
August 18-19, 1661

sales, is used. But whan you spesculate on nonexistent income
from buildings not in existence, the jury vwill te confused,
the trial will be lengthened;, and the verdict is less likely
to be a just verdict of compensaiion for the prcperty owner
and the condemning agency.

Moreover, this 1s ncot useful evidence; it is not reliable

and probative evidence as to the value of the property or the

ccmpensation~--it is the least reliatle. There are so many

other means of presenting and proving the fact of value with-

out bringing in this incidental, speculative evidence that

there is no justification for using evidence that is going to

cause too much trouble for what you get out of it.

ILimitiag the capitalization of nonexisting improvements

to cases where there are nc comparable sales would not be of

much help--you can never agree on what is ccmparable and what

is not comparable. This type of provision would present the

igsue on whether these are comparable sales or not. Where

there are several different contentions as to hizhest and best

use, you may have comparable sales on one use but not on

another. For example, there might be ccmparable sales if

residential use is the highest and best use but none if com-

mercial use is the highest and best use. A court could never
delermine whether or not there were comparable szles.

It was pointed out that (1} the opinion of the expert is the thing
upon which the verdict is based and the other evidence is merely in
support of his opinion and, accordingly, is taken into account only in
weighing the opinion of the expert who is giving an opinion based on this
theory and (2) the other party is free to question the expert on cross-
examination and see if he can shake him on what he thirks the building
will cosi, rate of cccupancy and capitalization; etce.

The Commission discussed whether permitting the use of this approach
would extend trials. But it was noted, that this approach cannot be
used in every case, for under Senate EBill No. 205 this approach can be

used only if a well informed buyer and seller would consider it in

deteriining whether to buy and sell the property in the market. It

.
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Jinuces - Regular Meeting
Avgust 18-19, 1961

was agreed that in some cases this appreoach would result in longer trials.
But this is because the probiem of property valuation iz complex, not
because this appreach is not a valid one,

(6} Nature of improvements on and uses of property in the viecinity.

The Commission approved subdivision (g) of Seetion 12kG.2 which preserves
the substance of the last sentence of existing Section 1845.5.

(7) oOffers to purchase the condemned property. The Coxmission

unanimously agreed to delete the provision of Section 1248.3 permitting
an appraiser to consider offers to purchase the subject property in form-
ing his opinion.

It was noted that the deleted provision wes insercted in the bill
by the Senate Judleciary Committee after extensive hearings on the bill,
Attorneys who normelly represent condemnees appeared before the Senate
Judiciary Committee and advocated a much broader provision relating to
offers. The provislion inserted by the Committee was drafted by the
Commission and is a provision that permits only a very limited number
of offers to come in.

The staff expressed the cpinion that the existing law permits an
appralser to consider an offer to buy the subject property in forming
his opinion if the offer meets the conditions set out in Senate Bill
No. 205.

Thﬁconsultant suggested that the provision might be modified to
exclude as a matter of law any offer made after the date of the resolution
or the probability of the acguisition of the property by eminent domain.
The consultant, however, still reccormends that all offers be excluded for

the reasons given in hls research repcrt.
7=

. MJN 1008



Finutes - Regular Meeting
August 15-19, 1961

& revregsentative of the Cepartment of Fublic dWorks objected to
the provision permitting the property cwrer to intrcduce an offer to
buy ihe subject property. He stated in substance:

An offer is uncervain, unreliable, subject to fabrication
and has very little probative effect compared to the damage it
can do. An offer is the most inilammatory type of evidence;
it can'™ be refuted and is almos?t impossible to deal with.

Juch evidence will cconfuse the jury.

{8) Reproduction or replecement aprroach. The Ccrmission discussed

Section 12kB.2(f}. It was noted that this provision nermits the use of
the reprcduction or replacement appreoach vhen the improvements enhance

the value of the property ¢or property interest for its highest and best

use.
The effect of this provision is to reguire that the land be valued

for the use to which it is being put if the reprcduction or replacerent

approach is used. For example, take a particular tract of land that is

Improved by a church and assume that the land itself would be worth

$50,000 when used for church purposes but $100,000 when used for commer-

clal ypurpecses. Asgume that the cost of replacement cor reproduction of

the church would be $250,000. If the reproduction or replacement approach

is used, the land and improvement would be worth $50,000 plus $250,000

or $3CC,000. In other words, the land is valued for its highest and

best use, which ig--because the land is now improved by & church~-use

for church purposes. On the other hand, using the comparable sales

approach, the appraiser could value the land at $100,000 (as tare land)

and add thereto the salvage value of the church ($150,0DO cn the estimate

that it would cost $100,000 to move “he church to a new site) giving a

total value of $250,000. Thus, the "highest and best use" provision is
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[inutes - Begular Meeting
fugust 18-19, 1961

intended to prevent the valuing of the land as tars land at its value
for cormercial purposes {$100,000) and then adding the replacement or
reprcduction value of the church ($250,000}.

(9} Consideration of taxes in determining reasonsble net rental value.

The Cocmmission approved the amendment to Section 124i.3(a) which makes
it clear that taxes, as distinguished from assessed valuation, can be
considered in determining reascnable net rental value.

(10) Apportioning sales price of comparable sale between land and

improvements. The Ccommission disapproved the amendment made to subdivision

{e) of Secticn 1243.3 which provides <“hat an appraiser can apportion the
price of a particular cocmparable sale between land and improvements for
the purpese of ccmparison with the property to be taken, damaged or
benefited. Subdivision {e) states the general rule inat a witness may
not testify to his opinion as to the value of comparable property. The
justification for this provision is that the issue is the value of the
subject property, not the value of other properties.

‘en there is allowed a break down of a comparable sale between land
and improvements, it permits the appraiser to expresse an opinion as to
either the value of the land or the value of the improvements. It would
create problems in court. Cne witness would say the land is worth so
much and the improvements s¢ much; another witness wrould just reverse
the figures. 1In effect, you are trying to prove the value, Tor example,
of a piece of Ttare land by comparing it to a piece of improved property.
It mey take considerable time in court to break down the improved property
betwesn land and improvements and the estimates of tThe value of each would

be besed on speculation,

1
N
1

MJIN 1010



Minmates =~ Regulag Meeting
August 15-19, 130)

‘e Commission's report on Sernate Bill No. 205 to the 1563 Legislature
is te state that the elimination of this amendment will not prevent a
witnezs, 1n discussing comparabilitcy, irom stating whother or not the
improvement is comparable and what the diffsrernces between the improvements
on the sub;fct and ccmparatle properties are.

(11) Permitting cross-examination of a witness upon whose opinion

a wiuness for an adverse party based his opinion. The Cemmission added

the following new section to Senate Bill Ho. 205:

SEC. 5. Section 1248.6 is added to the Ccde of Civil
Procedure to read:

1248.6, If a witness testifies to his opinion of the

value of the property or properiy interest to ke taken,

dawmaged or benefited and testifies that such opinicn is

Tased in whole or in part upon the opinion or statement of

another person, such other person may be called as a witness

by the adverse party and examined as if under cross-examination

concerning the subject matter of his opinion or statement.
This new section would, for exsmple, permit the plaintiff to call an
0il expert and cross-examine him regarding il deposits on the subject

properiy where an appraiser for the defendant had based hig opinion as

to the value of the subject property upon the opinion of the oil expert.

-10- »
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BXHIBIT II
Memo 64=4

e e - - .

RUIE 61,1 DEFINITICN OF "VALUE CF 'JRDPETY.

As used in Rules 61.2 to 61.5, inclusive, "value of tJ.t’vaper"tzy"
meanst

(a) In an eminent domain proceeding, the amounts to be
ascertzined under subdivisions 1, 2, 3, and 4 of Code of Civil
Prooadure Section 1248. ;
- {B) E o‘hhar)\proceedlngs, the value of real property or
TR RV TS SRR GBS R an interest therein.

jlfb!-l A&,

"

df-'+’ ons

—— —

ar SR eI A o ERT AL+ it A= ottt
AT U s s sy 2y e gy
b H b o MR i A o ey s e

SHNAT TR No-=Ey

ARTICIE VIT=-A VALUATION OF REAL H%OPERI‘Y
Janunry- 251869
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b1 = = g S v R e of o -?nm-,gu,mm.g.-mf._j.w
dF L LBl Lyt ke & GRG0 B3 e ooy bl b1 ol it boinmtifon
JHv#—Pmrﬂiwﬂ-fdﬁhﬂy-mmrbdmma

>-. wfddetlaleai-Ca e ] B BT n _
RUIE 63*;.25. fleMateal Califomindo cagobear follomtr . oo oPmRTY
1 s d o~ Soelicn- 12481 —ia-hddade bothe sSodom o b-Gind

2 Brocedwres 4o -rend _ i I

a 1959t (a) TheAmmennimbo-be aeeer rmed-wrrierwnbirer value of property )
4 St and - ok Heatdered 84l may be shown only by the R

4 opinions of withesses qualidied to express sneh opinions and

i the ownor of the property or property intmuct‘ﬁ_mﬁeﬁmued- )

7 ke —dmanmbwremefited= Such @ wilness maym-on=diveet 7T T '

8w aom-@NmBHmENRe state the facts and data upon which his
9 opinion is based, whether or not he has personal knowledwe
10 thereot, for the limited purpose of showing the hasis for his
11 opinton; and his statement of snch faets and daia is subjeet
12 to :mpom-hmcnt and rebuttal.

13 {h) Nothing in this seclion prohibits a view of the pmp{-riv
11 or the admission of any other competent cevideneef including
15 but not limited to cvidence as to the nature and condilion of 7 in an eminent
16 the properiy ml{mter ol the mmprovement proposed | :

17 to be consteucted by the plaintift) for the limited purpose of \Gomain proceeding,
18 enabling the court, jury or referee to understand and apply
11 the testimony given under subdivision (a) efetivi=srrtion;
20 and sueh evidenee , exropd eotdence of the ehavacler of Hie dm-
U1 proveaent praposed fo he cansrueted by the plaintif71s sub-
22 jeet to impeachment and rebuttal,
an (¢} En ovder to avoid unneeessary delay in the determing-
21 tion of the issoes at the trial, the eonrt, in the exereise of its
25 sound diseretion, may preseribe reasonable limitations (1) on

in an sminent
Homain proceeding
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1 the nuwher of comparable gales me eoniracls, o< defined in sob-

2 division (1) of greaskiomsJTERF=T0 wWhch n Wil o oy gty | Eéié 61.3’ )
3 ondiveet examination and (23 on (he extent 1o which a wil ness

4 uay stade on direct examination the other faets and b wpon :
5 whicl his opinion is based. The eonvt may limik the exlent, or

geope of cross-examination ax il does in other eases,

Rms'fsm ol R b egnate AT

9 3848 The opinion of a witness as 1o memwm@ue of pmpe@
10 cpmisai bR ok ol 810 il i 10 g oy el il G i 2 Mol 155

11 admissible only if the court finds that the opininn is based
12 upon fuets and dnta that a willing purchaser and a willing
13 seller, dealing with each other in the apen market and with a
14 foll knowledge of all the wses and purpeses for which the
156 properly is reasonably adaptable and available, wenld talke
16 into consideration in determiving the priee at which o pnr.

17 chase and sell the properly or property interesifTo-bedakens{ baing vg‘_h;,d,)

13 (Lumu:ed.nr.bmeﬁﬁml- which facts and data mnst be relevant

Tioguaaat to be 0 ascertained and may include but are
not. ]nmtod to:
21 {a) The priee and other terms and cirenmstances of any sale

22 or contract to sell and pwrehase which ineluded the propevty

23 or property interest so-bedakany demagsd-ormbonefitadfor any  ( being valued )

24 part thereof if the sale or eontract was freely made in good
26 faith within a veasonable {ime before or after the date of valu-
26 ation.

27 (b} The price and other terms and eivcumstances of any
28 =ale of or contract {o sell and purchase eomparvable property
29 if the sale or eontract was freely made in mood faith within
30 o reasonable tiie hefore or qte nf valnation. Suhject
31 (o subdivision (o) ofjestrote 3848 E=11 determining w
32 property is commpavable, the conrt shall permit the witness a
33 wide diserction in testifying to his opiniom as to whick prop-
34 erty the witness helieves is romparable, In determining whatler
35 property is compavable, all factors affeeting comparvahility
86 shall be taken into consideration, inehiding but not limited to

37  whothev such property is of the same ov similar size to the prop-
38 erty or property interest me-bestoken-dremestoe ben . 1

39 {¢) The rent reserved and other terms and eireumstances of
40 any lease which ineluded the property or property interestde{be
41  benker-drmamsor-bevefitettor any part thereol which was
42 in effeet within a reasonable time before or after the date of
43  wvalnation, iuelnding but not limited to a lease providing for a
44  vemtal fixed hy a pereeniage or other measurable portion of
45  pgross sales or gross income from a business condueted on the
46 leased properiy.

47 (d) Where a Jeasehnld interest is the subjeet of valuation,
48 tihe rent reserved aund other terins and cirempstances of any
49 lease of ecomparable property if the lease was freely made in
80 pood faith within a reasonable time before or after the date
51  of valuaiion, including but not limited to a leaso providing for
52 a rental fixed by a pereeniare or other measnrable portion of
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gross &ales or gross jneome From o business comdueted on sueh
property in eases where the rental is enstomarily so fixed,

(#) The capitalized valoe of the reasonable net renial valus
atiributable to the properly or property inlerestitedre=trken~(being valued,
wasappadeon-deorabibode 01 dictingnished Trom the eapitalized
value of the income or profits atlribuiable 1o 1he businoss eon-
dueted thereon, which maydbe hased on a eonsideration of (1)
the reasonble net rental value of the land and the existing
improvoments thercon and (2) the rensonable net vental value
of the property or property interest i€ the Jand were improved
by imprevemenis thet wonld enhanee the value of the prop-
erlty or property interest for its highest and best use. In de-
IJ tevmining reasonable net rental value for the purposes of this
14 subdivision:
15 (1) A witness may nob base his calenlation on an assmmed
16 vental of hypothetical inprovemenis on {he property oe prop-
17 crly interest e=bo=tateetr demmret or henwftedsiior slall any
18  evidenee of ineome Trom ]1\';mﬂ|r-1u=al unpmvmnr-uis be ndmis-
1% sible for any purpose, if the party on whese beltalf the witness
20 is ealled has, or intends to bave, any witness keslify regarding
21 any comparable sales or contraciz, as defined in sulwlivision
22 (b). This paragraph does vot apply where the sole purpose of
23 Dbasing the capitalizalion on hypothelical improvements is to
24 rvetmt a eapitalizalion ol hypothetical improvements used by
25 an oppasing parly.
26 {2} A witness may not base his calenlation om an assumed
27 rental under an assumed lense which is fixed by a percentaze
28 or other measarable portion of gross sales or gross income
20 trom a business on sweh-propesysiinless rentals of property 7 the property or
30 for {hat kind of business arve enstomarily so fixed. property intemest

{f} The value of the properiy or property intorest be-dee ‘being valued
L abiciy whrmased-or=herofibeds 15 indicated by the value of {he
33 land together with the cost of replacing or reproduecing the
34 existing improvemienis thereon, if the improvements enhance
356  the valuc of the property or property interest for ils highest
36 and best use, less whatever depreciation or obsolescence the
37 improvements have suffered.

a8 (g) The nature of the improvements on properties in the

30 general vieinity of the property or property interest being valued
40  4pdrommcanwmped or-hbewefited and the chavacter of the emstmg

41  uses being made of such properties.

RUIE §) st AT SR DA b on  trt 6t S PP iR e BASED
. 44 10488 Notwithstanding the provisions of fSestien:-1248.8p @ 81.3,)

- 40 the opinion of a witness as to it =be axcertrimed
the vzlue ig ?ﬂdarfsub&wmri' o ]-B-Em-tvfﬂecﬂmﬂe is inadmissible
ropert or, if admitted, shall be stricken on motion) if it is based,
I_property 48 wholly or in part, upon:
49 {a) The price or other terms and circumstances of an ac-
B0 _quisition of property or a property interest if the aequisition

51  was madgAfor a public use for which property may be taken
bl:l.c s
ant by eminent domain.

-k ek
LD = & D CR =3 o & s 2J LD

\being valued,
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1 {(h) The priee ar ather Lorms and cirevmsiapors of any

2 ofter wadn hetween the parties fo the peorecding io huy, sell

4 or lease (he properly ov properiy llutvrvﬂmmmmeing valued,)
4 an--lwaaﬁhudput' sy park thereol,

5 () "M price af which an offer or apltion o povehase or
i Jease the property or properly inlerestfa=r=tiwn s sed W
7 svdasafitad or any olher property wax made, or the prico

8 at which sach properly ov interest was nphnm-ﬂ offered or

N lisled for sale ov lease, nnless such option, offer or listing iy

10 inteodneed hy a porly as an admission of pnother pariy io the

1L proceeding; hut nothing in this sabdivision permits an ad-

12 mission 1o be nsed as diveet evidenee wpon any_mailer ihat

1} may be shown ouly by opinion evideneo 1111r]r1{mum-3— w
14 () The value of any properly or property inlerest as

15 assessed for taxation purpoyes, hut nothing in this snbdivision
16 prohibits 1he eonsideration of aetnal or estimated kaxes for
17 tho purpose of delermining the reasonable net renial wﬂue
18 ativibutable Lo the property or property intercsif e
10 dasagad awnbannllods

being valued.

20 (e} An opinion ng {0 the valne of any property or property

21 iuterest other than that{le-sedakan, dunnped-obenolilad, — (being valued.)
23 (£} The inflnenee upon such amount of any noncompaensable

2 dlems of valne, damage or injury,

2.1 {g) The eapitalized value of the income or renial from any [/ that

or property/ 26 properfy)other than[ﬂm-vrumriﬁ-bo-ﬂhm--&awmd—oa baing valued.

irrberest Hil -bean'dad-
97 A EBe b ~Seoton 32484 Su-addod 10 the -Eod0-6t Liwil Prom.__

<edurrrdo-reads QULE 61, ULES .
4%-~H—hhe%nﬂrﬁ%ﬂ§iﬂm£§%§££megF 1 53;6 l‘i therm

«fs —toothecaniount. 0. 1o ol smvingd -aadnr.snhdidsion -2, | cept as o 50

'\ 0Tt =g retiom FHA s~ rmnristhie - oreif-meteaphrien oy (SPe01T1cally provided
ALY =l poe e o 1 b e s 0t B e S MO by statute,

potunt. Lotz o da lp et 50 bl sty e 144 pRi s as Rules 56 to 61.5'

i | torerrh-mnemtiet afrer exelndine {rom ~conaidoralion tho-dnele apply to thse
36 -or««}n-t&dabmimiml-krb{uimemm-tn detsrmination of the

36 o AT T Rue T T 2 e nd da® toemrid-ede o roeds
47 A2485 -Sudinuw-t2AL to 12484 inclusixe. axe jutanded | V3YUE Of property in
JB topovithespreeint trhes wfrrittenec appBediewnty to- emdvene s 20F - action or pro-

o CHIERTAT O S TR T oo ———

l.!.les 8l.1 to ¥ low, whether '-lldf.]ﬂm",’ or decisional, interpreting *'just com-

61.5 inclusive4 pcnsg.atlon” a8 vsed in Seclion 14 of Arvticle T of the Stale
2 Clonatitution or the terins value, damnge or benelits as used

' 44 in Scction 1248, .

46 7 fme—-f- - Hection 39486 rin ndded~te~the~Cade ph-Givil ~Reo-

46 ecdure;~to—renvh

7 2486~ il pamitiesi testifics do.bis-opinien of —the. xalag
. 18.6 of-the-properiy. o proporby-+atercnt Lo -bo-talen - damayed. cu—

Section 124840 ke’ honmeftod-rmd-bestifion Hiert-guck opition debased-snuwhole or dn-

deletedws 0] povh-upos- tho-oparon -0¥=statomont —oL- s nothar orpon, snek

coverad 11 ~oiker- povsen-raay he-oaklod -Aa-a- witiens by-theadverse.paslp

Rule 57
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andd oxansned a6 A - nRdor arors-axam inatien—canoaening- the
srivject- nrot bee—nf-hive w pidor or—-sademerts Nothing- pre-has

b roekien = sk elireiiod e s = opibion - bpinh = s diache bl
radar sl iy isiotLode b Heation 148 0.

B SSumdb Seclion 18455 of the Code of Civil Procedure js
6 repealed. j‘ m
7 G ebe e R E o0s- ok AP R do- a0 0k EoR—au- Jra0pad e

£ -t beroebroveire-to—er e eprior-toetheeflretivednim

9 olthig-mr,

1845.5. In an eminent domain proceeding a witness,

‘ otherwise qualifiad, may testify with respect to the value
of the real property ineludifig the improvements situated
thereon or the value of any interest in real property to be
TOBE taken, and may testify on direct examination as to his lnow-
REPEAIED ‘| < ledge of the amount paid for comparable property or property
' interestss. In rendering his opinion as to hipghest and best
use and market wvalue of the property sought to be condemmed
the witness shall be permitted to consider and give evidence
as to the nature and value of the improvements and the charsacter

- of the exdsbing uses being made of the properties in the
genaral vacinity of the property sought to be condemned.
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LETTER OF TRANSMITTAL

To BHis Excellency Edmund G. Brown
Governor of California
and to the Legislature of California

The California Iaw Revision Commigsion was authorized by Resclution
Chapter 42 of the Statutes of 1956 to make a study "to determine whether
the law of evidence should be revised to coanform to the Uniform Rules of
Evidence drafted by the National Conference of Commissioners on Un:lform
State Iaws and approved by it at its 1953 anmial conference."”

The Commission herewith submits a preliminary report containing its
tentative recommendation concerning proposed Article VIE-A (Opinion
Evidence on Value of Real Property). The Uniform Rules of Evidence do
not contein an article on this subject. This report is one in a series
of reports belng prepared by the Commisaion, each report covering a
different article of the Uniform Rules of Evidence.

In preparing this report the Commission considered the views of a
Special Committee of the State Bar appointed to study the Uniform Rules
of Evidence.

This preliminary report is submitted at this time so that interested
persons will have an opportunity to study the tentative recommendation
and give the Commission the benefit of their comments and criticisms.
These comments and criticisme will be considered by the Commission in
formulating ite fipal recommendation. Communications should be addressed
to the California Iaw Revision Commission, School of iaw, Stanford
University, Stanford, California.

Respectfully submitted,

JOHN R. MCDONOUGH, JR.
Chairmen

March 1964
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TENTATIVE RECOMMENDATION OF THE CALIFORNTA
LAW REVISION COMMISSION
relating to
THE UNIFORM RULES OF EVIDENCE
Article VII-A. Op.inion Evidence on Value of Real Property

BACKGROUND

The Uniform Rules of Evidence (hereinafter sometimes designated as
"URE") were promuilgated by the National Conference of Commissioners on
Uniform State lLawse in 1953.1 In 1956 the Legislature directed the Law
Revision Commission to make a study to determine whether the Uniform
Rules of Evidence should be enacted in this State.

A tentative recommendation of the Commission on Proposed Article
VII-A (Opinion Evidence on Value of Real Property), consisting of Rules
61.1 through 61.56, is set forth herein. This article is not contained
in the Uniform Rules of Evidence, but it supplements Revised Article VII
{Expert end Other Opinion Testimony) of the Uniform Rules. See

Tentative Recomuendation relating to the Uniform Rules of Evidence:

Article VII. Expert and Other Opinion Testimony (Mimeographed draft

dated December 31, 1963).

Proposed Article VII-A deals with opinion testimonmy as to the value
of real property or an interest tharein. In brief, the proposed article
provides that ihe onlv direct evidence ¢. velue of real property is the

opinione of expert wilnzsozs and that such opinions may be based only on

1 a pamphlet cont2ining the Uniformn Rules of Bvidence may be obtained
from the National Conference of Commissioners on Uniform State Laws,
1155 Bast Sixtieth Street, Chicago 37, Illinois. The price of the
pamphlet is thirty cents. The Iaw Revision Commission
docs not have coples of this pamphlet available for distribution.

-1-
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factors that buyers and sellers in the market place take into consideration
to determine value. To glve some certainty to this basiec standard, the
proposed article lists certein factors that may be comsidered by an expert
witness when relevant and lists certain other factors upon which an opinion
cannot be based.

The proposed article is based, to a large extent, on a 1960 recom-

mendation and study made by the Commission. See Recommepdation and Study

relating to Evidence in Eminent Domain Proceedings, 3 CAL. LAW REVISION

COM{'YN, REP., REC. & STUDIES #-1--A-65 (1961). Semate Bill No. 205 was
introduced in 1961 to effectuate the Commission's 1960 recommendation.
The bill was passed by the lLegislature in amended form but was pocket
vetoed by the Governor. In 1963, Senator James A. Cobey introduced
Senate Bill No. 129 which was based on the 1960 recommendation of the
Commission. BSenate Bill No. 125 passed the legislature in amended form
but was pocket vetoed by the Governor.

The Commigsion has considered the objections made to its 1960
recommendation and has prepared Proposed Article VII-A with these objec-
tione in mind. Unlike the 1960 recommendation, the proposed article is
not limited to valuation of property in emlnent domain proceedings;
it appiies to all proceedings for the valuation of real property or an
interest therein except where another valuation procedure is provided
by statute.

The Commission tentatively recommends that Proposed Rules 61.1-

61.6 be enacted as the law in California.® In the material which follows,
the text of each proposed rule is set forth and 1s followed by a comment

setting forth the major considerations that influenced the recommendation

of the Commission.

2 The final recommendation of the Commission will indicate the appropriate
Code Section mumbers to be assigned to the proposed rules.

-
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RULE 61.1. DEFINITION OF "VALUE OF PROPERTY"

As used 1in Rules 61.2 to 61.5, inclusive, "value of property" me~r-

(2) In an eminent domain and inverse condemnation proceeding, ths
amounts to be ascertained under subdivisions 1, 2, 3, and & of Section
1248 of the Code of Civil Procedure.

(b) In other actions and proceedings, the value of real property

or an interest therein.

COMMENT

This definition makes Rules 61.1 to 61.5 applicable to the valuation
of real property, whether such veluation is made in an emipent domain
proceeding or in some other action or proceeding. Rules 61.1 to 61.5
do not apply to the valuation of personal property, nor do they apply
to the valuation of real property where some other statute contains
specific provisions governing the valuation of such property which exr:
inconsistent with Rules 61.1-61.5. See Rule 61.5.

It is important to note that Ruies 61.1-61.6 apply only to
proceedings conducted by a court. See Revised Rule 1{1k4) and Revised

Rule 2.

-3 Rule 61.1

|
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RULE 61.2, OPINIONS (F WITNESSES AS TO VALUE OF PROPERTY

(a) The value of property may be shown only by the opinions of
witnesses qualified to express such opinions and the owner of the property
ar property interest being valued, Such a witness may stete the facts and
date upon which his opinion is based, whether or not he has personal
knowledge thereof, for the limited purpose of showing the basis for his
cpinion; end his statement of such facts and data is subject to impeachment
and rebuttal.

(b) Nothing in this section prohibits a view of the property or the
admission of any other competent evidence (including but not limited to
evidence as to the nature and condition of the property and, in an eminent
domein yroceeding, the character of the improvement yroposed toc be constructed
by the pleintiff) for the limited purpose of enabling the court, jury or
referee to understand and apply the testimony given under subdivision (a);
and such evidence, except evidence of the character of the improvement
proposed to be constructed by the plaintiff in an eminent domain proceeding,
is subject to impeachment and rebuttal.

(e) In order to avoid unnecessary delay in the determination of the
issues at the trial, the court, in the exercise of its sound discretion,
mey prescribe reasonable limitations (1) on the number of comparable sales
or contracte, as defined in subdivision {b} of Rule 61.3, to which a witness
may testify on direct exemination and (2) on the extent to which a witness
may state on direct examination the other facts and data upon which his
cpinion is based. The cowrt may limit the extent or scope of eross-

examination as it does in other cases invelving opinion testimony.

Rule 61.2
-ll--n
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COMMENT

Subdivisions (a) and (b). Under subdivisions {a} and (b), a verdict

as to the value of property must be based on the opinions of gquaslified
valuetion withesses, that is, it must be within the range of the opinions
a8 to velue, The facts and data stated by a witness as the reasons for
his opinion do not hecome evidence in the sense that they have independent
probative value upon the lassue of market velue. Instead, they go only
to the weight to be accorded his opinion. This is existing law. E.g.,

City of Gilroy v. Filice, Cal. App.2d y , 3k Ccal. Rptr. 368, 376

(1963); People v. Hayward Bullding Meterials Co.) Cal. App.2d __, 28

Cal., Rptr. 782 (1963); So. San Francisco Unified School Dist, v. Scopesi,

187 Ccal, App.2d bs, 51, 9 cai. Rptr. 459, 46h {1960); Pecple v. Rice,

185 Cal. App.2d 207, 213, 8 Cal. Rptr. 76, 79 (1960); Redevelopment Agency

v. Modell, 177 Cal. App.23 321, 326-327, 2 Cal. Rptr 245, 2L8-249 (1960)
{Jury view of subject property not proper basls for verdict lower than

that shown by testimony of witnesses); People v. Nahabedian, 17l Cal. App.2d

202, 310, 340 P.2d 1053 {1559). See also People v. LaMacchia, 41 Cal.2d

738, 264 P.2a 15 (1953); People v. McCullough, 100 Cal. App.2d 101, 105-

106, 223 P.2d 37 {1950)}(Jury may not render verdict in excess of that shown

by testimony of witnesses). Cf. Los fmgeles County Flood Control Pist. v.

Mcilulty, 59 Cal.2d __ , 379 P.2d 493, 29 Cal. Rptr. 13 (1963).
Subdivision (a)} makes the owner of the subject property campetent to

glive an opinion as to the value of his property, whether or not he is generally

femiliar with such valuee. This is existing law. E.s., Long Beach City

E. S. Dist. v. Stewart, 30 Cal.2d 763, 773, 185 P.2d 585, 173 A.L.R. 249

(1947); Kitchell v. Acree, 216 Cal. App.2d __, __, 30 Cal. Rptr. 724 (1963);

-5 Rule 61.2
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Harold v. Pugh, 174 Cai. App.2d 603, 609, 345 P.2d 112 (1959); Kahn v.

Lischner, 128 Cel. App.2d 480, 487, 275 P.2d 539 (1954); City of Fresno v.

Hedstrcm, 103 Cal. App.2d 453, 461, 229 P.2d 809 (1951). BSee also Holt v.
Ravani, 221 Adv. Cal. App. 272 (1963){personal property).
Subdivision (a) permits the witness to state the matters upon which

his opinion is based, whether or not he has personal knowledge thereof.

Under the existing practice in California, the hearsay rule dces not prevent
a property valuation expert from stating the matters upon which his opinion
1s based; but, when the hearsay is entirely unsupported and completely
unreliable, the cowrt has the inherent power to prevent its use, A good

statement of the existing law is found in People v. Alexander, 21Z Cal.

App.2d 84, 95.96, 27 Cal. Rptr. 720, 725-726 (1963):

The specific question involved is whether in describing
comparable sales the witness may rely for the facts upon his

own investigation of records in the recorder's office, and in
the courts, the stamps upon deeds and the statements of those

who personally participated in the sales., The important
evidentiary point involved is whether or not the opinion of value
vhich the wiltness has given is sustained by proper reasons, From
a practical standpoint, if each person previously involved in
effecting comperable sales should have to be called to the stend
to establish the detailed facts of such sales, it would lengthen
litigation of this kind out of all reascn and would make it
almost impossible for the state or defending landowners to make

a proper showing as to valuation opinion within a reasonable time
and at reasonable expense. Therefore, within proper limits, facts
acquired by hearssy and used by a valuation expert in support of
his conclusion that certailn sales are comparable and therefore
furnish support for his opinion concerning value have been
customarily received in evidence in this state. 1In People ex
rel. Dept. of Public Works v. Donovan, 57 Cal.2d 34b, 352

[19 Cal. Rptr. U73, 369 P.2d 1], it is said:

"An expert may detail the facts upon which his concliusions or
opinions are based, even though his knowledge is gained from
ingdmissible or inaccurate sources. ([Citations omitted.}" The
evidencs here complained of was within the permissible scope defined
ty the authorities. It will be noted that this rule does not permit
hearsey evidence of the opinion of other perscns as to valuation.

. Rule 61.7
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In connection with this portion of subdivision (a), it should be noted
that Proposed Rule 57.5 is designed to provide protection to a party

who is confronted with an expert witness ﬁho is relying upon the opinion
or statement of some other person. Proposed Rule 57.5 will permit a party
to extend his cross-examinatidn into the underlying bases of the opinion
testinony introduced against him by calling the suthors of opinions and
statements relied on by adverse witnesses and cross-examining them con-
cerning the subject matter of their opinions and statements. See

Tentative Recommendation relating to the Uniform Rules of Evidence:

Article VII. Expert and Other Opinion Testimony (Draft of December 31,

1963), page 10.

Subdivision (a) also mekes it clear that the statement of the matters
upon vhich an opinion is based is subject to impeachment and rebuttal.
Since the opinion of the expert is only as sound as the reascns upon which
it is founded, reasongble crosg-examination to impeach the expert and
rebuttal evidence to show that the opinion is based on incerrect facl.
data is essential. This 1s the existing practice in California. 3See C.C.7.
§ 1872, retained by Revised Rule 58.5: expert "way be fully cross-exeminsl
on reasons for his opinion.

Subdivision (b). The trisl court in its discretion usually permits

the trier of fact to view the property being valued, CC.C.F. § 610; Laguna

Salada etc. Dist. v. Pacific Dev. Co., 119 Cal. App.2d 470, L77, 259 P.2d

498, 502 {1953). Subdivision (b) makes it clear that a viev of the property
is not precluded by subdivision {a}, but such view does not become evidence
in the sense that it has independent probative value upon the issue of

market value. This ig existing law. Redevelopment Agency v. Modell, 177
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v Cal. App.2d 321, 326-327, 2 Cal. Rptr. 245 (1660). oee also State v.
MeCuliougn, 100 Cal. App.2¢ 101, 10%, 223 P.26 37, &0 {(1950). (Contra,

County of San Diego v. Bank of America, 135 Cal. App.2d 143, 1h9, 286 P.2d

880, 833-884 (1955) (dictum),.

Subdivision (b} also makes it clear that subdivision (a) does not
affect the right to introduce evidence of the character of the improvement
preposed to be constructed by the plaintiff in an eminent domain case
and that the defendant in such a case is not permitted to impeach or
rebut evidence as to the character of the improvement proposed to be

contructed. See People v. Ayon, 54 Cal.2d 217, 5 Cal. Rptr. 151 (1960).

Under existing law, if the condemner makes structural slterations

or construction ehanges that were not planned at the time the award was made
and there are additional demages as a result, these may be recovered in an

inverge condemnation action. BSee People v. Ayon, supra. Cf, Bacich v. Board

of Control, 23 Cal.2d 343, 144k P.2d 818 (1943).

Subdivision (b) recognizes that testimony as to the nature and
character of the property is necessary if the trler of fact is to understand
and apply the testimony as to the value of the property. 'Both parties may
elicit on direct examinaticn the expert's description of such tangib;e
characteristics of the condemned property as physical condition, ge;iogy,
location, improvements, present use, use permits, title flaws, and tl;xe

present uses of other properties in the vielnity. BSee e.g., City of Los

Angeles v. Cole (1946) 28 C.2d 509, 518, 170 P.2d 928, 933-3k4; Santa Clara

County F. C. etc. Dist. v. Freltas (1960) 177 C.A.2d , , 2 C.R. 129,

131-32; Los Angeles County F. C. Dist. v. Abbot (1938) 2k c.A.2d4 728, 737,

76 P.2d 188, 193; see also C.C.P. § 1845.5." CONTINUING EDUCATION OF THE
BAR, CALIFORNIA CONDEMNATION FRACTICE 324 (1960).

Subdivision {¢). This subdivision permits the trial court to exercise

its sound discretion in prescribing reasonable limitstions on the facts and

-8~
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data that a witness may state on direcit examination. ©Since County of Los

Angeles v. Taus, 48 Cal.2d 672, 312 P.2d 680 (1957), ike California trial

courts appear to have only very limited discretion to exclude relevant
evidence in cases in which the evidence would formerly have been excluded
upon the ground that the probative value of the evidence was insufficient
to justify the amount of time necessary to present it or the potential
confusion of the issues. Dee discussion in CONTINUING EDUCATION OF THE BAR,

CALIFORNIA CONDEMNATION PRACTICE 335-337 (1960). But see; e.z., People v.

Stevenson & Co., 190 Cal. App.2d 103, 1l Cal. Rptr. 675 {1961); Los Angeles

County v. Bean, 176 Cal, App.2d 521, 1 Cal. Rptr. 464 (1959). Subdivision

{c) will not prevent a witness from stating on direct examination the
facts and data upon which his opinion is baged; but this subdivision will
permit the court, for example, to require the witness to select the five
or ten sales he considers most compareble to state on direct examination.
Subdivision {e¢) should be of assistance to the trial courts in their
effort to avold unnecessary delay in the determination of the issues in a
real property valuation case. The subdivision states the practice now

followed by some trial courts.
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RULE 61.3. FACTS AND DATA UPON WHICH OPINION MAY BE BASED

The opinion of a witness as to the value of property is admissible
only 1f the court finds that the oplnlon is based upon facts and dats
that a willing purchaser and a willing seller, dealing with each other
in the open market and with a full knowledge of all the umzes and purposes
for which the property is reasonably adaptable and available, would
take into consideration in determining the price at which to purchase
and sell the property or property intereet belng valued, which facte
and data must be relevant to the value to be eo ascertained and may
include but are not limited to:

(a) The price and other terms and circumstances of any sale or
contract to sell and purchase which ilncluded the property or property
interest being valued or any part thereof 1f the sale or contract was
freely made in good faith within a reasonable time before or after the
date of valuation.

{b) The price and other terms and circumstances of any sale of or
contract to sell and purchase comparable property if the sale or
contract was freely made in good faith within & reasonable time
before or after the date of valuation. Subject to subdivision {c)
of Rule 61.2, in determining whether property is comparsble, the court
shall permit the witnese a wide discretion in testifying to his opinion
as to which property the witness bellevee is comparable. In determining
vhether property is comparable, all factors affecting comparability
shall be taken into consideration, including but not limited to whether
such property is of the same or similar size to the property or property

interest being valued.

alQe
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{c) The rent reserved and other terms and circumstances of any
lease which included the property or property interest being valued or
any part thereof which was in effect within a reasonable tlme before
or after the data of valuvation, including but not limited to a lease
providing for a rental fixed by a percentage or other measurable portion
of gross sales or gross income from s businese conducted on the leased
property.

{d) For the purpose of determining the capitalized value of the
reasonable net rental value attributable to the property or property
interest being valued as provided in subdivision {e) or determing
the value of a leasehold interest, the rent reserved and other terms
and circumstances of any lease of comparable property if the lease was
freely made in good faith within & reasonable time before or after the
date of valuation, including but not limited to a lease providing for
a rental fixed by a percentage or other measurable portion of gross
sales or gross income from a business conducted on such property in
cases where the rentsl is customarily so fixed.

{e) The capitalized value of the reasonmable net rental value
attributable to the property or property interest being vailued, as
distinguished from the capitaliized value of the income or profits
attribvutable to the business conducted thereon, which may be based
on a consideration of (1) the reasonable net rental value of the land
and the existing improvements thereon and (2) the reasonable net remtal
value of the property or property interest if the land were improved
by improvements that would enhance the value of the property or property
interest for its highest .and best use. In determining reasonable net
rental value for the purposes of this subdivision:

-11- Rule 61.3
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(1) A witness may not base his calculation on an assumed rental
of hypothetical improvements on the property or property interest being
valued, nor shall any evldence of income from hypothetical improvements
be sdmissible for any purpose, i1f the party on whose behalf the witness
ig called has, or intends to have, any witness testify regarding any
comparable sales or contracts, ag defined in subdivision (b). This
paragraph does not apply where the sole purpose of basing the capital-
ization on hypothetical improvements is to rebut a capitalization of
hypothetical improvements used by an opposing party.

(2) A witness may not base his calculation on an assumed rental
under sn assumed lease which is fixed by a percentage or other
measurable portion of gross sales or gross income from a business on
the property or property interest being valued unless rentals of property
for that kind of business are customarily so fixed.

(£f) The value of the property or property interest being valued
a8 indicated by the value of the land together with the cost of replacing
or reproducing the existing improvements thereon, 1f the improvements
enhance the value of the property or property interest for its highest
and best use, less whatever depreciation or obsolescence the 1lmprovements
have suffered.

(g} The nsture of the improvements on properties in the general
vicinity of the property or property interest being valued and the
character of the existing uses being made of such properties.

COMMENT
Rule 61.3 states the matter upon which an copinion as to the value

of real property, on an interest therein, may be based. Rule 61.3

~12- Rule 81.3
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should be considered in connection with Revised Eule 57 which permits
the witness to state on direct examination thke reasons for his opinion
and the ratter upon which it is based and permits the judge to require
that the witness states the matter upon which his cpinion is based

before testifying in terms of opinion. See Tentative Recommendation

relating to the Uniform Rules of Evidence: Article VII. Expert and

Other Opinion Testimony (Draft of December 31, 1963), page 9.

Prior to County of Los Angeles v. Faus, 48 Cal.2da 672, 312 p.2d

680 (1957), the witnese in an eminent domain case was not permitted
to state on direct examination the matter upon which his opinion was
based. The Feus case held that the witness was permitted to state on
direct examination the comparable sales upon which he based his opinicn.
The extent to which the Faus case permits the witness to state other
valuation date on direct examination is not clear. Revised Rule 57
will meke it clear that the witness may state the reasons for hie
opinion and the matter upon which it is based on direct examination.
Revised Rule 57 is, of course, subject to Rule 45; and, in a property
valuation case, also is subject to subdivision (c) of Rule 61.2.

The uncertainty created by the Faus case as to the valuation
evidence admissible on direct examination will be eliminated by
Revised Rule 57. Moreover, that rule will eliminate the situation
that existed prior to the Faus case {and still exists in some trial courts)
whereby 1t was necessary for a party to attempt to get his valuation
data into evidence through crosa-~examination of the adverse party’s
witnesses. Thus, prolonged cross-examination was generated as parties

attempted to introduce evidence through indirection that they could not

-13- Rule 61.3
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introduce directly. Under this system, the witness principally relying
upon rarticular data never was given the cpportunity to exglain its
relevance--he was always asked about the data that supported the adverse
rarty’'s case. Insofar as the Faus case declared that sales evidence is
admissible on direct examination, it has expedited the admission of

this data. Revised Rule 57 will make it clear that the same rule is
applicable to all valuation date. The rule does not make any nevw
evidence admissible--it merely provides that what is admissible may be
shown on direct examination by the witness who relied on it., Thus, no
additional time should be required to prepare the case for trial. In
fact, by permitting the evidence to he introduced at the trial in an
orderly manner, Revised Rule 57 may actually expedite the preparation of
a case for presentation. Accordingly, by substituting a direct method
for the lntroduction of relevant evidence for an indirect method, by
eliminating the uncertainty concerning the admissibility of this evidence
on direct examination, Revised Rule 57, together with Rule 61.2{c) and
61.3(b), should shorten trial time and will result in better Informed
Juries.

Introductory clause. In formulating and stating his opinion as

to the value of property, the witness should be permitted to rely on

and testify concerning any matter that a willing, well-informed purchaser
or seller would take intc consideration in determining the price at which
to buy or sell the property. This basic standard is set ocut in the
introductory clause of Rule 61.3. Since the trier of fact is trying to
determinine the "market" value of the property, it should consider the
factors that would actually be taken into account in an arm's length

transaction in the market place.
-1h- Rule 61. 3
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To give some certainty to the basic standard set out in the
introductory clause of Rule 61.3, subdivisions (a) through (g) of
Rule 61.3 list certain factors that may be considered by the witness

when relevant and Rule 61.k4 lists certain other factors upon which an

opinion cannot be based. For example, in modern appraisal practice,

there are three basic approaches to the determination of wvalue. These
involwve consideration of the sales prices of compsrable property and

other market data, the capltalization of the income attributable to

the property, and the cost of replacing or reproducing the improvements

on the property less deprecistion and cbsolescence, In Rule 61.3, specific
recogniticn is given to these methods of appraising property for they

are relied upon extensively to determine market value outside the
courtrocm.

Subdivision {a). This subdivision permits the witness to consider

sales or contracts to sell and purchase the subject property 1f the

sale or contract was freely made in good faith within a reasonable
time before or sfter the date of valuation. If the sale is not too
remote in time gnd is one freely made in the open market, there 1s no
reason why the witness should not be permitted to comsider it in fofming
his oplnion as to the value of the property.

Subdivision {a} states the established rule for sales made before

tne date of valuation. E.g., Los Angeles County Flood Control Dist.

v. Mclulty, 59 Cal.2d  , 379 P.2d 493, 29 Cal. Rptr. 13 (1963);

Fatwell v. Beck, 41 Cal.2d 128, 134, 257 p.2d 643 (1953); Ragdasarian v.

Gragnon, 31 Cal.2d T4k, 755-759, 192 P.2d 935 (19458); Harold v. Pugh,

174 Cal. App.2d 603, 609, 345 P.2d 112 (1959). See also County of
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Los Angeles v. Bean, 176 Cal. App.2d 521, 1 Cal Rptr. 464 (1559)

(cross-examination of owner as to prior sale of subject property).
Although the California law is scmewhat unclear, there 1s some
suthority permitting the witness to consider a sale of the subject

property made after the date of valuation. Royer v. Carter, 37 Cal.2d

655, 548, 551-552, 233 P.2d 539 (1951). Cf. County of Ios Angeles v.

Hoe, 138 Cal. App.2d Th, 79-80, 291 P.2d 98 (1955) (sale of comparable

property); Hayward Union H.S. Dist. v. Iemos, 187 Cal. App.2d 348, 351,

9 Cal. Rptr. 750 (1960) (use of comparable property after date of
valuation). See generally CONTINUING EDUCATION OF THE RAR, CATIFORNIA
CONDEMNATION PRACTICE 332-333 (1960).

Subdivision {b). Thie subdivision permits the witness to consider

sales or contracts to sell and purchase comparable property if the
sale or contract was freely made in good faith within a reasonable
time before or after the date of valuation. This is established law.

E.g., Couhty of Los Angeles v. Faus, 48 Cal.2d 672, 322 P.2d 680 {1957);

County of Los Angeles v. Hoe, 138 Cal. App.2d Th, 291 P.2d 98 (1955)

(held proper to refuse to strike testimony of witness who relled on the
price pald for comparable property seven months after the date of
valuation). See CONTINUING ETUCATION OF THE BAR, CALTFORNIA CONDEMNATION
PRACTICE 331-335 (1960).

Subdivision (b) also provides that the witness is to be granted
considerable freedom in determining which property is comparable. If
the witness reasonably believes property is comparable, the court should
vermit him to base his opinion on a sale or contract to sell and purchase

such property, subject, of course, to the discretion of the court under

-16- Rule €l.3
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Rule 61.2{¢) to limit the number of comparable sales that may be

stated on direct examination, This provision of subdivision (b) will
change the rule of the Faus case, supra, under which the trial judge
mist initially determine the question of comparability of the market
apd the properties for the purpose of admitting or excluding the
evidence of comparable sales. As indicated in Faus, "[m]anifestly, the
trial judge in applying so vague a standard [the standard set out in
Fausl} mast be granted a wide discretion.” 18 ¢.2d at 678, 312 p.2d

684. The result of the Faus case has been that condemnation trials have
been lengthened, sometimes as much as several days. Although this
result has not ensued sclely from the fact that the trial court mst
determine initially for each sale whether the property was comparable,
this requirement has been a factor in lengthler trials. The proposed
changed will not prevent the court from execluding sales of property
wrere the property or market obvicusly is not comparable, but it will

do much to eliminate the time now consumed by the reguirement that

the trial judge rule on the comparability of each sale under the vague
standard of the Faus case. Moreover, the right given the trial judge
under Rule 61.2(c) will permit him to restrict the number of comparable
sales that may be stated on direct examination. Thus, the proposed
provision will permit the expert to select those comparabie sales he
will state on direct examinstion without running the risk that the
particular trial judge will be unduly striet in his interpretstion of
what constitutes comparable property. For those sales that are not
obvicusly not comparable, the trier of fact, whether judge or jury, must
ultimately weigh the probative value of the comparable property's selling

price for the purpose of weighing the witness' opinion testimony.
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The net result of this provision of subdivision (b) and of Rule 61.2(c)
should be ta reduce the amount of time consumed in property valuation
trials.

Subdivision (b) also states that all factors affecting comparability
are to be considered in determining whether property i1s ccmparable,
including whether the property thought to be comparable is of the same
or similar size to the subject property. Although the Faus case did
not speclfically irention size as a factor in determining comparability,
this 1s a factor taken into account 1n determing compsrability. See
CONTINUING EDUCATION OF THE BAR, CALIFORNIA CONDEMNATION PRACTICE 333
{1960), The significance of the factor will depend, of course, upon

the elrcumstances in the particular ease. See Covina Union High School

Dist. v. Jobe, 174 Cal. App.2d 340, 349-350, 345 P.24 78, 84 (1959)

(Where there was no sale of similar size and zoning to the property
being valued, the trial court did not abuge Its discretion by admitting
into evidence congiderably smeller sales of different zoning).

Subdivision {(¢). This subdivision permits the witness to consider

the rentsl income from the subject property in forming his opinion as
to its value. "[I]t is the general rule that income from property in
the way of rents is a proper element to be considered in srriving at
the measure of compensatlon to be paid for the taking of property.”

People v. Dunn, 46 Cal.2d 639, 641, 297 P.2d 964, 966 (1956). This

information is essential in determining the capitelized value of the
reasonable rental income from the subject property and in determining
the value of a lease on the subject property. And in an eminent domain

case, & lease of the portion of the parcel not taken, whether made
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before or after the date of valuation, would be significant in determining
damage or benefit to the part remaining.

Subdivision (c¢) is limited to rental income (as distinguished
from the income or profits attributable to a business conducted on
the property). Evidence of profits derived from a business conducted
on the property has been traditionally considered too speculative,
uncertain, and remote to be considered in determining market value.

People v. Dunn, 4 Cal.2d 639, 641, 297 P.2d 964, 966 (1556) (dictum).

This limitation on the factors a witness may consider has heen
criticized. E.g., CONTINUING ECUCATION OF THE BAR, CALIFORNIA CONDEM-
NATION PRACTICE U5-47 (1960); 3 CAL. LAW EEVISION COMM'N, RER, REC.

& STUDIES, A-55--A-60 (1961). Cf. People v. Alexander, 212 Cal. App.2d

84, 27 Cal. Rptr. 720 {1963) {although the income or profits that might
be obtained from devoting land to a particular use is not a proper
megsure of compensation, the jury may consider profitability of a
particular actual or proposed use in arriving at the highest and best
use of the property).

Although subdivision (c) does not suthorize the witness to consider
the profits from a business in forming his c¢pinion, it makes clear that
he mway consider a lease on the subject property where the rental is
fixed by a percentage or other measurable portion of gross sales or
gross income from & business conducted thereon. Although the element
of perscnal mgnagement is a factor that may have some effect on the
amount of rental received under such a lease, this type of lease repre-
sents a major trend in modern real estgte transactions. Winner, Rules

of Evidence in Eminent Domain Cases, 13 ARK. L. EEV. 10, 20 (1958-53).
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Buyers and sellers know the potential business volume for a given
location and know that any good management can reach that volume. If
leases based on a percentage of gross receipts were exciuded from
consideration, many leases entered into in the open market could not

be considered in the courtroem . In People v. Frahm, 114 Cal. App.2d

61, 249 P.24 588 (1952), evidence of a rental based on & percentage of
grosg profits was held admlssible. In a more recent case, the trial
court admitted figures of gross receipts on a month-to-month lease as e

basis for proving market value. People v. Stevenson & Co., Case No.

705457 (Parcels 24 & 2B) {Superior Ct ILos Angeles County, Aug. 1959).

Subdivision (d}. Subdivision (d) permits the witness to consider

the rent reserved and the cther terms and circumstancés of any lease of
comparable property freely made in good feith within a reasonable time
before or after the date of valuation. This information is significant
in Jetermining the reasonable rental value of the subject property--
information which is needed in using a capitalization of income approach
and in determining market wvalue of a leasehold interest.

Subdivision (d) mskes it clear that the witness may consider
leases of comparable property where the rental is fixed by gross receipis

from a business on such property in cases where the rental is customarily

80 flxed. This limitation will restrict the consideration of gross
receipts leases of comparable property to those cases where such leases
are the best available evidence as to the fair rental value of the
subject property.

Take a concrete example. Assume that the highest and best use for

a particular corner lot is & gas station. If the Standard Cil Company
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spproached the owner of the lot to lease 1t for a gas station, the
company would take into esccount traffic studies indiceting with reason-
able accuracy the amount of gas which could be sold at the statlon.
This would indicate to the company the estimated revemue from the
station and, hence, the amount that could profitably be Invested in
the station. On the other hand, if a prospective purchaser of the land
approached the owner, the purchaser, too, might consult experts to
determine the amount of rental income that could be derived from a
lease for & gas station. The rentals in leases of this nature are, in
many ereas, now customarily fixed by a percentage of the gross receipts.
Neither the Faus case nor any (alifornia case reported since that
time deals specifically with the question of the admiesibllity of come
parable rents for the purpose of indicating the value of & leasehold
interest. Code of Civil Procedure Section 1845.5 appears to sanction
the use of comparable rentale for this purpose in eminent domeln cases.
But, although 1t would be the best type of evidence, Californis trial
courts apparently seldom permit comparable rentals to be used in determining
reasonable rentel value for the purpose of a capltalization of income
apprcach. Compare CAL. IAW REVISION CCMM'N, RFP., REC. & STUDIES A-36
(1961) with CONTINUING ELUCATION OF THE BAR, CALIFORNIA CONDEMNATION
PRACTICE 33 (§ 2.21), b5-47 (§§ 3.10, 3.13) (1960). The holdinge in
People v. Dunn, 46 Cal.2d 639, 297 P.2d 964 {1956) (capitalization of

income) and People v. Frahm, 11% Cal. App.2d 61, 249 P.2d 538 (1952)

(valuation of lease) give some indication that existing law permits a
witness to consider the type of evidence covered by subdivision (&).

But, whether or not this subdivision changes existing law, the rule it
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states is essential 1f the value of property determined in a court is
to reflect the value of property determined in the mwarket place.

Subdivision (e). This subdivision makes it clear that the witness

way, when 1t is relevant, base his opinion of value upon & conslderation
of the capitalized velue of the ressopsble net rental value of the
property being valued. He may not, however, base his opinion on the
capitalized value of the income or profits attributable to the business
conducted on the property. BExcept in the very umusual case where the
party calling the witness contends that there are no comparable sales,
the witress 1s restricted to capitalizing the reasonable net rental value

of the property as it exists.

Under existing law, a witness may base an opinlon upon the
capitalized value of the reasonable net income from the property being

valued. People v. Dunn, 46 Cal.2d 539, 297 P.2d 964 (1956). The change

in existing law, 1f any, would result from the recommendation of the Coms

misslon that the witness be permitted to state on direct examination'the
matters upon which he based his opinion. See Tentative Recommendation

relating to the Uniform Rules of Evidence: Article VIL. ZExpert and

Other Opinion Testimony (Draft of December 31, 1963), rage 9.

In County of los Angeles v. Feus, 48 Cal.2d 672, 312 P.2d 680 (1957),

the cases holding that the witness could not state the reasona for his
opinion on direct examination were overruled. The overruled cases
involved evidence of income from the property as well as sales, even
though the Faus case itself involved only sales. Despite the fact that
all authorities for the exclusion of a cepitalization of income study on

direct examination eppear to have been overruled, the existing practice
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in California varies among the variocus trial courts: Scme permit a
capitalization study to be stated on direct examination; others restrict
the extent to which such & study may be stated on direct examination.
CONTINUING ECUCATION OF THE BAR, CALIFORNIA CONDEMNATION PRACTICE 303-306
(1960) suggests that a capitalization of study may be presented on

direct examination. See e.g., S111 Propertles, Inc. v. OMAG, Inc. -

Cal. App.2d - 33 Cal. Rptr. 155 (1963) (evidence as to business profits

or losses admissible in a non-eminent domsin case); Clty of Cakland v.

Partridge Cel. App.2d ___, 29 Cal. Rptr. 388, 391-392 (1963); People

v. Hayward Puilding Materials Co., Cal. App.2d ___, 28 Cal. Rpbr. 782 (1963)

8ee also De:Iuz Homes, Inc. v. County of San Diego, 45 Cal.2d 546, 290 P.24

54% (1955)(use of capitalization approach in sssessment for property tax).
Subdivision (c) of Rule 61.2 permits the trial court to exercise

ite sound discretion in prescribilng reasonsble limitations on the facts
and data that a witness may state on direct examination. This provides
ample protection in cases where the detailed presentation of capital-
ization study on direct examination would niot justify the ammount of time
necessary to present it or would unnecessarily confuse the triler of
fact.

Paragraph (2) of subdivision {e) provides that a witness may not
base his capitalization study on an assumed rental under an aessumed
lease which is fixed by a percentage of gross receipts from a business
conducted on the property unless rentals of property for that kind of
business are customarily so fixed. See the comment to subdivision (d)
for a discussion of the desirabllity of permitting consideration of

gross recelpts leases in appropriate cases. In People v. Frahm, 11k
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Cal. App.2d 61, 245 P.2d 588 (1952), it was held that a witness may
tase his opinion of the value of property upon & reasonable rental
income fixed by a percentage of the gross receipts, and for this purpose
evidence of a gross receipts lease may be offered in evidence. In the
Frahm case, the court permitted an expert to testify not only to the
existing income from the lease, but also to what the reasonable rental
income would be from a bypothetical lease if the property were then
leased at prevailing market prices.

Although the mathematical delicacy of the capitalization study is
well known, such a study is still one of the primary considerations of
buyers and sellers in the open market and should not be excluded from
court valuation procedures where the trier of fact is seeking to determine
the price which would be fixed in an copen market transaction. Where a
capitalization study is manifestly illogical and unressonable, the court,
in the exercise of its discretion, may etrike it from the record as
speculative. Where there are substantial varlances in such studies, still
within the realm of resson, it is within the province of the trier of
fact to consider the credibility of the respective witnesses. With the
very stringent limitations it provides on the use of capitalization of
income from hypothetical improﬁements and on consideration of gross
receipts leases, subdivision (e} provides a desirable certainty that
does not now exist.

Subdivision (f)}. This subdivision permite the witness to consider,

when relevant, a summation study {reproduction less depreciation) in
forming his opinion of the value of improved property. This is the third

of the major methods of ascertaining the value of property, the other

ol ' Rule 61.3
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two being the comparable sales spproach and the capltelization of the
reasonable net rental value approach.

Perhaps because of its apparent simplicity, the majority of the
Jurisdictions have admitted reproduction evidence for the purpose of
proving market value. See 5 NICHOLS, EMINENT DOMAIN 24k (24 ed. 1950);
2 ORGEL, VALUATION UNDER EMINENT COMAIN 9-10, 56 (2d ed. 1953); Winner,

Rules of Evidence in BEminent Domain Cases, 13 ARK. L. EREV. 10, 21

(1958-59). The California courts, representing s distinet minority,
often summarily exclude such data on direct examination except in those
instances when there would be no feasible alternative--particularly
in situations in which the property involved is service type and is

not ordinarily bought and sold on the market. Compare City of QOakland

v. Partridge, Cal. App.2d ___ , 29 Cal. Rptr. 388 (1963) (excluding

sunmetion study ae not applicable in the particular case) with City of

Los Angeles v. Klinker, 219 Cal. 198, 25 P.2d 826 {1933). See Joint

Highway Dist. No. § v. Ocean Shore R. R., 128 Cal. App. 743, 18 P.2d 413

(1933) for possible distinction. For discuesion and aralysis, see 3
CAL. LAW BEVISION COMM'N, REP,, REC. & STUDIES A-61--A-65 (1961). See

also Annot., Eminent Domain-~Value--Cost, 172 A.L.R. 236, 255-56 {1948).

The effect of the Faus case on the apparent California rule is rot clear.
If the expert bases his opinlon upon & consideration of s sum~
mation study, he should be permitted to state the study on direct
exanmination, subject, of course, to the power given the trial court
under Rule 61.2(c) to limit the amount of detail that may be stated on
direct examination. If the withess is clearly wrong or on weask ground

in relying on a summation study, this can be shown on cross~examination.

~20~ Rule 61.3
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And 1f such methodology is clearly inapplicable, the court may exclude

such study &8 not relevant.

Subdivision (g). This subdivislon permits the witness to consider

the nature of the Improvements on properties in the general vicinity of
the property being valued and the character of the exlsting uses being
made of such properties. This is relevant, for exasmple, in determing
the highest and best use of the property being valued. Subdivision (g)
states existing law as found in Code of Civil Procedure Section 1845.5.

See also Hayward Union High School Dist. v. Lemos, 187 Cal. App.2d 348,

9 Cal. Rptr. 750 (1960) (uses of comparable property after date of

valuation may be considered).
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RULE 61.4. FACTS AND DATA UPON WHICH OPINION MAY NOT BE BASED

Hotwithstanding the provisions of Rule 61.3, the following matter
is not a proper basis for an opinion on the wvalue of property or an
interest therein:

(a) The price cr other terms and circumstances of an acquisition of
property or a property interest if the acguisition was made by a public
entity for a public use for which property may be taken by eminent domain.

{b) The price or other terms and circumstances of any offer made
between the parties to the proceeding to buy, sell or lease the property
or property interest being valued, or any part thereof.

{¢) The price at which an offer or opticn to purchase or lease the
property or property interest being valued or any cther property was made,
or the price at which such property or interest was opticned, offered or
listed for sale or lease, unless such option, offer or listing is
introduced by & party as an admission of another party to the proceeding;
but nothing in this subdivision permits an admission to be used as direct
evidence upon any matter that may be shown only by opinion evidence under
Rule 61.2.

{d) The value of any property or property interest as assessed for
taxation purposes, but nothing in this subdivision prchibits the considera-
tion of actual or estimated taxes for the purpose of determining the
reasonable net rental value attributable to the property or property
interest being valued.

{e) An opinion as to the value of any property or property interest

cther than that being valued.
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— {f) The influence upon the value of the property or property interest
— being valued of any noncompensable items of value, damage or injury.
(z) The capitalized value of the incame or rental from any property

oxr property interest other than that being valued,

COMMENT
Rule 61.4 states certain matters that are not a proper basis for an
opinion on the value of property or an interest therein, This rule should
be considered in connection with Revised Rule 56(3) which states:
(3) The opinion of a witness msy be held inadmissible or
may be stricken if the Jjudge finds that it is based in whole or
in significant part cn matter that is not a proper bvasis for such

an opinion. In such cese, the wilness mey then give his opinion
after excluding from consideration the matter deiermined to be

improper.
Revised Rule 56(3) states existing law. BSee Tentative Recommendation

(:: relating to the Uniform Rules of Evidence: Article VII. Expert and Other

Opinion Testimony (Draft of Decembver 31, 1963), pages 7-8.

Subdivision (a). This subdivision requires the witness to exclu’.

from his congideration sales of comparable property to persons that could
have gequired such property by condemnation. This will change existing
Califorrie law. California, contrary to the welght of autheority, allows
such sales to be considered if sufficlently voluntary. See 3 CAL, LAW

REVISION COMM'N, REP,, REC. & STUDIES A-38 (1961); People v. City of los

Angeles, Cal. App.2d , 33 Cal. Rptr. 797, S04-805 (1963).

A sale to a perscn having the power of condemmation does not invelve a
willing buyer and a willing seller. The costs, risks and delays of litigation

are factors that often affect the ultimate price. These sales, therefore, are

-28-
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not sales in the “open market" and should not be considered in a determination -
of market value. - Moreodver, sales to condemmers often involve partial takings.

In such cases valld comparisons are made more difficult becauae of the difficulty

in allocating the compensation between the value of the part taken and the
severance damage or benefit to the remainder. Thus, to permit the considera-
tion of sales to condemners introduces "aggravating and time consuming
collateral issues tending to promote confusion rather than clarity." Blick

v. Ozaukee County, 180 Wis. 45, 48, 192 N.W, 380, 381 {1923). The limited

number of times that such a sale can be labeled "voluntary,” the complexity
and strong possibility of prejudicing the condemnee when severance damages
are involved in the taking of either the subject or comparable property,
and the greatly increased amcount of time and confusion inveolved in
presenting thls evidence, as compared to a normal sale, all combine to
favor the execlusion of such sales.

Subdivision (b). Subdivision (b} requires the witness to exclude

from his consideration any offers between the parties to buy or

~gll the property being valued.-  Pretrial setilement would

be greatly hindered if the parties were not assured that their offers
during negotiatione are not evidence against them. Such offers should
be excluied under the general policy of excluding evidence of an offer to
compromise impending litigation. Subdivision (b} is consistent with
Revised Rule 52 {which would change the existing California law under
which statemente mede during settlement negotiations mey be used as

admissions)}. See Tentative Recommendation relating to the Uniform Rules

of Bvidence: Article VI, Extrinsic Policies Affecting Admissibility {Draft

of December 31, 1963), pages 27-28.

=28~
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Subdivision (c)}. Under this subdivision, offers or options to buy or

sell the properiy teingz walued or any cther property Ly cr to third perscns
should not be congidered on the guestion of value except to the extent that
an offer to sell by the owner of the property being valued constitutes an
admission.

Ural offers are often glibly made and refused in mere passing conversa-
tion. 3Because of the Statute of Frauds such an offer cannot be turned into
a binding contract by its acceptance. The offerer risks nothing, therefore,
by making such an offer and there is little incentive for him to meke a
careful appraisal of the property before speaking. Thus an oral offer will
often cast 1little light upon the guestion of the value of the property.
Another objection to permitting oral offers to be considered ie that they
are easy to fabricate.

An offer in writing in such form that it could be turned into a
binding contract by its acceptance is better evidence of wvalue than an
oral offer. But written offers should not be considered because of the
range of the collateral inguiry which would have to be made to determine
whether they were an accurate indication of market value. Such an offer
should not be considered if the offerer desired the property for some
personal ressons unrelated to its market value, or if, being an offer to
buy or sell at a future time secured by an option, it reflected a
speculative estimate rather than present value, or if the offerer lacked
the necessary resources to complete the transaction should his offer be
accepted, or if it was subject to contingencies. HNot only would the
range of collateral lnquiry that would be necessary to determine the
validity of a written offer as a true indication of value be great, but

-30-
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it would frequently be very difficult to make the inquiry because the
offerer would not be before the court and subject to cross-examination.

In view of these considerations and the fact that the value of such
evidence is slight, offers should be excluded entirely from consideration
as a basis for determining market value except that an offer to sell which
constitutes an admission should be admissible for the reasons that admisszions
are admissible generally,

The existing California law on vwhether offers to buy or lease the
subject property or comparable property is not clear. One writer has
suggested that the trend appears to be to admit on direct examination
offers to buy or lease the subject property as one of the reasons for the
witness' opinion of value. On the other hand, he states that offers to
buy or sell comparable property are probably inadmissible on direct examina-
tion. CONTINUING EDUCATION CF THE BAR, CALIFORNIA CONDEMNATICON FRACTICE
338-339 (1960)., Compare with 3 CAL, LAW REVISION CQiM'N, REP., REC. &

STUDILS A~41--A.47 (1961). See alsoc Mears v. Mears, 1850 Cal. App.2d 438h,

505, 4 Cal. Rptr. 618, 631 (1960} (dictum).
Subdivision (c¢) states existing law insofar as it permits a witness
for an adverse party to consider the owner's offer to sell vhen it

constitutes an admission. People v. Ocean Shore R.R., 32 C.2d 406, 196

P.2d 570 {1948), affirming 181 P.2d 705, 728-729 (1947); Hull v. Sheehan,

108 cal. App.2d 804, 805, 239 P.2d 70k, 705 (1952). But see State v. Murray,

172 Cal. App.2d 219, 229, 342 P.2d 485, 4ol (1959) (dictum). However,
consistent with Rule 61.2, subdivision (c) provides that.such an offer to

sell is not independent evidence of wvalue ypon which a verdict may be

tased; 1t goes merely to the weight to be given to the oplnion of the witness.
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Subdivision {d). This subdivision regquires the witness to exclude

assessed valuation for taxation purposes from his consideration in forming
his opinion as to the value of property. The assessed value of property
is merely another person's--the assessor's~-opinion of its value. In many
instances the assessed value is not current and does not reflect recent
market changes. And it is well recognized that property is usually
assessed for purposes of taxation at far below ite market value. For a
comprehensive discussion, see 3 CAL. IAW REVISION COMM'N, REP., REC. &
STUDIZS H-4B--H-50 (1961).

Under existing law, assessed value is not a proper basis for an opinion,
but older cases permitted the witness to be cross-examined on assessed
valuation to test his knowledge of and familiarity with the property.

Central Pac. Ry. v. Feldman, 152 Cal. 303, 310, 92 Pac. 849, 852 (1907).

Cf. Stroman v. Lynch, 91 Cal. App.2d 406, 409, 205 P.2d 409 (1943). In

receni years, more and more courts have criticized the admission of
agsessed valuation even for limited purposes, and it probably is no longer
a proper inguiry on cross-examination. CONTINUING EDUCATICN CF THE BAR,
CALIFORNIA CONDEMNATION PRACTICE 262-263, 310 (1960).

Cubdivision {e). This subdivision states that a witness mey not base

his opinion upon an opinion as to the value of any ﬁroPerty other than that
being valued. COpinions as to the value of camparable property should be
excluded from consideration because their consideration would reguire the
determination of many other collateral guestions involving the weight to

be given such opinions which would unduly prolong the trial. Opinion
evidence on value should be confined to opinions of the value of the property

being valued. This is existing law. E.g., Sacramento and San Joagquin
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Drainage Dist. v. Jarvis, 51 Cal.2d 799, 336 P.2d 530 {(1959); People v.

Alexander, 212 Cal. App.2d 84, 27 Cal. Rptr. 720 (1963) (opinion based on

opinion of another person as to value). Cf., People v. Johnson, 203 Cal.

App.2d 7lz, 22 Cal. Rptr. kg (1962).

Subdivision (f). This subdivision requires that the witness exclude

from consideration in forming his opinion as to value the influence upon
the wvalue of the property of any noncompensable items of value, damage, or
injury. Evidence of value, damage or injury based on noncompensable elements

is not a proper basis for an opinion under existing law. E.g., Sacramento

and San Joaguin Drainage Dist. v, State Reclamation Board, Cal. App.2d

, 29 Cal. Rptr. 847 (1963).

Subdivision (g). This subdivision is a specific example of the kinds

of matters excluded from consideration under subdivision (e). The
capitalized value of the income or rental from any property other than
thet being valued would regquire the determination of many collateral

quesiions which would unduly prolong the trial.

~33-
Rule &1.4

MJIN 1051

|

L



RULE 61.5. APPLICATION OF RULES 61.1 To 61.%

Except &g otherwise provided by statute, Rules 61.1 to 61.4,
inclusive, apply to the cdetermination of the value of property in any
action or proceeding.

COMMENT

Rule 2 restricts the Uniform Rules=--including Article VII-A
{Rules 61.1-61.6)--to proceedings conducted by a court; Rule 61.1
limits Article VII-A to proceedings for the valuation of real property
or an interest therein; Rule 61.5 rakes it clear that Rules 61.1 to
61,4 apply only to the extent that some other applicable statute does
not contain inconsistent provisions. Thus, the proposed rules will
provide one uniform set of principles that will apply in all court
proceedings for the valuation of real property or an interest therein
unless the Legislature by statute has determined that different rules

are to apply in the particular case. See, for example, City of North

Sacramente v. Citizens Utilities Company, Cal. App.2d : 32

Cal. Rptr. 308 (1963) {condemmation of property of public utility under
special procedure provided by Public Util. Code § 1LO1 et seq.).

Obviously, the new provisions will be most used in eminent domain
and inverse condemnation proceedingse. But the principles contained in
the new provisions are sound for all court proceedings which are governed
by principles of valuation contained in judicial decisions (as distinguished
from those governed by valuation principles set ocut In special statutory
provisions). For example, the new provisions will be used in cases involv-
ing fraud in the sale of real property. Civil Code Section 3343 provides

in pert: "Cne defrauded in the purchase, sale or exchange of property is
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entitled to recover the difference between the actual value of that with
which the defrauded perscn parted and the actual value of that which he
received, together with any asdditional damege arising from the particular
transaction.” The "actual value" referrsd to in Section 3343 is given its

ordinary meaning--market value. BDagdasarian v. Gragnon, 31 Cal.2d Tik, 753,

192 P.2d 935 (1948) ("neither scund policy hor business custom suggest

that the words 'actual value'! as used in Section 3343 should be construed
differently Ifrom the identical languapge in the eminernt domain statutes.

No California cases have been found which are contrary to this interpretation“}.

"market wvalue” in cases

The new provisions will also apply to determine
involving permanent injury to land or improvements. '"‘The different kinds
of real property and varying types of injury maske it unwise to establish
a fixed rule governing damages, and consequently a number of alternative

theories are applied. (Citations omitted. ] However, thes basic and normal

rule uses diminution in value as the measure, i.e., the difference between

the market value of the land befcre and after the injury. [Emphasis in original.l"
2 WITKIN, SUMMARY OF CALIFORNIA LAW 1630 (1960).

On the other hand, the proposed article will not apply, for example, to
assessments of taxable property by the assessor because the review of the
assessor's decisions is by the County Board of Equalizaticn, not by a court.

The board acts Judieially, and "the board's decision in regard to specific
valuations and the methed of valuation employed are . . . reviewable only
for arbitrariness, abuse of discretion, or failure to follow the standards

prescribed by the Legislature." De Luz Homes v. San Diego, 45 Cal.2d 5k6,

56k, 200 P.2d Sk {1955). It shouwld be noted, however, that assessors

"generally estimate value by analyzipg market data on seles of similar
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property, replacement costs, and income from the property.” De Luz Homes

v. San Diego, 45 Cal.2d 546, 563, 290 P.2d S5hk (1955}.

Rule 61.5
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RULE 61.6. CONCEPT OF JUST CCMPENSATION NOT AFFECTED

Rules 61.1 tc 61.5, inclusive, are not intended to alter or
change the existing substantive law, whether statutory or decisional,
interpreting "just compensation" as used in Section 14 of Article I
of the State Constitution or the terms "value," "damage," or "benefits"
as used in Section 12h8'0f the Code of Civil Procedure.

CCMMENT

This rule is Included to make it clear that the substantive law
relating to eminent domain and inverse corndemnation proceedings-~other
than the rules of evidence-~-is not affected by the proposed rules.
Thus, the rules of evidence provided in Rules 61.1 to 61.5 do not
provide a ground for expanding the concept of Just compensation to
include matters that are now not compensable in an eminent domain or

inverse condemnation proceeding.
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AMFNIMENTS ANTY RFPEALS
Section 1845.5 of the Code of Civil Procedure provides:

1845.5. In an eminent domein proceeding a witness,
otherwise qualified, may testify with respect to the value
of the real property incinding the lmprovements situated
thereon or the value of any lnterest in real property to be
taken, and may testify on direct examination as to his know-
ledge of the smount pald for comparable properdy or property
interests. In rendering his opinion as to highest apd best
use and market value of the proverty sought to be condemned
the witness shail be permitted to consider and give evidence
as to the matire and value of the improvements gnd the character
of the existing uses being made of the properties- in the general
vicinity of the property sought to be condemned.

This sectiontshould be repealed. It Is superseded by Rules BL.1

to 61.6 and by Revised Rules 56 %o 61.
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Memorandum 64»14

Subject: Study No. 34{L) - Uniform Rules of Lvidence (Article VIII.
Hearsay Evidence)

Senator Grunsky has indicated that his subcommittee wishes to hold
hearings on the tentatlve recommendation on Hearsay Evidence in March.
Accordingly, we suggest that consideration be given to revisiocns of this
tentative recommendation at the February meeting. This memorandum presents
cne problem for resolution by the Commission.

The following is an extract from the Minutes of the September 22-24,

1963, meeting:

The Commission approved a revision to its recommendation in
regard to hearsay evidence. Under the revision, 1f a person who
made a priocr identification cen no longer remember the person
identified but is available and testifles that the prior identifica-
tion was accurate, a witness who paw the prior identification may

- testify as to who was ldentified on the prior occasion. This
revision will codify in part the decision in People v. Gould, 54
Cal.2d 621 (1960). The Gould case required corrcborating evidence;
but the reguirement of corroboration will not be stated in the
revised rules of evlidence because the rules state only the copditions
for the admission of evidence--they do not concern the question of
whet is sufficient evidence to support & verdict.

Exhibits I {pink sheets) and II (yellow sheets) present two alternative
drafts of a proposed subdivision (1.l) of Rule 63 for Commissiocn considera-
tion. In connection with these drafts, the following policy matters should
be considered: |

1. Should evidence of an extrajudicial identification be restricted

to an identification of the defendant or should it be extended to cover

the identification of any person vho participated in the crime for which

the defendant is charged? The comments in Exhibits T and 1T give a reason

why the broader hearsay exception should be provided.

“l-
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2. BShould evidence of an extrajudicial identificetion be admissible

only when the evidence of the jdentification is offered after the witness

testifies that he made the identification and that it was a true reflection

of his opinion at that time as to the identity of the person who participated

in the crime?

It should be noted that under subdivision (1)(b) evidence of a prior
identification would be admissible as a prior inconsistent statement if
the witness denies having made the identification or states that the
person he identified in the extrajudicial identification is not the perscn
who participated in the crime. Thus, no foundetional showing bty the witness
that he made the identification and that it was accurate is required where
the witness denies having made the identification or states that it was not
accurate.

Subdivision {1.1)(Exhibit I} would admit evidence of an extrajudiri=l
identification if the witness testifies that he made the ideutification
and it was accurate.

Subdivisions (1)(b) and (1.1){Exhibit I) would change the rule of
the Gould case in the case vhere the witness does not recall whether he
made the extrajudicial identification. It would seem that this would be
a rare case and that the evidence of the extrajudicial identification
would be ms probative and as reliable in this case as in the case where
the wiltness denies havihg made the extrajudicial identification or testifies
that it was not accurate.

The staff believes that subdivision (1.1)(Exhibit II) is the better
alternative. We see no Justification for keeping out evidence of the

extrajudicial identification merely because the witness does not recall
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making it and admitting evidence of the extrajudicial identification when
the witness denies having made it.

See the comments to the two alternatives set out in Exhibits I and IT
for the reasons (taken from the Gould case) for admitting evidence of the
extrajudicial identification. These reasons seem applicable whether or
not the witnhess remembers making the extrajudicial identification.

3. Both aslternatives set out in Exhibits I and II are drafied to
state that evidence of the extrajudicisl identification "is admissible.”
This language is used on the assumption that the Commission will approve
the scheme to be proposed by the staff for redrafting the Hearsay Evidence
Article in the form of a statute. See Memorsndum 64-13 for a discussion
of the problem. We will consider this problem in comnection with
Memorandum 64-13 and will redraft the extrajudicial identification
exception if the staff's suggestion on redrafting the Hearsay Evidence
Artlecle is not acceptable to the Commission.

4. If the alternative set out in Exhibit I is approved by the
Commission, the question of whether the evidence should be admissible
only if the witness no longer remembers the person he identified should
be considered. The Supreme Court's justification for this exception to
the hearssy rule suggests that this requirement showid not be included
in the hearsay exception. If the Commission desires to include it, the
following language should be added at the end of subdivision (2) of the
proposed subdivision: "and that he is not now able to identify such

person,”

Respectfully submitted,

John H. DeMoully,
Executive Secretary
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Memo Hl-1h EXHIBIT I

SUBDIVISION (1.1): PREVIQUS IDENTIFICATION BY TRIAL WITHESS

In a criminal action or proceeding, evidence of an identification
made prior to the hearing by a person whe is a witness at the hearing is
admissible if:

(L) The witness identified the defendant cr another as a person who
participated in the crime and such identification weoculd have heen admls-
gible if made by the witness while testifying at ilie hearing; and

(2) The evidence of the identification is offered after the witness
testifies that he made the identification and that it was a true reflec-
tion of his opinion at that time as to the identity of the person who

participated in the crime.

CCIMMENT
This subdivision codifies to a limited extent an exception to the

hearsay rule that was recognized in People v. Gould, Sk Cal.2d 621, 35k

P.2d 684, 7 Cal. Rptr. 273 (1960). See Study at 433-436. Although the
Gould cese involved the identification of the defendan%, subdivision (1.1)
makeg the same principle applicable where the idensification was of a
person other than the defendant. Thus, the prosecution might use evidence
admissible under this subdivision to help to establish the ldentity of a
co-conspirator, and the defendant might use such evidence to create a
reasonable doubt as to his guilt by showing that 2 person who observed

the crime being committed identified another as the person who committed

the erime.
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Under existing law and under sutdivision (l.l), evidence of an
extrajudicial identification is admissible in a criminal case not only
to corrchorate an identification made at the trial but also as independent
evidence of identity. The witness! earlier identification has greater
protative value than an identification made in the courtroom after the
suggestions of others and the circumstances of the trial mzy have inter-
vened to create & fancied recogniticm in his mind. The failure of the
witness to repeat the earlier identification in court does not destroy
its probative value, for such failure may be explained by Losz of memory
or other circumstances. The extrajudicial identification tends to
connect the person identified with the ecrime, and the principal danger
of admitting hearsay evidence is not present since the witness is available

for cross-examination. FPeople v. Gould, supra, 54 Cal.2d at 626, 354 P.2d

at 067, 7 Cal. Rptr. at 275.

Evidence of the extrajudicial identification is admissible under
subdivision {1.1) only if the witness testifies that he made the
identification and that it was a true reflection of his cpinion at that
time as to the identity of the person who participated in the crime. The
Gould case did not impose this requirement and, apparently, evidence of
the extrajudiciel identification is admissible under the Gould case even
vhere the witness denies making the identification or has forgotten
whether he made it. If the witness denies having made the identification
or c¢laims that the identification was not accurate, evidence of the extra-
judicial identification is not admissible under this subdivision but
would be admissible as a prior inconsistent statement under subdivision

(1)(b). Where the witness testifies that he does not remenmber making
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the extrajudicial identification, evidence of such identification would
not be admissible under subdivision (1)(b) or under subdivision (1.1).
The evidence is excluded in this case because the witness cannot e
effectively cross-examined caoncerning the identificaticon.

Subdivision (1.1) does not determine what constitutes evidence
sufficient to uphold & conviction. Thus, it hasg no effect on the holding
in the Gould case that evidence of an extrajudicial identification of an
aceused will not sustein a conviction unless confirmed either by identifica-
ticntion at the trial or by other evidence tending to connect the accused

with the crime.
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Memo BL-14
EXHIBIT II

SUBDIVISION (1.1): PREVIOUS IDENTIFICATION BY TRIAL WITNESS

In a criminal action or proceeding, evidence of an identification
made prior to the hearing by a person who is a witness at the hearing
is admissible if the witness identified the defendant or another as a
perscn who participated in the crime and such identification would have

been admissible if made by the witness while testifying at the hearing.

COHIENT
This subdivision codifles an exception to the hearsay rule that was

recognized in People v. Gould, 54 Cal.2d 621, 354 P.2d 684, 7 Cal. Rptr,

273 (1960). See Study at 433-436. Although the Gould case involved the
identification of the defendant, subdivision (1.1) makes the same principle
applicable where the identification was of a person other than the defendant.
Thus, the prosecution might use evidence admissible under this subdivision
to help to establish the identity of a co-consplraitor, and the defendant
might use such evidence to create a reasonable doubt as to his gullt by
showing that a person who observed the crime being committed i1dentified
another as the person who committed the crime.

Under existing law and under subdivision (1,1), evidence of an extra-
Judicial identification is admissible in a criminal case not only to
corroborate an ldentification made at the trial but also as independent
evidence of identity. The witness® earlier identification has greater
probative value than an identification made in the courtroom after the
sugrestions of others and the circumstances of the trial mey have inter-
vened to create a fancied recognition in his mind. The failure of the

wle
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witness to repeat the earlier identification in court does not destroy

its probative value, for such failure may be explained by loss of memory

or other circumstances. The extrajudicial identification tends to connect
the perscon identified with the crime, and the principal danger of admitting
hearsay evidence is not present since the witness is available for cross-

examination. People v. Gould, supra, 5k Cal.2d at 626, 354 P.2d at 867,

T Cal. Bptr. at 275.

Subdivision {1.1) does not determine what constitutes evidence
aufficient to uphold a conviction. Thus, it has no effect on the holding
in the Gould case that evidence of an extrajudicial identification of an
accused will not sustain a conviction unless confirmed either by identifica-
tion at the trial or by other evidence tending to connect the accused with

the crime.
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34(L) 2/17/64
Memorandum 6k-13

Subject: Study No. 34{L) - Uniform Rules of Evidence {Article VIII.
Bearsey Evidence)

BACKGROURD

Iate in 1962 we distributed the printed tentative recommendation on
Article VIII (Hearsay Evidence). Since then we have encouraged interested
persons and organizations to submit comments on the printed tentative
recommeendation. We have received comments from a number of interested
persons and groups and we anticipate that we will receive additional
comments after March 1.

In this memorandum we present the comments received to date for
Commigsion consideration and action. The comments are attached as
exhibits to this memorandum and are discussed in the memorandum iteself.
We want to consider these comments at the February meeting because the
epecial subcommittee of the Senate Judiciary Commitiee plans to hold
hearings on this subject in March during the Special Session.

Before considering the verious comments on the Hearsay Evidence

recommendation, we suggest that the Commission consider the problem of

drafting the substance of the article in the form of a statute. We plan
to sulmit a tentative outline of the entire new evidence statute for
Commission consideration within the next few months. It seems clear now,
however, that the materlal on Hearsay Evidence will be a separate division
or chapter of the comprehensive evidence statute. Hence, at this time we
can consider the form which this portion of the comprehensive evidence
statute should take. If the Commission approves the staff's suggestions

i
—
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on how the portion of the etatute relaiing to hearsay evidence should be
drafted, we will be able to prepare the material in the form of a chapter
or division of the comprehensive statute for consideration at a future
meeting. In addition, we can consider the language of the various hearsay
exceptions in light of the tentative decision made on the form of the

gtatute.

FORM OF STATUTE ON HEARSAY EVIDENCE

An analysis of the Heersay Evidence Article as revised reveals that
it contains a number of general provisions relating to hearsay evidence
{Rules 62, 63 {opening paragreph), 65, 66, and 66.1) and a large number
of exceptions to the Hearsay Rule (subdivisions 1 through 32 of Rule 63).
Further examination reveals that Rule 63 1z very complex and extremely
iong because the various exceptions are tabulated following the word
"except" in the opening paragraph of Rule 63. Moreover, a particular
exception makes gense only if one reads it in connection with the openins
waragraph of Rule 63.

When we previously considered the Hearsay Evidence Article we
determined that we would not attempt to express it in statutory form in
the tentative recommendation. We recognized, however, that Rule 63 was
very complex and extremely long and it was generally agreed that Rule 63
should be split into & mumber of separate sections when the firal statute
is drafted.

We believe it highly desireable to break up Rule 63 into a number of

separate statute sections. Qenerally speaking, each exception should be

i
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a separate section and a complete sentence. The easy way to make each
exception a complete sentence is to insert the words "is admissible" 1=
the language stating the exception.

1f we are to phrase the exceptions to the hearsay ruile so that they
state that a particular type of statement "is admissible” it is necessary
to make it clear that the statement is not made admissible if it is
privileged or otherwlse is made inadmissible by some other provision of
law. The Model (ode of Evidence faced this same problem and met it with
the following rule:

RULE 10. CONDITION IMPLIED IN RULES DECLARING EVIDENCE ADMISSIBLE.

Subject to Rule 3 [same as URE Rule 3 (Zxclusionary Rules

Fot to Apply to Undisputed Matter) which wvas deleted by the ILaw

Revision Commission], each Rule stating that evidence ie admis-

Bible contains by implication the provision, "if relevant ard

not subject to exclusion by another of these Rules."

Comment:

The Rule prevents the necessity of inserting the condition
in each Rule that provides for the admissibility of evidence.
Evidence may be edmissible under one Rule and subject to exclu-
sion by reascn of a claim of privilege or for some other reason
recognized in another Rule. For example, evidence of a statement
made by a witness testifying at a trial may be admissible against
him in a leter proceeding under Rule 506, as an exception to the
rule ageinst hearsay; but if in making the statement he was
erroneously compelled to ineriminate himself, the evidence is
inadmissible under Rule 232.

Rule 10 of the Model Code of Evidence applied to the entire code. We do
not propose that & similer rule be made applieable to our entire evidence
statute because we can deal with the problem when it arises in perticular
sections {other than in hearsay) and we would be concerned about the effect
of the rule on sections that will be added to the new statute from our

existing statute on evidence,
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In view of the above discusslon, the staff suggests that the Hearsay

C

Evidence Chapter tentatively be organized as follows:

CHAPTER EEARSAY EVIDENCE

ARTICIE 1. GENERAL PROVISIOKRS

Section 1. Definitions. [Rule 62]

Rote: It appears that most of the definitione in the hearsay article
wlll need t¢ be made applicable to the entire statute. For example,
"unavailsble as a witness" 1s used in sections outeside the hearssy
article. That definition uses the word "declarant" which also is
defined; and the definition of "declarant" uses the word "statement” :
which ig defired. In eddition, the definition of "State” appears to

be unnecessary. We merely mention this problem, but suggest that
action be deferred until a later time when we can conelder the general |
problem of definitions.

Bection 2. GCeneral rule excluding hearsay evidence.

()

Note: This section is based on the opening parsgraph of Rule 63
which should be revised %0 read:

Bvidence of a statement which 1s mede other than by a witness
while testifying at the hearing and is offered to prove the
“trath of the matter stated ies hearsay evidence and is ingdmie~*%~
except a3 provided in Article 2 of this chapter.

Section 3. Credibility of declarant. [Rule 65]
Section 4. Multiple hearsay. [Rule 66]
3ection 5. Savirgs clause. [Rule 66.1]

ARTICLE 2. EICEPTIONS TO HEARSAY RULE

Section 10. Article does not make evidence admissible that 1s subject to
excluslon on grounds other than hesrssay.

Note: This section is new. It would read:
Although the eections contelned in this article declare that
certain evidence is admiesible, such evidence may be exeluded

C i1f it 18 not relevant evidence or if it is subject to exclusion
on some ground other than Section 2.

“lfm
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Section 11. Previous statement of trial witness.

Note: This is subdivision {1) of Rule 63 which should be revised
o read:

A statement made by & person who 1s & witnees at the hearing,
but not made at the hearing, is admissible if the statement
would . . .

Additicnal sections covering other hearsay exceptions revised to use the
words "is admissible."
Section 44. Evidence admiesible under other statutes.

Note: This is subdivision (32) of Rule 63 which should be revised
to read:

Hearsay evidence declared to be admissibie by any other statute
section 1s admissible.

We strongly urge the Commission to approve this scheme tentatively.
We belleve that it will simplify and clarify the proposed statute and may
simplify some of the problems we will fuce in revising particulsr hearsay

exceptions to meet objections.

REVIEW OF TENTATIVE HEARSAY EVIDENCE RECOMMENDATION

Attached as exhibits are comments received from the following persons
or organizstions:

Exhibit I. Committee of Municipal Court Judges' Asscclation of
Ios Angeles County (pink sheet)

Exhibit IT. California Commission on Uniform State Laws (gold sheet)

Exhibit IIX. County of los Angeles~«0Office of the Distriet Attorney
(green sheets)

Exhivit IV. Professor Kenneth Culp Davis (yellow sheets)

Exhibit V. Cnamitij'.ee of the Conference of California Judges (white
sheets

MJIN 1069 |




Exhibit VI. Hollywood Bar Association (blue sheet)

Exhibit VII. Attorney General Mosk (Extract from offieial transcript
of Hearing of Joint Legislative Committee for the
Revisicn of the Peusl Code (bufl sheets)

Exhibit VIII. Office of County Counsel--San Bernardino County

We anticipate we will be recelving additlional comments after March 1.

General analysls of comments.

The Committee of the Municipasl Court Judges' Asscciation of los
Angeles County congratulates the Commission "for the excellent study and
recommendations that have been made.” The Committee suggests only that
Rule 62(6)(c) be revised.

The California Commission on Uniform State laws has no suggestions
to make with regard to the tentative recommendation.

The Office of the District Attorney-«ILos Angeleé County has a number
of specific comments on the tentative recommendation.

Professor Kemmeth Culp Davis suggestis a disfinction shonld be made
between Jjudge tried cases and Jury cases, but he makes no specific suggestions
for revision of the tentative recommendation. He states: "The report, in
my opinion, misses the boat. It proposes to turn the clock back, and it
won't succeed.”

The Committee of the Conference of {alifcornia Judges makes 8 number
of specifie suggestions for revision. In most cases the Committee'’s
suggestions go to the form in which the proposed rule should be drafted.

We wlll not coneider these suggestions now, but will take them into account
when we prepare the draft of the portion of the statute relating to hearssy
evidence.

The office of the San Bernardino County Counsél has made a ecareful study
of the tentative recommendation.. CGenerally spesking, the comments do not’

ovbject to the tentatlve recommendation.

6
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The Holiywood Bar Association has no recommendations to submit. They

cumaent: "We believe that the Commiseion has made an exhaustive study and

and that their efforts are accurately reflected in the proposed
recommendations.”

Attorney General Mosk made two speclfic points in hils objection to
our tentative recommendation, but he further stated: "Many of these
points I have made could be calied surface criticisms, and I will concede
thet they are. But a deeper analysis, I am sure, will reveal deeper problems."

General problems in tentative recommendation.

Form of proposed statute., This matier is discussed in a previcus

portion of this memorandum. We plan to draft the tentative recommendation
in the form of & portion of the proposed statute for consideration by the
Commission at a subseguent meeting.

Definitional problems. In Memorandum 64-15 {relating to the General

Provisions Article) we suggest certain definitions. The need for these

definitions 1s apparent when various hearsay evidence provisions are con-

sidered. We will use the definitions when we draft the tentative recom-

mendation 1n the form of a portion of the proposed statute. E

General philoscophy of tentative recommendation. We suggest that you

read Exhibit IV (the comments of Professor Davis)}. Those members of the ;
Commission vho are engaged in trial practice will be in a position to

better evaluate the comments of Professor Davis, It mlght be noted, however,
that a statute based on the philosorhy contained in the Davis letter would
hawve little chance of ensctment.

Preliminary determination on admisslbility. Many of the hearssy

exceptions are conditioned on a finding by the judge. Others should be

but are not. E.g., subdivision (29.1). Whether the phrase "if the judge

finds" should be used; whether the determination should be made on evidence
.
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sufficient to sustain a finding or by a preponderance of evidence, and the
like, are not considered in this memorandum. The memorandum on Rule 8 will
consider what technique should be used to clarify this matter. Whatever
determination is made in connection with Rule 8 will be reflected in the
revised draft of the tentative recommendation in the form of a portion of
the comprehensive statute.

Form of exceptions. The Committee of the Conference of California

Judges comnents that the form of the subdivisions under Rule 63 should be
uniform, and that the subject matter of the hearsay evlidence should be
stated first and that any modifying or conditiomal phrases, or exceptions
ghould be stated in the latter provisione of the subdlvisions or as e
separate paragraph ag is done in Rule 63(1). Esrlier in this memorandum
we suggested the need to revise the form of the subdivisions so that each
is a separate section. If this suggestlon is adopted, we will conslder
this ‘comment  in redrafting the subdivisions as separste pectione. If
the suggestion is not adopted, we should consider the comment in connects ..
with each of the asubdivisions of Rule 63.

Consideration of specific comments.

Rule 62(6){c). See Tentative Recormendation, pages 309-310. The

Committee of the Municipal Court Judges' Association of Los Angeles
County made only one comment and that comment concerned Rule 62(6)(c):

The only suggestion for a change is as to Rule 62(6)(c). The
language offered by the Uniform Rules of Evidence appears 1o be
preferable to the language recommended by the Commission. While
it is true that the lansusge recommended by the Commission is teken
from Section 2016{d}(3}(11ii) of the Code of Civil Procedure, there is
no reason why "age" in and of itself sghould make & witness unavailable.
It is the "physical or mental illness" that mskes a witness unavailable,
not "age." Also, "lmprisommeni” should not make a witness "upavail-
able," as witnesses who are imprisoned can be and freguently are
brought to court to testify.

=
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The office of the Los Angeles County Distriet Attorney comments:

Rule 62{6){c) includes in its definitions of the temm
"unavaeilable" one who is imprisoned or sick or infirm. It appears

obvious that the testimony of such a perscn would usually be inherently

unreliable, and the presence of a convict can be obtalned by an order
of the court and hiz testimony tested by cross examimation. Further,
the testimony of sick or infirm persons can usually be cobtained by the
court holding s bedside hearing.
In view of the gbove objections, it is suggested by the staff that sub-
division (6){c) be revised to read:

(c) Dead or unable to attend or to testify at the hearing
because of then existing physical or mental illness.

This would restore the original URE test. If this change is made, con-~
slderation should te glven to whether the definition of "unavailable as

a witness" should apply in C.C.P. Sec. 2016 (d)(3)(1ii} (pages 350-351 of
tentative recommendstion) and in Penal Code Sections 1345 and 1362 (page
353 of tentative recommendation). It would appear that the revised
definitlion should apply to these exlsting code sections.

Rule 62--additional definitions. The Committee of the Couference of

California Judges suggests that two new definitions be added to Rule 62.

The first definition would define "physical or mental condition of a
person.” See definition on page 3 of Exhibit V (white pages). We do not
believe that this should be defined in Rule 62. The only place we find
the term used is in subdivision (12) of Rule 63.

The second definition would define "family history." We belleve thet
this is a good suggestion. The phrase "family history" is used in sub-
divisions (23), (24), (26), and (26.1). The use of a general definition
would shorten these subdivisions and would seem to create no problems.

Rule 6351!. There were no comments on this subdivision.

=0=
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Witkin, California Evidence §§ 695, 696 (1958) points out that there
is 8 distinction between the so~called "recent fabrication" exception
and the "statement before allieged improper motive arose" exception:

§ 695. . . . Where the impeachment has been made on the
grounds of bias or other improper motive, a consistent statement
made prior to the time the bias or motive was alleged to have
arisen tends to show that the witness was not influenced by it in
testifying on the stand. Accordingly the prior consistent statement
ig admissible in rehabilitation. . .

§ 696. . . . The charge, express or implied, that the testimony
was recently fabricated by the wltness, is similar to the charge that
it was influenced by improper motives (supra, § 695), and rehsbilitation
by proof of prior consistent statements is equally proper. . . .

Qur analysie of the cases indicates {1) that the "recent fabrication”
exception 1s broader than the "statement before alleged motive arose"
exception and (2) that, in view of recent cases, the "recent fabrication"
exception has been interpreted to cover cases of bias or cother Improper
motive as well. The flexibility of the "recent fabrication" exception,

and its tendency to merge with the "statement before alleged motive arose'

exception, are well illustrated in People v. Walsh, 47 C.24 36, M1, 301

P.2d 247 (1956). Defendants W and S, building inspectors, were charged

with bribery--tgking money from contractors to fix vlolations. Cross-

exemination of the contractor witnesses showed their past and present

hostility to defendants and friendliness with the pollce. The prosecutor

was then allowed to introduce the contractors’ checks (to defendants) and ;
prior oral statements to the effect that the money was used for bribes. |
The District Court of Appeal held the rehabilitation improper hecause the

witresses were as much biaséd against the defendants at the time of the

prior consistent statements as at the time of the trial; l.e., the state-

ments were not made before the alleged motive arose. But the Supreme

~10-
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Court, without extended discussion, treated the cross-examination as an
implied charge of recent fabrication, observing that "inferences of
fabrication since the alleged bribes could be falrly drawm by the Jurors."”

The flexible "recent fabrication” rule was again stretched in People
v. Blas, 170 Cal. App.2d 502, 512, 339 P.2d 204 (1959), where the court
suggested that, under the theory of recent cases, the "charge" 6f fab-
rication may be “implied”: "The very fact that defendant sought to impeach
her [a prosecution witness] on an important circumstance of the crime,
proving a statement at the preliminary examination contrary to that made
at the trial, is in effect a charge of recent fabrication.”

We have concluded that Rule 63(1) is satisfactory without making
an express reference to blas or improper motive, but we believe that a
ptatement should be contained in the comment to indicate that the "recent
fabrication" exception of Rule 63{1)(b) embraces the "statement before
alleged improper motive arose" exception.

If, however, the Commission desires to make the law entirely clear,

the following pew paragraph could be added to Rule 63(1):

Is offered after an express or implied charge has been made
that his testimony at the hearing is influenced by bias or improper
motive and the statement is cne made before the bias or motive is
alleged to have arisen and is consistent with his testimony at the
hearing; or
This new parsgraph would follow paragraph {b} of the revised rule. The
new yaragravh would codify existing law.

In addition, the Commission should consider revising Rule 63(1){b)
to read:

(b) Is offered after evidence of a prior inconsistent statement

er¥-of-a~recens-fabrieasier by the witness has been received, or after

"
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an express or lmplied charge has been made that his testimony zt the
hearing was recently fabricated, and the statement is one made before
the alieged inconsistent statement or fabrication and is consistent
with his testimony at the hearing; or

Rule 63(3). The Committee of the Conference of California Judges
suggests one change in substance in subdivieion (3)(b): To substitute
"to cross~examine” in place of "for cross-examination with an interest and
motive similar to that which he hes gt the hearing.”

The staff suggests that the language of the revised rule be retained.
This requirement is necessary to insure a sufficient guarantee of trust-
worthiness to permit the former testimony to be used. Merely because the
person against whom the foxmer testimony is now being offered was a party
to the former proceeding does not wean that the former testimony should be
admitted. The party may have considered the former testimony insignificant
in the former proceeding and thus did not object to it or cross-examine
concerning it. Moreover, under the revised provision, unlike existing lav
it is not required thst the former testimony have been gilven in a former
action between the same parties relating to the same subject matter.

A possible response to the suggestion of the Committee would be to
add two sdditional paragraphs to subdivision (3) to read:

2

(c) The former testimony was given in a former action or
proceeding, relating to the same matter, between the same parties
or thelr predecessors in interest.

{d) The former testimony was given in a former trial of a
crimingl action in the presence of the defendant againet whom it
is now offered and the defendant was given and had the opportunity
to cross-examine the witness.

These additionsl paragraphs are not recommended by the staff, but they
are based on Code of Civil Procedure Section 1870(8) ("The testimony of
a witnese deceased, or out of the jurisdiction, or unable to testify, .
glven in a former action between the same parties, relating to the same
motter") and Penal Code Section 685(3) ("the testimony on behalf

of the people or the defendant of a witness deceased, insane, out of
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Jurisdiction, or who cannot with due diligence, be found within the state,
given on a former trial of the action in the presence of the defendant who
has; either ip person or by counsel,)cross-exémined or had aﬁ opportunity
to cross-examine the witness, may be admitted.")

Rule 63(3.1). The Committee of the Conference of Califcrnia Judges

recommends that this subdivision be eliminated. The Committee 'feels that
Baid rule is contrary to the California law as it nov exists and that tne
said admission of testimony againgt s person who was nct a:party7tolfhe
previous action or proceeding is dangerous and unfair.”

The office of the District Avtorney of the County of Ios Angeles

comments:

Rule 63{3.1){b) limits former testimony to that offered in a
civil action or against the People in a criminal action. There
appears tc be no valld reason for changing the present rule which
permits former testimony, whetker given for or against & criminsl.
The recent case of People v. Volk, 221 A,C.A. 367, is an example of
the fallacy of this provision.

(The office of the District Attormey of the County of Los Angeles apparently

overlooked subdivision (3) which would maeke the testimony in People v. Volk

admissible. People v. Volk involved testimony at the preliminary hearine

that was offered at the trial in the same criminsl action where the witness
could not be located at the trial. Under subdivision (3)}(b) such testimony
would contimue to be admissible,)

The office of the County Counsel of San Bernadino County comments on
subdivision {3.1): "One's maturel reaction is to oppose any such radical
reducticn of the right to cross-—examine. However such testimony should be
more reliamble than many other types of hearsay which are admitted. "

Rule 63(5). The office of the District Attormey of the County of

Los Angeles states:

Rule 63(5) contains an extremely broad dying declaration exception
which in conjunction with Rule 63(10) would make admiseible false con-
fesslons of guilt by dying criminals to benefit their conf'ederates.

~13~
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It should be noted that Rule 63(10) makes the evidence objected to
admissible; Rule 63('5) 1s not needed for that purpose unless Rule 63(10)
is redrafted to make such confessions inadmisgsible.

Rule 63(6). A majority of the Committee of the Conference of
California Judges were in favor of this subdivision as recommended by the
Commiesion. One member dissented as to paragraph (c); two members dissented
as to paragraph (b) because this paragraph "does not make it sufficiently
clear that there muist be a causal connection tetween the alleged violation
of the State of Federal Consitutions and the obtaining of the confession.”

The Attorney General (Exhibit VII, pages 2-3-~buff colored paper) and
the office of the Distriet Attorney of Ios Angeles County (Exhibit
IIT, page 2--green paper) object to subdivieion (c) which provides that a

confessgion is inadmissible if made while the defendant was illegally Aetainu..

Consideration should he given to deleting the phrase "relative to the
offense charged" from the introductory clause of Rule 63(6). j

Rule 63(7), (8). There were no objectiocs o these subdivisicns. The

Committee of the Conference of Californis Judges sugszests changes in form
which we will consider when we redraft the tentative recommendation in the

form of a statute. Exhibit VIII specifically approves subdivision (8).

Rule 63(9). The Committee of the Conference of California Judges
sugegests the following changes in this subdivision:

(1) In paragrsph (a), delete "before the determination of" and insert
"quring,"

{(2) In paragraph (a), after "discretion" insert "as to order of proof."
(3) In paragraph (b), delete "prior to the termination" and insert

"during the existence" and delete "independent.”

wilm

MJN 1078 _|




The Attorney General suggests that subdivision (b} should permit

evidence of a statement of & co-~conspirator to come in if the judge in

his discretion, permits it to come in subject to proof of the existence

of the coospiracy. In other words, subdivision (b} would be the same as

to order of proof as is subdivision (a).

Subdivision (b) changes existing California law. Witkin, Californias

Evidence 264 (1958} states:

(1) oOrdinarily proof of the existence of the conspiracy should

precede proof of the declarations. But this rule ylelds to convenience,
and the trial judge has power to allow the statements to be introduced,
subject to a contiming objlection sand a later motion to strike if the

prosecution does not connect them up. (See People v. Griffin, supra, 98
C.A.2d ¥7, 52; People v. FPerlin (1928) 203 C. '15%, 560, 265 P.230.)

In addition, the Committee of the Conference of California Judges states:

"We heve eliminated the word ‘independent' from Rule 63(9b ii) to comply

with the rules set forth in People v. Collier, 111 Cal. App. 215; and

People v. Curtis, 106 Cal. App.2d 321, to the effect that the acts and

declarations of conspirators are properly received in evidence in proof of

the 'fact' of the existence of a conspiracy.”" The following 1s s quotation

from People v. Curtis:

{7} Generaslly, the hearsay rule prohibits the reception in

evidence of the acts done and the declarations made by one defendant,

cut of the presence of his codefendant, agalnat such codefendant.
One of the exceptions to the hearssy rule is provided by section

1870{6) of the Code of Civil Procedure, which reads: "In conformity
with the preceding provisions, evidence may he given upon a trial of

the following facts: . . . 6. After proof of a consplracy, the act

or declaration of s conspirator against hils co-consplrator, and

relating to the comspiracy." ([8] The section refers to declarations
made by an alleged conspirator cut of the presence of his confederate.

Section 1970 alsc provides that evidence masy be given of "{tlhe act,
declaration, or omission forming part of a transaction, as explained

in section eighteen hundred and fifty." (Subd. 7.) Section 1850

reads: "Where, also, the declaration, act, or omiesion forms a part
of a transaction, which is 1tself the fact in dispute, or evidence

of that fact, such declaration, act or omigsion is evidence, as

part of the transaction.' [9] An act, declaration, or omission of

-15-
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one alleged consplrator in the presence of his alleged confederate
is not hearsay and is admissible in evidence. [10] An act,
declaration, or omission of an alleged conapirator which forms a
pert of the transaction which is in dispute--the agreement coupled
with an overt act--is not hearsay and is admiseible in evidence.
[11] An act or declaration of an alleged comsplrator, not a part
of the transaction which is in dispute, mede out of the presence of
his alleged confederate, ie hearsay, and is not admissible in
evidence until prima facie proof has been made of the existence of
the conspiracy, subject to the power of the trial judge to regulate
the order of proof. The very existence of a comspiracy is generally
a matter of inference deduced from acts of the persons sccused, and
freguently from their declarstions, written and vertal.

The distinction between admissible and inadmissible acts and
declarations of alleged conspirators is lucidly explained in
People v. Collier, 111 Cal. App. 215, 240 {295 P. 898]: "Now it
must be apparent that when an agreement 1s not in writing parcl
evidence is admissible to prove its contents. And when the
agreement is in parcl, evidence of the conversations of the parties
tending to disclose the agreement made is evidence of the very fact
to be proved and hence is evidence of the res gestae. Hence, when
the conspiracy charged in the indictment is an ‘agreement’' to do or
not to do a certain act evidence of the conversations and acts of
the consplrators which ccnstitute the agreement is admissible to
prove the agreement. Thus, when, as a part of the agreement, one
or more of the consplrators undertakes %o ask for a bribe, one or
more agrees to zecept & bribe, one or more agrees to do or not to
do some act for the purpose of effectuating the compact, and one or
more of the conspirators gives his assent to the compact either by
express words or by actione from which such arsent might be ilmplied,
evidence of such facts, when the agreement ie in parol, 1s competent
evidence of the acts or declarations which form 'a part of the
transaction' which is in dispute, and, as such is admissible under
the express provisions of section 1850 of the Code of Civil Procedure.
On the other hand, if a witness were ~sked t0 relate a conversation
which he bad had with one of the alleged conspirators such {estimony
would be hearsay and would not be admissible under section 1870,
subdivision 6 of the Code of Civil Procedure; until after the con-
splracy had been proved, and, by thus permliting evidence of the
acts and declaratione of a conspirator sgeinst his coconsplrator,
this subdivision becomes an enlargerent of rather than a limitation
upon the ordinecy hearsay rule." {(f. People v. Raze, 91 Cal. App.2d
918, 921, 922 [205 p.2d 1062}.) In Pecple v. Deener, 96 Cel. App.2d
827, we said, page 831 [216 p.2a 511]: 'The sgreement may be inferred
from the declaratione, acts and conduct of the alleged consplrators.
{People v. Bemenato, T7 Cal. App.2d 350, 358 [175 P.2d 296).) 'If in
any manner the conmspirators tacitly come to a mutusl understanding to
commit a crime, it is sufficient to constitute a conspiracy (Peg&e
v, Yeager, supra {194 Cal. 452 {299 P. 40}]; People v. Sisson, 31 Cal.
App.2d G2 P.2d L20).) It may result from the actions of the
defendants in carrying out a common purpose to achieve an unlawful
end (People v. Montgomery, 47 Cal. App.2d 1 [117 P.2d 437]1}).' (People
v. Torres, ok Cal. App.2d 787, 794 (192 P.2a Lsl.)"

=16=
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In reviewing the cases involving declarations of co-conspirators,
we find that the existing law--i.e., permitting the declarations of
co-conspirators to come in subject to later proof of the conspiracy--
has worked well in practice. The existing law permits the prosecution
to present its case in a logical mwenner. The proposed revised rule would
result in confusion in some cases. We strongly urge that the rule advocated
y the Attorney General be approved by the Commission and that subdivieion
(9}(b) be conformed to subdivision 9{a} on the order of proof of the
declaration.

We suggest that the phrase "independent evidence" be deleted from
subdivisions (a) and (b) and the phrase "otherwise admissible evidence”
be substituted therefore. We belleve that this will meet the objections
of the Committee of the Conference of California Judges.

Rule 63{10). The Committee of the Conference of California Judges

suggested that this subdivigion be rewritien, but the committee did not
suggest any change in substance. We will cconeider their suggestion when
we redraft the subdivision in statutory form.

Two members of the Committee disapproved subdivision (10) for the
following reasons:

By reascn of the decision by a Dietrict Court of Appesal in
the case of People v. Spriges, 220 A.C.A. 348, to the effect that
the declarstion of enother person that he committeed the crime is

" insdmissible hearsay, and since the Supreme Court granted a hearlng
in the Sprigge case, and in the absence of additional safeguards to
assure the trustworthiness of the declarant, it is suggested that
the Committee not recommend favorable action on this subdivision
until our Supreme Court renders its decislon.

The office of the County Counsel of San Bernardino County mskes the
following comment regarding subdivision (10):

This is another very substantial enlargement of the present
hegrsay exception. It seems as though the new rule will be more

w17~
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logical. Formerly e declaration against interest had to he
against pecuniary interest and even that exception was rather
narrcwly defined. A person would be even less likely to make a
statement which would subject him to the risk of criminal liability
than to make a statement which could cost him, perhaps, a nominal
sum of money. How broadly the courts will interpret the exception
to cover hatred, ridicule, or social dlsgrace remains to be seen.
In the privileges article an example was given where X confessed
to P, & psychotherapist, that X had murdered Y. D, charged with
mirder of Y could compel P to testify regarding X's confession.
[Privileges recommendation chepges to.eliminate the exception that
permitted D to compel P to testify to X's confeesion. ]

The office of the District Attorney of lLos Angeles County makes the
following comment concerning subdivision (10]:

Rule 63(10) contains a very broad permissible use of declarations
agalnst interest but excludes statements made while the declarant
was 1n custody insofar as such statements may be used agalnst a
defendant in a criminal action. Under this rule, evidence of other in-
dividials that they camitied the c¢rime for vhich the defendant is being
tried could be used on behalf of the defendant. Such a rule would lead
to an increased number of perjurious defenses snd would create chaos
in criminal trials. -FPurther, there appears no socund reason for the
exception that declarations of a person in custody cannot be used sgainst
a defendant.

Rule 63(12). The Committee of the Conféréice of California Judges
disapproved paragraph (c) of subdivision (12). Two members of the

Committee believe that the subject matter of paragraph (c) should be
included in the subdivieion in language substantially as follows:

(c) His previous symptoms, pain or physical sensation made
to a physiclan relative to an issue of declarant's bodily condition.

The Office of the County Counsel of San Bernardinoc County states:
“"only paragraph (c) is intended to be a change from present law. It does
not appear to be an important one.

Rule 63!13). There were no objections to this subdivision.

Rule 63(14). There were no objections to this subdivision. Consideration

might be given to msking subdivision (14} consistent with subdivieion (13).

This could be accomplished by revising subdivision (14%) to reaed:

18-
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Evidence of the absence from the records of a business (as |
defined in subdivision (13) of this rule) of a record of an
asserted act, condition or event, to prove the non-occcurence of
the act or event, or the non-existence of the condition, if the |
Judge finds that: |

(a) Tt was the regular course of that business to make records }
of all such acts, conditions or events, at or near the time of the ;
act, condition or event, and tc preserve them; and

{b) The sources of information and method and time of preparation of
the records of that business [eve~cuek-as-io-inddcatie-ibat-ibe-abschce
Cn e T O S~ A¥m Qi ~ 2oRed S St O3 eVeRl~ HarTant s ai-daferance- that
4Ren et e evenin 4 d- o4~ Sotus- o¥- the- conddiien- d4d- net-axist } were
guch a8 to indicate thelr trustworthiness.

The revision would make it clear that the proponent of the evidence under
subdivision (14) must make the same showing as under subdivision (13 }--i.e., g
that the records of the business are trustworthy. Juet what kind of a

showing is reguired under subdivision {14){b) of the revised rule and just
how it differs from the showing under subdivision (13) if not clear. In
thie connection, the case that held that evidence of the absence from the
record of a businese was evidence that an act or event did not occur or i

a condition 4id not exist stated:

The primary purpese of admitting evidence of any character in any
case, is to arrive at the truth in controversy. Hence, if g
business record is otherwiee admissible under Section 1953f [now
Revised Rule 63(13)], we see no reason why it should not be equally

admissible to disprove an affirmative as to prove an affirmative, !
Just as competent to prove the falsity of a fact affirmed as to

prove the truth of the fact affirmed. We are unable to conceive

of any kind of evidence which does not, in a measure, partake of

both an affirmative and negative character. If it proves an

affirmative, 1t thereby logleally disproves the reverse.

Note that the court requires the same foundational showing to prove the
abeence of a record as tc prove the exigtence of a record. The proposed
revision of Rule 63(1k) would retein the existing law in this respect.

Rule 63{15). The Commitiee of the Conference of Califormia Judges

approves Rule 63(15)(a), (b), and {c), provided that whenever the author

of such writing is called as a witness by the party against vhom

-19-
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the writing is offered and concerning the subject matter of the writing,

such witness may be examined as an adverse witness as on cross-examination.

The Committee alsc suggests that consideration be given to the

admissibility of reports prepared by agenclee of govermment prior to the

litigation dealing with natural or physical conditions, Tfor example, reports

that might be used in water, mining, oll subsidence cases, but which
would not qualify for admission under subparagraph (b). The Commission
considered this matter when the tentative recommendation was prepared.
See discussion of Rule 63(15){c) on pages 522-524 of the study.

Rule 63(16). The Committee of the Conference of California Judges

approves this subdivision if the words "or report" is deleted from the
first line of the subdivision.
This subdivision is discussed in e supplement to this memorandum.

Rule 63(17). The Committee of the Conference of California Judges

would revise paragraph (a) of subdivision {37) to read:

(a) A writing purporting to be a copy of a writing recorded
or filed pursuvant to law in the offlce of a public officer, or a
writing in the custody of such an officer, and offered to prove
the contents of such writing if the original would be admiesible
and a copy meets the requirements of authentication under Rule 68.

This revision presents several policy guestions:

{1) We have used the words "a writing in the custody of a public
officer or employee" to include a copy of a writing recorded or filed
pursuant to law In the office of a public officer or employee. The
Committee suggests that subdivision {17){a) be revised to read:

() If meeting the requirements of authentication under Rule

68, to prove the content of the record of a writing recorded or

filed pursuant to law in the office of & public officer or employee

or to prove the content of a writing in the custody of a public
officer or employee, a writing purporting to be a copy thereof.
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This seems o be an uhnecessary change. However, to make subdivision
(a) ccnsistent with Revised Rule 68, the words "or of an entry therein”
snould be added after "a writing in the custody of a public officer or
eupioyee." BSee Tentative Recommendation on Authentlication and Content
of Writings, page 12. Thus, subdivision (a) should read:
{a) If meeting the requirements of authentication under
Rule 68, to prove the content of & writing in the custody of

a public officer or employee or of ah entry therein, a writlng
purporting to be a copy [$heweef! of such writing or entry,

{2) The Committee suggests that the requirement that "if the
original would be admissible" be added to subdivision (17)(a). The
theory of subdivision (17){a) is that 1t permits proof of the official
record by a copy. Whether the official record is admissible depends on
whether a hearsay exception exists that mskes 1t admissible.

See the comment to subdivision (17). See also, Revised Ruls 68
{Authentication). If this suggestion is adopted by the Commission,
paragraph (a) of subdivision (17) might be revised to read:

{a) A purported copy of a writing in the custody of a public
employee, or of an entry therein, is admissible 1f:

{1) The copy of the writing or entry meets the requirements
of authentication under Rule 68; and

(2) The writing in the custody of the public employee, or
the entry therein, would ilteelf be sdmissible.

Rule 63(18). There were no obJjections to this subdivision.

Rule 63(19). There were no objections to this subdivision.

Rule 63(20). This subdivision is discussed in a supplement to

thies romorandum.

Rule 63(21). There were no objections to the substance of this

provision.

Rule 63(21.1). There were no objections to this subdivision.

-21-
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Rule 63(22). No change in substance was recommended by persons
commenting on this subdivision. This subdivision is discussed in a
supplement to thls memorandum.

Rule 63(23). The Committee of the Conference of California Judges

would revige this subdivision to require the proponent of the evidence
to show that the declarant "in making such statement had no apparent
motive or reason to deviate from the truth." HNo reason is given for
changing the burden of producing evidence of motive or reason to deviate
from the truth to impose it on the proponent rather than on the person
objecting to the evidence.

Rule 63{24). The Conmittee of the Conference of California Judges

recommends the same change in this subdivision as in subdivision {23).

Rule 63(26). No change in the substance of this subdivision wee

recomended by persons sumitting comments.

Rule 63(26.1). No change in the substance of this subdivision was

recomrended by persons submitting ccomments.

Rule 63(27). No change in the substance of this subdivision was

recommended by persons submitting comments. This subdivision is discusesed
in 2 supplement to this memorandum.

Rule 63(27.1). The Committee of the Conference of California Judges

recomnende that the propopent of the evidence have the bturden of showing
that the "statement was made under such circumetances that the declarant
in making such statement had no apparent motive or reason to deviate from
the truth."

Rule 63(28). No change in the substance of this subdivision was

recommended by persons subtmitting comments.

e e
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Rule 63(29). The Committee of the Conference of Califoruia Judges

recommends that the words "real or personal” be inserted before "properiy”
in the introductory clause of this subdivision. In this connection, it
is noted that Bection 17 of the Code of Civil Procedure provides in part:
The following words have in this code the signification
attached to them 1n this section, unless otherwise apparent from

the context:
1. The word "property"” includes both real and personal

property;
Hence, the suggested revision seems unnecessary, since the genersl
definitions applicable to the Code of Clvil Procedure will apply unless
we provide for conflicting definitions. Note also that "real property"
and "personal property":are defined in Section 17 of the Code of Civil
Procedure.

Rule 63(29.1). There were no comments on this subdivision. The

subdivision does present the problem whether the words "if the judge

finds" should be inserted in cases where the hearsay evidence is admissibic

subject to the finding of a condition. Here, the judge must find tha'
statement has beeﬁ since generally acted upon as truve by persons having
an interest in the matter., Hence, the least that should be done to this
section is to change the word "when" to "if."

Rule 63{30). There were no comments on this subdivision.

Rule 63(31). There was only one comment on this subdivision. The

office of the County Counsel of San Bernardino County states:

This i8 C.C.P. 1936 modified only to conform to the general
format of the hearsay statute., The courts have held that "books
of science or art”" do not include medical bocks since medicine is
not an exact science. Consequently a doctor can be cross-examined
as to his knowledge regarding various medical books, but the books
themselves cannot be used as substanilve evidence. The commission
conslidered the possibility of broadening this exception by stating

specifically that medical books are included. There is no indication

why the commission decided agalnst this desirable change.

-23-
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Additional Hearsay Exception. In its tenative recommendation

rzlating to the Privileges Article, the Commission approved the followinc
additional exception to the hearsay rule {in connection with the repeal
of the Dead Men Statute):
(5.1) When offered in an action or proceeding brought agalnst
an executor or administrator upon a claim or demand against the
estate of a deceased person, a statement of the deceased person
if the judge finds it was made upon the personal knowledge of the
declarant.
See Teutative Recommendation on Privileges Article, pages 117-119. We
have not made a general distribution of this tentative recommendation for
comgents.

Rule 63(32). There were no comments on this subdivision.

Rule O4. The office of the District Attormey of Los Angeles
County pdints out that discovery by the prosecution is very ilmited in
criminel cases and, hence, it might be desirable to retain Rule 6U4.

Rule 65. There were no comments on this subdivision.

Rale 66. There were no comments on this subdivision.

Rule 66.1. There were no comments on this subdivision.

Amendments and Bepeals of Exlsting Statutes. There were no obJjection:

to the amendments and repeals except, as noied below. One menmber of the
Cormitiee of the Conference of Celifornis Judges objects to repealing
Section 1850. See comment on page 16 of Exhibit V (white pages).

The office of the County Counsel of San Bernardino County (Exhibit
VIII) commented:

C.C.P. 2047 will be changed rather substantially Ty permitiing
8 witness to refer to & document not prepared by him, and by per-
mitting the opposing attorney to inspect a document used to
refresh the witness's memory, even when the witness does not take
it with him to the witness stand. Probably the court would hold
that this does not require disclosure of a document containing
privileged information. The witness might be deemed to have wair-4
his privilege (like the lawyer-client privilege) by referring to

2l
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the docurment to refresh his memory, but this should not compel
him to hand over a document (like part of an adoption file) when
the privilege belongs to another party or when disclosure is
forbidden by statute. It would be a good idea to say so, if this

is the law.
Witnesses will have to be careful what they use to refresh

thelr memory prior to trial if they don't want the opposing
attorney to see thelr files.

It 1s noted, also, that Code of Civil Procedure Section 117g
refers to the Uniform Business Records as Evidence Act and will require

a conforming amendment.

Additonal objections. We will redraft the rules in statutory form

to reflect Commission action at the February meeting and will consider
this portion of the propesed new statute and additional objections to
the tentative recommendation (if any are received) at the March meeting.
We also plan to make a careful study of the Hearsay Evidence Provisions

when we prepare the tentative recommendation in statutory form.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memo 64-13
EXHIBIT I

MUNICIPAL COURT
103 ARGELES JUDICIAL DISTRICT
Elisabeth Eberhard Zeigler, Judge

December 30, 1963

California Law Revisicn Commission
School of Law
Stanford, Californis

Attention: Mr. John H. DeMoully
Executive Secretary

Centlemen:

The members of the committee of the Municipal Court Judges'
Aesoclation of Los Angeles County have studied the California Law
Revigion Commiseion's teantative recommendetions on the hearsay evidence
article of the Uniform Rules of Evidence. May we offer our congratu-
latiopns to the Commission far the excellent study and recommendations
that have heen made,

The only suggestion for a change is as to Rule 62(6){c)}.
The lenguage offered by the Uniform Rules of Evidence appeasrs to be
preferable to the language reccomended by the Commission. While it
is true that the lenguege recomsended by the Commissicon is taken from
Section 2006{d)(3)(iii) of the Code of Civil Procedure, there is no
reason why "age” in and of itself should make a witness unavailable,
It is the “physical or mental i1llness" that makes a witness unavail-
able, not "age". Also, "imprisonment" should not make a witness
"unaveilable", as witnesses who are imprisoned can be and frequently
are brought to couxt to testify.

We erryeeints the opportunity you have afforded us to study
and to zomment on yoir recamendations.

Yery truly yours,

Elisabeth E. Zeiglex
Chairmen of Municipal Court
Judgei' Asgsociation Comittee

EEZ:mkg
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Memo 64-13

EXHIRIT iI

BROBECK, PHIEGER & HARRISOK
-Attorneys at law
One Eleven Sutter Street
San Frencisco 4

Jamuary 3, 196%.

Mr. John H. DeMoully,
Executive Secretary,
California Law Revision cam:laaion,
School of Iaw,
Stanford University,
Stanford, Celifernis.
Dear Mr. DeMoully: _ 7
As m will m-aai, Mr. Qoorge Richter, the chaizman o:r the
Californis Commission on Uniform State laws, has designated me to
act by wey of 1isison with the Cslifornia Iav Revision Commission
in comnection with the Hearsay Evidence Article of the Uniform Rules
of Evidence. On September 6, 1963, you wrote me in regard to this
matter, enclosing s copy of a tentative recommendation and research
study prepared by the Californie Iaw Revision Commission. |
This iz to inform you that the Californis Commission on
Uniform State Laws has no suggestions to make with regsrd to the
tentative recommendation and research study.

Sincerely,

S/ALVIN J. ROCEWELL
Alvin J. Rockwell

AJR:mb

“MIN 1091 -




Mewo 64-13

EXHIBIT 111

COUNTY OF LOS ANGELES
OFFICE OF THE DISTRICT ATTORNEY
600 Hall of Justice
Los Angeles 12, California

January 7, 1964

Mr. Spencer M. Williams
County Counsel

County of Santa Clara
70 West Rosa Street

San Jose 10, California

Dear Spence:

At your request, We have reviewed the tentative proposals on
Hearsay Evidence and Privileges Articles of the Uniform Rules
of Evidence prepared by the California Law Revision Committee.
There are a number of provisions which we feel are unwise
changes in the law of evidence.

As to Article VIII, Hearsay Evidence, we object to the following
proposals:

1., Rule 62 {5){c) includes in its definitions
of the term “unavailable" one who is imprisoned or
sick or infirm. It appears obvious that the testimony
of such a person would usually be inherently unreligble,
and the presence of a convict can be obtained by an order
of court and his testimony tested by cross examination.
Further, the testimony of sick or infirm persons can
usually be obtained by the court holding a bedside hearing.

2. Rule 63 {3.1)(b) limits former testimony to
that offered in a civil action or against the People
in a c¢crimingal zction. There appears to be no valid
reason for changing the present rule which permits
former testimony, whether given for or against a
criminal. Thé recent case of People v. Volk, 221 A.C.A.
367, is an example of the fallacy of this provision.

3. Rule 63(5) contains an extremely broad dying
declaration exception which in conjunction with Rule
63(10) would make admissible false confessions of
guilt by dying criminals to benefit their eonfederates,
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Mr. Spencer M. Williams
Page Two -
January 7, 1964

L. Subdivision Rule 63 (6} (c) provides that
a confessioh is inadmissible if made while the
defendant was illegally detained. While the com-
mission does not clearly state it in their comment
the effecd¢t of this recommendation would be to
hamper law enforcemernt agencies by the adoption of
the federal McNabb-Mallory Rule which has been re-
?ected by the Supreme Court of the State of California,
See People v. Rogers, 46 Cal, 2d 3.)

5. Rule 63 (10) contains a very broad permis-
sive use of declarations against interest but excludes
statefients made while the deflarant was in custody,
insofar as such statements may be used against a
defendant in a criminal action. Under this rule,
evidence of other individuals that they committed
the ecrime for which the defendant is being tried
could be used on behalf of the defendant. Such a
rule would lead to an increased number of
perjurious deéfenses and would create chaos in
criminal trigls. Further, there appears no sound
reason for the exception that declarations of a
person in custody cannot be used against a defendant.

6. The commission declines to adopt Rule 64
on the grounds that discovery procedures provide
the adverse parties adequate opportunity to protect
tHemselves against surprise. While this comment
may be true in civil matters, it is absurd as applied
to the People in a criminal case. (See Jones v.
Superior Court, 58 Cal. at 56.)

We also find the following provisions of the Privileges Articles
%0 be objectionable:

(omitted]
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We have attempted to point out only the provisions which we
feel are particularly objectionable in the commission recom-
mendatiofis. Our failure to menticn other provisions should

not be taken as an indication of approval for the rest of
the material.

Sincerely yours,
s/

Manley J. Bowler
Chief Deputy District Attorney

MJB ¢ kmh
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Memo 64-13

EXHIRIT IV
THE UNIVERSITY OF CHIGAGOD
Chicago 37 * Illinois
The Law School
January 20, 196%

Mr. John H. DedMoully
Californis Iaw Revision Commission
Stanford University 8chool of law
Stanford, California

Dear John:

Many thanks for sending me the report of the California law Revision
Commission on hearsay.

The report, in my opinion, misses the boat. It proposes to turn
the clock back, and 1t won't succeed.

More specifically, the report goes wrong at page 308, where the
unsupperted assertion appéars that "the tentative recommendation would
make & broader range of bearsay evidence admissidle in the courts of
this State than is now the case." The report makes this assertion
without even any awarepess of what proceedings will be subject to the
new mlea, the report merely refers vaguely to "the Oalifornia law of
evidence."

One has t0 turn to the Chadbourn report, deginning at page 407, to
discover what the proposed rules will apply to. The rules will apply "in
every criminal or civil proceeding conducted by or under the supervision
of a court in which evidence is produced.” In the footnote to that state-
ment appears the exceedingly important qmliﬁeat:l.on: "Except to the
extent to which the Uniform Rules of Evidence 'may be relaxed by cother
procedural rule or statute spplicable to the specific situation.'' Then
appears the exsmple of the 8mall Claims Court, before which the proposed
rules will be "relaxed.”

Vith all respect, I want to raise the exceedingly elementary question
vhether the Commission is aware of the fact that the juryetrial rules of
evidence, including especially the hearsay rule, are "relaxed" in most
cases that are tried without juries. I want to raise the elementary
question whether the Commission is awere of the fact that probably about
two-thirds of all trials in superior courts of Califomnie are without
Juries, and that in the lesser courts of Californie a still higher
proportion are without Juries.

On the besis of statistics in recent reports of the Judicisl Council
of California, I think it may be a good guess that more than nine-tentha

-]~
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Mr. John H. DeMoully Jamwary 20, 1564
Page Two

of the trials to which the proposed rules will be applicable ars without
Juries. In the nonjury trials, the hearsay rule iz 'relaxed" %o scme uneven
extent from case to case and from Judge to Judge.

From this approach, I think it highly improbable that "ithe tentative
recommendation would make a broader range of hearsay avidence admissible
in the couxts of this State than is now the case." This statement at
page 308 of the report has ro support whatscever, and the only way it
could be supported would be through a study of the present practices
in nonjury triels, which probably account for more than nine-teaths of
all trials in courts of {alifornia. Even if the statement is true with
respect to jury cases, which ere probably less than onew-tenth of the
trials, I think the statement is unjustifisgble unless some sort of

study of nonjury trials supports 1it.

The reality seems to me to be thet today's evidence yrnctices in
California make & lot of sense beceuse the jury-trial rules are relaxed
in more than nine-tenths of all trials. And application of the California
Iaw Revision Commission's proposed rules to the nonjury trials eof
alifornis will., as I see it, be a move in the wrong direction.

Even in Jury cases, I am not convinced that the recommendations will
be a step forward. What is important here is the difference betweem the
formal system and what actually heppens in trisla, plus the Purther
fsct that the codification proposed will probably terd 0 have more effect

than today's relative looseness. Nothing in the report or in the Chedbourn
study discerns the crucial realitles emphasized by some of the best students
of evidence. An example 18 Professor Jack Weinstein of Columbis University:
"So quickly has the exclusiomary hearsay rule waned that there are few
cases today where the outcome of a well-tried case would have been Aifferent
had it not been for the hearsey rule, where a good court was prevented
from admitting persuasive hearsay. Not all lawyers and courts, of course,
have fully exploited present tendencles.” See the whole Welnatein article,
Probative Force of Hearsay, 43 Ia. L. Rev. 331 (1961), which has in it
ninety-nine times as much wisdom as the Chadbourn report.

The proposed rules of the California Iaw Revision Commiselion fail
to recognize the fundamental truth captured by McCormick in one sentence:
“"The truetworthiness of hearsay rarges from the highest reliasbility to
utter worthlessness." The proposed rules assume, wrongly, that the
hearsay rule and its exceptions can be made to fit McCormick's fundamentel
truth. They don't fit it.

If more than nine-tenths of trials in Celifornia are without juries,
then in preparing rules of evidence for all trials, we need to release
our minds from jury thinking and to prepare rules for nonjury trials.
We can then provide for the needed adaptation for the small minority of
trials that use juries. The rules proposed by the (alifornia Iaw Revision
Commisaion are dominated by Jjury thinking. The proposed rules should de
prepared by minds that are released from jury thinking.

-20
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Mr. Jobn H. DeMoully January 20, 1964
Page Three

When our minds are released from jury thinking, we shall mee the
merit of bullding on our valuable experience under the satisfactory
provisionsg of the Adninistrative Procedure Act that "Any oral or
documcntary evidence mcy be recelved” and thet e finding mey be sup-
ported by "reliabie, probative. and substantial evidence" without
regard to the question whether th: evidence is "competent.”

When our minds are reieased from jury thinking, we shall see that
when the only evallabic alternntive to giving the heersay as much welght
ag it seems to deserve is tc dzclde without evidence, our belief that
direct evidence is usualiy betvter then hearsay is unbelpful becsuse it
is irrelevant.

When our wrinds are released from Jury thinking, we shall see the
nonsens~ of .a heardey rule that operates ih the same way irreepective -
of thewrailebill’; or unrelisbilivy of the hearsay and irrespective of
the availablllty or unavellability of the declarent; we shall see that
even somewhat unreliable heersay mey for some purpcses in scme clrouste
stances be bet:er than no evidence.

If you want figures showing that five-sixths of all trials in
courts of gemeral jurisdiction in the United States today are without
Juries, I refer you to § 14.03 of the 1963 pocket parts of my Administrative
Iaw Treatise. {If you want eupport for scme of my remarks to you at ‘the
lunch tabie about Judicial notice, see § 15.09 of the same pocket parts.)

I wae much Jleased t¢ become a bit acguainted with you in los Angeles,
John, and I hope the future will oftern bring us together.

VWarm regards.

Sincerely yours,

Kenneth Culp Davia
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Memo 64-13

EXHIBIT V.
Chambers of
THE SUPERIOR COURT
Log Angeles 12, Californis

January 28, 1964

California Law Revision Commission
School of Law

Stanford University

Stanford, California

Attention: Mr. John H. DeMoully, Executive Secretary
Gentlenen:

The Honorable Vernon W. Hunt, President of the Conference of
California Judges, several months ago appointed e special committee of
the Conference to work with your Coamission on the study of the Uniform
Rules of Evidence., The menmbers of said camittee are as follows:

Justice Mildred Lillie
Justice, Distriet Court of Appesl
Los Angeles, California

Judge Mark Brandler
The Superior Court
Los Angeles, California

Judge Raymond J. Sherwin
The Superior Court
Fairfield, California

Judge James C. Toothaker
The Superior Cowrt
San Diego, California

Judge Howard E. Crandall
The Municipal Court
San Pedro, California

Judge Leonard A. Diether
The Superiocr Court

Los Angeles, California
Chalrman of the Committee

The Committee has studied and reviewed the tentative recommendations
of your Commission on the Uniform Rules of Evidence relating to hearse:

- 1—
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California Law Revision
Commission -2- Janusry 28, 1964

evidence as expressed in your report of August 1962, and has prepared
a report of its recommendations and conclusions, copies of which are
enclosed herewith, Please deliver a copy of sald report to each member
of the Commission

If the Commigsion desires, the Committee will be happy to furnish
the Commizsion with additional information as to the reasons or basis
for its recommendations snd conclusions.

The Committee will be happy to study and review any additional
tentative recommendaticns of the Commission on the Uniform Rules of
Evidence.,

Yours very truly,

s/

Ieonard A, Diether

Chairman of the Committee of the
Conference of California Judges to
Work with the California Iaw
Revision Commission on Uniform
Tules of Evidence

LAD:IM
Encla.

B
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REFPCRT OF THE SPECIAL COMMITTEE OF THE CONFERENCE

OF CALIFORNIA JUDGES TO WORK WITH THZ CALIFORNIA

LAW REVISION COMMISSION ON THE STUDY OF THE UNIFCRM

RULES OF EVIDENCE RELIATIVE TO HEARSAY EVIDENCE

The Committee approves the tentative recommendations of the Commission

on all Rules relating to hearsay evidence not specifically menticned herein,

RULE 62
DEFINITIONS

The Cormittee reccrmends that Rule 62 be amended to include the
definitions hereinafter set forth., The Committee belleves that such
definitions will simplify and shorten Rule 63.

Rule 62(9) Fhysielal or mental condition of a persou as used in these
rules shall include the then existing state of mind, emotion or physicial
gsensation, etatements of intent, plan, motive, design, mental feeling,
pain and bodily health.

Rule 62{10) Family history shall mean a statememt concerning the birth,
marriage, divorce, death, legitimacy, race-ancestiry, relationship by blood

or merriage or other similar fact.

RULE 63

HEARSAY EVIDENCE EXCLUDED ~ EXCEFTIONS

The Committee recommends that the form of the subdivisions undexr Rule
63 should be uniform, and that the subject matter of the hearsay evidence
should be stated First and that any modifying or conditional phrases, or
exceptions should be stated in the latter provisions of the subdivisions or
in a separate parsgraph as is done in Rule 63(1).
-3-
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RULE 63(3)

FORMER TESTIMONY OFFERED AGAINST A PARTY

TO THE FCRMER ACTION OR PROCEEDING

The Committee recommends that Rule 63{3) be rewritten as follows:
Former testimony of a declarant if the Judge finds that the declarant
is unavailable as s witness and any one of the following exists:
(a) It is offered agalnst a person who offered it in evidence
in his own behalf on the former occasion or against the
successor in interest .of such person; or
{b) The party egainst whom the testimony is offered was a party
to the sction or proceeding in which the testimony was given
and had the right and opportunity to cross-examine, except that
tegtimony in & depopiticn taken in another acticn or pro-
ceeding and testimony given in a prelimipary examination in
anotbher eriminal asction or proceeding is nol admissible under
this subparagraph against the defendant in & criminal action
or proceeding unless it vas received in evldence at the trial
of such other action or proceeding.
The admissibility of former testimony under this subdivisien is subject
to the same limitations and objections as though the declarant were

testifying in person except for objecticms to the form of the question which

were not made at the time the former testimony was given and objections

e

based on competency or privilege which did not exist at that time.
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RULE 63(3.1)

FORMER TESTIMONY OFFERED AGAINST A PERSON

NOT A PARTY TO THE FORMER ACTION OR PROCEEDINGS

The Committee recommends that Rule 63(3.1) be eliminated. It feels
that said rule is contrary to the Californias lLaw as it now exists and
that the admission of testimony againat a person who wae not a party to

the previous action or proceedings is dangerous and unfair.

RULE 63(6)

CONFESSIONS

The majority of the Committee are 1n favor of the subdivision as
recommended by the Commission. '

Two members dissent as to subparagraph {b) and one member dissents
as to subparagraph (c).

The view of one member of the Committee is that subparagraph (a),
amply protects the righte of the deferndant and that under the California
authorities the trial judge may properiy consider the subject matter
presently encompassed in the Commission's subparagraph (b) and (e).

Two members of the Coammittee believe that subparagraph (b) doee not
make it sufficlently clear that there must be a causal connectlon between
the alleged violation of the State or Federal Constitutions and the
obtaining of the confessiocn.

Although the Committee believes that subparagraph (c) is comtrary
to the preéent Californis law as stated in the case of People v. Freeland,

218 A.C.A. 2153 Rogers v. Superior Court, 46 Cal.2d 3, the majority of

the Committee ip in favor of the Ccnmmission's recommendations.

-5
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RULE 63(7)
ADMISSIONS BY PARTIES

The Committee recommends that Rule 63(7) be rewritten as follows:
A statement by & person who is a party to & civil action or

proceeding offered against him in either his individual or

representative capacity regardless of whether such statement was

made in his individual or representative capacity.

RULE 63(8)
AUTHORIZED AND ADOPTIVE ATMISSIONS

The Committee recommends that Rule 63(8) be rewritten to read es
follows:
A statement offered against a partr if:

{a) Made by a person suthorized by the party to meke a statement
or statements for him concerning the subjeet matter of the
statement; or

(b) The party against whom it is offered had knowledge of its
content and has by words or conduct manifested his adoption

or his belief in its tratk.

RULE 63(9)

VICARICUS ATMISSIONS

The Committee recommends that Rule 63(9) be rewritten as follows:
A statement which would bhe admiasible if made by the declarant
at the hearing if offered against a party and:
(a) The statement is that of an agent, partner or employee of
-
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e party and (1) tie ciotement concerred 2 matter within
the scope of the agency, partnership or employgent and was
nmede during such relationship and (i1) the statement is
offered after, or in the judge's discretion as to the order
of procf, subject to proof by independent evidence of the
existence of the relationship between the declarant and the
party; or

(b) The statement is that of a co-conspirator of the party and
(1) the statement wae made during the existence of the cone-
spiracy and in furtherance of the common object thereof, and
{ii) the statement is offered after proof by evidence of the
existence of the conspiracy and that the declarant and the
party were both parties to the conspiracy at the time the
statement was made; or

(e} In a eivil action or proceeding, the liability, obligation or
duty of the declarant is an issue between the party and the
proponent of the evidence of the statement and the statement
tends to establish that liability, obligation or duty.

We have eliminated the word "independent" from Rule 63{9b i1) to

comply with the rules set forth in People v. Collier, 111 Cal. App. 215;

and People v. Curtis, 106 Cal. App.2d 321, to the effect that the acts

and declarations of conspirators are properly received in evidence in

proof of the "fact” of the existence of a conepiracy.

RULE 63(10)
DECLARATIONS AGAINST INTEREST

The Committee recommends that Rule 63(10) be rewritten as follows:

A stetement which the judge finde was at the time of the statement: (1)
-7
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so far contrary to the declarant’s pecuniary proprietary lnterest or
(i1) so far subjected him tc the risk of civil or criminal liability,
or {iii) so far tended to render invalid a claim by him against
another or created such risk of making bhim an object of hatred,
ridicule or social disgrace in the community that a reascnable
man in his positicon would nmot have made the statement unless he
believed 1t tc be true, provided the declarant is not a party to
the action or proceedings and the judge finds that the declarant
ie unavailable as a witness and had sufficient knowledge of the
subject, except, however, that a statement made while the declarant
wag in the. custody of ¢ public officer or employee of the United
States or a state or territory of the Unilted States ls not admissible
under this subdivision against the defendant in & criminal asction or
proceeding.
Two members of the Committee disapproved said subdivision for the
following reasons:
By reason of the decision by a District Court of Appeal in the

case of Pecple v. Spriges; 220 A.C.A. 348, to the effect that the

declaration of ancther person that he cemmitted the crime is
inadmissible hearsay, and since the Supreme Court granted a hearing
in the Spriggs case, and in the absence of additional safeguards to
assure the trustworthiness of the declerant, it 1s suggested that
the Commitiee not recommend favorable action on this subdivision

until our Supreme Court renderse its decision.
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RULE 63(12)

STATEMENTS OF PHISICAL OR MENTAL CONDITION OF DECLARART

The Committee recommends that Rule 63(12) be rewritten as follows:
A statemant of a declarant unless the Jjudge finds it was made

in bad fal<h, relative to:

(a) His physicel or mental condition when such is an issue or is
relevant to prove or explain aets or condvet of the declarant,
but, except as provided in paragraphs (b}, {c) and (d) of thia
subdiviszon, not including memory or belief to prove the fact
rem:mbered or believed; or

(b) His state of mind, emotion or physical sensation at a time
prior to the statement to prove suqh prior facts when such
ig an issue in the action or proczedings, but not to prove
any other fact provided declarant is unavailsble as a witness;
or

(c) Whether he has or has not made a will or has or has not
revoked his will or that identifies his will provided be is
unavailable as a witness.

The majority of the Committee believe that the Cormission's sub-

paragraph (o) shouid be eliminated entirely ané that the present law
of California on that subject as it now existe should apply.

Two members of the Committeece believe that the subject matter of
subparagraph (c) should be included in the subdivielon in langusge sub- .
stantially as follows:

{c} His previous symptome, pain or pbysical sensation made to &

physician relé.tive to an issue of declarant's bodily condition.
~Gm
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RULE 63(15)

_REPORTS OF PUBLIC OFFICERS AND EMPLOYEES

The Committee approves Rule 63(i5) (2), {b) and-(c) provided
that whenever the author of such writing is called as a witness by
the party against waom thz writing is offered and concerning the subject
matter of the writing, such witness may bec exsmined 3 an adverse witness
as on cross-examination.

The Committee suggests that the Commission give consideration to the
admissibility of reports prepared by agencies of the government prior to
the litigation dealing with natural or physical conditions, for example,
reports that might be used in water, mining, oil subsidence cases, but

which would not qualify for admission under subparagraph (b).

RULE 63(16)

REPORTS OF VITAL STATISTICS

The Cormittee recommends that the title of this subdivigion be
changed to "Records of Vital Statistics."

The Committee alsc recommends that the words "or reports” in the
first line of the subdivision shonld be eliminated, ard i1f so eliminated

the Committee approves the subdivision as recommended by the Commission.

RULE 63(27)

CONTENT OF OFFICIAL RECORDS

The Committee recommends that Rule 63(17) be rewritten as follows:
{a) A writing purporting to be a copy of a writing recorded or

filed pursuvant to law in the office of a public officer, or

=10~
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a writing in the custody of such an officer, and offered to
prove the contents of such wiriting if the original would be
admissible and & copy meets the requirements of authentication
under Ruie €8,

(b) A writing mede by the public officer who is the official
custoudian of the records in his office and offered to prove
the absence of & record in such office if such -writing meets
the requirements of authentication under Rule 69 and recites
diiigent search and failure 4o find such record.

One member of the Committes Jilsapproves of the r:commendation of

the Commission and of this Committee with regard to subperagraph (a),
and feels that the provisions of the Uniform Rules of Evidence should

be followed.

RULE 63(20)

JUDGMENT OF PREVIOUS CONVICTION

The majority of the Committee approves the recommendation of the
Commission in eliminating subdivision 20 of the Uniform Rules of Evidence.
Bowever, the Committee suggests that the Cormmiesion give considerstion to

the case of Teitelbaum Furs, Inc. v, Dominion Insurance Co., Ltd., 58

Cal.2d 601. If said subdivision 20 is eliminated and the Teitelbaum case
remaing as the law of this state would not the final judgment of convietion
be admisgible in any cther acticn in which it would be material?

One member of the Committee believes that subdivision 20 should be
ineluded as proposed in the Uniform Rules of Evidence so long as it is
mede clear that it is not intended to repeal by implication the new sub-

division 3 of Section 1016 Pensl Code dealing with & plea of nolo contendere,

- 11.
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RULE 63(21)
JUDGMENT AGAINST PERSONS ENTITLED TO INDEMNITY

The Committee recommends that Rale 63(21) be rewritten as follows:
Evidence of a final juégment if offeved by the judgment

debtor in any actlon of proceedings to prove any fact which was

essential to the judgmsnt and such action or proceedings is to:

{a) Recover partizl or total indemnity or exocneration for money
paid or liability ilncurred beceunse of the judgment; oxr

{t) Enfrrce a warranty %o protect the judgment dedbtor against
the liability determined by the judgment; or

(¢} Recover damages for breach of a warranty substantially the
game asz & warranty determined by the judgment +¢ have been

breached.

RULE 63(22)
JUDGMENT DETERMINING PUBLIC INTEREST IN LAND

The Committee recommends Rule 63(22) be rewritten as follows:

Evidence of & final Jjulgment determining the interest or lack
of interest of a public entity in lard, and offer to prove any fact
which was essential to the judgment if such judgment was entered in an
action or proceedings to which the public entity whose interests
or lack of interest wvms determined, was & party. As used in this
subdivision "public entity” means the United States or a state or
territory of the United States or a governmental subdivision of the

United States or a state or territory of the United States.
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C RULE_63(23)
STATEMENT CONDERNIQE_ONE:S OWUN FAMITY HISTOE{

The Committee recommends that Rule 63(23) be rewritten as follows:

A statement of a metter concerning a declarant's own family
history, even though the declarant had no means of acquiring personal
knowiedge of the matier declared provided the Judge finds the
declerant 1s unavailable as a witness and that the statement was
made under such circumstances that the declarant in meking such

statement had, o apparant motive or reason to deviate from the truth.

RuLE 63(2h4)
STATEMENT CONCERNING FAMILY HISTORY OF ANOTHER

C The Committee recommends that Rule 63(2') bc rewritten as follows:
A statement concerning the family history of a person other

than the declarant if the judge finds that the declarant is

unavailable as a witneess and finds that:

{(a) The statement was made under such circumstances that the
declarant in meking such statement had no apparent motive
or reason to deviate from the truth; and

{b) The declarant was related to the other by blood or marriage; or

(¢) The declarant wes ctherwise so irtimately associated with the
other's farily as to be likely tc have accurate information
concerning the matter Jeclared ani made the statement (1)
upon informetion received from the other or from a person
related by blood or marriage to the other or (ii) upon repute

C in the other's family.

-13-
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RULE 63(26)

REPUTATION IN FAMILY CONCERNING FAMILY RISTORY

The Committee recommends that Rule 63(26) be rewritten as follows:

Evidence of reputation amwng members of a family if the
reputation concerns the family history of a member of the family
by blood or marriage and if offerszd to prove the truth of the

matter reputed.

RULE 63(26.1)

ENTRIES CONCERNING FAMILY HISTORY

The Committee recommends thet Rule 63(26.1; be rewritten as follows:
Entries in family bibles or other family books or charte,

engravings on rings, family portraits, engravings on urns, crypts

or tombstones and the like if offered to prove the family history

of a member of the family by blood or merriage.

RULE 63(27)

COMMUNITY REFUTATION CONCERNING BOUNDARIES,

GENERAL HISTORY AND FAMILY HISTORY

The Committee recommends that Rule 63{27) be rewritten as follows:
Evidence of reputation in a community if offered to prove the

truth of the matter reputed and the reputation concerns:

(=) Bouﬁdaries of or customs affecting land in the community and
the judge finds that the reputation, 1if any, arose before the

controversy.

e
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{b) An event of geueral history of the community or of the state
or nation of which the commnity i1s a part and the judge finds
that the event was of importance to the commmnity.

{e) The date of fact of birth, marriage, divorce or death of a

parson resident in the community at the time of the reputation.

RJE 63(27.2)

STATEMENT CONCEENING BOUNDARY

The Committee recommerds that Ruls 63(27.1) be rewritten as follows:
A statement concerning the boundary of land if the judge finde
that the declarant is unavailable as a witness and had sufficlent
knowledge of the subject and that the statement wag made under such
circomstances that the declarant in making such statement had no

apparent motive or reason to devlate from the truth.

RULE 63(28)

REPUTATION AS TO CHARACTER

The Committee recommends that Rule 63(28) be rewritten as follows:
Evidence cf a p=rsoan’s general rzputation with reference +o hir
character or & trait of his character at a relsvant time in. the
community in which he then resided or in a group with which he then
habitually asscciated and if offered to prove the truth of the

matter reputed.

RULE 63(29)

RECITALS IN COCUMENTS AFFECTING PROPERTY

The Cormittee recommends that Rule 63(29) be rewritten as follows:
A statement contained in a deed of couveyance or a will or
other writing purporting to affect an interest in real or personal

property if the judge finds that:
~15=-
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(a; The matter stoTed was relevant ©o Lol purpose of toe wraisarl;

(b) The matter stated would be relevant to an issue 85 to an
interest in the prbperty; and

(¢) The dealings with the property since the statement was made

have not been inconsistent with the truth of the statement.

RULE 64

DISCEETICN OF JUDGE

UNDER CERTAIN EXCEPTIONS TO EXCIUDE EVIDENCE

(ne member of the Cormittee dlsagrees with the recommendation of
the Cormission as set forth on page 343 of its Report that section 1850
(res gestae) of the Code of Civil Procedure be repealed notwithstanding
the suggestion of the Commission that Rule 62 and 63 make declarations
that are themselves material and relevant, not subject to the hearsay
rule. |

Said member also believes that e portion of said section 1850 is
not encompassed within the Rulee ag recommended by the Commissilon:

Dated: January 28, 196k,
Respectfully submitted,

Justice Mildred Lillie

Judge Mark Brandler

Judge Raymond J. Sherwin

Judge James . Tocthaker

Judge Howard E. Crandall

Judge Leonard A. Diether, Chairmen

e | |
|
|
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Hollywood Bar Association
Iaw Otffices

Megerve, Mumper & Hughes

Mr. John H. DeMoully

California Iaw Revision Commiession
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

This will acknowledge your letter of January 31, 1964, regarding
the hearsay evidence article. We believe that the Commission has
made an exhaustive study and their efforts are accurately reflected
in the proposed recommendations. The Hollywood Bar Assccistion is
& relatively small orzanization, and the committee was not in a

position to conduet extensive research. We have no recommendations
to submit.

Yours very truly,

LOWNEY A, GROSENRAUGH

DAGpon
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Memo 64-13

EXHIEBIT VII

Extract from Hearing of Joint legislative Committee for the Revision of
of %he Pennol Code, September 24 and 25, 1963 (0fficial Transcript, pages 12-15).

Attorney General Mosk:

No consideration of the advisability of setting up separate codes to
deal with the main branches of criminmal law would be complete without
a careful study of the law of evidence as it pertains to criminal cases.
The Penal Code specifically deals with many rules of evidence. Section
1102 provides that the rules of evidence in civil actions are applicable
to criminsl proceedings. except as provided in the Penal Code, but then
the Code goes on to set forth mumerous rules of evidence in criminal
cases. There are many other specific evidentiary rules seattered
throughcut the Penal Code, such as Section 315, which relates to the
admissibility of the reputation of a house of prositution; Section 1322,
the scope of the marital privilege and objectlons thereto; 1323, the
privilege of self-incrimination, and so forth.

This commlttee, in revising the Penal (ode, must exercise its
Judgment and bring to bear its experience on the rules of evidence
expressed specifically within the Penal Code and those applicable to
eriminal proceedings by virtue of other statutes or judicial decisions.

In this connection, this committee can draw on the studies and
recomaendations produced by the California Iaw Fevision Commission 1n
its study to determine whether the California Iaw of Evidence should be
reviged to conform to Uniform Bules of Evidence drafted by the Netional
Conference of Commissioners on Uniform State laws and spproved by it at
its 1953 annual conference.

Thus far the (alifornia Law Revislon Commission has prepared =
tentative recommendation on hearsay evidence and on privileges. My staff
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has reviewed thils work and we feel that the Commission has contributed
g great deal by way of the research ahd study that has gone into this
project.

However, candor compels me €0 note that this commlitee was
specifically designed to represent & more balanced viewpoint than the
California law Revision Commission, and thus I hope you will only view
the recommendations of the law Revision Commission a8 only one source.

I take it as settled that thils committee will not deem itself
foreclosed from examinlng gquestions of criminal evidence solely because
the California Isw Revision Commission has already offered its recommendation.

To 1llustrate my concern in this regard, I have noted that the
Californis Iaw Revision Cormission recommendation in connection with
the admissibility of confessions in criminal cases provides that an
exitra=judlcial statement by a defendsnt is not admissible, regardless
of its free and voluntary character, if it was made during a period while

e deferdant was 1llegally detained by a police officer or employee of
the Unlted States or a state or territory of the United States. It
should bhe noted initd~lly that neither the Uniform Rules of Evidence nor
the conmlitant to ~he Californis Law Revision Comission recommended
this 1rule,

This suggested zu's is, ¢7 eourss, the so=-called McNab-Mallory rule,
=pich 1s effective 1Ip the fedeial courts. Our Jalifornia Supreme Court,
which yields, quite properly, to no court in its concern for rights of
eriminal defendants, hoe refused repeatedly to adopt the McNab rule.

To my knowledge, no state has adopted it., The policy reasons advanced

-
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by the California Law Revision Commlssion for adopting this rule consist
of a few lines, the gist of which is that the suggested rule will
implement the right of an accused person to be brought promptly before

8 maglstrate.

Now, we all agree with the goal of prompt arraignment. OCur state
law at the present time requires in various code sections that an
accused person be brought promptly before a magistrate. These are
desirable provislions and they should be, and I believe they are, enforced
by our public officials.

It does not follow, however, that a confession, or even an exculpatory
statement, which might be taken after vhat a judge deems to be an
unreasonable period of time in custody, should be inadmissible when there
are no clrocumstances that point to an involuntary or untruthful statement.

Now, there are, undoubtedly, intelligent and sincere people who
believe that the Mallory rule should be adopted in this state. There
are many more who have disputed this. This issue cen be, and should be,
fully debated before this committee, thus resulting in a studied judgment.

There are other recommendations of the California Law Revision
Commission which highlight the need for a complete examination by this
cormittee of the rules of criminal evidence. Such an instance is the
recommendation which would withdraw from the trial judge his traditicnal
and proper discretion to determine the order of proof in conspiracy cases.
The suggested rule would provide for a rigld requirement that a conspiracy
must be flrest proved independently prior to the reception in evidence of
the declarations of co-conepirators.

Many of these points I have made could be called surface eriticisms,
and I will concede that they are. But a deeper analysis, I am sure, will

reveal deeper problems.
-3-
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EXHIBIT VIII
OFFICE OF COUNTY COUNSEL - SAN BERNARDINO COUNTY

COMMENT: o D308 HRAGEAY EVIGENCE ARTICLE OF THE UPAVORM RULES OF EVIDENCE

I compenting on Article V priviieges., we sugpested that it would be
desirable for each article o contain a provision listing the types of pro-
ceedingz ©o which the rules in that ariicls would apply. Otherwise
uncertainty would exist as uco wiether The rules applied just te courts, or
also o gome or 31l adwinistrative proceedings. The priwvileges articls was
quite explicit in this respect. A proceeding was defined as “any action,
hearing, Iinvestigatlon, Inqguest, or inquiry, whether conducted by a court,
administrative agency, hearing officer, arbitrator, legilelative body ox
any other person authorized by law to do so, in which testimony can be
compelled to be given," RULE 22.5 SCOPE OF THE PRIVILEGES ARTICLE stated:
“Except as otherwise provided by statute, the provisions of this article
apply to all proceedings.®

There is no suchk provision 1ln the Article on Hearsay Evidence, Thisz
tvpe of provision would be very desirable because at present the rules are
scattered throughout the codes, and in many cazes they are quite uncertain.
For example, $11513 of the Governmment Code provides thset a hearing con-
ducted undexr the Admlnistrative Procedure Aci "need not be conducted
according to technical rules relating to evidence and witnesses, any
relevant evidence shall be admitted if it is the sort of evidence which
responsible persons are accustomed to rely in the conduct of serious
affairs, regardless of the existence of any comron law or statutory rule
which might make improper the admission of such evidence over objection in
court actions., Hearsay evidence may be used for the purpose of supplament-
ing or explaining any direct evidence but shall not be sufficient in itsgelf
to g;ppart“a finding unless it would be admissiblz over objection in ecivil
actlions. ..

In court proceedings inadmissible heavsay is sufficient to support a
judgment if it is in the record through failure of the opponent to object.
Since there is no baeis for objecting to hearsay avidence in a hearing
conducted under the Administrative Procedure Act, the weight and effect of
hearsay evidence ig reduced until it is not sufficient, by itself, to
support a finding.™

The courts apparently have adopted the same rule for local administra-
tive proceedings not governed by the Administrative Procedure Act. 1In
Waiker vs, City of San Gabriel 20 C 24 872 in a hearing before the city
councili, the court held that hearsay evidence alone was insufficient to
support the revocation of a business license.

# QUERY: As to both court and administrative proceedings, should nct a
default by failure to answer or appear at the hearing be deemed
an admission of every allegation in the complaint, petition,
accusation or other pleading? Should not the defaulting party
waive both his right to object to “inadmissible” hearsay and his
right to require other proof?
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Sovernment Cods gection 11514 permits affidavits, under certain
cireumstances, ©o have the same effect as if the affiant had testified
erally.

Section 5709 of the Laber Code states, regarding hearings before the
Industrial Accident Commission, "...No order, decision, award or rule shall
be invalidated because of the admission into the record, and use as proof
of any fact in dispute, of any evidence not admissible under the common
law or statutory rules of evidence and procedure.” The Labor Code apparently
has very liberal rules of evidence, and there is no requirement that a
finding be supported by non~hearsay evidence. In the case of State

Compensation Insurance Fund v Industrial Accidant Gomiss;ﬁn 195 C 174 the
court held that even jurisdictional facts are provable by hearsay evidence,
and such evidence alone may be sufficient to sustain an award. On the other
hand, the case of Casualty gggggg¥ vs, Accident Commission 195 C 533, the
court stated: "While the terms of this section are broad and comprehensive,
covering as they do the admission into the record and use as proof of any
fact in dispute of any evidence objectionable under the common law and
statutory rules, yet it was not intended thereby that it would be any the
less the duty of the Commission to follow the prescribed procedure and
rules of evidence. 1In other words, it still remains the duty of the
Commission to conduct the proceedings so that there will be as little
occasion as possible for the courts to resort to the said rule of decision."
This is an odd statement. It implies that while reversible error will not
cccur from failure to appig formal rules of evidence, the Commission has &
duty to exclude evidence which would not be admissible in a court of law.

In the more recent case of saeific Empire Insurance Company v Industrial
Accident Commission 47 CA 2 » unsubstan esarsay ev e was not

suitlclent to sustain an award,

From these conflicting rules and decislons, it appears desirable to
state which rules shall apply in which hearings, and that could easily
be done by having & provision, similir to the one in the privileges article,
setting forth the scope of the hearsay rules.

Probably if the Uniform Rules of Evidence are adopted by this state,
they will, for the most part, be adopted with the modifications recommended
by the California Law Revision Commission, Comments will be directed
priwarily to the Unifora Rules as so modified or revised. To distinguish
between them, the Uniform Rules of Evidence will be referred to as URE,
and the rules as revised by the Commission will be referred to as RURE,
Along with its tentative recommendations, the Commission has made comments
of its own, which are brief and to the point. Consequently these comments
will be confined grinarily to major changes in the law or changes most
likely to affect law enforcement or other county functions. '

RULE 62: DEFINITIONS
As used Iin Rules 62 through 66;
(1) '"Statement" means not only an oral or written expression but

also non-verbal conduct of a person intended by him as a substitute for
words in expressing the matter stated.

-2-»
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{2} "Declarant” i3 a parson who makes a statement.
{3) ‘"'Perceive' means acquire knowledge through one's senses.

{4; "Public officer ox employee of a state or territory of the
United States" includes an vfficer or employee of:

{a) This State or any county, city, district, authority, agency or
other political subdivision of this State.

{(b) Any other state or territory of the United States or any public
entity in any cother staie or territory that is substantially equivalent
to the public entities included under paragraph (a) of this subdivision.

{5) "sState" includes cach of the United States and the District of
Columbia,

{6) Except as otherwise provided in suﬁdivision {(7) of this rule,
"unavalilable as a witness" means that the declarant is:

{a) Exempted on the ground of privilege from testifylng concerning
the matter to which his statement is relevant.

(b)r Disqualifled from testifying to the matter.

'(¢) Dead or unable toc attend or to testify at the hearing because of
age, sickoess, infirmity or imprisonment.

(d) Absent beyond the jurisdiction of the court to compel appearance by
its process.

(e} Absent from the hearing and the proponent of his statement has
exercised reasonable diligence but has been unable to procure hie attendance

by subpoena,

(7} Por the purposes of subdivision (6) of this rule, deciarant is not
available as & witness:

(a} 1f the judge finds that the exemption, disqgualification, death,
inability or absence of the declarant is due to the procurement or wrong-
doing of the proponent of his statement for the purpose of preventing the
declarant from attending or testifying; or

(b) If unavailability is claimed because the declarant is absent
beyond the jurisdiction of the court to compel appearance by its process
and the Judge finds that the deposition of the declarant could have been
taken by the proponent by the exercise of reasonable diligence and without
undue hardship or expense,
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{8} '"'Former testimony" meass :

{a) Testimony given under oath or affirmation as & witness in a former
hearing or trisl of the same action or proceeding;

{(b) Testimony given under oath or affirmation as a witness in another
action or proceeding conducted by or under the supervision of a court or
other official agency having the power to determine controversies; and

(c) Testimony in a deposition taken in compliance with law in another
action or proceeding.

Normally a definitions rule or section does not, 1ln itself, change the
substantive law. However this rule makes two major changes, ''Statement"
is defined so as to exclude conduct not intended as a substitute for words.
According to present law, flight from the scene of a crime is considered
hearsay conduct. The Inference to be drawn i1s that flight was motivated
by an awareness of guilt and a fear of apprehension. Running away is
equivalent to saying, "I am guilty." If the statement, "I am guilty,"”
could be receilved in evidence through some exception tothe hearsay rule,
evidence of flight could also be received; otherwise not. (it might be
menticoned here that a statement, "I am guilty" or" committed the crime,"
would be admissible under the new rules, even when made by someone other
than a party to the action. Such a statement would fall under the hearsay
excePtion for declarations against Iinterest). Courts have seldom carried
the "hearsay conduct" exception to extremes, but in theory one should not
be able to testify that everyone was wearing a raincoat to prove that it
was ralning. The fact that others were wear a raincoat merely indicates
:hat the tHought it was raining, or is equivalent to their saying, "It

& ra g.

The justification for not treating non-assertive conduct as hearsay
is that the person did not intend his conduct as a statement; therefore
his veracity is not in issue.

The second major change is the definition of unavailabllity of a witness.
Present law is inconsistent, In some cases a witness must be dead in order
to be considered unavailable (8o as to admit his out-of-court statements in
evidence). Insanity or residence more than 150 miles from the court are
frequent grounds of unavailability. Paragraph 6 of Rule 62 eliminates
arbitrary distinctions by stating a general, broad rule of unavailability
which will be used for all purposes.

These two changes in Rule 62 will allow more hearsay testimony to be
admitted than formerly; in fact most of the changes throughout the RURE
will have that effect. Whether this change will be beneficlal or detrimental,
as a whole, to counties and law enforcement is difficult to determine.
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RULE 63: HEARSAY EVIDENCE EXCLUDED -~ EXCEPTIORS
OPENING PARAGRAPH: CENERAL RULE EXCLUDING HEARSAY EVIDENCE

Evidence of a statement which is made other than by a witness while
testifying at the hearing and is offered to prove the truth of the matter
stated is hearsay evidence and is inadmissible except: -

Note that only a "statement" ls inadmissible, and statement hag been
defined so as to exclude conduct other than nodding, sign language, etc., .
intended as a substitute for words. Following are 32 exceptions to the
general hearsay rule.

SUBDIVISION {1}): (Previous Statement of Trial Witness)

(1) A statement made by a person'who is & witness at the hearing,
but not made at the hearing, if the statement would have bsen admissible
if made by him while testifying and the statement:

{a) Is inconsistent with his testimony at the hearing and is offered
in compliance with rule 22%; or

(b) 1Is offered after evidence of a prior inconsistent statement or of
a recent fabrication by the witness has been received and the statement is
one made before the alleged inconsistent statement or fabrication and is
consistent with his testimony at the hearing; or

{¢} Concerns a matter as to which the witness has no present
recollection and is contained in a writing which {i) was made at a time
when the fact recorded in the writing actually occurred or was fresh in the
witness's memory, (ii) was made by the witness himself or under his
direction or by some other person for the purgose of recording the witneasts
statement at the time it was made, {iii) is offered after the witness testi-
fies that the statement he made was a true statement of such fact and {iv;

is offered after the writing is authenticated as an accurate record of the
statement.

* Fule 22 will be the subject of a later study and recommendation
by the Commission. The rule as proposed by the Commissioners on
Uniform State Laws is as follows:

mAs affecting the credibility of a witness (a) in examining the
witness a3 to a statement made by him in writing inconsistent

with any part of his testimony it shall not be necessary to show
or read to him any part of the writing provided that if the judge
deema it feasible the time andsglace of writing and the name of
the person addressed, if any a1l be indicated to the wltness;
(b) extrinsic evidence of Erior contradictory statements, whether
oral or written, made by the witness, may in the discretion of

the judge be excluded unless the witness was so examined while
testifying as to give him an opportunity to identify, explain or
deny the statement; (c¢) evidence of traits of his character other
than honesty or veracity or thelr 0p¥osites, shall be inadmissibls;
{d) evidence of specific instances of his conduct relevant only as
tending to prove a trait of his character, shall be inadmissible.™
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The URE would have permitted any oute-of=-court statement by a witness
to be admitted on the theory that the witness could be fully cross-eixamined
regarding the statement. The RURE rule rejected this approach on the
theory that it would be undesirable to permit a party to present his case
through written statements carefully prepared in hig attorney's office,

The pro:ibition against leading questions on direct examination would be
avcided and much of the protection against perjury provided by the require-
gen{ that in most instances testimony be given under cath in court would

e lost. '

Paragraph (a) restates the present law respecting prior inconsistent
statements., Rule 22, referred to in this paragraph, will be the subject
of later study, but it will deal primarily with the probliem of what
foundation must be lald before impeaching a witness - like under what
circumstances his written statement must be shown to him or his oral
statement pinned down as to time, place and persons present before asking
whether he made such a statement.

Parsgraph (b) restates the present law except that prior inconsistent
statements are admitted as substantive evldence, not just to impeach or
cancel out the witnesst's statement on the stand. This seems a desiradble
change since it ia not realistic to expect a jury to understand and apply
the distinction made by presant law.

~ Paragraph (c¢) makes a minor change in "past recollection recorded"
by not requiring the statement to which the witness refers to have been
prepared by him or under his directlon. -

‘SUBDI?ISIDN 3s Kgg%gﬁ EES;%%%EEb?ﬁSERED AGAINST A PARTY TO THE FORMER

{3} Except as otherwise Erovided in thiz subdivision, former testi=
mony if the judge finds that the declarant is unavailable as a witness and
that:

(a) The former testimony is offered against a person who offered it
in evidence in his own behalf on the former occasion or against the
successor in interest of such person; or

(b} The party against whom the testimony is offered was a party to
the action or proceeding in which the testimony was given and had the right
and opportunity for cross-examination with an interest and motive similar
to that which he has at the hearing, except that testimony in a deposition
taken in another action ormfroceeding and testimony given in s fre iminary
examination in another criminal action or proceeding is not admissible
under this paragraph against the defendant in a criminal action or proceedw
ing unless it wae received in evidence at the trial of such other action or
proceeding. -

Except for objections to the form of the question which were not made
at the time the former testimony was given and objections based on compstency
or privilege which did not exist at that time, the admissibllity of former

wb
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testimony under this subdivision is subject to the same limitations and
objections as though the declarant were testifying in person.

svsprvIsTor 3.1: SRR TRGRECYT. 2GR AGATNRT,A PRRSON 10T & PARTY

3.1 Except as otherwise provided in this subdivision, former testimony
if the judge finds that:

(a} The declarant is unavailable as a witness;

{b} The former testimony is offered in a civil action or proceeding
or against the people in a criminal action or proceeding; and

{c} The issue is such that a party to the action or proceading in
which the former testimony was given had the right and opportunity for
crogg~examination with an interest and motive similar to that which the
party against whom the testimony is offered haes at the hearing.

Except for objections based on competency or-grivilege which did not
exist at the time the former testimony was given, the admissibility of
former testimony under this subdivision i3 subject to the same limitations
and objections as though the declarant were testifying in person.

The URE provision was much broader than the combined RURE subdivisions
3 and 3.1. The URE would allow depositions to be used in the trial of the
action in which they were taken without proof that the witness was unavaila
gble. The justification was that the proponent would usually call the
witness, when available, in order to make & more favorable impression upon
the judge or Jury. If the opponent had obsgerved at the deposition hearing
that the witness would not make a favorable impression, or if he wished to
cross-examine him further, then he, the opponent, could subpoena the wit-
ness, if he were available. When the witness was actually unavailable and
it was necessary to use his deposition, the URE rule would eliminate the
necessity and difficulty of proving that he was unavailable. HNevertheless
the Law Revision Commission chose to restate the present law in this regard,
apparently because it was not convinced that selfeinterest would usually
force the proponent to call the witness at the trial. Since it was
degirable to have the witness at the trial, when possible, it was logical
to place the burden of locating and subpecenaing him upon the proponent.

There is, according to present law, a rule of mutuality or reciprocity
which Brevents the use of very reliable former testimony. In the action
A vs. B, W is called as a witness. In the later action A vs, C, C would
11lke to use a transcript of W's testimony. A had a previous opportunity to
examine or cross-examine W, so why shouldn't  be abf: to use this testimony?
The supposed Jjustification for excluding it is that A could not use this
testimony against C; therefore it would be unfair to allow C to use it
against A. The present rule excluding W!s testimony is not stated in terms
of mutuality, but that is the real policy reason for its exclusion. (The
requirement of admissibility is substantial identity of parties and issues).
The proposed change will eliminate the principle of mutuality. RURE sub-
division 3 makes testimony admissible aEainst a parson who called the
witness himself or who was a party and had an opportunity to eross-examine.
This prineciple has two exceptions: It will not apply in eriminal actions
against the defendant or in other cases where the interest and motive of

o P
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ke person against whom the evidence was admitted was different irom his
interest and motive i= the new proceeding. The reason for these axcepbions
is that the party may have failed to crogs—examine fully-especially at a
deposition for the primary purpose of discovery or at a pregiminary hearing -
because of not wanting to tip off the weakness of the witnessfs testimony,

or because the witness's testimony, while it could have been refuted, was

not harmful in the previous case.

Subdivision 3.1 contains a more controversial change. When the
declarant is unavailable, his testimony can be used (except sgainst a
criminal defendant} even when the party opposing its admission has rot had
the previous opportunity to cross-examinel! The fact that another party,
with a similar motive, had the ogportunity to cross~examine is supposed to
provide an adequate safeguard. One's natural reaction is to oppose any
such radical reductiocan of the right to cross-examine, However such testi-
mony should be more religbie than many other types of hearsay which are
admitted.

SUBDIVISION 4: Contemporaneous and Spontaneous Statements
(L) A atatement:

(a) Which the judge finds was made while the declarant was perceiving
the act, condition or event which the statement narrates, describes or
explaina; or

{b} Which the judge finds (i) furports to state what the declarant
perceived relating to an act, condition or event which the statement
narrates, describes or explains and {ii) was made apontaneously while the
declarant was under the stress of excitement caused by such perception.

Apparently this is just a restatement of present law.
SUBDIVISION 5* Dying Declarations

(5} A statement by a person since deceased if the judge finds that it
would be admissible if made by the declarant at the hearing and was made
under a sense of impending death, voluntarily and in good faith and in the
belief that there was no hope of his recovery.

This is a very substantial enlargement of the present dying declaration
exception. The latter is limited to a statement by a dying man regarding
the cause of death in a criminal homicide action. The clause "if the Jjudge
finds that it would be admissible if made by the declarant at the hearing..."
is for the purgose of preventing opinion evidence or other unreliable
evidence from being admissible merely because the declarant is dying.

SUBDIVISION 6: Confessions

(6) As against the defendant in a criminal action or Eroceeding, a
previous statement by him relative to the offense charged, but only if the
Judge finds that the statement was made freely and voluntarily and was not
made:

{a)} Under circumstances likely to cause the defendant to make &
false statement or ‘

-8-
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{b! VYnder such circumstarces that it ig inadmissible under the Cone
stitution of the United States or the Constitution of this State: or

{¢ci Durine & period while the defendant was illegally detained by a
public officer or employ=e of the United States or a state or territory
of the United States.

The major change made by this rule is to eliminate the arbitrary
diztinction between confessions and admissions. Undoubtedly it will maks
the securing of convictions in criminal cases more difficult.

SUBDIVISION 7+ Admissions by Partles

{7) As against himself in either his individual or representative
capacity, a statement by a person who is a party to a c¢ivil action or
proceeding whether such statement was made in his individual or representa~
tive capacity.

This is a restatement of present law.
SUBDIVISION 8: Authorized and Adoptive Admissions
{(8) As against a party, a statemsnt:

(a}] By a gerson authorized by the party to mske a statement or
statements for him concerning the subject matter of the statement; or

{b) Of which the party, with knowledge of the content thereof, has,
hy words or other conduct manifested his adoption or his belief in its
truth,

This is supposed to be a restatemsnt of present law. Perhaps it is a
restatement of case law, but the wordine of C.C.P. 1870 seems to allow
evidence which would be excluded by the new rule. Section 1870 provides:
"Evidence may be given upon a trial of the following facts....3. An act
or declaration of another, in the presence and within the observation of
aufarty, and his conduct in relation thereto."” This writer has unsuccess-
fully objected to hearsay statements made in the presence of his party
when the statementa were not adopted, but were vigorously denled. An
exampie is when A accuses B of doing various things which B denies =~ and
in the case of B v8 C, B would like to prevent the accusations from going
into the record. The only rationale for admitting such statements is that
the party, by his conduct or silence, has admitted their truth, and if he
does not do so, the statements should not be admissible. However a literal
reading of C.C.P. 1870 seemg to allow such statements to be admitted. 1In
t?is respect, the new rule, while more restrictive, seems preferable toc the
old.

SUBDIVISION 9: Viearious Admissions

(9) As against a party, a statement which would be ad?igsible if
made by the declarant at tha hearing if:

«Geo
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fa} The statement is that of an agent, partner or employee of the
party and (i) the statement concerned a matter within the scope of the
agency, partnership or emfloyment and was made beford the termination of
such relationship, and {(ii) the statement is offered after, or in the
Judgets discretion sublect to, proof by independent evidence of the
existence of the relationship between the declarant and the party; or

(b} The statement is that of a co-conspirator of the party and (1)
the gtatement was made prior to the termination of the comspiracy and in
furtherance of the common object thereof and (1i) the statement is offered
after Eroof by independent evidence of the existence of the conspiracy and
that the declarant and the party were both parties to the conspiracy at the
time the statement was made; or

(¢) In a civil action or proceeding, the liability, obligation or
duty of the declarant is in issue between the party and the proponent of the
evidence of the statement, and the statement tends to establish that
liabllity, obligation or duty.

This provision makes a substantial change in law. Formerly statements
that an agent was not suthorized to make were not admissible against the
principal. Thus an employee usually was not authorized to admit liabllity,
and statements such as, "It was my fault,™ or "We knew of the defact for
several days but never got around to fixing it," were excluded on the
theory that the employee had exceeded the scope of his employment in making
such statements., According to this subdivision, statemente will be
admissible if they concern matters within the scope of the agency or
employment, even though the statements themselves were outside of the
scope of the agency or employment.

SUBDIVISION 10: Declarations Against Interest

(10} 1If the declarant is not a party to the action or ceeding
and the judge finds that the declarant is unavallable 58 a witness and had
sufficient knowledge of the subject, a statement which the judge finds was
at the time of the statement so far contrary to the declarant's cunlary
or proprietary interest or so far subjected him to the risk of ecivil or
eriminal liability or so far tended to render invalid a claim by him
against another or created such risk of making him an object of hatred,
ridicule or mocial disgrace in the community that a reasonable man in his
position would not have made the statement unless he belleved it to be
true, except that a statement made while the declarant was in the custody
of a public officer or employee of the United States or a state or territory
of the United States is not admissible under this subdivision against the
defendant in a criminal action or proceeding.

This is another very substantial enlargement of the freaent hearsay
exception. It seems a3 though the new rule will be more logical. Formerly
a declaration against interest had to be agalnst pecunliary Interest and
even that exception was rather narrowly defined. A person would be even
less likely to make a statement which would subject him to the risk of
eriminal 1iability than to make a statement which could cost him, perhaps,
a nominal sum of money. How breoadly the courts will interpret the

«1 0w
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exception to cover hatred, ridicule, or social disgrace remains to be seen.
In the privileges article an example was given where X confessed to P, a
psychotherapist, that X had murdered Y. D, charged with the murder of Y
could compel P to testify regarding X's confession. The problem dealt
with in that section was that the communication to P was not privileged in
these circumstances. It was assumed that X?s confession, if not privileged,
would be admissible as a declaration against penal interest, It seems
illogical that X's confession would be considered a declaration against
interest since 1t was a privileged comminication, and could never be used
against him. It is suggested that subdivision 10 be amended by adding the
foellowing sentence: %A conflidential communication (as defined in rules

. R ) shall not be deemed a declaration agzinat interest.”

SUBDIVISION 12: Statement of Physical or Mental Condition of Declarant
{12} Unless the judge finde it was made in bad faith, a statement of:

(a) The declarant®s then existing state of mind, emotion or physical
sensation, including statements of irntent, plan, motive, design, mental
feeling, pain and bodily health, but except as provided in graphs (b},
{c) and {d) of this subdivision not ineluding memory or belfef to prove the
fact remembered or believed when such mentgl or physical condition is in
issue or is relevant to prove or explain acts or conduct of the dsclarant.

(b) A dsclarant who is unavailable as & witness as to his state of
mind, emotion or physical sensatlion at a time prior to the statement to
prove such prior state of mind, emotion or physical sensation when it is
1tself an issue in the action or proceeding but not to prove any fact
other than such state of mind, emotion or physical sensation. :

{c) The declarant*s previous symptoms, pain or physical senasation,
made to a physiclan eonsulted for treatment or for diagnosis with a view
to treatment, and relevant to an issue of declarant?!s bodily condition.

(d) A declarant who is unavailable as a witness that he has or has
not ma%e a will, or has or has not revoked hls will, or that 1dentifies
his will.

Only paragraph C 1s intended to be & change from present law. It does
not appear to be an important onae.

SUBDIVISION 13*+ Buslness Records _

SUBDIVISION 14: Absence of Entry in Business Racords

SUBDIVISION 15¢ Reports of Public Officers and Employees

SUBDIVISION 16: Reports of Vital Statistics

SUBDIVISION 17: Content of Official Record

SUBDIVISION 18: (Certificate of Marriage

SUBDIVISIOK 19: Records of Documents Affecting an interest in Property

SUBDIVISIONS 13 to 19 are primarily restatements of present law.

“1l-
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SUBDIVISION 21t Judgment Against Persons 8ntitled to Indemnity

(21} To prove any fact which was essential to the judgment, evidsnce
of a final judgment if offered by the judgment debtor in an action or
proceeding to!

’(a) Recover partial or total indemnity or excneration for money paid
or liability incurred because of the jJjudgment;

(b) Enforce a warranty to protect the judgment debtor against the
liability determined by the Jjudgments or

{c) Recover damages for breach of & warranty substantially the same
as & warranty determined by the judgment te have been breached.

SUBDIVISION 21.1: Judgment Determining Liability, Obligation or Duty

(21.1) Wnhen the liability, obligation or duty of a third person is
in issue in a civil action or proceeding, evidence of a final judgment
against that person tc prove such liability, obligation or duty.

These provisions restate the present law.
SUBDIVISION 22: Judgment Determining Public Interest in Land

(22) To prove any fact which was essential to the judgment, evidence
of a final judgment determining the interest or lack of interest of a
public entity in land, if the judgment was entered in an action or pro-
ceeding to which the public entity whose interest or lack of interest was
determined was a party. As used in this subdivision, "public entity"
means the United States or a state or territory of the United States or a
governmental subdivision of the United States or a state or territory of
the United States.

This is a new exception for California. It is unlikely to affect
public bodies.

SUBDIVISION 23: Statement Concerning Onets Own Family History

(23} Unless the Judgze finds that the statement was made under such
circumstances that the declarant in making such statement had motive or
reason to deviate from the truth, a statement of a matter concerning a
declarant's own birth, marriage, divorce, legitimacy, relationship by
blood or marriage, race-ancestry or other similar fact of his famfly
history, even though the declarant had no means of acquiring personal
knowledge of the matter declared, if the judge finds that the declarant
is unavailable as a witness.

SUBDIVISION 24: Statement Concerning Family History of Another
(24,) Unleas the judge finds that the statement was made under such

circumstances that the declarant in making such statement had motive or
reason to deviate from the truth, a statement concerning the birth,

w]Pw
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marrlage, divorce, death, legitimacy, race~ancestry, relationship by blood
or marriage or other similar fact of the family history of a person other
than the declarant if the judge finds that the declarant is unavailadle as
a witness and finds that?

(a) The declarant was related to the other by blood or marriage; or

(b) The declarant was otherwise so intimately associated with the
otherts family as to be likely to have accurate information concerning the
matter declared and made the statement (i) upon information received from
the other or from a person related by blood or marriage to the other or
{ii) upon repute in the othert's family.

SUBDIVISIONS 23 and 24 are a restatement of freaent law except that
present law requires the declarant tec be dead, while the new rules merely
require him to be unavailsble.

SUBDIVISION 26: Reputation in Family Concerning Family History

{26) To prove the truth of the matter reputed, evidence of reputation
among members of a family if the reputation concerns the birth, marriage,
divorce, death, legitimacy, race-ancestry or other fact of the family
history of a member of the family by blood or marriage.

This makes a minor change in present law. C.C.P. 1870 (11) requires
the family reputation in question to have existed "previous to the con-
troversy.® This qualification was deemed unnecessary because reputation
of a matter of pedigree would be unlikely to be influenced by the contro-
versy. '

SUBDIVISION 26.1l¢ Entries Concerning Family History

{26.1) To prove the birth, marriage, divorce, death, legitimacy,
race=anceatry or other fact of the family history of a member of the
family by blood or marriage, entires in family bibles or other family
booka or charts, engravings on rings, family portraits, engravings on
urns, crypts or tombstones, and the iike.

This restates preaent law.

SUBDIVISION 27: Community Reputation Concerning Boundaries, General
History and Family History

{27) To prove the truth of the matter reputed, evidence of reputation
in a community if the reputation concerns.

{a) Boundaries of, or customs affecting, land in the commnity and
the judge finds that the reputation, if any, arose befors controversy.

(b) An event of general history of the community or of the state or
nation of which the community is a part and the Judge finds that the event
was of lmportance to the community.

(c) The date or fact of birth, marriage, divorce or death of a person
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resident in the community at the time of the reputation. ;

Paragraph (a) restates present law. Paragraph (b) is less restrictive
than C.C.P, 1870 (11) since it does not require that the reputation exist
for more than 30 years. Paragraph {(c) broadens present law to include
reputation in the community, not Jjust family reputation.

SUBDIVISION 27.1: Statement Concerning Boundary

{27.1) 1If the judge finds that the declarant is unavailable as a
witness and had sufficient knowledge of the subject, a statement concerning
the boundary of land unless the Judge finds that the statement was made
under such circumstances that the declarant in making such statement had
motive or reason to deviate from the truth.

This subdivision restates the substance of existing, but uncodified,
California law found in cases such as Morton v Folger 15 C 275 and Morcom

v Baieraky 16 CA 480.

SUBDIVISION 28: Reputation as to Character

(28) To prove the truth of the matter reputed, evidence of a person’s
general reputation with referemnce to his character or a trait of his
character at a relevant time in the commnity in which he then resided or
in a group with which he then habitually asaociated.

SUBDIVISION 29: Recitals in Documents Affecting Property

{29) A statement contained in a deed of conveyance or a will or other
writing purporting to affect an interest in property, if the judge finds
that:

(a) The matter stated was relevant to the purpose of the writing;

(b) The matter stated would be relevant to an issue as to an interest
in the property; and ’

(¢} The dealings with the property since the statement was made have
not been inconsistent with the truth of the statement.

SUBDIVISIONS 28 and 29 restate the present law.
SUBDIVISION 29.1: Recitals in Ancient Documents

{26.1} A statement contained in a writing more than 30 years old when
the statement has been since generally acted upon as true by persons having
an interest in the matter.

This subdivision clarifies existing law relating to recitals in ancient
documents. The Supreme Court in dictum indicated that documents over 30
years old, acted upon as genuine, would be presumed genuine and admissible,
but the germuinsness of the documents imports no verity to the recitals cone
tained therein. Recent cases decided by the district courts of appeal,
however, have held that recitals in such documents are admissible to prove
the truth of the facts recited.

wll=
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SETTAYYTIS T S TOANY  Mie £ s ot o ey - P I S U FUPU .
QUBDIVISETON 30 Cowmmareisl Lists zud the Like

{30} A& stavement, obher then 2n opinien, contained in 2 tabulation,
list, direciory, register, or other rublished compilation if the jidge
finds that the compilation is generasily uged and relisd upon by persens
engaged in an occcupation as ascurato.

This subdivisior has ne counterpart in the Californiz statutes
although there is some indicabion that it has been recognized as casc
lzw. In any event, the provision seems desirable.

SUBDIVISION 31y Zearned Treatises

(31} Historical works, books of sclence or art, and published mave
or charts, when made by psrsons irdifferent tetwsen the parties to provwe
facts of general notoriety and interest.

This 15 CuCuePe 1936 modified onlv to conform to the general format
of the hearsay statute. The courts have held that %hooks of science or
art® do not include medical books since medicine is not an exact scisnce.
Consequently a2 docter can be cross-~exawined a8 to his krnowledpge regarding
variocus medlical books, but the bocoks thergelves cannot be used g8 subgiais
tive evidence. The commission considsred the possibility eof brosdening
this exception by stating specifically that medical books ars included.
Tﬁere iz no indication why the commission decided against this desirablie
change.

SUBDITISION 32¢ Evidence Admisaibls TUnder Other l.aws

{32) Hearsay evidence declared 3¢ boe admiasible by any other law of
this State.

This will cover all sorts of miscellaneous proviaions such as the
use of affidavite in uncontested probate proceedings, certain medical
reports in hearings before the Industrial Accident Commission, ete. The
purpose in this subdivisien i3 to prevent such migcellaneous provisions
from being deemed rapesaled by implicatiorn.

RULE 65: CREDIBILITY OF DECLARANT

Rule £5. Evidence of a statement or other conduct by & declarant
inconsistent with a statement of such declarant received in evidence under
" an exception to Rule 63 is not inadmissitle for the purpose of diserediting
the declarant, though he is glven and has had no opportunity to deny oxr
explain such inconsistent statement or other conduct. Any other evidencs
tending to impair or support the ecredibility of the deelarant i1s admissible
if it would have been admissible had the dselarant been a witness,

This rule deals with the lmpeachment of one whose hearsay statement is
in evidence as distinguished from the impeachment of a witness who has
testified. It has two purposss. First, it makes clear that such evidsnce
is not to be excluded on the ground that it is collateral, Second, it

MJN 1132



makes clear that the rule applying to impeachment of a witness-==that a
witness may be impeached by a prior inconsistent statement only if a

per foundation 1= laid by calling his attention to the statement and
permitting him first to explain it---does not apply to a hearsay declarant.

Thus, Rule 65 would permit the introdudtion of evidence to impeach
a hearsay declarant in one situation where such impeaching evidence would
now be excluded. Our decisions indicate that when testimony given by a
witness at a former trial is read into evidence at a subsequent trial
because the witness is not then available, his testimony cannot be impeached
hz evidence of an inconsistent statement unless the would=be impeacher laid
the necessary foundation for impeachment at the first trial or can show
that he had no knowledge of the impsaching evidence at the time of the [irst
trial, The Commission believes, howsver, that the trier-of-fact at the
second trial should be allowed to consider the impeaching evidence in all
cases.

No California case has been found which deals with the blem of
whether a foundation is required when the hearsay declarant is available
as 3 witness at the trial. The Commiasion believes that no foundation
for impeachment should be required in this case. The party electing to
use the hearsay of such a declarant should have the burden of calling
Eim to explain or deny any alleged inconsistencles that tend to impeach

im.

Rule 63 (1) (a) provides that evidence of prior inconsistent state-
ments made by a witness at the trial may be admitted to prove the truth
of the matters stated. In contrast to Rule 63 {1} {a), the evidence
admissible under Rule 65 may not be admitted to prove the truth of the
matter stated. Inconsistent statements that are admissible under Rule 65
may be admitted only to impeach the hearsay declarant. Unless the
declarant is a witness and subject to cross-examination upon the subject
matter of his statements, there is not a sufficient guarantee of the truste
worthiness of his out=of-court statements to warrant their reception as
substantive evidence unless they fall within some recognised exceptlon to
the hearsay rule. -

RULE 66: MULTIPLE HEARSAY

Rule 66. A statement within the scope of an exception to Rule 63 is
not inadmissible on the ground that the evidence of such statement 1s hear~
say evidence if the hearsay evidence of such statement consista of one or

ggge g;atements each of which meets the requirements of an exception to
e 63.

AETarently there are no California cases discussing the admissibility
of multiple hearsay has been analysed and discuased although there are
cases where it has been admitted. The rule seems logical.

RULE 66.1: SAVINGS CLAUSE

Nothing in Rules &2 to 66, inclusive shall be construed to repeal
by implication any other provision of law relating to hearsay evidence.

16~
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It seems that there is a duplication in this rule and rule 63-32,
However, it is difficult to see how this duplication can do any harm. A
few sections of the URE were not adopted as part of the RURE. These sections,
and the reasons for not adopting them, are as follows:

SUBDIVISION 2: AFFIDAVITS

The URE provided: "Affidavits to the extent admissible by the
statutes of this state."” The RURE omitted this subdivision because it is
unnecessary, particularly in view of Rule 66,1, added by the commission,
Rule 66.1 provides: "Nothini in Rules 62 to 66, inclusive, shall be con-
strued to repeal by implication any other provision of law relating to
hearsay evidence.™

SUBDIVISION 11: VOTER'S STATEMENTS

A statement by a voter concerning his qualifications to vote or the
fact or content of his vote:

This subdivision was not made pari of the RURE on the theory that the
exczgtion was unnecessary, that there was no sufficient guarantee of trust-
worthiness and it would change present law.

SUBDIVISION 20: JUDGMENT OF PREVIOUS CONVICTION

Evidence of a final judgment adjudging a person guilty of a felony; to
prove any fact essential to sustain the judgment;

Subdivision 20 was not made part of the RURE because there was no
pressing necessity for it. If the witnesses in the criminal trial are no
lonier available, their testimony would normally be admissibie under sub-
division 3; 1if they are available they can be called again. A guilty plea
is admissible in a subsequent civil action &8 an admission by a party
{Subdivision 7).

SUBDIVISION 25: STATEMENT CONCERNING FAMILY HISTORY BASED ON
STATEMENT OF ANOTHER DECLARANT

Subdivision 25 of the URE provided as follows: "A statement of a
declarant that a statement admissible under exceptions (23} or (24) of
this rule was made by another declarant, offered as tending to prove the
truth of the matter declared by both declaranfs, if the judge finds that
both declarants are unavailable as witnesses;

This subdivision was not made a part of the RURE because such a
statement, with two chances for error, would be very unreliable.

RULE 64. DISCRETION OF JUDGE UNDER CERTAIN EXCEPTIONS TQO EXCLUDE
EVIDENCE

Rule 64 of the URE provided as follows: "Any writing admissible under
exceptions (15), (16), (17), (18), and (19) of Rule 63 shall be received
only if the party offering such writing has delivered a copy of it or so
much thereof as may relate to the controversy, to each adverse party a
reasonable time before trial unless the f1a*ud.ge finds that such adverse party
has not been unfairly surprised by the fajlure to deliver such copy."

~17-
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The Commission did not make this rule & part of the RURE because it

believed that modern digcovery procedures are adequate te enable the parties
o arotzet thewselves from surprise.
Many present code seciions, primaxily in the Code of Civil ?rocedure,

----- re o be regeaqea gx guended to avold confiilet with the Uniform Rules of
lence.  In most cases they are being 16yﬁ&1ﬂ4 slace the same subject
ver is covered im the Uniform Eules. In 2 few cages, they are being
wedified 80 as to be consistent with the Uniform Rules. Per example,
m.ﬂiﬁ 201€ will state that a deposition cen be used if the witness is
mpdv&liable within the meaning of Bule 62 of the Uniform Rules of Evidence
rather than dead, more than 1%) miles from place of trial, unable to attend
ar"ause of age, sickEeSQ, jnfirsity or imprisonment, ete, C.C.P, 2047 will
bz changed rather subgtentially by anrnxhting & witness. to refer to a docu-
ment not prepared by him, and by peﬂmﬂabiﬂg the opposling attorney to iaspect
a document used to refresh the witnezs’s memory, even when the witness does
nni take it with him to the witnese stand. Probably the court wou
that this coes not require disciosure oi & document containing privileged
information, The witness might be dvwwed Lo have waived his privilege (like
the lawyer-cllient priviiege) by referring to the document to refresh his
memory, buk this sheuld not compel hiwm Lo hend over a document (like part of
an adoption file) vhen the privilege belongs to anc her party or when
digelogure i8 forbidden by staguie. If wowld be a good gd@s to say so, if
this iz the law.

#itnesses will have o be eareful what they use to refresh their memory
prior to tvial if they don't want the aopponing atiorney to ses thelyr files,

enal Code Seetion 686 will be smended to state that & defendant's
ﬁt ﬁa confroat wiligesses a%ains? hlm iz limited to the extent that hearsay
ridontie @y be produced, s will be a restatement of present law since
cxtion 686 does not acgurﬁsaly state the law., P, €. 1345 and 1362 will
seeify whon depesitions can be used in criminal trisls,

[
)
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#34(L} 2/18/64

Firet Supplement to Memorandum 64-13

Rule 63(16), (18). Under existing law, a certificete of birth, fetal
death, death or marriage, flled within the state is self-authenticating.
Health and Safety Code Section 10577 provides:

Any birth, fetal death, death, or marriage record which was

reglstered within a periocd of one year from the date of the

event under the provisione of this division or any copy of

such record or pari thereof, properly certified by the State

Registrar, local reglstrar, or county recorder, is prima

facle evidence in all courts and placee of the facts stated

therein.

Subdivision (16) provides a hearsay exception for vital statistics
reports from other jurisdlctions. However, the judge must find (1) that
the maker was required by statute to file the report in a designated public
office and (2) that the writing was mede and filed as required by the
statute. This seems to require some evidence of the identity of the maker
80 that the jJudge can determine that he was 1n fact reguired to file the
writing and that he made and filed the writing in accordasnce with the
statute.

So far as documents executed by public officials are concerned, we
made the documents self~authenticating by creating a Thayer presumption as
to the validity of official seale and signatures. This is Rule €7.7. We
believe that a bhirth, death, or marriage record filed in a public office
is as likely to be asuthentic as a document esigned by a purported notary
public and, hence, we recommend that a subdivigion be added to Rule 67.7
providing a presumption of authority and the authenticity of the signature
of the meker of a birth, death, or marriage record. See Exhibit I (yellow

page) for suggested language.
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The certificate of marriage referred to in subdivision {18) is not
the official record of the marriage referred to in subdivision (16). The
certificate referred to in {18) is the kind of certificate that is given
to the parties to the marriage. Hence, there is not the same aura of
authentlcity thet there is in repgard to officisl birth, death, and marriage
records. Subdivieion {18) does not provide that the marriage certificate
is self-authenticating. The Commission might wish to make a Thayer pre-
sumption of suthentielty in regard to this kind of document, too. However,
the staff dces not recommend such action. We mentlon it bere, however,
for your consideration.

Rule 63(20). The Cormission disapproved subdivision (20)--which

would provide that a final judgment adjudging a perscn guilty of a felony
is admissible to prove any fact essential to sustain the judgment--before

the decision of the California Supreme Court in Teitelbaum Furs, Inc. v.

pominion Insur. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375 P.2d 439 (1962).

The Teitelbaum case held that the doctrine of collateral estoppel con-
clusively bars a person convicted of & crime from contesting the matters

determined in the criminal action in a later civil action. In the

Teitelbaum case, Teitelbaum had previously been convicted of conspiracy

t0 commit grand theft, attempted grand theft, and the filing of a false
and fraudulent insurance claim because s purported robbery was a hoax.

The corporation of which Teitelbaum was the president then sued the
insurance company to recover on its policy protecting 1t egainst robbery.
The Supreme Court held that the criminal conviction was not merely evidence
that there was no robbery, the eriminel conviction conclusively established

that there was no robbery insofar as Teitelbaum was concerned. The court

-l
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distinguished a plea of guilty which is a mere sdmission and not con-
clusive, The corporation, then, was barred because it was merely
Teitelbaum's alter ego.

In light of the conclusive effect of & criminal Jjudgment against
the defendant himself in later litigation, perhaps & conviction of a
felony should be given at least an evidentiary effect in later litigation
when fthe doctrine of collateral estoppel does not apply.

The Conference of California Judges Cormittee (see Exhibit V to
Memorandum 64-9) suggests that the Teitelbaum case makes the judgment
of conviction admissible in any other action in which it would be
material despite the omission.of subdivision {20). We do not think thie
is 8o, however, for the facts determined by the judgment may be relevant
in litigation between other parties. In such a case the doctrine of
collateral estoppel would not apply and the Teitelbaum case would have
no application.

One member of the judicial committee recommends the retention of
subdivision (20) so long as it is made clear that it is not intended to
repeal by implication Penal Code Section 1016, subdivision 3, relating tc
the plea of nolo contendere. TPenal Code Section 1016 provides that the
plea of nolo contendere may not be used against the defendant as an
admission. We cannot tell whether it is intended by this language to
overcome the rule of the Teitelbaum case or not. The Teltelbaum case did
not use Teitelbaum's plea at all, and distinguished cases using a plea as
an sdmission. And, strictly speaking, the Teitelbaum case did not use
the judgment (as distinguished from the plea) as an edmission. Teitelbaum

was not concerned with the admlssibility and effect of a judgment as

-3
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evidence, as it would have been if it had treated the judgment as an
admission, 1t was concerned with the effect of a judgment as subsiantive
law. Under our recommendations, the court would obtain knowledge of the
judgment by Jjudicial notice, and no evidentiary problem would arise.

We suspect, however, that Section 1016 will have to be construed
to mean that & judgment based on a plea of nolo contendere may not be
given conclusive effect against the defendant. If this construction is
not given, the qualification in Section 1016 does not mean anything. If
this is the construction given to Section 1016, it would be desirable, if
subdivision (20) is retained, to revise it to indicate that the judgment
mey not be used as evidence of the underlying facts in any later litigation
if the judgment 1s based on & plea of nolo contendere; for if the Judgment
cannot be used against the defendant, it would seem inappropriate to mske
1t available against anyone else.

If the Commission believes that subdivision {20) should be restored,
we recommend the following language:

(20) Unless the Judgment was based on a plea of nolo contendere,

evidence of a final judgment adjudging a person guilty of a felony,
to prove any fact essential to sustain the judgment.

Rule 63(22), (27). Both of these exceptions to the hearsay rule

permit evidence concerning land to be introduced. Subdivision (22)

permits a judgment determining the interest of a public entity 1n land

to be used as evidence of the interest or lack of interest of the public

entity, and subdivision (27) permits common reputation in a community to

be used to prove boundaries of, or customs affecting, land in the commnity.
The rules are somevhat related from this standpoint: +the English csses

tended to regard the hearsay rule at times as merely a rule requiring the

.

MJIN 1139



()

court to use the best evidence that was available on the particular issue.
The English courts regarded a Judgment between adverse parties as a
superior form of evidence--that is, a more reliable form of evidence--
than common reputatlon. Hence, because they accepted reputation evidence
on the interest of the public in land, they would permit evidence of =
Judgnment determining the interest of the public in land to be used o
prove that interest.

Firet, considering subdivision (27), we have discovered that it does
not permit introduction of all of the hearsay on the subject that is now

admissible. In Simons v. Inyo Cerro Gordo Co., 48 Cal. App. 524 (1920},

the court pointed out that there is a common law exception to the hearsay
rule permitting common reputation evidence to be used to show the interest
or lack of interest of the public in property; but the reputation must be
ancient, that is, of a faet more then 30 years cld.

Nothing in Rule 63(27) permits evidence of reputation concerning the
interest or lack of interest of the publiec in property to be shown., We
think thet the proposed rules of evidence should not let in less hearsay
than is now admissible. We believe, therefore, that subdivieion (27)
should be revised to make reputetion evidence as to the public interest
in property admissible. We do not believe that the revision should
include the 30 year limitation that is in the existing law. The Commission
has previcusly reJected the 30 year limitation so far as events of general
history are concerned. The reason for the deletion is given In the comment
to subdivision (27). We think the comment is equally applicable to the 30
year requirement in regard to reputation as to interest in property.

Subdivision {22) also needs revision. The proposed revision of sub-

division (27) would make reputation evidence admissible to prove the interest

-5=
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or lack of interest of the public at large in property, even though no
particular public entity were interested in the property. Correspondingly,
we think subdivision {22) should permit a2 judgment determining the interest
or lack of interest of the public at large in property to be used as
evidence of such interest or lack of interest whether or not any particular
putlic entity was a pavrty to the lawsult.
It seems to us that where no public entity’s interest is involved,
the exception in subdivision (22) is most needed. The interest of a
particular entity can usually be traced to appropriate documents. Judgments
affecting the interest are probably constitutive documents affecting the
public interest rather than evidence of what the public interest may be.
Moreover, where an entity is concerned, there are officials and records
that can be looked to for informetion. But, when no entity is involved,
these alternative soulces of prodf do not exist. Thus, If the raticnale
for Rule 63(22) is sound (and we think it is), and a judgment determining
the public interest should be received when reputation concerning that
interest would be received because it is a superior and more reliable
form of evidence, subdivision (22) should be revised to permit evidence
of a Jjudgment to be introduced as hearsay evidence when the judsment
determines the interest or lack of interest of the public at large in
property whether or not the interest of a public entity was decided in
the Judgment and whether or not a public entity was a party to the lawsuit.
Is the reference 1ln subdivisions (22) and (27) to "land" broad enough?

Simons v. Inyo Cerrc Gordo Co., 48 Cal. App. 524 (1920) and Vernon Irrigation

Co. v. los Angeles, 106 Cal. 237 {1895} held that common reputation evidence

is admissible to prove the public interest or lack of public interest in

-6-
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water. Should the reference be changed to "property" or should an
additional reference to "water" be added?
We recommend that the subdivisions be revised as follows:

(22) To prove any fact which was essential to the
Judgment[>] :

j@). Evidence of a Tinal judgment determining the interest
or lack of interest of the public in property.
~ . {b) Evidence of a final judgment determining the interest
or lack of interest of a public entity in [2amd] property, if the
Judgment was entered in an action or proceeding to which the publie
entity whose interest or lack of interest was determined was &
party. As used in this [eubdivieien] paragraph, "public entity”
means the United States or a state or territory of the United States
or a governmental subdivision of the United States or of a state or
territory of the United States. —

(27) To prove the truth of the matter reputed, evidence of
reputation in & community if the reputatlion concerns:

* * * * *

{(d) The interest or lack of interest of the public or of &
public entity in property in the community and the judge finds
that the reputation, 1f any, arose before controversy.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary

MJIN 1142




First Supplement
to Memo 6L-13

EXHIBIT 1

Bither of the following subdivisions should be added to Rule 67.T:

A writing puwrporting to e a record or report of & birth,
fetal death, death, or merriage is presumed 4o be genuine if:

{2} A statute required vritings made as a record or report
of a birth, fetal death, death. or merriage to be filed in a
designated public office; and

(b) The writing was filed in that office.

A signature is presumed to be genuine and suthorized if it
1z affixed to a writing purporting to be g reccrd or report of a birthk.
fetal death, death, or marriage and:

{a) A statute required writings made as a record or report
of a birth, fetal death, death, or marriage to be filed in a
designated public office; and

(b) The writing was filed in that office.
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#34(L) 2/2h/64
C Second Supplement to Memorendum 64.13

Subject: Study No.34(L) - Uniform Rules of Evidence (Article VIII.
Hearsay Evidence)

It is suggested that a new subdivision be added to Revised Rule 63,
to read as follows:

(15.1) An official written finding, report, or record, that a
person is missing, missing in action, interned in a2 neutral country,
or beleaguered, beselged, or captured by an enemy, or is dead, or
is presumed dead, or iz alive, made by s public employee of the United
Btates suthorized by any law of the United States to make such
finding, report, or record ls admissible to prove that such person
1s missing, miseing in action, interned in a neutral country, or
beleaguered, beseiged, or captured by an enemy, or is dead, or is
alive, as the case may be, and the date, circumstances, and place thereof.

This subdivision 18 based on C.C.P. Sections 1928.1 and 1928.2, which

§ 19528.1. Finding of Presumed Death. A written finding of
C presumed death, made by the Secretary of War, the Secretary of the
Navy, or other officer or employee of the United States authorized
to make such finding, pursuant to the Federal Missing Persons Act
(56 stats. 243, 1092, and P,L. L0O8, ch. 371, 24 Sees. 78th Cong.;
50 U.8.C. App. Supp. 1001-17), =& it read on May 3, 1945, or is
thereafter amended, or & duly certified copy of such finding, shall
be received in any court, office, or other place in this State as
evidence of the death of the person therein found to be dead, and
the date, clreumstances, and place of his disappearance.leg. H.

1953 ch. 52.

§ 1928.2. Official Report of Death, Intermment, Miesing in
Action, etc. An official written report or record, or duly
certified copy therecf, that & person is missing, miegsipg in
action, interned in a neutral country, or beleaguered, beseiged,
or captured by an enemy, or is dead, or is alive, made by any
officer or employee of the United States authorized by any law of
the United States to make such report or record, shall be received
in any court, office, or other place in this Stete as evidence that
such person is miseing, misaing in action, interned in a neutral
country, or beleaguered, beselged, or captured by an enemy, or is
dead, or is alive, as the case may be. leg. H. 1953 ch. 52.

If the new subdivision (15.1)} is added to Rule 63, we suggest that
C, a new rule be added to Article IX [Authenticatlion and Content of Writings)

to read:
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RULE 67.8. PRESUMPTION CONCERNING REPORTS OF PERSONS MISSING
IN ACTION AND THE LIKE.

(1) Any finding, report, or record that a person is missing,
missing in action, interned in a neutal country, or beleaguered,
beselged, or captured by an enemy, or 1s desd, or is presumed dead,
or ie alive, purporting to have been signed by = public employee of
the United States who purports to be authorized by any law of the
United States to make such finding, report, or record, is presumed
%0 bave been signed and issued by such a public employee pursuant
fo law, and the person signing such finding, report, or record is
presumed to have acted within the scope of his suthority.

{2) The presumptions established br thiz section require the
trier of fact tc 204 4the esistence of the presumed fact unless
end until evidence ie introduced which wrould support a finding of
1ts nonexistence, in which case the trier of fact shall determine
the existence or nonexistence of the presumed fach from the evidence
and without regard to the presumptions establisied by this section.

Subdivision (2) of the proposed rule is based on subdivision (4) of
Revised Rule 67.7. Subdivieion {1) is based on C.C.P. Section 1928.3
which reads:

§ 1928.3. Presumptlon of Execution and Authority. For the
purposes of this article any flnding, report, o record, or duly
certified copy thereof, purporting to have been signed by an officer
or employee of the United States described in this article shall
prime facle be decemed to bave been signed and lissued by such an
officer or employee pursuant to law, and the person signing such
report or record shall prima facle be c-emed to have acted within
the scope of his authority. If a copy purporte to have been certified
by e person authorized by law to certify it, such certified copy shall
be prima facle evidence of his suthority so to certify. Leg. H. 1953 ch. 52.

Consideration should be glven to whether Rule 57.8 is necessary in view
of Rule 67.7(2).

Renpachfully submitted,

John H. DeMoully
Bxecutive Secretary

-
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A3k () W/efs

Memorandum 64-23
Subject: Study No. 34{L} - Uniform Rules of Evidence (Organization
of Proposed Comprehensive Evidence Statube and Disposition
of Sections in Paxrt IV of Code of Civil Procedure)

The steff bellieves that the time has come to consider the organiza~
tion of the proposed comprehensive evidence statute and the disposition
of the sections in Part IV of the Code of Civil Procedure, We should
approve the tentative recommendation on General FProvisions for printing
at the April meeting. Hopefully, we will elso camplete work on the last
of the articles of the URE-~Article III on Presumptions--and send a tenta-
tive recommendation on that subject to the State Bar Committee. Moreover,
our contract with Professor Degnan called for the completed research study
cn the existing provisions of Part IV of the Code of Civil Procedure by
April 1, 196k, and we have extended this deadline unti} May 1, 196k.

We believe, therefore, that it is essentlal that the Commission
adopt some general organizgtiondl scheme for the new statute so thet we
can begin to draft portions of the new statute in & form that will permit
us to fit them into a comprshensive statute. We need to integrate many
provisions of existing statutes into the various Revised URE Articles and
need to designate additional portions (parts, chapters, or articles) of
the pew statute as the places where particular porticns of existing statutes
not embraced in the URE will be compilled.

We present four matiers for yowr consideration:

FIRET: The first matter presented for Commission consideration 1s:
Should the new statute be a nevw code or should it be compiled in Part IV
of the Code of Civil Procedure. It 13 noted that Part IV of the Code of
Civil Procedure now requires three volumes of the lest's Annotated

1=
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California Codea, Although there are a number of sections in Part IV that
do not relate to evidence and should be compiled in the Code of Civil
Procedure or some other code, there are many new seciions that will result
fram the compllation of the Revised URE provisions. (Compare, for example,
the many proposed sections on hearsay evidence and many provisions
relating to privileges with the existing skimpy statutory provisions
dealing with these matters. The numbers that could be assigned to E
sections in a new code would be more manageable than the numbers that would |
be assigned to the sections if they are complled in the Code of Civil
Procedure. (Note that in Memorandum 64-2L4 we use section numbers running

from 10,000 up.) The most significant single consideration, however, is that

the rules of evidence that we have drafted apply both to civil and eriminal

proceedings, and the privilege provisions apply in all proceedings where

testimony can be compelled. Logically, these rules do not belong in a Code
of Civil Frocedure, Accordingly, the staff recommends that the new ewideprc
statute be drafted in the form of an Evidence Code.

SECOND: The second matter to be comsidered is the general organiza-
ticn of the new statute, or new code, as the case may be. Attached ss
Bxhibit I {pink pages) 1ls a suggested ocutline of the content of the new
statute. (Disregard the section numbers in the suggested outline i1f it is
determined thet there should be an Lvidence Code.) e have attempted in
this outline to integrate the great majority of the existing code sections
with the pertinent revised URE rules, We have not been able to do this
for the portion of the statute relating to "General Provisions" or the
portion relating to "Buvden of Proof; Presumptions; Veight of Evidence.”
Until we have prepared a tentative recommendatior on "Burden of Froof;
Presumptions; Weight of Evidence," we cannot determine where the substance

of a number of existing statutes should be compiled. In addition, there

-

MJIN 1147



are & few spections that are not classified in the suggested outline because
we have not, as yet, determined whether they should be in the evidence
statute or in some other cocde.

e suggest that you read the proposed outline carefully so that we
can discuss it at the meeting. We are not interested in discussing the
details, such as the order of sections or the section titles. We are,
however, interested in the general organizaticn and in the content of the
various titles of the suggested outline. We plan to revise the outline
as further study indicates desirable changes, and we would appreciate
recelving any changes you care to suggest.

The sections of the existing statute on depositions and discovery in

civil cases present a policy problem. We helieve that these sections

relate to evidence and are properly included in the evidence statute. Ve
hope that at some future time the problem of discovery in criminal procecdings
will be considered and an appropriate title on that: subject drafted for
inclusion in the svidence statute. If we include the provisions relating

to discovery in civil cases in the new statute, we cah break up the long
complex sections that now exist into shorter sections without destroying
the unity of subject matter that now exists. (We can thereby eliminate
the need for references, such as "subparegraph {iv) of paragraph (3) of
subdivision (a) of Section 2016.") In addition, we can accomplish a modest
improvement in the organization of the statute as indicated in the suggested
outline, If the Commission wishes, however, the existing statute could

be reteined--without any change in section numbers--in Part IV of the Code
of Civil Procedure, and the title to Part IV could be changed to "Depositions
and Discovery.” On belance, we are persuaded that it would be better to

inelude these provisions in the new evidence statute.
-3-
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THIRD: A third matter presented for your consideration is: What
disposition should be made of the various seections in Part IV that do
not relate directly to evidence or that merely duplicate provisions in
other codes? For example, although we have included these provisions in
the suggested outline, the Statute of Frauds in the Code of Civil Procedure
is substentially duplicated by a section of the Civil Ccde and the various
provisgions of the Code of Civil Procedure on interpretation of statutes and
writings duplicate and overlap to scme extent with somewhat comparable
provisions in the Civil and FProbate Ccdes. Other provisions, such as those
relating to tender or those abolishing the effect of seals, do not relate
to evidence.

As time permits, we plan to prepare memoranda presenting owr suggested
dispositions of these sections. e anticipate that Frofessor Degnen's
study will be of considerable assistance in preparing these memoranda.
Although we have not yet received the pertinent portions of the research
study, we hope to be able to prepare several memoranda of this type for
the -April meeting. We suggest that no decision be made on a particular
section until we have prepared a memorandum indicating our suggested
disposition of the section.

Doeg the course of action outlined sbove meet the approval of the
Cammission?

FOURTH: A fourth matter that should be discussed at this time is the
form in which the proposed legislation will be presented, i.e., whether in
the form of one bill or a series of billas. The staff has concluded that a
geries of bills will be necessary. This will avoid any constitutional

problems that might result if more then “one subject” were included in a

e
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(:: single bill. We suggest, therefore, that the new evidence statute be a
separate bill and that sections of Part IV of the Code of Civil Procedurc
thaet are superseded by the new .evidence statute be repealed in that bill.
We suggest also that a series of bills be drafted to repeal obsolete,
duplicating, and unnecessary provisions of Part IV that do not directly
relate to evidence. And we suggest that a series of bills be prepared
to camplle in othzr codes or in other portions of the Code of Civil
Procedure those sections of Part IV vhich do not relate directly to
evidence but which should be retained in substance, We belleve that as
a general rule we would not have to include the so-called double jolinting
clauses in these companion bills, since they could become effective even
though the new evidence statute is not enacted. (4 "double jointing"
clause provides that one bill does not become law unless another bill

<:: is enacted as law.) There may be a few exceptional cases where a doubie
Jjointinz clause would be needed,

Respectfully submitted,

John H, DeMoully
Ixecutive Secretary
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EXHIBIT I

TENTATIVE OUTLINE

Section numbers ajlosdated on assumption will be made & part of CCP

TITIE 1.
TITLE 2,
TITLE 3.
TITLE k.
PITIE 5.
TITIE 6.
TITIE 7.
TITLE 8.
TITIE 9.
TITLE 10.
TITLE 11,
TITLE i2.
PITLE 13.
TITLE 1k.
TITLE 15.

DEFINITIONS . [§§ 3006-3099]

GENERAL PROVISIONS [§§ 3100-3499]

JUDICIAL NOTICE [§§ 3500-3599]

EURDEN OF PROOF; PRESUMPTIONS; WEIGHT OF EVIDENCE [§§ 3600-3999)
Not Used

WITHESSES [§§ 000-4199)

PRIVIIEGES [§§ 4200-4599]

Not Used

EVIDENCE EXCLUDED OR AFFECTED BY EXTRINSIC POLICIES [§§ L600-4749]
EXPERT WITNESSES; OPINION AND SCIENTIFIC EVIDENCE [§§ L750-14999]
HEARSAY EVIDENCE [§§ 5000~5999]

WRITINGS [§§ 6000-8L499]

EFFECT OF JUDICIAL RECORDS AND JUDGMENTS [§§ 8500-8599]
AFFIDAVITS [§§ 8600~8649]

DEPOSITIONS AND DISCOVERY IN CIVIL CASES [§§ 8650-9199]
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TITLE 1. DEFINITIONS

[§§ 3000-30991]

We are unable to determine the content of this titie at the present

time, Tt will include RURE Rule 1 and any additional definitions.

-2-
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TITLE 2. GENFEAL FROVISIONS

[§§ 3100-3499]

We are unable to determine the content of this title at this time.

It will inelude Rules 2-8 and additionsl materisl from existing statutes,
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TITLE 3, JUDICIAL NCTICE

3500, Judicial notice may be taken only as authorized by statute.

[RURE 9(3)]
3501. Matters which must be judicislly noticed. " [RURE 6(1)]
3502, Matters which may be judicially noticed. [RURE 9(2)]
3503. Compulsory judieial notice on request. [RURE 9,5]
3504, Reasonable opportunity to present information to judge. [RURE 10(1)]
3505, Sources of information that may be used by judge. [RURE 10(2)]

3506. Procedure where judge unable to determine what foreign law is.
[RURE 10.5]

3507. DNoting for record matter judicially noticed. [RURE 11(1)}
3508, Instructing jury on matters judicislly noticec. [RURE 11(2)]

3509. Judicial notice in proceedings subseguent to trial. [RURE 12

-l
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TITLE 4. BURDEN OF FROCF; PRESUMPTICNS; WEIGHT OF EVIDENCE

[§% 3600-3999]

This title will be set out in the tentative recommendation on URE

Article III.
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TITLE 6. WITNESSES

CHAPTER 1- CCMPETENCY

4000. General rule as to competency. [RURE 7(a), (b}, {c)]
4001. Disqualification of witness. [RURE 17(1)]
4002. Personal knowledge. [RURE 19]

CHAPTER 2. OQATH AND CONFRONTATION

4010. Oath or affirmetion reguired. {RURE 18]
4011. Confrontation. [CCP 1846]

CEAPTER 3. METHOD AND SCOPE OF EXAMINATION IN COURT

4050. Definitions. ([CCP 2045 and 2046 (part)})

4051. Control by court of mode of interrogation. [CCP 2044 (part)
and 2066 {part)]

4Os2. Pxelusion of witnesses. [CCP 2043]

4053. Compelling answers. [CCP 2991 and 2065]

405hk. ©DPower of court to call witnesses [new]

4055, Cumulative evidence. [CCP 2044 {last sentence)]
4056, Order of examination. [CCP 2045 (last sentence)]
4057. Leading questions. [CCP 2046 (part)]

L4058. Refreshing memory from writing. [CCP 2047]

L059. Cross-examination. [CCP 2048]

4060, Re-examination. [CCP 2050 (fir:t sentence)]

4061. Recall of witness previously examined. ([CCP 2050 (last two
sentences }]

LO62. FExamination by opposing party of writings shown to witness. {[CCP 2054]
4063. Cross-examination of adverse party or witness. [CCP 2055)

4064, Motion to strike nonresponsive answer. [CCP 2056]

-
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CHAPTER 4. TESTING CREDIBILITY

4100. “Attacking credibility" and "impairing credibility" defined. [new]
4105. Who may attack or impair credibility. [RURE 20(1)]

4110, General rule as to admissibility of evidence relating to
credibility. [new]

k115. TDemeanor. [CCP 1847 (rart)]

4120. Contradicticn. as to facts. [CCP 1847 (part}]
43125, Organic incapacity. [mew]

4130. Opportunity to perceive. [new]

4135, Bias and the like. [CCP 1847 {part)]

4140, Corrupt sttitude toward case. [new]

4145, Occupation and the like. (new]

41150. Prior inconsistent statement. [RUBE 22(1), (2)}
4155, Chdarscter evidence. [RURE 22(3), (4)]

43160. Conviction for & erime. [RURE 21{1}, (2), {3)]
4165. Religious belief or lack thereof. [RURE 22(5)]
4170. Evidence to support credibillity. [RURE 20(2)]
4175, Evidence of good character of witness.. [RURE 20(3)]

CHAPTER 5. INTERPRETERS

4380, Rules relating to witnesses apply to interpreters. [RURE 17(2)]
4181, Interpreters for foreign witnesses., {[CCP 1884 )
4182, Interpreters for deaf in criminal and coymitment cases. [ CCP 1885 7

CHAPTER 6. JUDGE OR JUROR AS WITNESS

1130, Testimony by the judge. [RURE 42]

4191, Testimony by a juror. [FRURE 43]
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CHAFTIR 1.

TITIE 7. FPRIVILEGES

DEFINITIONS

Leoo,
L205.
h210.
L21s,
Lazo.
hoos,

CHAT'TER 2.

Application of definitions. [new]
Civil proceeding. [RURL 22.3(1)]
Criminel proceeding. [RLRE 22.3(2))
Disciplinary proceeding. [RURE 22.3(3!]
Presiding officer. [aULZ 22,3(4)}]
Proceeding. [RURE 22.3{5)}]

GENERAL FROVISIONS

Loso,
hosa,
L2555,
heo6n.
h265,

L4270,

4275,
LoBo.
he8s,
k290,
L2gs.

CHAFTER 3.

Scope of title, [RURE 22,5]

General rule as to privileges.[RURE 7(b}, (a), (e))
Waiver of privilege. [RURE 37]

Reference to exercise of privilege. [RURE 39]
Ruling upon & claim of privilege. [RURE 37.5]

Ruling upon privileged communications in nonjudicial
proceedings. [RURE 37.7]

Claim of privilege by presiding officer. [RURE 36.5]
Confidential communicasions; burden of proof. [RURE 28.5]
IPfect of error. in overrulinz claim of wrivilege. [RURE L0]
Admissibility of disclosure wrongfully ccompelled. [RURE 38]
Savings clause .[RURE L0.5]

PARTICULAR FRIVILEGES

firticle 1. Privilege of Defendant in Criminal Action

4300,

Privilege of defendant in criminal action. [RURE 23]

Lrticle 2. Privilege Against Self-Incrimination

1310,
4315,

Definition of inecrimination. [RURE 24%]

Privilege against self-incrimination.[RURE 25 (opening paragraph)]

«Ba
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L321. Submitting to examination. [RURE 25(1)]
L322, Demonstrating identifying characteristics. [RURE 25(2)]
4323, Samples of body fluids or substances. [DURS 25(3)]

432k, Preduction of thing to which another has supericr right.
[RURE 25(4)]

4325, Required records. [RURE 25(5)]
1326, Cross-examination of defendant in criminal action.{RURE 25(6)]
k327, Waiver by persons other than criminal defendants.[RURE 25(7)1

Article 3. Lawyer-Client FPrivilege

4350, YClient” defined. [RURZ 26{(1){a}]

4351, "Confidential communication between client and lawyer' defined.
[RURE 26(1)(b)]

4352, ‘“Holder of the privilepge" defined. [RURZ 26(1){c)]

4353, “'Iewyer" defined. [RURE 26{1)}{d)]

L360. Lawyer-client privilege. [RURE 26(2)]

L365. When lawyer required to claim privilege. [RURE 26(3}]
4370. Crime or fraud exception. [RURE 26{L)(a}]

4371, Parties claiming through deceased client, [RURE 26{k)(b}]

4372. Breach of duty arising out of lawyer-client relationship.
[RURE 26(4)}(c)]

4373. lLawyer an attesting witness. [RURE 26(&:)(d)]

L37h, Intention of deceased client concerning vriting affecting
property interest. [RURE 26{4}{e)]

k375. Validity of writing affecting interest in property.
[RURE 26(L)(f)]

L376. Communication to physician. [RURE 26(4)(z)]
4377. Communication to psychotherapist. [RURT 26(4){(h)]

4378. Joint clients. [RURE 25(5)]
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Artiele 4, Privilege Not To Tesiify Against Spouse.

i390. Privilege not to testify against spouse. [RURL 27.5(1)
{intrcductory clause}]

4361, Privilege not to be called as a witness against spouse.
[RURE 27.5(2)]

;392. When privileges not applicable. ({RURE 27.5{1){a)-(d), (3), (4}]

Article 5. DMarital Irivilege for Confidential Ccmmunications.

L400, Privilege for confidential communications. [RURE 28(1)]
401, Crime or fraud exception. [RURE 28{2}{a}]

Lhop, Commitment or similar proceeding. [RURE 28(2)(b)]

L4o3. Proceeding to establish competence.[RUAL 26(2)(c)]

Lhol, FProceeding between spouses. [RURE 28(2)(a)]

4405, Certain criminal proceedings. [RURE 25(2){e)]

LW06, Juvenile court proceeding. [RURE 25(2}(£}]

41407, Communication offered by spouse who is ecriminsl defendant.

[RURE 28(2)(g)]

frticle 6. Thysiclan-Patient Privilege.

ih20, "Confidential communicasicn between patient and physician”
defined. [RURE 27(1;(e)]

L421. "Holder of the privilege™ defined. [RURE 27(1}(v}]

Lhoo, "Patient" defined. [RURE 27{1)(c)]

4423, "Physician" defined. [RURE 27(1)}(d)]

41430, FPhysician-patient privilege. [RURE 27(2)]

1435, When physician required to claim privilege. [RURE 27(3)]
Lhlo, Crime or tort exception. [RURE 27{L){a}]

Lihi. Criminal or disciplinary proceeding. [RURE 27(k){(h), (3)]

4liko, Proceading to recover Camages for criminal conduct.

[RURE 27(k)(1)]

=10--
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LhL3, FParties claiming throupn deceased paticnt. [RURE 27(4)(b)]

iy, PBreach of duty arisicg out of physiclan-patient relationship.

[RURE 27(4)(c)]

WY5, Intention of deceased client concerning writing affecting
property interest, [RURE 27(4){d)]

L4LG.  Validity of writing affezcting interest in property.
[RURE 27(4){e)]

L7, Commitment or similar proceeding. [RURS 27{L){(f)]
Lil8, Proceeding to establish competence. [RURE 27(4)(g)]

Lilg, Froceeding where condition of patient is tendered by patient
or person claiming through him. [RURZ 27() } (k)]

L450. Required report. [RURZ 27(4)(L)1

firticle T. Psychotheravist-Fatient Privilege.

LLG0.  "Confidential corpunication between patient and psychotherapist”
defined. [RURE 27.3(1)(a)]

Lh51l, "Holder of the privilepe” defined. [RURE 27.3(1)(v)]
Lh62, “Patient” defined. [RURE 27.3(1)(c))

Lh63,  "Psychotherapist” defined. [RURE 27.3(1}(d)]

W70, Psychotherapist-patient privilege. [RURE 27.3{2)]

L4475, When psychotherapist required to claim privilege.
[RURE 27.3(3)]

L480, Crime or tort exception. [RURE 27.3(4)(a)]
4481, Parties claiming through deceased patient. [RURE 27.3(4)(%)]

LEED, Breach of duty arising out of psychotherapist-patient
relationship. [RURE 27.3(4){c)]

4433, Intention of deceased cliemt concerning writing affecting
property interest. [RURE 27.3(4)(a)]

L3k, Validity of writing affecting interest in property.
[RURE 27.3(4}(e}]

Lh35, Proceeding to establisb competence. [RURE 27.3{k)(f)]

=]11-

MJIN 1161



kW86, Proceeding where condition of patient is Lendered by patient
or perscn claiming through him. [RUD 27.3(4)(g)1

487, Court appointed nsychotherapist. [RURE 27.3(h)(a)]
LLBB, Required report. [RUR: 27.3(L)}(1i}]

Lrticle &, Priest-Penitent Privileges.

L4500, "Penitent" defined. [RURE 29{1){a)]

k501, "Penitential commmication" defined. [RURZ 29{1){b)]
1502, "Priest" defined. [RURZ 29(1)}(c)]

4505, Frivilege of penitent, [RURE 29(2)]

L4506, Privilege of priest., [RURE 29(3)]

Lrticle 9. Official Informastion and Identity of Informer.

520, Privilege for officisl information. [RURE 34(1)(2)]
4525, Privilege for identity of informer., [RURE 36(1)(2)]

4530. Adverse order or finding in certain cases. [RURE 34(3){&);

RURE 36(3)(%)]

Lrticle 10. Politiecal Vote.

Lsko. Frivilege to protect secrecy of vote. [DURE 31]

Article 11. Trade Secret.

4550, Frivilege to protect trade secret. [RURE 22]

=12~
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TITLE 9. EVIDENCE EXCIUDED OR AFFECTED BY EXTRINSIC POLICIES

CHAPTER 1. GENERAL PROVISIONS

4600, Discretion of judge to exclude admissible evidence. [RURE 45]
L4605, Evidence to test a verdict. [RURE 41]

CHAPTER 2. EVIDENCE OF CHARACTER, HABIT, OR CUSTOM OR USAGE

4E50. C(haracter itself in issue: manmer of proof. [RURE 46]
4655, Character evidence to prove conduct. {RURE 47]

LE60. Character trait for care or skill. ([RURE 48]

L6E5. Habit or custom to prove specific behavior. [RURE 49]
L670. Usage to explaln act or writing. [CCP 1870(12)]

CHAPTER 3. OTHER EVIDENCE EXCIUDED OR AFFECTED BY EXTRINSIC POLICIES

4701, Subsequent remedial conduct. [RURE 51)
4702, Offer to compromise and the like. [RURE 52]
4703. Offer to plead guilty to crime. [RURE 52.5]
4704k, Offer to discount a clailm. [RURE 53]

4705, ILiability insurance. [RURE 54]
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TITLE 10. EXPERT WITRESEES; CPINICH AND SCIERNTIFIC EVIDENCE

CHAPTER 1.

EXPERT AND OTHER OPINION TESTIMONY

Article

1. Expert and Other Opinion Testimony Generally

k750.
k751,
k752,
4753,
L75k,
Y155,
4756,
b7,
L758.
4759.
Y760,

Article

@Qualification as expert witness. [RURE 55.5)

Matiers as to which expert witness may testify. [RURE 55.7]
Testimony in form of opinion. [RURE 58(1), (2)]

Statement of basis of opinion. [RURE 57]

Opinion based on improper matter. [RURE 56(3)}]

Opinion based on opinion or statement of another. [RURE 57.5]
Cpinion on ultimate issue. [RURE 56(%)]

Hypothetical guestion. [RURE 58]

Cross-examination of expert witness. [RURE 58.5]

Credibllity of expert witness. [RURE 61]

Limit on number of expert witnesses. [CCP 1871 (last sentence)]

2. Appointrent of Expert Witness by Court

4770,
4771,
k772,

k773,

Article

Appointment of expert by court. [CCP 1871 (first paragraph)]
Payment of expert appointed by court. [CCP 1871 (second paragraph)]

Calling and examining expert appointed by court. [CCP 1871 (fourth
paragraph )]

Right to produce other expert evidence. [CCP 1871 (third paragraph)!

3. Opinion Testimony in Eminent Domailn Cases

L800.

Article

Opinion testimony in eminent demain cases. [CCP 1845.5]
[NOTE: The recommendation on opinion testimony in eminent
domain and inverse condemnation cases would add a number of
sections to this article in lieu of CCP 1845.5]

4. (pinion Testimony on Particular Matters

4850.
4851,

Cpinion as to identity or handwriting. [CCP 1870(9} (part}]
Opinion as to sanity. [CCP 1570 (10}]

~1h-
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CEAPTER 2.

BLOOD TESTS TO DETERMINE PATERNITY

4900,
4901
hgoz,

4903.
kook,
4505,
4506.

Short title. {ccp 1950.1}

Interpretation. [CCP 1880.2]

Order for blood tests in civil actions involving paternity.

[cep 1980.3]
Tests made by experts. [CCP 1980.4]
Compensation of experts. [CCP 1980.5]

Determination of paternity. [CCP 1980.6]

Limitations on application to criminal matters. [CCP 1980.7]

-15-
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TITLE 11. HEARSAY EVIDENCE

(89 50005599 ]

Mete: This title has already heen drafted in statutory form.

~16-
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TITLE 12. WRITINGS

CHAPTER 1. AUTHENTICATION

6000, Authentication required. [RURE 67]

6C05. Ancient writings. [RURE 67.5]

6010. Coples of writings in custody of ﬁublic employee. [RURE 68]
6015. Writings stating absence of record in public office. [RURE 69]

6020, Official seales and sigrnatures. [RURE 67.7; see additiomal
provision added--Minutes of February 1904 meeting, page 20]

6025. Explaining alteraticn 1n writing. {CCP 1982]
£030. Certificate to copy. [CCP 1923]

CHAPTER 2. BEST EVIDENCE RULE

6050. When secondary evidence of content of writing admissible. [RURE 70(1);
6055. Type of secondary evidence admissible. [FURE 70(2)]
£060. Entries in regular course of business. [CCP 1947]

CHAPTER 3. PAROL EVIDENCE EULE

6100. Parol evidence rule. [CCP 1856]

CHAPTER 4. WRITING INDISPENSABLE

6150. Statute of frauds. {CCP 1973]
6155. Cuaranty of debt of another. [CCP 1974]
6160. Grant of interest or estate in real property. [CCP 1971, 1972]

CHAPTER 5. INTERPRETATION OF STATUTES AND OTHER WRITINGS

6200, Recltals in statute as evidence. [CCP 1503]

6201. Writlng construed as of place of execution. [CCP 1857]

6202. Interpolation forbidden. [CCP 1858]

6203. Intention of Iegislature or parties. [CCP 1859 {part)]

620k. Inconsistent general and particular provisions. [CCP 1859 (part)]
6205, Surrounding circumstances. [CCP 1860]

-17-
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6206. Primary and general sense; local, technical or other significance.
[cCP 18611

6207. Instrument partly written and partly printed. [CCP 1862]
6208. Parol explanation of understandable instrumemt. [CCP 1863]
6209. Sense in which parties use words. [CCP 1864]

6210. Notices in writing. [CCP 1865]

6211. Favoring natural right. [CCP 1866}

6250, Rules for ascertaining boundaries from description in conveyance
of real property. [CCP 2077)

CHAPTER 6., PRCOF OF CONTENT OR EXECUTION

Article 1. General Provisions

6300. Private writings. [CCP 1948]

6305. Instrument affecting real property. [CCP 1951]
6310. Witnessed writings. [RURE 71; CCP 1941, 1942]
5315. Proof of handwriting. [CCP 1943, 194k, 1945]

Article 2. Photographic Copies of Writings

£350. Photographic copies made in regular course of business. [RURE 72}
6355. Photographic coples where original destroyed or lost. [CCP 1920b]

Article 3. Church Records

6400. Church records as proof of contents. [CCP 1919a]
Eh05. Method of establishing. [CCP 1919b]

Article 4. Hospital Records

6450, Compliance with subpena duces tecum of hospital records. [CCP 1998]
6h455. Affidavit accompanying records. [CCP 1998.1]

6460. Copy of records.and affidavit admissible in evidence. [CCP 1998.2]
6465, Single witness or mileage fee. [CCP 1998.3]

6470. Persoral attendance of custodian and production of original
records. [CCP 1993.4]
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6475. Service of more than one subpena duces tecum. [CCP 1998.5]

Article 5. Reports of Presumed Death, Missing in Action, and the Like

648C. Finding of presumed death by federal offical. [CCP 1928.1]

6481. Report or record that person is missing, captured, or the like.
[cep 1928.2]

6482, Presumption of execution and authority. [CCP 1928.3]
6483, Partial validity. [CCP 1928.k4]

drticle 6. Particular Writings

6500. Authenticated Spanish title records. [CCP 1927.5]

6505, Patent for mineral lands. [CCP 1927]

6510. Deed by proper officer in pursuance of court process. [CCP 1928]
6515. Certificate of purchase of state land. [CCP 1925)

Article 7. Judleisl Records Destroyed in Fire or Calamity

6550. "Record" defined. [CCP 1953]

6551. Petition to restore by certified copy. [CCP 1953.01)

£552, Order substituting certified copy. [CCP 1953.02)

6553. Application where certified copy does not exist. [CCP 1953.03]
6554, Order restoring copy. [CCP 1953.04]

6555. Restoratlon in proceedings in rem. [CCP 1953.05]

6556. Records on sppeal. [CCP 1953.06]

Article B. Private Records Destroyed in Disaster or Calamity

6570, Action to establish existence of record. [CCP 1953.10]
6571. Yotlce of hearing. [CCP 1953.11]
6572. Court order establishing existence. [CCP 1953.12]

6573. Order in lieu of original record. [CCP 1953.13]
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Article 9, Injured or Missing Writings

6580.
6585,

CHAPTER 7.

Restoration of recorded maps. [CCP 1855b]

Secondary evidence of lost public records. [CCP 1855a]

RECORDS OF MEDICAL STUDIES

6600

Records of medical study of in-hospital staff committee.

[cep 1936.1]
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TITLE 13. EFFECT OF JUDICIAL RECORDS AND JUDGMENTS

8500, "Judicial records” defined. [CCP 1904]

8501. Conclusiveness and effect of judgment. [CCP 1908]

8502. Effect of orders other than judgments. [CCP 1909]

85C3. Parties concluded by judement. [CCP 1910]

8504. Matters concluded by judgment. [CCP 1911]

8505, Surety bound from time of notice. [CCP 1912]

8506. Conclusiveness and effect of judement of sister state. [CCP 1913]
8507. Effect of foreign admiralty decree. [CCP 191k]

8508, Effect of foreign judgment. [CCP 1915]

8509. TImpeaching judgment: grounds. [CCP 1916]

8510, Jurisdiction; sufficiency to sustain recorda [CCP 1917}
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TITLE ik, AFFIDAVITS

Use of affidavit. [C.C.P, 2009]

Proci of publication. [C.C.P. 2010, 2011]

Vho may take. [C.C.P. 2012]

Affidavits teken in sister states, [C.C.P. 2013]

Affidavits taken in foreign ccuntry. [C.C.P. 201k, 2015]
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TITLE 15, DEPGCSITIONS AND DISCOVERY 1IN CIVIL CASES

CHAFTZR 1. GENERAL PROVISIORS

8650. rFolicy of state. ({C.C.DP. 2016(g)]

£651. "Action"” defined. (C.C.P. 2035]

8652, Showing of good cause. [C,C.P. 2036]

8653, Privileged matters, [C.C.P. 2016(b}(icsl three sentences)]

8654, Fees and mileage. [C.C.P. 1985.5]
CEATTLR 2. DEPOSITICHS

frticle 1. Depositions Fending fction.

5660, Purpose; time; attendance of witnesses; produciiocn of
documents. [C.C.P. 2016(a)]

8661. Scope of examination., [first two sentences of C.C.P. 2016(b)]
8662, Examination and cross-examinaticn, [C.C.P. 2016(c)]

8663. Use of deposition. [C.C.P. 2016(2)]

8664, Cbjections to admissibility. [C.C.F. 2016(e)!

8665, Deponent not witness for party taking depositicn; exception;
rebuttal of evidence. [C.C.P. 2016{f)}]

Articie 2. Depositions Before fAction or Fending Appeal,

B€70. Perpetuation of testimony before action; petition; form and
contents [C.C.P. 2017{a)(1}]

B671. Motice and service. [C.C.P. 2017{a){2}]

8672, Order and examinetion; costs [C.C.F. 2017{a}(3)]

£673. Use of deposition. {C.C.P. 2017({a){l)]

8674, Perpetuastion of testimony pending appeal. [C.C.P. 2017{b)]
8675, Perpetuation by action. [C.C.F. 2017(e)]

Article 3. Persons Before Whom Iepositions May De Talen,

$680. In United States or territory. [C.C.P. 2018(a)]
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In foreign states or countries. [C.C.F. 20137%)]

3652, Disgualitication for irterest. [C.C.0, 2008{e}]
Article k. Depositions upon Cral xaminaticn.
8620. Wotice of examination. [C.C.P. 2019(a)(2}]
691, Stipulations. (C.C.P. 2015{a){2)]
5692, Teking deposition without notice. [C.C.T. 201%(a)(3)]
3693. Necessity of service of subpena. {C.C.P. 2019(a)}(h}]
8694. Orders for protection of parties and deponents.
[c.c.p. 2019(b){(1)}]
06g5. Crder to attend deposition more than 150 niles Trom residence
of deponent, ({C.C.F. 2019(%)(2)}
8696. Cath; record of examination; objections, [C.C.P, 2019%c)]
8657. lotion to terminate or limit examination. [C.C.P. 2019{(a)]
5698, Sutmission to witness; changes; signing. [C.C.P. 2019(e)]
J699. Certificaticn and filing by officer. [C.C.P. 2019(f)]
8700, TFailure to sttend or serve subpena; expenses. [C.C.P. 2019(g}]
Article 5. Depositions of Witnesses upon Writien Interrogatories,
8710. Serving interrcgatories; notice. [C.C.F. 2020(a}}
711, Duty of officer before vhom deposition “aken. {C.C.P. 2020(b)]
8712, HNotice of filing. [C.C.P. 2020(c)]
8713. Orders for protection of parties and deponents. {C.C.P, 2020(a)]
871k, Manner of service. [C.C.P. 2020(e)]
Jrticle 6, Zffect of Errors and Irregularities in Depositions.
8720, Notice of taking deposition. [C.C.P, 2021(a)]
8721. Disqualification of officer, [C.C.P. 2021(t)]
8723. Taking of depositions. [C.C.P. 2021(ec)]
3724. Completion and return of deposition. [C.C.P. 2021(d)]
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frticle 7. Compelling Witness to fppear and Testify Upon Issuance of
Commigsion out of Foreign Court of Record.

8730, Compelling witness to appear and testify upon issuance of
commission out of foreign court of reccrd. [C.C.P. 2023]

Artiele 8, Taking Deposition Qut of State.

8740, Marmer of taking. [C.C.F. 2024}

87kl., Postponement of proceedings pending resurn of deposition.
[c.C.P. 2025]

CIFIER 3. IWNTEZBRCGATCRIES TO PARTILS

0750. Service; answ.rs; objections; order for further response.
[C.C.P. 2030(a)]

8751. Scope; numbers; orders for protection of parties. [C.C.P. 2030(b)]
8752. Examination of business records. [C.C.P. 2030(e)]
3753. Manner of service., [C.C.P. 2030(d)]

CHAFTER 4, DISCOVERY AND FRODUCTICH OF DCCUMENTS AND THINGS FCR INSPECTION

8760. Discovery and production of documents and things for inspection,
copying or photegraphing. {[C.C.P. 2031]

CEAFTER 5. PHYBICAL, MENTAL, OR BLOCD EXAMINATION

8770. Crder for examination., [C.C.P. 2032(a)]
B771. Report of findings. [C.C.P. 2032(b}]
8772, Service. [C.C.P. 2032(c)]

CEAPTZR 6. ADMISSION CF FACTS AND GENUINENESS OF DCCLMEITS

8780, Request for admission, [C.C.P. 2033{a)]
8781. =ffect of admission. {[C.C.P. 2033(b)]

8782, Manner of service. [C.C.P. 2033(c}]
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CHAITER 7. CONSZQUEHCES CF REFUSAL TO MAKE DISCOVILY

8800, Refusal to ansver, [C,C.P. 203k(a}]

8801. Contexpt for refusal to obey subpena or order, [C.C.P. 2034(b}{1)]
8802, Other consequences of rvefusal to obey order. [C.C.F. 2034{v}(2)]
8803. Expenses on refusal tc admit. [C.C.P. 203k{c)]

680k, Failure of party to atiend or serve answers., [C.C.P. 2034(d)]
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Supreme Court of California

Jorge E. Navarrete, Clerk and Executive Officer of the Court

STATE OF CALIFORNIA
Supreme Court of California

Electronically FILED on 5/13/2020 by Tao Zhang, Deputy Clerk

PROOF OF SERVICE

STATE OF CALIFORNIA
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Case Name: BERROTERAN v. S.C. (FORD MOTOR COMPANY)

Case Number: S259522
Lower Court Case Number: B296639

1. At the time of service I was at least 18 years of age and not a party to this legal action.

2. My email address used to e-serve: fcohen@horyvitzlevy.com

3. I'served by email a copy of the following document(s) indicated below:

Title(s) of papers e-served:
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Frederic Cohen fcohen@horvitzlevy.com e- 5/13/2020 3:42:05
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J.Alan Warfield

jalanwarfield@polsinelli.com
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Gates, O'Doherty, Gonter & Guy, LLP Serve [PM
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47455

Justin Sanders breyes@sandersroberts.com |e- 5/13/2020 3:42:05

Sanders Roberts LLP Serve [PM
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Horvitz & Levy Serve [PM

132858

Justin Sanders jsanders(@sandersroberts.com |e- 5/13/2020 3:42:05

Sanders Roberts LLP Serve [PM

Edward Xanders exanders@gmsr.com e- 5/13/2020 3:42:05

Greines, Martin, Stein & Richland LLP Serve [PM

145779

Chris Hsu chsu@gmsr.com e- 5/13/2020 3:42:05

Greines Martin Stein & Richland LLP Serve [PM

Fred Hiestand fred@fjh-law.com e- 5/13/2020 3:42:05

Attorney at Law Serve |PM

44241

John M. Thomas jthomas@dykema.com e- 5/13/2020 3:42:05

Dykema Gossett Serve [PM
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Lauren Ungs laurenu@knightlaw.com e- 5/13/2020 3:42:05
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Bryan Altman bryan@altmanlawgroup.net |e- 5/13/2020 3:42:05
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Christopher Urner c.urner@altmanlawgroup.net |e- 5/13/2020 3:42:05
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Darth Vaughn dvaughn@sandersroberts.com|e- 5/13/2020 3:42:05
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Sabrina Narain snarain@sandersroberts.com |e- 5/13/2020 3:42:05
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