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3/1/61

Memorandum No 10 (1961)

Subject: Study No. 31.(L) - Uniform Rules of Evidence
(Hearsay Article)

Description of Attached Material. The attached material (green

pages) includes a draft of a letter of transmittal and a draft of a

tentative recommendation on Article VIII of the Uniform Rules of

EVidence. This material incorporates the changes made by the

Commission at its February 1961 meeting.

The text of the revised rules is set out in the form in which

the text was approved by the Commission except for a few minor

/- revisions hereinafter specifically noted. Below the text of each

C

rule or subdivision of a rule is a comment. These comments have not

been approved by the Commission.

We have made the changes in the text of the rules that were

adopted by the Commission at its February 1961 meeting. These

changes can be determined by an examination of the minutes of the

February meeting already distributed to you. We have revised the

comments to conform to these changes. If you noted defects in the

earlier version of the tentative recommendation it is suggested that

you examine the attached version to determine if the defect still

exists. Also, please read the attached version of the tentative

recommendation carefully because we have made a number of changes

from the earlier version.
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Natters Noted for Special Attention. Each comment explaining

a rule or subdivision of a rule should, of course, be carefully

studied. In addition a number of matters are noted below for

special attention in connection with this tentative recommendation.

Rule 63(30)

This subdivision has been revised according to the decision

of the Commission at its February 196/ meeting.

The State Bar Committee suggests that the subdivision be revised

to read as follows:

(30) Evidence of [s*atemsa*s-sc] matters, other than

opinions, which are of general interest to persons engaged in

an occupation4 contained in a tabulation, list, directory,

register, [peAselleal) or other published compilation [te

poeve-the-tpu*k-of-asy-relevant-mattep-se-stated) if the

judge finds that the kempllatien-is-published-for-ease]

information is generally used and relied upon by persons

engaged in that occupation (and-is-geserally-used-and-peItet1

upea-by-them) for the same purpose or for purposes for which

the information is offered in evidence.

-2-
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The phrase "to prove the truth of any relevant matter so stated"

which the Bar has stricken in its suggestion is probably unnecessary, for

under the basic statement of Rule 63 the evidence is not hearsay if it is

not introduced for that purpose.

Rule 63(31)

The Bar Committee reports that its northern section approves of

the action of the Commission, but the southern section prefers the

original proposal contained in the URE with the following modifications:

(31) A published treatise, periodical or pamphlet on

a subject of history, science or art to prove the truth of

a matter stated therein if the judge [takes-Odieial-aat&ao

er-a-wttaess-exilept-ia-tke-subjeet-testiEtes] finds that the

treatise, periodical or pamphlet is a reliable authority in

the subject.

However, the southern section reports that, in the interest of

unanimity, it is willing to accept the action of the Commission and

the northern section.

Rule 63(32)

This subdivision has been revised according to the decision of

the Commission at its February 1961 meeting.

The northern section of the State Bar Committee has not considered

this addition to the Uniform Rules. The sourthern section believes

that the language is inexact. It states that "any hearsay evidence

-3-
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not admissible under subdivisions (1) through (31)" indicates that

these subdivisions state rules of inadmissibility. Actually, it is

Rule 63 that declares certain evidence is not admissible and sub-

divisions (1) through (31) merely declare that certain evidence is not

inadmissible. The southern section suggests the following revision

of subdivision (32):

(32) Any hearsay evidence not admissible under

(suU4AvtsteRs414-threegla-01.4-441 this Rule 63 but

declared by some other law of this State to be admissible.

The revision suggested above is not technically accurate because

subdivision (32) will be a part of Rule 63 and will provide that the

hearsay rule does not prevent the admission of certain hearsay evidence.

A technically accurate subdivision that will meet the objection of

the southern section is set out below:

(32) Any hearsay evidence (net-admissilkle-wAep]

that does not fall within an exceitionkrovided by sub-

divisions (1) through (31) of this rule, but is declared

by some other law of this State to be admissible.

The changes shown above are directed to subdivision (32) as approved by

the Commission.

However, it is difficult to see why it is necessary to determine

that the hearsay sought to be introduced is inadmissible under Rule 63

before reliance may be placed on another law. The same result might

be achieved if the subdivision were revised to read:

(32) Hearsay evidence declared to be admissible by

any other law of this State.

-4-
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This suggested revision has been incorporated in the tentative

recommendation.

Rule 63A.

Rule 63A was approved by the Commission in substantially the

following form:

63A. Where hearsay evidence falls within an exception

provided by subdivisions (1) through (31) of the Rule 63 and

when such evidence is also declared to be admissible by some

law of this State other than such subdivision, such subdivision

shall not be construed to repeal such other law.

The northern section of the Bar Committee has not considered

this rule. The southern section has approved it.

The staff suggests that Rule 63A be revised to save other laws

both consistent and inconsistent with subdivisions (1) through (31)

of Rule 63. The following language is suggested:

63A. Where hearsay evidence is declared to be

admissible by any law of this State, nothing in Rule 63

shall be construed to repeal such law.

This suggested revision has been incorporated in the tentative

recommendation.

This rule has been revised to insert the words "other than Rule 7"

according to the decision of the Commission at its February 1961

meeting. The staff believes this addition is both unnecessary and

confusing.

-5-
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Rule 64.

The Bar Committee has agreed to the inclusion of a reference to

Rule 63(29) in this rule. But it reports that it is unable to understand

the action of the Commission in deleting the references to subdivisions (16),

(17), (18) and (19). As pointed out previously, there does seem to be

some inconsistency in this action of the Commission. An original official

record must be served under Rule 64, but a copy of the same record is

admissible without such service. A record of an action by a public official

must be served under Rule 64, but an official report of an action by someone

other than a public official is not subject to this requirement. Under Rule

63(15) a report of a marriage performed by a judge is inadmissible 'Kassa

Rule 64 is complied with, but under Rule 63(16) a report of a marriage

performed by a minister is admissible without complying with Rule 64.

Rule 66.

The second paragraph of the proposed Law Revision Commission comment to

Rule 66 is not in accordance with Professor Chadbourn's analysis of this Rule.

Professor Chadbourn does not believe that the rule applies to any more than

"double hearsay." His study on this rule raises the possibility that the

rule may be construed to exclude triple hearsay. The staff, however,

believes that multiple hearsay may be reached by repeated applications of

Rule 66. For instance, if former testimony (Rule 63(3)) is to an admission

(Rule 63(7)) and is sought to be proved by a properly authenticated copy

(Rule 63(17)) of the official report (Rule 63(15)) of such testimony, the

copy is within an exception and is not inadmissible on the ground that it

is offered to prove the official report of the testimony, for the official

report is within an exception. The official, report is not inadmissible

on the ground that it relates prior testimony, for the prior testimony is
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within an exception. The former testimony is not inadmissible on the ground

that it includes an admission, for the admission is within an exception.

However, if the Commission believes that Rule 66 is not sufficiently

clear, the staff believes that it may be clarified by revising it to read

as follows:

Rule 66. A statement within the scope of an exception to

Rule 63 is not InaAmissible on the ground that (0-teeleges-a

sta4emee4-nade-by-ane4ker-deelavaat-amd-te-efferea-to-pareve-tke

tirtAk's#-Cle-OLeamded-s*a4emea*-it-seek-ieeAudea-e*atemee*-4tself]

the evidence of such statement is hearsay evidence if the hearsay

evidence of such statement consists of one or more statements

each of which meets the requirements of an exception to Rule 63.

Professor Chadbourn included in his study another suggested revision of

Rule 66 in order to solve the problem. However, he did not recommend its

approval because he believed the courts would work out the solution to the

problem without legislative guidance. His proposed revision is as follows:

66. A statement within the scope of an exception to

Rule 63 shall not be inadmissible on the ground that it

includes [a,-04alkemes*-made-loy-aee4her-Fleelafae4] one or more

statements by an additional declarant or declarants and is

offered to prove the truth of the included statement or

statements, if such included statement (itseif] meets or such

included statements meet the requirements of an exception or

exceptions.

-7-
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Ad4ustments and Repeals of Existing Statutes

The adjustments and repeals set out in the draft of the tentative

recommendation are in accord with decisions previously made by the

Commission except as noted below.

C.C.P. Section 1951 has been revised to conform it to Rule 63(19).

This is in accord with a previous decision by the Commission but the

Commission has never considered what changes should be made in Section

1951 to conform it to Rule 63(19).

C.C.P. Section 2047 has been revised to make it consistent with

Rule 63(1)(c) and to delete the last sentence which is superseded by

Rule 63(1)(c). The Commission has never considered the specific revision

suggested in the draft of the tentative recommendation.

Additional adjustments of existing statutes will be recommended in

the Supplement to Memorandum No. 7(1961) (to be sent).

Respectfully submitted,

John H. DeMoufly
Lcecutive Secretary
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LEIIER OF TRANSMITTAL

To HIS Ev.,JET,LENT:y lIn.777) G. BROWN

Governor of Califernia

and to the Memner3 of the IcRis3atura

The Califo2nia La. Rrwision Connissicn we3 Euthorizod by Resolution

Chapter 42 ot the of 1956 to make a stud_.;- to deter-Alne whether

the law of e-77;.(dPner: Ehoulel be revised to coirform to the Tir.Z.form Rules of

Evidence dra2ted by tly.! Nation&.. Conference of Comuissioners on Uniform

State Laws and approved by it at its 1953 annual conference.

The Commission herewith submits a preliminary re-Jort containing its

tentative recommendation concerning Article VIII (Hearsay Evidence) of

the Uniform Rules of Evidence and the research study relating thereto prepared

by its research constf_tant, Professor James H. Chadbourn cf the School

of Law, University. cf Cal!_fornia at Los Angeles. This report covers

the portion cf the Unl.fom Rules upon which pre.imlnary vcr7c has been

completed by tno Ccn'mtssion. Other portions of the Unif= Rules will

be covered in subsequent reports.

The tentative recomnicrl.atior of the Law neyLEion ConrIqsion

concerning ArtInle VIII of the Uhiferm Rules of rlr.:Aence is being

released et this tirn Ea t'at interested membe-.7s o .%he bench and bar

will have an ao:portLa4_ty t. study the tentative recoi,r7endati.on carefully

and give the Commission the benefit of their detailed comments and

criticisms. Mere commenlr, end criticisms will be canE7L1.ered by the

-1-
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Commission in formulating its final recommendation which will -over all of

the Uniform Rules. of Evidence. Communications should be addrm:sed to the

California Law Revision Commission, School of Law, Stanford, California.

The Commission wishes to acknowledge the very substantial assistance

it has received from its able and tireless research consultant, Professor

James H. Chadbourn, and from the Special State Bar Committee appointed to

study the Uniform Rules of Evidence: Mr. Joseph A. Ball, Chairman, Mr.

Lawrence C. Baker, Vice Chairman, Mr. Stanley A. Barker, Vice Chairman,

Southern Section, Mr. John B. Bates, Mr. Bryant M. Bernett, Mr. Warren M.

Christopher, Mr. Morse Erskine, Sr., Mr. William J. Hayes, Mr. Stuart L.

Kadison, Mr. Otto M. Kaus, Mr. Moses Lasky, Mr. Robert M. Newell, Mr. Jesse

E. Nichols, Mr. W. Burleigh Pattee, Mr. William J. Schell, and Mr. J. E.

Simpson. Note: Membership of State Bar Committee will be corrected to
reflect membership of Committee as of the date of publication.)

Herman F. Selvin, Chairman

John R. McDonough, Jr., Vice Chairman

James A. Cobey, Member of the Senate

Clark L. Bradley, Member of the Assemblx

Joseph A. Ball

George G. Grover

She Sato

Vaino H. Spencer

Thomas E. Stanton, Jr.

Ralph N. KLeps, Legislative Counsel, ex officio

John H. DeMoni y
Executive Secretary

July 1961
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TEMTATIVE RECOMMNDATION OF THE CALIFORNIA

LAU REVISION COMPESSION

THE UNIFORM RULES OF EVIDENCE

Article VIII. Hearsay Evidence

The Uniform Rules of Evidence (hereinafter sometimes designated as

"URE") were promulgated by the National Conference of Commissioners on

Uniform State Laws in 1953.1 In 1956 the Legislature authorized and

directed the Law Revision Commission to make a study to determine whether

the Uniform Rules of Evidence should be enacted in this State.

The Law Revision Commtssion has completed a careful study

of Article VIII of the Uniform Rules of Evidence. This article,

consisting of Rules 62 through 66, relates to the admissibility of

hearsay evidence in proceedings conducted by or under the supervision .

of a court. The tentative recommendation of the Commission on

Article VIII is set forth herein.

1
A copy of a printed pamphlet containing the Uniform Rules of
Evidence may be obtained from the National Conference of
Commissioners an Uniform State Laws, 1155 East Sixtieth Street,
Chicago 37, Illinois. The price of the pamphlet is 60 cents.
The Law Revision Commission does not have copies of this
pamphlet available for distribution.
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GENERAL SCHEME OF UNIFORM RULES OF EVIDENCE

The Commission's tentative recommendation on URE Rules 62-66 must

be read in the context of the general scheme of the Uniform 1ules of

Evidences the essence of which lies in Rule 7:

Rule 7. General Abolition of Disqualifications and
Privileges of Witnesses, and of Exclusionary Rules. Except
as otherwise provided in these Rules, (a) every person is
qualified to be a witness, and ib) no person has a privilege
to refuse to be a witness, and c) no person is disqualified
to testify to any matter, and (d) no person has a privilege
to refuse to disclose any matter or to produce any object or
writing, and (e) no person has a privilege that another shall
not be a witness or shall not disclose any matter or shall
not produce any object or writing, and (f) all relevant
evidence is admissible.

The explanatory comment of the Commissioners on Uniform State Laws on

Rule 7 is as follows:

This rule is essential to the general policy and plan
of this work. It wipes the slate clean of all disqualifica-
tions of witnesses, privileges and limitations on the
admissibility of relevant evidence. Then harmony and
uniformity are achieved by writing back onto the slate the
limitations and exceptions desired. All of the other rules,
except the very few touching upon related matters or procedure,
revolve around and are limitations on and modifications of
Rule 7. This is not a new approach. It follows the pattern
of the A.L.I. Model Code of Evidence, which in turn was based
on the concept of Professor Thayer and others that all things
relevant or logically probative are prima facie admissible
unless limitations are imposed by another rule.

Thus all relevant hearsay would be admissible under this
rule but for Rule 65 which bars hearsay generally) with
carefully specified, exceptions.

Illegally acquired evidence may be inadmissible on
constitutional grounds -- not because it is irrelevant. Any
constitutional questions which may arise are inherent and
may, of course, be raised independently of this rule.
(E4hasis added 3

With one important qualification, which is discussed in the comment

which follows it, the opening paragraph of URE Rule 63 states the basic

-4-
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common-law rule of the inadmissibility of extrajudicial decla!ations

offered to prove the truth of the matter stated -- i.e., "hearsay" evidence:

Rule 63. Hearsay Evidence Excluded -- EXceptions.
Evidence of a statement which is made other than. 'oy a witness
while testifying at the hearing offered to prove the truth bf
the matter stated is hearsay evidence and irsamdssible except:

Subdivisions (1) -chrough (31) of URE Rule 63 0..47.,e a series of exceptions

to the general rule .Df the inadmissibility of hearsay evidence stated in

the opening paragmpli of the Rule. The comment of the Commissioners on

Uniform State Laws on the general scheme of Rule 63 is as follows:

This rule follows Wigmore in defining hearsay as an extra-
judicial statement which is offered to prove the truth of the
matter stated . . . The policy of the rule is to make all
hearsay, even though relevant, inadmissible except to the
extent that hearsay statements are admissible by the exceptions
under this rule. In no instance is an exception based solely
upon the idea of necessity arising from the fact of the
unavailability of the declarant as a witness . . . The
traditional policy is adhered to, namely that the probative
value of hearsay is not a mere matter of weight for the trier
of fact but brat its having any value at all depends primarily
upon the circumstances under which the statement was made. The
element of unavailability of the declarant or the fact that the
statement is the best evidence available is a factor in a very

rilmhfta altuntions, but for the most part is a relatively
masgor factor or no factor at all. Most or the following exceptions
are the expressions of common law exceptions to the hearsay rule.
Where there is lack of uniformity among the states with respect to
a particular exception a serious effort has been made to state the
rule which seems most sensible or which reflects the weight of
authority . . . The exceptions reflect some broadening of :scope
as will be noted in the comments under the particular sections.
These changes not only have the support of experience in long
usage in some areas but have the support of the best legal talent
in the field of evidence. Yet they are conservative changes and
represent a rational middle ground between the extremes of thought
and should be acceptable in any fact-finding tribunal, whether
jury, judge or administrative body.

By way of contrast to the systematic and comprehensive approach of

the Uniform Rules relating to.hearsay evidence, the existing California

-5-
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law is both unsyste:aat.1.c and incomplete. Altl.rniEll This State bra numerous

statutory provisions relating to hearsay evie.enn, there is ::to statutory

definition of Iar,rsA.y evidence. Nor are th.7,, excentjons co the

general r,11- 17,,.. --say evidence is inadnior.ib.j.a ,ler..r1r stated as such.

Moreover, slci_rt17s statutes relating to ht_sma.u. L,,re mt systematically

compiled reference to them.

The CrolLIE 7a -m I-Tproves the general schema of the Uniform Rules

relating to hec..r,,Py evidence.

REVISION or URE RULES 62-66

The Law Revision, Commission tentatively recommends t"at URIC Rules

62.66 be revised as hereinafter indicated. It will be seen that the

Commission has concluded that many changes should be made in Rules 62-66.

In some cases the suggested changes go only to language. In others,

however, they reflect a considerably different point of view on matters

of substance from that taken by the Commissioners on Uniform State laws.

In virtually all such instances the rule proposed by the Law Revision

Commission is less liberal as to the admissibility of hearsay evidence

than that proposed by the Commissioners on Uniform State Laws. Neverthe-

less, the tentative recommendation of the Commission would make a

considerably broader range of hearsay evidence admissible in the courts

of this State than is presently the case.

In the discussion which follows, the text of the Uniform Rule or a

subdivision thereof is set forth as proposed by the Commissioners on

Uniform State Laws with the amendments tentatively recommended by the

Law Revision Commission shown in strike -out and italics. Each provision

ie followed by a comment of the Law Revision Commission. Where the
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Commission has proposed a modification which relates only to the form

of the rule or the purpose of which is obvious upon first reading, no

explanation of the Commission's revision is stated. In other cases

the reasons for the Law Revision Commission's disagreement with the

Commissioners on Uniform State Laws are stated. For a detailed analysis

of the various rules, see the research study prepared by the Commission's

research consultant.
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Rule 62

(34)

RULE 62, DEFINITIONS.

Rule 62. As used in [bole-63-and-ite-exeeptielle-emel-411

tke-gellewipkg-ru1eeT3 Rules 62 through 66:

(1) "Statement" means not only an oral or written expression

but also non-verbal conduct of a person intended by him as a

substitute for words in expressing the matter stated.

(2) "Declarant" is a person who makes a statement.

(3) "Perceive" means acquire knowledge through one's own

senses.

(4) "Public [G1Pf4elalu] officer or employee of a state or

territory of the United States" includes: [an-offie4ia-eP-61

pelltieal-subdivisieR.ef-ettok-s4a4e-er-terpitery-and-eg-a

multsipalityv]

(a) In this State. 4n officer or employee of the State

or 9f any county, city, district. authority. agency or other

political subdivision of the State.

(b) In other states and in territories of the United

States an officer or employee of any public entity that is

substantially equivalent to those included under paragraph (al

of this subdivision.

(5) "State" includes each of the United States and the

District of Columbia.

-8-
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Rule 62

[44--2A-business2-as-laseg-in-exeeptien-W4-shall-ineinde

eveyy-kiad-ef-busimessy-prefessienT-sesupatisny-eallingi-er-eperatien

eg-institntiems,-wketheY-eapPied-en-Sep-ppefit-ep-net,]

474] Except as otherwise provided in subdivision (7) of

this rule, "unavailable as a witness" includes situations where the

[witness] declarant is:

(a) Exempted on the ground of privilege from testifying concerning

the matter to which his statement is relevant. is-ep]

(b) Disqualified from testifying to the matter. [7-0P)

) Dead or unable [te-be-ppesent-eY] to testify at the hearing

because of [4eatk-er-then-existing] physical or mental illness. [y-siol

(d) Absent beyond the jurisdiction of the court to compel

appearance by its process:. [T-er]

(e) Absent from the Wase-e0 hearing [beeause] and the pro-

ponent of his statement does not know and with diligence has been unable

to ascertain his whereabouts.

al For the purposes of subdivision (6) of this rule, [Rut]. a

[witness] declarant is not unavailable as a witness:

(a) If the judge finds that [kW the exemption, disqualification,

death, inability or absence of the declarant is due to (1) the procurement

or wrongdoing of the proponent of his statement for the purpose of

preventing the [witness] declarant from attending or testifying [7] or [te]

(ii) the culpable act or neglect of such [pity] proponent; [7] or

-9-
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Rule 62

(b) If unavailability is claimed Lumiep-AsIaues-44%-eC

the-ppeseellEg-paPagFaph) because th2ailiaLsaaultyptli

the jurisdiction of the court to compel appearance by its rocess

and the judge finds that the deposition of the declarant could

have been taken by the proponent by the exercise of reasonable

diligence and without undue hardship [7] -or expense. [and-tiigat

the-prilbabIe-lmpeptaRee-ef-tke-tes4imeily-s-suak-as-te-jus4igy

tke-expePise-of-takag-ewilk-depeeitiens.3

C GWENT

This Rule defines terms used in Rules 62 - 66. The Rule as proposed

by the Commissioners on Uniform State Laws has been considerably revised

in form in the interest of clarity of statement and subdivision (6) thereof

has been omitted because "a business" is used only in subdivisions(13) and

(14) of Rule 63 and the term is defined there.

-10-
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Rule 63

RULE 63. HEARSAY EVIDENCE EXCLUDED - EXCEPTIONS.

alning Paragraph: General Rule Excluding HearsaLAIdence.

Rule 63. Evidence of a statement which is made ether than

tor a witness while testifying at the hearing offered to prove

the truth of the matter stated is hearsay evidence aid inadmissible

except:

COMM

This language, prior to the word "except," states the hearsay rile

in its classical form, with one qualification: because the word Istts,sent"

as used herein is elsewhere defined (Rule 62(1)1to mean only oral or :70tten

expression and assertive nonverbal conduct i.e., nonverbal condot

intended by the actor as a substitute for words la expressing a matter -

it excludesexcludes from hearsay at least some typvet of nonassertive conduct Stich

our courts today would probably regard as amounting to extrajudicial

declarations and thus hearsay, e.s., the flight of X as evidence that NI

committed a crime. The Commission agrees with t.is draftsmen of the URE

that evidence of nonassertive conduct should not Ike regarded as hearsay

for two reasons. First, such evidence, being nopessertive, does not involve

the veracity of the declarant and one of the prfnlapal purposes of the

hearsay rule is to subject the veracity of the deqAarant to cross-examination.

Second, there is frequently a guarantee of the triptworthiness of the

inference to be drawn from such nonassertive conduit in that the conduct

itself evidences the actor's own belief in and he: :e; the truth of the

-11-
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matter inferred. To put the matter another way, in such cases actions

speak louder than words.

The word "except" introduces 31 subdivisions which define

various exceptions to the hearsay rule. These and several additional

subdivisions added by the Commission are commented upon individually below.

-12-

MJN 0540



Rule 63 (1)

Subdivision (1): Previous Statement of Trial Witness.

(1) EA-statement-ppel4Quely-made-by-a-polaseR-whe-46-pimesoRt

at-tke-keal4Rg-and-avetIalale-;e12-epees-examisat4en-wk-reispeet

te-tke-statement-an4-s-sul9geet-matterl-previeled-tke-etatemeRt

wela14-be-a4sekble--maele-by-deelarant-wkle-4estiiyilag-as

a-14tRessf) When a person is a witness at the heving....a

statement made by him* thou0 not made at the hearing. is

admissible to prove the truth of the matter stated if the

statement would have been admissible if made by him while

testifying and the statement:

(a) Is inconsistent with his testimony at the hearinj

and is offered in compliance with Rule 22; or

(b) Is offered after evidence of a prior inconsistent

statement or of a recent fabrication by the witness has been

received and the statement is one made before the alleged

inconsistent statement or fabrication and is consistent with

his testimony at the hearing; or

(c) Concerns a matter as to which the witness has no

present recollection and is a writing which was made at a time

when the facts recorded in the writing actually occurred or

MJN 0541



Rule 63 (1)

at such other time when the facts recorded in the vrjting were

fresh in the witness's memory and the writing was made (1) by

the witness himself or under his direction or (ii) by some

other Jerson for the purpose of recording the witness's state-

ment at the time it was made.

COlii2ET

The Commission recommends against adoption of Rule 63(1) er the LIRE,

which would make admissible any extrajudicial statement which wals made by

a declarant who is present at the hearing and available for cross.examination.

URE 63(1) would permit a party to put in his case through written ftatements

carefully prepared in his attorney's office, thus enabling him to present

a smoothly coherent story which could often not be duplicated on dirict

examination of the declarant. Even if the declarant were then called to

the stand by the adverse party and cross-examined the net impact of hit,

testimony would often, the Commission believes, be considerably stronger

than it would have been had the witness's story been told on the stand in

its entirety. Inasmuch as the declarant is, bp definition, available to

testify in open court the Commission does not believe that so broad an

exception to the hearsay rule is warranted.

The Commission recommends, instead, that the present law respecting

the admissibility of out -of -court declarations of trial witnesses be

codified with some revisions. Accordingly, paAtgraph (a) restates the

present law respecting the admissibility of priiur inconsistent statements

and paragraph (b) substantially restates the prosent law regarding the

-14-
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admissibility of prior consistent statements except that in both instances

the extrajudicial declarations are admitted as substantive evidence in the

cause rather than, as at the present, solely to impeach the witne3s in the

case of prior inconsistent statements and, in the case of prior eonsistent

statements, to rebut a charge of recent fabrication. The Commission

believes that it is not realistic to expect a jury to understand and apply

the subtle distinctions taken in the present law as to the purposes for

which the extrajudicial statements of a trial witness may and may not be

used. Moreover, when a party needs to use a prior inconsistent statement

of a witness at the trial as necessary evidence in order to make out his

prima facie case or his defense, he should be able to use the statement as

substantive evidence. In many cases the prior inconsistent statement is

more likely to be true than the testimony of the witness at the trial.

Paragraph (c), which makes admissible what is usnelly referred to as

"past recollection recorded," makes no radical departure from existing law.

The language stating the circumstances under which such evidence may be

introduced, which the Commission believes provide sufficient safeguards of

the trustworthiness of such statements to warrant their admission into

evidence, is taken largely from and embodies the substance of the language

of C.C.P. § 2047. There are, however, two substantive differences between

paragraph (c) and existing California law:

First, our present law requires that a foundation be laid for the

admission of such evidence by showing (1) that the writing recording the

statement was made by the witness or under his direction, (2) that the

writing was made at a time when the facts recorded in the writing aotuslly

occurred or at such other time when the facts were fresh in his memory

and (3) that the witness knows that the facts are correctly stated in the

w±Iting. .0n the other hand, under paragraph (c) the writing may be made
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not only by the witness himself or under his direction but also by some other

person for the purpose of recording the witness's statement a., the

time it was made. In addition, since there is no requirement under paragraph

(c) that the witness himself know that the writing is a correct record of

his siaterce,.nt, the testimony of the person who recorded the statement may

be used tz, establf.sh that the writing is a correct record of the statement.

The fourdation requirement of the present law excludes any record of a

declarant' .s statement if the person recording the statement was not acting

"under the eirection" of the declarant. Yet such a statement is trustworthy

if the declarant is available to testify that he made a true statement and

the person who recorded the statement is available to testify that he

accurately recorded the statement.

Second, under paragraph (c) the document or other writing embodying

the statement is admissible while under the present law the declarant

reads the writing on the witness stand and it is not otherwise made a

part of the record.

-16-
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Subdivision (2)1 Affidavits: Depositions Taken in the Actia;

Testimony at Preliminary Examination or Former Trial in

Criminal Action.

(2) [14ficiavits-te-the-extent-admissible-lay-4te-etatates

ef-tlAs-e'iatef] To the extent otherwise admissible under the

law of this State:

(a) Affidavits.

1121__Depositions taken in the action or orocee. 14rig in which

they are offered.

(c) Testimony_glIeniu_amlInolat the orelimilm

examination in the criminal action or proceeding in wY.t.SILt

is offered.

(d) Testimony given by a witness at A former trial 11 the,

criminal action or proceeding in which it is offered.

CONN=

Paragraph (a) embodies the substance of subdivision (2) of the TIRE

Rule 63. Both simPly preserve the existing law rweeting the admissibility

of affidavits which, being extrajudicial statements, are hearsay. The

Commission is not aware of any defects in or disoa4isfaction with the

existing law on this subject.

Paragraph (b) preserves the existing law concerting the admissibility

of depositions taken in the action or proceeding isiwhich they are offered.

The Commission recommends against the adoption of UR* 63(3) Wafer as it

would make admissible as substantive evidence any clvosition "taken for

use as testimony in the trial of the action in whici. 4t is offered " without

-17-
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00 o04 4141:3, 110110414 mitoummtafiess a

the nonavallability of the deponent. In 1957 'Of Legylature IsetEte4

statute (C.C.P. §§ 2016-2035) dealing comprehensively with discovery,

pravisins relating to tbk taking and admissibility of depositions

§ 2016 et seq..). The provisions then enacted respecting admissibility

of depositions are narrower than URE Rule 63(3). The Commission be_leves

that it would be unwise to recommend revision of the 1957 legislation at

this time, before substantial experience has been had thereunder.

Paragraph (c) preserves the existing law (Penal Code § 686) insofar

as it makes admissible in a criminal action testimony taken at the preliminary

examination therein. There is no equivalent provision in the URE but there

is no indication that the draftsman expressly intended Rule 63 to make such

evidence inadmissible; rather, it would appear that the omission of an

exception to the hearsay rule for such evidence was an oversight.

Paragraph (d) preserves the existing law (Penal Code § 686) insofar

as it makes admissibis testimony given by a witness at a former trial of

the criminal action or proceeding in which it is offered. There is no

equivalent provision in the URE but, again, this appears to be due to oversight

rather than to deliberate omission.

This subdivision is merely a specific application of the principle

reflected in Rule 63(32) and Rule 63A that tlIc Uniform Rules should not make

inadmiaelba* hearsay evidence that is admissible under existing :California

statutes.
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 Usti 00

Parties.

(2a) In a civil action or proceeding, testimony of a

witness_given in a former action or yroceeding between the

same parties or their predecessors in interest, relating to

the same matter, if the judge finds that the declarant is

unavailable as a witness. As used in this subdivision "former

action or proceeding" includes not only another action or pro-

ceeding but also a former hearing or trial of the same actionim11*
or proceeding in which the statement is offered.

COMMENT

There is no equivalent provision in the URE but its absence appears

to be due to oversight rather than deliberate omission.

The proposed provision restates the existing law - C.C.P. § 1870(8)

as interpreted by the California courts - except that it will permit such

evidence to be introduced in a wider range of cases than does existing law

which conditions admissibility of testimony in a former action or prior

trial upon the witness's being deceased, out of the jurisdiction or unable

to testify. "Unavailable as a witness" is defined in Rule 62 and includes,

in addition to these cases, situations in which the witness is exempted

from testifying on the ground of privilege or is disqualified from

testifying. The Commission perceives no reason why the general definition

of unavailability which it has recommended for the purpose of exceptions

to the hearsay rule should not be applicable here. There would seem to

be no valid distinction between admitting the testimony of a dead witness

and admitting that of one who is legally not available.
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Rule 63 (3)

Subdivision (3): Testimony in Another Action or Proceeding.

(3) [Sktbeet-te-tke-eame-limitatieme-and-els6eetieris-ae

tileugh,the-deelaPant-weve-tee#4tORg-in-pepsem7-4a}-tebWyeny

4,n-tke-Veltm-eg-a-depesItleR-4akeR-iR-eemplaRee-w&tk-UktevIaw

C;-447;e-state-Cep-use-ao-4eetimetay-iR-the.tpial-eS-the-as4ien

i-w144ah-eggeped7-ep-414-4g-41.1e-udge-giRde-tha4-the-deelapant

}$-laRavallable-as-a-witawes-at-the-heaving/-testimony-Oven

as-a.44tRess-R-anether-aetieR-ep-4n-a-depeettlea-takeR-IR

GempllaRee-wIth-law-fev-use-aa-testimeny-tia-tke-tr4a1-0S-anethar

acitloRT-when-4g4-tie-testimony-4s-efSeved-against-a-papty-whe

f4ceped-lt-IR-kia-owll-bghal-ina-ttio-goPmep-eQoacion7-ap-against

the-suGGefiaec-4R-intexlea4-o4-64Q1q-paFty7-4m-4111-the-legue-is

such-that-tko-adverse-papty-on-the-fevasp-essas&sia-had-tke-Fight

and-oppeptuRity-Sep-opiags-emaminatioa-with-an-iRtepest-and

mauve-similar-te-that-wiatok-thG-adverse-party-has-La.tho-astioa

-wii4eh-the-tost4ammy-46-ofLopedf] Subject to the same

limitations and objections as though the declarant were testify-

ing in person, testimony given under oath or affirmation as a

witness in another action or proceeding conducted by or under

the supervision of a court or other official agency having the

power to determine controversies or testimony taken by deposition

taken in compliance with law in such an action or proceeding.,

but only if the ,fudge finds that the declarant is unavailable

as a witness at the hearing and that:

(a) Such testimony is offered against a party who offered

it in evidence on his own behalf in the other action or proceeding

-20-
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or against the successor in interest of such party or

(b) In a civil action or proceeding, the issue is sugh

that the adverse party in the other action or proceeding had

the right and opportunity for cross-examination with an interest

and motive similar to that which the adverse party has in the

action or proceeding in which the testimony is offered: or

defendant was a,, party to the other ac,ti.on or proceeding and
had the right and opportunity for cross-examination with an

interest and motive similar to that which he has in the action

or proceeding in which the testimony is offered except that the

testimony given at ajreliminary examination in the other action

or proceeding is not admissible.

COMMIT

This proposed provision is a modification of URE 63(3)(b). The

modification narrows the scope of the exception to the hearsay rule which

is proposed by the Commissioners on Uniform State Laws. At the same time

`this provision goes beyond existing California law which admits testimony

taken in another legal proceeding only if the other proceeding was a former

action between the same parties, relating to the same matter, or was a

former trial or a preliminary bearing in the action or proceeding in which

the testimony is offered.

There are two substantial preliminary qualifications of admissibility

in the proposed rule: (1) the declarant must be unavailable as a witness

and (2/Abe testimony is subject to the same limitations and objections as

-21-
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though the declarant were testifying in person. In addition, the testimony

is made admissible only in the quite limited circumstances described in

paraT-aphs (a), (b) and (c). The Commission believes that with these

riiittions and safeguards it is better to admit than to exclude the

force : testimony because it may in particular cases be of critical importance

to a :lot decision of the cause in which it is offered.

The reason for the deletion of URE 63(3Xa) is stated in the comment

to URE 63(2).

-22-
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Subdivision (4): Contemporaneous and Spontaneous Statementp.

(4) A statement:

Which the judge finds was made while the declarant wa:

the event or condition which the statement narrates,

describes or explains! ET) or

Co) T/hich the judge finds [was-IlLade_mbilc_the-de4anazit

was-Rdep-the-etress-eg-a-Repveue-emeitemeRt-eaased-by-amek

pereepteml-e/21 (i) purports to state what the declarantferceived

relating to an event or condition which the statement narietes,

describes or explains and tii) was made spontaneously whili

the declarant was under the stress of a nervous excitement

caused by such perception.

[+0,--4g-the-deelapant-e-uaavallable-ae-A-144ileasT-a

statemeRt-RaPPat4RgT-ElesepilitAlag.ep-explag-am-eveat-ep

eeediteft-wkiek-tke-iwige-fiRds-was-made-by-tke-4eelaramt-at

a-time-when-4ke-mattep-had-keen-peeefitly-pepeeved-by-kiffi

ata4-whie-h&e-reeeIleetiieft-wae-sleep;-alad-was-made-iil-geed

faith-ppiep-4e-the-eemmeaeement-e;-tke-aetkeRt]

COMMENT

Paragraph (a) appears to go beyond existing law except to the extent

that statements of this character would be admitted by trial judges today

"as a part of the res gestae." The Commission believes that there is an

adequate guarantee of the trustworthiness of such statements in the con-

temporaneousness of the declarant's perception of the event and his narration

of it; in such a situation there is obviously no problem of recollection

-23-
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and virtually no opportunity for fabrication.

Paragraph (b) is a codification of the existing exception to the

hearsay rule which makes excited statements admissible. The rotionale

cf this exception is that the spontaneity of such statements an the

dellarant's state of mind at the time when they are made provilt an adequate

guarantee of their trustworthiness.

After very considerable thought and discussion the Commisstoa decided

to recommend against the enactment of URE 63(4)(.0. Its decision was

not an easy one to reach. Rule 63(4)(c) would make the statements with

which it is concerned admissible only when the declarant is unavRiAable

as a witness; hence its rejection will doubtless exclude the only a'ailable

evidence in some cases where, if admitted and believed, such evident,*

might have resulted in a different decision. The Commission was sublitantially

influenced in reaching its decision by the fact that Rule 63(4)(c) weld

make routinely taken statements of witnesses in physical injury act

admissible whenever such witnesses were, for any reason, unavailable

at the trial. Both the authorship (in the sense of reduction to writ?;)

and the accuracy of such statements are open to considerable doubt. Moreover,

as such litigation and preparation therefor is routinely handled it seem*

likely that defendants would far more often be in possession of statements

meeting the specifications of Rule 63(4)(c) than would plaintiffs and

it seems undesirable thus to weight the scales in a type of action which

is so predominant in our courts.

-24-
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Subdivision (5): Dying Declarations.

(5) A statement by a person unavailable as a witniiss

because of his death if the judge finds that it was maJe tyon.

_personal knowledge of the declarants under a sense of

impending death, voluntarily and in good faith and [wi4le-the

deelaraat-was-seaseieue-e-hie-impeadiag-death-aa4-bel4eved]

in the belief that there was no hope of his recovery. [1.]

COMMENT

This is a broadened form of the yell -established exception to the

hearsay rule which makes dying declarations admissible. The existing

law -C.C.P. § 1870(4) as interpreted by our courts makes such declarations

admissible only in criminal homocide actions and only when they relate

to the immediate cause of the declarant's death. The Commission believes

that the rationale of the present exception --that men are not apt to lie in

the shadow of death --is as applicable to any other declaration that a

dying man might make as it is to a statement regarding the immediate

cause of his death. Moreover, it perceives no rational basis for

differentiating, for the purpose of the admissibility of dying declarations,

between civil and criminal actions or among various types of criminal

actions.

The Commission has rearranged and restated the language relating to

the declarant's state of mind regarding the impendency of death, substituting

the language of C.C.P. § 1870(4) for that of the draftsmen of the URE. It

has also added the requirement that the statement be one made upon the

-25-
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personal knowledge of the declarant. The Commission's researct consultant

suggests that the omission of this language from URE 63(5) was probably

an oversight; in any event it seems desirable to make it clear ;hat "double

hearsay" and the declarant's conjecture as to the matter in ques. ion are

ssible.
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Subdivision (6) Confessions.

(6) [;m-a-ei4minal-ppeeeedimg-ae-ageAmet-tke-aeoused7

a-ppevieue-etatemeat-by-kim-peiative-te-the-effense-e'apged

-}riff-eRly-fT-the-4adge-gim4s-tikat-the-aseabed-vimsIARg

-s'.iltemeRt-was-eemseieae-and-wale-eapable-eP-va4g:ks#andig

t,-L-gai-and-44T-and-that-he-was-Ret-in4ues6-1,p-ride-i;-4;

-,,,tr14414-40-vm143F-eemplaislen-er-by-Rflet4E,p-er-tAlaeata-af

.1.4-1-eR-eil-alagfepRg-tipeli-411a-a-aliethe/07-eF-lay-34:E4eTage4

latelailegatIeR-umdeF-sush-eipeumstanees-ao-te-r.ER4e=-4he-6tate-

men-4-i.avekbui#ary7-ep-414-by-thPeats-eri-ppegiqoL:..407A[etilIng

aet4ea-te-be-takeia-by-a-publ4e-e4Isial-with-rcteren6e,-69

the-elame7-11kely-4e-samee-the-agaRsed-te-ALITcp-e4o4-a-atatemeRt

taleely7-and-made-by-a-pepseR-weer-the-.seabed-poaseiRalally

belleve4-to-leave-the-pewer-eP-authepty-te-4xesuto-the-samef]

In a criminal action or proceeding, as against.thedefendknt.

a previous statement by him relative to the offen5,! charged

unless the judge finds pursuant to the prccdille3 .lot forth

it Rule 8 that the statement was made2

(a) Under circumstances likely to causq the c,f,fendant to

make _a false statement: or

(b) Under such circumstances that it is ill':xiT,7.L.'))0

under the Constitution of the United States or the Ct,Iltjtution

of this State.
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COMMENT

This provision substantially restates the existing law gove.,.ning the

admissibility of defendants' confessions and admissions in criminal actions

or proceedings. While the Commission has departed rather widely fn..% the

language of URE 63(6), it is believed that paragraph (a) states a principle

which is not only broad enough to encompass all the situations covered by

ORE 63(6) but has the additional virtue of covering as well analogous

situations which, though not within the letter of the more detailed

language proposed by the draftsmen of the URE, are nevertheless within its

spirit.

Paragraph (b) is technically unnecessary since the statute could not

admit what the Constitutions of this State and of the United States exclude.

It seems desirable to state that proposition here, however, both for the sake

of completeness and to make it clear that the Commission has no thought

that the Legislature, in enacting this provision, would be asserting that

the matter of the admissibility of the confessions and admissions of

defendants in criminal actions and proceedings is a matter solely within

the competence of the Legislature to determine.
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Subdivision Admissions by Parties.

(7) Except as provided in subdivision (6) of this rilaj.

as against himself, a statement by a person who is a party to

the action or proceeding in his individual or [a) representative

capacity. [amd-1F-the-iatteFT-Wile-wae-aet4fig-m-3uek-replaeseAta-

t4vo-eapaety-in-makifig-the-stateakeRttg

COMMENT

In making extrajudicial statements of a party admissible against him

this exception merely restates existing law. The first ilause was added

by the Commission to make explicit what the draftsmen of the ME

undoubtedly intended, that admissions of a defentlant 14 a criminal action

are governed by subdivision (6).

The Commission has omitted the UBE provisior, that an exlmajudicial

statement is admissible against a party sued in a representatimg capacity

only if the statement was made by him while acting in ruch capacity. The

basis of the admissions exception to the hearsay rule ia that because the

statements are the declarant's own he toes not need to cioss-examine.,

Moreoever, the party has ample opportunity to deny, explMin or qualify* the

statement in the course of the proceeding. These considerations appear

to the Commission to apply to any extrajudicial statement wade by Onb 00

Is a party to a judicial action or proceeding in i representimUve capacity,

whether or not the statement was made in that capacity. MbreCover, the

Commission believes that more time would be spent in many case* in trying

to ascertain in what capacity a partjcular statement was made Om could be

justified by whatever validity the distinction mods by the draftsmen of

the URE might be thought to have.

.211.
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Subdivision (8): Authorized and Adoptive Admissipqs.

(8) As against a party, a statement:

(a) By a person authorized by the party to make a

statement or statements for him concerning the subject matter

of the statement, [-T-] or

(b) Of which the party with knowledge of the content

thereof has, by words or other conduct, maniTested his adoption

or his belief in its truth. [-T-]

COMMENT

This exception restates in substance the existing law with respect

to authorized and adoptive admissions.
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Subdivision (9): Vicarious Admissions.

(9) As against a party, a statement which would be ad-

missible if made by the declarant at the hearing if:

(a) The statement concerned a matter within the scope of

an agency or partnership or employment of the dee.aram; for the

party and was made before the termination of such relationship%

[T] or

(b) [the-party-and-tke-deelapant-were-papt4sWlatiag-14-a

plan-ire-semmt-a-epime-ep-a-evil-wpoRg-and-the-wio4eme4t-was

Peleigamt-te-the-plam-ev-4te-subjeet-matter-am4-was-mapde-w)Ale

the-plan-was-R-ematefies-and-bageFte-ts-semplete-emliwition-eP

etheP-4812milatieR7] The statement is that of a cozspalsWitz:

of the party and 1...1_altm__Istithestatementwasn'iort0etennina-

tion of the conspiracy and in furtherance of the common,411n

thereof and (ii) the statement is offered after proof by

independent evidence of the exi§Itast_dILIERop0129y...414

that the declarant and the party were both parties to the

conspiracy at the time the statement was made; or

(c) In a civil action or proceeding,. one of the issues

between the party and the proponent of the evidence of the

statement is a legal liability of the declarant, and the

statement tends to establish that liability. [i)

COMMENT

UBE 63(8)(a) makes authorized extrajudicial statements admiseib146

Paragraph (9)(a) goes beyond this, making admissible against a party

specified unauthorized extrajudicial statements of an agent, partner *
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employee. A statement is admitted under paragraph (a), howeeere only it

it would be admissible if made by the declarant at the hearing whereas

no such ,limitation is applicable to authorized admissions. 1.a practical

scope of paragraph (a) is quite limited. If the declarant is dlavailable

at the trial, the self -inculpatory statements which it covers would be

admissible under URE 63(10) because they would be against the teclarant's

interest. Where the declarant is a witness at the trial, mane ceher

statements covered by paragraph (a) would be admissible as inconsistent

statements under URE 63(1). Thus, paragraph (a) as independent signifi-

cance only as to self -exculpatory statements of agents, partners and

employees who do not testify at the trial as to matters within the scope

of the agency, partnership or employment. One justirication for this

narrow exception is that because of the relationship which existed at

the time the statement was made it is unlikely that it would have been

made unless It were %rue. Another is that the existence of the relation-

ship makes it highly likely that the party will be Able to make an ade-

quate investigation of the statement without having to -resort to cross-

examinatio: of the declarant in open court.

Pareuraph (a) is more liberal than the existing California law

-,C.C.P. Bectioep2B70(5)--in two respects. First, under existing law

the statement of the acente partner or employee cannot be4eed to prove

the existence of the euency, partnership or employment; the'existence of

the relationship must 'ee shown by emependen% evidence, Lag, testimony

of the declarant or another. On the other hand, paragraph (a) does not

require independent 'roof of the agency, parteersbip or emplayMentsand

in some cases the doe3erant's statement might itself establisa the fact

that the relationship existed. However, Rube 8 might be interpreted to
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require independent proof of the relationship. Rule 8 is ambiguous and has

not yet been acted upon by the Commission. Secpndj paragraph (a) will

permit admission of not only statements made in the scope a the agency but

also statements which do not themselves fall within the sc79e of the

agency but which concern matters within the scope of the attincy.

Under existing California law only the former statements arz* admissible.

Paragraph (b) relates to the admissibility of hearsay utatements

of co-conspirators against each other. The Commission has Cubstituted

for the provision proposed by the Commissioners on Uniform state Laws

language which restates existing California law as found ix. L'ection

1870(6) of the Code of Civil Procedure. The Commission beliefes that

the more liberal URE rule of admissibility would be unfair to Wminal

defendants in many cases.

Paragraph (c) restates in substance the existing California :aw,

which is found in Section 1851 of the Code ar Civil Procedure, excvpt

that paragraph (c) limits this exception to the hearsay rule to civil

actions or proceedings. Most cases falling miOhin this oxception would

also be covered by URE 63(10) which makes admidsible declarations

against interest. However, to be admissible under 1,N4 630.0) the

statement must have been against the declarant $ in-Iv:MAI when made

whereas this requirement is not stated in paragraph 10. Mpreover the

statement is admissible under paragraph (c) irrestectle qr. the availa-

bility of the declarant whereas under resod Rule 63(1,p) ba statement

is admissible only if the declarant is untvallable as a wItSesA.
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Subdivision (10)! Declarations Against Interest.

(10) [Sub6eet-te-Wae-limitatiene-ef-eReeptlea-047] If

the declarant is not a party to the action or proceedng and

is unavailable as a witness and if the judge finds twat the

declarant had sufficient knowledge of the subject, a statement

which the judge finds was at the time of the [aeseptien]

statement so far contrary to the declarant's pecuniary or

proprietary interest or so far subjected him to civil or criminal

liability or so far rendered invalid a claim by him against

another or created such risk of making him an object of hatred,

ridicule or social disapproval in the community that a reason-

able man in his position would not have made the statement

unless he believed it to be true. [i]

COMMENT

Insofar as this subdivision makes sdmissible a statement which was

against the declarant's pecuniary or proprietary interest when made, it

restates in substance the common-law rule relating to declarations against

interest except that the common-law rule is applicable only when the

declarant is dead. The California rule on declarations against interest,

which is embodied in sections 1853, 1870(4) and 1946 of the Code of Civil

Procedure., is perhaps somevhat narrower in scope than the common-law rule.

The justifications for the.ewgon-law exception are necessity, the

declarant being dead, and trustworthiness in that men do not ordinarily

make false statements against their pecuniary or ?proprietary interest.

The Commission believes that these justifications axe sound and that they
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apply equally to the provisions of subdivision (10) which bronden the

commeln-law exception. Unavailability for other causes than death creates

as great a necessity to admit the statement. Men are no more likely to

make false statements unreasonably subjecting themselves to civil or

criminal liability, rendering their claims invalid, or subjectirg them-

selves to hatred, ridicule or social disapproval than they are to make

false statements against their pecuniary or proprietary interest.

The Commission has departed from URE 63(10) by (1) limiting subdi-

vision (10) to nonparty declarants (incidentally making the cross

reference to exception (6) unnecessary); (2) writing into it the common-

law requirement that the declarant have personal knowledge of the subject

and (3) conditioning admissibility on the unavailability of the declarant.

With these limitations eubdivision.(10) states a.desirable exception to

the hearsay rule.
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Subdivision (11): Voters Statements.

[ 414 A-statemeRt-by-a-veter-eaReepRIFig-h&e-elaafeataa

t7e-vet,e-ep-t1e-Paet-ep-eentent-eg-hie-veteir]

COMMENT

The Commission declines to recommend UBE 63(11) which ouli mske

admissible an extrajudicial statement "by a voter concerning hi.; valific;.-

tions to vote or the fact or content of his vote," The Commission is not

convinced either that there is any pressing necessity for such en

exception or that there is a sufficient guarantee of the trustuve6hiness

of such extrajudicial statements to warrant an exception to the hearsay

rule for them.
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Subdivision (12): Statements of Physical or Mental Conditiln o'

Declarant.

(12) Unless the judge finds it was made in bad faith, a statement of:

(a) The declarant's [44] then existing state of mini , cl3ti,:n 01

physical sensation, including statements of intent, plan, Ire:Li-oil, design,

mental feeling, pain and bodily health, but not including rumor- or

belief to prove the fact remembered or believed, when such 4 mental or

physical condition is in issue or is relevant to prove or L:1.42.ain acts

or conduct of the declarant. (r.19141]

(b) The declarant's previous symptoms, pain or physical sensate. u,

made to a physician consulted for treatmelt or for diagnosis With a viqv

to treatment, and relevant to an issue or declarant's bodily condition.

[f] or

(c) The declarant that he has or has not made a will, or a will of

a particular purport, or has or has not revoked his will.

COMMENT

Paragraphs (a) and (c) restate existing California law in substance.

Paragraph (c) is, of course, subject to the :provisions of Sections 350

and 351 of the Probate Code which relate to tale establishment of the

content of a lost or destroyed will.

Paragraph (b) states a new exception to the hearsay rule. While testi-

mony may now be given relating to extrajudic41 statements of the type de-
.

scribed, it is received solely as the basis fur an expert's opinion and not

as substantive evidence. The Commission belivves that the circumstances in

which such statements are made provide a sufficient guarantee of their

trustworthiness to justify admitting them as glin exception to the hearsay rule.
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The provision that a statement covered by subdivision (12) 1 not

admIssible if the judge finds that it was made in bad faith it a C.eirabic

safeguard. It is not believed to be more restrictive than thE. discretion

given to the trial judge insofar as statements cov,31:,1 bfr zLt.s-

grap!. a;e concerned.
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Subdivision (11): Business Records.

(13) NryiltiRge-ePgere4-as-memeralide-er-peeer4e-0;-ae4e7

eeRdeme-er-evente-te-pFeve-the-faets-stated-tketaess-if-the

latige-Rds-that-tkey-wepe-made-IR-the-Pegulaig-eeape.es0-a

litusiziese-at-er-a15e0-Cie-time-a-the-ae47-seailevt-eos-eutent

peeep6e4T-agiel-tha4-the-eelarees-e-iRfepmateR-cpem-wk-sade

azid-the-mensal-ael-epebusetanees-ef-tigeir-prepapatiea-o-40,61tteh

aa-to-Relieate-ther-tPuetweEithisesef] A wr,ting offeretai a

record of an act, condition or event if the custodian orellpr

qualified witness testifies to its identity nd the m212.4' its

;reparation and if the judge finds that it was made in the

regular course of a business) at or near the time of the a*,

condition or event, and that the sources of information, meibd,

and time of preparation were such as to indicate its trust-

worthiness. As used in this paragraph, "a bustnese includes

every kind of business, profession, occupation, caling or oyeru

tion of institutions, whether carried on for profits not.

COMMENT

This is the "business records" exception to the hearsay adep,s

stated in language taken from the Uniform Business Records as Eftdelfe Aftt

which was adopted in California in 1941 (Sections 1.953e - 1953h art ths Oode

of Civil Procedure) rather than the slightly different language now pr posed

by the Commissioners.onikaform State Laws. V there is any difference to
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substance between the two provisions, the Commission believes Viet

it is preferable to continue with existing law which appears to :eve

provided an adequate business records exception to the heareay

for nearly 20 years. This subdivision does not, however, include the

language of Section 1953f.5 of the Code of Civil Procedure bocause

that section inadequately attempts to make explicit the liberal case -

law rule that the Uniform Act permits admission of records kept, under

any kind of bookkeeping system, whether original or copies, and

whether in book, card, looseleaf or other form. The Coamission

concluded that the case -law rule is satisfactory and, tblit Section

1953f.5 may have the unintended effect of limiting the provisions vC

the Uniform. Act.
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Subdivision (1i): Absence of Entry in Business Records.

(14) Bi,idence of the absence [ef-a-memerandaw.av-Teeerd] frpm

the [memeranda-er] records of a business (as defined in subdivision

(13) of this rule) of a record of an asserted act, (event-nd

condition [7] or event, to prove the non-occurrence of the act or

event, or the non-existence of the condition, if the judge finds

that:

j It was the regular course of that business to make tpaeia

memeranda] records of all such acts, [events -ow] conditions or

events, at or near the time [tkereec-er-win-a-reasenable-time

thereaftew] of the act, condition or event, and to preserve them;

j The sources of information and method and time of preparation:

of the records of that business are such as to indicate the trust-

worthiness of the records.

COMMEET

This exception has been recast to make it parallel to subdivision

(13). With the safeguards provided the evidence is believed to be both

relevant and trustworthy.

Evidence of this nature is probably now admissible in Califariata; but

it is not clear whether it is admitted under an exception to the hearsay

rule or as direct evidence inasmuch as such evidence does not concern an

extrajudicial statement but rather the absence of one and the inferences
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to be drawn therefrom.

Under Rule 62, it is likely that such evidence would 104 bk re-

garded as hearsay. However, the Commissioners on Uniform State Lac$

suggest and the Commission believes that it is desirable to refrva ONY

doubt on the admissibility of such evidence by the enactment of t..uba

division (14).
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Subdivision (15): Reports of Public Officers c40Ealail,oyelb.P.

(15) Subject to Rule 64, statements of fad ,1 conained

in a written report [e-er-fimeliage-a-faet] made by a public

[effieial] officer or employee of the United Stales or by a

public officer or employee of a state or territory of the

United States, if the judge finds that the making hereof

was within the scope of the duty of such [effie13,fficer.

or employee and that it was his duty to:

(a) [te] Perform the act reported, [T] or

(b) [tie] Observe the act, condition or event rep2rtedi

[I]
Cc) [tie] Investigate the facts concerning the act,

condition or event. [and-t,e-make-liRelnee-ela-diaaw-eenelktieRe

based-eii-eoale-ii-4.weeettga44eRet]

COMMIT

Subdivision (15) states a broader exception to the hearsay ole

for reports of public officers and employees than does its axis -Alps

counterpart, Section 1920 of the Code of Procedure wtich istimited

to "entries in public or other official bloke or records." The CIO,

mission believes that an adequate safeguai* 4441: the trustworthineOs of the

statements made admissible is found in the fslt that reports We i4kthe

performance of official duty or employment vssi likely to be carefuLl*

and accurately prepared.
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Revised subdivision (15) states a narrower rule of adMISsibility

than does URE 63(15) in that it admits only statements of fac*1 con-

tained in official reports and does not extend to the author's findings

of fact or conclusions.
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Subdivision (16): Reports Required to be Filed in F olio

Office.

(16) [Subjeet-te-Rule-640 Writings made by person other

than public officers or employees as a record, report cr

finding of fact, if the judge finds that:

(a) The maker was authorized by a statute of the United

States or of a state or territory of the United States to

perform, to the exclusion of persons not so authimizedx the

functions reflected in the writing, and was required by statute

to file in a designated public office a writtep report of

specified matters relating to the performInce of such functional

E,.J and

(b) The Writing was made and filed as so required by the

statute. Li.]

i.
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COMM

This exception relates to such official reports filed by lorivpte

persons as birth, marriage and death certificates filed by dc4ors,

ministers and undertakers, all of which are now admissible in t:is State

under various special statutes. Although these special statutLs

continue in effect under Rule 63A, subdivision (16) would apply 40 these

and to any other similarly prepared and filed reports which may la

authorized by law. The nature of such reports provides, the Comnf_spton

believes, a sufficient guarantee of their accuracy lipd hence t4ust..wilhiness

to warrant an exception to the hearsay rule to coTer them.

The Commission declined to incorporate in s'Aldill.sion (16) a erica
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reference to URE 64, which provides that evidence to which it relates

will be received only if the proponent has delivered a copy ir it to

each adverse party a reasonable time before trials unless the judge finds

that such adverse party has not been unfairly surprised by the failure to

deliver such copy. The Commission believes that Ln light of the avail-

ability of modern discovery procedures, which provide the adverse parties

adequate opportunity to protect themselves against surprise, there is no

justification for requiring the proponent of evidence admissible under

subdivision (16) to deliver copies of it to the other parties when no

such requirement of pretrial disclosure now exisla as to thie kind of

evidence or, for that matter, to other documental, evidence. Voreover,

evidence admissible under subdivision (16) will bEit useful to reach a

witness only if the witness has no previous noticq that the proponent

of the impeaching evidence plans to use it at the trial.
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Subdivision (171: Content of Official Record.

(17) [Sebjeet-to-Rule-447] (a) If meeting the require-

ments of authentication under Rule 68, to prove the content

of the record, a writing purporting to be a copy of an official

record or of an entry therein. [7]
(b) If meeting the requirements of authentication under

Rule 69, to prove the absence of a record in a specified

office, a writing made by the official custodian of the official

records of the office, reciting diligent search and failure to

find such record. [f]

CONVENT

Paragraph (a) makes it possible to prove the content of an official

record or of an entry therein by hearsay evidence in the torn of a

writing purporting to be a copy of the record or entry, provided the

copy meets the requirements of authentication under Rule 40 It should

be noted that paragraph (a) does not make the officialrecol, or entry

itself admissible; warrant for its admission must be found 211 some other

exception to the hearsay rule.

Paragraph CO makes it possible to prove the absence of alrecord

in an office by hearsay evidence in the form of a writing from Ve

official custodian thereof stating that no suc4 record has been Obund

after a diligent search, provided the writing alets the requirements

of authentication under Rule 69.

.-47-
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Both exceptions are justified by the likelihood that such statements

made by custodians of official records are highly likely tp be accurate

and by the necessity of providing a simple and inexpensive methpd i

proving such facts.

The reason for the omission of the ME cross reference to Rule 64

is the same as that given in the Commission's comment on subdivision (i6).
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Subdivision (181: Certificate of Marriage.

(la) [Sulsjest-te-Riale-64,-sertiPieatee] A certificate

that the maker thereof performed a marriage ceremony, to

prove the truth of the recitals thereof, if the judge find::

that:

(a) The maker of the certificate was at the time and

place certified as the time and place of the marriage., [was]

authorized by law to perform marriage ceremoniesi [T] and

(b) The certificate was issued at that time or within a

reasonable time thereafter. []

COMER

This exception is broader than existing California law, which is

found in Sections 1919a and 1919b of the Code of Ciwil procedure. These

sections are limited to church records and hence, as reupects marriages,

to those performed by clergymen. Moreover, they establish an elaborate

and detailed authentication procedure whereas certifleat4s made

admissible by subdivision (18) need only meet the general authentication

requirement of Rule 67 that "Authentication may be by evidence sufficient

to sustain a finding of . . authenticity. .
IF

I it

It seems unlikely that this exception would be utilSzed in many

cases both because it will be easier to prove a marriage kr the official

record thereof under subdivision (16) or a copy thereof weer subdivision

(17) and because such evidence is likely to har4 greater weight with the
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jury. The Commission believes, however, that where the celeLrantts

certificate is offered it should be admissible. The fact th!4 the

certificate must be one made by a person authorized by law to perform

marriages and that it must meet the authentication requirement of

Rule 67 provides sufficient guarantees of its trustworthiness ickwerrant

this exception to the hearsay rule.

The reason for the omission of the URE cross reference to Rule 64

is the same as that given in the Commissionts comment on subdivision (16).

j3.0-
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in Property.

Rule 63(19)

Records qf Docuunts Affect.in_an 'i;arest

(19) [5ablect-to-Rute-64] The official record .AT a

document purporting to establish or affect an intereA in

property, to prove the content of the original recordlt

document and its execution and delivery by each person to

whom it purports to have been executed, if the judge 1 n s

that:

(a) The record is in fact a record of an offiqe of a

state or nation or of any governmental subdivision thereofi

[7] and

(b) An applicable statute authorized pudh a document

to be recorded in that office. [p3

COMMENT

This exception largely restates existiac California lei as fowid

in Section 1951 of the Code of Civil Proced%r! (documents rejlIting

real property) and Section 2963 of the Civil .3de (chattel mollgages).

The reason for the omission of the URE.Iriss reference to 4ule 64

is the same as that given in the Commission': omment to subdivWon (10.

-51-

MJN 0580



Ruler 63(20

Subdivision (20): Judgment of Praxj.94s QapyictionA.

(20) Evidence of a final judgment adjudging a person

guilty of a felony, to prove, against such person, an.. fact

essential to sustain the judgment unless such fact is

admitted. It]

COMMENT

This exception has no counterpart in int' present law. The Cbnnission

believes that it is a justifiable innovation, however, inasmuch .4 the

facts established by the judgment were either (I) eimitted in the prior

proceeding or (2) established beyond a reasonSble dlubt in the min, of

the trier of fact in a proceeding in which the person against whom 'she

evidence is now offered had an opportunity to erosSweramine witnesses

and otherwise dispute the facts established by the 4idgment.

Revised subdivision (20) is of more limitee scaos than URE 63(20).

The evidence is admissible only against a person who-mos adjudged guilty

of a felony in the prior proceeding, not against otiell. Moreover, a

party may relieve himself of any prejudice whiJi might Wise from the proof of

his prior felony conviction by admitting the feats soucht to be established

by the judgment.
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Subdivision 121): Judgment Against Persons Entitled to

Indemnity.

(21) To prove the wrong of the adverse party and the

amount of damages sustained by the judgment creditor, evidence

of a final judgment if:

jj Offered by a jUdgment debtor in 6..n action or proceed-

ing in which he seeks to recover partial or total indfmnity

or exoneration for money paid or liability incurred by Wm

because of the judgment and [T-PPeTAded3

1121 The judge finds that the judrmen;:, has rendered for

damages sustained by the judgment creditor ts a result *f

the wrong of the adverse party to the prnsent action or groz

ceeding. [t]

COMMENT

This exception restates in substance a prineple of existing

California law as found in Section 2778(6) of the :ivil Code. The

evidence here made admissible is not, of courses conclusive as between

the parties involved but may under Section 1963(17) of the Code of Civil

Procedure create a disputable presumption that Ihe ,::udgmeiat correctly

determined or set forth the rights of the judgme=Aiebtor and. audgment

creditor) which presumption may be controverted other evidesce.

MJN 0582



Rule 63(22)

Subdivision (22): Judgment Determining Public Intwavc

in Land.

(22) To prove any fact which was essential to the judgment,

evidence of a final judgment determining the intcrest or lack

of interest of the public or of a state or nation (m- govern-

mental subdivision thereof in land, if offered by a 1,asgty in

an action or proceeding in which any such fact or SINCi -:siterest

or lack of interest is a material matter. [t]

COMMENT

URE 63(22) creates a new exception to the hearsay rule insipfsm as

the law of this State is concerned. However) the exception is inprorteg

by the case law of some Jurisdictions. It is of very limilteit scueand

is justified because litigation relating to the public dos ms is eike/y

to be conducted and decided with unusual care.
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Subdivision (23): Statement Concerning One's Own F.t.L.la

History.,

(23) If the judge finds that the declarant is taavailable
as a witness, a statement of a matter concerning a deolarantts
own birth, marriage, divorce, legitimacy, relationship by

blood or marriage, race -ancestry or other similar fact'/E his

family history, even though the declarant had no means off'.

acquiring personal knowledge of the matter declared, [4.J
unless the judge finds that the declarant Cis-kuRavallabileter
made the statement at a time when there was an existing
controversy over the precise point to which the statement reiters

and the statement was made under such circumstancea that the
declarant had motive or reason to exceed or fall shirt of ti

-

truth.

COMMENT

As drafted URE 63(23) restates in substance existing California la*

as found in Section 1870(4) of the Code of Civil Procedure except that

Section 1870(4) requires that the declarant be dead whereas unavailability

of the declarant for any of the reasons specified in Rule 62 makes the

statement admissible under URE 63(23).

The Commission has amended URE 63(23) to prqrele that a statement to

which it applies is not admissible if the court fines that whew the

statement was made there was an existing controversy over the precise

MJN 0584



63(23)

point to which the statement refers and the statement was mss: under

such circumstances that the declarant had a motive to exceed r fall

short of the truth. In such circumstances, the Commission believes,

there is simply not a sufficient guarantee of the trustvorthlnesn of

the extrajudicial statement to warrant its introduction into evidence.
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Subdivision j24): Statement Concerning Family Hisorr of

Another.

(24) Unless the judge finds that the declarant We the

statement at a time when there was an existing contiAtar

over the precise point to which the statement refers

the statement was made under such circumstances that Itt

declarant had motive or reason to exceed or fall short

the truth a statement concerning the birth, marriage, di-orce,

death, legitimacy, race -ancestry, relationship by blok.r! 4r

marriage or other similar fact of the family history cp.c' a

person other than the declarant if the juege finds that tan

declarant is unavailable as a witness and rinds that:

(a) [fade-tiaat] The declarant was :'elated to the ether

by blood or marriage] or

112/ [fiele-titat-irte] The declarant wi.s otherwise so

intimately associated with the other's faally as to be likely

to have accurate information concerning tilt matter declared

[7] and made the statement 111 as upon inArmation received

from the other or from a person related by 'ilood or marriage

to the other [7] or (ii) as upon repute in the other's

[7-and-414-Liadz-that-tho-deolava44.46-:.uaav%ilablg

ag-a-witnassf3
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COMMENT

As drafted UBE 63(24)(a) restates in substance existing la-ifornia

law as found in Section 1870(4) of the Code of Civil Procedx excew

that under the latter the statement is admissible only if the itecla.e4Kb

is dead whereas under the former unavailability for any of the r!asOns

specified in Rule 62 is sufficient.

URE 63(24)(b) is new to California law bm the Commission be= mi4es

that it is a sound extension of the present law to cover a situatiol,

that is within its basic rationale - i.e., to a situation whero,thl

declarant was a family housekeeper or doctor or so close a frit4 es

to be "one of the family" for purposes of being ineluded by the fAraT

in discussions of its history.

Here again, and for the same reason givio in tts Commpnt to tub -

division (23), the Comnssion has added langMige w4ch will pixmlv the

trial judge to refuse to admit a declaration ff this kin4.whelie it NIP

made under such circumstances that there is Mit an kaeritJzte 2; rants* of

its trustworthiness.
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Subdivision (25): Statement ConoerninR Family HistorT

on Statement of Another Declarant.

[ 425---A-statement-4-a-fieelaratat-that-et-statesin.d
aciatieslale-kuidela-exeeig4etle-4Q34-912-4.Q44-eg-ti4a-pale.Teas

Raele-by-aRethep-eleelapaiqt.1-eggepest-as-teRiiing-te-fweve.

tptiatli-ef-41ge-Riattep-fieelaped-lay-laetia-deelaraRteT-ig-thl

61:1.61ge-fialEle-that-betii-eieelaPants-ape-4aFiavalable-as-w4.tgeseest

COMMENT

The Commission does not recommend the adoption of URE 63(25).

This exception would make it possible to prove by the hearsay statement

of one declarant that another declarant made a hearsay statement where

the first statement made falls under subdivision (23) or (24) of Rule

63 but the second statement does not fall under any of the recognized

exceptions to the hearsay rule. The Commission can see no justification

for thus forging a two -link chain of hearsay fist because the first

hearsay declaration would have been admissible tf it could have been

shown by competent evidence to have been made. There is nothing to

guarantee the trustworthiness of the second hearsay statement.
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Aule 63(20

Subdi7rision (26)g Reputation in Family Concernini:_namilx

History.

(26) Evidence of reputation among members of family,

ifs
Li The reputation concerns the birth, marriart divorce,

4,ath, legitimacy, race -ancestry or other fact of th

history of a member of the family by blood or imarriagat end

(b} The evidence consists of (i) ayitness testiVisIg

to his knowledge of such reputation or (:.) such evident?

as entries in family bibles or otter_, family books or chatta.t,

engravings on rings, family portri 2,,ts or sngrav:T,ne on ureaL

crypts or tombstones.

COMMENT

Subdivision (26) restates in substance the ex4sting California

law, which is found in subdivision (11) .1f Section .'.870 of the Cede

of Civil Procedure, except that Section 1870(11) relpires that the

family reputation in question have existed "previous 'to the controversy."

The Commission does not believe that this que1ificatitan need be made

a part of subdivision (26) because it if, unlikely that a feelilY

reputation on a matter of pedigree would". be influenced by t existence

of a controversy even though the declaration of an indiffidual member of

the family, covered in subdivisions (23) and (24), might 'be.

Paragraph (b) makes explicit the kinds of evidence *tat ere covered by

UM 63 (26). In doing so it restates exieting3aw insubittanci,

-6o-
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Rule 63c27)

Subdivision (27),1 Community Reputation Concerning BotndirieL,

General History and Family History.

(27) Evidence of reputation in a community as to ,c .ng to

prove the truth of the matter reputed, if [-(44-] the v)putaticn

concerns:

121 Boundaries of, or customs affecting, land in Va

community [ y ] and the judge finds that the reputations if

any, arose before controversy. [7-ep]

(b) [4he-peptitatiefi-eemeepna] .r.n event of general V.story

of the community or of the state or ,:cation of which the

is a part [T] and the judge finds that the event was of

to the community. [T -$i3

(c) [tke-replatatem-eeReepRe] ¶:he date or tact of

community

iwortance

birth,

marriage, divorce [7] or death [7-leeltmaey7-rell'aleiriship-4

lalee4-49F-mapg4ageT-a?-Faee-aReestlay] of a person resident in

the community at the time of the reputation. [7-ep-seme-ethel=

84,r ilap-fae4-ef-lAs-;amly-kletePy-els-eg-k4e-pepeenal-statas

er-eeRIE144R-wMell-taie-jia4ge-im4e-1,;kely-te-i=lave-beeR-the

subjeet-eg-a-Pellable-reiabAateR-R-that-eemmn.ityl-]

COMMENT

Paragrath (a) restates in substance the existiSti California law

as fauna in subdivision (ii) of Section lan of the Code of Civil

Procedure.
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Buie 63(07'

Paragraph (b) is a wider rule of admissibility tnan Califcnr.ais

present rule, as found in subdivision (ii) of Section 1870 whici provides

in relevant part that proof may be made of "common reputation 'misting

previously to the controversy, respecting facts of a public or figleral

interest more than thirty years old." The 30 -year limitation .S

essentially arbitrary. The important question would seem to be 01.ether

a community reputation on the matter involved exists; its age w011,:, appear

to go more to its venerability than to its truth. Nor does the Cttsission

believe that it is necessary to include in paragraph (b) the qualification

that the reputation existed previous to the controversy. It is unAealy

that a community reputation respecting an event of general history 46 ad

be influenced by the existence of a controversy.

Paragraph (c) restates what has been held to be the law of

California under Code of Civil procedure Section 1963(30) insofar as

proof of the fact of marriage is concerned. However, this paragraph has

no counterpart in California law insofar as proof 01 other facts relating

to pedigree is concerned, proof of such facts by refutation now reins

limited to reputation in the family. The Commissio' believes that paragraph

(c) as proposed by the Commissioners on Uniform State Laws is too broad in

that it might be construed in particular cases to -o$rmit proof of 'That is

essentially idle neighborhood gossip relating to sud ratters as 12-,itimacy

and race ancestry. Accordingly, the Commission has : 7.:,:agraph

to proof by community reputation of the date or fait birth, marriage,

divorce or death.

-62-
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Full 63(28)

Subdivision (28): Reputation as to Character.

(28) If a person9s character or a trait of a person,s

character at a specified time is material, evidence of his

general reputation with reference thereto at a relevant time

in the community in which he then resided or in a group with

which he then habitually associated, to prove the truth of

the matter reputed. [t]

COMMENT

Subdivision (28) restates existing California law in Anbstance.
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Rae .63(29)

Subdivision (29): Recitals in Documents Affecting Prorlyi

Ancient Documents.

(29) Subject to Rule 64, evidence of a statement ,:e_t_evant

to a material matter, contained in:

A deed of conveyance or a will or other [Assonant]

writing purporting to affect an interest in property, cf?ered

as tending to prove the truth of the matter stated, if the

judge finds that the matter stated would be relevant upon am

issue as to an interest in the property [7] and that the

dealings with the property since the statement was made have

not been inconsistent with the truth of the statement. [;]

(b) A writing more than_30 years old when the statement

has been since generally acted upon as true by persons having

an interest in the matter, if the statement vould have been

adigialible if made by the while testi yin

COMMENT

Paragraph (a) goes beyond existing California laws, as found in

subdivision (34) of Section 1963 of the Code of Civil Procedure, in that

the latter, which applies to ancient documents generally, conlitions

admissibility on the document's being more tlen 30 years old. The Commission

believes that there is sufficient likelihood tha':. the s-natements made in

a dispositive document will be true to warrant tike admissibility QC such

documents without regard to their age.

Paragraph (b) restates in substance exirting California law as found

-64-
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Rule 6:(29)

in subdivision (34) of Section 1963 of the Code of Civil ProcedurF as

it has been interpreted by our courts. This exception to the hearsay

rule based primarily on the sheer necessity of relying on such

evidence since the declarant is likely to be dead or to have forgotten

the facts stated in the writing. The requirement Qat the writing has,

for at least 30 years, been generally acted upon es true by persons

having an interest in the matter is some guarantee CT: its trustworthiness.

Moreover, the Commission is not aware of any dissati ifaction

of the bench or bar with Section 1963(34).

Subdivision (29) of Rule 63 is made subject tc !ale 640 thus

requiring that the party intending to rely on a dlcamAnt or other Vriting

falling within this exception deliver a copy of the lacument or other

writing to the other parties within a reasonable time tefore trial.

Copies of such documents or writings will not in many ce:ses be available

from other sources. Moreover, substantial time may be rt.quired to

investigate their authenticity, particularly as respeits writings

admissible under paragraph (b).

on the part
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Rule 63(30)

Subdivision (30) Commercial Lists and the Like.

(30) Evidence of statements of matters of intere to

persons engaged in an occupation contained in a list, rgister,

periodical [7] or other published compilation to prove the

truth of any relevant matter so stated if the judge fin that

the compilation is published for use by persons engaged in

that occupation and is generally used and relied upon by them [t]

COMMENT

Subdivision (30) has no counterpart in the California statutes.

However, there has been some indication in judicial decisions that this

exception may exist in California.

The Commission recommends subdivision (30) becouse the use of such

publications at the trial will greatly simplify and. t.1: -..us expedite the proof

of the matters contained in them. The trustworthinss of such publications

is adequately guaranteed by the fact that, being ::r oared ;'or the use of

a trade or profession, they must be made with great care an. accuracy to

induce its members to purchase them.
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Rule 63(31)

Subdivision (31): Learned Treatises.

(31) [A-piablehed-treatisev-pets4ed4eal-ep-paRicv;-41e-a

sub6eet-e;-1=Asteff7-se=.emee-ep-apt-te-ppev-e-the-t121,1-4-9g-a

metep-se;e4-tlielae.4tR-f-the-iudge-takes--jukU-eial-noteI-41oF

Frw=tRese-eRpet-4_44.-tike-elab4eet-testes7-4hat-the-tFeeigeT

per-i.e4:;_eEl-ep-paRThlet--ie-a-FelalEole-autkela;:lty-'1R-te-444e4;14.]

Historical works, books of science or art, zaid pub:,ished maps or

charts, when made by Persons indifferent between t're_pEres.

to prove facts of general notoriety and int1rest.

COMMENT

Revised subdivision (31) consists of the largullge of Section 1936 pf

the Code of Civil Procedure as modified in form only. to conform tr, the

general format of the hearsay statute recommended b7 the CaMiSSiOls.

The admissibility of published treatises, periodicals, pamphlets and

the like has long been a subject of considerable cowtrovery in.th.t.s State,

much of it-, centered upon the desirability of permiling excarpts from

medial treatises to be read into evidence. The 5 -rate Bar hr,s made at leash:

one study of this subject. The Commission b4/ieves that this matter

is bot'a ton complicated and too controversial to be rwavel in connection

with co-4.siaering the adootion of the Uniform Rules of Hence it

propos3s simply to codify. existing law but with tn.::: nCoc..i-ieA:,,ti4n that the

Legislature call for a taoro'agh study of the sabjec,:i ,T.7,roppte

agency it t-1- future.

-67-
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Rui.e 67:31

Subdivision (32): Evidence Admissible Under Other Laws.

(32) Hearsay evidence declared to be admissible by any other Ytw

of this State.

C0141EN'r

There are many statutes in the California codes tmt 0.covide for

the Fiamission of various types of hearsay evidence. k-lbdivision (32)

will make it clear that hearsay evidence which is admissible under ecly

other statute will continue to be admissible.

No comparable exception is included in URE Rule 63 17..ecause URE

Rules 62-66 purport to provide a complete system goverrtvg the admission

and exclusion of hearsay evidence.

-68-
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Rule 63A

RULE 63A. SAVINGS CLAUSE.

63A. Where hearsay evidence is declared to be admissible biropny law

of this State, nothing in Rule 63 shall be construed to repeal such law.

COMMENT

No comparable provision is included in the URE, but the Comni..sion

has inserted this provision to make it clear that the $ule 63 exceptions

and the existing code provisions authorizing the admission of hearsay

evidence are to be treated as cumulative. The proponwit of hearsay

evidence may justify its introduction upon the basis or a URE exception

or an existing code provision or both.

Some of the existing statutes prov1ding Sor the admission of hearsay

evidence will, of course, be repealed wien the URE is enAvted. The

Commission hereinafter recommends the repeal of all presiwt code provisions

which are general hearsay exceptions apdvhich are either* inconsistent

with or substantially coextensive with thl Rule 63 countatlarts of such

provisions. The statutes that will not 1*repealed when t4mtipi is

enacted are, for the most part, narrowly Attrawe statutes which lake a

particular type of hearsay evidence admilsibll under epecifificalty

limited circumstances. It is neither 4e4irable nor feasiblto *peal

these statutes. Rule 63A will make it aear -blot these statutos are not

impliedly repealed by Rule 63.
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61)

RULE 6 . DISCRETION OF JUDGE UNDER CERTAIN EXCEPTION: TO

EXCLUDE EVIDENCE

Rule 64. Any writing admissible under [emeept49E4]

subdivision (15) [T41647-417-41g4,7-wari-ki94.] or (291_ of

Rule 63 shall be received only if the party offering s.J.ch

writing has delivered a copy of it, or so much thereof as

may relate to the controversy, to each adverse party a

reasonable time before trial unless the judge finds that

such adverse party has not been unfairly surprised by TA.%

failure to deliver such copy.

COMMENT

This requirement seems veasonable as applied to Rule 63 (15) and 25).

The reason for the comrsission's deletion of the reference to excep,.4c1D

(16), (17), (16) and (19) in Rule 64 as drafted by the Commassioners on

Uniform State Laws is ststid in the Commission's cctment foalowing Rule 630t).

The reason for the additim of a cross reference to Rule 63 f29) is stated

the Commission's comment thereto.

The Commission has tentatively concluded that, when thl Ur4formRules

are prepared in bill for a provision should be 11,!7uded in the bill to

make it clear that the edoption of Rule 64 is not UottPilded to halo* any

effect on the discovery ieE;islation enacted in California in 1957.
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(is)

(34)

RULE 65. CREDIBILITY OF DECLARANT

Rule 65. Evidence of a statement or other conduct by a

declarant inconsistent with a statement of such declarant

received in evidence under an exception to Rate 63 ET) is

admissible for the purpose of discrediting the declarant,

though he had no opportunity to deny or explain such

inconsistent statement or other conduct. Any other evidence

tending to impair or support the credibility of the declarant

is admissible if it would have been admissible had the

declarant been a witness.

c4;:. 4.1'
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COMMENT

This rule deals with the impeachment of one whose hearsay Aatement

is in evidence as distinguished from the impeachment of a witn,!:s who has

testified. Under existing California law, a witness may be impeached by

a prior inconsistent statement only if a proper foundation is laic by

calling his -attention to the statement and permitting him first to explain

it. LIRE Rule 65 makes it unnecessary to lay such a foundation to impeach

a hearsay declarant.

Although generally in accord with California law, Rule 65 would

permit the use of some evidence that cannot now be used to impeach a

hearsay declarant. Our decisions indicate that when testimony given by

a witness at a former trial is read into evidence at a subsequent trial

because the witness is not then available, a party who had the opportunity

to lay the necessary foundation to impeach the witness git the first trial may

impeach the witness at the second trial only if the impeacher can show that

he had no knowledge of the impeaching evidence at the ti$.e of the first

trial. The Commission believes, however, that even where the impeacher

had knowledge of the impeachinj evidence at the time of tilts first trial

the trier of fact at the second trial should be allowed to consider the

impeaching evidence. Accordingly, since the witness is unavailable at

the time his former testimony is read in evidence, a foundation cannot

be laid and must necessarily be dispensed with.

No California case has been found which ,teals with the problem of whether

a foundation is required when the hearsay dec4rant is available as a witness

at the trial. The Commission believes. that rus foundation for impeachment

should be required in this case. The party e:acting to use the hearsay of

such a declarant should have the burden of ea4ing him to explain or deny

any alleged inconsistencies that teed to impea:h him.
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(34) 'Rule 66

RULE 66. MULTIPLE HEARSAY.

Rule 66. A statement within the scope of an exception

to Rule 63 itEdial3 is not [be] inadmissible on the ground

that it includes a statement made by another declarant and

is offered to prove the truth of the included statement if

such included statement itself meets the requirements of an

exception.

COIVIENT

This rule would make it possible to prove by the hearsay statement. of

one declarant that another declarant made a hearsay statement where eacJ of

the statements falls within an exception to Rule 63. The Commission is not

aware of any California case where this limited use of "double hearsay"

evidence has been considered, But since each statement must fall within

an exception to the hearsay rule there is a sufficient guarantee of the

trustworthiness of both statements to justify this modest qualification

of the hearsay rule.

This rule may, on occasion, be applied more than once so that "multiple

hearsay" may be admitted. For instance, evidence Of former testimony is

admissible under Rule 63(3). The evidence of suet, former testimony may be

in the form of the reporter'. official report, w7al.ctt is admisSible, under Rule

63(15). A properly auttentitated copy of the re!Airt would be admissible under

Rule 63(17). Even though "triple hearsay" is her involved, the Commission

believes that there is a sufricient guarantee of the trustworthiness of each

statement, for each statemems must fall within al_ weption to the hearsay

rule.
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1

ADJUSTUERTS AND REPEALS OF EXISTING STATUTES

Scattered through the various codes are a number of stv:utes relatiug

to hearsay evidence. Some of these statutes deal with the ?ullem of

hearsay generally, while others deal with the admissibility a4 proof of

certain specific documents and records or with a specific type Vf hearsay

in particular situations. The Commission has carefully studiecI these

statutes in the light of the Commission's tentative recommendat4n

concerning Article VIII (Hearsay Evidence) of the Uniform Rules al Evidence.

The Commission tentatively recommends the repeal of those colp pro-

visions that set forth general exceptions to the hearsay rule whill are

inconsistent with or substantially coextensive with the exceptions

provided in subdivision (1) through (31) of H4le 63 as revised by tip

Commission. The Commission, however, does nut recommend the repeal re

the numerous provisions dealing with a particular type of hearsay evidence

in specific situations. These provisions are too numerous and too enmeshed

with the various acts of which they are a part to make specific repeal a

desirable or feasible venture. Moreover, many of these provisions were

enacted for reasons of public policy germane to the acts of which they are

a part and not for considerations relating directly to the law of evidence.

For example, the provisions of Section 2924 of the Civil Code, which

makes the recitals in deeds executed pursuant to a power of sale prima

facie evidence of compliance with certain preeedural requirements

and conclusive evidence thereof in favor of lane fide purchasers, are

to further a policy of protecting titles to provetty acquired pursuant

to such deeds. The Commission has not consii.erei these policies in its
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study of the Hearsay Article of the Uniform Rules of Evidence, for th4se

policies are not germane to a study to determine what hearsay is

sufficiently trustworthy to have value as evidence. Therefore, the

Commission does not recommend any change in these statutes; and., to

remove any doubt as to their continued validity, the Commission has

hereinbefore recommended the addition of provisions to the Uniform Rules

of Evidence to make it clear that other laws authorizing the adttssion of

hearsay evidence which are not repealed will hmme continued val4lity.

Set forth below is a list of the statutes whilh, in the opinion of

the Commission, should be revised or repealed. The reason for the

suggested revision or repeal is given after each se *ion or group Oft

sections.1 References in such reasons to the Wifori Rules of EVidn4ce

are to the Uniform Rules as revised by the ComMission.

1 A number of the sections listed below refer to the "&elaration, act
or omission" of a person in defining an exceptton to the hearsay rule.
The superseding provisions of the Uniform Ruled of Evidence refer only
to a "statement." Rule 62 defines a "statemen4" fts a teclaration or
assertive conduct, that is, conduct intended b:r the declapagit as a
substitute for words. Rule 63 in stating the heit,...say loulti provides only

that "statements" offered to prove the truth or the mat ier asserted are
hearsay and inadmissible. Hence, insofar as these sect%oma Df the Code
of Civil Procedure refer to nonassertive conduce or to OtaWents which
are themselves material whether or not true, thine sectiannare no longer
necessary for evidence of such facts is not hey evideaue under the
Uniform Rules.
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Code of Civil Procedure

tection 1848. This section should be repealed. It deals with the

extent to which out -of -court declarations, acts or omissions may ag used

to the prejudice of a party, and this is covered by the opening paragraph

of Rule 63 and the numerous exceptions thereto.

Section 1849. This section will be superseded and should be repealed.

If a predecessor in interest of a party is unavailable as a witness, his

declarations against interest in regard to his title are admissible under

Rule 63(10). If the declarant is available as a witness, he may be called

and asked about the subject matter of the declar,.tion; and if he testifies

inconsistently, the prior statement may then be slim% under Rule 63(1)(a)

to prove the truth of stLc matter stated.

Section 1850. This section should be repealca. b is superseded

by Rule 63(4) providing an exception to the heans . rule for contemporaneous

and spontaneous declarations.

Section 1851. This section should be repealed, It ie superseded by

the exception stated in Rule 63(9)(c).

Section 1852. This section should be repealed. St is superseded by

the pedigree exceptions contained in subdivisions (23),.- (24), t040 and

(27) of Rule 63.

Section 1853. This section should be revealed. It Os an imperil-kat

statement of the diclaratica against interest exception is superscipd

by Rule 63(10).

-76-
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Section 1870.

Subdivision 2 should be deleted. It is superseded )y tie

admissions exception contained in Rule 63(7).

Subdivision 3 should be deleted. It is superseded b:di the

admissions exception stated in Rule 63(8)(t).

Subdivision b should be deleted. The first clause is superseded

by the pedigree exception contained in Rule 63(23). The sec -41 clause

is superseded by the exception relating to declarations against Uterest

contained in Rule 63(10). The third clause is superseded by tLI tying

declaration exception contained in Rule 63(5).

Subdivision 5 should be deleted. The first sentence, rel Clog

to vicarious admissions of partners and agents, is sliperseded byt_l

exceptions contained in Rule 63(8)(a) end 63(9(a). The secoe. sen

relating to vicarious admissions of joint oinie-s or joint debtors

other persons with joint interests, is superse.ed by Rule 63(100rionaf4F

as the statements involved are declarations aaanst interest and th,7,

declarant is unavailable. If the decla-.7ant in available as a witn?..arir

he may be called and asked about the subject natter of the statemen,

and if he testifies inconsistently, the prior statement may be shown tler

Rule 63(1)(a) as evidence of the truth of ti matter stated. If the

declarant is unavailable and the statement celnot be classified as a

declaration against interest, the Commission-47*es not believe that tie

statement is sufficiently trustworthy to be gatroduced as evidence.

Subdivision 6 should be deleted. It Si superseded by the .

exception relating to admissions of co-conspitators contained in Rule

63(9)(b).

-77-
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Subdivision 7 should be deleted. It is superseded by rule 63(4)

relating to contemporaneous and spontaneous declarations.

Subdivision 8 should be deleted. It is superseded by subdivisions

(2), (2a) and (3) of Rule 63 which relate to former testimony.

Subdivision 11 should be deleted. It is superseded by the

community reputation exception contained in Rule 63(27).

Subdivision 13 should be deleted. It is superseded by the

reputation exceptions contained in Rule 63(26) and. Rule 63(27).

Section 1893. This section should be revised to read:

1893. Every public officer having; the custody of

a public writing, which a citizen has 4 right to inspect,

is bound to give him, on demand, a ceelfied copy o! it,

on payment of the legal fees therefor iy-ana-suak-eepry

&e-aAmisslIole-as-evidemee-in-like-4easee.s4-with.like

effeet-as-tke-oriOaal-wpl%kag 1.

The language deleted is superseded by the exception pertaining to

copies of official records contained in Rule 6(14).

Section 1901. This section should be rpealal. It is superseded by

the exception pertaining to copies of °Mei* reenrds contained in Rule

63(17).

Sections 1905, 1906, 1907, 1918 and 1919. Thcse sections should be

repealed. They are superseded by subdivision; (15:, (17) and (19) of

Rule 63 pertaining to the admissibility of oc±tcia$ records and copies

thereof.

Section 1920. This section should be rapealel. It is superseded by

Rule 63(15) and (16) pertaining to statemer+4 °Metal records.
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Section 1920a. This section should be repealed. It is superseded by

the exception pertaining

63(17).

Section 1921. This section should be repealed. It is supn:seded by

to copies of official records contained in Rule

the exception pertaining to copies of official records contained in Rule

63(17).

Seceiion 1926. This section should be repealed. It is superseded by

the offStial written report exception contained in Rule 63(15).

Sion 1936. This section should be repealed. It has been 21-

corporalIed in the Uniform Rules as Rule 63(31).

&fiction 1946. This section should be repea2.ed. The first sUodivision

is superseded by the declaration against interest except0.0n of Rule 63(10);

the second subdivision is superseded by the busk* ass records exception

contained in Rule 63(13); and the third subdivttjs is superseded by the

official reports exception contained in Rule 6301).

Section 1947. This section should be rep4.M. It is superseded by

the business records exception contained in Rua, 63(13).

Section 1951. The last clause of this sect) um is superseded by Rule

63(19) pertaining to the proof of official reco44 4,documentlis affecting

interests in real property and should be delete& Tie: revised pection

would read as follows:

1951. Every instrument conveying or atrectIng real

property, ackno4edged or proved and certif:41, As provided

in the Civil Code, ray, together with the cel.;:dbate of

acknowledgment or proof, be read in evidence $1_ si!2. action or

proceeding, withOut further proof (f-alse7-40-.041gial-Peeer
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a-witness-may-testify-fpesa-slaek-a-wigiting7-4keladh-he-Pet,An

Re-reeolleetion-ef-tke-partieulap-faetsy-but-suek-evideRca

mus*-be-poseived-witk-ealatioaw]
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(34) 7.0/1/60

TEXT OF REVISED ARTICLE VIII OF UNIFORM RULES OF EVIDENCE

The following is the text of Article VIII of the Uniform Rules of

Evidence as tentatively revised by the Law Revision Commission.

VIII. Hearsay Evidence

RULE 62. Definitions. As used in Rules 62 thr,Jugh 66:

(1) "Statement" means not only an oral or written expression buU

also non-verbal conduct of a person intended by him as a substitute flr

words in expressing the matter stated.

(2) "Declarant" is a person who makes a statement.

(3) "Perceive" means acquire knowledge throug4 one's own senses.

(4) "Public officer or employee of a state or territory of the

United States" includes:

(a) In this States an officer or employee of tLe State or of any

county, city, district, authority, agency or other political subdivision

of the State.

(b) In other states and in territories of the United States, an

officer or employee of ...ny public entity that is subatantially equivalent

to those included undeT paragraph (a) of this subdivision.

(5) "State" inclldes each of the United States and the District of

Columbia.
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(6) Except as otherwise provided in subdivision (7) of thL. yule,

"unavailable
as a witness" includes situations where the declarant is:

(a: Exempted on the ground of privilege from testifying concesing

the matter to which his statement is relevant.

(b) Disqualified from testifying to the matt.

(c; Dead or unable to testify at the hearin6 because of physical or

mental Illness.

(d) Absent beyond the jurisdiction of the eolxt to compel appearance

by its process.

(e) Absent from the hearing and the proponent of his statement does

not know and with diligence has been unable to aslortain his whereabouts.

(7) For the purposes of subdivision (6) of -# .s rule, A declarant is

not unavailable as a witness:

(a) If the judge finds that the exemption, 'J, qualification, death,

inability or absence of the declarant is due to (J3 the procurement or

wrongdoing of the proponent of his statement for thi purpose of preventing

the declarant from attending or testifying or (ii) -03e culpable act or

neglect of such proponent; or

(b) If unavailability is claimed because the laires rant is absent beyond

the jurisdiction of the court to compel appearance by it:,rrocess and the

judge finds that the deposition of the declarant coull ha -a been taken

by the proponent by the exercise of reasonable aliGeMpe all without undue

hardship or expense.

RULE 63. Hearsay Evidence Ekciuded Excartions. Eviderlo of a

statement which is made other than by a witnifs Vhile tsostifyi:s at the
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hearing offered to prove the truth of the matter stated is hearsay

evidence and inadmissible except:

(1) When a person is a witness at the hearing, a statement wade by

him, though not made at the hearing, is admissible to prove the truth

of the matter stated if the statement would have been admissible if made

by him while testifying and the statement:

(a) Is inconsistent with his testimony at the hearing and is offered

III compliance with Rule 22; or

(b) Is offered after evidence of a prior inconsistent statement or

of a recent fabrication by the witness has been received and the statenent

is one made before -Wag alleged inconsistent statement fabrication and

is consistent with his testimony at the hearing; or

(c) Concerns a matter as to which the witness has no present recol-

lection and is a writing which was made at a tine when the facts recorded

in the writing actlisVly occurred or at such other time when the facts

recorded in the writing were fresh in the witness's nenory-SnA the writing

was made (i) by the witness himself or under his direction lr !.10- by some

other person for the purpose of recording the witness's stat.imert at the

time it was made.

(2) To the extent otherwise admissible Limier the law of this State:

(a) Affidavits.

(r)) Depositions taken in the action or proceeding in whicia they

are offered.

(c) Testimony giVen by a witness at the preliminary examination in

the criminal action or proceeding in which it is offered.
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(d) Testimony given by a witness at a former trial of t':a criminal

action or proceeding in which it is offered.

(2a) In a civil action or proceeding, testimony of a witless given

in a former action or proceeding between the same parties or t7teir pre-

decessors in interest, relating to the same matter, if the judo finds

that the declarant is unavailable as a witness. As used in this sub-

division,former action or proceeding" includes not only another action

or proceeding but also a former hearing or trial of the same action or

proceeding in which the statement is offered.

(3) Subject to the same limitations and objections as though the

declarant were testifying in person, testimony given under oath or

affirmation as a witness in another action or proceeding conducted by or

undpr the supevision of a court or other officio: agency having the

power to determine controversies or testimony takpn by deposition taken

in compliance with law in such an action or proc:eBding but only if the

judge finds that the declarant is unavailable ass witness at the hearing

and that:

(a) Such testimony is offered against a part- who offered it in

evidence on his own behalf in the other action or woceeding or against

the successor in interest of such party; or

(b) In a civil action or proceeding, the isLdis: is such that the

adverse party in the other action or proceeding had the right and

opportunity for cross-examination with an interest ald motive similar

to that which the adversd party has in the action (It proceeding in which

the testimony is offered; or
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(c) In a criminal action or proceeding, the present defendant was

a party to the other action or proceeding and had the right and oplcrtunity

for cross-examination with an interest and motive similar to that which he

has in the action or proceeding in which the testimony is offered ennept

that the testimony given at a preliminary examination in the other Eetion

or proceeding is not admissible.

(4) A statement:

(a) Which the judge finds was made while the declarant pas perceiving

the event or condition which the statement narrates, describes IF explains; or

(b) Which the judge finds (1) purperts to state what the dea;arant

perceived relating to an event or condition which the statement narrates,

describes or explains and (ii) was made spontaneously while, the declarant

was under the stress of a nervous excitement caused by such perception.

(5) A statement by a person unavailable as a witness because ce his

death if the judge finds that it was mode upon the personal knowledge 4.1f

the declarant, under a sense of impeniang death, voluntarily and in goad

faith and in the belief that there was no hope of his recovery.

(6) In a criminal action or ppoceeding, as against the defendant,

a previous statement by him relative to the offense charged, unless the

judge finds pursuant to the procedures set forth in Rule 8 that the

statement was made:

(a) Under circumstances likay to cause the defendant to make a

false statement; or

CO Under such circumstances that it is inadmissible under the

Constitution of the United States Gtr the Constitution of this State..

(7) Except as provided in subdivisien (6) ow' this rule, as against

himself, a statement by a person who is a party to the action or proceeding

in his individual or representative capacity.

437-

MJN 0614



(8) As against a party, a statement:

(a) By a person authorized by the party to make a statement vr

statements for him concerning the subject matter of the statement; or

(b) Of which the party with knowledge of the content thereat has,

by vords or other conduct, manifested his adoption or his belief it its

truth.

(9) As against a party, a statement which would be admissible it made

by the declarant at the hearing if:

(a) The statement concerned a matter within the scope of an agency

or partnership or employment of the declarant for the party and vas mad4

before the termination of such relationship; or

(b) The statement is that of a co-conspirator of the party and (i)

the statement was made prior to the termination of the c;onspiracy and in

furtherance of the common object thereof and (ii) the statement is offi.xed

after proof by independent evidence of the existence oX Ile conspiracy Lnd

that the declarant and the party were both parties to tae conspiracy aV tue

time the statement was made; or

Cc) In a civil action or proceeding, one of ;he issuea tetween the

party and the proponent of the evidence of the sta;ement is a, legal liability

of the declarant, and the statement tends to establish that lisbaity.

(10) If the declarant is not a party to the action or Voteeding and

is unavailable as a witness and if the judge finds that the deoprant had

sufficient knowledge of the subject, a statement welch the judge grinds was

at the time of the statement so far contrary to thr declarants pecuniary

or proprietary interest or so far subjected htm to civil or criminal liability

or so far rendered invalid a claim by him against :motley or created such
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risk of making him an object of hatred, ridicule or social disaga-leval in

the community that a reasonable man in his position would not bare made

the statement unless he believed it to be true.

(11) [Deleted]

(12) Unless the judge finds it was made in bad faith, a statement

of

(a) The declarant's then existing state of mind, emotion or physical

sensation, including statements of intent, plan, motive, design, mental feeling,

pain and bodily health, but not including memory or belief to prove the fact

remembered or believed, when such a mental or physical condition is in issue

or is relevant to prove or explain acts or conduct of the declarant.

(b) The declarant's previous symptoms, pain or Avsical sensation, made

to a physician consulted for treatment or for diagnos-s with' a,.. view to

treatment, and relevant to an issue of declarant's bofdly condition.

(c) The declai-ant that be has or has not made a will, or.a will of

a particular purport, or has or has not revoked his -411.

(13) A writing offered as a record of an act, ctliition or event if

the custodian or other qualified witness testifies to its identity Nip. the

mode of its preparation and if the judge finds that it etas made in thew

regular course of a business, at or near the time of -L'e act, conditioner

event, and that the sources of information, method and time of preparation

were such as to indicate its trustworthiness. As used in this paragraph,

"a business" includes every kind of business, professim, occupation, calling

or operation of institutions, whether carried on for profit or not.

(14) Evidence of the absence from the records of a business (as

defined in subdivision (13) of this rule) of a record of an asserted acts

condition or event, to prove the non-occurrence of thu act or event, or $he
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non-existence of the condition, if the judge finds that:

(a) It was the regular course of that business to make reco:'ds of

all such acts, conditions or events, at or near the time of the art,

condition or event, and to preserve them; and

(b) The sources of information and method and time of preparat'on

of the records of that business are such as to indicate the trustvorthiness

of the records.

(15) Subject to Rule 6Z, statements of fact contaned in a Mitten

report made by a public officer or employee of the alk ed States or ly a

public officer or employee of a state or territory of tie United States,

if the judge finds that the making thereof was within tie scope of the duty

of such officer or employee and that it was his duty

(a) Perform the act reported; or

(b) Observe the act, condition or event reported. 4r

(c) Investigate the facts concerning the act, ceediton or event.

(16) Writings made by persons other than public off:.etrs or employees

as a record, report or finding of fact, if the jnage finds *mit:

(a) The maker was authorized by a statute of the Un.:;ted. States or

of a state or territory of the United States to perform, to -lit exclusion

of persons not so authorized, the functions Yeflected in the :-rating, and

was required by statute to file in a designaled public office a vritten

report of specified matters relating to the performance of ssich Azictions;

and

(b) The writing was made and filed as so requJped by the statubte

(17) (a) If meeting the requirements ef'authertication under R4e 68,

to prove the content of the record, a writinz;I'mTioLting to be a colny.?f

an official record or of an entry therein.
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(b) If meeting the requirements of authentication under Rule 69,

to prove the absence of a record in a specified office) a writizz made by

the official custodian of the official records of the offic) reolting

diligent search and failure to find such record.

(18) A certificate that the maker thereof performed a marliage

ceremony, to prove the truth of the recitals thereof, if the judge finds that:

(a) The maker of the certificate was, at the time and place certi-

fied as to time and place of the marriage, authorized by law to perform

marriage ceremonies; and

(b) The certificate was issued at that time or within a reasonable

time thereafter.

(19) The official record of a document purporting to establish or

affect an interest in property, to prove the content of the origin:31

recorded document and its execution and delivery by each person by whom

it purports to have been executed, if the judge finds that:

(a) The record is in fact a record of an office of a state or nation

or of any governmental subdivision thereof; and

(b) An applicable statute authorized such a document to be recorded

in that office.

(20) Evidence of a final judgment adjudging a person guilty of a

felony, to prove, against such person, any fact essential to sustain the

judgment unless such fact is admitted.

(21) To prove the wrong of the adverse party and the amount of

damages sustained by the juagmi.nt creditor, evidence of a final judgment if:

(a) Offered by a judgment debtor in an action or proceeding in which

he seeks to recover partial or total indemnity or exoneration for money

paid or liability incurred by him because of the 3udapent; and

(b) The judge finds that the judgment was :tendered for damages sus-

tained by the judgment creditor as a result of the vrong of the adverse

party to the present action or proceeding.
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(22) To prove any fact which was essential to the judgm n' evidence

of a final jilagment determining the interest or lack of interest ie the

public or of a state or nation or governmental subdivision thereof -.41 land,

if offered by a party in an action or proceeding in which any such f act or

such interest or lack of interest is a material matter.

(23) If the judge finds that the declarant is unavailable as a

witness, a statement of a matter concerning a declarant's own birth,

marriage, divorce, legitimacy, relationship by blool or marriage, race -

ancestry or other similar fact of his family history, even though the

declarant had no means of acquiring personal knowle.ge of the matter

declared, unless the judge finds that the declarant -trade the statement

at a time when there was an existing controversy ova:* the precise point

to which the statement refers and the statement was re Ide under such cir-

cumstances that the declarant had motive or reason to exceed or fall short

of the truth.

(24) Unless the judge finds that the declarant meee the statement

at a time when there was an existing controversy over thy precise point

to which the statement refers and the statement was made -inder such circum-

stances that the declarant had motive or reason to exceed lir fall short of

the truth, a statement concerning the birth, marriage, divorce, death,

legitimacy, race -ancestry, relationship by blood or marriaEe #pr other similar

fact of the family history of a person other than the declarant% if the judge

finds that the declarant is unavailable as a witness and find ;pat:

(a) The declarant was related to the other by blood or mart age; or

(b) The declarant was otherwise so intimately associated 171 tt the

other's fpmi ly aa to be likely to have accurate information concerning the
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matter declared and made the statement (i) as upon information rce."..vel

from the other or from a person related by blood or marriage to he ether

or (ii) Os upe repute in the other's family.

(25) [Deleted)

(g6) F:k.dance of reputation among members of a family, if:

(a) TIle reputation concerns the birth, marriage, divorce, death,

legitimacy, race -ancestry or other fact of the family history of a member

of the family by blood or marriage; and

(b) The evidence consists of (i) a witness testifying to his knowledge

of such reputation or (ii) such evidence as entries to family bibles or

other family books or charts, engravings on rings, femily portraits or

engravings on urns, crypts or tombstones.

(27) Evidence of reputation in a community as teiling to pro/a the

truth of the matter reputed, if the reputation Concern:

(a) Boundaries of, or customs affecting, land in i'lhe community and

the judge finds theft the reputation, if any, arese toefo:e controversy.

(b) An event of general history of the community 4r 4f the state or

nation of which the community is a part and the judge .is 13 that the event

was of importance to the community.

(c) The date or fact of birth, marriage, divorce or 41.h of a person

resident in the community at the time of the reputation.

(28) If a person's character or a trait of a person's fbamkacter at a

specified time is material, evidence of his general reputatiottv4th refepence

thereto at a relevant time in the community in thich he then resie*d or in a

group with which he then habitIvirly associated, to trove the troth of the

matter reputed.
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(29) Subject to Rule 64, evidence of a statement relevant to

material matter, contained in:

(a) A deed of conveyance or a will or other writing purpOrting to

affect an interest in property, offered as tending to prove the tiuth of

the matter stated, if the judge finds that the matter stated would be

relevant upon an issue as to an interest in the property and that the

dealings with the property since the statement was made have not been

inconsistent with the truth of the statement.

(b) A writing more than 30 years old when the statement has been

since generally acted upon as true by persona having an interest in the

matter, if the statement would have been admissible If made by the writer

while testifying.

(30) Evidence of statements of matters of interest to persons engaged

in an occupation contained in a list, register, periodical or other ppolished

compilation to prove the truth of any relevant matter so stated if the judge

finds that the compilation is published for use by persons engaged in that

occupation and is generally used and relied upon b' them.

(31) Historical works, books of science or art, and published maps

or charts, when made by persons indifferent between the parties, to prove

facts of general notoriety and interest.

(32) Hearsay evidence declared to be admissible `by any other law of

this State.
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RUL4 63A. Savings Clause. Where hearsay evidence is decl.ved to to

aC.2.issible by any lair of this State, nothing in Rule 63 shall be .onst:-..ued

to repeal such law.

RULE 64. Discretion of Judge under Exceptions to Exclude Evidence/

Any writing admissible under subdivision (15) or (29) of Rule 63 shall be

received only if the party offering such writing has delivered a copy of

it, or so much thereof as may relate to the controversy, to each adverse

party a reasonable time before trial unless the juk:e finds that such

adverse party has not been unfairly surprised by th.! failure to deliver

such copy.

RULE 65. Credibility of DeclArant. Evidence of a statement or other

conduct by a declarant inconsistent with a statement of such declarant

received in evidence under an exception to Rule 63 is admissible for the

purpose of discrediting the declarant, though he had. no opportunity to deny

or explain such inconsistent statement or other cone...wt. Any other evidence

tending to impair or support the credibility of the loclarant is admissible

if it would have been admissible had the declarant bCgn a witness.

RULE 66. Multiple Hearsay. A statement with ths scope of an deception

to Rule 63 is not inadmissible on the ground that it :'.ncludes a statement

made by another declarant and is offered to prove the truth of the inipuded

statement if such included statement itself meets the requirements of 11

exception.
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3/3/61

Memorandum No. 11 (1961)

Subject: Uniform Rules of Evidence - Rule 63 - Subdivisions
(15) and (21)

This memorandum will discuss the necessity for Rule 63(15) of

the URE and some of the questions that may arise if it is deleted

and C.C.P. Slt 1920 and 1926 are repealed. It will also discuss

possible revision of Rule 63(21) of the URE.

Subdivision 05)

In regard to subdivision (15), the staff was asked to present

a report on the need for the subdivision in view of the provisions

of subdivision (13) pertaining to business records.

Subdivision (13) permits the admission of any record of an act,

condition or event if the custodian or some other qualified witness

testifies as to its manner of preparation and the judge finds that

it was made in the regular course of business and that the sources

of information and method of preparation indicate its trustworthiness.

It is well settled in California that this language as it now appears

in the Uniform Business Records as Evidence Act (C.C.P. 5§ 1953e -

1935h) applies to records maintained and prepared by the Government.

(Nichols v. McCoy, 38 Ca12d 447 (1952)(record of blood alcohol test

from County Coroner's office); Brown v. County of Los Angeles, 77

Cal. App.2d 814 (1947)(record of indegent relief granted by county);

Fox v. San Francisco Unified School District, 111 Cal. App.2d 885

(1952)(school personnel performance reports).)

-1-

MJN 0623



C

C

C

The California cases have held that business records are

admissible under the business records exception only to prove facts

within the knowledge of the person making the record or facts

reported to the recorder by a person with personal knowledge thereof

who vas under a duty to report them. (atkin, California Evidence

327). The California cases have excluded business records in which

the facts stated are based upon the statements of persons under no

duty to give the information to the recorder. The courts state the

general proposition that evidence is not admissible, even though

contained in a business record, if the recorder or the person within

the business vho reported to the recorder could not competently testify

concerning the same matter. (McGowan v. Los Angeles 100 Cal. App.2d

303 (1951)0 Thus in Behr v. County of Santa Cruz, 172 Cal. App.2d 697

(1959) a report on the cause of a fire prepared by a ranger as part

of his duties was excluded because the report was based on the

statements of others vho had no duty to give such information. In

Maclean v. San Francisco, 151 Cal. App.2d 133 (1957) the trial court

excluded a police accident report because no foundation was laid

showing that the statements contained in it were based on the personal

observations of the reporting officers. The appellate court said

the exclusion was proper if the officers did not observe the events

reported, and if they did observe the events, the appellant was not

prejudiced by themclusion of the evidence because the officers were

actually called to testify and did testify as to the matters within

their personal knowledge.
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Subdivision (15) as modified by the Commission in February (see

minutes p. 7) provides that statements of fact in reports made within

the scope of official duty are admissible if the reporting officer

could competently testify thereto if called as a witness and had a duty

to (a) perform the act reported, (b) observe the act reported or

(c) investigate the facts concerning the act reported.

Paragraphs (a) and (b) of (15) appear to be narrower than the

business records exception stated in (13). Under both exceptions,

the court must find that the recorder had a duty -- either a business

or official duty -- to record the matters in the record, but subdivision

(15) requires the officer making the record to perform or observe

the reported act. Under the business records exception, it is not

necessary for the recorder to observe the acts recorded so long as

someone in the business had a duty to report the facts to the recorder

and the recorder had the duty to record the matters reported.

The meaning of paragraph (c) is not altogether clear. The

preliminary language under. subdivision (15) restricts the exception

to "statements of fact." This might be construed to mean statements

of such facts as are observed by the recorder. But if so, subdivision

(c) seems to be merely a repetition of paragraphs (a) and (b). Under

this construction, all of subdivision (15) appears to be someWhat

narrower than subdivision (13), for under subdivision (15) the

recorder must have observed or performed the acts recorded whereas

(13) does not impose this requirement.

Paragraph (c), however, might also be construed to apply to

statements of fact based upon the investigation of the officer whether
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or not he personally observed the facts recorded. Of course, the

preliminary language requires the court to find that the officer

could competently testify to the facts recorded if called as a

witness. But under this construction, (15) might be considered

broader than (13) in that opinion evidence might be admissible

under (15) although inadmissible under (13). In this connection,

two recent criminal cases are significant. These cases indicate

that there may be a distinction between the business records

exception and the present official records exception (C.C.P. §§ 1920,

1926) insofar as statements of opinion are concerned.

People v. Terrell, 138 Cal. App.2d 35 (1955), was a

prosecution for abortion. A hospital record was introduced which

contained the diagnosis of "prob. criminal abortion." The appellate

court held that it was error to admit the hospital record under the

business records exception for two reasons. The first reason was

that the report contained a conclusion to which the doctor who made

the notation could not have testified if called as a witness. The

second reason was that opinions are not admissible under the

business records exception because there is no way to determine

whether the person giving the opinion was or was not qualified to

express the opinion. The court said that business records may be

admitted to prove an action, condition or event and "a conclusion

is neither an act, condition or event." However, the court did not

reverse the conviction because it found that the error was non -

prejudicial in the light of the other testimony. In People v.

Williams, 174 Cal. App.2d 364 (1959) the coronerle autopsy record
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vas introduced in a murder case to show the path of the bullet and

the cause of death. On appeal, the admission of this record was

objected to on the ground that it contained opinion evidence, and

the Terrell case was cited as authority for excluding the evidence.

The court distinguished the Terrell case on the ground that the

autopsy report was a public record which is admissible as evidence

of the facts stated under C.C.P. § 1920, thus implying that opinion

evidence is admissible under § 1920 but not under the business records

exception. However, the court was also "well satisfied from the

reading of the testimony . . that the [report] did not constitute

opinions and conclusions such as those with which the court was

concerned in People v. Terrell."

The authority of Terrell may be questioned. Other cases indicate

that medical diagnoses made in hospital reports are admissible as business

records even though the diagnoses are statements of expert opinion. (McDowd

v. Pigtn Whistle Corp., 26 Ca1.2d 696 (1945); People v. Gorgol) 122 Cal.

App.2d 281 (1953).) Aside from these two cases (Terrell and Millions) the

courts have generally excluded evidence offered under the official records

exception upon the same grounds that they exclude evidence under the

business records exception. (Behr v. County of Santa Cruz, 172 Cal. App.2d

697 (1959) (ranger's report on cause of fire inadmissible as based on

hearsay); Pruett v. Burr, 118 Cal. App.2d 188 (1953); Reisman v. Los

Angeles School District, 123 Cal. App.2d 493 (1954); McCown v. Los Angeles)

100 Cal. App.2d 386 (1950); Hoel v. Los Angeles, 136 Cal. App.2d 295 (1955).)

In any event, even under the business records exception, a

tourt might admit "findings of fact" or "conelUsions" if the court
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could find that the sources of information were sufficiently trustworthy.

Construing the somewhat similar federal business records statute, the

Court of Appeals for the Second Circuit held that the findings of an

accident investigation board appointed by an airline were admissible to

prove the cause of airplane accidents. (Pekelis v. Transcontinental and

Western Air Inc.: 187 F.2d 122 (1951), cert. denied, 341 U.S. 951

(1951).) However, the Second Circuit has been imposing a "motive to

misrepresent" test in determining the trustworthiness of business records.

(See Hoffman v. Palmer, 129 F.2d 976 (1942); 4 Stan. L. Rev. 288 (1952).)

This test has not been applied generally elsewhere and no California case

has been found sanctioning the application of such a test. In the Pekelis

case, the Second Circuit held the investigation board's report admissible

against the airline. Presumably it would not have permitted it to be

admitted for the airline on the ground that it was made under circumstances

that were "dripping with motivations to misrepresent." (Hoffman v.

Palmer, 129 F.2d at 991.)

Thus, even if (15)(c) were construed as broadly as it might be,

it still might be no broader than the business records exception as

applied to governmental records.

From the foregoing, it appears that subdivision (15) as presently

worded would admit no evidence that is not admissible under the Uniform

Business Records as Evidence Act. It is possible though that opinion

evidence based upon personal observation of the recording officer

might come in under subdivision (15) and would be excluded under

subdivision (13) on the authority of the Terrell and Williams cases.

The Commission apparently intended to forbid the introduction of
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opinions and conclusions, for "findings of fact" and "conclusions" were

deleted from the original URE version of this subdivision. If this is

the intention of the Commission, all of subdivision (15)might yell be

deleted as unnecessary. If this is done, the staff believes that it

would be desirable to amend subdivision (13) so that it clearly states

what the cases have held concerning the government's records. A possible

revision is as follows:

A writing offered as a record of an act, condition or

event if the custodian or other qualified witness testifies

to its identity and the mode of its preparation and if the

judge finds that it was made in the regular course of a

business, at or near the time of the act, condition or event,

and that the sources of information, method and time of

preparation were such as to indicate its trustworthiness. As

used in this subdivision, "a business" includes every kind of

business, governmental activity, profession, occupation, calling

or operation of institutions, whether carried on for profit or

not.

It should be noted that the deletion of subdivisions (15) and (16)

may change the law to a certain extent if C.C.P. §§ 1920 and 1926 are

also repealed. Sections 1920 and 1926 permit the introduction of entries

in public or other official books or records made in the course of duty

by a public officer or "another person." As pointed out previously,

the cases generally have required the recorder of information received

under the business records exception to have personal knowledge of the

matters recorded or the person in the business who reported the facts

-7-
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to the recorder to have personal knowledge thereof. In Orange County

Water District v. Riverside, 173 Cal. App.2d 137, (1959) the court

considered summaries of reports filed pursuant to a legal duty by water

users indicating the amount of water produced by the well they were using.

These reports were filed with the District each 6 months. As no objection

was made to the summaries on the ground that they did not accurately

reflect the original reports, the court held that the summaries were

admissible because the original records would have been admissible

under § 1920. It may be doubted whether the water users in this case

could have been considered persons within the business as the courts have

required under the business records act. However, the actual langlige--

of the business records act would permit the admission of these records

if the court determined that the reports were sufficiently trustworthy.

Subdivision (16) would have admitted these records directly.

Subdivision (16) also would have admitted vital statistics records from

other states. The Commission deleted the subdivision on the ground

that the vital statistics statutes in the Health and Safety Code would

permit the admission of vital statistic records. However, Health and

Safety Code § 10577 pertains only to records of this State. Thus,

vital statistics records of other states must be admitted, if et all,

under the business records exception contained in (13). It is, of

course, possible that the court would find that the sources of information

were sufficiently trustworthy to permit the introduction of such records.

However, it is also possible that the persons recording the information

might be considered persons not within the business and the records

might be excluded as based on hearsay.
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Subdivision (21)

At the February meeting, the staff was directed to report on the

desirability of adding a reference to warranty to the proposed subdivision

and to redraft the subdivision.

Civil Code § 2778 sets forth the rules for construing an indemnity

contract when a contrary intention does not appear in the agreement.

Subdivisions 6 and 7 declare that if a person (an indemnitor) who has

agreed to indemnify another (an indemnitee) is notified of any action

against the indemnitee and neglects to defend the action, a recovery in

the action is conclusive against the indemnitor. If the indemnitor is not

given reasonable notice of the action or is not allowed to control its

defense, the judgment against the indemnitee is only presumptive evidence

against the indemnitor.

If a grantee of real property has received the property by a deed

with a title warranty and is sued for the possession of the property, he

may give notice of the suit to the warrantor or any previous warrantor in

the chain of title and request him to defend the action. If the notice is

given, the warrantor is bound by the judgment. (McCormick v. 26E25 165

Cal. 386 (1913)0 There is an early holding, though, that in the absence

of notice, the judgment is not admissible in a subsequent action between

the warrantor and the warrantee. (Peabody v. Phelps, 9 Cal. 213, 226 (1858):

"Of the action the defendant received no legal notice, and the judgment

cannot, therefore, be evidence against him of the paramount title in

Larkin.")

_.1

.9.
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So far as personal property is concerned, it appears that a judgment

obtained for breach of warranty against a seller may be used as evidence

in an action against a preceding seller based upon a similar warranty.

The following language from Reggio v. Braggiotti, 7 Cush. 166 (Mass. 1855)

was cited with approval in Erie City Iron Works v. Tatum, 1 Cal. App. 286,

292 (1905):

The measure of damages, in an action brought for breach of an
implied warranty of the genuineness of an article sold as opium,
is the value of an article corresponding to the warranty,
deducting the value, if anything, of the article sold; and if
the vendor [vendee] has in the meantime sold the article with a
like warranty, the sum paid on a judgment obtained against him,
in an action brought by his vendee for a breach of that warranty
is prima facie evidence of the amount which he can recover of his
vendor; and if he gave notice to his vendor of the commencement
of that action, he may also recover his taxable costs therein;
but he can in no case recover counsel fees paid for the defense
thereof."

From the foregoing it appears that judgments are sometimes evidence

in warranty cases and sometimes are not. In any event, it would appear

to be desirable to make judgments admissible in those warranty cases

where they are not now admissible and are not conclusive. A suggested

revision is as follows:

(21) To prove any fact essential to the judgment, evidence of

a final judgment which under the law of this State is not conclusive

against the adverse party when offered by the judgment debtor in an

action or prbceeding to recover partial or total indemnity or exoneration

for money paid or liability incurred by him because of the judgment,

to enforce a warranty to protect him against the liability determined by

the judgment or to recover damages for breach of a warranty identical

with a warranty determined by the judgment to have been breached.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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LE/TER OF TRANS/4=1TM..

To HIS EXCELLENCY EDMUND G. BROWN

Governor of California

and to the Legislature

The California Law Revision Commission was authorized by Resolution

Chapter 42 of the Statutes of 1956 to make a study to determine whether

the California law of evidence should be revised to conform to the Uniform

Rules of EVidence drafted by the National Conference of Commissioners

on Uniform State Laws and approved by it at its 1953 annual conference.

The Commission herewith submits a preliminary report containing its

tentative recommendation concerning Article VIII (Hearsay Evidence) of

the Uniform Rules of EVidence and the research study relating thereto

prepared by its research consultant, Professor James H. Chadbourn of the

School of Law, University of California at Los Angeles. This report

covers the portion of the Uniform Rules upon which preliminary work

has been completed by the Commission. In preparing this report the

Commission considered the views of a Special Committee of the State Bar

appointed to study the Uniform Rules of Evidence. Other portions of the

Uniform Rules will be covered in subsequent reports.

The tentative recommendation of the Law Revision Commission

concerning Article VIII of the Uniform Rules of Evidence is being

released at this time so that interested persons will have an

opportunity to study the tentative recommendation and give the Commission

the benefit of their comments and criticisms. These comments and criticisms

will be considered by the Commission in formulating its final recommendation.
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C
TENTATIVE RECOMMIMATION OF THE CALIFORNIA

LAW REVISION COMMISSION

THE UNIFORM RULES OF EVIDENCE

Article VIII. Hearsay Ividence

The Uniform Rules of Evidence (hereinafter sometimes designated

as "URE") were promulgated by the National Conference of Commissioners

on Uniform State Laws in 1953.1 In 1956 the Legislature authorized

and directed the Law Revision Commission to make a study to determine

whether the Uniform Rules of Evidence should be enacted in this

State.

The tentative recommendation of the Law Revision Commission

on Article VIII of the Uniform Rules of Evidence is set forth herein.

This article, consisting of Rules 62 through 66, relates to the

admissibility of hearsay evidence in proceedings conducted by or

under the supervision of a court.

1

C

A copy of a printed pamphlet containing the Uniform Rules of
.Evidence may be obtained from the National Conference of
Commissioners on Uniform State Laws, 1155 East Sixtieth Street,
Chicago 37, Illinois. The price of the pamphlet is 60 cents.
The Law Revision Commission does not have copies of this
pamphlet available for distribution.
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GENERAL SCHEME OF URE RULES 62-66

The opening paragraph of Rule 63 provides:

Evidence of a statement which is made other than by a
witness while testifying at the hearing offered to prove
the truth of the matter stated is hearsay evidence and
inadmissible except:

With one important qualification, hereafter discussed,1 this

paragraph states the common-law hearsay rule. Subdivisions (I) through

(31) of URE Rule 63 state a series of exceptions to the hearsay rule.

The comment of the Commissioners on Uniform State Laws on the general

scheme of Rule 63 is as follows:

This rule follows Wigmore in defining hearsay as an
extrajudicial statement which is offered to prove the truth
of the matter stated . . . . The policy of the rule is to
make all hearsay, even though relevant, inadmissible except
to the extent that hearsay statements are admissible by the
exceptions under this rule. In no instance is an exception
based solely upon the idea of necessity arising from the fact
of the unavailability of the declarant as a witness . . . .

The traditional policy is adhered to, namely that the probative
value of hearsay is not a mere matter of weight for the trier
of fact but that its having any value at all depends primarily
upon the circumstances under which the statement was made. The
element of unavailability of the declarant or the fact that the
statement is the best evidence available is a factor in a very
limited number of situations, but for the most part is a relatively
minor factor or no factor at all. Most of the following exceptions
are the expressions of common law exceptions to the hearsay rule.
Where there is lack of uniformity among the states with respect to
a particular exception a serious effort has been made to state the
rule which seems most sensible or which reflects the weight of
authority . . . The exceptions reflect some broadening of scope
as will be noted in the comments under the particular sections.
These changes not only have the support of experience in long
usage in some areas but have the support of the best legal talent

1. See the Comment cf the Law Revision Commission to Rule 63 (opening
paragraph), page 9.
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in the field of evidence. Yet they are conservative changes and
represent a rational middle ground between the extremes of
thought and should be acceptable in any fact-finding tribunal,
whether jury, judge or administrative body.

REVISION OF URE RULES 62-66

The Law Revision Commission tentatively recommends that URE

Rules 62-66 be revised as hereinafter indicated and that the

California law be revised to conform thereto. It will be seen

that the Commission has concluded that many changes should be

made in Rules 62-66. In some cases the suggested changes go

only to language. In others, however, they reflect a considerably

different point of view on matters of substance from that taken

by the Commissioners on Uniform State Laws. In virtually all

such instances the rule proposed by the Law Revision Commission is

less liberal as to the admissibility of hearsay evidence than that

proposed by the Commissioners on Uniform State Laws. Nevertheless,

the tentative recommendation of the Commission would make a considerably

broader range of hearsay evidence admissible in the courts of this

State than is now the case.

In the discussion which follows, the text of the Uniform Rule

or a subdivision thereof as proposed by the Commissioners on Uniform

State Laws is set forth and the amendments tentatively recommended by

the Law Revision Commission are shown in strikeout type and italics.

Each provision is followed by a comment of the Law Revision Commission.

Where the Commission has proposed a modification which relates only

to the form of the rule or the purpose of which is obvious upon

first reading, no explanation of the Commission's revision is stated.

-3-
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In other cases the reasons for the Law Revision Commission's disagreement

with the Commissioners on Uniform State Laws are stated.

For a detailed analysis of the various rules and the California

law relating to hearsay, see the ,research study beginning on

page . This study was prepared by the Commission's research

consultant.
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Rule 62
(34)

RULE 62. DEFINITIONS.

Rule 62. As used in [Rule-63-and-4ts-emeeptietts-and-is

the-gellewing-paleei] Rules 62 through 66;

(1) "Statement" means not only an oral or written expres-

sion but also non-verbal conduct of a person intended by him

as a substitute for words in expressing the matter stated.

(2) "Declarant" is a person who makes a statement.

(3) "Perceive" means acquire knowledge through one's

tewn] senses.

(4) "Public [Qigie4alu] officer or employee of a state or

territory of the United States" includes [am-effieiai-ec-a

peliOtesi-subdivisiem-44-sueh-state-er-territery-amd-ef-a-

munielpallty,] an officer or employee of:

(a) This State or any county, city, district, authority,

agency or other political subdivision of this State.

(b) Any other state or territory of the United States

or any public entity in any other state or territory that

is substantially equivalent to the pudic entities included

under paragraph (a) of this subdivision.

(5) "State" includes each of the United States and the

District of Columbia.

[14---uA-biteimeesu-ae-used-a-emeeptien414).-shall-Reluele

evepy-kind-ef-baa4ReeeT-ppefeseieRT-eeelapatieRT-ealling-ep

epelmatlea-ef-inet4twtieasT-whethep-eapried-es-Per-preft-ep

Rety]
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Rule 62

[k7}] Except as otherwise provided in subdivision

(7) of this rule, "unavailable as a witness" [ineludes-situe-

tiens-where] means that the [i4tnees] declarant is:

(a) Exempted on the ground of privilege from testifying

concerning the matter to which his statement is relevant. [1.-eop]

(b) Disqualified from testifying to the matter. [7-8/2]

(c) Dead or unable [te-be-pnesent-er] to testify at the

hearing because of [death-sp-tken-emieting] physical or mental

illness. [y-ep]

(d) Absent beyond the jurisdiction of the court to compel

appearance by its process and the proponent of his statement

could not in the exercise of reasonable diligence have secured

the presence of the declarant at the hearingz. [7-er]

(e) Absent from the [plase-ef] hearing [beeause] and the

proponent of his statement does not know and with reasonable

diligence has been unable to ascertain his whereabouts.

(7) For the purposes of subdivision (6) of this rule.

[But] a [witness] declarant is not unavailable as a witness:

(a) If the judge finds that [kis] the exemption, dis-

qualification, death,, inability or absence of the declarant

is due to the procurement or wrongdoing of the proponent of

his statement for the purpose of preventing the [-witness]

declarant from attending or testifying" [y] or [te-the

ealpalale-negleet-eg-susk-papty7-er]

(b) If unavailability is claimed [undep-elsuse-40-a-the

preeeding-paragrapk] because the declarant is absent beyond the
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jurisdiction of the court to compel appearance by its process

and the judge finds that the deposition of the declarant could

have been taken by the proponent by the exercise of reasonable

diligence and without undue hardship IT) or expense. [amil

that-tke-pviebable-mpep4anee-eR-the-testmeny-e-stieh-as-te

jiaatCy -the -expeRee -ef-tekng -wash -4epeE4tieny]

COMMENT

This Rule defines terms used in Rules 62-66. The Rule as proposed

by the Commissioners on Uniform State Laws has been considerably revised

in form in the interest of clarity of statement.

The significance of the definition of "statement" contained in

URE 62(1)'is discussed in the comment to the opening paragraph of

Rule 63.

URE Rule 62(6) has been omitted because "a business" is used only

in subdivisions (13) and (14) of Rule 63 and the term is defined there.

Rule 62 defines the phrase "unavailable as a witness," and this

phrase is used in URE Rules 62-66 to state the condition which must

be met whenever the admissibility of hearsay evidence is dependent

upon the present unavailability of the declarant to testify. The

admissibility of evidence under certain hearsay exceptions provided

by existing California law is also dependent upon the unavailability

of the hearsay declarant to testify. But the conditions consituting

unavailability under existing law vary from exception to exception

without apparent reason. Under some exceptions the evidence is

admissible if the declarant is dead; under others, the evidence is

-7-
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admissible if the declarant is deadkor insane; under others, the evidence

is admissible if the declarant is absent from the jurisdiction. For

these varying standards of unavailability, Rule 62 substitutes a uniform

standard.

The phrase "unavailable as a witness" as defined in Rule 62 includes,

in addition to cases where the declarant is physically unavailable (dead,

insane, or absent from the jurisdiction), situations in which the

declarant is legally unavailable (exempted from testifying on the ground

of privilege or disqualification). There would seem to be no valid

distinction between admitting the statements of a dead, insane or

absent declarant and admitting those of one who is legally not available

to testify. Of course, if the out -of -court declaration is itself

privileged, the fact that the declarant is unavailable to testify at

the hearing on the ground of privilege will not make the declaration

admissible. The exceptions to the hearsay rule that are set forth

in the subdivisions of Rule 63 do not declare that the evidence

described is necessarily admissible. They merely declare that such

evidence is not inadmissible under the hearsay rule. If there is some

other rule of law -- such as privilege -- which renders the evidence

inadmissible, the court is not compelled to admit the evidence merely

because it falls within an exception to the hearsay rule. Rule 62,

therefore, will permit the introduction of hearsay evidence where the

declarant is unavailable because of privilege only if the declaration

itself is not privileged or inadmissible for some other reason.

The last clause of URE Rule 62 has been deleted by the Commission

for it adds nothing to the preceding language.

-8-
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Rule 63

RULE 63. HEARSAY EVIDENCE EXCLUDED - EXCEPTIONS.

Opening Paragraph; General Rule Excluding Hearsay Evidence.

Rule 63. Evidence of a statement which is made other than

by a witness while testifying at the hearing and ip offered to

prove the truth of the matter stated is hearsay evidence and is

inadmissible except:

COMMENT

This language, prior to the word "except," states the hearsay rule in

its classical form, with one qualification! because the word "statement"

as used herein is defined in Rule 62(1) to mean only oral or written

expression and assertive nonverbal conduct -- i.e., nonverbal conduct

intended by the actor as a substitute for words in expressing a matter --

it does not define as hearsay at least some types of nonassertive conduct

which our courts today would probably regard as amounting to extrajudicial

declarations and thus hearsay, e.g., the flight of X as evidence that he

committed a crime. The Commission agrees with the draftsmen of the URE

that evidence of nonassertive conduct should not be regarded as hearsay

for two reasons. First, such evidence, being nonassertive, does not in-

volve the veracity of the declarant and one of the principal purposes of

the hearsay rule is to subject the veracity of the declarant to cross-ex-

amination. Second, there is frequently a guarantee of the trustworthiness of

the inference to be drawn from such nonassertive conduct in that the conduct

itself evidences the actor's own belief in and hence the truth of the

-9-
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matter inferred. To put the matter another way, in such cases actions

speak louder than words.

The word "except" introduces 31 subdivisions drafted by the

Commissioners on Uniform State Laws which define various exceptions

to the hearsay rule. These and several additional subdivisions added

by the Commission are commented upon individually below.
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Rule 63 (1)

Subdivision (1): Previous Statement of Trial Witness.

(1) EA-statement-ppevieusly-made-lay-a-pereem-whe-s

ppeeeRt-at-the-heaping-and-aleslable-Sep-erese-emamiplaeR

with-pespeet-te-the-statemeR4-amd-ite-slab6eet-mattepT-previded

the-statement-welaid-be-a4F4esible-if-maele-by-eleelapaRe

teet&454ag-as-a-wAtnesst] A statement made by a person who

is a witness at the hearing, but not made at the hearing, if

the statement would have been admissible if made by him while

testifying and the statement:

al;21-129onsistent witstj---aY------glonat the hear in

and is offered in compliance with Rule 22: or

(b) Is offered after evidence of a prior inconsistent

statement or of a recent fabrication by the witness has been

received and the statement is one made before the alleged

inconsistent statement or fabrication and is consistent with

his testimony at the hearing; or

(c) Concerns a matter as to which the witness has no

present recollection and is contained in a writing which li)

was made at a time when the fact recorded in the writing

actually occurred or was fresh in the witness's memory, (ii)

was made by the witness himself or under his direction or by

some other person for the purpose of recording the witness's

statement at the time it was made and (iii) is offered after

the witness testifies that the statement he made was a true

statement of such fact and after the writing is authenticated

as an accurate record of the statement.
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Rule 63(1)

COMMENT

The Commission recommends against adoption of Rule 63(1) of the

URE, which would make admissible any extrajudicial statement which was

made by a declarant who is present at the hearing and available for

cross-examination. URE 63(1) would permit a party to put in his case

through written statements carefully prepared in his attorney's office,

thus enabling him to present a smoothly coherent story which could

often not be duplicated on direct examination of the declarant. Even

if the declarant were then called to the stand by the adverse party

and cross-examined the net impact of his testimony would often, the

Commission believes, be considerably stronger than it would have been

had the witness's story been told on the stand in its entirety. Inasmuch

as the declarant is, by definition, available to testify in open court

the Commission does not believe that so broad an exception to the

hearsay rule is warranted.

The Commission recommends, instead, that the present law respecting

the admissibility of out -of -court declarations of trial witnesses be

codified with some revisions. Accordingly, paragraph (a) restates the

present law respecting the admissibility of prior inconsistent statements

and paragraph (b) substantially restates the present law regarding the

admissibility of prior consistent statements except that in both instances

the extrajudicial declarations are admitted as substantive evidence in the

-12-
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cause rather than, as at the present, solely to impeach the witness in the

case of prior inconsistent statements and, in the case of prior consistent

statements, to rebut a charge of recent fabrication. The Commission

believes that it is not realistic to expect a jury to understand and apply

the subtle distinctions taken in the present law as to the purposes for

which the extrajudicial statements of a trial witness may and may not be

used. Moreover, when a party needs to use a prior inconsistent statement

of a trial witness in order to make out a prima facie case or defense,

he should be able to do so. In many cases the prior inconsistent

statement is more likely to be true than the testimony of the witness

at the trial because it was made nearer in time to the matter to which

it relates and is less likely to be influenced by the controversy which

gave rise to the litigation.

Paragraph (c), which makes admissible what is usually referred to

as "past recollection recorded," makes no radical departure from

existing law. The language stating the circumstances under which such

evidence may be introduced, which the Commission believes provide

sufficient safeguards of the trustworthiness of such statements to

warrant their admission into evidence, is taken largely from and

embodies the substance of the language of C.C.P. § 2047. There are,

however, two substantive differences between paragraph (e) and

existing California law:

First, our present law requires that a foundation be laid for the

admission of such evidence by showing (1) that the writing recording the

statement was made by the witness or under his direction, (2) that the

writing was made at a time when the fact recorded in the writing actually

-13-
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occurred or at such -other time when the fact was fresh in his memory

and (3) that the witness "knew that the same was correctly stated in the

writing." On the other hand, under paragraph (c) the writing may be

made not only by the witness himself or under his direction but also

by some other person for the purpose of recording the witness's statement

at the time it was made. In addition, since there is no requirement

under paragraph (c) that the witness himself knew that the writing is

a correct record of his statement, the tentimony of the person who recorded

the statement may be used to establish that the writing is a correct

record of the statement. The foundation requirement of the present

law excludes any record of a declarant's statement if the person recording

the statement was not acting "under the direction" of the declarant. Yet

such a statement is trustworthy if the declarant is available to testify

that he made a true statement and the person who recorded the statement

is available to testify that he accurately recorded the statement.

Second) under paragraph (c) the document or other writing embodying

the statement is admissible while under the present law the declarant

reads the writing on the witness stand and it is not otherwise made a

part of the record unless it is offered by the adverse party.
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Subdivision (2): Affidavits.

(2) [AM4w4te-te-tke-extent-admissibie-by-the-statutes

e-ti4a-staA.e]

COMMENT

The Commission does not recommend the adoption of subdivision (2).

Rule 63(32) and Rule 63A will continue in effect the present statutes

which set forth the conditions under which affidavits are admissible.

-15-
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Subdivision (3): Testimony in Another Action or Proceeding.

(3) [gia196eet-te-the-same-limatielia-aR4-eb6eetleRe-as

theR0-the-deelapant-wepe-testfyiRg-ill-pepeemT-ka4-testkinemy

in-the-Peple-eg-a-depesit4eR-taken-41:1-eeffiplIenee-wtk-tke-law

of-ths-state-fer-use-es-testimeRy-R-the-tY4a1-44-the-agteR

-whisk-ef;epeely-e12.414-ig-tke-61.14ge-CRdia-that-the-deelapant

is-allayalable-as-a-witRese-at-the-heapingT-testiffieny-given

as-a-witness-m-aRetketa-astiela-er-in-a-depesItien-akea-n

sempliamee-with-law-fsp-klee-ae-testimeRy-im-tke-tplai-ef-ametker

ashen=-when-414-019-test4meRy-ta-effered-agamit-a-party-wke

effept54-4t-iR-kie-ema-behalf-eA-the-ferffieF-eseatAeRT-ep-againet

the-euesessep-R-mtepest-ef-sueh-pary7-ep--the-iselie-is

sash-that-tke-adverse-party-ea-the4enteP-eseasiem-haii-the-right

and-eppeptlanktpy-fer-spees-examiRatien-witk-aR-ilatereet-afiel-metive

similap-te-that-wklek-tke-adveFee-party-has-R-the-aetien-in

whisk-the-testmeRy-e-efferiedt3 Subject to the same limita-

tions and objections as though the declarant were testifying

in person, testimony given under oath or affirmation as a

witness in another action or proceeding conducted by or under

the supervision of a court or other official agency having the

power to determine controversies or testimony in a deposition

taken in compliance with law in such an action or proceeding,

but only if the judge finds that the declarant is unavailable

as a witness at the hearing and that:

(a) Such testimony is offered against a party who offered

it in evidence on his own behalf in the other action or proceeding

-16-
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or against the successor in interest of such party: or

(b) In a civil action or proceeding, the issue is such that

the party against whom the testimony was offered in the other

action or proceeding had the right and opportunity for cross-

examination with an interest and motive similar to that which

the party against whom the testimony is offered has in the

action or proceeding in which the testimony is offered: or

(c) In a criminal action or proceeding, the party against

whom the testimonj is offered was a party to the other action

or proceeding and had the right and opportunity for cross-

examination with an interest and motive similar to that which

he has in the action or proceeding in which the testimony is

offered except that the testimony given at a preliminary

examination in the other action or proceeding is not admissible.

COMMENT

This proposed provision is a modification of URE 63(3)(b). The

modification narrows the scope of the exception to the hearsay rule which

is proposed by the Commissioners on Uniform State Laws. At the same time

this provision goes beyond existing California law which admits testimony

taken in another legal proceeding only if the other proceeding was a

former action between the same parties, relating to the same matter, or

was a former trial or a preliminary hearing in the action or proceeding

in which the testimony is offered.

There are two substantial preliminary qualifications of admissibility

in the proposed rule: (1) the declarant must be unavailable as a witness

and (2) the testimony is subject to the same limitations and objections as

-17-
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though the declarant were testifying in person. In addition, the testimony

is made admissible only in the quite limited circumstances described in

paragraphs (a), (b) and (c). The Commission believes that with these

limitations and safeguards it is better to admit than to exclude the

former testimony because it may in particular cases be of critical

importance to a just decision of the cause in which it is offered.

Rule 63(3)(b) as revised by the Commission permits former testimony

to be used in a civil action if the party against whom the evidence

was offered in the previous action had the right and opportunity to

cross-examine the declarant with a motive similar to that of the party

against whom the evidence is offered. Thus) the party against whom

the evidence is offered may be required to rely on the sufficiency of

the cross-examination conducted by another person. However) Rule

63(3)(c) as revised by the Commission permits former testimony to be

used in criminal proceedings only if the party against whom the

evidence is offered was also the party against whom the evidence was

offered in the previous proceeding. This distinction has been made

to preserve the right of the person accused of crime to confront and

cross-examine the witnesses against him. When a person's life or

liberty are at stake -- as they are in a criminal trial -- the Commission

does not believe that the accused should be compelled to rely on the

sufficiency of prior cross-examination conducted on behalf of some

other person.

The Commission recommends against the adoption of URE 63(3)(a). This

paragraph would make admissible as substantive evidence any deposition

taken "for use as testimony in the trial of the action in which it is
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offered' without the necessity of showing the existence of any such

special circumstances as the nonavailability of the deponent. In 1957

the Legislature enacted a statute (C.C.P. §§ 2016 - 2035) dealing

comprehensively with discovery, including provisions relating td

the taking and admissibility of depositions (C.C.?. § 2016). The

provisions then enacted respecting admissibility of depositions are

narrower than URE 63(3)(a). The Commission believes that it would

be unwise to recommend revision of the 1957 legislation at this time,

before substantial experience has been had thereunder. Rule 63(32)

and Rule 63A will continue in effect the existing law relating to use

of depositions as evidence at the trial.
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Subdivision j4): Contemporaneous and Spontaneous Statements.

(4) A statement:

(a) Which the judge finds was made while the declarant was

perceiving the event or condition which the statement narrates,

describes or explainsl [7] or

(b) Tfhich the judge finds [was-made_while_the-decla=aut

was-%Relep-tke-stpess-ef-a-ReFveue-emeittemeRt-eamsed-by-siaek

pereeptionT-em] (i) purports to state what the declarant perceived

relating to an event or condition which the statement narrates,

describes or explains and (ii) was made spontaneously while

the declarant was under the stress of excitement calised

by suph, perception.

E4e4.--iR-tke-deelarallt-is-uRavallable-as-a-wItaeseT-a

e4atemeitt-RappatingT-desepilAtag-ep-explaiFAag-Em-event-ep

eemilitieR-whisk-the-badge-finds-was-made-by-the-declarant-at

a-t4me-wheR-the-mattep-kad-elem-peeefitly-pepeeved-by-14m

and-w141e-1415-reelaileetieR-was-eleapT-and-was-made-#a-geed

faith-prier-te-the-elemmeReememt-eg-the-aetkent]

COMMENT

Paragraph (a) may co beyond existin The Commission believes

that there is an adequate guarantee of thc trustworthiness of such

statements- in the contemporaneousness of the declarant's perception of

-20-
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the event and his narration of it; in such a situation there is obviously

no problem of recollection and virtually no opportunity for fabrication.

Paragraph (b) is a codification of the existing exception to the

hearsay rule which makes excited statements admissible. The rationale

of this exception is that the spontaneity of such statements and the

declarant's state of mind at the time when they are made provide an

adequate guarantee of their trustworthiness.

The Commission has deleted paragraph (c) of URE 63(h). This

paragraph would make the statements with which it is concerned admissible

only when the declarant is unavailable as a witness; hence its rejection

will doubtless exclude the only available evidence in some cases where:

if admitted and believed, such evidence might have resulted in a

different decision. The Commission was substantially influenced in

reaching its decision by the fact that Rule 63(4)(c) would make

routinely taken statements of witnesses in personal injury actions

admissible whenever such witnesses are unavailable at the trial. Both

the authorship (in the sense of reduction to writing) and the accuracy

of such statements are open to considerable doubt. Moreover, as such

litigation and preparation therefor is routinely handled, defendants

are more often in possession of statements meeting the specifications

of Rule 63(4)(c) than are plaintiffs; and it is undesirable thus

to weight the scales in a type of action which is so predominant in

our courts.
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Subdivision 15): Dying Declarations.

(5) A statement by a person [bulayailable-ae-a-wAteese-be-

eause-ef-Me-eleath] since deceased if the judge finds that it

would be admissible if made by the declarant at the hearing and

was made under a sense of impending death, voluntarily and in

good faith and [wkile-tke-deelapaRt-was-eemee4eue-ef-kle-im-

peRd4Rg-death-amil-beiteved] in the belief that there was no

hope of his recovery. [f]

COMMENT

This is a broadened form of the well -established exception to the

hearsay rule which makes dying declarations admissible. The existing

§ 1870(4).Jas interpreted by our courts makes such declarations

admissible only in criminal homicide actions and only when they relate

to the immediate cause of the declarant's death. The Commission believes

that the rationale of the present exception --that men are not apt to lie in

the shadow of death --is as applicable to any other declaration that a

dying man might make as it is to a statement regarding the immediate:

cause of his death. Moreover: it perceives no rational basis for

differentiating: for the purpose of the admissibility of dying declarations,

between civil and criminal actions or among various types of criminal

actions.

The Commission has substituted "since deceased" for "unavailable as a

Iritness because of his death" so that the question whether the proponent

caused the declarant's death to prevent him from testifying may, not be

considered in determining t1 -..e aamissibility of the declaration. (Sao UBE
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62(7)(a).) If the declaration would tend to exonerate the proponent

of the evidence, the Commission does not believe a dying declaration

should be withheld from the jury even though there is other evidence

from which the judge might infer that the proponent caused the

declarant's death to prevent him from giving incriminating testimony.

The Commission has rearranged and restated the language relating

to the declarant's state of mind regarding the impendency of death,

substituting the language of C.C.P. § 1870(4) for that of the

draftsmen of the URE. It has also added the requirement that the

statement be one that would be admissible if made by the declarant

at the hearing. The Commission's research consultant suggests that

the omission of this language from URE 63(5) was probably an oversights

in any event it seems desirable to make it clear that the declarant's

conjecture as to the matter in question is not admissible.

-23-
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Subdivision (6): Confessions.

(6) (Iii-a-ellimiaal.preeeeding-aa-agalast-tke-asevae4T

a-pPevkaus-statement-by-kim-pelatkve-#,e-tke-effeRse-ehalaged

147-and-ealy-igy-the-6mitge-fialia-tkat-the-aeaused-wkea-sakLag-

tke-s%atement-was-einastema-aad-was-gapable-ef-maderAstandilag

witat-ke-said-aad-didi-aaii-that-he-waa-set-tadaead-to-make-tke

atatemeat-W-undep-sempulaien-ap-by-WitetleR-op-thPeata-eg

tailie44ea-44-auSSepiag-open-kim-eal-aaethel2T-eP-by-pveleme4

iatemsegatdm-uader.suek-eiraimataasea-aa-te-peadep-the-state-

meat-4RveluniallyT-es-414-by-41weate-els-ppemises-aensepaidag

ashen.te-be-takea-by-a-publie-eStii4al-with-Pagepease-te

the-eptme7.1&kely-te-eause-4ke-asemsed-te-makel-mush-a-statamaat

Caleely7-and-made.by-a-papsea-wkaa-tke-asemsed-vaaaaRably

believed-te-have-the-powaw-ev-aatkelbity-te-exeoute-thg-sansei)

In a criminal action or proceeding. as against the defendant.

a previous statement by him relative to the offense charged,

but only if the Judge finds that the statement was made freely

and voluntarilz and was not made:

(a) Under circumstances likely to cause the defendant

to make a false statement; or

(b) Under such circumstances that it is inadmissible

under the Constitution of the United States or the Constitution

of this State: or

(ci During a period while the defendant was illegally

detained by a public officer or employee of the United States

or a state or territory of the United States.
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COMM

Paragraphs (a) and (b) and the preliminary language of this

subdivision substantially restate the existing law governing the

admissibility of defendants' confessions and admissions in criminal

actions or proceedings. While the Commission has departed rather

widely from the language of URE 63(6), it is believed that paragraph

(a) states a principle which is not only broad enough to encompass all

the situations covered by URE 63(6) but has the additional virtue of

covering as well analogous situations which, though not within the

letter of the more detailed language proposed by the draftsmen of the

UBE, are nevertheless within its spirit.

Paragraph (b) is technically unnecessary since the statute could

not admit what the Constitutions of this State and of the United States

exclude. It seems desirable to state that proposition here, however,

both for the sake of completeness and to make it clear that the

Commission has no thought that the Legislature, in enacting this

provision, would be asserting that the matter of the admissibility

of the confessions and admissions of defendants in criminal actions

and proceedings is a matter solely within the competence of the

Legislature to determine.

Paragraph (c) states a condition of admissibility that now exists

in the federal courts but which has not been applied in the California

courts. This paragraph will grant an accused person a substantial

protection for his statutory right to be brought before a magistrate

promptly, for the rule will prevent the State from using the fruits

-25-
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of the illegal conduct of law enforcement officers. The right of

prompt arraignment is granted to assure a person the maximum protection

for his constitutional rights. Paragraph (c) will implement this

purpose by depriving law enforcement officers of an incentive to

violate the accused's right to be brought quickly within the protection

of our judicial system.

-26-
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Subdivision (21: Admissions by Parties.

(7) As against himself in either his individual or

representative capacity. a statement by a person who is a

party to [Ole] a civil action or proceeding whether such

statement was made in his individual or [a] representative

capacity. [and-4f-the-IattepT-whe-was-astipig-IR-suok-Pep-

vesenta#ive-sapagity-IR-makilag-tke-statemem#1.]

COMNEET

In making extrajudicial statements of a party admissible against

him this exception merely restates existing law. The Commission has

revised the subdivision so that it is applicable only in a civil action

or proceeding. This revision makes explicit what the draftsmen of the

URE undoubtedly intended, that admissions of a defendant in a criminal

action are governed by subdivision (6).

The Commission has omitted the URE provision that an extrajudicial

statement is admissible against a party appearing in a representative

capacity only if the statement was made by him while acting in such

capacity. The basis of the admissions exception to the hearsay rule

is that because the statements are the declarant's own he does not need

too cross-examine. Moreover, the party has ample opportunity to deny,

enlain or qualify the statement in the course of the proceeding. These

considerations appear to the Commission to apply to any extrajudicial

statement made by one who is a party to a judicial action or proceeding;

either in a personal or a representative capacity. More time might be

spent in many cases in trying to ascertain in what capacity a particular

statement was made than could be justified by whatever validity the

distinction made by the draftsmen of the URE might be thought to have.

-27-
MJN 0662



C

C

Rule 63 (8)

Subdivision j8): Authorized and Adoptive Admissions.

(8) As against a party, a statement:

(a) By a person authorized by the party to make a

statement or statements for him concerning the subject matter

of the statement, [-T-] or

(b) a which the party with knowledge of the content

thereof has, by words or other conduct, manifested his adoption

or his belief in its truth. [-T-]

COMMENT

This exception restates in substance the existing law with respect

to authorized and adoptive admissions.
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Subdivision (9): Vicarious Admissions.

(9) As against a party, a statement which would be

admissible if made by the declarant at the hearing if:

(a) The statement is that of an agent. partner or employee

of the party and (i) the statement [seReePaed-a-matter-w44hiR

tke-seeps-64-ata-ageney-er-empleymeRt-ef-tke-deelaPant-fep-the

party-aad] was made before the termination of such relationship

and concerned a matter within the scope of the agency. partner-

ship or employment and (ii) the statement is offered after,

or in the judge's discretion subject to. proof by indepen-

dent evidence of the existence of the relationship between

the declarant and the party; or

(b) [tie-party-and-tke-deelaimaftty-wepe-paptleipatRe-ia-a

plea-#e-eimmi-a-crime-efi-a-ev1I-wpeRg-aml-the-statemeRt-wae

pelpvamt-te-4ke-plam-ep-itrs-subjeet-matter-aad-was-ma4e-whiie

4ke-plan-was-In-exititenee-apid-beReoe-ite-eemplete-emeemt4en-ep

etkep-teps4Rattes7] The statement is that of a co-conspirator

of the party and (i) the statement was made prior to the ter-,

mination of the conspiracy and in furtherance of the common

object thereof and (ii) the statement is offered after proof

by independent evidence of the existence of the conspiracy

and that the declarant and the party were both parties to the

conspiracy at the time the statement was made; or

(c) In a civil action or proceeding, one of the issues

between the party and the proponent of the evidence of the

statement is a legal liability of the declarant, and the

statement tends to establish that liability: [I.]
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COMMENT

URE 63(8)(a) makes authorized extrajudicial statements admissible.

Paragraph (9)(a) goes beyond this, making admissible against a party

specified extrajudicial statements of an agent, partner or employee,

whether or not authorized. A statement is admitted under paragraph (9)

(a), however, only if it would be admissible if made by the declarant

at the hearing whereas no such limitation is applicable to authorized

admissions. The practical scope of paragraph (a) is quite limited.

If the declarant is unavailable at the trial, the self -inculpatory

statements which it covers would be admissible under URE 63(10) because

they would be against the declarant's interest. Where the declarant

is a witness at the trial, many other statements covered by paragraph

(a) would be admissible as inconsistent statements under URE 63(1).

Thus, paragraph (a) has independent significance only as to self-

exculpatory statements of agents, partners and employees who do not

testify at the trial as to the matters within the scope of the agency,

partnership or employment. For example, the chauffeur's statement

following an accident, "It wasn't my fault; the boss lost his head and

grabbed the wheel," would be inadmissible as a declaration against

interest under subdivision (10), it would be inadmissible as an

authorized admission under subdivision (8), but it would be admissible

under paragraph (a) of subdivision (9). One justification for this

narrow exception is that because of the relationship which existed

at the time the statement was made it is unlikely that it would

have been made unless it were true. Another is that the existence

of the relationship makes it highly likely that the party will be able

-30-
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to make an adequate investigation of the statement without having to

resort to cross-examination of the declarant in open court.

The Commission has substituted for paragraph (a) of the URE

subdivision language which substantially restates existing California law

as found in Section 1370(5) of the Code of Civil Procedure. The revised

paragraph is, however, somewhat more liberal than the existing California

law; it makes admissible not only statements that the principal has

authorized the agent to make but also statements that concern matters

within the scope of the agency. Under existing California law only

the former statements are admissible.

Paragraph (b) relates to the admissibility of hearsay statements of

co-conspirators against each other. .The Commission has substituted for

the provision proposed by the Commissioners on Uniform State Laws

language which restates existing California law as found in Section

1870(6) of the Code of Civil Procedure. The Commission believes that

the more liberal URE rule of admissiblity would be unfair to criminal

defendants in many cases.

Under paragraph (a) as revised by the Commission, the court may

in its discretion receive the agent's statement in evidence subject

to the later introduction of independent evidence establishing the

relationship between the declarant and the party. Under paragraph (b),

however, the court is not granted this discretion, for independent

evidence of the existence of the conspiracy is required to be introduced

before the statements of coconspirators are introduced, against the

defendant. The discretion of the court has been limited in this respect

to prevent the possibility that the co-conspirators' statements may be
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improperly used by the trier -of -fact to establish the fact of the

conspiracy and, in cases where the conspiracy is not ultimately

established, to prevent the prejudicial effect this evidence may have

upon trier -of -fact in resolving the question of guilt on other crimes

with which the defendant is charged.

Paragraph (c) restates in substance the existing California law,

which is found in Section 1851 of the Code of Civil Procedure, except

that paragraph (c) limits this exception to the hearsay rule to civil

actions or proceedings. Most cases falling within this exception would

also be covered by TIRE Rule 63(10) which makes admissible declarations

against interest. However, to be admissible under URE 63(10) the

statement must have been against the declarant's interest when made

whereas this requirement is not stated in paragraph (c). Moreover,

the statement is admissible under paragraph (c) irrespective of the

availability of the declarant whereas under revised Rule 63(10) the

statement is admissible only if the declarant is unavailable as a

witness. Some of the evidence falling within this exception, would

also be admissible under URE Rule 63(21) which makes admissible against

indemnitors and persons with similar obligations judgments establishing

the liability of their indemnitees.
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Subdivision (10): Declarations Against Interest.

(10) [Subjeet-te-tketatiene-ef-emeeptleR-46h3

If the declarant is not a party to the action or proceeding

and the judge finds that the declarant is unavailable as

a witness and had sufficient knowledge of the subject, a

statement which the judge finds was at the time of the

Lassep4ieR3 statement so far contrary to the declarant's

pecuniary or proprietary interest or so far subjected him to

the risk of civil or criminal liability or so far [peRdeped]

tended to render invalid a claim by him against another or

created such risk of making him an object of hatred, ridicule

(: or social [dleapppoval] disgrace in the community that a

reasonable man in his position would not have made the state-

ment unless he believed it to be true. [t]

commENT

Insofar as this subdivision makes admissible a statement which was

against the declarant's pecuniary or proprietary interest when made) it

restates in slAbstance the common-law rule relating to declarations against

interest except that the common-law rule is applicable only when the

declarant is dead. The California rule on declarations against interest,

which is embodied in Sections 1853) 1870(4) and 1946 of the Code of Civil

Procedure, is perhaps somewhat narrower in scope than the common-law rule.

The justifications for the common-law exceptions are necessity, the

declarant being dead and trustworthiness in that men do not ordinarily

make false statements against their pecuniary or proprietary interest.

The Commission believes that these justifications are sound and that they
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apply equally to the provisions of subdivision (10) which broaden the

coum'on-law exception. Unavailability for other causes than death

creates as great a necessity to admit the statement. Reasonable men

are no more likely to make false statements subjecting themselves

to civil or criminal liability, rendering their claims invalid, or

subjecting themselves to hatred, ridicule or social disgrace than

they are to make false statements against their pecuniary or proprietary

interest.

The Commission has departed from URE 63(10) by (1) limiting

subdivision (10) to nonparty declarants (incidentally making the cross

reference to exception (6) unnecessary); (2) writing into it the present

requirement of C.C.F. § 1853 that the declarant have "sufficient

knowledge of the subject" and (3) conditioning admissibility on the

unavailability of the declarant. With these limitations subdivision

(10) states a desirable exception to the hearsay rule.
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Subdivision (11): Voter's Statements.

[1. A-statemew4-lay-a-vetep-eiaReerg-kie-eilialifiela-

tene-te-vete-ep-the-fast-ep-effiteRt-ef-ills-veteT]

COMMENT

The Commission is not convinced that there is any pressing

necessity for this exception or that there is a sufficient guarantee

of the trustworthiness of the statements that would be admissible

under this exception.
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Subdivision (12): Statements of Physical or Mental Condition of

Declarant.

(12) Unless the judge finds it was made in bad faith, a statement

of:

.111. The declarant's ((a)] then existing state of mind, emotion or

physical sensation, including statements of intent, plan, motive, design,

mental feeling, pain and bodily health, but except as provided in

paragraphs jb), (c) and 4:1) of this subdivision not including memory

or belief to prove the fact remembered or believed, when such [a] mental

or physical condition is in issue or is relevant to prove or explain

acts or conduct of the declarant. [1-612]

.(b) The declarant's previous symptoms, pain or physical sensation,

made to a physician consulted for treatment or for diagnosis with a view

to treatment, and relevant to an issue of declarant's bodily condition.

ft.evi

(c) A declarant who is unavailable as a witness that he has or

has not made a will, or has or has not revoked his will, or that

identifies his will.

(d) The declarant's intent, plan, motive or design at a time

prior to the statement when the ;rior intent] plan motive or design

of the declarant is itself an issue in the action or proceeding and

the declarant is unavailable as a witness.

COMMENT

Paragraphs (a) and (c) restate existing California law in

substance. Paragraph (c) is, of course, subject to the provisions of
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Section 350 and 351 of the Probate Code which relate to the establishment

of the content of a lost or destroyed will.

Paragraph (b) states a new exception to the hearsay rule. While

testimony may now be given relating to extrajudicial, statements of the

type described, it is received solely as the basis for an expert's

opinion and not as substantive evidence. The Commission believes that

the circumstances in which such statements are made provide a sufficient

guarantee of their trustworthiness to justify admitting them as an

exception to the hearsay rule.

Paragraph (d) may broaden the state of mind exception as now

declared by the California courts. Decisions now justify the admission

of declarations of a previous state of mind upon the theory that there

is a sufficient continuity of mental state so that a declaration

showing the declarant's then existing belief concerning the previous

mental state is relevant to determine what the previous mental state

was. Under this rationalization, and under the state of mind exception

as stated in paragraph (a), it is possible that a distinction might

be drawn between substantially equivalent statements on the basis of

the particular words used. For example, if the issue is whether a

deed was given to another person with intent to pass title, a statement

by the donor that he does not own the property in question or a

statement by the donor that the donee does own the property in question

would be admissible as evidence of his present state of mind which would

be relevant to show the previous intent to pass title. However, it is

possible that the statement by the donor, "I gave that property to B,"
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might be excluded because the words on the surface do not show present

state of mind but show merely memory of past events. To preclude the

drawing of any such distinction, paragraph (d) abandons the "continuity

of state of mind" rationalization for the admission of declarations

which show a previous mental state and provides directly for the

admission of such declarations to prove a previous intent, plan, motive

or design of the declarant. Under this paragraph, though, declarations

of a previous mental state are admissible to prove that mental state

only when the mental state itself is an issue in the case. Such state-

ments are not admissible under this paragraph if the relevance of the

previous mental state is to prove previous acts or conduct of the

declarant. This limitation is necessary to preserve the hearsay rule

itself.

The provision that a statement covered by subdivision (12) is not

admissible if the judge finds that it was made in bad faith is a desirable

safeguard. It is not believed to be more restrictive than the discretion

presently given to the trial judge insofar as statements covered by

paragraph (a) are concerned.
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Memorandum No. 15 (1961)

Subject: Establishment of Priorities for 1963 Legislative
Program

The Commission is now able to determine the success of its 1961

legislative program. The staff suggests that this is an appropriate

time for the Commission to establish tentative priorities for the

matters that should be completed prior to the 1963 legislative session.

The attached exhibits are included to provide helpfUl background

information concerning the scope of the topics the Commission is

authorized to study (Ikhibit II - yellow pages) and the status of each

such topic (Ekhibit I - green pages).

The staff suggests that the priorities for the work during the

next two years be established as indicated below. The staff suggests

these priorities primarily to place this matter before the Commission

for its consideration.,

Priority

1 - Study No. 52(L) - Sovereign Immunity. (Authorized in 1957)

2 - Study No. 36(L) - Condemnation - Pretrial end Discovery. (Authorized
in 1956)

A tentative recommendation will be presented to the Commission on

this topic at the June 1961 meeting.

3 - Study No. 34(L) - Uniform Rules of Evidence (Authorized in 1956)

We should prepare at least a tentative recommendation on the
following portions of this topic:

a. Article VIII (Rules 62-66) - Hearsay Evidence
b. Article V (Rules 23,40) - Privileges
c. Article IX (Rules 67-72) - Authentication and Content of

Writings

-1-
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4 - Study No. 36(L) - Condemnation - Date of Valuation. (Authorized in 1956)

5 - Study No. 53(L) - Whether Personal Injury Damages Should be Separate
Property. (Authorized in 1957)

6 - Study No. 57(L) - Law Relating to Bail. (Authorized in 1957)

7.- Study No. 36(L) - Condemnation - Incidental Business Losses.
(Authorized in 1956)

8 - Study No. 42 - Trespassing Improvers. (Authorized in 1957)

9 - Study No. 46 - Arson. (Authorized in 1957)

There is no doubt that the studies listed above are more than we

can hope to consider during the 1961-1963 period.

In addition to the above studies, the staff suggests that the

Commission consider submitting a recommendation regarding Section 1248b

of the Code of Civil Procedure. Ite research consultant recommended a

revision of this section in the study on The Reimbursement for Moving

EXpenses When Property Is Acquired for Public Use. Section 1248b

provides that for purposes of condemnation certain types of fixed machinery

and equipment are considered to be a part of the realty. However, the

section presently applies only to equipment and machinery designed for and

used in manufacturing or industrial plants. It does not apply to

commercial property.

In the study on Taking Possession and Passage of Title, the research

consultant pointed out that Section 4986 of the Revenue and Taxation Code,

insofar as it relates to cancellation of taxes in eminent domain proceed-

ings, is defective. The Commission may want to submit a recommendation
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to the 1963 Legislature concerning the problem of cancellation of taxes

in eminent domain proceedings. The most acute problem in the area of tax

refunds is, of course, taken care of by the Commission's recommendation

to the 1961 Legislature in S.B. No. 204 relating to refunds when taxes

have been paid.

-3-

Respectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT I

STATUS

Study
No. : Subject

12 Taking Instructions to Jury Room

: Year :

:Authorized:

Completed
Research
Report
Received?

1955 Need a new study -
have not re-
tained a
research con-
sultant

21 Confirmation of Partition Sales 1956 -study

expanded
in 1959

26 Escheat -- What Law Governs 1956

27 Putative Spouse 1956

Need a new study -
have not retained
a research
consultant

Need a new study -
have not re-
tained a
research con-
sultant

Research
consultant
has not
completed study

-1-

Comments

Commission made recommendation in 1957.
Bill not pushed by Commission because of
various mechanical problems involved in
getting a copy of the instructions to jury
which were not taken care of in bill or
considered in previous study. Commission
determined in 1958 to carry this study
forward and has reaffirmed that decision
several times since then. However,
pressure of other work has not permitted
staff or Commission to devote any at-
tention to this study.

Staff study was prepared on this topic. It
was submitted to several practitioners and
at their suggestion the topic was
broadened in 1959 (by legislative action)
to include the entire subject of partition
actions.

This topic involves a rather narrow point
and perhaps the staff could prepare the
necessary study if time permits.

Professor J. Keith Mann of Stanford Law
School is our research consultant on this
study. Because of other work, he has
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Study:
No. :

STATUS

Subject

Completed
: Research :

: Year : Report :

:Authorized: Received? Comments

27 Putative Spouse (Continued)

29 Post -Conviction Sanity Hearings

30 Custody Jurisdiction

34(L) Uniform Rules of Evidence

1956

1956

Yes

We have an in-
adequate study

1956-A Study complete
legislative except for few
aesignment minor matters

not been working on the study. He does not
plan to work on it in the near future. He
is unable to give us any specific date
when it will be completed. He does not
believe that he will recommend any legis-
lative action in this field. If he decides
not to prepare the study, we will need to
get another research consultant.

We have encumbered funds in a prior year to
print the recommendation on this topic.
The Governor has appointed a special com-
mission (Governor's Commission on problems
of Insanity Relating to Criminal Offenders)
that will consider this matter.

We paid for the study on this topic because
the funds would no longer have been available
for payment in the ordinary course after
June 30, 1959. Payment was made with the
understanding that the research consultant,
Dean Kingsley of U.S.C. Law School, would
continue to work with the Commission on the
study.

Commission is now working on the tentative
recommendation on the article on hearsay.
We have encumbered funds in prior fiscal
years to print the following portions of
this study: Hearsay 43,450); Privilege
($3,200); Rules 67-72 ($600).
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STATUS

Study :
1o. Subject

: Year :

:Authorized:

Completed
Research
Report
Received? Comments

35(L) Post -Conviction Procedure

36(L) Condemnation Law and Procedure

39 Attachment, Garnishment and
Property Exempt from Execution

1956 - A
legis-
lative
assign-
ment

We have re-
tained a con-
sultant but do
not have his
study

1956 - A Portions
legis- completed
lative
assign-
ment

1957 Research
consultant
retained

-3 -

The Commission received a study from Mr.
Paul Selvin recommending that the Uniform
Post -Conviction Procedures Act not be
adopted in California. The Commission con-
curred in that recommendation and is now
awaiting a study concerning improvements in
the details of the existing California law.
Professor Herbert L. Packer of Stanford is
our consultant on the second study. How-
ever, there has been a misunderstanding as
to the scope of the study he is to make and
we may have to retain another consultant
to prepare this research study.

We will receive the balance of this research
study in sufficient time to submit a
complete revision of the title on eminent
domain to the 1963 legislative session. We
have encumbered funds in prior fiscal years
to print the following portions of this
study (not printed for 1961 Legislature):
Pretrial Conferences and Discovery
($1,220); Allocation of Award ($1,220) and
Incidental Business Losses (approximately
$500). We have also budgeted additional
moneys to print the balance of this topic.

The Commission anticipates that this will
be its major study during the 1963-65
period and will be the subject of a recom-
mendation in 1965. We may find it
necessary to submit several recommendations
covering various portions of this topic.
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STATUS

Study :
No. : Subject

: Year
:Authorized:

;11 Small Claims Court Law 1957

42 Trespassing Improvers 1957

43 Separate Trial on Issue of Insanity 1957

44 Suit in Common Name 1957

45 Mutuality re Specific Performance 1957

Completed
Research
Report
Received? Comments

We have a staff When time permits the staff may be able
research study to complete this study.
that needs some
revision

We have The staff will need to do quite a bit of
research study research on the rights of various persons
set in type who may have security interests in

property improved by another before this
study will be ready to be considered by
the Commission. The funds to print this
study will become unavailable in June
1961. However, we have already expended
the major portion of these funds.

Yes We have encumbered funds from a prior
fiscal year to print the recommendation
on this topic. The Governor has appointed
a special commission that will consider
this matter. (See comment to Study
No. 29)

We have an When time permits the staff may be able
inadequate to put this study in a form that will
study provide a sound basis for Commission

action. The study will need considerable
work.

We have re- We have not yet received a research report
tained a on this topic. We have not set a dead -
research line for our research consultant (Pro -
consultant fessor Orrin B. Evans of U.S.C.) but we

have written to him to determine when
he will submit the study.

-4-
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STATUS
Completed
Research .

.

Study 2 : Year : Report
No. : Subject :Authorized: Received? Comments

46 Arson 1957 Yes We have encumbered funds from a prior
fiscal year to print our report on this
topic.

47 Modification of Contracts 1957 We do not have
a research
consultant

49 Rights of Unlicensed Contractor 1957 We have an This study will require considerable work
inadequate by the staff before it is ready to be
study considered by the Commission.

50 Rights of Lessor Upon Abandonment 1957 We have re- We have not yet received a research study

by Lessee tained a on this topic. We are checking with our
research consultant (Professor Harold Verrall of
consultant U.C.L.A.) to determine when he will

complete the study.

51 Right of Wife To Sue for Support 1957 See comment We received a good research report on this

After EX Parte Divorce topic but the Supreme Court subsequently
reversed its prior decisions and made the
research study obsolete. We should either
abandon this topic or secure a new research
report containing recommendations as to the
procedures to be followed in obtaining
support after an ex parte divorce.

52(L) Sovereign Immunity 1957 - A We have re -

legislative tained a
assignment research

consultant

-5-

We expect to receive an excellent research
report on this topic early in 1961 and
have decided totaake a recommendation
on this toPid'in.1963,
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Study :
No. :

STATUS

Subject

53(L) Whether Personal Injury Damages
Should De Separate Property

55(L) Power To Deny New Trial on
Condition that Damages Be
Increased

57(L) Law Relating to Bail

59 Service of Process by
Publication

60 Representation Relating to Credit
of Third Person

: Year :

;Authorized:

1957 - A
legis-
lative
assignment

1957 - A
legis-
lative
assignment

1957

1958

1958

61 Election of Remedies Where Different 1958
Defendants Involved

Completed
Research
Report
Received?

We have retained
a research con-
sultant

Yes

Yes -study not
yet available
in mimeographed
form

Yes -study not
yet available
in mimeographed
form

We do not have
a research
consultant

We have retained
a research
consultant

-6-

Comments

We will receive a research report on this
topic early in 1961 and could make this a
topic for a recommendation in 1963.

We have some concern as to the quality
of this study.

The research study consists of 200 pages
of text. The study is very concise and
contains specific recommendations as to
the terms of a revised statute governing
bail. Each existing statute section is
carefully analyzed and recommendations for
its revision are made. It will take quite
a bit of time to consider this topic.

This study was prepared free of charge by
the Harvard Student Legislative Research
Bureau. It will require considerable
work by the staff before it will be in
a form suitable for consideration by
the Commission.

Our research consultant advises us that we
cannot' count on this as a topic on which
we can make a recommendation in 1963.
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EXHIBIT II

The following is an explanation of the scope of each topic now on

the current agenda of the Commission. Topics that v121 be disposed of

by a recommendation to the 1961 legislative session are not included.

If the topic is one assigned to the Commission upon request of the

Commission, the explanation is taken (with a few exceptions) from the

annual report of the Commission where the particular topic was described.

Study No. 12: A study to determine whether the jury should
be authorized to take a written copy of the court's
instructions into the jury room in civil as well as
criminal cases.

Penal Code Section 1137 authorizes a written copy of the
court's instructions to be taken into the jury room in criminal
cases. It has been held, however, that Sections 612 and 614 of
the Code of Civil Procedure preclude permitting a jury in a
civil case to take a written copy of the instructions into the
jury race. There seems to be no reason why the rule on this
matter should not be the same in both civil and criminal cases.

The Commission made a recommendation on this topic to the
1957 Legislature. However, following circulation by the Commission
to interested persons throughout the State of its printed pamphlet
containing the recommendation and study on this matter, a number
of questions were raised by members of the bench and bar relating
to practical problems involved in making a copy of the court's
instructions available to the jury in the jury room. Since there
would not have been an adequate opportunity to study these
problems and amend the bill during the 1957 Session, the Commission
determined not to seek enactment of the bill but to hold the matter
for further study.

Study No. 21: A study relating to partition sales.

This is a study to determine whether the provisions of the
Code of Civil Procedure relating to partition sales and the
provisions of the Probate Code relating to the confirmation of
sales of real property of estates of deceased persons should be
made uniform and, if not, whether there is need for clarification
as to which of them governs the confirmation of private judicial
partition sales. (As expanded in 1959 - Res.ch. 218).
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Study No. 26: A study to determine whether the law relating to
escheat of personal property should be revised.

In the recent case of Estate of Nolan the California District
Court of Appeal held that two savings bank accounts in California
totaling $16,000, owned by the estate of a decedent who bad died
without heirs while domiciled in Montana, escheated to Montana
rather than California. The Supreme Court denied the Attorney
General's petition for hearing.

There is little case authority as to which state, as between
the domicile of the decedent and any other, is entitled to escheat
personal property. In some cases involving bank accounts it has
been held that they escheat to the domiciliary state; in others,
tha$ they escheat to the state in which the bank is located. The
Restatement of Conflict of Laws takes the position that personal
property should escheat to the state in which the particular
property is administered.

In two recent cases California's claim as the domicile of the
decedent to escheat personal property has been rejected by sister
states where the property was being administered, both states
applying rules favorable to themselves. The combination of these
decisions with that of the California court in Estate of Nolan
seggesto that California will lose out all around as the law now
stands.

Study NO. 27: A study to determine whether the law relating to
the rights of a putative spouse should be revised.

The concept of "putative spouse" has been developed by the courts
of this State to give certain property rights to a man or a woman
who has lived with another as man and wife in the good faith belief
that they were married when in fact they were not legally married
or their marriage was voidable and has been annulled. The essential
requirement of the status of putative spouse is a good faith belief
that a valid marriage exists. The typical situation in which putative
status is recognized is one where a marriage was properly solemnized
but one or both of the parties were not free to marry, as when a
prior marriage had not been dissolved or a legal impediment making
the marriage void or voidable existed.

The question of the property rights of the parties to an invalid
marriage generally arises when one of the parties dies or when the
parties separate. It is now settled that upon death or separation
a putative spouse has the same rights as a legal spouse in property
which would have been community property had the couple been legally
married. This rule hascheen developed by the courts without the
aid of legislation. The underlying reason for the rule apparently
is the desire to secure for a person meeting the good faith require-
ment the benefits which he or she believed would flow from the
attempted marriage.

The courts have held that a putative spouse is not entitled to an
award of alimony. They have also held, however, that a putative wife
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has a quasi -contractual right to recover from the putative husband
(or his estate), the value of the services rendered to him during
marriage less the value of support received from him. While in all
of the cases in which this right has been recognized there was no
quasi community property, it is not clear whether the existence of
such property would preclude recovery in quasi contract. The earlier
cases recognizing the quasi -contractual right all involved situations
where one spouse had fraudulently misrepresented to the other that
they were free to marry; the theory on which recovery was allowed
was that the defendant had been unjustly enriched by services rendered
in reliance upon his misrepresentation. But this rationale has
apparently been abandoned in two recent cases. In one, the defendant's
misrepresentation was innocent but recovery was nonetheless allowed.
In the other, there was no misrepresentation but the court permitted
recovery on the ground that the defendant had been guilty of misconduct
which would have constituted grounds for divorce had the parties
been married.

The Commission believes that several questions relating to the
position of the putative spouse warrant study:

1. Is the theory of recovery in quasi contract either theoretically
proper or practically adequate for the solution of the problem pre-
sented? The theory seems to have been abandoned recently by the
courts, at least in part. Moreover, it will not justify recovery by
one who has not been able, because of illness or other incapacity,
to perform services which exceed in value the support received; yet,
in most circumstances, such a claimant has the greater practical need
for a recovery.

2. Should the existence of conduct which would be grounds for di-
vorce justify recovery without regard to misrepresentations? If so,

should it not be recognized that what is really involved is quasi
alimony rather than recovery on the ground of unjust enrichment?

3. Should a putative spouse be able to recover both quasi
community property and quasi alimony?

4. Where one of the spouses has died should the other spouse be
given substantially the same rights which he or she would have had
if the parties had been validly married?

Study No. 29: A study to determine whether the law respecting
post -conviction sanity hearings should be revised*

Section 1367 of the Penal Code provides that a person cannot
be punished for a public offense while he is insane. The Penal
Code contains two sets of provisions apparently designed to implement
this general rule. One set pertains to persons sentenced to death
and the other set to persons sentenced to imprisonment

Persons Sentenced to Death. Sections 3700 to 3704 of the Penal
Code provide for a hearing to determine whether a person sentenced
to death is insane and thus immune from execution. The hearing
procedure is initiated by the warden's certification that there is
good reason to believe that the prisoner has become insane. The
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C question of the prisoner's sanity is then tried to a jury. If he
is found to be insane he must be taken to a state hospital until
his reason is restored. If the superintendent of the hospital
later certifies that the prisoner has recovered his sanity, this
question is determined by a judge sitting without a jury. If the
prisoner is found to be sane he is returned to the prison and may
subsequently be executed.

The Commission believes that a number of important questions
exist concerning the procedure provided for in Penal Code Sec-
tions 3700 to 3704. For example, 'why should the issue of the
prisoner's sanity be determined by a jury in the initial bearing
but not in a later hearing to determine whether his reason has
been restored? Why should. the statute explicitly state that the
prisoner is entitled to counsel on a hearing to determine whether
he has been restored to sanity and make no provision on this matter
in the case of the initial hearing? Does this mean that the
prisoner is not entitled to counsel at the initial hearing under
the rule expressio unius est exclusio alterius? If so, is this
desirable? Who has the burden of proof as to the issue of then
prisoner's sanity and does this differ as between the initial and
later bearings? That standard of sanity is to be applied? Shall

the court call expert witnesses1 May the parties do so? Does the

prisoner have the right to introduce evidence and cross-examine
witnesses? In People v. Riley, the court held that (1) a prisoner
found to be insane has no right of appeal and (2) a unanimous
verdict is not necessary because the hearing is not a criminal
proceeding. Are these rules desirable?

Persons Sentenced to Imprisonment. Penal Code Section 2684
provides that any person confined to a state prison who is
mentally ill, mentally deficient, or insane may be transferred
to a state hospital upon the certification of the Director of
Corrections that in his opinion the rehabilitation of the
prisoner would be expedited by treatment in the hospital and
upon the authorization of the Director of Mental Hygiene. The
code contains no provision for a hearing of any kind and the
decision of the Director of Corrections and the Director of
Mental Hygiene is final. If the superintendent of the state
hospital later notifies the Director of Corrections that the
prisoner not benefit by further care and treatment in the
state hospital," the Director of Corrections must send for the
prisoner and return him to the state prison. The prisoner has no

right to a hearing before he is returned to prison. Section 2685
of the Penal Code provides that the time spent at the state hospital
shall count as time served under the prisoner's sentence.

Sections 2684 and 2685 appear to present a number of important
questions. Does the standard provided for removal of a prisoner
to the state hospital or for returning him to the state prison --
whether his rehabilitation would be expedited by treatment at the
hospital and whether he would not benefit by further treatment
there --conflict with the general mandate of Section 1367 that a
person may not be punished while he is insane? If so, should a

-4..

MJN 0686



different standard and a different procedure be established to
avoid the punishment of insane prisoners? Should the time spent
in the state hospital by a prisoner adjudged insane for purposes
of punishment be counted as part of time served under his
sentence?

Study No. 30; A study to determine whether the law respecting
jurisdiction of courts in proceedings affecting the custody
of children should be revised.

There are in this State various kinds of statutory proceedings
relating to the custody of children. Civil Code Section 138
provides that in actions for divorce or separate maintenance the
court may make an order for the custody of minor children during
the proceeding or at any time thereafter and may at any time modify
or vacate the order. Civil Code Section 199 provides that, without
application for divorce, a husband or wife may bring an action for
the exclusive control of the children; and Civil Code Section 214
provides that when a husband and wife live in a state of separation,
without being divorced, either of them may apply to any court of
competent jurisdiction for custody of the children. Furthermore,
anyone may bring an action under Probate Code Section 1440 to
be appointed guardian of a child.

These various provisions relating to the custody of children
present a number of problems relating to the jurisdiction of
courts; for example: (1) Do they grant the courts jurisdiction
to afford an adequate remedy in all possible situations? (2) When

a proceeding has been brought under one of the several statutes
does the court thereafter have exclusive jurisdiction of all
litigation relating to the custody of the child? (3) Do the
several statutes conflict or are they inconsistent as to whether
the court awarding custody under them has continuing jurisdiction
to modify its award.?

(1) There appear to be at least two situations in which the
only remedy of a parent seeking custody of a child is through a
guardianship proceeding under Probate Code Section 1440. One

is when a party to a marriage obtains an ex parte divorce in
California against the other party who has custody over the
children and resides with them in another state. If the second
party later brings the children to California and becomes a
resident of a county other than the county in which the divorce
was obtained, the only procedure by which the first party can
raise the question of custody would seem to be a guardianship
proceeding under Probate Code Section 1440 in the county where the
children reside. Although the divorce action remains pending as
a custody proceeding under Civil Code Section 138, the court cannot
enter a custody order because the children are residents of another
county. A custody proceeding cannot be brought under either
Section 199 or Section 214 of the Civil Code because the parents
are no longer husband and wife. Another situation in which a
guardianship proceeding may be the only available remedy is
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when a foreign divorce decree is silent as to who shall have
custody of the children. If the parties later come within the
jurisdiction of the California courts, it is not clear whether
the courts can modify the foreign decree to provide for custody
and, if so, in what type of proceeding this can be done. It

would appear desirable that some type of custody proceeding
other than guardianship be authorized by statute for these and
any other situations in which a guardianship proceeding is now
the only available remedy to a parent seeking custody of his
ehi)d.

(2) The various kinds of statutory proceedings relating to
custody also create the problem whether, after one of these
proceedings has been brought in one court, another proceeding
under the same statute or under a different statute may be
brought in a different court or whether the first court's
jurisdiction is exclusive. This question can be presented in
various ways, such as the following: (a) If a divorce court
has entered a custody order pursuant to Civil Code Section 138,
may a court in another county modify that order or entertain a
guardianship proceeding under Probate Code Section 1440 or --
assuming the divorce wee denied but jurisdiction of the action
retained --entertain a custody proceeding under Civil Code
Sections 199 or 214? (b) If a court has awarded custody under
Civil Code Sections 199 or 214 while the parties are still
married, may another court later reconsider the question in a
divorce proceeding under Civil Code Section 138 or a guardian-
ship proceeding under Probate Code Section 1440? (c) If a
guardian has been appointed under Probate Code Section 1440, nay
a divorce court or a court acting pursuant to Civil Code Sections
199 or 214 later award custody to the parent who is not the guardian?

A few of these matters were clarified by the decision of the
California Supreme Court in Greene v. Superior Court, holding
that a divorce court which had awarded custody pursuant to Civil
Code Section 138 has continuing jurisdiction and a court in another
county has no jurisdiction to appoint a guardian of the children
under Probate Code Section 1440. The Supreme Court stated that
the general objective should be to avoid "unseemly conflict between
courts" and indicated that a proper procedure would be to apply
to the divorce court for a change of venue to the county where the
children reside.

It is not clear whether the exclusive jurisdiction principle
of the Greene case either will or should be applied in all of the
situations in which the question may arise. An exception should
perhaps be provided at least in the case where a divorce action
is brought after a custody or guardianship award has been made
pursuant to Civil Code Sections 199 or 214 or Probate Code Section
1440, on the ground that it may be desirable to allow the divorce
court to consider and decide all matters of domestic relations
incidental to the divorce.

(3) There appear to be at least two additional problems of
jurisdiction arising under the statutory provisions relating to
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custody of children. One is whether a court awarding custody under
Civil Code Section 214 has continuing jurisdiction to modify its
order. Although both Sections 138 and 199 provide that the court
may later modify or amend a custody order made thereunder, Section
214 contains no such provisions. Another problem is the apparent
conflict between Section 199 and Section 214 in cases where the
parents are separated. Section 199 presumably can be used to
obtain custody by any married person, whether separated or not,
while Section 214 is limited to those persons living "in a state
of separation." The two sections differ with respect to the power
of the court to modify its order and also with respect to whether
someone other than a parent may be awarded custody.

Study No. 4.4.1t A study to determine whether the law of evidence
should be revised to confirm to the Uniform Rules of Evidence
drafted by the National Conference of Commissioners on
Uniform State Laws and roved by it at its 1953 annual
conference.

This is a legislative assignment (not authorized by the Legislature
upon the recommendation of the Commission).

Study No. 35(L): A study to determine whether the law respectinG
habeas corpus proceedings& in the trial and appellate courts,
should, for the purpose of simplification of procedure to
the end of more expeditious and final determination of the
legal questions presented, be revised.

This is a legislative assignment (not authorized by the Legislature
upon the recommendation of the Commission).

Study No.36(L): A study to determine whether the law and procedure
relating to condemnation should be revised in order to
safe card the prourty rights of private citizens.

This is a legislative assignment (not authorized by the Legislature
upon the recommendation of the Commission).

Study No. 3?: A study to determine whether the law relating to
attachmenttprnishment, and property exempt from execution
should be revised.

The Commission has received several communications bringing to its
attention anachronisms, ambiguities, and other defects in the law of
this State relating to attachment, garnishment, and property exempt
from execution. These communications have raised such questions as:
(1) whether the law with respect to farmers' property exempt from
execution should be modernized; (2) whether a procedure should be
established to determine disputes as to whether particular earnings
of judgment debtors are exempt from execution; (3) whether Code of
Civil Procedure Section 690.26 should be amended to conform to the
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1955 mmendments of Sections 682, 688 and 690.11, thus making it
clear that one-half, rather than only one -quarter, of a judgment
debtor's earnings are subject to execution; (4) whether an attach-
ing officer should be required or empowered to release an attachment
when the plaintiff appeals but does not put up a bond to continue
the attachment in effect; and (5) whether a provision should be
enacted empowering a defendant against when a writ of attachment
may be issued or has been issued to prevent service of the writ
by depositing in court the amount demanded in the complaint plus
10% or 15% to cover possible costs.

The State Bar has had various related problems under considera-
tion from time to time. In a report to the Board of Governors of
the State Bar on 1955 Conference Resolution No. 28, the Bankruptcy
Committee of the State Bar recommended that a complete study be
made of attachment, garnishment, and property exempt from execution,
preferably by the Law Revision Commission. In a communication to
the Commission dated June 4, 1956 the Board of Governors reported
that it approved this recommendation and requested the Commission
to include this subject on its calendar of topics selected for
study.

Study No. 41: A study to determine whether the Small Claims Court
Law should be revised.

In 1955 the Commission reported to the Legislature that it had
received communications from several judges in various parts of
the State relating to defects and gaps in the Small Claims Court
Lay. These suggestions concerned such matters as whether fees and
mileage may be charged in connection with the service of various
papers, whether witnesses may be subpoenaed and are entitled to
fees and mileage, whether the monetary jurisdiction of the small
claims courts should be increased, whether sureties on appeal bonds
should be required to justify in all cases, and whether the plaintiff
should have the right to appeal from an adverse judgment. The
Commission stated that the number and variety of these communications
suggested that the Small Claims Court Law merited study.

The 1955 Session of the Legislature declined to authorize the
Commission to study the Small Claims Court Law at that time. No
comprehensive study of the Small Claims Court Law has since been
made. Meanwhile, the Commission has received communications making
additional suggestions for revision of the Small Claims Court Lay:
e.g., that the small claims court Should be empowered to set aside
the judgment and reopen the case when it is just to do so; that

the plaintiff should be permitted to appeal when the defendant
prevails on a counterclaim; and that the small claims form should
be amended to (1) advise the defendant that he has a right to
counterclaim and that failure to do so on a claim arising out of
the same transaction will bar his right to sue on the claim later
and (2) require a statement as to where the act occurred in a
negligence case.

This continued interest in revision of the Small Claims Court Law
induced the Commission again to request authority to make a

study of it.
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Study No. 42: A study to determine whether the law relating to
the rights of a good faith Improver of property belonging
to another should be revised.

The common law rule, codified in Civil Code Section 1013, is
that when a person affixes improvements to the land of another
in the good faith belief that the land is his, the thing affixed
belongs to the owner of the land in the absence of an agreement
to the contrary. The common law denies the innocent improver any
compensation for the improvement he has constructed except that
when the owner has knowingly permitted or encouraged the
improver to spend money on the land without revealing his claim
of title the improver can recover the value of the improvement,
and when the owner sues for damages for the improver's use and
occupation of the land the improver can set off the value of
the improvement.

About three -fourths of the states have ameliorated the common
law rule by the enactment of "betterment statutes" which make
payment of compensation for the full value of the improvement a
condition of the owner's ability to recover the land. The owner
generally is given the option either to pay for the improvement
and recover possession or to sell the land to the improver at
its value excluding improvements. Usually no independent action
is given the improver in possession, although in some states
he may sue directly if he first gives up the land.

California, on the other hand, grants the improver only the
limited relief of set-off when the owner sues for damages and
the right to remove the improvement when this can be done. It

would seem to be unjust to take a valuable improvement from one
who built it in the good faith belief that the land was his and
give it to the owner as a complete windfall. Provision should
be made for a more equitable adjustment between the two innocent
parties.

Study No. 43: A study to determine whether the separate trial on
the issue of insanity in criminal cases should be abolished
or whether, if it is retained, evidence of the defendant's
mental condition should be admissible on the issue of
specific intent in the trial on the other pleas.

Section 1026 of the Penal Code provides that when a defendant
pleads not guilty by reason of insanity and also enters another
plea or pleas he shall be tried first on the other plea or pleas
and in such trial shall be conclusively presumed to have been sane
at the time the crime was committed. This provision was origimaly
interpreted by the Supreme Court to require exclusion of all evidence
of mental condition in the first trial, even though offered to show
that the defendant lacked the mental capacity to form the specific
intent required for the crime charged--e.g., first degree murder.
This interpretation was criticized on the ground that a defendant
might be so mentally defective as to be unable to form the specific
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intent required in certain crimes and yet not be so insane as to
prevail in the second trial on the defense of insanity. In
1949 the Supreme Court purported to modify somewhat its view of
the matter in People v. Wells. The court's opinion states that
evidence of the defendant's mental condition at the time of the
crime may be introduced in the first trial to show that the
defendant did not have the specific intent required for the
crime charged but not to show that he could not have had such
intent. This distinction does not seem to be a very meaningful
or workable one or to meet adequately the criticisms made of
the earlier interpretation adopted by the court. A study should
now be made to determine (1) whether the separate trial on the
defense of insanity should be abolished, with all issues in
the case being tried in a single proceeding or (2) if separate
trials are to be continued, whether Section 1026 should be
revised to provide that any competent evidence of the defendant's
mental condition shall be admissible on the first trial, the
jury being instructed to consider it only on the issue of
criminal intent.

Study No. 44: A study to determine whether partnerships and
unincorporated associations should be permitted to sue
in their common names and whether the lay relating to the
use of fictitious names should be revised.

Code of Civil Procedure Section 388 provides that when two or
more persons associated in any business transact such business
under a common name they may be sued by such common name.
However, such associates may not bring suit in the common name.
In the case of a partnership or association composed of many
individuals this results in en inordinately long caption on
the complaint and in extra expense in filing fees, neither of
which appears to be necessary or justified.

Sections 2466 to 2471 of the Civil Code also have a bearing
on the right of partnerships and unincorporated associations to
sue. These sections provide, inter that a partnership
doing business under a fictitious name cannot maintain suit on
certain causes of action unless it has filed a certificate
naming the members of the partnership, and that a new certificate
must be filed when there is a change in the membership. These
provisions, which have been held to be applicable to unincorporated
associations, impose a burden on partnerships and associations.

Study No. 45: A study to determine whether the law relating to
the doctrine of mutuality of remedy in suits for specific
performance should be revised.

Civil Code Section 3386 provides:

3366. Neither party to an obligation can be
compelled specifically to perform it, unless the
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other party thereto has performed, or is compellable
specifically to perform, everything to which
the former is entitled under the same obligationyr
either completely or nearly so, together with full
compensation for any want of entire performance.

Section 3386 states substantially the doctrine of mutuality
of remedy in suits for specific performance as it was originally
developed by the Court of Chancery. The doctrine has been
considerably modified in most American jurisdictions in more
recent times. Today it is not generally necessary, to obtain
a decree of specific performance, to show that the plaintiff's
obligation is specifically enforceable, so long as there is
reasonable assurance that plaintiff's performance will be forth-
coming when due. Such assurance may be provided by the plaintiff's
past conduct, or his economic interest in performing, or by grant-
ing a conditional decree or requiring the plaintiff to give security
for his performance.

Civil Code Section 3386 states a much more rigid rule. It is
true that Section 3386 is considerably ameliorated by Civil Code
Sections 3388, 3392, 3394 and 3423(5) and by court decisions
granting specific performance in cases which would fall within
a strict application of the doctrine of mutuality of remedy. On

the other hand, the mutuality requirement has in some cases been
applied strictly, with harsh results.

On the whole, the California decisions in terms of results may
not be far out of line with the more modern and enlightened view
as to mutuality of remedy. But insofar as they have reached
sensible results it has often been with difficulty and the result
has been inconsistent with a literal reading of Section 3386. And
not infrequently poor decisions have resulted. A study of the
requirement of mutuality of remedy in suits for specific performance
would, therefore, appear to be desirable.

Study No. 46: A study to determine whether the provisions of the
Penal Code relating to arson should be revised.

Definition of Arson. Chapter 1 of Title 13 of the Penal Code
(Sections 447a to 451a) is entitled "Arson." Section 447a makes
the burning of a dwelling -house or a related Wilaing punishable
by a prison sentence of two to twenty years. Section 4118a makes

the burning of any other building punishable by a prison sentence
of one to ten years. Section 449a makes the burning of personal
property, including a streetcar, railway car, ship, boat or other
water craft, automobile or other motor vehicle, punishable by a
sentence of one to three years. Thus, in general, California
follows the historical approach in defining arson, in which the
burning of a dwelling -house was made the most serious offense,
presumably because a greater risk to human life vas thought to
be involved. Yet in modern times the burning of other buildings,
such as a school, a theatre, or a church, or the burning of such
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personal property as a ship or a railway car often constitutes
a far graver threat to human life than the burning of a dwelling -
house. Some other states have, therefore, revised their arson
laws to correlate the penalty not with the type of building or
property burned hut with the risk to human life and with the
amount of property damage involved in a burning. A study should
be made to determine whether California should s4milptrly revise
Chapter 1 of Title 13 of the Penal Code.

Use of Term "Arson" in Statutes. When the term "arson" is
used in a penal or other statute, the question arises whether
that term includes only a violation of Penal Code Section 447a,
which alone labels the conduct which it proscribes as "arson,"
or whether it is also applicable to violations of Penal Code
Sections 448e, 449a, 450a and 451a, which define other felonies
related to the burning of property. For example, Penal Code
Section 189, defining degrees of murder, states that murder
committed during the perpetration of arson, or dUring attempted
arson, is murder in the first degree. There is nothing in that
section which stakes it clear what is meant by "arson." On the
other hand, Penal Code Section 644, concerning habitual criminals,
refers specifically to "arson as defined in Section 447a of this
code." On the basis of these enactments it could be argued that
"arson" is only that conduct which is proscribed by Section 447a.
Yet in In re Bramble the court held that a violation of Section
448a was "arson.' Thus, there is considerable doubt as to the
exact meaning of the term "arson" in relation to the conduct
proscribed by Penal Code Sections 448a, 449a, 450a, and 451a.

Study No. 47: A study to determine whether Civil Code Section
169b should be repealed or revised (modification of
contracts).

Section 1698 of the Civil Code, which provides that a contract
in writing nay be altered by a contract in writing or by an
executed oral agreement and not otherwise, might be repealed.
It frequently frustrates contractual intent. Moreover, two
avoidance techniques have been developed by the courts which
considerably limit its effectiveness. One technique is to hold
that a subsequent oral agreement modifying a written contract
is effective because it is executed, and performance by one party
only has been held sufficient to render the agreement executed.
The second technique is to hold that the subsequent oral agree-
ment rescinded the original obligations and substituted a new
contract, that this is not an "alteration" of the written con-
tract and, therefore, that Section 1698 is not applicable. These
techniques are not a satisfactory method of ameliorating the rule,
however, because it is necessary to have a lawsuit to determine
whether Section 1698 applies in a particular case.

If Section 1698 is to be retained, the question arises whether
it should apply to all contracts in writing, whether or not required
to be written by the statute of frauds or some other statute. It
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is presently held to apply to all contracts in writing and is
thus contrary to the common law rule and probably contrary to
the rule in all other states. This interpretation has been
criticized by both Williston and Corbin who suggest that the
language is the result of an inaccurate attempt to codify the
common law rule that contracts required to be in writing can
only be modified by a writing.

Study No. 49: A study to determine whether Section 7031 of the
Business and Professions Code, which precludes an un-
licensed contractor from bringing an action to recover
for work done, should be revised.

Section 7031 of the Business and Professions Code provides:

§ 7031. No person engaged in the business or
acting in the capacity of a contractor, may bring
or maintain any action in any court of this State
for the collection of compensation for the per-
formance of ahy act or contract for which a license
is required by this chapter without alleging and
proving that he was a duly licensed contractor at
all times during the performance of such act or
contract.

The effect of Section 7031 is to bar the affirmative assertion
of any right to compensation by an unlicensed contractor, whether
in an action on the illegal contract, for restitution, to foreclose
a mechanics' lien, or to enforce an arbitration award unless be
can show that he was duly licensed.

The courts have generally taken the position that Section 7031
requires a forfeiture and should be strictly construed. In fact,
in the majority of reported cases forfeiture appears to have been
avoided. One technique has been to find that the artisan is not
a "contractor" within the statute, but is merely an "employee."
But this device is restricted by detailed regulations of the
Contractor's State License Board governing qualifications for
licenses and the scope of the statutory requirements. Another
way around the statute has been to say that there vas "substantial"
compliance with its requirements. In addition, Section 7031 has
been held not to apply to a suit by an unlicensed subcontractor
against an unlicensed general contractor on the ground that the
act is aimed at the protection of the public, not of one contractor
against a subcontractor. Similarly, the statute does not bar a
suit by an unlicensed contractor against a supplier of construction
material. And the statute has been held not to apply when the con-
tractor is the defendant in the action.

But with all of these qualifications Section 7031 has a vide
area of application in which it operates to visit a forfeiture
upon the contractor and to give the other party a windfall.
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Many jurisdictions, taking into account such factors as moral
turpitude on both sides, statutory policy, public importance,
subservience of economic position) and the possible forfeiture
involved, allow restitution to an unlicensed person. But in
California, Section 7031 expressly forbids "any action" and
this prohibition of course includes restitution. The court can
weigh equities in the contractor's favor only where the contractor
is the defendant. If the contractor is asserting a claim, equities
generally recognized in other jurisdictions cannot be recognized
because of Section 7031.

Study No. 5D: A study to determine whether the law respecting
the rights of a lessor of property when it is abandoned
by the lessee should be revised.

Under the older common law, a lessor was regarded as having
conveyed away the entire term of years, and his only remedy upon
the lessee's abandonment of the premises was to leave the property
vacant and sue for the rent as it became due or to re-enter for
the limited purpose of preventing waste. If the lessor repossessed
the premises, the lease and the lessor's rights against the lessee
thereunder were held to be terminated on the theory that the
tenant had offered to surrender the premises and the lessor had
accepted.

In California the landlord can leave the premises vacant upon
abandonment and hold the lessee for the rent. The older rule in
California was, however) that if he repossessed the premises, there
was a surrender by operation of law and the landlord lost any
right to rent or damages against the lessee. More recently it
has been held by our courts that if the lessor re-enters or re -
lets, he can sue at the end of the term for damages measured by
the difference between the rent due under the original lease and
the amount recouped under the new lease.

Should the landlord not be given, however, the right to re-
enter and sue for damages at the time of abandonment? In some
states this has been allowed, with certain restrictions, even in
the absence of a clause in the lease. And it has been held in
many states that the landlord may enter as agent of the tenant
and re -lease for a period not longer than the original lease at
the best rent available. In this case, the courts have said, the
landlord has not accepted a surrender and may therefore sue for
damages. But this doctrine vas repudiated in California and it
is doubtful that it can be made available to the lessor without
legislative enactment.

Civil Code Section 3308 provides that the parties to a lease
may provide therein that if the lessee breaches any term of the
lease,

C
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the lessor shall thereupon be entitled to recover from the
lessee the worth at the time of such termination, of
the excess, if any, of the amount of rent and charges
equivalent to rent reserved in the lease for the
balance of the stated term or any shorter period of
time over the then reasonable rental value of the
premises for the same period.
The rights of the lessor under such agreement shall

be cumulative to all other rights or remedies. . . .

Thus the landlord is well protected in California if the lease so
provides. The question is whether he should be stmllyrrly protected
by statute when the lease does not so provide.

Study No. 51: A stud/ to determine whether a former wife, divorced
in an action in which the court did not have personal
jurisdiction over both parties, should be permitted to
maintain an action for support.

The California Supreme Court, after this study was authorized,
held that an ex parte divorce does not terminate the husband's
obligation to support his former wife. Hence, this study now
primarily involves the question of the procedure to be followed
to maintain an action for support after an ex parte divorce.

Study No. 52(L): A stud] to determine whether the doctrine of
sovereign immunity should be modified.

This is a legislative assignment (not authorized by the Legis-
lature on recommendation of the Commission).

The doctrine of governmental inimpnity--that a governmental
entity is not liable for injuries inflicted on other persons-
has long been generally accepted in this State. The constitu-
tional provision that suits may be brought against the State
"as shall be directed by law," does not authorize suit against
the State save where the Legislature has expressly so provided.
Nbreover, a statute permitting suit against the State merely
waives immunity from suit; it will not be construed to admit
liability nor waive any legal defense which the State may have
unless it contains express language to that effect.

The general rule in this State is that a governmental entity
is liable for damages resulting from negligence in its "proprietary"
activities. But such an entity is not liable for damages
resulting from negligence in its "governmental" activities
unless a statute assumes liability. An example of a statute
assuming liability for damages for "governmental" as well as
"proprietary" activities is the Vehicle Code which imposes
liability for negligent operation of motor vehicles on
governmental units.

The doctrine of sovereign immunity has been widely criticized.

-15-

MJN 0697



The distinction between "proprietary" and "governmental" functions
is uncertain as to its application in particular cases with the
consequence that it is productive of much litigation.

At the 1953 Conference of State Bar Delegates a resolution was
adopted favoring the abrogation of the doctrine of sovereign
immunity and appointing a committee to study the problem. The
committee's report, dated August 5, 1954, presents an excellent
preliminary analysis of the problem and recommends that ,the study
be carried forward.

Study No. 53(L): A study to determine whether personal injury
damages should be seyarate property.

This is a legislative assignment (not authorized by the
Legislature on recommendation of the Commission).

The study involves a consideration of Civil Code Section 163.5,
enacted in 1957. This statute contains a number of defects. The
general problem will require a consideration of the rule imputing
the negligence of one spouse to the other.

In this State the negligence of one spouse is imputed to the
other in any action when the judgment would be community property.
A judgment recovered by a spouse in a personal injury action
until the enactment of C.C. § 163.5 in 1957 was community property.
Thus, when one spouse sued for an injury caused by the combined
negligence of a third party and the other spouse, the contributory
negligence of the latter was imputed to the plaintiff, barring
recovery. The reason for the rule was said to be that it prevented
the negligent spouse from profiting, through his community interest
in the judgment, from his own wrong.

The State Bar has considered a number of proposals to change or
modify the former rule. These have included proposals that a
recovery for personal injury be made separate property (this was
the solution adopted in 1957 in C.C. § 163.5); that the recovery
not include damages for the loss of services by the negligent
spouse nor for expenses that would ordinarily be payable out of
community property; and that the elements of damage considered
personal to each spouse be made separate property.

Study No. 55(L): A study as to whether a trial court should have
the power to require, as a condition for denying a motion
for a new trial, that the party opposing the motion stipulate
to the entry of judgment for damages in excess of the damages
awarded by the jury.

This is a legislative assignment (not authorized by the Legislature
upon the recommendation of the Commission).

Study No. 57(L): A study to determine whether the laws relating
to bail should be revised.

This is a legislative assignment (not authorized by the Legislature
upon recommendation of the Commission).
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Study No. 59: A study to determine whether California statutes
relating to service of process by publication should be
revised in light of recent decisions of the United States
Supreme Court.

Two recent decisions by the United States Supreme Court have
placed new and substantial constitutional limitations on service
of process by publication in judicial proceedings. Theretofore,
it had generally been assumed that, at least in the case of
proceedings relating to real property, service by publication
meets the minimum standards of procedural due process prescribed
by the Fourteenth Amendment to the United States Constitution.
However, in Mullane v. Central Hanover Blank & Trust Co., decided
in 1950, the Supreme Court held unconstitutional a New York
statute which authorized service on interested parties by publica-
tion in connection with an accounting by the trustee of a common
trust fund under a procedure established by Section 100-c(12) of
the New York Banking Law. The Court stated that there is no
Justification for a statute authorizing resort to means less
likely than the mails to apprise persona whose names and addresses
are known of a pending action. Any doubt whether the rationale
of the Mullane decision would be applied by the Supreme Court to
cases involving real property was settled by Walker v. City of
Hutchinson, decided in 1956, which held that notice by publication
of an eminent domain proceeding to a land owner whose name vas
known to the condemning city was a violation of due process.

The practical consequence of the MUllane and Walker decisions
is that every state must now review its statutory provisions for
notice by publication to determine whether any of them fail to
measure up to the requirements of the Fourteenth Amendment. A
prel4rJeery study indicates that few, if any, California statutes
are questionable under these decisions, inasmuch as our statutes
generally provide for notice by mail to persons whose interests
and whereabouts are known. However, a comprehensive and detailed
study should be undertaken to be certain that all California
statutory provisions which may be affected by the Mullane and
Walker decisions are brought to light and that recommendations
are made to the Legislature for such changes, if any, as may be
necessary to bring the law of this State into conformity with
the requirements of the United States Constitution.

Study No. 60: A study to determine whether Section 1974 of the
Code of Civil Procedure should be reEealed or revised.

Section 1974 of the Code of Civil Procedure, enacted in 1872,
provides that no evidence is admissible to charge a person upon
a representation as to the credit of a third person unless the
representation, or some memorandum thereof, be in writing and
either subscribed by or in the handwriting of the party to be
charged. Section 1974 is open to the criticism cneeoel,y leveled
at statutes of frauds, that they shelter more frauds than they
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prevent. This result has been avoided by the courts to a consider-
able extent with respect to the original Statute of Frauds by
liberal construction of the Statute and by creating numerous ex-
ceptions to it. However, Section 1974 has been applied strictly
in California. For example, in Baron v. Tange an action in deceit
failed for want of a memorandum against a father who had deliberate-
ly misrepresented that his son vas the beneficiary of a large trust
and that part of the principal would be paid to him, thus inducing
the plaintiff to transfer a one-third interest in his business on
the son's note.

Only a few states have statutes similar to Section 1974. The
courts of some of these states have been more restrictive in apply-
ing the statute than has California. Thus, some courts have held
or said that the statute does not apply to misrepresentations made
with intention to defraud but fraudulent intent will not avoid
Section 1974. Again, some states hold the statute inapplicable
when the defendant had an interest in the action induced, but this
interpretation was rejected in Bank of America v. Western Constructors,
Inc. And in Carr v. Tatum the California court failed to apply
two limitations to Section 1974 which have been applied to similar
statutes elsewhere: (1) construing a particular statement to be a
misrepresentation concerning the value of property rather than one
as to the credit of a third person; (2) refusing to apply the
statute where there is a confidential relationship imposing a
duty of disclosure on the defendant. Indeed, the only reported
case in which Section 1974 has been held inapplicable was one where
the defendant had made the representation about a corporation which
was his alter ego, the court holding that the representation was
not one concerning a third person.

Section 1974 was repealed as a part of an omnibus revision of
the Code of Civil Procedure in 1901 but this act was held void for
unconstitutional defects in form.

Study No. 61: A study to determine whether the doctrine of election
of remedies should be abolished in cases where relief is
sought against different defendants.

Under the common law doctrine of election of remedies the choice
of one among two or more inconsistent remedies bars recourse to the
others. The doctrine is an aspect of the principle of res judicata,
its purpose being to effect economy of litigation and to prevent
harassment of a defendant through a series of actions, based on
different theories of liability, to obtain relief for a single

wrong. The common law doctrine has been applied in cases where
the injured party seeks relief first against one person and then
against another, although one of its principal justifications,
avoidance of successive actions against a single defendant, is in-
applicable to such a situation.

The doctrine of election of remedies has frequently been criticized.
In 1939 New York abolished the doctrine as applied to cases involving
different defendants, on the recommendation of its Law Revision
Commission.
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C The law of California with respect to the application of the
doctrine of election of remedies to different defendants is not
clear. Our courts have tended, in general, to apply the doctrine
only in estoppel situations-i.e., where the person asserting it
as a defense can show that he has been prejudiced by the way in
which the plaintiff has proceeded --and this limitation has been
recently applied in cases involving different defendants. In
other cases, application of the doctrine has been avoided by
holding that the remedies pursued against the different defendants
were not inconsistent. In still other cases which do not appear
to be distinguishable, however, the doctrine has been applied to
preclude a plaintiff from suing one person merely because he
had previously sued another. Since it is difficult to predict
the outcome of any particular case in this State today, legislation
to clarify and modernize our law on this subject would appear to
be desirable.
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Memorandum No. 19( 1961)

Subject: Study No. 34(1,) - Uniform Rules of Evidence
(Hearsay)

There is attached to this memorandum the Hearsay Article of the

URE as it has been revised to date. The following matters are noted

for your particular attention:

Rule 62(6)(a). The Commission deferred further considration of

this at the May meeting. It will be made the subject of a separate

memorandum.

Rule 63(3). As it now reads, this subdivision is ambiguous.

Whether it applies to testimony given at a former trial of the same

action or proceeding is uncertain. It says that it applies to

"testimony given under oath or affirmation as a witness in another

action or proceeding. . . ."

Section 1870(8) of the Code of Civil Procedure is the section of

the code that now permits the admission of former testimony. It states

that evidence may be given of the "testimony of a witness deceased, or

out of the jurisdiction, or unable to testify, given in a former action

between the same parties, relating to the same matter . ." The

language, "a former action between the same parties", has been construed

to apply to a former trial of the same action or proceeding in which it

is offered. (People v. Bird, 132 Cal. 261 (1901); Gates v. Pendleton,

71 C.A. 752 (1925), hg. den.) The language now recommended, "another
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action or proceeding," does not seem to be sufficiently different from

"a former action" to warrant a different result. However, to preclude

the possibility that the change from "former" to "another" will be

construed to compel a change in result, the staff recommends that

"former" be substituted for "another" and that the following language

be added at the end of Rule 63(3):

As used in this subdivision, "former action or proceeding"

includes not only another action or proceeding but also a former

hearing or trial of the same action or proceeding in which the

statement is offered."

If this suggestion is adopted, Rule 63(3) should be adjusted to

conform and would read as follows:

(3) Subject to the same limitations and objections as

though the declarant were testifying in person, testimony given

under oath or affirmation as a witness in [asether] a former

action or proceeding conducted by or under the supervision of a

court or other official agency having the power to determine

controversies or testimony in a deposition taken in compliance

with law in such an action or proceeding, but only if the judge

finds that the declarant is unavailable as a witness at the

hearing and that:

(a) Such testimony is offered against a party who offered

it in evidence on his own behalf in the [ether] former action

or proceeding or against the successor in interest of such party; or

(b) In a civil action or proceeding, the issue is such that

the party against whom the testimony was offered in the [ether)
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former action or proceeding had the right and opportunity for

cross-examination with an interest and motive similar to that

which the party against whom the testimony is offered has in the

action or proceeding in which the testimony is offered; or

(c) In a criminal action or proceeding, the party against

whom the testimony is offered was a party to the (+Aber] former

action or proceeding and had the right and opportunity for cross-

examination with an interest and motive similar to that which he

has in the action or proceeding in which the testimony is

offered except that the testimony given at a preliminary examina-

tion Re-tke-ether-aetiea-er-preeeeding) in an action or proceeding

other than the action or proceeding in which the testimony is

offered is not admissible.

As used in this subdivision, "former action or proceeding"

includes not only another action or proceeding but also a former

hearing or trial of the same action or proceeding in which the

statement is offered.

There are other problems in connection with this subdivision that

will be taken up in a subsequent memo concerning Rule 62(6)(a) and

penal Code Section 686. However, for the present, it should be pointed

out that there is a different standard for the admission of former

testimony in Penal Code Section 686. This need not concern the

Commission at the present time, for Penal Code Section 686 declares

a rule of confrontation, not a rule of hearsay. The defendant may

waive his right of confrontation and introduce evidence that is

admissible under the hearsay rule. But the fact that evidence is admissible
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as an exception to the hearsay rule does not necessarily make such evidence

admissible against the defendant in a criminal case, for such evidence

may be excluded under the confrontation rule. (See People v. Bird,

132 Cal. 261 (1901).)

Rule 63S13). The last paragraph of the Comment is language not

yet approved by the Commission.

Rule 63(15). The Comment to this subdivision has not been approved.

Rule 63(16). The present Health and Safety Code sections relating

to vital statistics are concerned with birth, fetal death, death or

marriage records. Hence, this subdivision has been revised to apply to

these types of records. The proposed language of the subdivision and

the proposed Comment have not been approved.

Rule 63117). The footnotes to the Comment and the last sentence

of the Comment have not been approved.

Rule 63(18)(19). The last sentences in the Comments have been

slightly revised.

Rule 63(20). The punctuation in the Comment has been revised to

carry out the scheme the Commission adopted in part at the May meeting.

Rule 63(21). This subdivision has been revised to carry out the

action of the Commission. Neither the subdivision nor the Comment have

been acted upon as yet. Consideration should be given to deleting the

last sentence of this subdivision. It adds nothing to the existing law

and is not appropriate for inclusion in the UBE Hearsay Article;

moreover, the Comment makes clear that the subdivision does not affect

the effect to be given to the Judgment.

Rule 63(22). Except for the first two sentences, the entire

Comment is new.
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C Rule 63(25). The last sentence of the Comment is new.

Rule 63(26a). This is a new subdivision created out of former

(26)(b)(ii).

Rule 63(28). The subdivision as revised has not been approved.

The Comment also has not been approved.

Rule 63(29). The second sentence of the Comment is new. The

second paragraph of the Comment has been rewritten.

Rule 63(30). The Comment has been revised to accomodate the

changes made in the subdivision at the May meeting.

Rule 63(31). Further consideration of this subdivision was

deferred at the May meeting. The staff suggests the changes in language

shown by strikeout and underline in the Comment as a way of resolving the

impasse that has developed.

Rule 64. The Comment needs to be approved.

Rule 65. The Comment has been revised.

Rule 66. The Comment has been revised to indicate that cases may

be found in which such evidence has been admitted.

Rule 66A. This is the former Rule 63k. Inasmuch as the

Commission decided that this would not be codified but would be included

as an uncodified section of the enactment, the staff believes that the

section is more appropriately located at the end of the URE article.

Slight modifications in the Comment have been made to accomodate the

revision.

ADJUSTMENTS AND REPEALS OF EXISTING STATUTES

In this portion of the recommendation, the code sections to be

repealed have been set forth verbatim. The Commission should now

-5-
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decide whether any changes are to be made in the form of the comments.

C.C.P. § 2016. The Commission should defer consideration of the

proposed revision until Rule 62(6)(a) is considered in detail.

C.C.P. § 2047. This revision was made to carry out the direction

of the Commission at the May meeting. The specific language and the

explanation have not been considered by the Commission.

Penal Code §§ 686, 1345 and 1362. These sections are set out here

so that the recommendation may be complete. Consideration of the

proposed revisions and the explanations, though, should be deferred

until Rule 62(6)(a) is considered in detail.

Respectfully submitted,

Joseph H. Harvey
Assistant Executive Secretary
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First Supplement to Memorandum No. 19.0.961)

Subject: Uniform Rules of Evidence (HEARSAY); RULE
62(6)(a)

At the May meeting of the Commission, concern was

expressed that Rule 62(6)(a) may defeat a privilege other-

wise provided by the URE privilege rules. Because of this

concern, no decision was made in regard to the staff's

recommended changes in C.C.P. § 2016 and Penal Code §§ 686,

1345 and 1362; for the Commission did not wish to substitute

the "unavailable as a witness" standard contained in Rule

62(6)(a) for the standards of unavailability contained in

the cited code sections unless it was sure that the

substitution would not permit the admission of privileged

information. This memorandum will discuss Rule 62(6)(a)

and how it will operate in relation to the various privileges

and hearsay exceptions.

Rule 62(6) defines the term "unavailable as a witness"

as it is used in certain URE hearsay exceptions. Subdivision

(6)(a) provides that a person is unavailable as a witness

if he is exempted from testifying concerning the matter to

which his statement is relevant on the ground of privilege.

A person must be "unavailable" within the meaning of

the defined phrase as a condition for the admissibility

of his out -of -court statement under the following exceptions

to the URE hearsay rule:
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C 1. Rule 63(3) - former testimony.

2. Rule 63(10) - declarations against interest.

3. Rule 63(12)(c) and (d) - statements relating to the

making or nature of the declarant's will, statements

of previous intent, plan, motive or design where

such mental state is itself an issue.

4. Rule 63(23) - statements concerning the declarant's

awn family history.

5. Rule 63(24) - statements concerning pedigree of

other members of declarant's family.

Rule 62(6)(a) probably will not be applied to any great

extent insofar as the exceptions numbered 3, 4 and 5, above,

are concerned. The declarants in those situations are

more than likely to be dead. However, there may be many

opportunities to apply the rule to permit admission of former

testimony and declarations against interest. Hence, this

memorandum will deal only with these exceptions. The

memorandum will consider the operation of 62(6) in relation to

the attorney -client privilege, the physician -patient and the

privilege against self-incrimination. From a consideration of

the operation of Rule 62(6)(a) in connection with these

privileges the Commission should be able to determine whether

Rule 62(6)(a) is a desirable provision.

Attorney -client privilege

Case 1. D is charged with the commission of a sex

offense against a child. D claims that the charge arises

out of mistaken identity and that X actually committed the

-2-
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offense. X has written a letter to Avaricious, a lawyer,

for advice as to his legal rights, stating in the letter that

he committed the offense. At the trial of D, X is called as

a witness, but X denies his guilt. X is then asked to tell

what he wrote to Avaricious. X invokes the attorney -client

privilege, and his claim of privilege is upheld. Avaricious,

too, is called, but X again invokes the privilege. Gumshoe,

a private detective, is then called. Gumshoe relates that he

rifled Avaricious* office and found the letter from X.

Objections on the grounds of hearsay and privilege. D argues

that the letter contains a declaration against penal interest

and is admissible under Rule 63(10) because X is unavailable

as a witness on the ground of privilege.

Ruling: Objection on the ground of privilege sustained.

Under the Uniform Rules -- Rule 26(2)(c)(ii) -- this ruling

is proper. The hearsay exception for declarations against

interest does not make such declarations admissible; the

exception declares that, if the declarant is unavailable

at the trial because of privilege, the declaration is not

inadmissible under the hearsay rule. Any other rule of

exclusion is still operative. Here, there is another rule

of exclusion. Rule 26 provides that the client has a

privilege to prevent "any person from disclosing the

communication if it came to the knowledge of such person '

(i) in the course of its transmittal between the client
(-

and the lawyer, or (ii) in a manner not reasonably to be

anticipated by the client . . . ." The communication

-3-
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C involved in the given case came to the knowledge of Gumshoe

in a proscribed manner; hence, X, the client, has a privilege

to prevent Gumshoe from disclosing the communication.

Case 2. Same case as in case 1. At the preliminary

hearing, Avaricious testifies that he saw a person resembling

D near the scene of the crime shortly before the crime was

committed. Under cross-examination at the preliminary hearing,

Avaricious -- having received no fee from X -- relates X's

confession; however, he explains that X's confession is not

credible because X is suffering from an emotional problem

that causes him to confess falsely to antisocial conduct.

X is not present at the hearing and does not consent to

Avaricious' testimony. At the trial, D seeks to introduce

the testimony of Avaricious at the preliminary hearing.

D claims the testimony is admissible as former testimony

under Rule 63(3) because Avaricious is now unavailable

as a witness on the ground of privilege, that the declaration

against interest of X to which Avaricious testified is

admissible under Rule 63(10) because X is unavailable

on the ground of privilege, and both such declarattns

are now admissible under Rule 66 (multiple hearsay). Objection

on the ground of privilege.

Ruling: Objection sustained. Under Rule 26(2)(c)(iii)

the ruling is proper. Here, again, there is a rule of

exclusion that prohibits the introduction of evidence that

r- is not inadmissible under Rule 63. Rule 26 provides that

the client has a privilege to prevent "any person from

-4-
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disclosing the communication if it came to the knowledge

of such person . . . (iii) as a result of a breach of the

lawyer -client relationship." The communication was revealed

at the preliminary hearing in violation of the lawyer -client

relationship despite the nonpayment of the fee (People v.

Singh, 123 C.A. 365 (1932)); hence, X, the client, has a

privilege to prevent anyone from disclosing what Avaricious said

concerning the communication at the preliminary hearing.

Physician -Patient

Case 3. D is also the defendant in a civil assault

case arising out of the same offense involved in Cases 1 and

2. X has also consulted Headshrinker, a psychiatrist,

in order to obtain psychiatric care and treatment so that

he can be cured of his propensity for antisocial conduct

of this sort. In order for Headshrinker to provide proper

treatment, X has revealed the offense in a written narrative

statement which he has given to Headshrinker. At the trial,

D calls X as a witness and asks X concerning his statements

to Headshrinker; but X invokes the physician -patient privilege.

Headshrinker, too, is prevented from testifying by a timely

invocation of the privilege. D then calls Gumshoe. Gumshoe

relates that he rifled Headshrinker's office and found X's

statement. D offers the statement in evidence. Objections

on the grounds of hearsay and privilege.

Ruling; Objections overruled. Under Uniform Rule 27,

the physician -patient privilege does not protect the patient

-5-
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against disclosure of communications by persons who obtained

knowledge or possession of the communication without the

knowledge or consent of the patient. Rule 27 permits the

patient to prevent disclosure of the communication by a

witness if the witness is (i) the patient himself, (ii)

the physician or (iii) "any other pezon who obtained know-

ledge or possession of the communication as the result of

an intentional breach of the physician's duty or non-

disclosure by the physician . . . Here, Gumshoe falls

within none of the categories. Hence, in his hands the

communication is not subject to the physician -patient

privilege. Under the Uniform Rules, the evidence is not

inadmissible hearsay. It is a declaration against penal

interest under Rule 63(10) and the declarant is unavailable

as a witness under Rule 62(6)(a) because of privilege.

It should be noted, though, that if 62(6)(a) were

deleted from the rules, the statement -- even though not

privileged -- would be inadmissible hearsay. If it is

undesirable from a policy standpoint to permit the introduc-

tion of this type of evidence, the staff suggests that the

privilege be broadened to protect it. But the evidence

should not be excluded by the hearsay rule, for it is just

as reliable as it would be if X had become unavailable because

he left the vicinity or because of insanity.

Case 4. In the criminal trial of D, Headshrinker is

called as a witness and asked about X's confession. Objections

on the grounds of hearsay and privilege.

-6-
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Ruling: Objections overruled. The physician -patient

privilege does not apply in a criminal case under either

the Uniform Rules or existing California law. However,

the statement is hearsay and does not fall within the

declaration against interest exception, for X is available

as a witness and has testified by denying the commission of

the offense. Nonetheless, the statement is admissible under

Rule 63(1) as a prior inconsistent statement which may be

received as proof of the truth of the matters stated.

Case 5. After D has been acquitted in the criminal

trial as a result of Headshrinker's testimony, the civil

action against D is brought to trial. D again calls Head-

shrinker to testify to X's confession. X, however, invokes

the physician -patient privilege and the court properly refuses

to permit Headshrinker to testify. D then offers Headshrinker's

testimony in the previous criminal action. Objections on

the grounds of hearsay and privilege.

Ruling: Objections overruled. As pointed out before,

the physician -patient privilege allows the patient to

prevent disclosure of a conftdential communication only

by (i) the patient himself, (ii) the physician or (iii)

"any other person who obtained knowledge or possession of the

communication as the result of an intentional breach of the

physician's duty of nondisclosure by the physician . ."

Headshrinker's prior testimony was not a breach of his duty

of nondisclosure, for he had no duty of nondisclosure in the

criminal case. The evidence here, whether in the form of

-7-
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testimony by a person who heard the former testimony or in

the form of an authenticated transcript, does not fall within

the proscribed categories. Therefore, it is not subject to

the privilege. The testimony is not inadmissible under the

hearsay rule, for it is admissible as former testimony under

Rule 63(3)(b),

Again, Headshrinker's former testimony would be in-

admissible as former testimony if Rule 62(6)(a) were deleted.

Even though not privileged, the evidence would be inadmissible

hearsay because Headshrinker is not "unavailable as a witness."

Again, if the Commission believes that it is desirable for

policy reasons to exclude this evidence, the staff believes

the privilege should be broadened. The evidence should not

be excluded by the hearsay rule. If D were fortunate and

Headshrinker were killed or if Headshrinker merely left

the jurisdiction, the former testimony would come in despite

X's assertion of privilege, for Headshrinker would clearly

be "unavailable." This evidence is no less reliable merely

because X can successfully invoke the physician -patient

privilege to prevent Headshrinker from testifying.

Self -Incrimination

Case 6. The facts are the same as in the foregoing

cases. But, when X is called at the criminal trial of D,

X refuses to testify on the ground of self-incrimination.

D calls Headshrinker to testify to X's confession. Objection

on the grounds of hearsay and privilege (physician -patient).

-8-
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Ruling: Objections overruled. The physician -patient

privilege is not applicable in criminal cases. The state-

ment is a declaration against penal interest and is admissible

under Rule 63(10) because X is unavailable as a witness on

the ground of privilege (self-incrimination).

If Rule 62(6)(a) were deleted, the statement would be

inadmissible hearsay because X is not "unavailable as a

witness." Peculiarly enough, if X had fled, that fact would

have been admissible to prove Ps guilt because that fact

is not hearsay; if X had denied his guilt, his confession

would have been admissible as an inconsistent statement

without regard to unavailability; and if X had merely

removed himself 150 miles -- beyond the courts's subpoena

power -- his confession would be admissible because he had

become "unavailable.° His prior confession is no less

trustworthy when he appears and refuses to talk than it

is when he refuses to come near enough so that he can be

compelled to appear. Therefore, the confession -- suilleot

to no privilege -- should not be excluded on the ground

of hearsay.

Conclusion

The foregoing examples are sufficient to show that

Rule 62(6)(a) does not operate to impair any of the privileges.

If the privilege is broad, like the attorney -client privilege,

(- the holder of the privilege is fully protected against
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disclosures by eavesdroppers and against disclosures in

violation of the confidential relationship. Nothing in

62(6)(a) impairs the protection given by the privilege.

It does not permit the introduction of any evidence protected

by the privilege. On the other hand, if the privilege is

narrow, 62(6)(a) will at times permit confidential communica-

tions to be introduced -- but only because the evidence

sought to be introduced is not within the privilege. In

these situations, the evidence will be admitted if the

declarant goes 150 miles away because the information is

not privileged; but, unless 62(6)(a) is approved, the same

unprivileged evidence will be excluded -- not on the ground

of privilege, but on the ground of hearsay -- if the declarant

appears at the trial and refuses to say anything.

The staff believes that 62(6)(a) declares a logical and

desirable standard for "unavailability" and that it should

be retained. If the protections provided by the privileges

are not broad enough, the privilege rules should be revised

to provide the protection desired.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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Second Supplement to Memorandum No. 19(1961)

Subject: Study No. 34(L)  Uniform Rules of EVidence (Hearsay -
Revised Rule 63(3); C.C.P. § 2016; P.C. §§ 666, 882,
1345, and 1362.)

This memorandum will consider the desirability of substituting the

"unavailable as a witness" standard of Revised Rule 62(6) and (7) for

the standards now set forth in C.C.P. § 2016. The memorandum will also

consider the desirability of amending Penal Code i§ 686, 1345, and 1362

to accommodate the Comnlissiores recommendations relating to hearsay.

In connection with the problems involved in these code sections,

Revised Rule 63(3) will also be considered, for there are still some

ambiguities left in that subdivision. Since the decisions to be male

in regard to Revised. Pule 63(3) may influence th2 decisions to be made

upon the other problems, Revised Rule 63(3) will be discussed first.

REVISED RULE 63(3)

The problem involved in Revised Rule 63(3) is whether a deposition

taken in a former action, but not introduced in evidence is the former

action, is admissible in the subsequent action. The prelienary

language of Revised Rule 63(3) states that it applies to "testimony

given under oath or affirmation as a witness ia another action or

proceeding . . or testimony in a deposition taken in compliance -with

law in such an action or proceeding ." This language seems to

imply that testimony in unintroduced depositions may be introduced in the

subsequent trial, for the term beginning 'testimony given uncle:: or..th . ."

C
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seems broad enough to include deposition testimony that is actimfly read

into evidence. However, paragraph (a) of Revised Rule 63(3) provides

that former testimony may be introduced if it "is offered against a

party who offered it in evidence on his own behalf in the other action . . .

or against (his] successor in interest." Unless a deposition is introduced

at the trial, the testimony taken in the deposition is not offered on

behalf of anyone. The witness in a deposition "'belongs' to neither

side." C.C.P. S 2016(f) provides "A party shall not be deemed to make

a person his own witness for any purpose by taking his deposition." A

deponent does become the witness of a party if the party introduces the

deposition in evidence. (C.C.P. § 2016(f).) Hence, it appears that

former testimony contained in deposition taken, but not introduced in

evidence, in another action may not be introduced in a subsequent action

under paragraph (a), for such evidence was not offered by anyone "on his

own behalf" in the former action. This result seems proper, though, for a

person does not vouch for the testimony in an unoffered deposition in

the same way that he does for evidence that he introduces at a trial.

Hence, no change is recommended in paragraph (a).

Paragraph (b) of Revised Rule 63(3) permits former testimony to be

introduced in a civil'action if "the issue is such that the party against

wham the testimony was offered in the other action or proceeding had the

right and opportunity for cross-examination" with a motive similar to

that which the party against whom the evidence is offered has. Because

of the reference to "party against when the testimony was offered", the

paragraph cannot be applied to testimony in a deposition if the deposition

was not offered in evidence. The deposition section itself, C.C.P. S 2016,
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does not liberalize the rule. It provides that the deposition may be used

in a different action when the first action is dismissed and the second

action involves the same parties, or their successors, and the same

subject matter. So far as other actions than the ones specifically

mentioned are concermd, § 2016(d) apparently leaves the ratter to the

general operation c,f th: hearsay rule.- Take this example:

An accident occurs between an automobile, driven by Hotrod,

and a Greyhound bus driven by Lushwell. Commuter, a passenger on

the bus, is injured. Hotrod begins an action against Greyhound

and Lushwell. Hotrod takes the deposition of Bystander who testifies

that the bus "was way over the white line" and that "the driver was

drunk." Greyhound settles with Hotrod, and his action never comes

to trial. Commuter then begins his action against Greyhound.

Bystander can no longer be found (his neighbors report that be left

on a round -the -world cruise as soon as Commuter's action was filed).

At the trial, Commuter offers Bystander's deposition. Objection on

the ground of hearsay.

Ruling: Objection sustained. Commuter offers to prove that

Greyhound financed Bystander's trip. Objection to the deposition

still sustained. The deposition is not admissible under C.C.P.

S 2016, for that section covers only (1) the action in which the

deposition is taken and, (2) if the action in which the deposition is

taken is dismissed, another action involving the same parties (or

their successors) and the same subject matter . Section 2016 does

not purport to cover the testimors~y-in-former-actions problem. The

deposition is not admissible under Revised Rule 63(3)(a) or (b)

-3-
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because it was never "offered" on behilf of or against anyone

in a previous action. The deposition is not admissible under

Revised Rule 63(3)(c), for that subdivision applies only to

crielne, actions or proceedings. The fact that Bystander is

unavailable, o: fact that Bystander is unav11:191,11 Pt the

instance of C.:eL:Lound, does not change the ruling!, for the

statement is nearqay under Rule 63 and falls within no exception.

In constrast with paragraphs (a) and CO, paragraph (c) of

Rule 63(3) does not require the deposition to have been offered in the

prior action. Thus, if in the given example Lushwell is prosecuted

for felony drunk driving, Bystander's deposition is no longer inadmissible

hearsay. This is because paragraph (c) merely requires that the party

against whom the testimony is offered have the right and opportunity

for cross-evemination in the former proceeding with a similar motive

to that which he has in the criminal proceeding. There is no requirement

that the deposition in the former action be offered on behalf of or

age last anyone. (it should be noted, however, that unless Pen. C. §

686 is amended, Revised Rule 63(3), insofar as it applies to criminal

proceedings, relates only to the right of the defendant to introduce

former testimony; for the prosecution is limited by the defendantts

right of confrontation under Pen. C. § 686. This will be discussed

more fully later.)

The Commission should also note that paragraph (c) apparently

forbids the introduction of testimony at the preliminary in a subsequent

action even though the evidence may have been introduced in the trial of

the former action. So far as existing law is concerned, it appears that

depositions taken in prior actions, but not offered in evidence in such

-4-

MJN 0721



C
actions, are admissible as former testimony in subsequent actions

between the same parties or their successors in interest under the

provisions of C.C.P. § 1870(8). (Briggs v. Briggs, 80 Cal. 253 (1889) .)

The Commission has tentatively determined to repeal C.C.P. § 1870(8) on

the grounds that it it superseded by Revised Rule 51(3),

Tbeipaations t-) be resolved by the Commission, then, are:

1. Should a deposition taken in a prior action, but not introduced

in evidence in such action, be admissible in a later civil action against

anyone who has a motive to cross-examine similar to that of any party

to the prior action?

If so, this may be accomplished by revising the first

portion of paragraph (b) to read. "(b) In a civil action or

proceeding, the issue is such that (the] a party (against-whaa

the-testtgasay-was-effersit-4a-the-sther) to the former action or

proceeding had the right and opportunity for cross-examination

with an interest and motive similar . . . ."

2. Should a deposition taken in a prior action, but not received

in evidence in such action, be admissible in a subsequent action only

if the party against wham the evidence is sought to be introduced was

a party to the former action?

If so, this may be accomplished by leaving paragraph (b)

as 10 .- applying only to introduced depositions -- and by

amending paragraph (c) to delete the "criminal action" limitation.

3. Should the testimony at a preliminary hearing in a prior criminal

action, if received in evidence in such action, be admissible in a

subsequent criminel action?

If so, this may be accompliahed by revising the exception
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MJN 0722



C

in paragraph (c) to read:. . . except that testimony given

at a preliminary examinationl. but not received in evidences

in the other action or proceeding is not admissible."

4. Should a deposition taken in a prior action, but not received

in evidence in such action, be intiOwtssible in a subsequent criminal

action?

If so, this may be accomplished by revising the exception

in paragraph (c) to read: ". . except that testimony given at

a preliminary hearing or in a deposition, but not received

in evidence, in the other action or proceeding is not admissible."

In considering the foregoing questions, the Commission should keep

in mind that, as Pen. C. § 686 now reads, Rule 63(3)(a) and (c) only

limits the matters that may be introduced by the defendant in a criminal

case. Under Penal Code § 686, the prosecution may not introduce former

testimony from any previous case. (See People v. Bird, 132 Cal. 261

(1901)4

Another problem involved in Revised Rule 63(3) relates to its

introductory language, "Subject to the same limitations and objections

as though the declarant were testifying in person. . . ." This

language indicates that the competency of the testimony is to be judged

as of the time it is offered in evidence. In Professor Chadbourn's

study, dated September 29, 1958, on "Whether Rules Which Disqualify

Certain Persons as Witnesses Also Disqualify Hearsay Declarants" he

indicates that certain rules of disqualification clearly apply only

as of the time that the former testimony was given. For Instance, the
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C disqualification for insanity or infancy is clearly determined as of

the time -that the former testimony was given. The applicable rule insofar

as the disqualification of a spouse is concerned is not so clear. 1

So far es thefted Man's Statute is concerned, the law is again

uncertain.2

1

2

In People v. Chadwick, 4 Cal. App 63 (1906), dtfendant was prosecuted
for forgery, his wife testifying without objection at the trial.
Defendant was then prosecuted for perjury in thp: first trial. The
transcript of his wife's testimony at the first trial was read without
objection in the second trial. Defendant invoked the spouse rule to
prevent the wife from testifying at the second trial. On appeal, the
District Court of Appeal, affirmed and stated the broad proposition
that the wife's prior testimony was admissible because the spouse
rule does not prevent the showing of admissible hearsay declarations
by the wife. The Supreme Court denied a hearing, but it commented that
the judgment of the District Court of Appeal was sneficiently supported
by the fact that no objection was raised to the introduction of the
transcript. The court also said that such portions of the transcript
as were needed to show the materiality of .the defendant's perjured
testimony were also admissible against him. The Chadwick case has
been cited since for its broad statement that the spore rule does
not prevent the introduction of admissible hearsay declarations by a
spouse (First National Bank v. De Moulinl 56 Ca2...App. 313 (1922)
People v. Peak, 66 Cal. App.2d 894(1944)); and several eases may be
found in which admissible hearsay has been held not to be excluded
by the spouse rule (e.a., People v. Swaile, 12 Cal. App. 192(1909)
(letter from defendant to wife containing confession admitted);
but no other case has been found involving the former testimony problem.

In Rose v. Southern Trust Company, 178 Cal., 500 (1918)i the Supreme
Court held that the deposition of a party and the testimony of a party
taken in a former action against the decedent while the decedent was
alive were inadmissible in an action to enforce a claim against the
estate even though former testimony of the decedent was also introduced.
The court relied in part upon Mitchell v. Haggenmeyer, 51 Cal. 108
(1875), which held that a deposition taken in the action against the
estate prior to the enactment of the Dead 16fan4s Statute was inadmissible
on the trial of the action after the enactment of the deadman's statute.
In McClenahan v. Keyes, 188 Cal. 574 (1922), the Supreme Court held
that a defendant executor waived therlead Meat; Statute by taking the
plaintiff's deposition, for a party must make his objections to the
competency of a witness at the time of the taking of the deposition.
These cases have not been overruled. However, in Kay v. Leventhal,
78 Cal. App. 293 (1926), a district court of appeal, without citation
of any authority, held that the deposition of a plaintiff taken while
the decedent was alive is admissible against the estate. The
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C The Commission may resolve the uncertainties in the existing law

by revising Rule 63(3) to indicate clearly the time when the competency

of the former testimony is to be determined. The staff recommends that

the more recent cases (see footnote 2) be followed and that the

competency of the former testimony be judged in all cases as of the

time the former testimony was given. Specific language to achieve this

result is not suggested. But the staff suggests that the policy question

be resolved so that appropriate changes maybe made upon revision of

Rule 63(3) to incorporate other suggested changes.

Supreme Court denied a hearing. McKee v. Lynch, 40 Cal. App.2d 216
(1940), followed Kay v. Leventhal, and the court pointed out that
the numerous authorities -- including Rose v. Southern Trust
Company -- holding that the plaintiff's deposition is not admissible
if it was taken during the decedent's life were cited and discussed
at length in the petition for a hearing presented to the Supreme
Court in Kay v. Leventhal. A hearing was also denied in the McKee
case. It was recently followed again in Hays v. Clark, 175 Cal.
App.2d 565 (1959). Thus, there are two inconsistent lines of authority
-- one established by the Supreme Court, the other by opinions of
the District Courts of Appeal which the Supreme Court has refused
to review. The scope of evidence to be excluded by the Dead Man's
Statute is, of course, a matter to be determined when the statute
is considered.
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C.C.P. § 2016

The question to be resolved in connection with this section is whether

the standard for unavailability as a condition for the introduction of a

deposition taken in the same action should be consistent with the standard

for unavailability as a condition for the introduction of testimony taken

in a prior action, i.e., whether the URB standard of unavailability should

be substituted for the standards for unavailability under C.C.P. § 2016.

"Unavailability" under C.C.P. § 2016 may be compared with "unavailability"

under Revised Rule 62(6) by the following table. Where unavailability is

relied on, the respective sections permit the testimony to be introduced

if the declarant is:

Rule 62(6) C.C.P. § 2016

(a) Privileged from
testifying about the matter

(b) Disqualified from
testifying to the matter

(C) Dead or unable to testify
because of physical or mental
illness.

(d) Absent beyond reach of court's
process and proponent could not
have secured his presence with
reasonable diligence.

(e) Absent end proponent does not
know and has been unable to
discover whereabouts with
reasonable diligence

No provision

No provision

(i) Dead; (iii) Uflablq to attend
or testify because of age, sick,-
ness, infirmity, or imprisonment.

(ii) Beyond 150 miles or out of
State, unless it appears proponent
procured the absence.

(iv) Absent and proponent has been
unable to procure attendance by
subpena

Revised Rule 62(7) provides that a declarant is not unavailable if any

of the listed conditions is due to the procurement or wrongdoing of the

proponent. There is no similar condition in C.C.B. § 2016 applicable to all

of the conditions listed.

-9-
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C.C.P. § 2016 also permits a deposition to be used when such excep-

tional circumstances exist as to make such use desirable. This provision

is not considered here because it is not a condition involving unavail-

ability.

It is apparent from the foregoing table that there is not a great

amount of difference between the standards except insofar as Revised

Rule 62(6) adds privilege and disqualification as grounds for unavail-

ability. To understand what the substitution of the URE standard would

mean, then, it is necessary to consider how the additional Revised Rule

62(6) grounds, - privilege and disqualification - would operate in

connection with C.C.P. § 2016.

In the First Supplement to Memorandum No. 19(1961), it vas pointed

out that Revised Rule 62(6)(a) does not permit privileged evidence to be

introduced. It only permits unprivileged evidence to be introduced which

would be introduced anyway if the declarant stayed at least 150 miles from

the court. The operation of Revised Rule 62(6) will be similar in relation

to C.C.F. § 2016. Take this example:

Self-incrimination. (This privilege is chosen because it is about

the only one that would not be waived by testifying in a deposition

anyway.)

p, a pedestrian, is struck by a green Buick while crossing

a street in a cross -walk. The automobile does not stop. P sues

D, alleging that D is the driver and that D failed to stop for a

red light. D denies committing the offense. D locates a witness,

W, who will testify at the trial that the ear involved had a

dented left rear fender and a license number beginning ZT . . .

-10-
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C D then locates X, the owner of a green Buick meeting W's

description, and takes his deposition. X, still thinking he is

in the clear, admits in the deposition that he owns a green Buick)

that it has a dented left rear fender, that its license number is

ZTC 335, and that he was driving it at the particular time involved.

At the trial, D calls W, then calls X. X, seeing that D has dis-

covered his complicity, invokes the privilege against self-

incrimination. D then offers X's deposition. Objection on the

ground of hearsay.

Ruling: Objection sustained. The testimony does not fall

within the declaration against penal interest exception, nor does

it fall within any other exception to the hearsay rule. The

witness is not "unavailable" as defined in C.C.P. § 2016, so the

testimony is not admissible under that section. Of course, the

judge might rule that "such exceptional circumstances exist as

to make it desirable . . . to allow the deposition to be used."

But, there is no assurance in Section 2016 that the judge will

so rule.

If the "unavailability" standards of Revised Rule 62(6) were

substituted, the evidence would be clearly admissible.

It should be noted that, if the action against D were a different

civil action than the one in which the deposition was taken, the deposition

would be admissible as former testimony under Revised Rule 63(3) because

the Rule 62 standard of unavailability is there used. However, if D were

prosecuted for the "hit -run," the deposition would not be admissible, for

under Revised Rule 63(3)(c) the party against whom the deposition is being
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offered - the prosecution - was not a party to the former proceeding. This

matter will be developed more fully in the discussion of Penal Code § 686.

So far as Revised Rule 62(6)(b) is concerned, the addition of

disqualification as a ground for unavailability under § 20/6 would

probably not change the existing law. The important thing to note is

that, when a deposition is introduced, objection may be made to the

deposition or any part of it for any reason which mould require the

exclusion of the evidence if the witness were then present and testify-

ing. (C.C.P. § 2016(3).) Hence, if the deposition of a witness is

inadmissible under the Dead Man's Statute, his deposition would remain

inadmissible for subdivision (e) would still remain in C.C.P. § 2016.

As pointed out previously, it is somewhat difficult to determine just

what the existing law is.

But in any event, it is unlikely that the substitution of Revised

Rule 62(6) will have any great effect on the existing law; for the

admissibility of depositions taken from witnesses who are incompetent at

the time of trial will depend upon the interpretation given by the Supreme

Court to the provision that such depositions are subject to any objection

which "for any reason . . . would require the exclusion of the evidence

if the witness were then present and testifying."

As the amendment to § 2016 recommended by the staff would not effect

any great change in the law, as the amendment would make the standards

for the admissibility of former testimony and depositions the same insofar

as these standards depend on unavailability, and as the amendment might,

in some cases, permit unprivileged and competent evidence to be introduced

Which now might be excluded, the staff recommends that § 2016 be amended

as indicated in the draft attached to Memorandum No. 19(1961).

-12-
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When the Commission considered Rule 63(3)) it assumed that the rule

would be applicable to prosecution and defendant alike. Hence, standards

were placed in the subdivision to protect the defendant's right of confronta-

tion. For instance, former testimony is admissible in a criminal case only

if the person against whom the evidence is offered was a party to the

former action; and testimony at a preliminary hearing of a previous action

is inadmissible. The Commission explained these requirements in the Comment

as protections for the defendant's right of confrontation and cross-

examination.

This assumption was not correct, however, and the carefully thought

out policies for protecting the defendant actually curtail the defendant's

rights. In People v. Bird, 132 Cal. 261 (1901), the Supreme Court pointed

out that Penal Code Section 686 prohibits the prosecution from introducing

former testimony except as provided in that section; but the defendant is

not restricted by Section 686 - he may introduce any former testimony

admissible under the general hearsay rule. Under Section 686, the prosecu-

tion may introduce only testimony taken at the preliminary hearing in the

same case, testimony in a deposition taken in the same case and testimony

given on a former trial of the same case. Insofar as the former testimony

exception is broader) it is a rule of evidence available only to the

defendant. As Section 686 has not been modified by the Commission,

Revised Rule 63(3)(c) prohibits only the defendant from introducing

testimony at a prior trial to which the prosecution was not a party and

prohibits only the defendant from introducing former testimony given at

the preliminary hearing of a different action.

If the Commission desires Revised Rule 63(3) to have the full meaning

that was intended when the Commission redrafted this subdivision) Penal

-14-
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Code § 686 should be amended to provide an exception for hearsay generally.

Then Buie 63(3) would be operative in criminal actions to the same extent

that other exceptions to the hearsay rule are operative. Such an amend-

ment would also be desirable as a declaration of the existing law insofar

as hearsay generally is concerned.

It was pointed out in the prior memorandum (No. 7 Supp. (1961))

that the second exception stated in Penal Code § 686 inaccurately states

the existing law. Section 686 provides that a deposition taken under

Section 882 may be read if the witness is dead, insane or cannot with

due diligence be found within the state. However, Penal Code § 882

provides that depositions taken under its provisions may be read, except

in cases of homicide, if the witness is unable to attend because of death,

insanity, sickness, or infirmity, or continued absence from the state.

Moreover, Penal Code § 686 does not provide for the reading of depositions

which are admissible under Penal Code §S 1345 and 1362. These contradic-

tions in the present statutory law should be corrected by substituting a

general reference to depositions that are admissible in criminal actions

for the present incorrect cross-reference to Penal Code § 882.

-15-
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C Penal Code § 1345 and 1362

The staff has previously suggested the substitution of a reference

to Rule 62 for the present standards of unavailability contained in

these sections. Section 1345 relates to depositions of witnesses who

may be unable to attend the trial. The section states that such

depositions may be read by either party if the witness is unable to

attend by reason of death, insanity, sickness, infirmity or continued

absence from the state. For practical purposes, the only change that

will be made by the substitution of the cross-reference to Rule 62 will

be to add privilege and disqualification as grounds of unavailability.

Take this example:

D is charged with manslaughter. D claims that X is the real

culprit. X is ill and in prison anyway, so he testifies in a

deposition that he in fact did commit the crime. The prosecution

doesn't believe X and goes ahead with D's trial. At the time of

trial, X has fully recovered and regrets having made his previous

statement. D calls X as a witness, but X invokes the privilege

against self-incrimination. D then offers the deposition.

Objection.

Ruling: Objection sustained. X is not unavailable as

defined in Section 1345 at the present time. If the Rule 62

definition of unavailability were substituted, the deposition

would be admissible just as it would be under existing law if

X had remained ill.

Section 1362 relates to depositions of material witnesses who are

out of the state. Such depositions may be taken only on application

of the defendant.
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The staff suggests the substitution of the Rule 62 definition of

unavailability so that the defendant may introduce the deposition

even though the witness actwilly attends the trial and invokes either

privilege or disqualification and refuses to testify.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary

-17-
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6/30/61

Second Supplement to Memorandum NO. 15(1961)

Subject: Continuation of Study of the Uniform Rules of Evidence.

Mr. Lawrence C. Baker, Chairman of the State Bar Committee to Consider

the Uniform Rules of Evi enure, forwarded to me a copy of the minutes of

the June 20, 1961 meeting of the Northern Section of the Committee. His

letter of transmittal stated: "Will you please take particular notice of

the last paragraph of these minutes."

The last paragraph of the minutes states:

At this point the Committee discussed the question of the
general direction which its work and that of the Law Revision
Commission had been taking. We have been at work for more than
three years during which many changes have been proposed by both
the Committee and the Law Revision Commission. These changes
may well deprive the so-called Uniform Law of any semblance of
uniformity with relation to the law as it may be adopted by
other states. This being so the question arises in the minds of
the Committee members as to the end which is sought here to be
achieved. Is our purpose merely to adopt a new code of evidence
for the State of California, and if that be so, is there a need
for such a code? Doubts were expressed as to such need. Is
our purpose to adopt a uniform law which will likewise be adopted
in other states with preservation of the principle of uniformity?
If the latter be the case, it would appear that our purpose has
failed and the question therefore arises as to whether there is
any point in continuing the study.

Although not listed on the agenda previously distributed to you, this

matter should be discussed at the July meeting of the Commission so that

Mr. Baker may be advised of the Commission's reaction to the view expressed

by the Northern Section of the State Bar Committee. I have already advised

Mr. Baker that the Commission will consider this matter at its July meeting.

BespectfUlly submitted,

John H. DeMouliy
Executive Secretary

MJN 0734



/lite(

C

C

C

Third Supplement to Memorandum No. 19(1961)

Subject: Study No. 34(L) - Uniform Rules of Evidence (Rule 63(10))

The Southern Section of the State Bar Committee has suggested

that the phrase "Except as against an accused in a criminal proceeding's

be added at the beginning of the subdivision. Its reasons are as

follows:

It seemed to the members of the Southern Section that in
the absence of language which would operate to prevent
subdivision (10) from applying to an accused in a crimin,0
proceeding, subdivision (10) would open a possible back
door that would let in the declarations of co-conspirators
without the safeguards that so carefully have been set up
in subdivision (9)(b). The specific evil that concerns
the Southern Section is that any statement made by a
conspirator in the course of conspiracy may be admissible
under subdivision (10) because it subjects the declarant
to the risk of prosecution, and yet admitting such
declarations under subdivision (10) would completely
circumvent the safeguards that have been set up in
subdivision (9).

The staff believes that the asenAmont suggested by the Southern

Section is too broad. There is merit to the Southern Section's

objection, however, and the defect can be corrected by a more modest

limitation such as "(10) Subject to the limitations of subdivision

(9)(b), . . ."

-1-

Respectfully submitted,

Joseph B. Harvey
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7/5161

FOurth Supplement to Wmorandam.No. 19(1961)

Subject: Study No. 34(L) - Uniform Rules of Evidence (Hearsay)
Rule 63(3)

- In Wmoiandum No. 19(1961) and the second supplement thereto, Rule

63(3) was discussed and several problems were pointed out. In this

memorandum, Rule 63(3) is revised to reflect the changes suggested in

the previous memoranda. To accommodate all of the suggested changes,

Rule 63(3) has been broken up into three subdivision -- one dealing with

former testimony introduced against the party who previously introduced

it, one dealing with former testimony from a declarant that a party

bad the opportunity to cross-examine on a previous occasion and one

dealing with former testimony from a declarant that another person had

an opportunity to cross-examine on a previous occasion. The text of the

three subdivisions may be considerably shortened if the terms "former

testimony" and "former action or proceeding" are defined. The staff

recommends that definitions of these terms be added to Rule 62. Although

the organization of Rule 63(3) has been substantially altered, the changes

in language are not drastic and are shown by strikeout and underline.

Following each subdivision, there is a comment indicating the reasons

for the language used. Attached to this memorandum on pink paper are

the revised rules and comments thereon as they will appear in the Commission's

recommendation if the staff recommendations are adopted.

The proposed revisions are as follows:

Rule 62. As used in Rules 62 through 66:

* * *

-1-
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(8) "Former testimony" means testimony given under oath or affirmation

as a witness in (anothep] a former action or proceeding conducted by or

under the supervision of a court or other official agency having the

power to determine controversies or testimony in a deposition taken

in compliance with law in such an action or proceeding.

COMMENT: This definition is that now stated in the preliminary
language of Rule 63(3). The alterations shown are changes from the
prelim arty language of Rule 63(3) as now approved. The language of
Rule 63(3) set forth above will be indicated by an omission (. . .)

in the text of the rules set forth below.

(9) "Former action or proceeding" means not only another action

or proceeding but also a former hearing or trial of the same action or

proceeding in which the hearing is being conducted.

COMMENT: This definiton is, in substance, that recommended by
the staff at pages 1-3 of Memorandum No. 19(1961). It clarifies the
status of former testimony given in the same action under Rule 63(3).
The term "the hearing" used in this definition appears in several
places in Rules 62-66 and is defined in the general TIRE definition
section, Rule 1, as follows: "The hearing, unless some other is
indicated by the context of the rule where the term is used, means
the hearing at which the question under a rule is raised, and not
some earlier or later hearing."

Evidence of a statement which is made other than by a

witness while testifying at the hearing and is offered to prove the truth

of the matter stated is hearsay evidence and is inadmissible except:

* * *

(3) Diabdeet-te-the-same-Ilmitatteas-aad-otheetteas-ae-theugh-the

dealarant-wepe-teatifying-ia-pepseal] Former testimony f. . ]rat -es -y)

if the judge finds that the declarant is unavailable as a witness at the

hearing and that (seek) the former testimony is offered against a party

who offered it in evidence on his own behalf in the former action or

proceeding or against the successor in interest of such party.
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COMMENT: This rule is now contained in Rule 63(3)(a). The omitted

language, which is indicated here by the deletion (. .), is the

language used to define "former testimony" in Rule 62(8), above. The
evidence involved here is not "subject to the same limitations and
objections as though the declarant were testifying in person" because
the evidence is offered against the person who previously offered it.
If the evidence is sufficiently competent to establish such person's
claim against another, he should not be heard to complain when another
uses such evidence to establish a claim against him.

(3s) Sdbject to Nks-same-lisdtailisses-amt-ebheetisas-as-thewgk-the-

46elaPast-were-testi#OREAR-Pewee117] any objection the party against

wham the former testimony is offered couIlhave taken and did not fail

to make at the time the former testimony was given, former testimony [. . .

'hut -slay] it the judge finds that the declarantis unavailable as a

witness at the hearing and that (ta,a-apAmisal-aatton-Qw-prosseting7) the

party against whom the testimony is offered was a party to the foltherJ

former action or proceeding and bad the right and opportunity for cross-

examination with an interest and motivesimilar to that which be has

at the hearing (a-tkm-aatisa-er-pamesediag-ia,whAsh-tbe-testimany-is

efferedl except that the testimony given at a preliminary examination, but

not received in evidence at the trial, in (tine-eCamal a criminal action

or proceeding other than the action or proceeding in which the testimony

is offered is not admissible under this subdivision.

COMMENT: This subdivision states in substance the rule now found
in Rule 63(3)(c). The criminA3 action limitation is removed so that the
subdivision may apply to all cases in which the evidence is offered against
a person who was a party to the former action.

The provision for objection has been related to the time the former
testimony was given. This is certainly the existing rule insofar as
objections going to the mental competency of the witness are concerned.
(See Chadbourn's study on "Whether rules which disqualify certain persons
as witnesses also disqualify hearsay declarants" dated September 29,
1958, pp. 4-5.) Whether this is the existing law insofar as objections
based upon the Dead Man's Statute are concerned is not clear, although
the later cases indicate that it is. (See Second Supplement to Memorandum

-3-
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No. 19(1961), note 2, page 7.) The proposed revision may change the
law insofar as objections based upon the spouse disqualification rule
are concerned, but here also the existing law is not clear. (See
Second Supplement to Memorandum No. 19(1961), note 1, page T.) The
objection provision has also been limited so that a party may not
raise objections that he failed to raise when the former testimony
was given. The word "taken" is used in the objection provision in
the same manner as it is used in Penal Code St. 1345 and 1362, which
provide for the admission of depositions in criminal actions,

Testimony in depositions taken, but not offered in evidence, in
former actions is admissible under this subdivision, for there ie no
requirement that the former testimony be offered for or against anyone
in the prior action. This appears to be existing law. (Briggs v. Briggs,
8o Cal. 253 (1889).)

Although evidence given at the prelirieery hearing of a different
criminal action is not admissible under this subdivision, the defendant
in a criminal action may introduce such evidence against the prosecution
under subdivision (3) above, and anyone may introduce such evidence in
a civil action under subdivision (3b) below.

(3b) Subject to (the-same-1imitatiees-sei-ebhset4eas-as-tksugh

tka-dash...ruse.testis}iag-ka-pepsae71 any objection the party against

whom the former testimony is offered could have taken at the time the

former testimony was given, former testimony f. . . bet-smy] if the

judge finds that the declarant is unavailable as a witness at the

bearings falai) that the former testimony is offered in a civil action

or proceeding or against the people in a criminal action or proceeding

and that the issue is such that (the-pasty-age&aat-wkam-the-teettimeay

was-sfeepsd-im-the-ethav) a party to the former action or proceeding

had the right and opportunity for cross-examination with an interest

and motive similar to that which the party against whom the testimony

is offered has at the hearing. ftn-the-action-or-proceeding-in-thtch-the

testieeey-ie-ofeeped]

COMMENT: This subdivision restates the rule now contained in Rule
63(3)(b). Under this revision, the former testimony with which it is
concerned may be introduced against the prosecution in a criminal proceeding.
Thus, as under existing law, the defendant has as much right to introduce

-4-
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evidence in a criminal proceeding as he does in a civil proceeding) for
the prosecution is not protected by any right of confrontation. (See

Second Supplement to Memorandum No. 19(1961) pp. 13-15.)

As under (3a), testimony in depositions taken, but not offered in
evidence) in a former action is admissible under this subdivision for there
is no requirement that such former testimony be offered for or against
anyone.

As the party against whom the testimony may be admitted under this
subdivision may not have been a party to the former action, he is given
the right to raise any objection to the former testimony that he could
have raised at the time the former testimony was given.

-5-

Respectfully submitted,

Joseph B. Harvey
Assistant Ehrecutive Secretary
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Rule 62

RULE 62. DEFIN/TIONS.

Rule 62. As used in (aule-63-andetts-exeeptisas-aradpie-the-fellevieg

ralesljEtules 62 through 66:

(1) "Statement" means not only an oral or written expression but also

non-verbal conduct of a person intended by him as a substitute for words in

expressing the matter stated.

"Declarant" is a person who makes a statement.

"Perceive" means acquire knowledge through one's [ewe] senses.

"Public [Ornstein officer or employee of a state or territory

of the United States* includes [an-effietal-ef-a-peittieal-subdAvistea-ef-

seen-state-ew-tervitery-aart-ef-a-mmeleipality4 an officer or employee of:

(a) This State or any county, city, district, authority, agency or

other political subdivision of this State.

(b) Any other state or territory of the United States or any public

entity in any other state or territory that is substantially equivalent to

the public entities included under paragraph (a) of this subdivision.

(5) "State" includes each of the United States and the District of

Columbia.

(44-)--11A-bus4aessU-as-usei-ts-exeeptisa-t134-shal.1-inelede-every-kini

ef-busisess7-prefessienreeeapattearealltag-er-eperatiea-ef-imstituateas7

whether-earned-ea-fer-prefit-se-astv]

1.§.1 [(79] Except as otherwise provided in subdivision (7) of this

rule, "unavailable as a witness" (taeludes-situatiess-where) means that the

[witness] declarant is:

-1-
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(a) Exempted on the ground of privilege from testifying concerning

the matter to which his statement is relevant. [7-er]

(b) Disqualified from testifying to the matter. [7-er]

(c) Dead or unable (*e-be-premest-er] to testify at the hearing

because of [death-er-them-existing] physical or mental illness. [7-er]

(d) Absent beyond the jurisdiction of the court to compel appearance

by its process and the proponent of his statement could not in the exercise

of reasonable diligence have secured the presence of the declarant at the

hearing. [7-ew4

(e) Absent from the [pisse-e] hearing [beeause] and the proponent

of his statement does not know and with reasonable diligence has been

unable to ascertain his whereabouts.

(7) For the purposes of subdivision (6) of this rule, [Put]

[witness] declarant is not unavailable as a witness:

(a) If the judge finds that [kis] the exemption, disqualification,

death, inability or absence of the declarant is due to the procurement or

wrongdoing of the proponent of his statement for the purpose of preventing

the [witness] declarant from attending or testifying [7] or [te-the

euipab1e-negieet-ef-swek-pariy7-es]

(b) If unavailability is claimed [under-elase-4d4-e-the-preeedieg

paragraph] because the declarant is absent beyond the jurisdiction of the

court to compel appearance by its process and the judge finds that the

deposition of the declarant could have been taken by the proponent by the

exercise of reasonable diligence and without undue hardship [7] or expense.

[and-that-tke-prebable-impestanee-es-tke-testimeny-is-suek-as-te-Awatity

the-expense-ef-taking-seek-aepesitielay]

-2-
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(8) "Former testimony" means testimony given prapr oath or affirmation

as a witness in a former action or proceeding conducted by or under the

supervision of a court or other official agency having the power to determine

controversies or testimony in a deposition taken in compliance with law in

such an action or proceeding.

(9) "Former action or proceeding" means not only another action or

proceeding but also a former hearing or trial of the same action or pro-

ceeding in which the hearing is being conducted.

COMMENT

This Rule defines terms used in Rules 62-66. The Rule as proposed

by the Commissioners on Uniform State Laws has been considerably revised

in form in the interest of clarity of statement.

The significance of the definition of "statement" contained in

URE 62(1) is discussed in the comment to the opening paragraph of Rule 63.

URE Rule 62(6) has been omitted because "a business" is used only in

subdivsions (13) and (14) of Rule 63 and the term is defined there.

Rule 62 defines the phrase "unavailable as a witness)" and this

phrase is used in URE Rules 62-66 to state the condition which must be

met whenever the admissibility of hearsay evidence is dependent upon the

present unavailability of the declarant to testify. The admissibility of

evidence under certain hearsay exceptions provided by existing California

law is also dependent upon the unavailability of the hearsay declarant to

testify. Rut the conditions constituting unavailability under existing

law vary from exception to exception without apparent reason. Under some

-3-
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exceptions the evidence is admissible if the declarant is dead; under

others, the evidence is admissible if the declarant is dead or inellnol

under others, the evidence is admissible if the declarant is absent from

the jurisdiction. For these varying standards of unavailability, Rule 62

substitutes a uniform standard.

The phrase "unavailable as a witness" as defined in Rule 62 includes,

in addition to cases where the declarant is physically unavailable (dead,

insane, or absent from the jurisdiction), situations in which the

declarant is legally unavailable (exempted from testifying on the ground

of privilege or disqualification). There would seem to be no valid

distinction between admitting the statements of a dead, insane or absent

declarant and admitting those of one who is legally not available to

testify. Of course, if the out -of -court declaration is itself privileged,

the fact that the declarant is unavailable to testify at the hearing on the

ground of privilege will not make the declaration admissible. The excep-

tions to the hearsay rule that are set forth in the subdivisions of Rule

63 do not declare that the evidence described is necessarily admissible.

They merely declare that such evidence is not inadmissible under the

hearsay rule. If there is some other rule of law -- such as privilege

which renders the evidence inadmissible, the court is not compelled to

admit the evidence merely because it falls within an exception to the

hearsay rule. Rule 62, therefore, will permit the introduction of

hearsay evidence where the declarant is unavailable because of privilege

only if the declaration itself is not privileged or inadmissible for some

other reason.
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Rule 62

The last clause of URE Rule 62 has been deleted by the Commission

for it adds nothing to the preceding language.

Subdivisions (8) and (9) have been added to permit convenient use

of the defined terms in the former testimony exceptions, Rule 63(3), (3a)

and (3b). The definition of former action or proceeding given in sub-

division (9) is the same as that given by the California courts to the

term "former action" contained in subdivision 8 of Code of Civil Procedure

Section 1870.

-5-
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Rule 63(3)

Subdivision (3): Testimony in Former Action or Proceeding.

(3) [Gtkieet-te the-sasie limitattens-asi -0=We:times as thee -the

deelatant-werestestifyieg-in-persear(a4-testimearin-the-feTm-ef-a

depesitieartakee-itk-eemattanee-with-the-law-ef-this-state-fer-ese-as

teetaeny- in- the- tta1- et- the -action- 4n-vhieh- ettend7 - or- 4 b- 41 -the

ludge-finds-tkat-the-deelaramt-tenviaavailable-as-a-vitness-at-the-hearings

testimeml-g*Yea-as-a-vitness-la-asether-aetien-er-in.,a-iepesities-takearin

eempliaaee-witk- law- te±-se- as -testimony- in- the- trial- st-another- aetiea7

wheer(i4-tke-testimeny-is-effered-agalest-a-pavty-wke-effere&-it-ierkis

eve-behalf-ea,.the-fetmer-eeeasienrer-against-tke-sueeesser-in interest

ef-ssek-party]-es-(it)-the-issae-is-evek-that-the-aiverse-party-sa-the

fermer-seeasies-kai-tke-right-and-eppertveity-fer-eress-examinatisa-with

an- interest-aM-aetne- siMlar- to- that-whieli- the- Mve9rse- party -has- in- the

aetien-in-visiek-tke-testimearis-efferedi] Former testimony if the judge

finds that the declarant is unavailable as a witness at the hearing and

that the former testimony is offered against a party who offered it in

evidence on his own behalf in the former action or proceeding or against

the successor in interest of such party.

COMMENT

The Commission recommends against the adoption of URE 63(3)(a). This

paragraph would make admissible as substantive evidence any deposition

taken "for use as testimony in the trial of the action in which it is

offered" without the necessity of showing the existence of any such special

-6-
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Rule 63(3)

circumstances as the unavailability of the deponent. In 1957 the Legislature

enacted a statute (C.C.P. §§ 2016 - 2035) dealing comprehensively with

discovery and the circumstances and conditions under which a deposition

may be used at the trial of the action in which the deposition is taken.

The provisions then enacted respecting admissibility of depositions are

narrower than URE 63(3)(a). The Commission believes that it would be unwise

to recommend substantive revision of the 1957 discovery legislation before

substantial experience has been had thereunder. Rule 63(32) and Rule 66A

will continue in effect the existing law relating to the use of a deposi-

tion as evidence at the trial of the action in which the deposition is taken.

Under existing law, the admissibility of depositions in other actions is

apparently governed by the former testimony exception to the hearsay rule

contained in subdivision 8 of Code of Civil Procedure Section 1870. Under

the Uniform Rules as revised by the Commission, the admissibility of

depositions in other actions will be governed by the former testimony

exception contained in subdivisions (3), (3a) and (3b) of Rule 63.

The Commission recommends a substantial modification of URE 63(3)(b).

URE 63(3)(b) as proposed by the Commissioners on Uniform State Laws has

two important preliminary qualifications of admissibility: (1) the declarant

must be unavailable as a witness and (2) the testimony is subject to the

same limitations and objections as though the declarant were testifying in

person. The Law Revision Commission recommends that the first qualifica-

tion be retained but that the second be substantially modified. Under the

Commission's modification, the extent to which former testimony is objec-

tionable depends upon whether the party against whom the evidence is

-7-
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introduced was a party to the former proceeding and, if so, whether he

permitted the evidence to be introduced at that time without objection.

To accommodate this revision, the Commission has proposed three subdivisions

dealing with former testimony: subdivision (3) which covers former

testimony which is offered against a person who previously offered the

testimony in his own behalf, subdivision (3a) which covers former testimony

which is offered against a person who had the right and opportunity to

cross-examine the declarant at the time the former testimony was given

and subdivision (3b) which covers former testimony which is offered

against a person whose motive for cross-examination is similar to that

of a person who had the right and opportunity to cross-examine the declarant

at the time the former testimony was given.

These provisions narrow the scope of the former testimony exception

to the hearsay rule which is proposed by the Commissioners on Uniform

State laws. At the same time, they go beyond existing California law

which admits testimony taken in another legal proceeding only if the

proceeding was a former action between the same parties or their predecessors

in interest, relating to the same matter, or was a former trial or a

preliminary hearing in the action or proceeding in which the testimony

is offered. The testimony is made admissible only in the quite limited

circumstances described in subdivisions (3), (3a) and (3b). The Commission

believes that with these limitations and safeguards it is better to admit

than to exclude the former testimony because it may in particular cases

be of critical importance to a just decision of the cause in which it is

offered.
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Rule 63(3)

Subdivision (3a): Testimony in Former Action or Proceeding.

(3a) Subject to any objection the party against whom the former

testimony is offered could have taken and did not fail to make at the

time the former testimony was given, former testimony if the judge

finds that the declarant is unavailable as a witness at the hearing and

that the party against whom the testimony is offered was a party to the

former action or proceeding and had the right and opportunity for cross-

examination with an interest and motive similar to that which he has

at the hearing except that testimony given at a preliminary examination,

but not received in evidence at the trial, in a criminal action or

proceeding other than the action or proceeding in which the testimony

is offered is not admissible under this subdivision.

CONCERT

This subdivision is discussed in the comment to subdivision (3).
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Rule 63(3)

Subdivision (3b): Testimony in Former Action or Proceeding.

(3b) Subject to any objection the party against whom the former

testimony is offered could have taken at the time the former testimony

was given, former testimony if the judge finds that the declarant is

unavailable as a witness at the hearing, that the former testimony is

offered in a civil action or proceeding or against the people in a

criminal action or proceeding and that the issue is such that a party

to the former action or proceeding had the right and opportunity for

cross-examination with an interest and motive similar to that which

the party against whom the testimony is offered has at the hearing.

COMFIT

This subdivision, together with subdivisions (3) and (3a), is

discussed in the comment to subdivision (3). Former testimony is admissible

in criminal cases under subdivision (3b) only against the prosecution.

This limitation has been made to preserve the right of the person accused

of crime to confront and cross-examine the witnesses against him. When a

person's life or liberty are at stake -- as they are in a criminal trial --

the Commission does not believe that the accused should be compelled to rely

on the sufficiency of prior cross-examination conducted on behalf of same

other person.
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7/12/61

Fifth Supplement to Memorandum No. 19(1961)

Attached as Tbrhibit I are the minutes of the meeting held on

June 10, 1961, by the Southern Section of the State Bar Committee to

Consider the Uniform Rules of Evidence.

An. examination of the minutes will disclose that some of the sub-

divisions of Rule 63 as previously approved by the Commission have now

been approved by both sections of the State Bar Committee. Some of these

subdivisions have been since redrafted by the Commission to improve the

form of the subdivisions. It is not suggested that these subdivisions

be reconsidered by the Commission. When the Commission completes its work

on the tentative recommendation on hearsay and sends it to the State Bar

Committee, the staff will advise the State Bar Committee on these changes.

The Southern Section notes the following matters in connection with

the proposed adjustments and repeals of existing code sections. These

should be considered by the Commission.

1. Both the Northern and Southern Sections believe that C.C.P.

§ 1849 should not be repealed. See Exhibit I, page 4. The Commission

recommends repeal of this section.

2. The Southern Section believes that the second sentence of

subdivision 5 of C.C.P. § 1870 should be retained. See Exhibit I, pages

5 and 6. The Commission recommends deletion of this sentence.

3. The Southern Section agrees with the Commission that C.C.P

-1-
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§ 1848 should be repealed. However, the Commission may want to revise

the comment under this section in the tentative recommendation in view

of the comment of the Southern Section concerning this section. See

Exhibit I, page 4.

-2-

Respectfully submitted,

John H. DeMoully

Executive Secretary
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EXHIBIT I

EKCERET FROM

MINUTES OF MEETING OF SOUTHERN SECTION OF STATE BAR COMMITTEE

TO CONSIDER UNIFORM RULES OF EVIDENCE

[June 10, 1961]

Rule 63, subdivision (20).

The Baker letter states that the Northern Section has voted to adopt

subdivision (20) as revised by the Law Revision Commission; that it does

not appear that the Southern Section has acted upon this proposal.

The records of the Southern Section differ from those of the North.

Our records show that prior to the joint meeting with the Law Revision

Commission on October 8, 1958, the full State Bar Committee bad disapproved

subdivision (20) of Rule 63 on the ground that, while a judgment of previous

conviction is relevant and probative, it is too prejudicial. At the 1958

joint meeting with the Commission, the State Bar Committee affirmed its

disapproval of subdivision (20).

The only formal record that the Southern Section has with respect to

action taken by the Northern Section on subdivision (20) is the record

contained in the minutes of the meeting of the Northern Section held on

April 23, 1958. Those minutes state as follows:

"After an extended discussion, the Committee voted to dis-

approve Subdivision (20) in toto. It is the Committee's belief

that the extension of the admissibility of proof of commission of

a felony which the Subdivision permits is undesirable because the

introduction of such evidence is always highly prejudicial to the

person who was so convicted and the Committee believes that the

countervailing argument of convenience is not sufficient to justify
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the introduction of evidence so prejudicial. In addition, under

the comparatively loose California practice, it's often not possible

to determine precisely what fact or facts was or were essential to

sustain a particular judgment of conviction of a felony."

Although W. Baker's letter dated March 16, 1961, to the Law Revision

Commission indicates that the Northern Section as presently constituted has

reconsidered and altered its former position, we are able to find no record

of when such reconsideration took place or of the Northern Section's reasons

for changing its position.

On the basis of this past record, the members of the Southern Section

again gave consideration to the desirability of approving subdivision (20)

in the form approved by the Commission. After reconsideration, the Southern

Section concluded that the previous position of the State Bar Committee was

sound; that evidence of a previous felony conviction is too prejudicial to

warrant admissibility as an exception to the hearsay rule, despite its

relevancy and probative value. Therefore, subdivision (20) was disapproved.

Rule 63, subdivision (23).

It was noted that the Northern Section, although agreeing that the

Commission's wording of subdivision (23) may be somewhat awkward, never-

theless has approved the Commission's draft of this subdivision.

Previously, the Southern Section had suggested that the word

"controversy" was too broad and might be construed as relating to non -legal

as well as legal controversies; that the language of the subdivision regarding

motive, etc. would have little practical application except as to the

matter of age: and that, logically, the question of whether there was an

existing controversy or a motive to misstate should go to weight rather

than to admissibility.
-2-
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After reconsideration, the Southern Section concluded that (i) since

the Northern Section and the Commission are in agreement as to the language

of this subdivision, the Southern Section should, for the sake of uniformity,

withdraw its earlier objections regarding language; (ii) since any rec-

ommendation that would make motive for misstatement a matter of weight rather

than admissibility would constitute a deviation from present California law

that would have little, if any, chance for legislative approval, the Southern

Section should withdraw its previous suggestion in that regard. The Southern

Section then approved the Commission's current redraft of subdivision (23).

Rule 63, subdivision (24).

The Southern Section voted to approve the Commission's redraft of

subdivision (24), for the same reasons that are given in support of the

action taken upon reconsideration of subdivision (23).

Rule 63, subdivision (32).

The Southern Section previously had approved the Law Revision Commission's

proposed new subdivision (32) but was of the opinion that since subdivisions

(1) through (32) of Rule 63 establish standards of admissibility rather

than inadmissibility, the wording of subdivision (32) should reflect this.

The Northern Section, while recognizing that there may be some theoretical

merit to the Southern Section's view, has indicated that it is content to

accept the Commission's wording.

Upon reconsideration, the Southern Section decided to approve the

Commission's draft of subdivision (20), but with the suggestion that two

minor changes in the Commission's language might improve the wording, The

changes suggested are shown by the underlined words in the following suggested
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C revised text:

"(32) Any hearsay evidence not made admissible by

subdivisions (1) through (31) of this rule

but declwred by other law of this State to be

admissible."

Repeal of sections of Code of Civil Procedure.

The Southern Section then considered the Commission's proposed

repeal of certain sections of the Code of Civil Procedure and its proposed

deletion of parts of other sections. The action taken by the Southern Section

with respect to each of the code sections considered is indicated below,

subject, of course, to the assumption that URE Rules 62-66, as revised,

become law.

C.C.P. § 1848: Proposed repeal of this section was approved,

despite the fact that Prof. Chadbourn does not recommend repeal

(he fails to comment at all) and despite the fact that the

section does not appear to have any particvlAr applicability

to the rules on hearsay. The members of the Southern Section

felt that C.C.P. § 1848 is so ambiguous and, on its face, so

idiotic that no useful purpose would be served by retaining it.

rt 4.11. C.C.P. § 18492 The Southern Section agreed with the Northern

Section that C.C.P. § 1849 should remain a part of our law

and should not be repealed; that the matters covered by § 1849

are not covered by anything in the hearsay rules as adopted by

the Commission.

C.C.P. § 1850: Proposed repeal of this section was approved.
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' C.C.P. § 1851: Proposed, repeal of this section was approved.

C

C.C.P. § 1852: Proposed repeal of this section was approved.

C.C.P. § 1853: Proposed repeal of this section was approved.

C.C.P. 1901: Proposed repeal of this section was approved.

- C.C.P. § 1905: Proposed repeal of this section was approved.

C.C.P. § 1906: Proposed repeal of this section was approved.

C.C.P. 190/: Proposed repeal of this section was approved.

C.C.P. § 1918: Proposed repeal of this section was approved.

- C.C.P. § 1919: Proposed repeal of this section was approved.

C.C.P. § 1920: Proposed repeal of this section was approved.

C.C.P. §1920a: Proposed repeal of this section was approved.

C.C.P. § 1921: Proposed repeal of this section was approved.

- C.C.P. § 1926: Proposed repeal of this section was approved.

C.C.P. § 1916: Proposed repeal of this section was approved.

- C.C.P. § 1946: Proposed repeal of this section was approved.

- C.C.P.AL1947: Proposed repeal of this section was approved.

C.C.P. §§ 1953e -1953h: Proposed repeal of these sections was

approved.

C.C.P. § 1870: With one exception, the Southern Section agreed

with the Commission that subdivision (2) through

(8), and subdivisions (11) and (13), of C.C.P

§ 1870 should be deleted. The exception is that

it seems to the Southern Section that the second

sentence of subdivision (5) should remain a

part of our law, although its language necessarily

would have to be modified somewhat. As far as
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the Southern Section has been able to determine,

the subject matter of the second sentence of

subdivision (5) is not covered in any of the

new hearsay rules. Prof. Chadbourn, in his study,

recommends that the second sentence of C.C.P.

§ 1870(5) should remain a part of our law.

1$1951.; Concurred in the recommendation made by the

Commission that C.C.S. § 1951 should be reconsidered

when the Uniform Rules relating to authentication

are considered.

C.C.P. § 2047: Approved the Commission's recommendation that the

first two sentences of this section be retained

and that the last sentence be deleted.
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