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Memorandum Wo 10 (1961)

Subject: Study No. 33{(L) - Uniform Rules of Evidence
{Hearsay Article)

Description of Attached Materisl. The attached material {green

pages) includes a draft of a letter of transmittal and a draft of a
tentative recommendastion on Article VIII of the Uniform Rules of
Evidence. This material incorporates the changes made by the
Commiseion at its February 1961 meeting.

The text of the reviged rules is set out in the form in which
the text was approved by the Commission except for a few minor
revisions hereinafter apecifically noted. DBelow the text of each
rule or subdivision of a rxrule is a comment. These comments have not
been epproved by the Commission.

We have made the changes in the text of the rules that were
adopted by the Commission at its February 1961 meeting. These
changes can be determined by an examination of the minutes of the
February meeting already distributed to you. We have revised the
comments to conform to these changes. If you noted defects in the
earlier version of the tentative recommendation it is suggested that
¥ou examine the gttached version to determine if the defect still
exists. Also, please read the attached version of the tentative
recommendation carefully because we have made a number of changes

from the earlier version.
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Motters Noted for Specisl Attention. FEach comment explalning

a rule or subdivision of & rule should, of course, be carefully
studied. In addition a number of matters are noted below for

speclal attention in connection with this tentative recommendation. .

Rule 63{30)

This subdivision has been revised sccording to the decision
of the Commission at its February 1961 meeting.

The State Bar Committee suggests that the subdivision be revised
to read as follows:

{30) Evidence of [sbatements-of] metters, other than

opinicns, which are of general interest to persons engaged in

an occupation, contained in a tabulation, list, directory,
register, [periediesl] or other published compilation [%e
preve-the-truth-ef-any-relevant-matber-ge-stasted ] if the
Judge finds that the [esmpilatiop-is-published-fer-use]

information 1s generally used and relied upon by persons

engaged in that occupation [ard-ig-gerewally-used-spd-relied

upen-by-them] for the same purpose or for purposes for which

the informetion is offered in evidence.
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The phrase "to prove the truth of any relevant matter so stated”
which the Bar has stricken in its suggestion is probably unnecessary, for
under the basic statement of Rule 63 the evidence is not hearsay if it is

not introduced for that purpose.

Rule 63(31)

The Bar Committee reports that its northern section approves of
the action of the Commission, but the scuthern section prefers the
original proposal contained in the URE with the following modifications:

(31) A published treatise, periodical or pamphlet on

& subject of history, science or art to prove the itruth of

s matter stated therein if the judge [4akes-judieial-netiea

or-a~witness-expert -in-the-subjeek-besbifies ) finds that the

treatise, periodical or pamphlet is & reliable authority in
the subject.
However, the southern section reports that, in the interest of
unenimity, it 1s willing to accept the action of the Commission and

the northern section.

Rule 63{32)

This subdivislon has been revised according to the decision of
the Commission et ite February 1961 meeting.

The nerthern section of the State Bar Committee has not considered
this addition to the Uniform Rules. The sourthern section believes

that the languege is inexact. It states that "any hearsay evidence

-3
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not admissible under subdivisions (1) through (31)}" indicates thst
these subdivisions state rules of inadmissibility. Actually, it is
Rule 63 that declares certain evidence is not admissible and sub-
divisions (1) through (31) merely declare that certain evidence is not
inadmissible, The southern section suggests the following revision
of subdivisien (32):

(32) Any hearsay evidence not edmissible under

[subdivisions-{i)-threugh-{3%)-ef] this Rule 63 but

declared by scme other law of this State to be admissible.

The revision suggested above is not technically accurate because
subdivision {32) will be a part of Rule 63 and will provide that the
hearssy rule does not preveni the admission of certain hesrssy evidence.

A technically accurate subdivision that will meet the objection of
the southern section is set out below:

{(32) Any hearsay evidence [nst-admissibie-under]

that does not fall within an exception provided by sub-

divisions (1) through (31) of this rule, but is declared

by some other law of this State to be admissible,
The changes shown above ;-ure directed to subdivision (32} as approved by
the Commission.

However, it is difficult to see why 1t is necessary to determine
that the hearsay sought to be introduced is insdmissible under Rule 63
before reliance may be placed on another law., The same result might
be achleved if the subdivision were revised to read:

{32) Hearsay evidence declared to be admissible by

any other law of this State,
ko
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This suggested revision has been incorporated in the tentative

recommendation.

Rule 63A,
Rule 63A was approved by the Commission in substantially the
foliowing form:
63A. Where hearsay evidence falls within an exception
provided by subdivisions {1} through (31) of the Rule 63 and
when such evidence is slso declared to be admissible by scme
law of this State other than such subdivision, such subdivision
shall not be construed to repeal such other law.

The northern section of the Bar Committee has not considered
this rule. The southern section has approved it.

The staff suggests that Rule 63A be revised to save other laws
both consistent and inconsistent with subdivisions (1) through (31)
of Rule 63. The following language is suggested:

63A. Where hearsay evidence is declared to be

admissible by any lew of this State, nothing in Rule 63

shall be construed to repeal such law.

This suggested revision hes been incorporated in the tentative
recomrendation.

This rule has been revised to insert the words “other than Rule 7"
according to the decision of the Commission at its Februsry 1961
meeting., The staff believes this addition is both unnecessary and

eonfusing.
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Rule 64,

The Bar Committec has agreed to the inclusiocn of a reference to
Rule 63(29) in this rule. But it reports that it is unsble to understand
the action of the Commiseion in deleting the references to subdivisions {16),
(17}, (18) and {19). As pointed out previously, there does seem to be
some inconsistency in this ection of the Commission. An originel official
record must be served under Rule 64, but a copy of the same record is
admissible without such service. A record of an action by a public official
mist be served under Rule 6L, but an official report of an action by someone
other than a public officiel 1s not subject to this requirement. Under Rule
63(15) a report of a marriage performed by a judge is insdmissible unleas
Rule 64 is complied with, but under Rule 63(16) a report of & merriage

performed by a minister is admissible without complying with Rule &l.

Rule 66.

The second varagraph of the proposed Law Revision Commission comment to
Rule 66 is not in accordance with Professor Chadbourn's apalysis of this Rule.
Professor Chedbcurn does not believe that the rule applies to any more than
"double hearsay.” His study on this rule raises the possibility that the
rule may be construed to exclude triple hearsay. The staff, however,
believes that multiple hearsay may be reached by repeated epplications of
Ruie 66. For instance, if former testimony {Rule 63(3)) 1s to an admission
{Rule 63(7)) and is scught to be proved by a properly authenticated copy
{Rule 63(17)) of the official report (Rule 63{15)) of such testimony, the
copy is within an exception and is not inadmissible on the ground that it
is offered to prove the official report of the testimony, for the official
report is within an exception. The official report is not inadmissible

on the ground that it relates priocr testimony, for the prior testimony is

b
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within an exception. The former testimony is pot inadmissible on the ground
thet it includes an admission, for the admission is within an exception.
However, if the Commission believes thet Rule 66 is not sufficlently
clear, the staff believes that 1t may be clarified by revising it to read
as follows:
Rule 66. A statement within the scope of an exception to
Rule 63 is not inadmissible on the ground that [3é-smeludes-a
siatesent-made-by~another-~deelerant~and-ig-offered-to-prove-the
trubh-of-she-ineluded- sbatenents-if-sueh-ineluded- statement-seif]

the evidence ¢f such statement is hearsay evidence if '_the henrsay

evidence of such statement consists of one or more statements

each of which meets the requirements of an exception to Rule 63.

Professor Chadbourn included in his study ancther suggested revision of
Rule 66 in order to solve the problem. However, he did not recommend its
approval becsuse he believed the courts would work cut the solution to the
problem without legislative guidance. His proposed revision is as follows:
66, A statement within the scope of an exception to
Rule 63 shall not be inadmissible on the ground that it
includes [a-statement-made-by-anesher-deeiarans] one or more

atatements Igy an sdditionsl declarant or declarants and is

offered to prove the truth of the included statement or
statements if such included statement [#6seif] meets or such

included statements meet the requirements of an exception or

excggtions -

H
i
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Adjustments snd Repesls of Existing Statutes

The adjustments and repeals set out in the draft of the tentative
recommendation are in accord with decisions previously made by the
Commission except as noted below.

C.C.P. Section 1951 has beern revised to conform it to Rule 63(19).
This is in accord with a previous decision by the Commission but the
Comulssion has never considered what changes should be made in Section
1951 to conform it to Rule 63(19).

C.C.P. Section 2047 has been revised to make it consistent with
Rule 63(1)(c) and to delete the last sentence which 1s superseded by
Rule 63(1){c). The Commission has never considered the gpecific revision
suggested in the draft of the tentative recommendsiion.

Additional adjustments of existing statutes will be recommended in

the Supplement to Memorandum No. 7{1961) (to be sent).

Respectfully submitted,

John H. DeMoully
Executive Secretary

B
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LEITER OF TRANSMITTAL

To HIB EXCELLENTY EDMITT &, BROWN

ggyernor of Califarnis

gnd to the temncrs of vie Legislature

The California Lavr Rrvision Commissica wes svtborizod by Resolutlon
Chaptar 42 of the satnbe. of 1655 to ma%e a studr to deteralne whether
the law of evridencn ehoulé be revised to con?orm e the Tmiform Rules of
Evidence draited by toe Hsticnal Crnference of Comiissioners cn Uniform
State Laws and approved by it at its 1653 annual confereunce.

The Commission Ferewith suomits a preliminary rerort containing its
tentgtive recommendat ion concerning Article VITI (Hearsay Evidence) of
the Uniform Rules of Bvidence and the rvegearch study pelating thereto prepared
by its researcu conmlibant, Professor James H. Chadbouna cf the School
of Law, University of Cal’fornis at Los Angeies. This report covers
the portion of thz Unifown Pules upon which prelimarary wavrX has been
completed by tro Commlssion. Other portlons of the Unifor: Rules will
be covered ia subsecuernt reports.

The tentative recommeniaticr of thke Law Revizica Comrrissinn
concerning Artlislie VITI of the Uniferm Rules of idvidence Jis belng
released at this *ire £3 that interested members o7 “he vench and ber
will have an conortuwiily Lo atudy the tentaliive recarreniation carefuldly
and glve the Commiceicn the bheaefit of their detailed couwents and

erlticisms. There compents zad eritiecisms will bs eoneilered by the

-1-
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Comuission in formulating its final recemmendation which will .over all of
the Uniform Rules of Evidence. Communications should be addrecsed to the
California Law Revision Commission, School of Law, Stanford, Celifornia.
The Commission wishes to acknowledge the very substantisl asgistance
it has received from its able and tireless research consultant, Professor
James H. Chadbourn, and from the Special State Bar Committee appointed to
study the Uniform Rules of Evidence: Mr. Joseph A. Ball, Chairman, Mr.

Laewrence C. Baker, Vice Chairman, Mr. Stenley A. Barker, Vice Chairman,

Southern Section, Mr. John B. Bates, Mr. Bryent M. Bernett, Mr, Warren M.

Christopher, Mr. Morse Erskine, Sr., Mr. William J. Hayes, Mr. Stuart L.
Kadison, Mr. Otto M. Kaus, Mr. Moses Lasky, Mr. Robert M. Hewell, Mr. Jesse
E. Nichols, Mr. W. Burleigh Pattee, Mr. Williem J. Schall, and Mr. J, E.

Simpson. [Note: Membership of State Bar Committee will be corrected to
reflect membership of Committee as of the date of publication. ]

Herman F. Selvin, Chairman

John R. McDenough, Jr., Vice Chairman

James &4, Ccbey, Member of the Senatle

Clark L. Bradley, Member of the Assembly

Joseph A. Ball

George G. Grover

She Sato

Vaing H. Spencer
Thomas E. Stanton, Jr.

Relpn N. Kleps, Leglslative Counsel, ex officlo

John H. DeMoully
Executive Secretary

July 1961
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TENTATIVE RECCMMENDATION OF THE CALIPCRNIA

LAV REVISION COMMISSION

THE UNIFCEM RULES OF EVIDENCE

Article VIII. Heargsy Dvidence

The Uniform Rules of Evidence (hereinafter sometimes designated as
"URE") were promulgated by the National Confarence of Comnissicners on
Uniform State laws in 1953.l In 1956 the Legislature authorized and
directed the Law Revision Commission to make a study to determine whether
the Uniform Rules of Evidence should be enacted in this State.

The Law Revision Commigsion has completed a cereful study
of Article VIII of the Uniform Rules of Evidence. This article,
consisting of Rules 62 through 66, relates to the admissibility of
hearsay evidence in proceedings conducted by or under the supervislon .
of a court. The tentative recommendastion of the Commission omn

Article VIII is set forth herein.

lA copy of & printed pamphlet containing the Uniform Rules of
Evidence may be obtained from the Nationel Conference of
Comissioners on Uniform State Laws, 1155 East Sixtieth Street,
Chicago 37, Illinois. The price of the pamphlet is 60 cents.
The Law Revision Cormission does not have copies of thie
pamphlet available for distribution.

-3-
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GENERAL SCHEME OF UNIFORM RULES OF EVIDENCE

The Commission's tentative recommendation on URE Rules G2+-06 must
be read in the context of the general scheme of the Uniform Iules of
Evidence, the esgence of which lies in Rule T:

Rule 7. General Abolition of Disqualifications and
Privileges of Witnesses, and of Exclusicnary Rules. Except
as otherwise provided in these Rules, (a) every person is
qualified to be a witness, and Eb) no person has & privilege
to refuse to be a witness, and (¢) no person is disgualified
to testify to any matter, and (d) no person has a privilege
to refuse to disclose any matter or to produce any object or
writing, end (&) no person has a privilege that another shall
not be a witness or shall not disclose any metter or shall
not produce any objlect or writing, and (f) all relevant
evidence iz admissible.

The explanatory comment of the Commissioners on Uniform State laws on
Rule 7 is as follows:

This rule is essential to the general policy and plen
of this work. It wipes the slate clean of all disqualifica-
tions of witnesses, privileges and limitations on the
admisgidbility of relevant evidence. Then harmony and
uniformity are achieved by writing back onto the slate the
limitations and exceptions desired. All of the other rules,
except the very few touching upon related matters or procedure,
revolve around and are limitations on and modifications of
Rule 7. Thie is not & new approach, It follows the pettern
of the A.L.I. Model Code of Evidence, which in turn was based
on the concept of Professor Thayer and others that all things
relevant or logically probative are prims facle admissible
unless limitaticns are imposed by another rule.

Thus g1l relevant hearsay would be admisgible under this
rule but for Rule 63 which barg hearsay generally, with
carefully specified exceptions.

Illegally acquired evidence may be inadmiasible on
constitutional grounds -- not because it is irrelevant. Any
constitutional questions which may arise are ipherent and
may, of course, be raiged independently of thisz rule.

( Emphasgis added )

With one important quslificetion, which is discussed in the copment

vhich follows it, the opening paragraph of URE Rule 63 states the basic

lpu
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common~law rule of the inadmissibility of extrajudicial decla: atiloms
offered to prove the truth of the matter stated -- i.e., "hearzay” evidence:

Rale 63. Hearsey Evidence Excluded -- Exceptiona.
Evidence of = statement which is made other thar vy a witness
while testifying at the hearing offered tc prove the truth of
the matter stated is hearsay evidence and inadmissible exceph:

Subdivisicns (i) tkrougn (31) of URE Rule 63 suoe n serles of exceptlons
to thg general rule of the inadmissibility of hecrsay evidence gtated in
the cpening paragreph of the Rule. The comment of the Commissiongrs on
Uniform State Laws on the general scheme of Rule 63 is as follows:

This rule follows Wigmore in defining hesrsay as an extre-
Judicial stetement which is offered to pycve the truth of the
matter stated . . . . The policy of the rule is to make all
hearsay, even though relevent, inadmissible except to the
extent that hearsay statements are admissible by the exceptions
under this rule. In no instance is an exception based solely
upon the idea of necessity arising from the fact of the
unavailability of the declarant as a witness . . . . The
traditional policy is mdhered to, namely that the probative
value of hearssy is not a mere matter of weight for the trier
of fact but that its baving any value at all depends primarily
upon the circumstances under which the statement was made. The
element of unevailsbility of the declarant or the fact that the
statement is the best evidence available i{s a factor in a very
limitad mmhexr £ w«itnations, but for the most part is a relatively
minoy factor or no factor at all. Most of the following exceptions
are the expressions of cormon law exceptions to the hearsay rule.
Where there is lack of uniformity among the states with respect to
a particular exception a serious effort has beern made to state the
rule which seems most sensible or which reflects the weight of
autherity . . . . The exceptions reflect some broadening of scope
&5 will be noted in the comments under the particular sections.
These changes not only have the support of experlence in long
usage in some areas dbut have the support of the best legal talent
in the field of evidence. Yet they are conservative changes and
represent a rational middle ground between the extremes of thought
and should be acceptable in any fact-finding tribunal, whether
Jury, Jjudge or administrative body.

By way of contrast to the systematic and comprehensive spproach of

the Uniform Rules relating ta hearsay evidence, the existing California
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law is both unsysteaztic and incomplete. Alttough this £7at2 hes numerous
statutory provisicns relating to hearsay evideprg, there is 0 statutory
definition of Larnregyy evidence. Nor are ik: ox si rg exeepitions w0 the
genersl ro7- tre’ boorsay evidence is inadmissiniz o lesrly stated as such.
Moreover, b= ~xirtinz rtatutes relating to bea-sav zre not systematically
compliled te facl .twls reference to them.

The Cramxlscicn wgproves the general schen= cf the Uniform Rules

relating %c hesr.ry ~vidence.

RE;ISION OF URE RULES 62-56

The Law Revision Commigsion tentatively recommends that URE Rules
62.66 be revieed as hereinefter indlcated. It will be seen that the
Cormission hes concluded that meny chenges should be made in Rules 62-66.
In some cases the suggested changes go only to language. In others,
however, they reflect a considerably different point of view on matters
of substance from that taken by the Commissioners on Uniform Stete Laws.
In virtually all such instances the rule proposed by the Law Revision
Commission is less liberal as to the admissibility of hearssy evidence
than that proposed by the Commissioners on Uniform State Jaws. Neverthe-
legs, the tentative recommendation of the Commission would make a
conelderably broeder range of hearsay evidence admissible in the courts
of this State than is preeently the case,

In the discussion which follows, the text of the Uniform Rule or 2
subdivision thereof is set forth as proposed by the Commissioners on
Uniform State Laws with the amendments tentatively recommended by the
Law Revision Commissicn shown in strike-cut and itelics. ZEach provision

1is followed by a comment of the law Revision Commission. Where the

-6~
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Commission has proposed & modification which relates only te the form

of the rule or the purpose of which is obvicus upon f£irst reading, oo
explanation of the Commission's revision is stated. In other cases

the remgons for the Iaw Revision Commission's disagreement with the
Commissioners on Uniform State laws are stated. For e detailed analysis
of the various rules, see the resesrch study prepared by the Commission's

resesxrch consultant.
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Rule 62

(34)

RULE 62, DEFINITIONS.

Rule 62. As used in {Rule-63-and-ite-oxsepbions~and-in

$he-fetlowing-rulesy ] Rules 62 through 663

{1) "Statement™ means not only an oral or written expression
but also non~verbal conduct of a person intended by him as a
substitute for words in expressing the matter stated.

(2} "Declarant" is a person who makes a statement.

{3) "Perceive™ means acquire knowledge through one's own

senses.

{4) "Public [@ffieiaiB] officer or employee of a state or
territory of the United States! includes; [ar-effieiail-ef-~a
poiibieal-gubdivision-ef-sueh-sbate-er~-terpritory-ard«of-a
Runieipalitye |

(a) In this State, an officer or employee of the State

or gf any county, city, district, authority, agency or other
political subdivision of the State.

{b) In other states and in territories of the United

States, an officer or employee of any public entity that is

substantially equivalent to those included under paragraph {a)

of this subdivigion.

{5) mState" includes each of the United States and the

District of Columbia.

8-
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Rule 62

[£69--YA-businegs-an~uped-in-exeopsion-£13)-ghall-inelude
every-kind-eof-businessy-professiony-cegupationy -ealling-op-cperation
of-ingtitubiengy-whether-earvied -en-for-prefit-or-nety |

(6) [£%}] Except as otherwise provided in subdivision (7) of

this rule, "unavaileble as a witness" includes situations where the
[witness] declarant is:

(a) Exempted on the ground of privilege from testifying concerning
the matter to which his statement is relevant. [y-e¥]

(b) Disqualified from testifying to the matter. [p-ez]

(¢) Dead or unable [te-be-presemt-e¥] to testify at the hearing
because of [desth-e»-then-existing] physical or mental illness. [y-e¥]

(d) Absent beyond the Jurisdiction of the court to compel
appesrance by its process. [y-er]

(e} Absent from the [pimee-ef] hearing [beesusel} and the pro-
penent of his statement does not know and with diligence has been unable
to ascertain hils vhereabouts.

(7} For the purposes of subdivision (6) of this rule, [Bus] a

[witness] declarant is not unavailable as a witness:
(a) If the judge finds that [his] the exemption, disqualification,

death, inability or absence of the declaran? is due to (1! the procurement

or wrongdoing of the proponent of his statement for the purpose of
preventing the [wismess] declarant from attending or testifying [y] or [%s]

(41) the culpsble act or neglect of such [persy] proponent; [;] or

-9-
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i

(b) If unavailability is claimed [urder-eiause-4d‘-ef

the-preseding-paragraph] because the declarant is gbsont bevond

the jurisdiction of the court to compel appearance by its process

and the judge finds that the deposition of the declarant could

have been taken by the proponent by the exercise of reascnable

diligence and without undue hardship {y] or_expense. [anmd-%hat
the-probable-importanes-of-sho-bosbinony-is-sush-ac-so-Jusbify

the-cxpense~of-saking-aueh-deopesitiony ]

COMMERT
This Rule defines terms used in Rules 62 - 66. The Rule as proposed
by the Commissioners on Uniform State Laws has been considerably revised
in form in the interest of clarity of statement and subdivision (6) thereof
has been cmitted because "a business" is used only in subdivisions{13) and

(14) of Rule 63 end the term is defined there.

=10~
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Rule 63

RULE 63. HEARSAY EVIDENCE EXCLUDED - EXCEPTIONS.

Opening Paragraph: General Rule Excluding Hearsay Bvidence.

Rule 63. Evidence of a statement which is made ether than
b a witness while testifying at the hearing offered to prove
the truth of the matter stated is hearsay evidence ard inadmissible

except:

COMMENT

This language, prior to the word "except,™ states the heargay pile
in its clasaicel form, with one gqualification: becausc the word #st: te went”
88 used herein is elsewhere defined (Rule €2{1)}to mean only oral or .witten
expression and assertive nonverbal conduct -- i.g., nonverbal condwst
intended by the actor es a substitute for words &4 expressing a mattgr »-
1t excludes from hearsay at least some types of monassertive conduct ghich
our courts today would probably regard as amountgng to extrajudicial
declarations and thus hearsay, e.z., the flight of X as evidence that he
comitted & crime, The Commission sgrees with t.ag dreftsmen of the URE
that evidence of nonassertive conduct should not §e regsrded as hearsay
for two ressons. First, such evidence, being nomgssertive, does not involve
the veracity of the declarant and one of the pringipal purposes of the
hearsay rule is to subject the veracity of the deglarant to cross-examination.
Second, there is freguently a guarantee of the tr gstworthinees of the
inference to be drawn from such nonassertive cond st in that the conduct

itgelf evidences the actor's own helief in and hen:e the truth of the

-11-

MJIN 0539,




Rule 63
matter inferred. To put the matter ancther way, in such cases zgtions
epeak louder then words.

The word "except" introduces 31 subdivisions which define
various exceptions to the hearsay rule. These and several additionsl

eubdivisions added by the Commission are commented upon individually below.
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Rule 63 {1)

Subdivision {1): Previous Statement of Trial Witness.

(1) [A-statemsnt-previcusly-made-by-a-poracn-whe-Lo-presens
at-the-hearing-and-avaiinble-fev-orocs-examinatisn-with-respeat
to~-the-stabomanb-and-tta-subjeatb-natbery-previded-bhe-g5abomens
worid-be-admiggible~sf-nade~-by~dealarans-white-testifying-as
a-wibtresss] When a person is a witness at the hearing, a

statement made by him, though not made at the hearing, is

admissible to prove the truth of the matter stated if the

statement would have been admissible if made by him while

testifying and the statement;

{a) Is inconsistent with his testimony at the hearing

and is offered in compliance with Rule 22: or

{b) Is offered after evidence of a prior inconsistent

statement or of a recent fabricgtion by the witness has been

received and the statement is one made before the glleged

inconsistent statement or fabrication and is consistent with

his testimony at the hearing: or

{(c) Concerns a matter as to which the witness has no

present recollection and is a writing which was made at a time

when the facts recorded in the writing actually occurred or

-13-
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Rule 63 (1)

at such other time when the facts recorded in the vriting were

fresh in the witness's memory and the writing was made (i) by

the witness himself or under his direction or (ii) by some

other person for the purpose of recording the wisness's state-

ment at the time it was made,

COi i ENT

The Commission recommends against adoption of Rule 63{1) af the URE,
vhich would make admissible any extrsjudicisl statement which wae made by
a declarant who is present at the hearing and availeble for cross-examination.
URE 63{1) would permit & party to put in his case through written gtatements
carefully prepared in his attorney's office, thue enabling him to p#esent
a smoothly coherent story which could often not be duplicated or dirset
examination of the declarant. FEven if the declarant were then called to
the stand by the adverse perty and cross-examined the net impact of hiw
testimony would often, the Commission believes, be considerably stronger
than it would have been had the witness's story been told on the stand in
its entirety. Inssmuch as the declarant is, bp definition, available to
testify in open court the Commission does not believe that so broad an
exception to the hearsay rule is warranted.

The Commission reccmmends, instead, that the present law respecting
the admissibility of out-of-court declarations of trial witnesses be
codified with some revisions. Accordingly, passgraph {2) restates the
present law respecting the admissibility of primr inconsistent statements

and paragraph (b) substantially restates the present law regarding the

14~
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(Rule 63(%}
admissibility of prior consistent statements except that in both instances
the extrajudicial declarastions are admitted es substantive evidence in the
cause rather then, as at the present, zolely to impeach the witness in ihe
case of prior inconsistent statements and, in the case of prior comsistent
statements, to rebut a charge of recent fabrication. The Commiesien
believes that it is not realistic to expect a jury to understand and apply
the subtle distinctions taken in the present law as to the purpases for
which the extrajudicial statements of a triel witness may and may not be
used. Moreover, when a perty needs to use a prior inconsistent statement
of a witness at the trial as necessary evidence in order to meke out his
prima facie case or his defense, he should be gble to use the statement as
substantive evidence. In many cases the prior inconsistent statewent is
more likely to be true than the testimony of the witness at the trial.

Paragrsph (c¢), which mskes admissible what iB usually referred to as
"past recollection recorded," makes no radical departure from existing law.
The langusge stating the circumstances under which such evidence may be
introduced, which the Commissicn believes provide gufficient safeguards of
the trustworthiness of such statements to warrant their admission into
evidence, is taken largely from snd embodies the substance of the language
of C.C.P. § 2047. There are, however, two substanmtive differences between
paraegraph (c) and existing California law:

First, our present law requires thaet a foundation be laid for the
admiseion of such evidence by showing (1) that the writing recording the
statenent was made by the witness or under his direction, {2} that the
writing was made at a time when the facts recarded in the writing actually
cceurred or at such other time when the facts were fresh in his memory
and (3) that the witness knows that the facts are correctly stated in the

writing. .On the other hand, under paragreph (c) the writing may be made
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Rule 63(1)

not only by the witness himself or under his direction but alsc by some other
person for the purpose of recording the witness's statement au the
time it was made. In addition, since thers is no requirement under paragraph
(c) that the witness himself know that the writing is a corrsct record of
hiz statemant, the testimony of the person who recorded the staiement may
be used *1 esteblish that the writing is a correct record of the statement.
The founda*ion regquirement of the present law excludes any rocord of a
declarant's siatement if the person recording the statement wae not acting
"under the direciion” of the declarant. Yet such a statement is trustworthy
if the declarant i1s available to testify that he made a true statement and
the person who recorded the statement is available to testify thet he
accurately recorded the statement.

Second, under paragraph {c) the document or other writing embhodying
the statement is edmissible while under the present law the declarant
reads the writing on the witness stand and it is not otherwise made a

part of the record.

«16-
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Rule 63 (2)

Subdivision (2); Affidavits; Depositions Taken in the Actjon;

Testimony at Preliminary Examination or Formey Irisl in

Criminal Action.

{2) {[Affidavite-te-bhe-oxbent-admissible-by- le-ctatutes

ef-this-ssatey] To the extent otherwise admissible under the

law of this State:
{a) Affidavits.
(b) Depositions taken in the action or procee: iz in which

they are offered.

{c) Testimony given by a witness at the prelimiuwy

examination in the criminal action or proceeding in wkggh,it

is offered.

{d) Testimony given by a witness at p former trial @€ the

criminal action or proceeding in which it is offered.

; COHMENT

Paragreph (=) embodies the substance of subdfvision (2) of the URE
Rule 63. Both simply preserve the existing law regpecting the pAmissibility
of affidavits which, being extrajudicial statements, are hearsay. The
Commnission is not sware of a.ny defects in or discagisfection with the
existing law on this subject.

Paragraph {b) preserves the existing law concegming the admissibility
of depositions taken in the action or proceeding ian ghich they are offered.
The Conmission recommends against the adoption of URE 63(3) Lasofar as it
would meke admissible as substantive evidence any dzposition “isken for

use a5 testimony in the trial of the action in whic. §t 1s offfered " without

~17-
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sl ( 2] )

Wi e

e e e o o iy s AgROLAd ChpounatARSes a
the nonavailability of the deponent. In 1957 the Legiflature gpacted
statute (C.0.P. §§ 2016~2035) dealing comprehensively ;rith discavery,

‘ncol s.ow provisions relating to the taking and admissibility of depositions
(c.c.P. § 2015 et seq.}. The provisions then enacted respecting admiseibility
of depositions are narrower than URE Rule 63{3). The Commissior b2.leves
that it would be unwise to recommend revision of the 1957 legislation at
this time, before substantial experience has been had thereunder.

Paragraph (c) preserves the existing law {Penal Code § 686) insofar
as it makes admissible in a criminal action testimony taken at the preliminary
exanination therein. There is no equivalent provision in the URE but there
is no indication that the draftsmen expressly intended Rule 63 to make such
evidence inadmiasible; rather, it would appear that the omission of en
exceptlon to the hearsay rule for such evidence weas an oversight.

Paragraph (d) preserves the existing law (Pepal Code § 686) inscfar
as it makes admissibls testimony given by a witness et a former trial of
the criminal action or proceceding in which it is offered. There is no
equivalent provision in the URE bui, sgain, this eppears to be Gue to oversight
rather than to deliberate omission.

Thia subdivision is merely a specific application of the principle
reflected in Rule 63{32) and Rule 63A that the Uniform Rules should not meke
inadmigeible heavsey evidence thet is admissible undex existing Salifornia

a2tatutes.

-18-
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Rule 63 (2a)

S]l‘ I ] [2 ]° T Il > E IJ E I- B cl ]
Parties.

(2a) In a civil action or proceeding, testimony of a

witness given in a former action_or proceeding between the

same parties or their predecessors in interest, relating to

the same matter, if the judge finds that the declarant is

unavailable as a witness. As used in this subdivision "former

action or proceeding"™ includes not only another action or pro-

ceeding but alsc a former hearing or trial of the same action

or proceediggrin which the statement is offered.

COMMENT

There is no equivelent provision in +he URE but its absence appears
to be due to oversight rather than deliberate ommission.

The proposed provision restates the existing law - C.C.P. § 1870(8)
as interpreted by the California courte - except that it will permit such
evidence to be introduced in & wider range of cases than does existing law
which conditions admissibility of testimony in & former action or prior
trial upon the witness's being decensed, oubt of the Jurisdiction or unable
to testify. "Unavailable as a witness" is defined in Rule 62 and includes,
in sddition to these cases, situstions in which the witness is exempted
from testifying on the ground of privilege or is disqualified from
testifying. The Commission perceives no reason why the general definition
of unavailability which 1t has recommended for the purpose of exceptions
to the hearsay rule should not be applicable here. There would seem to
be no valid distinction between admitting the tegstimony of a dead wiineas

and admitting that of one who 1s legally not available.
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Rule 63 (3)
Subdivision (3): Testimony in Another Action or Proceeding.

(3) [Subjeet-to-the-game~Limitabions-and-ebjeesions-as
thaugh—the—deei&raat;wepe-tes#i£ying-ia-persen,-{a}-teetihony
in-the~form-ef-a~deposibion-saken~in-gemplianee-with-thesdaw
c:-thig-sbabe-for-ube-as-bostinony-in-the-tpiat-of-tho-aebton
in-wkich-offoredq-or-{bl-if-the~judge-finda-thas~-tha-deslarant
ig-unavailable~as-a-witness-ab-bhe-hearingy~-bo6timeny-given
ac-a-wWitneses8-itn-anether~-aetion-or-in~-a~-deposibien-saken~in
sempiianee~-with-law-fer~-usa-as-bestineny-in-thea~riat-of-anether
aebieny-whon-{i}-the-testimony-i6-offorod-againet-a-parsy~-whe
efferod-it-in-his-ewn-bokalf-on-the-former-eesagiony-or-against
tho-8usscasor~in-4Rborosb-0f-cuch-part¥y-or-{ii}-the-icsue-is
8uoh-that-the-adverse~-pariy-on-the-forner-oecaston-had-she~right
and-eppe;tuaity-ien—epéss-examinatien-with-an-intepest-and
motive-simitar-te-that-which-tho-advense-party-has-in~tho-action

iR-which-the-testimony-is-offereds] Subject to the same

limitations and objections as though the declarant were testify-

ing in person, testimony given under oath or affirmation as a

Witness in another action or proceeding conducted by or under
the supervision of a court or other official agency having the

power to determine controversies or testimony taken by deposition

taken in compliance with law in such an action or proceeding,

but only if the judge finds that the declarant is unavailable

as a witness at the hearing and that:

a Such testimony is offered against t ho offered

it_in evidence on his own behalf in the other action or proceeding

- 20~
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Rule 63 (3)
or against the successor in interest of such party: or
{b) In a civil action or proceeding, the issue is gugh

that the adverse party in the other action or proceeding had

the right and gppqrtunitv for cross-examination with an interest

and motive similar to that which the adverse party has in the

action or proceeding in which the testimony is offered; or

In rimin ction or proceedin the present

defendant was a party to the other action or proceeding and

had the right and opportunity for cross-examination with an

interest and motive similar to that which he has in the action

or proceeding in which the testimony is offered except that the

testimony given at a preliminary examination in the other action

or_proceeding is not admissible.

COMMENT

This proposed provision is a modification of URE 63(3)(b). The
modification narrows the scope of the exception tc the hearsay rule which
is proposed by the Commissioners on Uniform State Laws. At the same time
‘this provision goes beyond existing California law which admiis testimony
taken in another legal proceeding only if the other proceeding wes a former
action between the same parties, relating to the same matier, or was a
former trial or a preliminary hearing in the action or proceeding in which
the testimony is offered.

There are two substantial preliminary qualifications of admissibility
in the proposed rule: {1} the declarant must be unavailable as & witnesas

and (2).the testimony is subject to the same limitations and objections as
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Rule 63 (3)

though the declarant were testifying in person. In addition, the testimony
is made admissible only in the quite limited circumstances described in
parag-aphs (8), (b) and {c). The Commission believes that with these
I'rititions and safeguards it is better to admit than to exclude the
fornme: testimony hecause it may in particular cases be of criticapl importance
to & ‘uet decision of the cause In which it is offered.

The reason for the deletion of URE 63{3Xa) is stated in the comment

to URE 63(2).

-00.
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Rule 63 {4)

Subdivision (4}: Contemporaneous and Spontaneous Statements.

(4) A statementy

ia} Which the judge finds was made while the deglarant wa:
porcniving the event or condition which the statement parrates,
describes or explainsi [5] or

{t) "hich the judge finds [was-made_wbile_the.decdarant
Was-uRder~the-s5rnss~-of~-a-nerveus-exeiteRens~eaused -by-ausk

perecpiieny-o¥ ] (i) purports to state what the declarant{gerceived

relating to an event or condition which the statement narmates,

describes or explains and (ii)} was made spontaneously while

the declarant was under the stress of a nervous excitement

caused by such perception.

[494--é£-%he-deelarant—ié—anavaélable-as-&-wisnessy-a
statement-narrating;-desepibing-ep-expLaining-an-e¥ens-or
eopdibien~whiek-tho-judge~finds-was-nade-by-bhe-deotarant-at
a—tima-when-thé-matter—haé-beea-?aeently-pereeiveé—bg-him
ané-whilte-hisg-resstiecetion-was-elteary-and-wag-Rade-+n-goad

faith~-priop-se-the-ecmmuenecnens-of-she-aesiens |
COMMENT

Paragraph (a) appears to go beyond existing law except to the extent
that statements of this character would be admitted by trial judges today
"as a part of the res gestae.” The Commission believes that there is an
adequate guarantee of the trustworthiness of such statements in the con-
temporanecusness of the declarant's perception of $he event and his narration

of it; in such a situation there is cbvicusly no problem of recollection
-23-
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and virtually no opportunity for fabrication.

Paragraph (b) is a codification of the existing exceptliow to the
hearsay rule which makes excited statements admissible, The raticmale
¢7 this exception is that the spontaneity of such statements an the
desiarant's state of mind at the time when they are made provils an adequate
guarantee of their trustworthiness.

After very considerable thought and discussion the Commissloa decided
to recommend against the enactment of URE 63{4)(c). Its decisiow wes
not an easy one to reach. Rule 63(4)(c) would make the statements with
vhich it is concerned admissible only when the declarant is unavillable
as a witness; hence its rejection will doubtless exclude the only &sailable
evidence in some cases where, 1f admitted and believed, such evidcnce
might have resulted in a different decision. The Commission was subgtentially
influenced in reaching its decision by the fact that Rule 63{4){c) wemld
meke routlnely taken statements of witnesgses in physical injury act’ ofis
admissible whenever such witnesses were, for any reason, unavailable
at the trial. Both the authorship {in the sense of reduction to writinys)
and the accuracy of such statements are open to considerable doubt. Morwover,
as such litigation and preparation therefor is routinely handied it seem#
iikely that defendants would far more ofien be in possession of statements
meeting the specifications of Rule 63(4)(c} than would plaintiffs and
it seems undesirable thus to weight the scales in a type of actlon which

is so predominent in our courts.
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Rule 63 (5)

Subdivision * Dvying Declarations.

{5} A statement by a person unavailable as a witness
because of his death if the judge finds that it was made vpon

Zhe ersonal knowledge of the declarant, under a sense of

impending death, voluntarily and in good faith and [while-she

deezarans-was-eoresious-ef-his-impending-deatbh-and-beliaved |

in the belief that there was no hope of his recovery, (4]

COMMENT

This is a broadened form of the well-established exception to the
hearsay rule which makes dying declarations admissibdle. The existing
law - C.C.P. § 1870(4).as interpreted by our courts makes such declarations
admissible cnly in criminal homocide actions and only when they relate
to the immediate cause of the declarant's death. The Commission believes
that the ratiocnale of the present exception--that men are not apt to lie in
the shadow of death--is as spplicable to eny other declarstion that a
dying men might make ae 1t 1s to & stabement regearding the imm~diate .
causE of his death. Moreover, it perceives no ratlonal basis for
differentiating, for the purpose of the admissibiliity of dying declérations,
between civil and criminal actions or among various types of criminal
actions.

The Commission has rearranged and restated the language relating to
the declarant's state of mind regarding the impendency of death, substituting
the language of C.C.P. § 1870(4) for that of the draftsmen of the URE. It

has also added the requirement that the statement be one mede upon the
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Rule 63 (5)
rersonsl knowledge of the declarant. The Commission's researc + consultant

suggests that the omission of this language from URE 63(5) wes probably
an oversight; in any event it seems desirable to make it clesr shat "double
hearsay" and the declarant's conjecture 28 to the matter in ques lon are

acs b sslible.

26~
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Rule 63 (6)

Subdivision (6): Confessions.

(6) [#n-a-eriminagl-presceding-as-againgt-she-aeausedy
a-previeus-statement-by-him-retabive-bo-the-effense-charged
o =3nd-gR1I¥-ifs-the~judge-finds~shab~-bhe-aooused vk ui -REkIRE
. w-8%ntement-was-seR0eious-and-was-8apable-ef-vadcret anaing
ieiy-sa2d-grd-didy-~and-that-he-was-net~induscd-te-tate-%30

“uitonont-{al-vador-oempuleien-en-by-infliobicp-or-Lascats-of

]

inflistien-ef-suffeping-upon-hil-er-arether;-er-by-pr ckongesd

[

iptoPregation-vRder-suek-eirounstanees-as-5o-rep 48 -the-ptata-
meps-iaveluRsary~op-{b}-by-threate~-er-premisor -3oneen 1kRE
aetieﬂ-%e—Ee-%aken-by-a-pablie-eﬁﬁiaial-with-peéepense—te
the-8vimey~tikelr-ts-cause-she~acsused-to-Haka-sash-a-agbatemens
falselys-and~made-by-a-porsen-whon-tha-aceused-raasenablyy
believed-to-havo~the-power-or-autherity-to-axesuta-the-cemos ]

In a criminal action or proceeding, as against the defencant,

a_previous statement by him relative to the offensc charged,

unless the judge finds pursuant to the preeedurzs _set forth

ir Rule & that the statement was made:

{(a} Under circumstances likely to causs the cefendant to

meke a false statement: or

{b) Under such circumstances that it is incarissilide

under_ the Constitution of the United States or the CTeastitution

of this State.

~27-
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Rule 63 (6)
COMMENT

This provision substantially restates the existing law gove.ning the
admiesibility of defendants' confessions and admissions in criminal actions
or proceedings. While the Commission has departed rather widely frcm the
langusge of URE 63(6), it is believed that paragraph (a) states a principle
which is not only broad enough to encompass all the situations covered by
URE 63{6) but has the sdditional virtue of covering as well analogous
eltuations which, though not within the letter of the more detailed
language proposed by the dreftsmen of the URE, are nevertheless within its
spirit.

Paragraph (b} is technically unnecessary since the statute could not
admit whaet the Constitutione of this State and of the United States exclude.
It seems desirable to state that proposition here, however, both for the sake
of completeness and to make it clear that the Commission has no thought
that the ILegislature, in enacting this provision, would be asserting that
the matter of the admissibility of the confessions and admissions of
defendants in criminal sctions and proceedings is a matter solely within

the competence of the ILegislature to determine.
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Rule 63 {7)
Subdivigion {7): Admissions by Parties,

(7) Except as provided in subdivision (6) of this mi le,
as against himself, a statement by a person who is a party to
the action or proceeding in his individual or [a] representative
capacity. [ard-if-the-labtery-whe-was-aebing-in-such-representa-
tive-capaeiby-in-meking-the-sbabemenssd

COMMENT '

In making extrajudicial statements of & party admiasible against him
this exception merely restates existing law. The first glause was added
by the Commission to make explicit what the draftsmen ¢f ¢he URE
undoubtedly intended, that admissions of a defenilant ia a ayiminal action
are governed by subdivision (6).

The Commission bas omitied the URE provisiom that an exigsjudicial
statement is admissible agalnst a party sued in & reprzsentatiwg capacity
only if the statement wes made by him while acting in such capeeity. The
basis of the admissions exception to the hearsay rule i3 that because the
statements are the declarant's own he floes not need to ¢ioss~examine.
Moreoever, the party has ample opportunity to deny, explgin or qualifw the
statement in the course of the proceeding. These considepptions appeesy
to the Commission to apply to any extrajudiciel statement mhde by one who
15 a party to a judicial actlon or proceeding in s represenﬂntrve capacity,
vhether or not the stateﬁent was madg in that capacity. More?wer, the
Commission believes thet more time wauld be spent in many cases in trying
to ascertain in what capacity a particular statement was made thewn could be
Justified by whatever validity the distinction meds by the draftsmen of

the URE might be thought to have.
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Rule 63 (8)
Subdivision {8): Authorized and Adoptive Admissions.

(8) As against a party, a statement}

(a} By 2 person authorized by the party to make &
statement or statements for him concerning the subject matter
of the statement; [-3~] or

(b) QOf which the party with knowledge of the content
thereof has, by words or other conduct, manifested his adoption

or his belief in its truth., [-3-]

COMMENT
This exception restates in substance the existing law with respect

to authorized and adoptive admissions.
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Rule 63 (9)

Subdivision (9}: Vicarious Admissions.

(9) As against a party, a statement which would he ade
missible if made by the declarant at the hearing if:
{a) The gtatement concerned a matter within the scope of

an agency or partnership or employment of the dec’aranc for the

party and was made before the termination of such relationship}
(5] or

(b) [the~parsy-and-the-deelarant-were-parsige:pasbing-in-a
piar-to-eemmit-a-erime~or-a-oivil-wrong-and-the-ssafienent-was
relevant-te-Bhe-plan—ep-iss-subéeet-master-and-was-ﬁade-Whi&e
the-plan-wag-in-exipbense-and-befere-ibs-compiete-cHePubion-op

ether-terminatieny ] The statement is that of a co-congpirator

of the party and {i) the statement was made vrior_to ghg_germiha-

tion of the conspiracy and in furtherance of the common object

thereof and (ii) the statement is offered after proof by

independent evidence of the existence of the conspiracy apd

that the declarant and the party were both parties to the

conspiracy at_the time the statement was made: or

{c} In a civil action or proceeding, one of the issues

between the party and the proponent of the evidence of the
statement is a legal 1liability of the declarant, and the

statement tends to establish that liability, [$]

COMMENT
URE 63(8){a) makes authorized extrajudicial statements admiseibl@s
Paragraph {9)}{a) goes beyond this, meking admissible against a party

specified unauthorized extrajudicisl stetements off an agent, partner &
-31-
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Rule 63 (9)
employee. A statement is admitted under paragraph (a), howe.er, cnly if

it would be sdmissible 1f made by the declaramt at the hearitg whereas
no such Jimitation is spplicable to authorized admissions. T a practical
scope of paragreph (a) is quite limited. If the declarant iz .haveilable
at the trisl, the self-inculpatory statements which 1t covers wndd be
edmissible under URE 63{10) beceuse they would be against the &=clarant's
inteqrest. Where the declarant is a witness at the trial, man cther
stayements covered by paragraph (a) would be admissible es inc@ﬁsistent
statements under URE §3(1). Thus, paragraph {a) has independent signifi-
cance only as to self-exculpatory statements of agents, partners and
employees who o not testify at the trial as to mafjters within the scope
of the agenqy,‘partnership or employment. One justification for this
narrov exceptlon is that because of the relationship which existed at

the time the statement was made it is unliXely that it would have hegn
made unless &t were ¢rue. Another is that the exigtence of the relation-
ship makes 4t highly likely that the party will be able to make an ade-
guate invegligation of the statement without having to. resort 1o ¢ross-
examinatio®d of the declarant in open court.

Paregraph {a) is more liberal than ths existing Cslifornis law
-+C.C.P. Bectiom 1870(5)--in two respects. First, undar existing law
the statement of the apfent, partner or empltyee cannot be wsed to prove
the existence #f the ayency, partnership or employment; the existence of
the relaticnship must e shown by independenl evidence, éjs?,ﬂtestimnnx
of the declspant or snother. On the other hand, paragraph e} does not
require indgpendent grocf of the sgency, parduership or emplgyment ,and
in some capes the declarant's statement might itself establisk the fact
that the pelstionship existed. However, Bulbe 8 might be interpreted to

;32‘
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Rule 63(9,
require independent proof of the relationship. Rule 8 is smbiguous and has
not yet been acted upon by the Commission. Second, paregraph (a) will
permit admission of not only statements made in the scops of the agency but
alsc statements which do not themselves fall within the scxpe of the
agency but which concern matters within the scope of the afency.

Under existing California law only the former statements ar: admissible,

Paragraph (b) relates to the admissibility of hearsay ctatements
of co-conspirators against each other. The Commission has gubstituted
for the provision proposed by the Commissioners on Uniform State Laws
language which restates existing California law as found irn t'ection
1870(6) of the Code of Civil Procedure. The Commission believes that
the more liberal URE rule of admissibility would be unfair to gyiminal
defendants in many cases.

Paragraph (c) restates in substance tha existing Californic ,.aw,
which is found in Section 1851 of the Code of Civil Procedure, excypt
that paragraph {c) limits this exception to the hearsay rule to civil
actions or proceedinga. Most cases falling wiphin this exception would
also be covered by URE 63{10) which mekes admiesible dacfarations
against interest. However, to be admissible under UE &3{10) the
statement must have been against the declarart's ink .resft when made
vwhereas this requirement is not stated in payagreph .¢i, I@rewer, the
gtatement is admissible under paragraph (c) irrespectire 4f the availa-
bility of the declarant whereas under revised Rule 63(1>) tha statement

is admissible only if the declerant is wfvellable &5 a witpess.

-33-
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Rule 63 (10)

Subdivision (10): Declarations Against Interest.

(10} [Subjeet-te-the-limitations-ef-exeepbien-{di;] If

the declarant is not a party tec the action or prcceeding and

is unavailable as a witness and if the judge finds taat the

declarant had sufficient knowledge of the subiject, a statement

which the judge finds was at the time of the [assertien]
statement so far contrary to the declarant's pecuniary or
proprietary interest or so far subjected him to civil or criminal
liability or so¢ far rendered invalid a claim by him against
another or created such risk of making him an object of hatred,
ridicule or social disapproval in the community that a reason-
able man in his position would not have made tHe statement

unless he believed it to be true. [3]

COMMENT

Insofar as this subdivision mekes admissible s statement which was
agalnst the declarant's pecuniary or proprietary interest when made, it
restates in subsatence the common-law rule relating to declarations against
interest except that the common-law rule is applicable only when the
declarant is dead. The California rule on declarations against interest,
which 1s embodied in Sections 1853, 1870{4) and 1946 of the Code of Civil
Procedure, is perhaps somewhat narrower in scope theg the commcn-law rule.

The Jjustifications for themgqggon-law exception are necessity, the
declarant being dead, and trustworthiness in that men do not ordinarily
make false statements magainst their peeuniary or oroprietary interest.

The Commission believes that these Justifications are sound and that they
-3k
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Rule 63 (10)
apply equally to the provielons of subdivision {10) which brerden the

commmn-law exeeption. Unavallability for other causes than death creates
as great a necessity to admit the statement. Men are no more likely to
make false statements unreasonably subjecting themselves to civil or
criminal liability, rendering their claims invalid, or subjectirz them-
gselves to hatred, ridicule or social disapproval than they are to make
felse statemenis ageinst thelr pecuniary or proprietary interest.

The Comnission has departed from URE 63(10) by (1) limiting subdi-
vision (10) to nonperty declarants {incidentally making the cross
reference to exception (6) unneceesary); (2) writing into it the commop-
law requirement that the declarant have personal knowledge of the subject
ard (3) conditioning admissibility on the unavailability of the declarant.
With these limitations subdivision {10) states a .desirable exception to

the hearsey rule.
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Rule 63(11)

Subdivision (11): Voterts Statements.

[ {21} L-gbabenent~-by-a-vobep-goneerning-his- cuatifisnbipns

te-vebe~op-the-faet-er-eentenk-ef-his-vobtoy )

COMMENT
The Commission declines to recommend URE 63(11) which woul 1 meke
admissible an extrajudicial statement "by & voter concerning his qualificr.
tions to vote or the fact or content of his vote."” The Commission 18 not
convinced either that there is any pressing necesesity for such an
exception or that there 15 a sufficient gusrantee of the trustwgrthiness
of such extrgjudicial statements to warrant an exception to the hearsay

mle for them.
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Subdivision {12}: Statements of Physical or Mental Conditi mm o
Declarant. .
(12) Unless the judge finds it was made in bad faith, & statement cf:
{a) The declarant's [{a)] then existing state of minc, c¢mstln or
physical sensation, including statements of intent, plen, m-bive, design,
mental feeling, pain and bodily healih, bul not including remory or
belief to prove the fact remembered or belleved, when such 4 mental or
physical condition is In issue or is relevant to prove or i:plain acts
or conduct of the declarant. [y-er]

{(b) The declarant's previous symptons, pain or physiceal sensatign,

made to a physician consulted for treatmant or for diagnosis with a viey
to treatment, and relevant to an issue of declarant's bodily eondition.
[$+] or

(¢) The declarant that he has or has not made & will, op a wiil of

a particular purport, or has or has not revoked his will.

COMMENT

Paragraphs (a) and {c) restate existing Californias lasw in substance.
Paragraph {c) is, of couxse, subject to the %rovisions of Sections 350
and 351 of the Probate (Code which relate to fhe estabiishmest of the
content of a lost or destroyed will.

Paragraph {b) states a new exception to the hearsay rule. While testi-
mony may ncow be given relating to extra,jwiici.@.l statements of fthe type de-
scribed, it is received solely as the basis figr an expert's opimion and not
as substantive evidence. The Commission belie¢wes that the circumetances in
which such statements are made provide a sufffcient guarantee of their

trustworthiness to justify sdmitting them gs g exception to the hearsgay rule.
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63(12})

The provision that & statement covered by subdivision (12) 1 not
admiseible if the Jjudge finds that it was made in bad faith i: a Cesirable
safeguard. It is not believed 4o be more restrictive than the d4i:cusiion
prezen’ Ly siven to the trial Judge insofar as stetements rovar >l br ooa-

» N
grep:. 1. aie concerned.

-38-
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Rule €3{13)

Subdivigion (13}: Business Records.

{13) [Writirgs-effered-as-memergnda~or-reeords-of-aetsr
seRdibions-or-events-to-prove-the-faoss-gtated-shereiny~2£-5he
ﬁuége-£inés-thab—they-we?e-maée-ia-the-rsgulap-eeupse-gﬁ—a
business~at-ew-abont-the-time-of-the~ack;-oondition-oMW -oMent
veoordedy-and-that-the-seurees-of-informabien-from-whig = §ade
ard-the-Method-and-oireunsbanees-of-theip-preparabien-dh:a@nsueh

as-be-indieate-sheir-trustwerthinesss] A writing offere‘_gi_.g

record of an act, condition or event if the gustodian o;tothgr

qualified witness testifies to its identity and the mode 'i#¥E§

preparation and if the judge finds that it was made in the

regular course of a business, at or near the time of the aﬂ{i

condition or event, and that the sources of infapmation, meﬁhgﬂ

and time of preparation were such as to indicate lps trust-

worthiness. As used in this paragraph, "a businesiﬂ includes

every kind of business, profession, occupation, calling or opersg-
¥ +

tion of institutions, whether carried on for profit g not.

COMMENT
This is the "business records" exception to the hearsay mile as
stated Iin language taken from the Uniform Business Records as Erldque Ast
vhich was adopted in California in 1941 (Sections 1953e - 1953h 6f th!iﬂode
of Civil Procedure} rather than the slightly different language nqw prqposed

by the Commissioners on Uniform State Laws. I thege is any diffeyence {p

-39-
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% ¢19)
substance between the two provisione, the Commission believes fﬁﬂt
it is preferable to continue with existing law which appéatq to smve
provided an adequate business records exception to the hearway ruls
for nearly 20 years. This subdivision does not, however, imclude the
lanzuage of Section 1953f.5 of the Code of Civil Procedure bigeause
that section irnadequately attempts to make explicit the liberal case-
law rule that the Uniform Act permits admission of records kept undexr
any kind of bookkeeping system, whether original or coples, and
whether in book, card, locseleaf or other form. The Ccpmission h‘é
concluded that the case=law rule iz satisfactory end that Section
1953€¢.5 may have the unintended effect of limiting the fEOViBiOHS of

the Uniform Act.

N To W
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Rule 63( L&)

Bubdivision (14): Absence of Entry in Business Records.

(14) Evidence of the sbsence [eof-a-memoramdum-sr-reesyd] from

the {memeranda-er] records of a business {as defined in supdivision

(13} of this rule) of s record of an asserted act, [eveat-ev]

condition [y] or event, to prove the non-occurrence of the met or
event, or the non-existence of the condition, if the Judge finds
that:

{8} Tt was the regular course of that business to make lgueh

memeranda} records of all such acts, [evemts-ex] conditions or < !
—————— e Py

events, at or near the time [4hereof-er-within-a-weasensble-iime

therenfber] of the act, condition or event, and to preserve them;

and 5

{b) The sources of information and method end time of preparationg

of the records of that business are such ag to indicate the trust-

worthiness of the records.

COMMERNT

This exception has been recast to mske it psrallel to sub@ivision
{13). With the safeguards provided the evidence is believed ta be both
relevant and trustworthy.

Evidence of this nature is probably now admissible in Califognie; but
it is not clear whether it is admitted under an exgeption to th¢ hearsay
rule or as direct evidence inaspmuch as such evidenge does not concern an
extrajudicial statement but rether the absence of ane and the inferegces

=431~
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Rule 63(14)
to be drawn therefrom.

Under Rule 62, it is likely that such evidence would Wi e re-
garded as hearsay. However, the Commissioners on Uniform States Lawd
suggest and the Commission believes that it is desirable to regove @py
doubt on the mdmissibility of such evidence by the enactment off gube

division (1k4).

<ho.
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Rule 63{15)}

Subdivision (15)s Reports of Public Officers crgd Brplove8s.

(15) Subject to Rule 64, statements of fac% contained
in a written report [s-er-findings-of-faet ] mada by a public

Leffieial] officer or emplovee of the United Stathes or by a

public officer or emplovee of a state or territory of the

United States, if the judge finds that the making Shereof
was within the scope of the duty of such [effieiai] ﬁ:_[‘_f;:ﬁe_r_'

or employee and that it was his duty to:

(a) [#e] Perform the act reported; [5] or

(b) [%e] Observe the act, condition or event reﬁ@rtedi
7]

{c} (%e] Investigate the facts concerning the act,
condition or event. [and-te-make-$indings-er-dpaw-ecnelusi 'BE

based- on-sdeh-investigationss |

COMMENT

Subdivision {15) states a broader exception to the hearsay gule
for reports of public officers and employses than does its existifjg
counterpart, Section 1920 of the Code of Qivil Procedure which Is *:Lmited.
to "entries in public or other official bjokas or records.” The C*f
mission believes that an adequate safeguaml of the trustworthinecs .ﬁ the
statements made admissible is found in the fae} that reports made iﬁl the
performance of official duty or employment pod likely to be carefull@

and accurately prepared.
-h3.
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Rule 63(15)

Revised subdivision (15) states a narrower rule of admissibility
than does URE 63(15) in that it admits only statements of facs con~
tained in official reports and does not extend to the author‘_; P4ndings

of fact or conclusions.
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Rule 63(16)

Subdivision {16): Reports Required to be Filed in F olig

Office.

(16} [Bubjees-teo-Rute~bl] ritings made by persong other

than public officers or employees as a record, report cr

finding of fact, if the judge finds that;

{a) The maker was authorized by a stetute of the United

States or of a state or territory of the United States to

perform, to the exclusion of persons not so authorized, the
functions reflected in the writing, and was requifed by statute
to file in a degignated public office a written report of
specified matters relating to the performance @f sweh functions;
[+] and

{b) The writing was made and filed 23 so required by the
statute. [#]

b5
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Rule 43(16)

COMMENT

This exception relates to such official reports filed by ;tiwte
persons as birth, marriage and death certificates filed by dc,:‘\'._ors,
ministers and undertakers, all of which are now admissible in % is State
under various special statutes. Although these spacial statut.s will
continue in effect under Rule 634, subdivision (16} would apply té* these
and to any other similarly prepared and filed repopts which may ia
authorized by law. The nature of such reports provides, the Comm: s#§on
believes, a sufficilent guarantee of thelr accuracy gnd hence t.r,ust-..laqrhhiness
to warrant an exception to the hearsay rule to coter* them. |

The Commission declined to incorporatz in sybdivision {16} a crass

- 1].53.
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63(18)

reference to URE 6L, which provides that evidence to which it relates
will be received only if the proponent has delivered a copy ¥ it to

each adverse party a reasonsble time before trial, unless the Judge finds
that such adverse party has not been unfairly surprised by the failure to
deliver such copy. The Commission believes that in light of the avsil-
ability of modern discovery procedures, which provide the adwerse parties
sdequate opportunity to protect themselves ageinat surprise, there is no
Justification for requiring the proponent of evidence admissible under
subdivision (16} to deliver copies of it to the o*her parties when no
such requirement of pretrial disclosure now exis®: as to thiy kind of
evidence or, for that matter, to other documentary evidence. Woreover,
evidence admissible under subdivision (16} will e useful to imnpeach a
witness only if the witness has no previous notice that the proponent

of the impeaching evidence plsns to use it at the $risal.

6
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Rule 63(17)

Subdivision {17): Content of Official Record.

(17) [Sabﬁee%-té-R;le-éhg] {a) If meeting the require-
ments of authentication under Rule 68, to prove the content
of the record, a writing purporting to be a copy of an official
record or of an entry therein. (5]

(b} If meeting the requirements of authentication under

Rule 69, to prove the absence of a record in a specified
office, a writing made by the official custodian of the official
records of the office, reciting diligent search and failure to

find such record. {3]

COMMENT

Paragraph (a) makes it possible to prove the content of an officiael
record or of an entry therein by hearsay evidence in the ¥orm of a
writing purporting tc he a copy of the record or entry, pegvided the
copy meets the requirements of authentlcation under Rule 63‘, It should
be noted that parsgresph (a) does not make the official recogfl or entry
i1tself admissible; warrant for its admisslon must be found igm sceme other
exception to the hesrsay rule.

Paragraph (b) mekes 1t possible to prove %he absence of agrecord
in an office by hearsay evidence in the form of & writling from fe
official cuetodian thereof stating that no suct recgrd has been found
after a diligent search, provided the writing mi=ts the requiremengs

of authentication under Rule 69.

47 -
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63(17)
Both exceptions are Justified by the likelihood that such statements
made by cushodians of official records sre highly likely tg be sccugate
and by the necessity of providing a simple and inexpensive methnd of

proving such facts.
The reason for the omlssion of the URE cross reference to Rule 64

is the same as that given in the Commigsion's comment on subdivision {16).

8.
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Rule 63(18)

Subdivision (18): Certificate of Marriage.

{18) [Subﬂeet-%e;ﬁaie~éhg-eerbiiieates] A certificate
that the maker thereof performed a marriage ceremony, to
prove the truth of the recitals thereof, if the judge find:
that:

{a) The maker of the certificate was, at the time and
place certified as the time and place of the marriage, [was]
authorized by law to perform marriage cerepmonies) [y] and

{b} The certificate was issued at that time or within a

reasonable time thereafter, [&]

COMMERNT

This exception is broasder than exlsting Caiiferpie law, which is *
found in Sections 1919a end 1919b of the Code of Ciyil Procedure., These
pectlong are limited to church records and hence, as #evpacts marriages,
1o those performed by elergymen. Moreover, they establish an elaborate
and detailed authentication procedure whereas certifiestes made
admissible by subdivision (18) need only meet the genegal ﬁuthentication
requirement of Rule 67 that "Authentication may be by earidence sufficleuat
to sustain & finding of . . . authenticity. . . ."

It seeme unlikely that this exeception would be utilgzed in many
cases both because it will be easier to prove a marriage Py the official
record thereof under subdivision (16) or a copy thereof ugler subdivision

(17) and because such evidence is likely to hava greater wgight with the

=45~
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63(18Y

Jury. The Commigsion believes, however, that where the celelrant's
certificate is offered it should be admissible. The fact th' § the
certificate must be one made by & person authorized by law te perferm
merrieges and that it must meet the euthentication requirement of
Rule 67 provides sufficient guarantees of its trustworthiness iq warrant
this exception to the hesarsay rule.

The reason for the cmission of the URE cross reference to Rule 6L

is the same as that given in the Commission's comment on subdivisien (16)

*
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Rule 63(1%})

Subdiyision (10): Recards of Documents Affecting an {nieredt

in Property.

(19} [Subject-to-ﬁuie-ét] The official record »f a
document purporting to establish or affect an interest in
property, to prove the content of the original record
document and its execution and delivery by each perso: 1
whom it purports to have been executed, if the judge i n s
that;

(a} The record is in fact a record of an offige o7 a
state or nation or of any governmental subdivision there»fy
Ly] and

{6} An applicable statute authcrized such a2 doeument

to be recorded in that office, [$]

COMMENT

This exception largely restates existiyy California la‘ as fownd
in Section 1951 of the Code of Civil Proced 'v: (documants reigting te
real property) end Section 2963 of the Civil . ade (chattel méitsasea}.

The reason for the cmission of the URE -¥ 5 reference to fule &k

is the same as that given in the Commission': oument te subdivieion (16).

w51la
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Rule 63(20,
Subdivision {20}: Judement of Previous Conviction.

(20} Evidence of a final judgment adjudging a person

guilty of a felony, to prove, against such person, anr fact

essentlal to sustain the judgment unless such fact is

admittad. [#]

COMMENT

This exception has no counterpart in owr presant lew. The Corm Tssion
believes thet it 1s a justifieble innovation, however, lnasmuch .. the
facts established by the Judgment were either (1) edmitted in the pricr
proceeding or (2} established beyond a reasonadle dyubt in the ming of
the trier of fact in & proceeding in which the persan againet whom the
evidence 13 now offered had an opportunity to evossseXamine witnecses
end otherwise dispute thel facte established by fhe [ Wament.

Revieed subdivision {20) is of more limited sco; @ than URE 63(20).

The evidence is admissible only against a persom vho #s adjudged guilty

of a felony in the prior proceeding, not agains® otiars. Moreover, &

party may rellieve himself of any prejudice which might ®rise frcm the proof of
his prior felony conviction by admitting the fagls sought to be established

by the judgment.
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Rule 63(2%1)

Subdivision (21): Judgment Against Persons Entitled to

Indemnity.

{21) To prove the wrong of the adverse party and the
amount of damages sustained by the judgment creditor, evidence
of a final judgment if}

{a) Offered by a judgment debtor in &n action gr proceed-
ing in which he seeks to recover partial or total indemnity
or exoneration for money paid or liability incurred by him
because of the . judgment; and [y-prewided]

{b} The judge finds that the judsmens was rendered for
damages sustained by the judgment creditor &85 a result gf

the wrong of the adverse party to the prasent action or pros

ceeding. [#1

COMMENT

This exception restates in substance a princlple of existing
California law as found in Section 2778(6) of the Jivil Code. The
evidence here made admissible is not, of course, emynclusive as between
the parties involved but may under Section 1963{17Y of the Code of Civil
Procedure create a disputable presumption that -he ;udgment correctly
determined or set forth the rights of the judgmeny € sbtor and Judgrent

creditor, which presumption may be controverted W of:her evidemce,

-53=-
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Rule 63(22}

Subdivision (22): Judgment Determining Public Int:r3st

in Land.

{22) To prove any fact which was essential to the Judgment,
evidence of a final judgment determining the inteyast or lack
of interest of the public or of a state or nation @ ,%vern-
mental subdivision thereof in land, if offered by a pas*ty in

an action or proceeding in which any such fact or smci Taterest

or lack of interest is a material matter., [4]

COMMENT

URE 63{22) creates a new exception to the heersay rule ingpfer as
the law of this State is concerned. However, the exception is supported
by the case law of some Jurisdictions. It ie of very limited scqpe and
is justified because litigation relating to the public domaii is §ikaely

to be conducted and decided with unhusual care.

~54~
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Rule 63(23)

Subdivision {23): Statement Concerning Onefs Own Fi ily

(23) If the judpe finds that the declarant is tmnavailable

as a witness, a statement of a matter concerning a deularant's

own birth, marriage, divorce, legitimacy, relaticnship by
blood or marriage, race-ancestry or other similar fact .5 his
family history, even though the declarant had no means oﬁ
acquiring personal knowledge of the matter declared, [4£f]
unless the judge finds that the declarant [is-unavailable-;-}

made the statement at a time when there was an existing

controversy over the precise point to which the statement reyers

and the statement was made under such circumstancea that Eﬁglr

declarant had motive or reason to exceed or fall shart of fiv

truth.

COMMERT

As drafted URE 63(23) restates in substance existing Californie law
as found in Section 1870(L4) of the Code of Civil Frocedure except that
Section 1870(4) requires that the declarant be deal whereas unavailabiliiy
of the declarant for any of the reasons specified in Rule 62 makes the
statement admissible under URE 63(23).

The Comiission has amended URE 6£3(23) to prgv’ie that a statement to
whichit applies is not admlssible if the court finfs that whv'a the

statement was made there was an existing controverty over the preclse

-55m-
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63/23)
point to which the statement refers and the statement was mad2 ynder
such circumstances that the declarant had a motive Yo exceed .r fell
short of the truth. In such circumstances, the Commission believes,
there is simply not a sufficlent guarantee of the trustworthiness of

the extrajudiclal statement to warrant its introduction into evidence.

-56~
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Rule 63(2: )

Subdivision {24): Statement Concerning Family Hisiorr: of

Another.

(24) Unless the judge finds that the declarant amgge the

statement at a time when there was an existing contiQ grsv

over the precise point to which the statement refer:z a.d

the statement was made under such circumstances that th.

L

declarant had motive or reason to exceed or fall short o

the truth, a statement concerning the birth, marriage, di'-orce,

death, legitimacy, race-ancestry, relationship by blovd sv
marriage or other similar fact of the family history o7 a

person other than the declarant if the jucge finds that the

declarant is unavailable as a witness and finds thaté

(a) [£isds-shas] The declarant was :*elated to the other
by blood or marriagej or

(b} [fimde~-that-he] The declarant wf.s otherwise so

intimately associated with the otherts fam!ly as to be likely
to have accurate information concerning the matter declared
[5] and made the statement (i} as upon inermation received
from the other or from a person related by i lood or marriage

to the other [3] or {ii} as upon repute irn the otheris

family. {y=and-{bl-finds-that-the-deslaratbwis-unavailable

as-a-witnesss |
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63(2)

COMMENT

As drafted URE 63(24)(a) restates in substanece existirg le.jfornia
lav as found in Section 1870(4) of the Code of Civil Procedir excep:
that under the latter the statement is admissible only if the Geclacant
is dead vhereas under the former unavailability for any of the T2e8bns
specified in Rule 62 is sufficient.

URE 63(24)(b) is new to Californis law but the Commissiom bel e'ses
that it is a sound extension of the present law to cover a situatiod
that is within its basic rationale - i.e., to & situation where th:
declarant was a family housekeeper or doctor or so close a frig.4 &c
to be "one of the family" for purposes of befng inaluded y the ftﬁ‘.lf
in discussions of its history.

Here again, and for the seme reason givep in itts Comdent o eub-
division (23), the Commfssion has added langige wigch will pgrmi® the
trigl judge to refuse #0 admit a declaration gf thig kinﬁ'whejé it s
made under such circumstances that there is n§t an gdeqrirte ;u*rantef of

its trustworthiness.
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Rule 63(22)7

Subdivision +  Statement Concerning Family History 'ased

on Statement of Another Declarant.

[ {25}--A-statement-of-a-dectarant-thab-a-stabenn: i
admisstbie~under~cxsepbions- {23 -or-{24h}-of-thig~rule-was
made-by—anethep-éeelayant,-e£€eéeé—as-tanéing-te-ﬁreﬁe-%he
truth-of-the~mabter-deetared-by-both-destaranssy-if-5he

judge-finds-that-both-deelarants-ave-uravailable-as-witnassest |

COMMENT

The Commission does not recommend the adoption of URE 63(25).
This exception would make it poesible to prove hy the hearsay statement
of one declarant that another declarant made a hearsay statement where
the first statement made falls under subdivision (23) or (24) of Rule
63 but the second statement does not fall under any of the recognizéd
exceptions to the hearsay rule., The Commissicwh can see no justificetion
for thus forging a two=-link chain of hearsay jyst because the firet
heersay declaration would have been admigsible $f it could have been
shown by competent evidence fto have been made. There is nothing to

guarentee the trustworthiness of the second hexreay statement.
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Rule 62({267

-

Subdirision (26): Reputation in Family Concerniny Tamily

History.,

{26) Evidence of reputation among members of o family,
ifg

{a) The reputation concerns the birth, marriagy divorce,
dath, legitimacy, race-ancestry or other fact of the “amily
Mistory of a member of the family by blood or marriage, &nd

{b} The evidence consists of (i) a witness testif ing

to his knowledge of such reputaticn or (&i) sueh evidengs

as entries in family bibles or otier, familwv books or chepts,
]

engravings on rings, family portriits or sngravingg on WS,

crypts or tombstones.

COMMENT

Subdivision (26) restates in substaice the exjysting California
law, which is found in subdivision (11) f Section ,.870 of the Cede
of Civil Procedure, except that Section 1870{11) regmires that tha
family reputation in question have existed "previous o ‘the controversy."
The Cormission does not believe that this qualificativan nepd be made
a part of subdivision {26) because it in unlikely that & femily
reputation on a matter of pedigree woull be i{nfluenced by ‘t‘hc existence
of & controversy even though the declarstion of an indifridua} member of
the family, covered in subdivisions {23) and {24), mig.h-t Ye.

Paragraph (b) mekes explicit the kinds of evidence iat ege covered by

URE 63 (26). 1In doing so it restates exicting Jaw in subffjtancy,
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Rule 63727)

Subdivision {27): Community Reputation Concerning Bondiriec,

General History and Family History.

(27) Evidence of reputation in a community as te ¢ .ng to
prove the truth of the matter reputed, if [-fa}-] the i putativn
concerns;

{a) Boundaries of, or customs affecting, land in %2
community [ 5 ] and the judge finds that the reputationg if
any, arose before controversy. [y-er]

(b} [she-vepubabien-eemeexns] in event of general Nistory
of the community or of the state or aation of wiich the cegmmunity
is a part [5] and the judge finds that the event was of ligportance
to the community, [g-e»]

(c) {[the-veputation-eenserrs | "'he date cr ftact of birgh,

marriage, divorce {5} or death [;-legiitimaeyy;-redisienship-ty
bleed-er-marriages-or-race-aneestry ] of a person resident in
the community at the time of the reputation, [;-er-ssme-ether
eimitav~faeb-of-his-family-histeny-oit-af-his-personat-atatus
ep-esndibien-whiekh-the-judge-finde-inkely-be-kare-besn-the

subjeeb-ef-a-patigble-repubabicn~2n-Hhab-semrtunitys |

COMMENT
Paragragh (a) restates in substance thie existisy Celifornia lsw
as found in subdivislon (11} of Secticn 1O of the Code of Civil

Procedure.

-l
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Rule 63(:7.
Paragraph (b) is & wider rule of admissibility tnen Califcmia's

present rule, es found in subdivision (11) of Section 1870 whiei provides
in relevant part that proof mey be made of "common reputation =2 isting
previously to the controversy, respecting facts of a public or g:eral
interest more than thirty years old." The 30-year limitetion '8
essentially arbitrary. The important Question would seem to be wicther
a commnity reputation on the matter involved exists; its agex&li& appear
tc go more to its venerability than to its truth. Nor does the Cingission
believe that it is necessary to include in paragraph (b} the gualigication
that the reputation existed previous to the controverey. It is unigbely
that a community reputation respecting an event of general history g 1d

be influenced by the existence of a controversy.

Paragraph (c} restates what has been held to be the lew of
California under Code of Civil Procedure Section 1963(30) imsofar as
proof of the fact of marriage is concerned. However, this paragreph has
no counterpart in California law insofar as proof oi other facts relating
to pedigree is concerned, proof of such facts by rejutation now ceing
limited to reputation in the family. The Commission believes thal paragreph
(¢} as proposed by the Commissioners on Uniform State laws is too broad in
that it might be construed in particular cases to pyrmit proof of vhat is
essentially idle neighborhood gossip relating to sud ratters as l:xpitimacy
and race ancestry. Accordingly, the Commission hag | ‘mited this p.agraph
to proof by community reputation of the date or fart .f birth, marriege,

divorce or death.
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Rula 63(28)

Subdivision {28): Reputation as to Character.

(28) If a person's_character or a trait of a person's

character at a specified time is material, evidence of his

general reputation with reference thereto at a relevani time

in the community in which he then resided or in a group with

which he then habitually associated, to prove the truth of

the matter reputed. [¢]

COMMENT

Subdivision {28) restates existing California law in ®&bstance.
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Rule 63(29)

Subdivision {29): Recitals in Documents Affecting Proper ;ys

Ancient Documents.

(29) Subiect to Rule 64, evidence of a statement reievant

to a material matter, contained ing

{a) A deed of conveyance or a will or other [deeanent]
writing purporting to affect an interest in property, cffered
as tending to prove the truth of the matter stated, if the
judge finds that the matter stated would be relevant upor &an
issue as to an interest in the property [y] and that the
dealings with the property since the statement was made have
not been inconsistent with the truth of the statement. [;]

(b) A writing more than 30 years old when the statement

Ies been since generally acted upon as true bBv persons having

an _interest in the matter, if the atstement would have been

admisgible if made by the writer while testifving

CCMMENT

Paragraph (a) goes beyond exlsting California law, as found in
subdivision (34} of Section 1963 of the Code of Civil Procedure, in that
the latter, which applies to ancient documents generally, conlitions
admissibility on the document's being more tlan 30 yeers old. The Commission
believes that there is sufficient likelihood tha’ the stetements made in
a dispositive document will be true to warraul tie admissibility af such
documents without regard to their age.

Paragraph (b) restates in substance exirting Caiiforsnie law as found
=6y -
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Rule 63(29)

in subdivision (34) of Section 1963 of the Code of Civil Procedurs as

it hes been interpreted by ocur courts. This exception to the healsay
rule .5 based primarily on the sheer necessity of relying on auch
evideace since the declarant is likely to be dead or to have faorgotten
the facts stated in the writing. The requirement tlat the wriiing has,
for at lemst 30 yeaPs, been generally scted upon es true by pezsons
having an interest in the matter is some guarantee ¢ ¢ its trustworthiness.
Moreover, the Commission is not aware of any digsati «faction on the part
of the bench or bar with Section 1963(34).

Subdivision (29) of Rule 63 is made subject tc Pale 64, thms
reguiring that the party intending to rely on a drcumint or other writing
falling within this exception deliver & copy of the l¢eument or other
writing to the other parties within a reascnable time Lefore trial.
Copies of such documents or writings will not in many ég$es be avallable
from other sources. Moreover, substantial time may be ri guired to
investigate their suthenticity, particularly as resPeqts.w:itings

admissible under paragraph (b}.
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Rule 63({30)

Subdivision (30): Commercial Lists and the Like.

(30) Evidence of statements of matters of interecst to
persons sngaged in an occupation contained in a list, r.gister,
periodical [3] or other published compilation to prove the
truth of any relevant matter so stated if the judgzs fin<3 that
the compilation is published for use by persons engagec in

that cccupation and is generally used and relied upon by them. {#]

COMMENT

Subdivision (3C) hes no counterpart in tle Califcrnis siatutes.
Ecowever, there Las becn scre indicaticn in judicial decislcons that this
exception may exist in California.

The Commission reccmmends subdivision (30) because the use of such
putilecations at the trial will greatldy simplify and thus expedite the proof
of the metters contained in them. The ftrustworthin-qss of such publications
is adequately guaranteed by the fact that, being or oared Jor the use of
a trade or profession, they must be made with great eare ani accuracy to

induce its members to purchase them.
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Rule 53(31)

Subdivision {31): Learned Treatises.

(31) [A-published-tPestises-periodicalk-on-pampklas-ea-a
subjeeb-ef-hisberv;-seicnee-op~arb-ba-prove-the~-s@usl - af-a
rRasSter-giabed-bhevein-if-the~Jjudge-takes~judieiat~nctive; ~6¥
aFWitRess-cHperb-in-the-pubjaeb-besbifies;-Shat-the--treck 8ey
@eréeééee_-a?-ﬁﬁmﬁh;e%-is-a-yeléabie-aa%heséty-éa—the-eahéee;e]

Histcricsl works, books of science or art, and publish

I

|
o

o

3
7]
o
H

charts, when made by persons indifferent behtween the per-ies,

to prove facts of general notoriety and intirest.

COMMENT

Revised subdivision (31) consists of the langu@ge of Section 1936 ef
the Code of Civil Procedure as modified in form onls to conform tn the
general format of the hearsay stetute recommended ;v the Cormnission.

The admissibility of published treatises, verindicals, pempklets end
the like has long been a subject of considerable cotiroversy in. this State,
much of it centered upon the desirability of permi #ing excerpts from
mediral treatises to be read into evidence. The 37ate Bar h~s made st least
one tp2cizl study of this subject. The Commission bglisves that this matter
is boia ton complicated and too controversial to be »isalvel in connsction
with cousidering the adcption of the Uniform Rules of E-ic2.c2. Hence 1t
pronosas cimply to codify existing law but with the ~¢ec e dation that the
Leglislature cell for a taorough study of the subject b,* .- priroprete

agency in tra future.

-67~

MJIN 0596




Rutle 6733°)

Subdivision (32): FBvidence Admissible Under Cther Laws.

(32) Hearsay evidence declared to be admissible by any other lmw

of this State.
COMMENT

There are many statutes in the California ccdes taat orovide for
the admission of wvarious types of hearsay evidence. §&ibdivision (32)
will meke i} clear that hearsay evidence which ig admiyesible under &y
other statute will continue to be admissible.

No comparable exception is included in URE Rule 63 *$cause URE
Rules 62-66 purport to provide a complete system goverrdl . the admissian

and exclusion of hearsay evidence,
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Rile 63A
RULE 634. SAVINGS CLAUSE.

63A. Where hesrsay evidence is declared to be admissible Yy any lev

of this State, nothing in Rule 63 shall be construed to repesl sugh law.
COMMENT

No comparable provision is included in the URE, but the Comdi.'sfon
has inserted this provision to make it clear that the Rfule 63 excegiioms
and the existing code provisions authorizing the admission of hearsay
evidence are to be treated as cumulative. The proponemt of hearsay
evidence may Justify its introduction upon the basis of a URE excepticn
or an exlsting code provision or both.

Some of the existing statutes providing for the admission of hearsay
evidence will, of course, be repealed w.aen the URE is enspted. The
Commission hereinafter reccmmends the pepeal of all presept code provisions
which are general hearsay exceptions apd which are eithes* i!.nconsistent
with or substantially coextensive with the Rule 63 counsaerpayts of such
provisions. The statutes that will not 'bc regealed vhen tha iJREf is
enacted are, for the most part, nerrowly frawg statutes which neke a
particular type of hearsay evidence admissiblgy under specif*cal!.y
limited circumstences. It is nelther degirable nor feasiblé:‘. to mereal
these statutes. Rule 63A will make it clear thgt these statityis age not

impliedly repealed by Rule 63.
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RULE 6%. DISCRETION OF JUDGE UNDER CERTAIN EXCEPTION§ TO
EXCLUDE EVIDENCE

Rule 64. Any writing admissible under [exeepsior$]
subdivision {15} [5436};-437}5~{18};-ana~{20}] or (29} of
Rule 63 shall be received only if the party offering sach

writing has delivered a copy of it, or so much therecof as
may relate to the controversy, to each adverse party a
reasonable time before trial unless the judge finds that
such adverse party has not been unfairly surprised by thw

failure to deliver such copy.

COMMENT

‘6k)

This requirement seams yeasonable as applied tc Rule 63 (15) and ‘% }.

The reason for the (omrdssion's deletion of the refarence to excep.'e¢%s

(16}, (17), (18) and (19) in Rule 64 as drafted by the Commissicners on

Uniform State laws is stated in the Commission's ccamment foflowing Rule 63.7&).

The reason for the additiom of a cross reference tc Rule 63 §29) is stated -3

the Commission’s commen®t thereto.

The Commission has fcentatively concluded that, when thg Urdform Rules

are prepared in bill forwm, a provision shoulé Le in2luded in the bi1ll tec

make it clear that the sdoption of Rule 64 is not i@tended to hawe any

effect on the discovery lezislation enacted in talifornia in 1957.
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(e3)
(34)

RULE 65. CREDIBILITY OF DECLARANT

Rule 65. Evidence of a statement or other conduct by a

declarant inconsistent with a statement of such declarant

received in evidence under an exception to Rile 63 [5] is
admissible for the purpose of discrediting the declarant,
though he had no opportunity to deny or explain such

inconsistent statement or other conduct. Any other evidence

tending to impair or support the credibility o¢f the declarant
is admissible if it would have been admissible had the

declarant been a witness.

i)
£
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COMMENRT

This rule deals with the impeachment of one whose hearsay statement
is in evidence as distinguished from the impeachment of a witn: s wio has
testified. Under existing California law, a witness may be impeached by
a prior inconsistent statement only if a proper foundation is laid by
caliing his attention to the statement and permitting him first to explain
it. URE Rule 65 makes it unnecessary to lay such & foundation to impesch
2 hearsay declarant.

Although generally in accord with California law, Rule 65 would
permit the use of some evidence that cannot now be used to impeach a
hearsay declarant. Our decisions indicate that when Gestimony given by
a witness at a former trial is read into evidence at & subseguent trial
because the witness is not then availadble, a party who had the opportunity
to lay the necessary foundation to impeach the witness gt the first trial may
impeach the witness at the second trial only if the impd&pcher cen show that
he had no knowledge of the impeaching evidence at the tige of the first
trial. The Commission belleves, however, that even where the impeacher
had knowledge of the impeaching evidence at the time of tha first irial
the trier of fact at the second trial should he allowed to c¢onsider the
impeaching evidence. Accordingly, since the witness is unavaflable at
the time his former testimony is read in evidence, a foundatlon cannot
be lajd and must necessarily be dispensed wiili.

No California case has bheen found which .leals with the problem of whether
s foundation 1s required vwhen the hearsay deciprant is available as g witness
at the trial, The Commission belleves that no foundation for impeachment
should e required in this case. The party c.gcting to use the hegrsay of
such & declarant should have the burflen of cailing him to explain or deny

any alleged inconsistencies that tepd to impea:h him.

- : MJN 0601




{34) " Rule 66

RULE 66. MULTIPLE HEARSAY.

Rule 66. A statement within the scope of an exception
to Rule 63 [shalij”ig not [be] inadmissible on the ground
that it includes a statement made by another declarant and
is offered to prove the truth of the included statement if
such included statement itself meets the requirements of an

exception.,

COMMENT

This rule would mske it pogsible to prove by the hearsay statement of
one declarant that esnother declarant made a hearsay statement where each of
the statements falls within an exception to Rule 63. The Commission 1z net
aware of sny Californisa case where this limited use of "double hearsay”
evidence has been consldered, But since each statement must fell within
an exception to the hearsay rule there is a sufficient guarantee of the
trustworthiness of both statements to justify this riodest qualification
of the hearsay rule.

This rule mey, on accasion, be applied more than once so that "multiple
hearsay” may be admitted. For instance, evidence ¢f former testimony is
admissible under Rule 63(3). The evidence of sucl, former testimony may be
in the form of the reporter's official report, wilch is admissible under Rule
63(15). A properly autkentigated copy of the rejart would be admissible under
Rule 63(17). ZEven though "tgiple hearsay" is here involved, the Commission
believes that there is a sufficient guarantee of tha trustworthiness of each
statement, for each stmtemerf must fall within ai. sxception to the hearsay
ruie.
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ADJUSTMENTS AND REPEALS OF EXISTING STATUTES

Scattered through the various codes are a number of steiutes relatiygg
to hearsay evidence. 3Some of these statutes deal with the piotlem of
hearsay generally, while others deal with the admissibility asd proof of
certain specifle documents and records or with a specific type ©f hearsay
in particular situations. The Commission has carefully studied these
statutes in the light of the Commission's tentative recommendat.gn
concerning Article VIII (Hearsay Evidence} of the ‘Uniform Rules of Evidence.

The Commission tentatively recommends the repeal of those colfg pro-
visions that set forth general exceptions to the hearssy rule wh_it‘ are
inconglstent with or substantially coextensive with the exceptions .
provided in subdivision (1) through (31) of Ryle 63 as revised by tiw
Commission. The Commission, however, does nct recommend the repesl of
the numerous provisions dealing with a particylar type of hearsay evidence
in specific situastions. These provisions are too numercus and too enmeghed
with the variocus acts of which they are a part to meke specific repeal a
desirable cor feasible venture. Moreover, many of these provisions were
enacted for reasons of public policy germane to the acts of which thay are
& pert and not for considerations relating divectly to the law of evidence.
For example, the provisions of Section 292l of the Civil Code, which
mekes the recitalz in deeds executed pursuan%. to & powver of sale prima
facie evidence of compliance with certain proeedurel requirements
and conclusive evidence thereof in favor of lana fide purchasers, are
to further a policy of protecting titles to propeyty acguired pursuant

to such deeds. The Commission has not consicersl these policies in its

Jhe
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study of the Hearsay Article of the Uniform Rules of Evidence, Yor these
policies are not germane to a study to determine what hearsay is
sufficiently trustworthy to have value as evidence. Therefors, the
Comaission dees not recommend any change in these statutes; and, to

remove any doubt as to their continued validity, the Commission has

-

nereinrbefore recommended the addition of provisions to the Uniform Rules
of Evidence to make it clear that other laws a.u't:hoﬁzing the afdrnission of
hearsey evidence which are not repealed will have continued valiiity.

Set forth below is a list of the statutes whigh, in the opigiop of
the Commission, should be revised or repealed. The reason for the
suggested revision or repeal is glven after each segion or group ci
sections.t References in such reasons ‘to the Unifors Rules of Evidence

are to the Uniform Ruleg as revisged by the Coaguiasslon,

1 & number of the sections listed below refer 4o the "deglaration, act
or omission" of & person in defining an except§on to the pearsay rule.
The superseding provisions of the Uniform Rulely of Evidenee refer only
to a "statement." Rule 62 defines a “statemenis” ms a fleclaration or
assertive conduct, that is, conduct intended bt fhe declagegst as a
substitute for words. Rule 63 in stating the hexrsay rulq yrovides only
that "statements" offered to prove the truth of* the mater asserted are
hearsey and inadmissible. Hence, insofar as these sectijons >f the Code
of Civil Procedure refer to nonassertive condug® »Hr to staieizents which
are themselves material whether or not true, tlyyge sectignm .aere no longer
necessary for evidence of such facts is not heageey evidemce under the
Uniform Rules. .

-T5=-
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Code of Clvil Procedurs

fection 1848, This section should be repealed. It deals wish the

extent to vhich out-of-court declarations, acts or omissions may o2 used
to the prejudice of a party, and this is covered by the opening paragraph
of Rule 63 and the numerous exceptions theretc.

Section 1849, This section will be superseded and should be repealed.

If a predecessor in interest of a party is unavallable as & witness, his
declerations against interest in regard to his title are admissible under
Rule 63(10). If the declarant is available as a witness, he may te called
and asked sbout the subject matter of the declar,tion; and if he testifies
inconsistently, the prior statement may then be shown uonder Rule 63(1)(a)

to prove the truth of *tic matter stated.

Section 1850. This section should be repesied. 26 is superseded

by Rule 63{%)} providing an exception to the hear:g* rula for contemporaneocus

and spontaneous declaretions.,

Section 1851, This section should be repealed, It is superseded by

the exception stated in Rule 63(9){e).

Section 1852, Tuis section should be repealed. %t is sugerseded by

the pedigree exceptions contained in subdivisions (23),- (24), {4} and

{27} of Rule 63.

Section 1853. This section should be repesled. I¥ &s an impgrﬁct

statement of the dgclaration against interest exception'l}ud is supersced

by Rule 63(10).

-T6-
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8ection 1870,

i

Subdivision 2 should be deleted. It is superseded Jy toe =5

admissions exception contained in Rule 63{7).

Subdivision 3 should be deleted. It is superseded b= the

admissions exception stated in Rule 63(8)(v:).

Subdivision # should be deleted. The first clause is superseded

by the pedigree exception contained in Rule 63(23). The secml clause
is superseded by the exception relating to declarations again:t Zoterest
contained in Rule 63{10). The third clause is superseded by ti2 #ying
declaration exception contained in Rule 63(5).

Subdivision 5 should be deleted. The first gentence, rel &'mg

to vicaricus admissions of partners and agents, is auperseded by 1. y
exceptions contained in Rule 63(8)(a) and 53(9.{a). The secohi sen jp.ce,
relating to vicarious admissions of jodat ovmers or joint debtors o
other persons with joint interests, it superse.ed by Rule 63(10) Snsofug
as the statements involved are declarafiions egainst interest and fl:.;;
declarant is unevailable. If the declarant 1 availsble as a witn2si,
he may be called and asked about the subjeci mtter of the statemern:,
and if he testifies inconsistently, the prior statement mey be shown whier
Rule 63{1){a) as evidence of the truth of ‘il matter stated. If the
declearant is unavailable and the statement cgmot be classified as a
declaration against interest, the Commission +pes not believe that the
statement is suffielently trustworthy to be n¥roduced as evidence.

Subdivision 6 should be deleted. It ¥ superseded by the .

exception relating to admissions of co-conspigabors conteired in Ruls

63(9}(b).

-
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Subdivision 7 should be deleted. It is superseded by Fule 53(k}

i
"

relating to contemporaneous and spontapeous declarations. N

Subdivision 8 should be deleted. It is superseded by subdivisions X\
{2), {2a) and (3} of Rule 63 which relate to Former testimony.

Subdivision 11 should be deleted. It is superseded by the

community reputation exception contained in Rule 63(27).

Subdivision 13 should be deleted. It is superseded by the

reputation exceptions contained in Rule 63(26) and Rule 63(27).

Section 1893, This section should be revisad to read:

1893. Every public officer having the sustody of
a public writing, which a citizen has 4 right to igspect,
is bound to gilve him, on demand, g certified ceopy of it,
on payment of the legal fees therefor |y-and-pueh-easy
is-pdmiseible-as-evidence-in-1like wagegecnd-withedrike
effeet-as-the-eriginal-weiting |.
The language deleted is superseded by the ex-eption pertaining to
copies of official records contained in Rule 63(1%).

Section 1901, This section should be rapeslel. It is superseded by

the exception pertaining to copiles of official records eontained in Rule

63(17}.

Sections 1905, 1906, 1907, 1918 and 1919, These sections should be

repealed. They are superseded by subdivisioms (15, (17) and (19) of
Rule 63 pertaining to the admissibility of ofi{giad records and copies
thereocf,

Section 1920. This section should be rapesplal. It is superseded by

Rule 63(15) and (16) pertaining to statemer+g i3 o?ficial records.
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Section 1920a. This section should be repesled. It is Superseled Ly

the exception pertaining to copies of officilal records contained in Rule
63(17).

Section 1921. This section should be repealed. It is suprrseded by

the exception pertaining to copies of official records contained in Rule
63(17).

Seoion 1926. This section should be repealed. It is superseded by

the offjsial written report exception comtained in Rule 63(15).

Segtion 1936. This section should be repesled. It has been jn-
corpora®ed in the Uniform Rules as Rule 63(31).

;S_f-action 1946. This section should be repeaied. The first suodivision
is superseded by the declaration against interest exception ¢f Rule 63(10);
the s#cond subdivision is superseded by the busiy ss recgrds..exception
contained in Rule 63(13); and the third subdivitlm is supersgeded by the
official reports exception contained in Rule 63(1£).

Section 1947. This section should be repapedl. It is superseded by

the business records exception contained in Rulg 63(13).

Section 1951. The last clause of this sec{’tn i3 superzeded by Rule

63(19) pertaining to the proof of official recomis tf documenty affecting
interests in real property and should be deleted. Tue revised gection
would read as follows:
195, Evexy instrument conveying or aﬂec{lng real
property, acknowledged or proved and certif:gl, .48 provided
in the Civil Code, may, together with the ce@:: t8bate of
acknowledgment of proof, be read in evidence §: a'gz action or

proceeding, withgut further proof [s-alsey-the-. abgirak-reeerd

-'?’9_
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(34) *0/1/50

TEXT OF REVISED ARTICLE VIII OF UNIFCRM RULES OF EVIDENCZ

The following is the text of Article VIII of the Uniform Rules of

Evidence as tentatively revised by the Law Revision Commission.

VIII. Hearsay Evidence

RULE 62. Definitions. As used in Rules 62 through 66:

(1) "Statement" means not only an oral or written expression bub
alsoc nen-verbal conduct of a person intended by him as & substitute for
words in expressing the matter stated.

(2) "Declarant” is & person who makes a statement.

(3) "Perceive” means acquire knowledge through one's own senses.

(4) "Public officer or employee of a state or territory of the
United States" includes:

(a) 1In this State, an officer or employee of tle State or of any
county, cilty, distriet, aubthority, agency or other political subdivision
of the State,

(b) 1In other states and in bterritories of the Vnited States, an
officer or employee of +my public entity that is sulgtantially equivalent
to those included under paragraph (a) of this subdii$sion.

(5) "State" includes each of the United 3tates and the District of

Columbia.
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(6) Except as otherwlse provided in subdivision (7) of thi. rule,
"unevailable as a witness" includes situsticus where the declarant is:

(a) Exempted on the ground of privilege from testifying conce wing
the matfjer to which his statement is relevant.

(b) Disqualified frem testifying to the mattzr.

{¢; Dead or unable to testify at the hearing because of physical or
mentai fllness.

(4} Avsent beyond the jurisdiction of the cpirt to compel appearance
by its process.

(e] Absent {rom the hearing and the proponegt cf his statement does
not know end with diligence hasg been unable to asgoriein his whereabouts.

{(7T) For the purposes of subdivision (6) of ‘fils rule, g declarant is
not unaveilable 85 a witness:

(a) If the judge finds that the exemption, {squalification, death,
inabilitiy or absence of the declarant is due to (1: the procurement or
wrongdoing of the proponent of his statement for tig yurpose of preventing
the declarant from attending or testifying or (ii) t§2 culpsble act or
neglect of such proponent; or .

(v} If unavailability is claimed becsuse the dqc. raut is absent beyond
the Jurisdiction of the court to compel appearance by it: rroceas and the
Judge Tinds that the deposition of the declarant coulf hs ‘e been taken
by the proponent by the exercise cof reasonable (ilipemee ard without undue

hardship or expense.

RULE 63. Hearsay Evidence Excluded - Fxcertions. Eviderow of a
pi— e Y ——t

statement which is mede other than by a witne s wlile {gstifyl. 3 at the
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hearing offered to prove the truth of the matter stated iz hearsay
evidence and lnadmissible except:

(1) When a person is a witness at the hearing, a statement vede by
him, though not made at the hearing, is admissible to prove the truth
of the matter stated if the statement would have been admissible if mage
by him while testifying and the staterment:

(a) Is inconsistent with his testimony at the hearing and is offered
in compliance with Rule 22; or

(b) Is offered after evidence of a prior inconsistent statement or
of & recent fabrication by the witness has been recelved and the stataent
is one made before the alleged'inconsistent gtatement o fabrication and
is conslstent with his testimony &t the hearing; or

{¢c) Concerns a matter as to which the witness Las nu present recol-
lection and is & writing which was made at a tine when the facts recorded
in the writing sctusily occcurred or at such other tire wher the facts
recorded in the writing were fresh in the witness's memory and the writing
was mede (1) by the witness himself or under his direction @ ‘ii) by some
other person for the purpose of recording the wiltness's statwmert at the
time it was made.

(2) To the extent otherwise admissible upler the law of this Stase:

(a) Affidavits.

(b) Depositions taken in the action or procexding in whicl they
are offered.

{c} Testimony given by a witness at the preliminary examinegion in

the criminal action or proceeding in which it is offercd.
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(@) Testimonmy given by a witness at s former trial of tI & criminal
action or proceeding in which it is offered.

{2a) In a civil action or proceeding, testimony of a witiess given
in a former action or proceeding between the same parties or tieir pre-
decessors in interest, relating to the same matter, if the jude finds
that the declarant is unavailsble as a witness. As used in this sub-
division,"former action or proceeding" includes not only anoth2r action
or proceeding but also a former hearing or trial of the same action or
proceeding in which the statement is offered.

{3) Subject fc the same limitetions and objectiorns as though the
declarant were testifying in person, testimony given undexr cath or
affirmation as a witness in another action or proceeding conducted by or
under the supevision of & court or other officia’. agency having the
power to determine controversies or testimony taksn by deposition taken
in complisnce with law in such an action or proce:ding, but only if the
Judge finds that the declarant is unavailable ac & witness at the hearing
and that:

{e) BSuch testimony is offered against a part;” who offered it in
evidence on his own behalf in the other action or p.roceeding or against
the successor in interest of such party; or

(b) In a civil action or proceeding, the ismus is such that the
adverse party in the othar action or proceeding hef the right and
opportunity for cross-examination with an interest a3id motive simiisr
to that which the adverseg party has in the action o proceeding in which

the testimony is offered; or
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{¢) In a criminel action or proceeding, the present defendert was
a party to the other action or proceeding and had the right end oppcriunity
for cross-examination with an interest and motive similar to that w¥ich he
has in the action or proceeding in which the testimony is offered eicept
that the testimony given at a preliminary exemination in the ather cetion
or proceeding is not admissible. |

(4) A stetement:

(a) Which the judge finds vas made while the declarant gas perceiving
the event or condition which the statement narrates, describes ap explains; or
(b} Which the judge finds (1) purparts to state vhat the desjarant
perceived relating to an event or condit$on which the statement nexga<is,
describeg or explains and (ii) was made spontaneously while the declarant

was under the stresa of a nervous excltsment caused by such pemception.

(5) A statement by a person ungvailable as a witness because o his
death if the judge finds that it was m#de upon the personal knowledge of
the declarant, under a sense of impending death, voluntarily and in good
Paith and in the belief that there wag no hope of his recovery.

(6) In a criminal action or pgoceeding, as against the defendant,

a previous statement by him relative to the offense charged, u.nléss the
judge finds pursuant to the procedures set forth in Fule & that the
statement was made: |

{a) Under circumstances likeé)ly to cause the defendant to meke a
false statement; or

(b) Under such circumstances thet it is inadwissible under ths
Constitution of the United States er the Constitution of this State.

{7) Except as provided in gubdivisicn (5) o’ this rule, as agaiqst
himself, a statement by a persor who 1s a party to thz action or proeeading
in his indiwvidual or representatipe capacity.
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(8) As sgainst a party, a statement:

{a) By a perscn authorized by the party to meke & statemeni gr
statements for him concernlng the subject matter of the statementi; or

(b) Of which the party with knowledge of the content thereot has,
by words or other conduct, manifested his adoption or his belief iy Its
truth.

(9) As against a party, a statement which would be admissibie $g mede
by the declarant at the hearing if:

(a) The stetement concerned a matter within the scope of an agenay
or partnership or employment of the declsrant for the party and was mads
before the termination of such relationship; or

(b) The statement is that of a co-comspirator of the party and (i)
the statement was made prior to the termination of the c¢nspiracy and in
furtherance of the common cbject thereof and (ii) the statement is offwured
after proof by independent evidence of the existence of ihe comspiracy fnd
that the declarsnt and the party were both parties to tue eonspiracy af tae
time the statement was made; or

{e} In a civil action or proceeding, one of she issuea tetween the
perty and the proponent of the evidence of the staiement ig a legel liability
of the declarant, and the statement tends to estatlish that liability.

(10) If the declarant is not a party to the action or rogseding and
is unavailable as a witness and if the judge finés that the decjarant hed
sufficient knowledge of the subject, a statement waich the judge finds was
at the time of the statement so far contrary to thz declarant's peguniary
or proprietary interest or so far subjected him to civil or crimina) lisbility

or sc far rendered invelid a claim by him ageinst mother or created such
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risk of making him an object of hatred, ridicule or social disa sproval in
the community thet a reasonable man in his position would not W wve made
the statement unless he believed it to be true.

(11) [Deleted]

{12) Unless the judge finds it was mede in bad faith, a statement
of ¢

{a) The declarant's then existing state of mind, emotion or physical
sensation, including statements of intent, plan, motive, design, mental feeling,
pain and bodily health, but not including memory or belief to prove the fact
remembered or believed, when such a mental or physical condition is in issue
or is relevant to prove or explein ascts or conduct of the declarant.

(b) The declarant's previous symptoms, pain or rlrsical sensatliom, made
to a physician consulted for ftreatment or for diagnos s with' a view to
treatment, and relevant tc an issue of declarent’s bo iLly condition.

{c) 'The declarant that Le has or has not mede & will, or e will of
a perticular purport, or has or has not revoked his w 1Lo.

(13) 4 writing offered a2z a record of an act, oy Wition or ewent if
the custodian or other qualified witness testifies to its ilentity amg the
mode of its preparation and if the judge finds that it sas mede in the
regular course of a business, at or near the time of t-e act, condition ¢r
event, and that the sources of information, method and time of preparatiom
were such as to indicate its trustworthiness. As used in this parsgraph,

"e business' includes every kind of business, professim, cccupation, calling
or operation of institutions, whether carried on for profit or not.

{14) Evidence of the absence from the records of & business (as
defined in subdivision {13) of this rule) of a record of an asserted act,

condition or event, to prove the non-occurrence of tha: act or evenk, or $he
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non-existence of the condition, if the judge finds that:

(&) It was the regular course of that business to make reco./ds of
all such acts, conditions or events, at or near the time of the aet,
condition or event, and to preserve them; and

{b} The sources of information end method and time of preperab. on
of the records of that business are such as to indicate the trustwor:hiness
of the records.

{15} Subject to Rule 6k, statements of fact cont:iined in a vritten
report made by a public officer or employee of the Ui =d States ¢r ly &
public officer or employee of a state or territory of 1 United States,
if tke judge finds that the making thereof was withir %1 scope of the duty
of such officer or employee and that it was his duty %

{a) Perform the act reported; or

(b} Observe the act, condition or evend reported- T

(¢) Investigate the fachts concerning the act, ccadision or event.

(16) Writings made by persans other than public offS.eirs or employees
a8 a record, report or finding of fact, if the judge finds ¥1imt:

(a) Thue maker was authorized by a statute of the Un.iz2& States or
of a state or territory of the United States %o perform, to ~h¥ exclusion
of persons not so muthorized, the functions weflected in the vriting, and
was reguired by statute to file in a designefed publfic office = awritten
report of specified matters relating to the performaxce of sicin famctions;
and

{t) The writing was mede and filed as s¢ requiyed by tha stabube.

(17) (a) If meeting the requirements of* authertication under ufge 65,
to prove the content of the record, a writing purpoiting to be a cory -3F

an official record or of an entry therein.
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(b) If meeting the requirements of authentication under Rule 69,
to prove the absence of a record in a specified office, a writi:: made by
the official custodian of the official records of the oiffice, reclting
diligent search and failure to find such record.

(18} A certificate that the meker thereof performed a mer.iage
ceremony, to prove the truth of the recitals therecf, if the judge finds that:

(2} The maker of the certificate was, at the time and place certi-
fied as tne time and place of the merriage, authorized by law to perform
marrisge cercmonies; and

(») The certificaete was issued at that time or within a reasonable
time thereafter.

(19) The officisl record of a document purporting to establish or
affect an interest in property, to prove the content of the original
recorded document and its execution and delivery by each person by whom
it purports to bave been executed, if the judge finds that:

(a) The record is in fact a record of an office of & state or nation
or of any govermmental subdivision thereof; and

(p) An spplicable statute authorized such a document to be recorded
in that office.

{20) Evidence of a Tinal judgment asdjudging a person guilty of a
felony, to prove, ageinst such person, any fact essential to sustain the
Judgment unless such fact is admitted. |

(21) To prove the wrong of the adverse party and the amount of

damages sustained by the judgment creditor, evidensze of a final judgment if:
{a) Offered by a judgment debtor in an action or proceeding im which
he seeks 1o recover partial or total indemnity or exoneration for money

pald or liability incurred by him because of the Judgment; and
(b} The judge finds that the judgment was :sendered for damages sus-
tained by the judgment creditor as a result of the wrong of the adverse

party to the presept action or proceeding.
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{(22) To prove any fact which was essential to the judgr n' evidence
of a final judgment determining the interest or lack of interesl o the
public or of a state or nation or governmental subdivision thereof _n land,
if offered by a party in an saction or proceeding in which any such fact or
such interest or lack of interest is a material matier.

(23} If the judge finds that the declarant is unavailable as a
witness, a statement of a matter concerning a declarent's own birth,
marriage, divorce, legitimacy, relationship by blool or merriage, race-
ancestry or other similar fact of his family history, even though the
declarant had no means of acquiring personal knowlslge of the matter
declared, unless the judge finde that the declarant rsede the statement
at a time when there was an existing controversy covei* the precise point
to which the statement refers and the statement was mide under such cir-
cumstances that the declarant had motive or reascn to exceed or fall short

of the truth.

(24) Unless the Judge finds that the declaramt mai'e the statement
at a time vhen there was an existing controversy over thy* precise point
to vhich the statement refers and the statement was made -wmder such circum-
stances that the declarant had motive or reason to exceed 3¢ fall short of
the truth, a statement concerning the birth, merriege, divai-ce, death,
legitimacy, race-ancestry, relationship by blood or marriage or other similar
fact of the family history of a person other than the declaran® if the judge
finds that the declarant is unavailable as a witness and finds gpat:

() The declarant was related to the ofher by blood or merriage; or

(b) The declarant was otherwise so irgimately associated vt} the
other's family as to be likely to have accutate information concernifig the
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matter declared and made the statement (i) as upon information r2celved
from the othey or from a person related by blood or marriage to .be cther
or {ii) s upen repute in the other's family.

(25) [Deleted]

{§) PFvdence of reputation among members of a fanmily, if:

Cl) The reputation concerns the birth, marriage, divorce, death,
legitimacy, race-ancestry or cther fact of the family history of a member
of the famll}y by blood or marriage; and

(b} The evidence consists of (1) a witnese testifying to his knowledge
of such reputation or (ii) such evidence as entries 12 family bibles or
other family books or charts, engravings on rings, f¢pily portralts or
engravings on urns, q¢rypts or tombstones.

{27) Evidence of reputation in a community as teriing to prowa the
truth of the matter reputed, if the reputation goncern::

(a) Boundaries of, or customs affecting, land in "he community and
the judge Tinds the® the reputation, if any, arese befci'e controversy.

(b} An event of general history of the community ¢+ af the state or
nation of which the community i1s & part and the judge . 13 13 that the event
was of importance to the community.

{c)} The date or fact of birth, marrisge, divoree or J.eth of a person
resident in the commmity at the time of the reputation.

(28) If a person's character or & trait of a person's rbamacter st &
specified time is materisl, evidence of his gereral reputatici\ wigh refayence
thereto at a relevant time in the community in ¢hich he then rewsided or in a
group with which he then habitually associated, to prove the tri%th #f the

matter reputed,
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(29) Subject to Rule 64, evidence of a statement relevant to
material mastter, contained in:

{(a)} A deed of conveyance or a wlll or other writing purpsriing to
&affect an interest in property, offered as tending to prove the tiutk of
the matter stated, if the judge finds that the matter stated would be
relevant upcn an issue as to an interest in the property and that the
dealings with the property since the statement was made have not been
inconsistent with the truth of the statement.

{b} A writing more than 30 years old when the statement has been
since generally acted upon as true Dy persons having an interest in the
matter, if the statement would lhave been admissible if made by the wriser
while testifying.

(30) Evidence of statements of matters of inferest to persons gngagea
in an occupaticn contained in a list, register, periodical or other pyblished
compilation to prove the truth of any relevant matfer so stated if the Jjudge
finds that the compilation 1s published for use by persons engaged in that
occupation and is generally used and relied upon by them.

(31) Historical works, boois of science or art, and published maps
or charts, when made by persons indifferent between the parties, to prove

Tacts of general notorlety and intervest.

(32) Hearsay evidence declared to be adwissible by any other law of

this State.
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RULE 63A. Savings Clause. Where hearsay evidence is decl ved to te

afzissible by any law of this State, nothingz ir Rule 63 shall be .onetued

to repeal such law.

RULE 64. Discretion of Judge under Exceptions to Exclude Evidence,

Any vwriting admissible under subdivision {15) or (29} of Rule 63 shall be
received only if the party offering such writing has delivered a copy of
it, or so much thereof as may relate to the controversy, to each adverse
party a reasonsble time before trial unless the jud e finds thet such
adverse party has not been unfairly surprised by th: fallure to deliver

guch copy-

w

RULE 65. Credibility of Declarant. Evidence cf a statement or other

conduct by a declarant inconsistent with a statement of such declarant
received in evidence under an exception to Rule 63 is admissible for the
purpose of discrediting the declarant, though he had. ne opportunity to deny
or explain such inconsistent statement or other conduct. Any &ther evidence
tending to impair or support the credibility of the Jlaclarant ia admissible

if it would have been admissible had the declsrant been a witness,

RULE 66. Multiple Hearsay. A statement with ths scope of an gxeeption

to Rule 63 is not inadmissible on the ground that it Iacludes s statgment
made by another declarant and is offered to prove the $ruth of the ingluded
statement if such included statement itself meets tlLe vequirements of ag

eXception.

MJN 0622




3/3/61
Memorandwm No. 11 (1961)

Subject: Upiform Rules of Evidence - Rule 63 - Subdivisions
(15) and (21)

This memorandum will discuss the necessity for Rule 63(15) of
the URE and scme of the guestions that may arise if it is deleted
and C.C.P. §§ 1920 and 1926 are repealed. It will alsc discuss

possible revision of Rule 63(21)} of the URE.

Subdivision (15)

In regard to subdivision (15), the staff was asked to present
a report on the need for the subdivision in view of the provisions
of subdivision (13) pertaining to business records.

Subdivision (13} permits the admission of any record of an act,
condition or event 1f the custocdian or some other guelified witness
testifies as to its manner of preparation and the judge finds that
1t was made in the regular course of bLusiness and thet the sources
of information and method of preparation indicate its trustworthiness.
It 48 well settled in California that this language as it now appears
in the Uniform Business Records ss Evidence Act {C.C.P. §§ 1953e-
1935h) epplies to records maintained and prepared by the Government.
{Nichols v. McCoy, 38 Cal.2d 447 (1952)(record of blood alcohol test

from County Corcner's office); Brown v. County of lLos Angeles, T7

Cal. App.2d 81k (1947)(record of indegent relief granted by county);

Fox v. San Francisco Unified School District, 111 Cal. App.2d 885

(1952)( school personnel performance reports).)
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The Californie cases have held that business records are
admispible under the businespg records exception only to prove facts
within the knowledge of the person making the record or facte
reported to the recorder by a person with perscnal knowledge thereof
who was under a duty to report them. (Witkin, California Evidence
327}. The California cases have excluded business records in which
the facts atated are bhased upon the statements of persons under no
duty to give the informaticn to the recorder. The courts state the
general proposition that evidence is not admissible, even though
contained in a business record, if the recoyder or the person within
the business who reported to the recorder could not competently testify

concerning the same matter. (McGowan v. Los Angeles 100 Cal. App.2d

303 (1951).) Thus in Behr v. County of Santa Cruz, 172 Cal. App.2d 697

{1959) a report on the cause of & fire prepered by a ranger es part
of hig duties was excluded because the report was based on the
statements of others who bad no duty to give such information. In

Maclean v. Sen Francisco, 151 Cal. App.2d 133 {1957) the triel court

excluded a police accident report because no foundation was laid
showing that the statements contained in it were based on the perscnal
observations of the reporting officers, The appellate court said

the exclusion was proper if the officers 4id not observe the eventis
reported, and if they did observe the events, the appellant was not
prejudiced by the axclusion of the evidence because the officers were
actually called to testify and did testify as to the matters within

their personal knowledge.
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Subdivision (15) ms modified by the Commission in Februmry (see
minutes p. 7) provides that statements of fact in reports made within
the scope of cofficial duty are admiassible if the reporting officer
could competently testify thereto if called as a witness and had a duty
to () perform the act reported, (b) observe the act reported or
{c) investigate the facts concerning the mct reported.

Paragraphe {a) and {b) of (15) appear toc be narrower than the
business records exception stated in (13)., Under both exceptioms,
the court must find that the recorder had & duty -- either a business
or official duty -- to record the matters in the record, but subdivision
(15) requires the officer making the record to perform or cbserve
the reported act. Under the business records exception, it is not
necessary for the recorder to observe the acts recorded sc long as
someone in the busineés had a duty to report the facts to the recorder
and the recorder had the duty to record the matters reported,

The meaning of paragraph {c) is not altogether clear. The
preliminary langusge under subdivision {15) reetricts the exception
to "ptatements of fact." This might e construed to mean statements
of such facts as are observed by the recorder. But if so, subdivision
(¢) seems to be merely a repetition of paragraphs (a) and {b}. Undey
this comstruction, all of subdivision (15) appears to be somewhat
narrower than subdivision {13), for under subdivision (15) the
recorder must have observed or performed the acts recorded whereas
(13) does not impose this requirement.

Paragreph (c), however, might alsoc be construed to apply to

gtatements of fact based upon the investigation of the officer whether
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or not he persconally cbserved the facts recorded. Of course, the
preliminery language requires the court to find that the offiecer
could competently testify to the facts recorded if called ms a
witness. But under this construction, (15} might be considered
broeder than {13) in that opinion evidence might be admissible

under {15) although inadmissible under (13). In this connection,
twe recent criminal cases are significant, These cases indicate
that there may be a distinction between the businesa records
exception and the present official records exception (C.C.P. §§ 1920,

1926) insofar as statements of opinion are concerned,

s
G

‘r%;
People v. Terrell, 138 Csl. App.2d 35 (1955), was a

prosecution for abortion., A hospital record was introduced which
contained the diagnosis of "prob. criminal sbortion.” The appellate
- court held that 1t was error to admit the hospital record under the
business records exception for two reasons. The first reason was
that the report contained a conclusion to which the doector who made
the notation could not have testified if calied es a witness. The
second reesson wes that opinions are not admissible under the
business records exception because there 1s no way to determine
whether the person gilving the opinion was or was not qualified to
express the opinion. The court said thait business records may be
admitted to prove an ection, condition or event and "a conclusion
is neither aun act, condition or event." However, the court did not
reverse the conviotion because it found that the error was non-
prejudicial in the light of the other testimony. In People v,

Williams, 17% Cal. App.2d 36k (1959) the coroner's autopsy record
- T
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vas introduced 1n a murder case to show the path of the bullet and
the cause of death., On appeal, the admission of this record wes
objected to on the ground that it contained opinicn evidence, and
the Terrell case wae cited as authority for excluding the evidence.
The court distinguished the Terrell case on the ground that the
autopsy report was a public record which is admissible as evidence
of the facts stated under C.C.P. § 1920, thus impiying that opinion
evidence is admissible under § 1920 but not under the business records
exception. However, the court was also "well satisfied@ from the
reading of the testimony , , . that the [report] did not constitute
opinionse and conclusions such as those with which the court was

concerned in Pecple v, Terreil."

The authority of Terrell msy be questioned., Other cases indicate
that medical diagnoses made in hospitsl reports are admissible as business
records even though the diagnoses are statements of expert apinion. (McDowd

v._Pig'n Whistle Corp., 26 Cal.2d 696 {1945); People v. Gorgol, 122 Cal.

App.2d 281 {1953).) Aside from these two cases (Terrell and Williams) the
courts have generally excluded evidence coffered under the official records
exception upon the pame grounds that they exclude evidence under the

business records exception. {Behr v, County of Sante Cruz, 172 Cal. App.2d

697 {1959) {ranger'e report on cause of fire inadmissible as based on

hearsay); Pruett v. Burr, 118 Cal. App.2d 188 (1953); Reisman v. Los

Angeles School District, 123 Cal. App.2d 493 (1954); McGown v. Los Angeles,

100 Cal. App.2d 386 {1950); Hoel v. Los Angeles, 136 Cal. App.2d 295 {1955);)

In any event, even under the business records exception, a

vourt might admit "findings of fact"” or "conclusions” if the coupt

-

-5

MJN 0627




could find that the sources of informetion were sufficiently trustworthy.
Construing the somewhat eimilar federal business records statute, the
Court of Appenls for the Second Circuit held that the findings of an
accldent infestigation board appointed by an sirline were sadmissible to

prove the cause of airplane accldents. (Pekelis v. Transcontinental and

Western Air Inc., 187 F.28 122 (1951), cert. denied, 341 U.S. 951

{1951).) However, the Second Circuit has been lmposing a "motive to
misrepresent” test in determining the trustworthiness of business records.

(See Hoffman v. Palmer, 129 F.24 976 {1942); L4 Stan. L. Rev. 288 {1952).)

This test has not been applied generally elsewhere and no California case
has been found sancticning the application of such s test. 1In the Pekelis
case, the Second Circuit held the investigation board's report admissible
against the airline, Presumsbly it would not have permitted it tc be
admitted for the airline on the ground that it was made under circumstances
that were "dripping with motivations to misrepresent.” (Hoffman v.
Palmer, 129 F.2d at 991.)

Thus, even 1f (15){c) were construed as broadly as it might be,
it still might be no broader than the Lusiness records exception as
applied to govermmental records.

From the foregoing, it appears that subdivision (15) as presently
worded would edmit no evidence that is not admiesible under the Uniform
Business Records as Evidence Act. It i1s posasible though that opinion
evidence based upon personal observation of the recording officer
might come in under subdivision (15) and would be excluded under
subdivision (13) on the authority of the Terrell and Williams cases.

The Commission apparently intended to forbid the introduction of

-6
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opinions and conclusions, for "findings of fact" and "conclusions" were
deleted from the original URE version of this subdivision. If this 1s
the intention of the Commission, all of subdivision (15)might well be
deleted as unnecessary. If this is done, the staff believes that it
would be desirable to smend subdivision (13) g0 that it clearly states
what the cases have held concerning the government's records. A posaible

reviaion is es follows:

A writing offered as a record of an act, condition or
event 1f the custodian cor other qualified witness testifies
to its identity and the mode of its preparaticn and 1f the
Judge finds that 1t was made in the regular course of &
business, at or near the time of the act, condition or evemt,
and that the sources of information, method and time of
preparation were such as to indicate its trustworthiness. As
used in this subdivision, "a business" includes every kind of

busipness, governmentel activity, profession, cccupation, calling

or operation of institutions, whether carried on for profit or

not.

It should be noted that the deletion of subdivisions (15) and (16)

' may change the law to a certain extent if C,C.P. §§ 1920 and 1526 are
glso repealed. Sectlons 1920 and 1926 permit the introduction of entiiss
in public or other official bocks or records made in the course of duty
by a public officer or "ancther person.” A4s polnted out previously,

the cases generally have required the recorder of information received
under the business records exception toc have personal knowledge of the

matters recorded or the person in the business who reported the facts

==
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to the recorder to have personsl knowledge thereof. In Orange County

Weter District v. Riverside, 173 Cal. App.2d 137, (1959) the court

considered summaries of reports filed pursuant to a legal duty by weter
users indiceting the emount of water produced by the well they were using.
These reports were filed with the District each & months. As no objection
was mede to the summaries on the ground that they did not accurately
reflect the original reports, the court held thai the summaries were |
admissible because the original records would have been edmissible
under § 1920. It may be doubted whether the water users in this case
could have been considered persons within the business 28 the courts have
required under the business records act. However, the actual 1angﬁ"a.§e”
of the business records act would permit the sdmission of these records
1f the court determined that the reports were sufficlently trustworthy.
Subdivigion (16} would have admitted these records directly.
Subdivision (16) alsc would have admitted vital stetistics records from
other atates. The Commission deleted the subdivision on the ground
that the vital statistics statutes in the Heslth and Safety Code would
permit the admission of wvital statistic records. However, Health and
Safety Code § 10577 pertains only to records of this State. Thus,
vitel statistics records of other states must be admitted, if at all,
under the business records exception contained in (13). It is, of
course, possible that the court would find that the sources of information
were sufficiently trustworthy to permit the introduction of such records.
However, it is slso possible that the perecns recording the informstion
might be considered perscns mot within the business and the records

might be excluded as hased on hearsay.

=fa
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Subdivision {21)

At the February meeting, the staff was directed to report on the
deeirability of edding a reference to warranty to the proposed subdivieion
and ¢ redraft the subdivision.

Civil Code § 2778 sets forth the rules for construing an indemnity
contract when & contrary intention does not appear in the agreement.
Subdivisions & and 7 declare that if a person (an indemnitor) who has
agreed to indemnify another (an indemmitee) 1s notified of any sction
against the indemnitee and neglects to defend the action, a recovery in
the action is conclusive against the indemnitor. If the indemnitor is mot
given remsonable notice of the action or is not allowed to control its
defense, the Judgment egainst the indemnitee is only presumptive evidence
againgt the indemnitor.

If & grentee of real property has received the property by a deed
with & title warranty and is sued for the possession of the property, he
mey give notice of the suit to the warrantor or any previous warrantor in
the chain of title and request him to defend the action, If the notice is

given, the warrantor is bound by the judgment. {McCormick v. Marcy, 165

Cal. 386 (1913).) There is an early holding, though, that in the sbsence

of notice, the juigment is not admissible in a subsequent action between

the warrantor and the warrantee. (Pesbody v. Phelps, 9 Cal. 213, 226 (1858):
"0f the action the defendant received no legal notice, and the judgment
canuot, therefore, be evidence against him of the paramount title in

Larkin.")
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S0 far as personal property is concerned, it appears that a judgment
obtained for breach of warranty againat a seller may be used as evidence
in an action against s preceding seller based upon s similer warranty.

The following language from Reggio v. Bragglotti, 7 Cush. 166 (Mass. 1855)
vas cited with approval in Erie City Iron Works v. Tatum, 1 Cal. App. 286,
292 (1905):

The measure of demages, in an action brought for breach of an
implied warranty of the genuineness of an article s0ld as opium,
1s the value of an article corresponding to the warrenty,
deducting the value, 1f anything, of the article sold; and if
the vendor {vendee] has in the meantime sold the article with a
like warranty, the sum paid on s judgment obtained agrinst him,
in an action brought by his vendee for a breach of that warrenty
is prima facle evidence of the amount which he c¢en recover of his
vendor; and if he gave notice to his vendor of the commencement
of that action, he may also recover his taxable costs therein;
but he can in no case recover counsel fees pald for the defense
thereof.”

From the foregeing it appears that Judgments are sometimes evidence
in warranty cases and someiimes are not. In any event, it would appear
to be desirsble to make Judgments admissible in those warranty cases
where they are not now admissible and are not conclusive. A suggested
revision 1s as follows:

(21) To prove any fact essential to the judgment, evidence of

a final judgment which under the law of this State is not conclusive

against the adverse party when offered by the judgment debtor in an
action or proceeding to récover partial or totel indemnity or exoneration
for money paid or liability incurred by him because of the judgment,

to enforce a warranty to protect him againet the lisbility determined by
the judgment or to recover damages for breach of a warranty identieal
with a werranty determined by the judgment to have been breached.

Respectfully submitted,

Joseph B, Harvey
Asslstant Executive Secretary
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LETTER OF TRANSMITTAL

To HIS EXCELLENCY EDMUND G, HRCWN

Governor of California

and to the lLegislature

The California Law Revision Commission was authorized by Resolution
Chapter 42 of the Statutes of 1956 to make a study to determine whether
the California law of evidence shouwld be revised to conform to the Uniform
Rules of Evidence drefted by the National Conference of Commissioners
on Uniform State Laws and approved by it at its 1953 annual conference,

The Commissicn herewith submits s preliminary report contailning its
tentative recommendation concerning Article VIII (Hearsay Evidence) of
the Uniform Rules of Evidence and the research study relating thereto
prepared by its research consultant, Professor James H. Chadbourn of the
School of Law, University of California at Los Angeles. This report
covers the portion of the Uniform Rules upon which preliminary work
has been completed by the Commission. In preparing this report the
-CQmmission congidered the views of a Special Committee of the State Bar
sppointed to study the Uniform Rules of Evidence. Other portions of the
Uniform Rules will be covered in subsegquent reports.

The tentative recommendation of the Law Revision Commisaion
concerning Article VIII of the Uniform Rules of Evidence is being
released at this time so thet interested persons will have an
opportunity to study the tentative recommendation and give the Commission
the benefit of their comments and criticisms. These comments and criticisms

will be considered by the Commission in formulating its final recommendation.
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Commission, School of Lew, Stanford, California.
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John R. McDonough, Jr., Vice Chairman

James A. Cobey, Member of the Senate

Clark L. Rradley, Megpber of the Assembly
Joseph A. Ball

James R. Edwards

Sho Sato

Vaino H. Spencer

Thomas B. Stanton, Jr.

Ralph N. Kleps, Legislative Counsel, ex officio

John H. DeMoully
Executive Secretary
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA

1AW REVISION COMMISSION

THE URIPCRM RULES OF EVIDENCE

Article VIII. BHeapsay Dvidence

The Uniform Rules of Evidence (hereinafter sometimes designated
as "URE") were promulgsted by the National Conference of Commissioners
on Uniform State Iaws in 1953.1 In 1956 the Legislature authorized
and directed the lLaw Revigion Commission to make a study to determine
vhether the Uniform Rules of Evidence should be enacted in this
State.

The tentative recommendation of the Law Revision Commission
on Article VIII of the Uniform Rules of Evidence is set forth herein.
Tais article, consisting of Rules 62 through 66, relates to the

admisgibility of hearsay evidence in proceedings conducted by or

under the supervision of a court.

1, copy of a printed pamphlet containing the Uniform Fules of

. Pvidence may be obtained from the National Conference of
Commissioners on Uniform State Iaws, 1155 East Sixtieth Street,
Chicago 37, Illinois. The price of the pamphlet is 60 cents.
The Lsw Revision Commission does not have copies of this
pamphlet available for distribution.
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paragraph states the common-lew hearsay rule.

GENERAL SCHEME OF URE RULES 62-66

The opening paragreph of Rule 63 provides:

Evidence of a statement which is made other than by a
witness while testifying at the hearing offered to prove
the truth of the matter stated is hearsay evidence and
inadmissible except:

With one lmportant qualification, hereafter discussedﬂ'this

(31) of URE Rule 63 state a series of exceptions to the hearsay rule.

The comment of the Commissioners on Uniform State Laws on the general

scheme of Rule 63 is as follows:

This rule follows Wigmore in defining hearsay es an
extrajudicial statement which is offered to prove the truth
of the matter stated . . . . The policy of the rule is to
make all hearsay, even though relevant, inedmissible except
to the extent that hearsay statements are admissible by the
exceptions under this rule. In no instance ls an excepticn
baged solely upon the idea of necessity arising from the fact
of the uneveilability of the declarant as s witness .
The traditicnal policy is adhered to, namely that the probative
value of hearsey 1s not a mere matter of weight for the trier
of fact but that its having any value at all depends primarily
upen the circumstences under which the statement was made. The
element of unavailability of the declarant or the fact that the
statement 1s the best evidence available iz a factor in 2 very

limited number of situaticns, but for the most part is & relatively
minor factor or no factor at ail. Most of the following exceptions

are the expressions of common law excepticns to the hearsay rule.
Where there is lack of uniformity among the states with respect to
a particular exception a seriocus effort has been made to state the
rule which seems most sensible or vhich reflects the weight of
authority . . . . The execeptions reflect scme brosdening of scope
88 will be noted in the comments under the particular sections.
These changes not only have the support of experience in long
usage in some areas but have the support of the best legal talent

1.

See the Comment of the Law Revision Commission to Rule 63 (opening
paragraph), page G.

Subdivisions (1) through
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in the fleld of evidence, Yet they are conservative changes and .
represent a ratiocnal middle ground between the extremes of

thought and should be acceptable in any fact-finding tribunal,

whether jury, judge or administrative body.

REVISION OF URE RULES 62-66

The Law Revision Commission tentatively recommends that URE
Rules 62-66 be revised as hereinafter indicated and that the
California law be revised to conform thereto. It will be seen
that the Commission has concluded that many changes should be
made in Rules 62-66. In some cases the suggested changes go
only to lengusge. In others, however, they reflect a considerably
different point of view on matters of substance from that token
by the Commissioners on Uniform State Laws., In virtually sll
such instances the rule proposed by the Law Revision Commission is
less liberal as to the admissibility of hearsay evidence than that
proposed by the Commissioners on Uniform State Laws. Nevertheless,
the tentative recommendetion of the Commission would meke a considerably
broader range of hearsay evidence admissible in the courts of this
State than i1s now the case.

In the discussion which follows, the text of the Uniform Rule
or & subdivision thereof as proposed by the Commissioners on Uniform
State Laws is set forth and the amendments tentatively recommended by
the Law Revision Commission are shown in strikeout type and italics.
Each provision is followed by a comment of the Law Revision Commission.
Where the Commission has proposed a modification which relates only
to the form of the rule or the purpose of which is obvious upon

first reading, no explanation of the Commission's revision is stated.
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In other cases the reasons for the Law Rovision Commission's disagreement
with the Commissioners on Uniform State Laws are stated.

For a detailed analysis of the varicus rules and the Califcrnia
law relating to hearsay, see the ;research study beginning on

page . This study was prepared by the Commission's research

consultant.
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Rule 62
(34)

RULE 62. DEFINITIONS.

Rule 62, As used in [Rule-63-ard-ita-oxeepbiens-and-in

the-fellewing-ruiesy ] Rules 62 through 66;

{1) "Statement" means not only an oral or written expres-
sion but also non-verbal conduct of a person intended by him
as a substitute for words in expressing the matter stated.

(2) YDeclarant"™ 1is a person who makes a statement.

(3) "Perceive® means acquire knowledge through one's
[ewn] senses.

(4) "Public [@ffieiall] officer or employee of a state or

territory of the United States" includes [ar-effieini-of-a
poltivienl-aubdiviaion-of-such-sbate-or-terpitery-and-ef-a-

munieipalitys | an officer or employee of:

(a) This State or any county, city, district, authority,

agency or other political subdivigion of this State.

{b) Any other state or territory of the United States

or any public entity in any other state er territory that

is substantially equivalent to the public entities included

under paragraph (a) of this subdivision.

(5) ™State" includes each of the United States and the

District of Columbia.
($63~-BA-businessl-as-used-in-exeepbion-{13}-shati-insiude

every-kind-ef-business;-prefespiony-eosupabiony-eatling~er

epersbion-of-inasbitubionsy-whebher-garried-on-for-profis-on

HBSv]
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Rule 62

(6) [4%}] Except as otherwise provided in subdivision

(7) of this rule, "unavailable as a witness® [ireludea-situa-

tiens-where] means that the {wibrese] declarant isj

(a) Exempted on the ground of privilege from testifying
concerning the matter to which his statement is relevant., [y-ep]
(b) Disqualified from testifying to the matter, [}-ep]

(c) Dead or unable [te-be-pressat-ser] to testify at the
hearing because of [deatk-er-ther-exissing] physical or mental
illness, [y-e»]

(d) Absent beyond the jurisdiction of the court to compel

appearance by its process and the proponent of his statement

could not in the exercise of reascnable diligence have secured

the presence of the declarant at the hearing. [z-er]

{e} Absent from the [plase-ef] hearing [beeause] and the

proponent of his statement does not know and with reasonable

diligence has been unable to ascertain his whereabouts,

(7) For the purposes of subdivision {6) of this rule,

{But] a [wistress] declarant is not unavailable as a witness:

{a) If the judge finds that [his] the exemption, dis-

qualification, death, inability or absence of the declarant

is due to the procurement or wrongdoing of the proponent of
his statement for the purpose of preventing the [wibness ]
declarant from attending or testifying; [y] or [$e-the
suipable~neglest-of-susk-partyy-op |

{(b) If unavailability is claimed [4rdem-slause-{d}-ef-~the

preseding-parasraph ] because the declarant is absent bevond the

-6
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Rule 62

Jurigdiction of the court to compel appearance by its process

and the judge finds that the deposition of the declarant could

have been taken by the proponent by the exercise of reasonable

diligence and without undue hardship (3] or expense, [and

that-the-prebablie-imporsance-ef-the-tesbineny-in-sueh-as-te

justify~the-oxpense-of-taking-cush-deposibieny |

COMMENT

This Rule defines terms used in Rules 62-66. The Rule as proposed

by the Commissioners on Uniform State Lawrs has been eonsiderably revised

in form in the interest of clarity of statement.
The significance of the definitlon of “"statement" contained in
URE 62(1) is discussed in the comment to the opening paragreph of

Rule &3.

URE Rule 62(6) has been cmitted because "a business" is used only

in subdivisions (13) and {14) of Rule 63 and the term is defined there.

Rule 62 defines the phrase "unavailable as a witness,” and this
phrase is used in URE Rules 62-66 to statc the condition which must
be met whenever the admissibility of hearsay evidence is dependent
upon the present unavailability of the declarant to testify. The
edmissibility of evidence under certain hearsay exceptions provided
by existing California law is also dependent upon the unavailability
of the hearsey declarant to testify. But the conditions consituting
unavailability under existing law vary from exception to exception
without apparent reason. Under some exceptions the evidence is

admissible if the declarant is dead; under others, the evidence is

~T=

MJN 0642




admissible if the declarant is dead. or insane; under others, the evidence
is admissible if the declarant is absent from the jurisdiction. TFor
these varying standards of unavailability, Rule 62 substitutes & uniform
standard.

fhe phrase "unavallsble as & witness" as defined in Rule 62 includes,
in addition to cases where the declarant is physically unavailable (dead,
insane, or absent from the jurisdiction), situations in which the
declarant is legally unavailable {exempted from testifying on the ground
of privilege or disqualification), There would seem to be noc valid
distinction between admitting the statements of a dead, insane or
absent declarant and admitting those of one who is legally not avallable
to testify. Of course, if the cut-of-court declaration is itself
privileged, the fact that the declarant is unaveilable to testify at
the hearing on the ground of privilege will not meke the declaration
admissible. The excepltions to the hearsay rule that are get forth
in the subdivisions of Rule 63 do not declare thet the evidence
described is necessarily admissible. They merely declare that such
evidence is not inadmissidble under the hearsay rule. If there is some
other rule of law ~-=- such as privilege -- which renders the evidence
inedmissible, the court is not compelled tc admit the evidence merely
because it falls within an exception to the hearsay rule. Rule 62,
therefore, will permit the introduction of hearsey evidence where the
declarant is unavailable because of privilege only if the declaration
itself is not privileged or inadmissible for some other reascn.

The last clause of URE Rule 62 has been deleted by the Commission

for it adds nothing to the preceding lanpuage.

_8_ i
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Rule 63
RULE 63. HEARSAY EVIDENCE EXCLUDED - EXCEPTIONS.

Opening Paragraph: General Rule Excluding Hearsay Evidence.

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing and is offered to ;
prove the truth of the matter stated is hearsay evidence and is

inadmissible except:

COMMENT

This language, prior to the word "except," states the hearsay rule in
its classical form, with one gualification: because the word “"statement"
as used herein is defined in Rule 62(1) to mean only oral or written
expression and assertive nonverbal conduct -- i.e,, nonverbal conduct
intended by the actor as & substitute for words in expreseing a matter --
it does not define as hearssy at least some types of nonassertive conduct
vhich ocur courts today would probably regard as amounting to extrajudicial
declarations and thus hearsay, e.g., the flight of X as evidence that he
committed a crime. The Commission agrees with the draftsmen of the URE
that evidence of nonassertive conduct should not be regarded as hearsay
for two reascns. First, such evidence, being nonassertive, does noct in-
volve the veracity of the declarant and one of the principel purposes of
the hearsay rule 1s to subject the veracliy of the declarant to cross-ex-
emination. Second, there 1s frequently a guarantee of the trustworthiness of
the inference to be drawn from such nonassertive conduct in that the conduct

jtself evidences the actor’'s own belief in and hence the truth of the

i
-9_ ;
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matter inferred. To put the matter anocther way, in such cases actions
speak louder than words.

The word "except" introduces 31 subdivisions drafted by the
Commissicners on Uniform State Laws which define various exceptions
to the hearsay rule. These and several additional subdivisions added

by the Commission are commented upon individuslly below.

-10-
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Rule 63 (1)

Subdivision {1): Previous Statement of Trial Witness.

(1) [A-statement-previeusiy-made-by-a-perser-whe-is
present-at-the-hesaring-and-available-fer-arcas-examination
with-recpeet-to-the-sbatement-and-ibs-subjeet-matbep;-provided
She-sbatement-wenld-be-admissible-if-Rade-by-doolarans~-while

tesbifying~as-a-witnesss ] A statement made by a person who

is a witness at the hearing, but not made at the hearing, if

the statement would have been admissible if made by him while

testifying and the statement:

{a}) Is inconsistent with his testimony at the hearing

and is offered in compliance with Rule 22: or

(b} Is offered after evidence of a prior inconsistent

statement or of g recent fabrication by the witnaess has been

received and the statement is one made before the alleged

inconsistent statement or fabrication and is consistent with

his testimony at the hearing: or

(c) Concerns a matter as to which the witness has no

present recollection and is contained in a writing which (i)

was made at a time when the fact recorded in the writing

actually occurred or was fresh in the witness's memory, (ii)

was made by the witness himself or under his directiocn or by

some other person for the purpose of recording the witness's

statement at the time it was made and (iii) is offered after

the witness testifies that the statement he made was a true

statement of such fact and after the writing is authenticated

25 an accurate record of the statement.

"'3-1"'
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Rule 63{1)

COMMENT

The Commission recommends against adoption of Rule 63{1) of the
URE, which would meke admissible any extrajudicial statement which was
made by a declarant who is present at the hearing and availlable for
cross-examination. URE 63(1) would permit a party to put in his case
through written statements carefully prepared in his atiorney's office,
thus enabling him to present a smoothly coherent story which could
often not be duplicated on direct examination of the declarant. Even
if the declarant were then called to the stand by the adverse party
and cross~examined the net impact of his testimony would often, the
Commission believes, be considersbly stronger than 1t would have been
had the witness's story been told on the stand in ite entirety., Inasmuch
as the declarant is, by definition, avallable to testify in open court
the Commission doee not believe that so broad an exception to the
hearssy rule is warranted.

The Commission recommends, instead, that the present law respecting
the admissibility of out-of-court declarations of trial witnesses be
codified with some revisions. Accordingly, peragraph (a) restates the
present law respecting the admissibllity of prilor Incomsistent statements
and paragraph (b) substantiaslly restates the present law regarding the
admissibility of prior consistent statements except that in both instances

the extrajudicisl declarations are admitted as substantive evidence in the

=12~
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(63(2)
cause rather than, as at the present, sclely to impeach the witness in the
case of prior inconsistent statements and, in the case of prior consistent
statements, to rebut a charge of recent fabrication. The Commission
believes that it is not realistic to expect & jury to understand and apply

the subtle distinctions tsken in the present law as to the purposes for

which the extrajudicial statements of a trial witness may and may not be
used. Moreover, when a party needs to use a prior inconsistent statement
of a trial witness in order to meke out a prima facie case or defense,

he should be able to do so. In many cases the prior inconsistent
statement is more likely to be true than the testimony of the witness g
at the trial because it was made nearer in time to the matter to which |
it relates and is less likely to be influenced by the controversy which
gave rise to the litigation.

Paragraph (c), which mekes admissible what is usually referred to

as "past recollection recorded," mekes no radical departure from
existing law. The languvage stating the circumstances under which such
gvidence may be introduced, which the Cormission bhelieves provide
sufficient safeguards of the trustworthiness of such statements to
warrant their admission intc evidence, is taken largely from and
embodies the substance of the language of C.C.P. § 2047. There are,
however, two substantive differences between paragraph (c) and
existing California law:

EEEEE! our present law requires that a foundation be laid for the
admission of such evidence by showing (1) that the writing recording the
statement was made by the witness or under his direction, (2) that the

writing was made at a2 time vhen the fact recorded in the writing actually

MJIN 0648



()

occurred or at such other time when the fact was Fresh in hils memory

and (3) that the witness "knew that the same was correctly stated in the

1

writing." On the other hand, under perasraph {c) the writing msy be

made not only by the witness himself or under his direction but also

by socme other person for the purpose of recording the witness's statement

at the time it was mede. In addition, since there is no requirement
under paragraph (c) that the witness himsclf knew that the writing is
8 correct record of his statement, the tertimony of the person vho recorded
the statement may be used to establish trat the writing is a correct
record of the statement. The foundation reguirement of the present
law excludes any record of a declarant's statement if the person recording
the statement was not acting "under the direction” of the declarant. Yet
such & statement is trustworthy if the declarant is available to testify
that he made a true statement and the person who recorded the statement
is available to testify that he accurstely recorded the statement.

Second, under paragraph (¢) the document or other writing embodying
the statement is admlssilble while under the present law the declarant
reads the writing on the witness stand and it is not otherwise made &

part of the record unless it is offered by the adverse party.
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Rule 63 (2)

Subdivision (2}: Affidavits.

(2) [Aﬂfidavits-te-she-ex%ent-aémissibie—by-the-SSatutes
ef-thip-sbates ]
COMMENT
The Commission does not reccmmend the adoption of subdivision {(2).
Rule 63{32) and Rule 634 will continue in effect the present statutes

which set forth the conditions under which affidevits are admissible.
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Subdivision {3): Testimony in Another Action or Proceeding.

(3) [Subjeet-te-the-same-iimitabions-and-obieobiona-as !
thedgh-the-deelaranb-were-b065ifying-in-persony~ftat-boatimeny
irn-the-fepm-of-a~deposibion-taken-in-ccmpiianse-with-the-1iaw
ef-thig-sbate~for-upe~a8-se8tinoRy-in-the-5prigal-ef-the-asbzon
in~whioh-offeredy-er-{b}-if-the-judge-£inde-that-tha-dealarant
is—unavailable-as—a—witneas-at-the—hearing;-testimaay-given
ag-a-wWitResa~-ik-anether-getien-er-in-a-depesition-takon-in
eopplianee~with-iaw-for-use-as-5esbimeny~in-tha-érinl-ef-anether
aebieny-whon-{i}-tho-testimeny-is-offored-againss-a-parsy-whe
effered-it-in-hig-ewn-behalf-on-the-former~oeeasiony-or-against
the-eueeessep-in-in%ereat-eﬁ-sueh—p&rty;—ap-#ii}-éhe-issue—is
gnek-thas-the-ndvePse~-party-on-bhe-£ermer-oecasion-had-the-right
ard-opperbtuniby-fer-sress-oxamination-with-an-inkerest-and-mesive
similar-te—shat?whiah—the-aévepae-party-has-in-the—aetien—in

whieh-the-testimony-ie-offereds ] Subject to the same limita-

tions and objections as though the declarant were testifying

in person, testimony given under oath or affirmation as a

witness in another action or proceeding conducted by or under

the supervision of a court or other official agency having the

power to determine controversies or testimony in a deposition

taken in compliance with law in such an action or proceeding,

but only if the judge finds that the declarant_is unavailable

as a witness at the hearing and that:

{a) Such testimony is offered against a party who offered

it in evidence on his own behalf in the other action or proceeding

-16- ;
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or against the successor in interest of such party; or

{b) In a civil action or proceeding, the igsue is such that

the party against whom the testimony was offered in the other

action or proceeding had the right and opportunity for cross-

examination with an interest and motive similar to that which

the party against whom the testimony is offered has in the

action or proceeding in which the testimony i1s offered; or

fe) In a criminal action or proceeding, the party against

whom the testimony is offered was a party to the other action

or proceeding and had the right and copportunity for cross-

examination with an interest and motive similar to that which

he has in the action or proceeding in which the testimony is

offered except that the testimony given at a preliminary

examination in the other action or proceeding is not admissible.
COMMENT

This proposed provision is a modification of URE 63{3)(b). The
modification narrows the scope of the exceptilon to the hearsay rule which
is proposed by the Commissioners on Uniform State Laws. At the same time
thie provision goes beyond existing California law which admits testimony
teaken in another legal proceeding only if the other proceeding was a
former action between the seme parties, relsting to the same matter, or
was & former trial or a preliminary hearing in the action or procesding
in which the teatimony is offered.

There are two substantial preliminary qualifications of admiseibility
in the proposed rule: (1) the declarant must be unavailable as a witness

and {2) the testimony is subject to the same limitations and objections as
-17-

MJIN 0652

e




Rule 63(3)
though the declarant were testifying in perscon. 1In addition, the testimony
is made admigsible only in the guite limlted circumstances described in
paragraphs {a), (b) and (c}. The Commission believes that with these
limitations and safeguerds it is better to admit than to exclude the
former testimony because it may in particular cases be of critical
importance to & just decision of the cause in which it is offered.

Rule 63(3)(b) as revised by the Commission permits former testimony
to be used in & civil action if the party ageinst whom the evidence
was offered 1n the previouws action had the right and opportunity to
cross-examine the declarant with a motive similar to that of the party
against whom the evidence 1s offered. Thus, the party against whom
the evidence is offered may be required to rely on the sufficiency of
the cross-examination conducted by ancther person. However, Rule
63(3)(c) as revised by the Commission permits former testimony to be
used in criminal proceedings only if the party against whom the
evidence iz offered was also the party egainst whom the evidence was
gffered in the previous proceeding. This distinction has been made
to preserve the right of the person accused of crime to confront and
cross-examine the witnesses against him. VWhen a person's life or
liberty are at stake -- as they are in a criminal trial -«- the Commissiocn
does not believe that the accused should be compelled to rely on the
sufficiency of prior cross-examination conducted on behalf of scme
other person.

The Commission recommends against the adoption of URE 63(3)(a). This
peragraph would make admisslble as substantlve evidence any deposition

taken "for use as testimony in the trial of the action in which it is

18-
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offered" without the necessity of showing the existence of any such
special elrcumstances as the nonaveilability of the deponent. In 1957
the Leglslature enacted a statute (C.C.P. §§ 2016 - 2035) dealing
comprehensively with discovery, including provisicns releting td .
the taking and admissibility of depositicns (C.C.P. § 2016). The
proviaions then enacted respecting admissibility of depositions are
narrower than URE 63{3)(a). The Commission believes that 1t would

be unwise to recommend revision of the 1957 legislation at this time,
before substantial experience has been had thereunder. Rule 63(32)
and Rule 63A will continue in effect the existing law relating to use

of depositions as evidence at the trial.

-19-
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Subdivision (4): Contemporaneous and Spontaneous Statements.

(4) A statementy

(a) Which the judge finds was made while the declarant was
perceiving the event or condition which the statement narrates,
describes or explainsi [5] or

{b) Thich the judge finds [was.mads_while_the_declarant
was-uRder-the~stress-of-a-nerveus-exaibenens-saused-by-sueh

peraepsiony~er] (i) purports to state what the declarant perceived

relating to an event or condition which the statement narrates,

describes or explains and {ii) was made spontaneocusly while

the declarant was under the stress of excitement calused

by such perception.

[fe}--if-5he~dooiarant-is-unavaitable-as~a-witnessy-a
sbatement-narrasingy~deseribing-er-eupiaiRing-aR-e¥oAE-6F
eondition~-whiek-the-judge-findo-was-nade-by-the-deatapart-at
a-time~whén—%hé-matter—had-beea-?eeently-pereeiveé-by-him
and-while-his-peestieetbisn-vwas-elear;-and-was-nade-in-geod

faith-prier-to-the-oemmencement-of-she-aetiont |
COMMENT

Paragraph (a) mey go beyond existin; law. The Commisslon belleves
that there 15 an adeguate gusrantee of the trustworthiness of such

statements in the contenmporaneousness of the declarant's perception of
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the event and his narration of it; in such & situstion there is obviously
no problem of recollection and virtuaslly no cpportunity for fabricatlon.

Paregraph (b) is a éodification of the existing exception to the
hearsay rule which makes excited statemente admissible. The raticnale
of this exception is that the spontanelty of such statements and the
declarant's state of mind at the time when they are made provide an
adequate guarantee of theilr trustworthiness.

The Commission has deleted paragraph (c¢) of URE 63(4). This
paragraph would make the statements with which it is concerned admissible
only when the declarant iz unsvallable as a witness; bence its rejection
will doubtless exclude the conly svallable evidence in some cases where,
if admitted and believed, such evidence might have resulted in a
different decision. The Commission was substantially influenced in
reaching its decision by the fact that Rule 63(L4)({c) would meke
routinely taken statements of witnesses in personal injury sctions
admissible whenever such witnesses are unavailable at the trial. Both
the authorship (in the sense of reduction to writing) and the accuracy
of such statements are open ito considerable doubt. Moreover, as such
litigation and prepsration therefor is routinely handled, defendants
are more often in possession of statements meeting the specificetions
of Rule 63(4){(c) than are pleintiffs; and it is undesiramble thus
to weight the scales in a type of actlion which is so predominant in

our courts.
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Subdivision (5): Dying Declarations.

(5) A statement by a person [unavailable-as-a-witness-be-

sause-of-his-deasth] since deceased if the judge finds that it

would be admissible if made by the declarant at the hearing and

was made under a sense of impending death, voluntarily and in

good faith and [while-the-deelarans-was-seraeieus-of-hig-im~
pending-death-and-believed] in the belief that there was no

hope of his recovery. [$#]

COMMENT
This is a broadened form of the well-established exception to the
hearsay rule which makes dying declarations admissible. The existing
law -C.C.P. § 1870(4).8s8 interpreted by ocur courts makes such declarations
admissible only in criminal homlcide actions and only when they relate

to the immediate cause of the declarant's death. The Commission bellevesn

that the raticnale of the present exception--that men are not apt to lie in

the shadow of death--is as applicable to any other declaration that &
dying man might make as it 1s to a statement regerding the immediatgf

cause of his death. Moreover, it perceives no rational basis for

differentiating, for the purpose of the admissibility of dying declarations,

between civil and criminel actions or among various iypes of criminal

actions.

The Commissicn has substituted "since deceased" for "wnavailable as &
1ritness because of his death” so that the question whether the pfoponent
caused the declarant's death to prevent him from testifying may not be

considered in determining the admissibility of the declaration. (ﬁéc URE
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62(7){a).) If the declaration would tend to exonerste the proponent
of the evidence, the Commission does not belleve s dying declaration
should be withheld from the Jjury even though there is other evidence
from which the judge atight infer that the propenent caused the
declarant ‘s desth to prevent him from giving inecriminating testimony.
The Commission has rearranged and restated the languege relating
to the declarant's ptate of mind regarding the impendency of death,
substituting the language of C.C.P. § 187C(Lk) for that of the
draftsmen of the URE. It has alsc added the requirement that the
statement be one that would be admisgible if made by the declarant
at the hearing. The Commission's research consultant suggesats that
the omiesion of this language from URE 63(5) was probably an oversight;
in any event 1t seems desirsble to meke it clear that the declarant's

conjecture as to the matter in queesticon is not edmlsgeible.

-23-
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Subdivision (6): Confessions,

{6) [En-a-eriminal-preseeding-as-againsb-the-aesusecdy
a~-previeun-sbaboment-by-him-vrelasive~-bo-the-offonse-charged
iﬂi-and-enly-iﬁ;—the—judge-finds-that-the-aeeusad-whea-making—
ths-statement-*as-aensaieua-and-wns-aapable-eﬂ-undepstanding
what-he-said-and-didy-~and ~thas-ho-was-Res-irduaed-so-nake-she
etatement-{a}-under-econpulckon-op-by-infliesion-or-shreatc-of
ia#liesian-eﬁ;suffering-upan-him—ar-anethap,-ep-by—ppelanged
inte!neg&tésa;undep-sueh-aireumatanees-aa-ts-rander-:ha-state-
mant-invaluntary;-ep-{h}-by-thyeats-en-premises-eeneepning
adtion-te-be-taken-by-a-pubiie-efficial-with-referensa-49
the-srime;-iikaly-te—eauae-tha—aesused-te-make-sush-a-etatament
£alsaiy;-€nd-made-bf-a-papson-whem-the—aaeused-raasenably
believed-seo-hava-tho-power-or-autherity~Lo-exooute~sho-saney ]
In a criminal action or proceeding, as against the defendant,
a previous statement by him relative to the offense charged,
but_only if the judge finds that the statement was made freely

and voluntaprily and was not made:

{a} Under circumstances likely to cause the defendant

to make a false statement; or

[(b) Under such circumstances that it is inadmissible

under the Constitution of the United States or the Constitution

of this State} or i

(c} During a period while the defendant was illegally :
detained by a public officer or employee of the United States

or a state or territory of the United States.

-24-
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COMMENT
Parsgrephs {a)} and (b) and the preliminary language of this
subdivision substantially restate the sxisting law governing the
admissibility of defendants’ confesslons and admissions in criminal

sctions or proceedings. While the Commission has departed rather

widely from the language of URE 63{6), it is believed that paragraph é
(a) states a principle which is not only broad enough to encompass all :
the situations covered by URE 63(6) but has the additionsl virtue of g
covering as well anelogous situations which, though not within the
letter of the more detailed language proposed by the drafismen of {he
URE, are nevertheleses within its apirit.

Paragreph (b) is technically unnecessary since the statute could
not admit what the Constitutions of this State and of the United States
exclude. It seems desirable to state that propositicn here, however,
both for the sake of completeness and to make it clear that the
Commission has no thought that the Legislature, in enacting this
provision, would be ssserting that the matter of the edmissibllity
of the confessions and admissions of defendants in criminal actions
and proceedings ls a matter solely within the campetence of the
Legislature to determine.

Parsgraph {c) states a condition of admissibility that now exists
in the federal courts but which has not been applied in the Californis
courts. This paragreph will grant an accused person & substantial
protection for Pis statutory right to be brought before a maglstrate

promptly, for the rule will prevent the State from using the fruits

-25-
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of the illegal conduct of law enforcement officers. The right of
prompt arraignment is granted to assure a perscn the maximum protection
for his constitutional rights. Paragraph (¢) will implement this
purpose by Qepriving law enforcement officers of an incentive to

viclate the accused’s right to be brought quickly within the protection

of our Jjudicial system.
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Subdivision {7): Admissions by Parties.

(7) As against himself in either his individual or

representative capacity, a statement by a person who is a
party to [$he] a civil action or proceeding whether such

statement was made in his individual or [a] representative
capacity., [and-if-the-lattery-whe-was-asbing-in-sueh-rep-

regentative-oapasisy-in-making-sho-stabemnont§ |

COMMENT

In making extrajudicial statements of a party admissible against
him this exception merely restates existing law. The Commission has
revised the subdivision sc that it is applicable only in a civil action
or proceeding. This revision makes explicit what the draftsmen of the
URE undoubtedly intended, that admissions of a defendant in & criminal
action are governed by subdivision (6).

The Commission hes omitted the URE provision that an extrajudicial
statement 1s admissible against a party appearing in a representative
cepacity only if the statement was made by him while acting in such
capacity. The basis of the admissions exception to the hearsay rule
is that because the statements are the declarant's own he does not need
to cross -examine. Moreover, the pariy has ample copportunity to deny,
explain or qualify the statement in the course of the proceeding. These
ccnglderations appear to the Commission to apply to ary extrajudicial
statenent made by one who is a party to = judlelal acticn or proceeding
either in a personsl or a representative capacity. More time might be
spent in many cases in trying to ascertain in what capacity a particular
statement was made than could be justified by whatever validity the

distinetion made by the draftsmen of the URE might be thought to have.

-27-
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Subdivision (8): Authorized and Adoptive Admissions.,

(8} As against a party, a& statement}

{a) By 2 person authorized by the party to make a

statement or statements for him concerning the subject matter

of the statement; [-y-1 or

{b) Of which the party with knowledge of the content

thereof has, by words or other conduct, manifested his adoption

or his belief in its truth, [-3-]

COMMENT

This exception restates in substance the extsting law with respect

to suthorized and sdoptive admissions.

MJIN 0663 J




Rule 63 (9)

Subdivision (9)}: Vicariocus Admissions. -

{
(9) As against a party, a statement which would be
admissible if made by the declarant at the hearing if:

(a) The statement is that of an agent, partner or emplovee

of the party and (i} the statement [eeneerned-a-matber-within

the-geepe-ef-an-ageney-er-cnpleyront-of -the-deatarant-fer-she
party-and ] was made before the termination of such relationship ]

and concerned a matter within the scope of the agency, partner-

ship or employment and (ii) the statement is offered after,

or in the judgets discretion subject to, proof by indepen-

dent evidence of the existence of the relationship between

the declarant and the partyj; or

{b) [the-parsy-and-the-deelarans-were-pavtioipabing-in-a
plan-te-aémmit-a-ePéme-er—a-aivil-wreng—ané-the-statement—waa
pelavant;te—the-ﬁlan-ar-i%s-sahjéet-ma%tep-ané-was-maée-whi&e
the-plap-was-in-exigbenae-and-bafese~-ita~-eemplobe-oxeoubion~-or

ether-torminatieony] The statement is that of a co-conspirator

pf the party and (i) the statement was made prior to the ter-

mination of the conspiracy and in furtherance of the common

object thereof and (ii) the statement is offered after proof

by independent evidence of the existence of the conspiracy

and that the declarant and the party were both parties to the

conspiracy at the time the statement was made; or

(e} In a civil action or proceeding, one of the issues
between the party and the proponent of the evidence of the
statement is a legal liability of the declarant, and the

statement tends to establish that liability. [2]

20
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COMMENT

URE 63(8)(a) makes authorized extrajudicisl statements admissible.
Paragraph {9)(a) goes beyond this, making admissible against a party
specified ei£rajuﬂicial statements of an agent, partner or employee,:
whether or not authorized. A stetement is sdmitted under paragraph (9)
(a), bowever, only if it would be admissible if masde by the declarant
at the hearing whereas no such limitation is applicable to authorized
admissions. The practical scope of paragraph {a) is gquite limited.
If the declarant is unsvailable at the trisl, the self-inculpatory
statements which it covers would be admissible under URE 63(10) because
they would be against the declarant's interest. Where the declarant
is a witness at the trial, many other statements covered by peragraph
(a) would be admissible as inconsistent statements under URE 63(1).
Thus, parasgraph (a) has independent significance only as to self-
exculpatory statements of agents, partners snd employees who do not
teatify at the triael as to the matters within the scope of the agency,
partnership or employment., For example, the chauffeur's statement
following an accident, "It wasn’t my fault; the boss lost his hedd and
grabbed the wheel," would be inadmissible as a declaration against
interest under subdivision (20), it would be inadmissible as an
euthorized admission under subdivision (8), but it would be admissible
under paragreph (a) of subdivision {9). Ome justification for this
narrow excepticn is that because of the relaticnship which existed
at the tlme the statement wes made it is unlikely that it would
have been made unless it were true. Ancther is that the existence

of the relationship mekes it highly likely that the party will be able

-30-
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to make an adequate Investigation of the statement without having to
resort to cross-examingtion of the declarant in open court.

The Commission hes substituted for paragraph (a) of the URE
subdivision language which substantially restates existing California law
as found in Section 1870(5) of the Code of Civil Procedure. The revised
peragraph is, however, somewhat more liberal than the existing Californias
law; it makes admissible not only statements that the prinecipal has
euthorized the agent to make but also statements that concern matiers
wilthin the scope of the agency. Under existing Californla law only
the former statements are admissible.

Paragraph {b) relates to the admissibility of hearsay statements of
co~consplrators against each other. .The Commission has substituted for
the provision proposed by the Comaissioners on Uniform State Laws
lenguage which restates existing California law as found in Seetion
1870{6) of the Code of Civil Procedure. The Commission believes that
the more liberal URE rue of admissiblity would be unfair to criminal
defendants in many cases.

Under paragrepl (a) as revised by the Commission, the court may
in its dilscretion recelve the agent's statement in evidence subject
to the later introduction of independent evidence establishing the
relationship between the declarant and the party. Under paragraph {(b),
however, the court is not granted this discretion, for independent
evidence of the existence of the conspiracy 1ls required to be introduced
before the statements of co~conspirators are introduced against the
defendant. The discretion of the court has been limited in thils respect

to prevent the possibility that the co~conspirators’ statemente may be

~31-
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improperly used by the trier-of-fact to establish the fact of the
conspiracy and, in cases where the conspiracy is not ultimately
established, to prevent the prejudicial effect this evidence may have
upon trier-of-fact in resolving the question of guilt on other crimes
with which the defendant is charged.

Paragraph {c) restates in subetance the existing California law,
which is found in Section 1851 of the Ceode of Civil Procedure, except
that paragraph (¢} limits this exception to the hearsay rule to civil
actlons or proceedings. Most cases falling within this exception would
also be covered by URE Rule 63{10) which makes admissible declarations
against interest. However, to be admissible under URE 63(10) the
statement must have been against the declarant's interest when made
whereas this requirement is not stated in paragraph (c}. Moreover,
the statement ie admissible under paragraph {c) irrespective of the
availability of the declarant whereas under revised Rule 63{10) the
statement is admissible only 1f the declarant is unavailsble as a
witness. Some of the evidence falling within this excepticn, would
also be admissible under URE Rule 63(21) which makes admissible asgainst
indemnitors and persons with similar obligations judgments establishing

the llabllity of their indemnitees.
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Subdivision {10}): Declarations Against Interest.

{10} ([Subjeet-bte-the-limitabions-of-exsepbien-{63s]

If the declarant is not a party to the action or proceeding

and the tudge finds that the declarant is unavailable as

a witness and had sufficient knowledge of the subject, a

stateim ent which the judge finds was at the time of the
[assertien] statement so far contrary to the declarant's
pecuniary or proprietary interest or so far subjected him to

the risk of civil or criminal liability or so far [readeresd]

tended to render invalid a claim by him against another or

created such risk of making him an object of hatred, ridicule
or social [disapprevad] disgrace in the community that a
reasonable man in his position would not have made the state-
ment unless he believed it to be true, [#]
COMMENT

Ingofar as this subdivieion mekes admissible a statement which was
egeingt the declarant's pecuniary or proprietary interest when made, it
regtates in subatance the comion-~law rule relating to declarations against
interest except that the common-law rule 1s applicable only when the
declarent 1s dead, The Californie rwle on declmrations against interest,
which is embodied in Sections 1853, 1870(4) and 1946 of the Code of Civil
Procedure, is perhaps scmewhat narrower in scope than the common-law rule.
The justifications for the common-law exceptions are necessity, the
declarant being deed, and trustworthiness in that men do not ordinarily
meke false statements sgainst their pecuniery or proprietary interest.
The Commission believes that these justifications are sound and that they

-33-
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apply equally to the provisions of subdivision (10) which brosden the
common-law exception. Unavailability for other causes than death
creates as great & necessity to admit the statement. Reasonable nmen

are no more likely to make false statements subjecting themselves

to civil or criminal liability, rendering their claims invalid, or
subjecting themselves to hatred, ridicule or social disgrace than

they are to make false statements against their pecuniary or proprietary
interest.

The Commission has departed from URE 63(10) by (1) limiting
subdivision (10) to nonparty declarants (incidentally making the cross
reference to exception {6) unnecessary); (2) writing into it the present
requirement of C.C.P. § 1853 that the declarant have "sufficient
knowledge of the subject” and (3) conditiloning admissibility on the
upavallability of the declarant., With these limitations subdivislon

(10) states a desirable exception to the hearsay rule.

=34~
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Subdivision {(1l1): Voter's Statements.

[{11} A-statemenb-by-a-veter-eoneerning-his-qualifiaa-

tiena-to-voto-opr-the-fast-er-aontent-ef-his-veser |

CCMMENT
The Commission is not convinced that there iz any pressing
necessity for this exception or that there is a sufficient guarantee
of the trustworthiness of the statements that would be admissible

under this exception.
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Subdivision {12): Statements of Physical or Mental Condition of

Declarant.

(12) Unless the judge finds it was made in bad faith, a statement
of :

(a) The declarant's [£s3] then existing state of mind, emotion or
physical sensation, including statements of intent, plan, motive, design,

mental feeling, paln and bodily health, but except as provided in

paragraphs (b), (¢} and (d) of this subdivision not including memory

or belief to prove the fact remembered or believed, when such [a] mental
or physical condition is in issue or is relevant to prove or explain
scts or conduct of the declarant. [y-ez]

{b) The declarant's previous symptoms, pain or physical sensation,

made to a physician consulted for treatment or for diagnosis with a view
to treatment, and relevant to an issue of declarant’'s bodily condition,

{$=0r]

{c) A declarant who is unavaillable as a witness that he has or

has not mede a will, or has or has not revoked hie will, cor that

identifies his will.

(d) The declarant's intent, plan, motive or design st & time

prior to the statement when the prior intent, plan, motive or deslgn

of the declarant is itself an issue in the sction or proceeding and

the declarant is unavallable as a witness.

COMMENT
Paragraphs {(a) and (c) restate existing California law in
substance. Paragraph (c) is, of course, subject to the provisions of
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Section 350 and 351 of the Probate Code which relate to the establishment
of the content of a lost or destroyed will.

Paragraph (b) states a new exception to the hearsay rule, While
testimony may now be given relating to extrajudicial statements of the
type described, it is received solely as the basis for an expert's
opinion and not as substantive evidence. The Commission belleves that
the circumstances in which such statements are made provide a sufficient
guarantee of their trustworthiness to justify admitting them as an
exception to the hearsay rule.

Paragraph (d) may broaden the state of mind exception as now
declared by the California courts. Decisions now Justify the admission
of declarations of & previocus state of mind upon the theory that there
is g sufficient continuity of mental state so that a declaration
showing the declerant's then existing belief concerning the previous
mental state 1s relevant to determine what the previous mental state
was. Under this rationalizetl on, and under the state of mind exception
a5 stated in parsgraph (a), it is possible that a distinction might
be drawn between substantially equivalent stetements on the basis of
the particﬁlar words used. For example, if the issue is whether a
deed was given to another person with intent to pass title, a statement
by the donor that he does nhot own the property in question or a
statement by the donor that the donee does own the property in question
would be admiselible ss evidence of his present state of mind which would
be relevant to ghow the previous intent to pass title. However, it is
possible that the statement by the donor, "I gave that property to B,”

-37-

MJN 0672 {




)

Rule 63(12)

might be excluded because the words on the surface do net show present
etate of mind but show merely memcry of past evenfts. To preclude the
drawing of eny such distinction, peragraph {d) ebandons the “continuity
of state of mind" ratiomalization for the admission of declarations
which show a previous mental state and provides directly for the
admission of such declerations to prove s previous intent, plan, motive
or design of the declarant. Under this paragraph, though, declarations
of a previous mental state are admissible to prove that mental state
only when the mental state 1iself 1s an issue in the case. Such state-
ments ere not admissible under this parsgraph if the relevance of the
previous mental state is to prove previous acts or conduct of the
declarant. This limitation 1s necessary to preserve the hearsay rule
itself,

The provision that a statement covered by subdivision (12) is not
admissible 1f the Judge finds that it was mede 1n bad faith ies a desirable
safeguard., It is not believed to be more restrictive than the discretion
presently glven to the trial judge insofar as statements covered by

paragraph (&) are concerned.
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5/26/61

Memorandum No. 15 (1961}

Subject: Establishment of Friorities for 1963 Legislative
Program

The Commission is now able to determine the success of 1ts 1961
legislative program. The staff suggests that this is an appropriate
time for the Commission to establish tentative prioritiee for the
matters that should be completed prior to the 1963 legislative session.

The attached exhibite are included to provide helpful background
information concerning the scope of the topics the Commission is
authorized to study (Exhibit II - yellow pages) and the status of each
such topic (Exhibit I - green pages).

The staff suggests that the priorities for the work during the
next two yeers be eetablished as indicated helow. The staff suzgests
these priorities primsrily to place this ma“ter before the Commission

for its consideration.,

Priority

1 - Study No. 52(1L) - Sovereign Immanity. {Avthorized in 1957)

2 - Study No. 36(L) - Condemmation - Pretrial end Discovery. (Authorized
in 1956}

A tentative recommendation will be presented to the Commission on
this topic at the June 1961 meeting.

3 - Study No. 34(1) - Uniform Rules of Evidence {Authorized in 1956)

We should prepare at least a8 tentative recommendation on the
following portions of this topic:
a. Article VIII (FRules 62-66) - Hearsay Evidence
b. Article Vv (Rules 23-40) - Privileges
c. Article IX {Rules 67-72) - Authentication and Content of
Writings
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4 - Study No. 36(L) - Condemnaticn - Date of Valuation. (Authorized in 1956)

5 - Study No. 53(L) - Whether Personal Injury Damsges Should be Separate
Property. (Authorized in 1957)

6 - Study No. 57(L) - Iaw Relating to Bail. ({Authorized in 1957)

7T.- Study No. 36(L) - Condemmation - Incidental Business Losses.

{Authorized in 1956)

8 - Study No. 42 - Trespassing Improvers. (Authorized in 1957)

\O
1

Study No. 46 - Arson. (Authorized in 1957)

There 1s no doubt that the studies listed above are more than we
cen hope to coneider during the 1961-1963 period.

In addition to the above studies, the staff suggests that the
Commission consider submitting & recommendation regerding Section 1248b
of the Code of Civil Procedure. PBe rescarch consultant recommended a
revision of this section in the study on The Reimbursement for Moving
Expenses When Property Is Acquired for Public Use. Section 1248b
provides that for purposes of condemnation certsin types of fixed machinery
and equipment are considered to be a part of the realty. However, the
section presently applies only to equipment and mechinery designed for and
used in mamufacturing or industrial plants. It does not apply to
commercial property.

In the gtudy on Teking Possession and Passage of Title, the research
consultant pointed out that Section 4986 of the Revenue and Texation Code,
ingofer as it relates to cancellation of taxes in eminent domein proceed-

ings, is defective, The Copmission may wanit to submit a recommendation
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to the 1963 legislature concerning the problem of cancellation of taxes
in eminent domein proceedings. The most acute problem in the area of tax
refunds is, of course, taken care of by the Commission's recommendation
to the 1961 Legislature in S.B. No. 204 relating to refunds when taxes

have been peid.

Respectfully submitted,

John H. DeMoully
Executive Secreteary
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EXHIBIT I

___STATUS
T : : Completed :
: : : Research :
Btudy t Year Report H

No. Subject : Authordzed: Recelved? : Comments

12 Taking Instructions to Jury Room 1955 Need 2 new study- Commission made recommendation in 1957.
have not re- Bill not pushed Ly Commission because of
tained a various mechanical problems involved in
research con- getting a copy of the instructions to jury
sul tent which were not taken care of in bill or

considered in previous study. Commission
determined in 1958 to carry this study
forvard and has reaffirmed that decision
several times gince then. However,
pressure of cther work has not permitted
staff or Commigsion to devote any at-
tention to this study.

21 Confirmation of Partition Sales 1956-study Need a new study- Staff study was prepared on this topic. It
expanded have not retained was submitted to several practitioners and
in 1959 a8 resgearch at their suggestion the topic was

consultant broadened in 1959 (by legislative action)
to inelude the entlre subject of partition
actions.

26 Escheat -- What Law Coverns 1956 Need & new study- fThis topic involves a rather narrow point
have not re- and perhaps the staff could prepare the
tained a necessary study if time permits.
research con-
sultant

27 Putative Spouse 1956 Research Profegsor J. Keith Mann of Stanford law
consultant Schocl is our research consultant on this
has not study. Because of other work, he has

completed study
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STATUS

Study:
No. @ Bubject

Year :
:Authorized:

Completed
Research
Report
Recelved?

Comments

27  Putetive Spouse (Continued)

29 Post-Conviction Senity Hearings

30 Custody Jurisdiction

34(1) Uniform Rules of Evidence

1956

1956

1956-4
legislative
aasignment

Yes

We have an in-
adequate study

Study complete
except for few
minor matters

wDa

not been working on the study. He does not
plan to work on it in the nesr future. He
is unable to give us any specific date

when it will be completed. He does not
believe thet he will recommend any legis-
lative action in this field. If he decides
not to prepare the study, we will need to
get another research consultant.

We have encumbered funds in a prior year to
print the recommendation on this topie.

The Governor has appointed & specisl com-
mission (Governor's Commission on Problems
of Insanity Relating to Criminal Offenders)
that will consider this matter.

We paid for the study on this topic beceuse
the funds would no longer have been available
for payment in the ordinary course after
June 30, 1959. Payment was made with the
understanding that the research consultant,
Dean Kingsley of U,3.C. law School, would
continue to work with the Commission on the
study.

Commission is now working on the tentative
recommendation on the article on heerssy.
We have encumbered funds in prior fiscal
years to print the following portions of
this study: Hearsay (f3,h50); Privilege
{$3,200); Rules 67-72 ($600).

MJIN 0678



STATUS

T : 3 Completed :
H : Research :
Study : :  Year Report :

®o. Subject :Authorized: Recelved? : Comments

35(L) Post-Conviction Procedure 1956 - a We have re- The Commission received a study from Mr.
legis- tained a con~- Paul Selvin recommending that the Unifeorm
lative sultant but do Post-Conviction Procedures Act not be
assign- not have his adopted in California. The Commission cone
nent study curred in that recommendation and 1s now

awalting a study concerning improvements in
the details of the existing California law.
Professor Herbert L. Packer of Stanford is
our consultant on the second study. How-
ever, there hass been g misunderstanding as
to the scope of the study he is to make and
we may have to retain another consultant

to prepare this research study.

36(L) Condemnetion Law and Procedure 1956 - A  Portions We will receive the balance of this research
legis- completed study in sufficient time to submit a
lative eomplete revision of the title on eminent
assign= domain to the 1963 legislative session. We
ment have encumbered funds in prior fiscal years

to print the following portions of this
study (not printed for 1561 Ilegislature):
Pretrisl Conferences and Discovery
($1,220}); Allocation of Awerd ($1,220) and
Incidental Business loeses (approximately
$500)}. We have also budgeted mdditional
moneys t0 print the balance of this topic.

30 Attachment, Garnishment and 1957 Research The Commission anticipates that this will

Property Exempt from Execution consultant be its major study during the 1963-65
retained period and will be the subject of & recom-
mendation in 1965. We may find it
necessary to submit several recommendations
covering various portions of this topic.
3=
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STATUS

: H : Completed :
: H : Reaearch :
Study ¢ Year : Report H

No. Subject ;Authorized: Received? : Comments

4l 8mell Claims Court law 1957 We have & staff When time permits the staff may be able
research study to complete this study.
that needs some
revisicn

L2 Trespassing Improvers 1957 We have The staeff will need to do quite a bit of
research study reseerch on the rights of various persons
set in type who may have security interests in

property improved by another before this
study will be ready to be considered by
the Commission. The funds to print this
study will become unavaileble in June
1961. However, we have already expended
the major portion of these funds.

43 Separate Trial on Issue of Ineanity 1957 Yes We have encumbered funds from & prior
fiscal year to print the recommendation
on this topic. The Governor has appointed
& special commission that will consider
this matter. (See comment to Study
No. 29)

Ly Suit in Common Neme 1957 We have an When time permits the staff may be able
inadequate to put this study in 2 form that will
study provide a sound basis for Commission

action. The study will need considersble
work.

k5 Mutuelity re Specific Performance 1957 We have re- We have not yet received a resesrch report
tained a on this topic. We have not set a dead-
research line for our research consultant (Pro-
consultant fessor Orrin B. Evens of U.85.C.) but we

heve written to him to deftermine when
he will submit the study.
e
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STATUS

- : : Completed :
H H : Research :
Study :  Year Report :
No. Sublect s Anthoriged: Received? : Comments
L6 Arson 1957 Yes We have encumbered funds from & prior
Tiscal year to print our report on this
topic.

47 Modification of Contracts 1957 We do not have

a regearch
consultant

. Te] Rights of Unlicensed {ontractor 1957 We have an This study will require considerable work

insdequate by the staff before it is resdy to be
study considered by the Commission.

50 Rights of Lessor Upon Abandonment 1957 We have re- We have not yet received a research study

by Lessee tained a on this topic. We are checking with our
research consultant (Professor Harold Verrall of
consultant U.C.L.A.) to determine when he will
complete the study.

51 Right of Wife To Sue for Support 1957 See comment We received a good research report on this

After Ex Parte Divorce topic but the SBupreme Court subsequently
reversed itz prior decisions and made the
research study obsolete. We should either
abandon this topic or secure a new research
report conteining recommendations as to the
procedures to be followed in cbtaining
support after an ex parte divorce.

52(1.) Sovereign Tmmunity 1957 - A We have re- We expect to receive an excellent research
legislative tained a report on this topic early in 1961 and
agsigoment research have decided to take a recommendstion

consultant on this top¥e'in..1963.
«5m
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STATUS

: : : Completed :
: : : HResearch :
Study ¢ : Year Report :
No. Subject s Authoyized: Received? : Comments
53(L) Whether Personal Injury Damages 1657 = A We have retained We will receive 2 research report on this
Should De Separate Property legis- a research con- topic early in 1961 and could make this a
lative sultant topic for a recommendstion in 1963.
agsignment
55(1) Power To Deny New Trial on 1957 - A Yes We have some concern as to the quality
Condition that Damages Be legis~ of this study.
Increased lative
assignment
57(L) Law Relating to Beil 1557 Yes-gtudy not The research study consists of 200 pages
yet available of text. The study is very concise and
in mimeographed containg specific recommendations as to
form the terms of a revised statute governing
bail. EBEach existing stetute section is
carefully analyzed and recommendations for
its revision ere made. It will take quite
a bit of time to consider this topic.
59 Service of Process by 1958 Yes=-study not This study was prepared free of charge by
Publication yet available the Harvard Student Legislative Resesarch
in mimeographed Bureau. It will require considerable
form work by the staff before it will be in
a form suitable for consideration by
the Commission.
60 Representstion Relating to Credit 1958 We do not have
of Third Person & research
consultant
61 Election of Remedies Where Different 1958 We have retained Our resesrch consultant advises us that we

Defendants Involved

g regearch
consultant

6=

cannot’ count on this as & topic on which
we can make & recommendstion in 1963.
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EXHIBIT II

The following is an explanation of the scope of each topic now on
the current agenda of the Commission., Topics that will be disposed of
by e recommendation to the 1961 legislative session are not included.

If the topic is one assigned to the Commission upon request of the
Commission, the explanation is taken (with m few exceptions) from the
annual report of the Commission where the particular topic was Gescribed.

Study No. 12: A study to determine whether the jury should

be authorized to take s written copy of the court’s

instructions into the jury room in civil 35 well as
criminal cases.

Fenal Code Section 1137 authorizes a written copy cof the
court's instructions to be taken into the jury room in criminal
cases. It has been held, however, that Sections 612 and 61k of
the Code of Civil Procedure preclude permitting a jury in a
civil case to take a written copy of the instructions into the
Jury room. There seems to be no reascn why the rule on this
matter should not be the same in both civil and criminal cases.

The Cammission made a recommendetion on this topie to the
1957 Legislature. However, following circulation by the Commission
to interested persons throughout the State of its printed pamphlet
containing the recommendation and study on this matter, s number
of guestions were raised by members of the bench and bar relating
to practical problems involved in meking a copy of the court's
instructions available to the Jury in the Jjury room. Since there
would not have been an adequetie opportunity tc study these
problems and amend the bill during the 1957 Session, the Commission
determined not to seek enactment of the bill but to hold the matter
Tor further study.

Study No. 2i: A study relating to partiticn sales.

This is a study to determine whether the provisions of the
Code of Civil Procedure relsting to partition sales and the
provisions of the Probate Code relating to the confirmation of
sales of real yroperty of estates of deceased persons should be
made uniform end, if not, whether there is need for clarification
a8 1o which of them governs the confirmation of private judicial
partition sales. (As expanded in 1959 - Res.ch. 218).
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Study No. 26: A study to determine whether the lav relating to
escheat of personal property should be revised.

In the recent case of Estate of Nolan the California District
Court of Appeal held thet two savings bank accounts in California
totaling $16,000, owned by the estate of a decefent who hed died
without heirs while domiciled in Montana, escheated to Montana
rather than California. The Supreme Court denied the Attorney
General's petition for hearing.

There 1s little case authority as to which state, as bestween
the damicile of the decedent and any other, is enmtitled to escheat
personal property. In some cages involving benk acccunts it has
been held that they escheat to the domiciliary state; in others,
thad they escheat to the state in which the bank is located. The
Restatement of Conflict of laws tekes the position that personal
rroperty should escheat to the state in which the particular
property is administered.

In two recent cases California's claim as the domicile of the
decedent to escheat personal property has been rejected by sister
states where the property wes being adminlstered, both states
applying rules favorable to themselves. The combination of these
decisions with that of the California court in Estate of Nolan
suggests that California will lose out all arcund as the law now
stands.

Study No. 27: A study to determine whether the law relating to
the rights of a putative spouse should be revised.

The concept of "putative spouse” has been developed by the courts
of this State to give certain property rights to a man or a woman
vho has lived with another as man and wife in the good faith belief
that they were married when in fact they were not legaily merried
or their marriage was voidable and has been annulled. The essential
requirement of the status of putative spouse is & good faith belief
that a valid tarriage exigts. The typical situation in which putative
status 1s recognized is one where & marriage was properly solemnized
but one or both of the parties were not free to marry, as wvhen a
priocr marriage had not been dissolved or & legal impediment making
the marriage vold or voidable existed.

The guestion of the property rights of the parties to an invalid
marriage generally arises when cne of the partles dies or when the
parties separate., It is now well settled that uwpon death or separation
a putative spouse has the same rights as a legel spouse in property
which would bhave been community property had the couple been legally
married, This rule has-been develcoped by the courts without the
aid of legislation. The underlying reason for the rule apparently
iz the desire to secure for & perscn meeting the good faith require-
ment the benefits which he or she believed would flow from the
attempted marrisge.

The courts have held that a putative spouse is not entitled to an
award of alimony, They have alsc held, however, that a putative wife
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has a guasi-contractusl right to recover from the putative husband

{or his estate), the value of the services rendered to him during
marriage less the value of support received from him. While in all

of i{he cases in which this right has been recognized there was no
quasl community property, it 1s not clear whether the existence of
Buch property would preclude recovery in guasi contract. The earlier
cagses recognizing the quasi-contractual right all involved situations
where one spouse had fraudulently misrepresented to the other that
they were free to marry; the theory on which recovery was allowed

was thet the defendant had been unjustly enriched by services rendered
in reliance upon his misrepresentation. But this raticnale has
apparently been sbandoned in two recent cases. In one, the defendant's
misrepresentation was innocent but recovery wag nonetheless allowed.

In the other, there was no misrepresentation but the court permitted
recovery on the ground that the defendant had been guilty of misconduct
¥hich would have constituted grounds for divorce had the parties

been married.

The Comniszgion helieves that several guestions relating to the
pesition of the putative spouse warrant study:

1. 1Is the theory of recovery in quasi contract either thearetically
propexr or practically adequate for the solution of the problem pre-
sented? The theory seems to have been abandoned recently by the
courts, at least in part. Morecver, it will not justify recovery by
cne who has not been able, because of illness or other incapacity,
to perform services which exceed in value the support received; yet,
in most circumstances, such & claiment has the greater practicsl need
for a recovery.

2. 5hould the existence of conduct which would be grounds for di-
vorce Justify recovery without regerd t¢ misrepresentations? If so,
should it not be recognized that what is really involved is quasi
alimony rather than recovery on the ground of unjust enrfchment?

3. Shouid s putative spouse be able to recover both quasi
community property and quesi alimony?

L. Where one of the spouses has died should the cther spouse be
given substantielly the same rights which he or she would have had
i1f the parties had been validly maaxried? :

Study No. 29: A study to determine whether the law respecting
post-conviction sanity hearings should be revised.

Section 1367 of the Penal Ccde provides that a person cennct
be punished for e public offense while he is insane. The Penal
Code containg two sets of provisions apparently designed to implement
this general rule. One set pertains to persons sentenced to death
and the other set to persons sentenced to impriscnment.

Perscns Sentenced to Death. Sections 3700 to 3704 of the Pensal
Code provide for a hearing to determine whether a person sentenced
t0 death is insane and thus immune from execution. The hearing
procedure is initiated by the warden's certification that there is
good reason to believe that the priscner has become insane. The
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question of the prisoner's sanity is then tried to e jury. If he
is found to be insane he mgt be taken to a state hospital until
his reason is restored. If the superintendent of the hospital
later certifies that the priscner has recovered his sanity, this
questicn is determined by a Judge sitting without a Jury. If the
prisoner is found to be sane he is returned to the prison end may
subsequentliy bhe executed.

The Cammission believes that a number of important guestions
exist concerning the procedure provided for in Penal Code Sec-
ticns 3700 to 3704. For example, why should the issue of the
prisoner's sanity be determined by & Jury in the iniltiel hearing
but not in e later hesring to determine whether his reeson has
been restored? Why should the statute explicitly state that the
prisoner is entitled to counsel on a hearing to determine whether
he has been restored to sanity and nake no provision on this matter
in the case of the initiel hearing? Does this mean that the
prisoner is not entitled to counsel at the initial hearing under
the rule expressio unjus est exclusio alterius? If so, is this
desirable? Who has the burden of proof as to the issue of the
prisoner's sanity and does this differ as between the initial and
later hearings? Vhat standard of sanity is to be applied? ©BShail
the court call expert witnessesl May the parties do so? Does the
priscner have the right to introduce evidence and cross-examine
witnesses? In People v. Riley, the court held that (1) a prisoner
found to be insane has no right of appeal and {2) a unanimous
verdict is not necessary beceause the hearing is not a criminal
proceeding. Are these rules desirable?

Persons Sentenced to Imprisomment. Penal Code Section 260k
provides that any person confined to a state prison who is
mentally 111, mentally deficient, or insane may be transferred
to a state hospital upon the certification of the Director of
Corrections that in his opinion the rehabilitation of the
prisoner would be expedited by treatment in the hospital and
upon the authorization of the Director of Mental Hygiene. The
code contains no provision for e hearing of any kind and the
decision of the Director of Correcticns and the Directar of
Mental Hygiene is final. If the superintendent of the state
hospital later notifies the Director of Corrections that the
prisoner "“will not benefit by further care apd treatment in the
state hospital," the Director of Corrections must send for the
prisoner and return him to the state prison. The prisoner hes no
right to a hearing before he is returned to prison. Section 2685
of the Penal Code provides that the time spent at the state hospital
ghall count ag time served under the prisoner's sentence.

Sections 2684 and 2685 appear to present a number of important
guestions. Does the standard provided for removal of a priscner
to the state hospital or for returning him to the state prison--
whether hie rehabilitation would be expedited by treatment at the
hospital and whether he would not benefit by further treatment
there--conflict with the general mandate of Section 1367 that a
person mey not be punished while he is insane? If so, should a
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different standard and a different procedure he established to
avolid the punishment of ineane prisocners? Should the time spent
in the state hospital by a priscner adjudged insane for purposes
of punishment be counted as part of time served umder his
sentence?

Study Fo. 30: A study to determine whether the law respecting
Jguriediction of courts in proceedings affecting the custody
of children should be revised.

There are in this State various kinds of statutory proceedings
relating to the custody of children. Civil Code Section 138
provides that in actions for divorce or separate maintenance the
court may make an order for the custody of minor children during
the proceeding or at any time thereafter and may at any time modify
or vacate the order. Civil Code Section 199 providee that, without
application for divorce, a husband or wife may bring an action for
the exclusive control of the children; and Civil Code Section 214
provides that when a husband and wife live in a state of separatiom,
without being divorced, either of them may apply to any court of
competent jurigdiction for custody of the children. Furthermeore,
anyone may bring an action under Probate Code Section 14k0 to
be appointed guardian of a child.

These various provisions relating to the custody of children
present a number of problems relating to the jurisdiction of
courte; for example: (1) Do they grant the cowris jurisdiction
to afford an adequate remedy in all possible situations? (2) When
a proceeding hes been brought under one of the seversl statutes
does the court thereafter have exclusive jurisdiction of all
litigation relating to the custody of the child? {3) Do the
several statutes conflict or are they inconsistent as to whether
the court awerding custody under them has continuing jurisdiction
to modify its eard?

(1) There appear to be at least two situations in which the
only remedy of a parent seeking custedy of a child is through a
guerdienship proceeding under Probate Code Section 1hu0. Ome
1s when a party to & marriage obtains an ex parte divorce in
California against the other party who has custody over the
children and resides with them in another state. If the second
party later brings the children to California and becomes a
repident of a county other than the county in whichthe divorce
vas obtained, the only procedure by which the firast party can
reise the guestion of custody would seem to be a guardianship
proceeding under Probate Code Section 1kl0 in the county where the
children reside. Although the divorce action remains pending as
a custody proceeding under Civil Code Section 138, the court cannoct
enter a custody order because the children are residents of another
county. A custoly proceeding cannot be brought under either
Section 199 or Section 21b of the Civil Code because the parents
are no longer husband and wife. Ancther situation in which a
guardianship proceeding may be the only available remedy is
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when e foreign divorce decree is silent as to who shall heve
custody of the children. If the parties later come within the
Jurisdiction of the California courts, it is not clear wvhether
the courts can mcdify the foreign decree to provide for custody
and, if so, in what type of proceeding this can be done. It
would appear desirable that some type of custody proceeding
cther than guardisnship be authorized by statute for these and
any other situatione in vhich a guardianship proceeding is now
the only avaeilable remedy to a psrent seeking custody of his
child.

{(2) The various kinds of statutory proceedings releting to
custody also create the problem whether, after one of these
proceedings has been brought in one court, another proceeding
under the seme statute or under a different statute may be
brought in a gifferent court or whether the first court's
Jurisdiction is exclusive. This question can be presented in
various weys, such as the following: (a) If a divorce court
has entered e custody order pursuant to Civil Code Section 138,
may a court in ancther county modify that order or emtertain a
guardienship proceeding under Probate Code Section 1450 or--
asguming the divorce was denjed but jJurisdiction of the action
retained--entertain a custody proceeding under Civil Code
Sections 199 or 2147 (b} If a court has awarded custody under
Civil Code Sectioms 199 or 21k while the parties are still
married, may another court later reconsider the questicn in a
divorce proceeding under Civil Code Section 138 or a guardian~
ship proceeding under Probate Code Section 14407 (c) If a
guardian hes been sppointed under Probate Code Section 14h0, may
a divorce court or a court acting pursuant to Civil Code Sections
199 or 214 later award custody io the parent who 1s not the guardian?

A few of these matters were clarified by the decision of the
California Supreme Couwrt in Greene v. Superior Court, holding
that a divorce court which had awarded custcdy pursuant to Civil
Code Section 138 has continuing jurisdiction and a court in another
county has no Jurisdicticn to appoint a guardian of the children
under Probate Code Section 1W40. The Supreme Court stated that
the general cbjective should be to avoid "unseemly conflict between
courts” and indicated that a proper procedure would be to apply
10 the divorce court for s change of venue to the county where the
children reside.

It is not clear vwhether the exclusive jurisdicticm principle
of the Greene case efither will or should be applied in all of the
situationsg in which the guestion may arise. An exception should
perhaps be provided at least in the case where a divorce action
is brought after a custedy or guardianship awerd has been msde
pursuant to Civil Code Sections 199 or 21k or Probate Code Section
1440, on the ground that it may be desirable to allcw the divorce
court to consider and decide all matters of domestic relations
incidental to the divorce.

{3) There appear to be at least two additional problems of
Jurisdiction arising under the statutory provisions relating to
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custody of children., {me is whether a court awarding custody umder
Civil Code Section 214 has continuing jurisdiction to modify its
order. Although both Sections 130 and 199 provide that the court
may leter modify or amend a custody order made thereunder, Section
21h contains no such provisions. Another problem is the apparent
conflict between Section 199 and Section 21% in cases where the
parents are separated. Section 199 presumebly can be used to
cbtain custody by any married person, whether separated or not,
while Section 21k ia limited to those persons living "in & state
of separation."” The two sections differ with respect to the power
of the court to modify ite order and alsoc with respect to whether
someone other than & parent mey be awarded custody.

Study No. 34(L): A study to determine whether the lew of evidence
should be revised to confirm to the Unifoxm Rules of Evidence
drafted by the National Conference of Commissioners on
Uniform State Laws and approved by it at ite 1553 annual
conference.

This is a legislative assignment (not authorized by the Legislature
upon the reccmpendation of the Commission).

St No. 35{L): A st to determine whether the law respecting
uq{ha‘bea%icorpus prgggedi.ngJ in the trial and appellate courts,
should, for the purpose of simplification of procedure to
the end of more expeditious and final determination of the
legal questions presented, be revised.

This is a legislative assignment (not authorized by the Legislature
upon the recommendation of the Commission),

Study No. 36(L): A study to determine whether the law and procedure
relating to condemnation should be revised in arder to

safeguard the property rights of private citizens.

This is a legislative assignment {not authorized by the Legislature
upon the recommendstion of the Commission).

No. 39: A study to determine whether the law relating to
attachment, gernishment, and property exempt from execution
should be revised.

The Commmission has received several communications btringing to 1ts
attention anachronisms, ambiguities, and other defects in the law of
this Btate relating to attechment, garnishment, acd property exempt
from execution. These commmications have raised such guestions as:
{1) whether the law with respect to farmers' property exempt from
execution should be modernized; {2) whether a procedure should be
established to determine disputes as to whether particular esrnings
of judgment debtors are exempt from execution; (3) whether Code of
Civil Procedure Section 690.26 should be amended to conform to the
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1955 amendments of Sections 682, 688 and 690.11, thus making it
ciear thet cne-half, rather than only one-quarter, of a judgment
debtor's earnings are subject to execution; (4) whether an attach-
ing officer ghould be required or empowered to release an attachment
wher the plaintiff appeals but does not put up & bond to continue
the attachment in effect; and (5) whether a provision should be
enacted empowering a defendant ageinst vhom & writ of attaclment
may be iasued or has been issued to prevent service of the writ

by depositing in court the amount demanded in the complaint plus
10% or 15% to cover possible costs.

The State Bar has had various related problems under considera-
ticn from time to time. In a report to the Beard of Governors of
the State Bar on 1655 Conference Resolution No. 28, the Bankruptcy
Committee of the State Bar recommended that a complete study be
made of attachment, garnishment, and property exempt from execution,
preferebly by the Law Revision Comnissicon. In a communication to
the Commission dated June 4, 1956 the Board of Governors reported
that it approved this recomrendation and regquested the Commission
to include this subject on its calendar of topics selected for

study.

Study No. kl: A study to determine whether the Small Claims Court
Law should be reviged.

In 1955 the Commission reported to the Legislature that it hed
received commnications from several judges in varicus parts of
the State relating to defects and gaps in the Small Claims Court
Law. Theese puggestions cancermed such matters as whether fees and
miieage may Ybe charged in connection with the service of varicus
papers, whether witnesses mey be subpoenaed and are entitled to
fees and mileage, whether the monetary Jurisdietion of the small
claims courts should be increased, whether sureties on appeal bonds
should be required to justify in all cases, and whether the plaintiff
should have the right to appeal from an adverse Judgment. The
Conmission stated that the mumber and variety of these commmications
suggested that the Small Claims Court Law merited study.

The 1955 Session of the Iegislature declined to authorize the
Commission to study the Small Claims Court Law at that time. No
comprehensive study of the Small Claims Court Law has since been
made. Meanwhile, the Comminsion has received communications meking
additional suggestions for revision of the Smell Clalms Court Law:
e.g., that the small claims court should be empowered to set aside
the judgment end recpen the case when it is just toc do so; that
the plaintiff should be permitted to appeal when the defendant
prevails on a counmterclaim; and that the small claims form should
be amended to (1) advise the defendant that he has a right to
counterclaim and that failure to 40 s0 on a claim arising out of
the same transaction will bar his right to sue on the claim later
and (2) require a statement as to where the act occurred in a
negligence case,

This continued interest in revision of the Small Claims Court Law
induced the Commission agsain to reguest authority to make a
atudy of it.
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Study No. 42: A study to determine whether the law relating to

the rights of a good faith improver of property belonging
to another shouwld be revised.

The common law rule, codified in Civil Code Section 1013, is
that when a person affixes improvements tc the land of ancther
in the good faith belief that the land is his, the thing affixed
belongs to the owner of the land in the absence of an agreement
to the contrary. The common law deniles the innocent improver any
campensation for the improvement he has comstructed except that
when the owner has knowingly permitied or encouraged the
improver to spend money on the land vithout revealing his claim
of title the improver can recover the value of the improvement,
and when the owner sues for damages for the improver's use and
occupation of the land the improver can set off the value of
the improvement.

About three-fourths of the states have ameliorated the common
law rule by the enactment of "betterment statutes" which make
paywent of compensation for the full value of the improvement a
condition of the owner*s ability to recover the land. The cwner
generally is given the option either to pay for the improvement
and recover possession or to sell the land to the improver at
its value excluding improvements. Usually no independent action
is given the improver in possession, although in some states
he may sue directly if he first gives up the land.

California, on the other hand, grants the improver only the
limited rellef of set-off when the owner sues for damages and
the right to remove the improvement when this can be done. It
would seem to be unjust to take a valuable improvement from one
who built it in the good faith beilef that the land was his and
give it to the owmer as a camplete windfall. FProvision should
be made for a more equitable adjustment between the two innocent
parties,

Study No. 43: A study to determine whether the separate trial on
the issue of insanity in crimingl cases should be abociished
or whether, if 1t is retained, evidence of the defendant’'s
mental condition ahould be admlissible on the issue of
specific intent in the trial on the other pless.

Section 1026 of the Pcnal Code provides that when a defendant
pleads not guilty by reason of insanity and also enters another
plea or pleas he shall be tried first on the other plea or pleas
and in such trial shall be conclusively presumed to have been sene
at the time the crime was committed. This provision was originally
interpreted by the Supreme Court to require exclusion of all evidence
of mental condition in the first trial, even though offered to show
that the defendant lacked the mental capacity to form the specifilc
intent required for the crime charged--g.g., first degree murder.
This interpretation was criticized on the ground that a defendant
might be so mentally defective as to be uneble to form the specific
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intent required in certain crimes and yet not be s0 insane as to
Prevail in the second trial on the defense of insanity. In
1949 the Supreme Court purported to modify scmewhat its view of
the matter in People v. Wells. The court's opinion states that
evidence of the defendant's mental condition at the time of the
crime may be introduced in the first trial to show that the
defendant did not bave the specific intent required for the
crime charged but not to show that he could not have had such
intent. This distinction doces not seem to be a very mesningful
or workable one or to meet adequately the criticisms made of
the earlier interpretation adopted by the court. A study should
now be made to determine (1) whether the separate triel on the
defense of insanity should be abolished, with all issues in

the case being tried in s single proceeding or (2) if separate
trials are to be continued, whether Section 1026 should be
revised to provide that any competent evidence of the defendant's
mental condition shall be admissible on the first trial, the
Jury beling instructed to consider it only on the issue of
criminal intent.

Study No. hli: A study to determine whether partnerehips and
unincorporated associations should be permitted to sue
in their common nemes and whether the law relating to the
use of fictitious names should be revised.

Code of Civil Procedure Section 388 provides that when two or
more persons associated in any business transact such business
under a common name they may be sued by such commen neme.
However, such asscciates may not bring suit in the common name,
In the case of a partnership or associsticn composed of many
individuals this results in sn inordinately long caption on
the complaint and in extra expense in filing fees, nelther of
which appears to be neceasary or justified.

Sections 2466 to 2471 of the Civil Code also have a bearing
on the right of partnerships ard unincorporated associlations to
sue. These sections provide, inter alia, that a partnership
doing dusiness under a fictitiocus name cannct maintain suit on
certain causes of action unless it has filed a certificate
naming the members of the partnership, and that a new certificate
must be filed when there is a change in the membership. These
provisions, which have been held to be applicable to unincorporated
assocliations, impose a burden on partnerships and associations.

Study No. 45: A study to determine whether the law relating to
the doctrine of mutuality of remedy in suits for mpecific
performance should be revised.

Civil Code Section 3386 provides:

§ 3386. WNelther party to an obligation can be
campelled specifically to perform it, unless the
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other perty thereto has performed, or is campellable
specifically to perform, everything to vhich

the former is entitled under the same obligation,r
either completely or nearly sgo, together with full
cempengation for any want of entire performance.

Section 3386 states substantially the doctrine of mutuality
of remedy in sults for specific performance as it was originally
developed by the Court of Chancery. The doctrine has been
conslderably modified in most Americen jurisdictions in more
recent times. Today it is not generelly necessary, to obtain
a decree of specific pexrformance, to show that the plaintiff's
obligetion is specifically enforceable, so long as there is
reasconable agsurance that pleintiff's performance will be forth-
coming when due. Such assurance mey be provided by the plaintiff's
rast conduct, or his economic interest in performing, or by grent-
ing a conditional decree or requiring the plaintiff to give security
for his performance.

Civil Code Section 3386 states a much more rigid rule., It is
true that Section 3386 is considerably ameliorated by Civil Code
Sections 3388, 3392, 3394 and 3423(5) and by court decisicns
granting specific performance in cases which would fall within
a strict application of the doctrine of mutuality of remedy. On
the other hand, the mutuality requirement hes in some cases been
applied strictly, with harsh results.

On the whole, the California decisions in terms of results may
not be far out of line with the more modern end enlightened view
a8 to mrtuality of remedy. But insofar as they have reached
sensibie results it has often been with difficulty and the result
has been inconsistent with a literal reading of Sectiom 3386. Angd
not infrequently poor decisions have resulted. A study of the
regquirement of mutuvality of remedy in suits for specific performance
would, therefore, appear to be desirable.

Study No. 46: A study to determine vhether the provisions of the
Pengl Code relating to arson should be revised.

Definition of Arson. Chapter 1 of Title 13 of the Penal Code
(Secticms WMiTa to k51a) ie entitled "Arscn.” Section W4Ta makes
the burning of a dwelling-house or a related bullding punishable
by a prison sentence of two to twenty years. Section 4lifla makes
the burning of any other building punishablie by a prison sentence
of one to ten years. Sectlion 449s makes the burning of personal
property, including a streetcar, railway car, ship, boat or cther
water craft, automobile or other motor vehicle, punishable by &
sentence of one to three years. Thus, in gemersl, Californis
follows the historical approach in defining erscn, in which the
burning of a dwelling«house was made the most serioue offense,
presumably because & greater risk to human life was thought to
be involved. Yet in modern times the burning of other bulldings,
such as a scheol, a theatre, or a church, or the burning of such
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personal property ee & ship or a railway car often constitutes

a far graver threat to human life than the burning of a dwelling-
house. 5Scme other states have, therefore, revised their arson
laws to correlate the penaity not with the type of bullding or
property burned but with the risk to human life and with the
amount of property dsmage invelved in a burning. A study should
e made to determine whether Califcrnia should similariy revise
Chapter 1 of Title 13 of the Penal Code.

Use of Term "Arson" in Statutes. When the term "arson” is
used in a penal or other statute, the question arises whether
that term includes only a viclation of Penal Code Section LhTa,
which alone labels the comduct which it proscribes as "arson,”
or whether it is also applicable to violations of Penal Code
Sections 44Ba, Wi9a, 450 and L5ia, which define other felonies
related to the burning of property. For example, Penal Code
Section 189, defining degrees of murder, etates that murder
committed during the perpetration of arson, or during attempted
arson, is murder in the first degree. There is nothing in that
section which makes it clear what is meant by "arson.” On the
other hand, Penal Code Section 64}, concerning habitusl criminals,
refers specifically to "areon as defined in Section ¥Ta of this
code,” On the basis of these enactments it could be argued that
"arson” is only that conduct which is proscribed by Section M7=,
Yet 4in In re Bramble the court held that e violation of Section
4UhBs was "erscn.” 7Thus, there is considerable doubt sz to the
exact meaning of the term "arson" in relation to the conduct
proscribed by Penal Code Sectioms 4b8z, 4i9a, 450a, and kS5la.

Study No. 4k7: A study to determine whether Civil Code Section
1668 should be repealed or revised (modification of
contracts).

Section 1698 of the Civil Code, which provides that a contract
in writing may be altered by a contract in writing or by an
executed oral agreement and not otherwise, might be repealed.

It frequently fyustrates contractual intent. Moreover, two
avoldance technigques have been developed by the courts which
congiderably limit its effectiveness. One technique is to hold
that a subsequent orel agreement modifying a written contract

is effective because it is executed, and performance by one party
only has been held sufficilent to render the agreement executed.
The second technique is to hold that the subsequent oral agree-
ment rescinded the original obligations and substituted & new
contract, that this is not an "alteration" of the written con-
tract and, therefore, that Section 1698 is not applicable. These
techniques are not e satisfactory method of ameliorating the rule,
however, because 1t 1s necessary to have a lawsult to determine
whether Section 1698 applies in a particular case.

If Section 1698 ie to be retained, the guestion arises whether
it should apply to all contracts in writing, wvhether or not required
to be written by the statute of frauds or some other statute. It
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is presently held to apply to ell contracts in writing end is
thus contrary to the common law rule and probably contrary to
the rule in all other states. This interpretation hae been
criticized by both Williston and Corbin who suggest that the
language is the result of an inaccurate attempt to codify the
commor: law rule that contracts reguired to be in writing can
only be modified by a writing.

Study No. 49: A study to determine whether Section 7031 of the
Bueiness and Profepsions Code, which precludes an un-
licensed contrector fram bringinz an action to recover
for work done, should be revised.

Section TO31 of the Business and Professions Code provides:

§ TO31. ¥o person engaged in the dusiness or
acting in the capacity of a contrector, may bring t
or maintein any action in any court of this State
for the collection of compensation for the per-
formance of eny act or contract for which a license
is required by this chapter without alleging and
proving that he was a duly licensed contractor st
all times during the performance of such act or
contract.

The effect of Section 7031 is to bar the affirmative assertion
of any right to compensatlon by an unlicensed contractoy, whether
in an action on the illegal contract, for restitution, to foreclose
a mechanics' lien, or to enforce an arbitration award unless he
can show that he was duly licensed.

The courts have generally taken the position that Section 7031
requires a forfeiture and should be strictly construed. In fact,
in the majority of reported cases forfeiiure appears to have been
avoided. One technique has been to find that the artisan is not
a "contractor"” within the statute, but is merely an "employee."

But this device is restricted by detalled reguletions of the
Contractor's State License Board governing qualificatiocns for
licenses and the scope of the statutory requirements. Ancther

way around the statute has been to say that there was "substential”
compliance with its requirements. In addition, Section TC3l has
been held not to apply to a suit by an unlicensed subcontractor
agalnst an unlicensed general comtractor on the ground that the

act is aimed =t the protection of the public, not of one contractor
against a subcontractor. Similarly, the statute does not bar a
sult by an unlicensed contractor against a supplier of construction
material. And the statute has been held not to apply when the con-
tractor is the defendant in the action.

But with all of these qualifications Section T031 hae a wide

area of applieaticn in which it operates to visit e forfeiture
upon the contractor and to give the other party a windfall.
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Many jurisdictions, taking into account such factors as moral
turpitude on both sides, statutory policy, public importance,
subserviencs of econcmic position, and the possible forfeiture
involved, allow restitution to an uniicensed person. But in
California, Section 7031 expressly forbids "any action"” and

this prohibition of course includes restitution. The court can
weigh equities in the contractor's favor only where the contractor
is the defendant. If the contractor is asserting a claim, equities
generally recognized in other Jurisdictions cannot be recognized
because of Section TO31.

Study No. 50: A study to determine whether the law respecting
the rights of a lessor of property when it is abandoned
by the lessee should be revised.

Under the older common law, a lessor was regarded as having
conveyeld away the entire term of years, and his only remedy upon
the lesgee's abandonment of the premises was to leave the property
vacant and sue fer the rent as it became due or to re-enter for
the limited purpose of preventing waste. If the lessor repossessed
the premises, the lease and the lesscr's rights against the lessee
thersunder were held tc be terminated on the theory that the
tenant had offered to surrender the premises and the lesscr had
accepted.

In California the landlord can leave the premises vacant upon
asbandomment and hold the legsee for the rent. The older rule in
California was, however, that if he repossessed the premises, there
was a swrrender by operation of law and the landlord lost any
right to rent or damages against the lessee. More recently it
has been held by our courts that if the lessor re-enters or re-
Jets, he can sue at the end of the term for damages measured by
the difference between the rent due under the originel lease and
the amount recouped under the new lease,

Should the landlord not be glven, however, the right tc re-
enter and sue for demages at the time of sbandonment? In some
states thie has been allowed, with certain restrictions, even in
the absence of a clause in the leasse. And it has been held in
many states that the landlord may enter ms agent of the tenant
and re-lease for a period not longer than the original lease at
the best rent available. In this case, the courts have paid, the
landlord has not accepted a surrender and may therefore sue for
demages, But this doctrine wae repudlated in Californis end it
iz doubtful that it can be mede available to the lessor without
legislative enactment.

Civil Code Section 3308 provides that the parties to a lease

may provide therein that if the lessee breaches any term of the
leasge,
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the legsor shall thereupon be entitled to recover from the
lessee the worth at the time of such termination, of
the excess, if any, of the amount of rent and charges
equivalent to rent reserved in the lease for the
balance of the stated term or any shorter period of
time over the then reasonable rentel value of the
premises for the same period.
The rights of the lessor under such agreement shall
be cumilative to all other rights or remedies. . . .

Thus the landlord is well protected in California if the lease so
provides. The question is whether he should be similarly protected
by statute when the lease does not so provide.

Study No. 51: A study to determine whether a former wife, divorced
in an action in which the court did not have personal
Jurisdiction over both parties, should be permitted to
maintaln an action for support.

The California Supreme Court, after this study was authorized,
held that an sx parte divorce does not terminate the husband's
obligation to support his former wife. Hence, thls study now
primarily invoives the question of the procedure to be followed
to maintain en action for support after an ex parte divorce.

Study No. §2§L!: A study to determine whether the doctrine of
sovereign immunity should be modified,

This is a legislative aesignment {not authorized by the Legis-
lature on recommendation of the Commissicn).

The doctrine of governmental immunity--that a governmental
entity 1s not liable for injuries inflicted on other persons--
has long been generally sccepted in this State. The comstitu-
tional provision that sults may be brought against the State
"as shall be directed by law," does not authorize suit against
the State save where the Legislature has expressly so provided.
Moreover, a statute permitting suit against the State merely
waives immunity from sult; it will not be construed to admit
liebiliity nor waive any legal defense which the State may have
uniess it coatains express language to that effect.

The general rule in this State is that a governmental entity
is lieble for damages resulting from negligence in its "proprietary”
activities. But such ap entity is not liable for damages
resulting from negligence in its "govermmental” activities
unless a statute assumes liability. An exemple of a statute
assuming lisbility for damages for "governmental" as well as
“proprietary" activities is the Vehlcle Code which imposes
iiability for negligent operation of motor vehicies on
govermmental units.

The doctrine of sovereign immunity has been widely criticized.
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The distinction between "proprietary” and "governmentel' functions
is uncertain as to its applicetion in particular cases with the
consequence that it is productive of much litigation.

At the 1953 Conference of State Bar Delegates a resoluticn was
adopted fevoring the abrogation of the doctrine of sovereign
immunity and appeinting a committee to study the problem. The
commrittee’s report, dated August 5, 1954, presents an excellent
Preliminary analysis of the problem and recommends that .the study
be carried forward.

Study No. 53(L): A study to determine whether personal injury
damages should be separate property.

This i3 a legislative assigmment {not authorized by the
Legislature on reccmmendation of the Commission).

The study involves a consideration of Civil Code Section 163 5,
enacted in 1957. This statute contains a number of defects. The
general problem will require a consideration of the rule imputing
the negligence of one spouse to the ciher,

In this State the negligence of one spouse is imputed to the
other in any action when the judgment would be community property.
A Judgment recovered by a spouse in a personal injury action
until the enactment of C.C. § 163.5 irn 1957 was commmity property.
Thus, when onme spouse sued for an injury caused by the combined
negligence of a third party and the other spouse, the contributory
negligence of the latter was imputed to the plaintiff, barring
recovery. The reason for the rule wes sald to be that it prevented
the negligent spouse from profiting, through his community interest
in the judgment, from his own wrong.

The State Bar hae considered a number of proposals to change or
nodify the former rule. These have included proposals that a
recovery for personal injury be made separate property (this was
the solution adopted in 1957 in C.C. § 163.5); that the recovery
not include damages for the loes of services by the negligent
spouse nor for expenses that would ordinarily be payable out of
community property; and that the elements of damage considered
personal to each spouse be made separste property.

Study No. 55(L): A study as to whether a trial court should have
the power to require, as a condition for denying s moticn
for a new trial, that the party opposing the motion stipulate
to the entry of Jjudgment for damages in excess of the damages
awarded by the jury.

This 1s a legislative assignment (not authoriged by the Legislature
upon the recammendation of the Commission).

Study No. 57(L): A study to determine whether the laws relating
to bail should be revised.

This is a legislative agsignment (not authorized by the Legislature
upon recormendation of the Commission).
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Study No. 59: A study o determine whether California statutes
relating €o service of process by publicaticn should be
revised in light of recent decisions of the United States

Supreme Court.

Two recent decisions by the United States Supreme Court have
placed new and subgtantial constitutional limitations on service
of process by publication in Judicisl proceedings. Theretofore,
1t had generally been assumed that, at least Iin the case of
proceedings relating to real property, service by publication
meets the minimum stendards of procedural due process prescribed
by the Fourteenth Amendment to the United States Congtitution.
However, in Mullane v. Central Hanover Bank & Trust Co., decided
in 1950, the Supreme Court held unconstitutional a New York
statute which auvthorized service on interested parties by publica-
tion in connection with an accounting by the trustee of a camon
trust fund under a procedure established by Section 100-c(12) of
the New York Banking law. The Court stated that there is no
Justification for a statute authorizing resort to means less
likely than the mails to apprise persons whose names and addresses
are known of a pending action. Any doubt whether the rationsle
of the Mullane decision would be applied by the Supreme Cowrt to
ceses involving real property was settled by Walker v. City of
Hutchinson, decided in 1956, which held that notice by publlcaticn
of an eminent domain proceeding to a land owner whose name was
knovn to the condemning city was a viclation of due process.

The practicel consequence of the Mullane and Walker declsions
is that every state must now review its statutory provisions for
notice by publication to determine whether any of them fail to
measure up to the requirements of the Fourteenth Amendment. A
preliminary study indicates thet few, if any, Callfornia statutes
are questionable under these decisions, inasmuch as our statutes
generally provide for notice by mail to persons whose interests
and whereabouts are known. However, e comprehensive and detailed
study should be undertaken to be certain that ail California
statutory provisions which may be affected by the Mullane and
Walker decisions are brought to light and that recormendations
are made to the Legislature for such changes, 1f any, as may be
necessary o bring the law of this State into conformity with
the requirements of the United States Constitutlom.

Study No, 60: A study to determine whether Section 197k of the
Code of Civil Procedure should be repealed or revised.

Section 197k of the Code of Civil Procedure, enacted in 1872,
provides that no evidence ig edmissible to charge a person upon
a representation as to the credit of a third person unless the
representation, or some memorandum thereof, be in writing end
either subscribed by or in the handwriting of the party to be
charged. Section 1974 is open to the criticism commonly leveled
at statutes of frauds, that they shelter more frauds than they

-17~




prevent. This result has been avoided by the courts to a congider-
able extent with respect to the originel Statute of Frauds by
liberal construction of the Statute and by cresting numerous ex-
ceptions to it., However, Section 1974 has been applied strictly

in Califernia. For example, in Baron v. Lange an action in deceit
failed for want of & memorandum sgainst a father who had deliberate-
ly misrepregented that his son was the beneficlary of a large trust
and that part of the principel would be paid to him, thus inducing
the plaintiff to transfer az one-third interest in his business on
the son's note.

Only a few states have statutes similar to Section 197L4. The
courts of some of these states have been more restrictive in apply-
ing the statute than hes California. Thus, some courts have held
or sald that the statute does not apply to misrepresentations made
with intention to Qefraud but fraudulent intent will not aveoid
Section 19Tk. Again, some states hold the statute inapplicable
when the defendant had an interest in the action induced, but this
interpretation wes rejected in Bank of America v. Western Constructors,
Inc. And in Cerr v. Tatum the California cowrt failed to apply
two limitations to Section 1974 which have been applied to similar
statutes elsewhere: (1) comstruing & particular statement to be a
misrepresentation concerning the value of property rather than one
as to the credit of a third person; {(2) refusing to apply the
statute where there is a confidential relationship imposing a
duty of disclosure on the defendant. Indeed, the only reported
case in which Section 197k has been held inapplicable was one where
the defendant had made the representation about a corporation which
wvas hip alter ego, the court holding that the representation was
not one concerning a third person.

Section 1974 was repesled as a part of an amibus revision of
the Code of Civil Procedure in 1901 but this act was held vold for
uncongtitutional defects in form.

Study No. 61: A situdy to determine whether the doctrine of election
of remedies should be avolished in cases where reiief is
sought against different defendants.

Under the common law docirine of election of remedies the choice
of one among two or more inconsistent remedies bars recourse to the
others. The doctrine 1s an aspect of the principle of res judicata,
its purpose being to effect economy of litigation and to prevent
haragsment of a defendant through a series of actions, btesed on
different theories of liability, to obtain relief for a single
wrong. The comuon law doctrine has been applled in cases vwhere
the injured party seeks relief first against one person and then
ageinst ancther, although cne of iis principal justificetions,
avoidance of succeseive actions against a single defendant, 1s in-
applicable to such & situation.

The dcetrine of election of remedies hes frequently been criticized.
In 1939 New York abclished the doctrine as applied to ceses involving
different defendants, on the recommendation of its Law Revision
Conmission.

-18-
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The lew of Californis with respect to the application of the
dectrine of election of remedles to different defendants is not
clear. Our courts have tended, in genersl, tc apply the doctrine
onty in estoppe} situationg-~i.e., where the perecn asserting it
as a defense can show that he has been prejudiced by the way in
vwhich the plaintiff has proceeded--and this limitation has been
recently applied in casee involving different defendents. In
other cases, application of the doctrine has been avoided by
holding that the remedies pursued against the different defendants
vere not inconsistent. In still other cases which do not appear
to be distinguishable, however, the doctrine has been applied to
preclude a plaintiff from suing one person kterely because he
had previously sued another. Since it is difficult to predict
the outcome of any particular case in this State today, legislation
to clarify and modernize our law on this subject would appesar to
be desirable,
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6/12/61
Memorandum No. 19(1961)

Subject: Study No. 3#{L) - Uniform Rules of Evidence
{ Hearssy)
There is ettached to this memorandum the Hearsay Article of the
URE as it has been revised to date. The following matters are noted
for your particular attention:

Rule 62(6){a). The Commission deferred further considration of

this at the May meeting. It will be made the subject of e separate
memorandum.

Rule 63(3). Aes it now reeds, this subdivisgion is ambiguous.
Whether it applies to testimony given at a former trial of the same
action or proceeding is uncertain. Tt says that it applies to
"testimony given under oath or affirmation a&s & witness in another
action or proceeding. . . ."

Section 1870(8) of the Code of Civil Procedure is the section of
the code that now permits the admission of former testimony. It states
that evidence may be given of the “"testimony of & witness deceasged, or
cut of the jurisdiction, or unable to testify, given in a former action
between the same parties, relating to the same matter . . . ." The
language, "a former action between the same parties", has been construed
to apply tec a former triel of the same action or proceeding in which it

is offered. (People v. Bird, 132 Cal. 26) {1901); Gates v. Pendleton,

71 C.A. 752 (1925), hg. den.) The language now recommended, "asnother
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action or proceeding," does not seem to be sufficiently different from
"a former action" to warrant a different result. However, to preclude
the possibility that the change from "former" to "mnother” will be
construed to compel a change in result, the staff recommends that
"former" be substituted for “enother" and that the following languege
be edded at the end of Rule 63(3):

As used in this subdivision, "former acticn or proceeding"
includes not only another action or proceeding but alsc & former
hearing or trial of the same action or proceeding in which the
statement is offered."

If this suggestion is adopted, Rule 63(3) should be eadjusted to
conform and would read as follows:

(3) Subject to the seme limitations and objections as
though the declarant were testifying in person, testimony given
under ceth or affirmation as & witness in [amether] a former
action or proceeding conducted by or under the supervision of &
court or other official agency having the power to determine
controversies or testimony in & deposition taken in compliance
with law in such en ection or proceeding, but only if the Judge
finds that the declarant is umavailable es & witness at the
hearing snd that:

(&) BSuch testimony is offered against a party who offered
it in evidence on his own behalf in the [ether] former action
or proceeding or against the successor in interest of such party; or

{b) In & civil action or proceeding, the issue is such that

the perty ageinst whom the testimony was offered in the [eoiher]

-
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former action or proceeding had the right and opportunity for
crogs-examination with an interest and motive similer to that
which the party against whom the tesiimony is offered has in the
action or proceeding in which the testimony is offered; or

{(c) Ina criminal action or proceeding, the party sgainst
whom the testimony is offered wes e party to the {ether] former
action or proceeding and had the right and opportunity for cross-
examination with an interest and motive similer to that which he
has in the action or proceeding in which the teetimony is
offered except that the testimony given at a preliminary examina-

tion [in—the-ather—aetien—er—greeeeaiag] in an action or vproceeding

other than the action or proceeding in which the testimony is

offered is not sdmissible.

A used in this subdivision, "former action or vroceeding"

includes not only another action or proceeding but also & former

hearing or trial of the same sction or proceeding in which the

statement 1s offered.

There are other problems in connection with this subdivision that

will be taken up in & subsequent memo concerning Rule 62(6){(a) and

Penal Code Section 686. However, for the present, it should be pointed
out that there is a different standard for the admigsion of former
testimony in Penal Code Section 686. This need not concern the
Commiseion at the present time, for Penmal Code Section 686 declares ?
a rule of confrontetion, not a rule of hesrsay. The defendant may i

waive hig right of confrontetion and introduce evidence thet is

admissible under the hearsay rule. But the fact that evidence is sdmissible

-3~
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&8s an exception %¢ the hearsay rule does not necessarily meke such evidence
admissible egainst the defendant in & criminal cese, for such evidence

may be excluded under the confrontation rule. (See People v. Bird,

132 cal, 261 {1901).)
Rule 63(13). The last parsgraph of the Comment is language not
yet approved by the Commission.
Rule 63(15). 'The Comment to this subdivision has not been approved.

Rule 63(16). The present Bealth and Safety Code sections relating

to vital statistics are concerned with birth, fetal death, death ox
marriage records. Hence, thie subdivision has been revised to apply to
these types of records. The proposed languege of the subdivision end
the proposed Comment have not been approved.

Bule 63(17). The footnotes to the Comment and the last sentence

of the Comment have not been approved.

Rule 63(18){(19). The last sentences in the Comments have been

slightly revised.
Rule 63(20). The punctuation in the Comment has been revised to

carry out the scheme the Commission adopted in part at the May meeting.
Rule 63(21}. This subdivision has been revised to carry cut the

action of the Cormission. FNelther the subdivision nor the Conment have
been acted upon a8 yet. Consideration should be given to d.eleting the
last sentence of this subdivision. It a2dds ncothing to the existing law
and is not appropriate for inclusion in the URE Hearsay Article;
moreover, the Comment mekes clear that the subdivision does not affect
the effect to be given to the judgment.

Rule 63(22). Except for the first two sentences, the entire

Comment is new.
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Rule 63(25). The lest sentence of the Comment is new.

Rule 63(26a). This is & new subdivision created out of former
(26)(b)(i1).

Rule 63(28). ‘he subdivision as revised has not been approved.

The Comment alsc has not been spproved.

Rule 63(29). The second sentence of the Comment is new. The

second paregraph of the Comment has been rewritten.

Rule 63(3C). The Comment has been revised to accomodete the

chenges made in the subdivision at the May meeting.

Rule 63(31). Further consideration of this subdivision was
deferred at the May meeting. The staff suggests the changes in language
shown by strikecut and underline in the Comment as a way of reeolving the
impasse that has developed.

Rule 6L, fThe Comment needs to be approved.

Rule 65. The Comment has been revised.

Rule 66. The Comment has been revised to indicate thet cases mey
be found in which such evidence hes been admitted.

Rule 66A. This is the former Rule 63A, Inasmuch as the
Commission decided that this would not be codified but would be included
as an uncodified section of the emmctment, the staff believes that the
section is more appropriately located at the end of the URE article.
Slight modifications in the Comment have been made to accomodate the
revision.

ADJUSTMENTS AND REPEALS OF EXISTING STATUTES
In this portion of the recommendation, the code sections to be

repealed have been set forth verbatim. The Commission should now

~5-
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decide whether any changes are t¢ be made in the form of the comments.

C.C.P. § 2016. The Commission should defer consideration of the

proposed revision until Rule 62(6)(a) is considered in detail.

¢.C.P. § 20k7. This revision was made to carry out the direction

of the Commission at the May meeting. The specific langusge and the
explanation have not been considered by the Commission.

Penal Code §§ 686, 13L5 and 1362. These sections are set out here

o that the recommendation may be complete. Consideration of the
proposed revisions end the explanations, though, should be deferred

until Rule 62(6){a) is considered in detail.
Respectfully sutmitted,

Joseph B. Harvey
Assistant Executive Secretary

{
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6/15/61

First Supplement to Memorandum No. 19{1961)

Subject: Uniform Rules of Evidence {HEARSAY): RULE
62(6})(a)

At the May meeting of the Commission; concern was
expressed that Rule 62(6){a} may defeat a privilege other-
wise provided by the URE privilege rules., Because of this
concern, no decision was made in regard to the staff's
recommended changes in C.C.P. § 2016 and Penal Code §§ 686;
1345 and 1362; for the Commission did not wish to substitute
the M™unavailable ag a witness™ standard contained in Rule
62{6)(a) for the standards of unavailability contained in
the cited code sections unless it was sure that the
substitution would not permit the admission of privileged
information. This memorandum will discuss Rule 62(6){a)
and how it will operate in relation to the various privileges
and hearsay exceptions.

Rule 62(6) defines the term "unavailable as a witness"
as it is used in certain URE hearsay exceptions. Subdivision
(6)({a} provides that a person is unavailable as a witness
if he is exempted from testifying concerning the matter to
which his statement is relevant on the ground of privilege.

A person must be "unavailable" within the meaning of
the defined phrase as a condition for the admissibility
of his out-of-court statement under the following exceptions
to the URE hearsay rule:

-1-
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1. Rule 63(3) -~ former testimony.

2. Rule 63(10) - declarations against interest.

3. Rule 65{12)(0) and {d) - statements relating to the
making or nature of the declarant's will, statements
of previous intent, plan; motive or design where
such mental state is itself an issue.

4. Rule 63(23) - statements concerning the declarant's
own family history.

5. Rule 63(24) - statements concerning pedigree of
other members of declarant's family.

Rule 62(6)(a) probably will not be applied to any great
extent insofar as the exceptions numbered 3; 4 and 5, above,
are concerned, The declarants in those situations are
more than likely to be dead. However; there may be many
opportunities to apply the rule to permit admission of former

testimony and declarations against interest. Hence, this

memorandum will deal only with these exceptions. The
memorandum will consider the operation of 62(6} in relation to
the attorney-client privilege; the physician-patient and the
privilege against self-inerimination. From & consideration of
the operation of Rule 62{6)(a} in connection with these
privileges; the Commission shazlé be able to determine whether
Rule 62{6)(a) is a desirable provision,

Attorney-client privilege
Case 1. D is charged with the commission of a sex

offense against a child. D claims that the charge arises

ocut of mistaken identity and that X actually committed the

-2
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offense, X has written a letter to Avaricious; a lawyer,

for advice as to his legal rights; stating in the letter that
he committed the offense. At the trial of D; X is called as
a witness, but X denies his guilt. X is then asked to tell
what he wrote to Avaricious. X invokes the attorney-client
privilege, and his claim of privilege is upheld. Avaricious,
too, is c¢called, but X again invokes the privilege. Gumshoe,
a private detective; is then called. Gumshoe relates that he
rifled Avaricious' office and found the letter from X.
Objections on the grounds of hearsay and privilege. D argues
that the letter contains a declaration against penal interest
and is admissible under gule 63(10) because X is unavailable
as a witness on the ground of privilege.

Ruling: Objection on the groumd of privilege sustained.
Under the Uniform Rules -- Rule 26{2){c){ii) -- this ruling
is proper. The hearsay eiception for declarations against
interest does not make such declarations admissible; the
exception declares that; if the declarant is unavailable
at the trial because of privilege; the declaration is not
inadmissible under the hearsay rule: Any other rule of
exclusion is still operative. Here, there is another rule
of exclusion. Rule 26 provides that the client has a
privilege to prevent Many person from disclosing the
communication if it came to the knowledge of such person -
(1} in the course of its transmittal between the client
and the lawyer, or {ii) in a manner not reasonably to be
anticipated by the c¢lient . , . ,® The communication

-3~
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involved in the given case came to the knowledge of Gumshoe
in a proscribed manner; hence, K; the client; has a privilege
to prevent Gumshoe from disclosing the communication.

Case 2, Same case as in gase 1, At the preliminary
hearing, Avaricious testifies that he saw a person resembling
D near the scene of the crime shortly before the crime was
committed., Under cross-examination at the preliminary hearing,
Avaricious_-- having received no fee from X -- relates X's
confession; however, he explains that X's confession is not
credible because X is suffering from an emotional problem
that causes him to confess falsely to antisocial conduct.

X is not present at the hearing and does not consent to
Avaricioust testimony, At the trial; D seeks to introduce
the testimony of Avaricious at the preliminary hearing.

D claims the tgstimony is admissible as former testimony
under Rule 63{3) because Avaricious is now unavailable

as a witness on the ground of privilega; that the declaration
against interest of X to which Avaricious testified is
admissible under Rule 63(10} because X is unavailable

on the ground of privilege; and both such declaratims

are now admissible under Rule 66 (multiple hearsay}. Objection
on the ground of privilege.

Ruling: Objection sustained. Under Rule 26{2){c}{iii)
the ruling is proper. Here; again; there is a rule of
exclusion that prohibits the introduction of evidence that

is not &nadmissible under Rule 63. Rule 26 provides that

the client has a privilege to prevent "any person from
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disclosing the communication if it came to the knowledge

of such person . . . {iii} as a result of a breach of the
lawyer-client relationship." The communication was revealed
at the preliminary hearing in violation of the lawyer-client

relationship despite the nonpayment of the fee (People v,

Singh, 123 C.A. 365 (1932)); hence, X, the client, has a

privilege to prevent anyone from disclosing what Avaricious said

concerning the communication at the preliminary hearing.

Physician-Patient

Case 3. D is also the defendant in a civil assault
case arising out of the same offense involved in Cases 1 and
2. X has also consulted Headshrinker, a psychiatrist,
in order to obtain psychiatric care and treatment so that
he can be cured of his propensity for antisocial conduct
of this s?rt. In order for Headshrinker to provide proper
treatment, X has revealed the offense in a written narrative
statement which he has given to Headshrinker. At the trial,
D calls X as a ?itness and asks X concerning his statements
to-Headshrinkeq. ?ut I invokes the physician-patient privilege.
Headshrinker, too, is prevented from testifying by a timely
invocation of the privilege. D then calls Gumshoe, Gumshoe
relates that he rifled Headshrinker®*s office and found Xts
statement. D offers the statement in evidence. Objections
on the grounds of hearsay and privilege.

Ruling: Objections overruled. Under Uniform Rule 27,

the physician-patient privilege does not protect the patient
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against disclosure of communications by persons who obtained
knowledge or posssgsion of the communication without the

knowledge or consent of the patient. Rule 27 permits the

patient to prevent disclosure of the communication by a
witness if the witness is (i) the patient himself; (i)
the physician or (iii) “any other pason who obtained know-
ledge or possession of the communication as the result of
an intentional breach of the physician's duty or non-
disclosure by the physician . . . " Here; Gumshoe falls
within none of the categories. Henbe; in his hands the
comnunication is not subject to the physician-patisnt
privilege. Under the Uniform Rules, the evidence is not
inadmissible hearsay. It is a declaration against penal
interest under Rule 63(10) and the declarant is unavailable
as a witness under Rule 62(6}{a) because of privilege.

It should be note§; though; that if 62(6){a) were
deleted from the rules, the statement -- even though not
privileged -- would be inadmissible hearsay. If it is
undesirable from a policy standpoint to permit the intreduc-
tion of this type of evidence, the staff suggests that the
privilege be broadened to protect it. But the evidence
should not be excluded by the hearsay rule, for it is just
as reliable as it would be if X had become unavailable because
he left the vicinity or because of insanity.

Case 4. In the criminal trial of D, Headshrinker is
called as a witness and asked about X's confession. Objections

on the grounds of hearsay and privilege.
.
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Ruling: Objections overruled. The physician-patient
privilege does not apply in a criminal case under either
the Uniform Rules or existing California law. chever;
the statement is hearsay and does not ?all within the
declaration against interest exception, for X is available
as a witness and has testified by denying the commission of
the offense. Nonetheless, the statement is admissible under
Rule 63{1) as a prior inconsistent statement which may be
received as proof of the truth of_the matters stated,

Case 5. After D has been acquitted in the criminal 5
trial as a result of Headshrinker's testimony, the civil ;

action against D is brought to trial. D again calls Head-
shrinker to testify to X's confession, X, however, invokes
the physician-patient privilege and the court properly refuses
to permit Headshrinker to testify. D then offers Headshrinker's
testimony in the previous criminal action. Objections on
the grounds of hearsay and privilege. ]

Ruling: Objections overruled. As pointed out before, %
the physician-patient privilege allows the patient to
prevent disclosure of a confidential communication only
by {i) the patient himself, {ii} the physician or (iii)
"any other person who obtained knowledge or possession of the
communication as the result of an intentional breach of the
physician's duty of nondisclosure by the physician . . . ."
Headshrinker's prior testimony was not a breach of his duty g
of nondisclosqre; for he had no duty of nondisclosure in the |
criminal case. The evidence here, whether in the form of

7=
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testimony by a person who heard the former testimony or in
the form of an authenticated transcript.; does not fall within
the proscribed categories. Therefore, it is not subject to
the privilege. The testimony is not inadmiasible under the
hearsay rule; for it is admissible as former testimony under
Rule 63(3]Sb}.7

Again, Headshrinker's former testimony would be in-
admissible as former testimony if Rule 62(6){a} were deleted.
Even though not privileged, the evidence would be inadmissible
hearsgy because Headshrinker is not “unavailable as a witness."
Again, if the Commission believes that it is desirable for
policy reasons to exclude this evidence, the staff bellieves
the privilege should be broadened. The evidence should not
be excluded by the hearsay rule. If D were fortunate and
Headshrinker were killed or if Headshrinker merely left
the jurisdicti pn; the former testimony would come in despite
X%s assertion of privilege, for Headshrinker would clearly
be Manavailable." This evidence is no less reliable merely
because X can successfully invoke the physician-patient

privilege to prevent Headshrinker from testifying.

Self-Incrimination
Case 6. The facts are the same as in the foregoing
cases., But, when X is called at the crimimal trial of D;
X refuses to testify on the ground of self-incrimination.
D calls Headshrinker tc testify to X's confession. Objection
on the grounds of hearsay and privilege {physician-patient}.
.

]
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Ruling: Objections overruled. The physician-patient i
privilege is not applicable in criminal cases. The state-
ment is a deglaration against penal interest and is admissible
under Rule 63(10) because X is unavailable as a witness on
the ground of privilege {self—incr%mination].

If Rule 62(6)(a) were deleted, the statement would be

inadmissible hearsay because X is not "unavailable as a
witness," Peculiarly enough; if X had fled; that fact would
bave been admissible to prove X's guilt because that fact é
is not hearsay; if X had denied his guilt; his confession
would have been admissible as an inconsistent statement ;
without regard to unavailability; and if X had merely
removed himself 150 miles -- beyond the courtfs subpoena
power -- his confession would be admissible because he had
become Munavailable." His prior confession is no less
trustworthy when he éppears and refuses to talk than it
is when he refuses to come near'enough so that he can be
compelled to appear. Therefore, the confession -- subject
to no privilege -- should not be excluded on the ground

of hearsay.

Conclusion

The foregoing examples are sufficient to show that
Rule 62{6)(a) does not operate to impair any of the privileges.
If the privilege is broad, like the attorney-client privilege,

the holder of the privilege is fully protected against

-9-
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disclosures by eavesdroppers and against disclosures in
vieolation of the confidential relationship. Nothing in
62(6)(a} impairs the protection given by the privilege.
It does not permit the introduction ?f any evidence protected
by the privilege. On the other hand, if the privilege is
narrow; 62(6){a} will at times permit confidential communica-
tions to be introduced -- but only because the evidence
sought to be introduced is not within the privilege. 1In
these situations: the evidence will be admitted if the
declarant goes 150 miles away because the information is
not privileged; but, unless 62(6)(a) is approved, the same
unprivileged evidence will be excluded -~ not on the ground
of privilege, but on the ground of hearsay -- if the declarant
appears at the trial and refuses to say anything.

The staff believes that 62(6){a) declares a logical and
desirable standard for "unavailability®" and that it should
be retained., If the protections provided by the privileges
are not broad enough, the privilege rules should be revised

to provide the protection desired.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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6/19/61

Secand Supplement to Memorandum Ro. 19(1961)

Subject: Study No. 3%(L) « Uniform Rules of Evidence (Hearsay -

Revised Rule 63(3); C.C.P. § 2026; P.C. §§ 686, 882,
1345, and 1362.}

This memorandum will consider the desirability of substituting the
"unavailable &5 & witness" stendard of Revised Rule 62(6) and (7) for
the standards ncv set forth in C.C,P. § 2016. The memorandum will also
consider the desirability of emending Penel Code §§ 686, 1345, and 1362

to accommodate the Comisaion's reccmmendations relatl!ng to hearssy.

In connection with the problems involved in these cole sectlons,
Revised Rule 63(3) wlll also be considered, for there are still some
ambiguities left in thet subdivision. Since the declriors to be made
in regard to Revlacd Rulz 63(3) mey influence thz decisioms to be made

upcn the other problems, Revised Rule 63(3) will be discussed first.

REVISED RULE 63(3)

The problem involved in Revised Rule 63(3} is whether a depositicn
taken in & former action, but not introduced in evidence 13 the former
action, is admissible in the subsequent action. The preliminary
language of Revised Rule 63(3) states that it applies to "testimony
given under cath or afiirmation es e witaess 12 another action or
proceeding . . . or testimony in a deposition taeker in compliance with
law in such an aetion or proceeding . . . ." This language seems %o
imply that testimeny in unintroduced depositions may be introduced in the

subsequent trial, for the term beginning "testimony given unde> osth . . "

-l
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seems broad enough to include deposition testimony that is actually read
into evidence. However, paragraph (a) of Revised Rule 63(3) provides

that former testimony may be introduced if it "is offered against a

party who offered it in evidence on his own behalf in the cther action . . .
or agalnst [his] successor in interest.”" Unless a deposition is introduced
a8t the trial, the testimony taken in the deposition is not offered on
behalf of anyone. The witness in a deposition "'belongs! to neither

side.” C.C.P. § 2016(f) provides "A party shall not be deemed to make

a person his own witness for any purpcose by teking his deposition.” A
deponent does become the witness of a party if the party introduces the
deposition in evidence. {C.C.P. § 2016(f).) Hence, it appears that
former testimony contained in deposition taken, but not introduced in
evidence, in ancther action may not be introduced in a subsequent action
under paragraph {a), for such evidence was noct offered by anyone "on his
own behalf" in the former action. This result seems proper, though, for a
person does not vouch for the testimony in en unoffered deposition in

the same way that he does for evidence that he introduces at a trial.
Hence, no change is recamsended in paragraph (a).

Paragraph (b} of Revised Rule 63(3) permits former testimony to be
introduced in a civil action if "the issue is such that the party against
whom the testimony wes offered in the other action or proceeding had the
right snd opportunity for cross-examination” with a motive similar to
that which the party ageinst whom the evidence is offered has. Because
of the reference to "party against whom the testimony was offered”, ihe
paragraph cannot be sppiied to testimony irn a depositlon if the deposition

was not offered in evidence. The deposition section itself, C.C.P. § 2016,

-
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does not liberalize the rule. It provides that the deposition may be used
in a different action when the first action is dismissed and the second
action involves the same parties, or their successcrs, and the same
subject matter. 8o far as other actions than the ones specifically
mentioned are concerncd, § 2016(d) apparently leaves the matter to the
general operaticn of ihk2 heersay rule, Take this exemple:

An sccident cccurs between an autcmobile, driven by Hetrod,
and a Greyhound bus driven by Lushwell. Commuter, a passenger on
the bus, is injured., Hotrod begins an action sgainst Greyhound
and Lushwell. Hotrod takes the deposition of Bystender who testifies
that the bus "was way over the white line" and that "the driver was
drunk." Greyhound settles with Hotrod, and his action never comes
to trial. Commrter then begins his action against Greyhound.
Bystander can no longer be found (his neighbors report that he left
on a round-the-world cruise as soon as Commuter's action was filed).
At the trial, Commuter offers Bystander's deposition. Objection on
the ground of hearsay.

Ruling: Objection susteined. Commuter offers to prove that
Greyhound financed Bystander's irip. Objecticn to the deposition
stil) sustained. The deposition is not admissible under C.C.P.

§ 2016, for that section covers only (1) the action in which the
deposition is taken and, (2) if the action in which the deposition 1is
taken is dismissed, ancther action involving the same perties {or
their successors) and the same subject matter . Section 2016 does
not purport to cover the testimony-in-former-sctions problem. The

deposition 38 not admissible under Revised Rule 63(3)(a) or (b)
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because it was never “offered” on behalf of or ageinst anyone

in a previous action. The deposition is not admissible under
Revised Rule 63(3)(c), for that subdivision applies only to
eriminel actions or proceedings. The fact that Bystander is
unavailable, o 7=oe Jact that Bystander is unavailat?=» st the
instance of C.«yiound, does not change the ruling, for the
statement is nerarcsy under Rule 63 and falls within no exception.

In constrast with paragraphs {a) and (b), parsgraph (¢) of
Rule 63(3) does not require the depositicn to have been offered in the
prior action. Thus, if in the given example Lushwell is progecuted
for felony drunk driving, Bystander's deposition is no langer iusadmieaible
hearsay. This is because paragrapb {c) merely requires that the party
against whom the testimony is offered have the right and opportunity
for cross~examination in the former proceeding with a similar motive
to that vhich he has in the criminsl proceeding. There is no requirement
that the deposition in the former asction be offered on behalf of or

agatust anyone. (It should be noted, however, that unless Pen. C. §
686 is amended, Revieed Bule 63(3), insofar as it appiies to criminal
proceedings, relates only to the right of the defendant to introduce
former testimony; for the prosecution is limited by the defendant’'s
right of confrontation under Pen. C. § 686. This will be discussed
more fully lster.)

The Commission should also note that paragrasph (c) apparently
forbids the introduction of testimony at the prelimipary in a subsequent
action even though the evidence may have been introduced in the triel of
the former action. So fer as existing law is concerned, it appears that
depositicns teken in prior actions, but not offered in evidence in such

.
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acktions, are sdmissible as former testimony in subsequent actions
between the seme parties or their succepsors in interest under the
provisions of C.C.P. § 1870(8). (Briggs v. Briggs, 80 Cal. 253 (1889) .)
The Commiseion has tentatively determined to repeal C.C.P. § 1870(8) on
the grouynds that it ir superseded by Revised Rule 57(2).

The guestions t» b2 resolved by the Commission, tien, are:

1. Should a deposition taken in a prior action, but not introduced
in evidence in such action, be admissible in a later civil action ageinst
anyone who has a motive to cross-examine aimilar to that of any party
to {he prior action?

If so, this may be accomplished by revising the firsi
portion of peragraph (b) to read. "(b) Ia a civil action or
proceeding, the issue is such thet [tke] a party [againsé-whem

the-besbimeny-vas-offayed-in-the-obher] to the former action or

proceeding had the right and opportunity for cross-examination
with an interest and motive similar , . . ."
2. &hould a deposition taken in a pricr action, but not received
in evidence iv such action, be admissible in a subsequent action only
if the party against whom the evidence is sought to be introduced was
a party to the former action?
If so, this may be accomplished by leaving paragraph (b)
ae is -- applying only to introduced depositions -~ and by
amending paragraph {c) to delete the "criminal ection” limitation.
3. Should the testimony at a preliminary hearing in a prior criminal
action, 1if received in evidence in such action, be zdmisasible in a
subsequent criminal sctlon?
If so, this msy be accomplished by revising the exception
-5

f
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in paragreph (c) to read: ". . . except that testimony given
at a preliminary examination, but not received in evidence,

in the other action or proceeding is not admissible,”

L. Should a depositicn taken in a prior action, but not received
in evidence in such saction, be inadmissible in a subsequent criminal
action?

If s0, this may be accomplished by revising the excepiion
in paregraph (c) to read: ". . . except that testimony given at

a preliminary hearing or in a deposition, but not received

in evidence, in the other action or proceeding is not admigsible.”

In considering the foregoing questions, the Comulssion should keep
in mind that, as Pen. C. § 686 now reeds, Rule 63(3)(a) apd (c)} only
limits the matters that may be introduced Yy the defendant in a criminal
case. Under Penal Code § 686, the prosecution may nct introduce former
testimony from any previous case. {See People v. Bird, 132 Cal. 261
(1901).)

Another problem involved in Revised Rule 63(3) relates to its

introductory langusge, "Subject to the same limitations and cbjections
as though the declarant were teetifying in person. . . ." This
language indicates that the competency of the testimony is to be judged
as of the time it is offered in w\i&ence. In Professor Chadbourn's
study, dated September 29, 1958, on "Whether Rules Which Disqualify
Certain Persons as Witnesses Alsc Disqualify Hearsay Declarants” he
indicateg that certain rules of disqualification pleeriy apply only

as of the time that the former testimony was given. For instance, the

afie
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disqualification for insanity or infancy is clearly determined as of
the time - that the former testimony was given. The applicable rule insofar
as the disqualification of a spouse is concerned is not so clear. 1

8o far as the Deed Man's Sigtute is concerned, the lsw is sgain

uncertain. 2

In People v. Chadwick, 4 Cal. App 63 (1906), defendant was prosecuted
for forgery, his wife testifying without objectiom at the trial.
Defendant wes then prosecuted for perjury in the first triasl. The
transcript of his wife's testimony at the first trisl was read without
objection in the second trial. Defendant invckef the spouse rule to
prevent the wife from testifying at the second t34al. On appeal, the
District Court of Appesl effirmed and stated the broad proposition
thet the wife's prior testimony was admissible begause the spouse

rule does not prevent the showing of edmissible hearsay declarations
bty the wife. The Supreme Court denied a hearing, but it commented thet
the judgment of the District Court of Appeal was sigfficiently supported
by the fact that no objection was raised to the inbroduction of the
transcript. The court also said that such portions of the transcript
as were needed to show the materiality of .the defendant's perjured
testimony vere alsc admissible ageinst him. The Chaiwick case has
been cited since for its broad statement that the spouse rule dces

not prevent the introduction of admiesible bearsey declarations by a
spouse (First National Bank v. De Moulin, 56 Cal..fpp, 313 (1922)
People v. Peak, 66 Cal. App.2d 89L{1ghk4)); and severyl cases may be
found in vwhich admissible hearsay has been held not $o be excluded

by the spouse rule (e.g., People v, Swaile, 12 Cal. App. 192(1909)
(letter from defendant to wife containing confession admitted);

but no other case has been found involving the former testimony problem.

In Rose v. Southern Trust Company, 178 Cal. 580 (1918), the Supreme
Court held thet the deposition of a party and the testimony of e party
taken in a former action against the decedent while the decedent was
alive were inadmissible in an action to enforce a claim egainst the
estate even though former testimony of the decedent was also introduced.
The court relied in pert upcn Mitchell v. Haggemmeyer, 51 Cal. 10B
(1875), which held that a deposition teken in the action against the
estate prior to the enactment of the Dead Man's Statute was inedmissible
on the trial of the action efter the enactment of the deadman's statute.
In MeCilenshan v, Keyes, 188 Cal. 574 (1922), the Supreme Court held
that a defendant executor waived the Dead Mank Statute by taking the
Plaintiff's deposition, for a party must meke his objections to the
competency of a witness at the time of the taking of the deposition.
These casea have not been overruled. However, in Kay v. Laventhal,

78 Cal. App. 293 (1926), a district court of appeal, without citetion
of any authority, held that the deposition of s plaintiff taken while
the decedent was alive is admissible against the estate. The

|
j}
|
;
!
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The Commission may resolve the uncertainties in the existing law
by revising Rule 63(3) to indicate clearly the time when the competency
of the former testimony is to be determined. The staff reconmends that
the more recent cases {ses footnote 2) be followed and that the
competency of the former testimony bde judged in all cases as of the
time the former testimony was given. Specific language to achieve this
resgult is not suggested, DBut the staff suggests that the pelicy question
be resolved so that appropriate changes may be made upon revision of

Rule 63(3) to incorporate other suggested changes.

Supreme Court denled a hearing. McKee v. Lynch, 40 Cal. App.2d 216
{1540), followed Kay v. Laventhal, and the court pointed out that
the numerous auvthorities -~ incliuding Rose v. Southern Trust

Company -- holding that the plaintiff's deposition is not admissible
if it was taken during the decedent’s life were cited and discussed
at length in the petition for a hearing presented to the Supreme
Court in Kay v. Laventhal. A hearing was alsc denied in the McKee
cage. It was recently followed again in Hays v. Clark, 175 Cal.
App.2d 565 (1959). Thus, there are two inconsistent lines of authority
-- one established by the Supreme Court, the other by opinions of
the District Courts of Appeal which the Supreme Court has refused
to review. The scope of evidence to be excluded by the Dead Mai's
Statute is, of course, a matter to be determined when the statute

is coneidered.
8-
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C.C.B. § 2016

The question to be resclved in connection with this section is whether
the standard for unavailability as a condition for the introduction of 2
deposition teken in the same action should be consistent with the standard
for unavailebility as a condition for the introduction of teatimony taken
in a prior ection, i.e., whether the URE standard of unavailability should
be substituted for the standards for upavailability under C.C.P. § 2016.
"Unaveilability” under C.C.P. § 2016 may be compared with "unavailability"
under Revieed Rule 62(6) by the following table. Where unavailability is
relied on, the respective sections permit the testimony to be introduced
if the declarent is:

Rule 62(6) C.C.P._§ 2016

(e} Privileged from Fo provision
testifying about the matter

(b) Disquelified from No provision
testifying tc the matier

{c) Dead or umable to testify (1} Dead; (iii) Unable to attend
becanse of physical or mental or testify because of age, sick~
illness. ness, infirmity, or imprisonment.

{d) Absent beyond reach of court's (iil) Beyond 150 miles or out of
process and proponent could not State, unless it appesrs proponent
heve secured his presence with procured the abeence.
resgonable diligence.

{e) Absent and gproponent does not (iv) Absent and proponent has been
know and has been unable to unable to procure ettendance by
discover whereabouts with subpens,
reasonable diligence

Revised Rule 62(7) provides that a declarant is not unavailable if any

of the listed conditions is due to the procurement or wrongdcing of the
proponent. There is no similar condition in C.C.P. § 2016 applicable to all

af the conditions listed.

f
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C.C.P. § 2016 also permits & deposition to be used when euch excep-

tional circumstances exist as to make such use desirable. This provision

is not considered here because it is not & condition iavolving unaveil-
ability.

It 1s apparent from the foregoing table that there is not a great
amount of difference between the stanpdards except insofar as Revised
RFule 62(6) adds privilege and disqualification as grounds for umaveil-
ebility. To understand what the substitution of the URE standard would
mean, then, it is necessary Yo consider how the additional Revised Rule
62(6) grourds, - privilege and disqualificetion - would operate in
connection with C.C.P. § 2016.

In the First Supplement to Memorandum No. 19(196l), it was pointed

out that Revised Rule 62(6){a) does not permit privileged evidence to be

introduced. It only permits unprivileged evidence to be introduced whichk

would be introduced anyway if the declarent stayed at least 150 miles from

the court. The operation of Revised Rule 62(6) will be similar in relation

to C.C.P. § 2016. Take this example:

Self-incrimination. [This privilege is chosen becmuse it is sbout

the only one that would not be waived by testifying in a2 deposition
anyway. }
P, a pedestrian, is struck by & green Bulick while crossing
8 street in a creogs-walk. The sautomobile does not stop. F sues
D, alleging that D is the driver and that D failed to stop for a
red light. D denies committing the offense. D locates a witness,
W, who will testify at the trial that the car involved had a

dented left rear fender and & license rumber begioning ZF . + .

-10=
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the Rule 62 gitandard of unavailability is there used.

D then locates X, the owner of a green Buick meeting W's
description, and takes his deposition. X, still thinking he is
in the clear, admite in the deposition that he owns & green Buick,
that it has a dented left rear fender, that its license number is
ZTC 335, and that he was driving 1% at the particular time involved.
At the trial, D cells W, then calls X. X, seeing that D has dis-
covered his complicity, invokes the privilege against self-
incrimination. D then offers X's depoaition. Objection on the
ground of hearssay.

Ruling: Objection sustained. The testimony does not fall
within the declaration against penal interest exception, nor does
it fall within any other exception to the hearsay rule. The
witness is not "unavailable" es defiped in C.C.P, § 2016, so the
testimony is not admissible under thet section. Of course, the
Judge might rule that "such exceptional circumstences exist as
to make it desirabie . . . to allow the deposition to bhe used."
But, there is no assurance in Section 2016 that the judge will
80 rule.

If the "unavailebility" standerds of Revised Rule 62(6) were
substituted, the evidence would be clearly admissible.

It should be noted thet, if the action against D were & different

would be edmissible as former testimony under Revised Rule 63(3) because

prosecuied for the "hit-run,” the deposition would not be admissible, for

-11-

Bowever, if D were

civil action than the one in which the deposition was teken, the deposition

under Revised Rule 63(3)(c) the party egainst whom the deposition is being

MJN 0728
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offered - the prosecution - was not & party to the former proceeding. This
matter will be developed more fully in the discussion of Penal Code § 686.
So far as Revised Rule 62{6){b)} is concermed, the addition of

disqualification as & ground for unavailability under § 2016 would

probably not change the existing law. The important thing to note is
that, vhen a deposition is introduced, objection may be mede to the
deposition or any part of it for any reason which would require the
exclusion of the evidence if the witness were then present and testify-
ing. (C.C.P. § 2016(3).) Hence, if the deposition of & witness is
inadmissible under the Dead Man's Statute, his deposition would remain
insdmissible for subdivision {e) would still remain in C.C.P. § 2016,
As pointed out previously, it is somewhat difficult to determine just
what the existing lsw i=.

But in any event, it is unlikely that the substitution of Revised
Rule 62(6) will have any great effect on the existing law; for the
admissibility of depcsitions taken from witnesses who sre incompetent at
the time of trial will depend upon the interpretation given by the Supreme
Court to the provision that such depositions are subject to any objection
vhich "for any reason . . . would regquire the exclusion of the evidence
if the witness were then present and testifying.”

As the amendment to § 2016 recommended by the staff would not effect
any great change in the law, as the amendment would make the standards
for the admissibility of former testimony and depositions the same insofar
as these standards depend on unaveilability, and e&s the amendment might,
in some cases, permit unprivileged ard competent evidence to be introduced
which now might be excluded, the staff recommends that § 2016 be amended

ap indicated in the draft attached to Memorsndum Ko. 19(1961).

~12-
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When the Commission considered Rule 63{3), it essumed thet the rule
would be applicable to prosecution and defendant alike. Hence, standards
were placed in the subdivision to protect the defendant's right of confronta-
tion. Por instance, former testimony is admissible in & criminal case only
if the person against whom the evidence is offered was a party to the
former action; and testimony at a preliminary hearing of & previous action
is Inadmissible. The Commission explained these regquirements in the Comment
as protections for the defendant's right of confrontetion and cross-
exemination.

This assumption was not correct, however, and the carefully thought
out policies for protecting the defendant actually curtail the defendant’'s
rights. In People v. Bird, 132 Cal. 261 (1901}, the Supreme Court pointed
out that Penal Code Section €86 prohibits the prosecution from imtroducing
former testimony except as provided in that section; but the defendant is
not restricted by Section 686 - he may introduce any former testimony
admiesible under the general hearsay rule. Under Section 686, the prosecu-
tion may introduce only testimony taken at the preliminary hearing in the
seme cage, testimony in a deposition taken in the same cege and testimony
given on a former trial of the same case. Insofer es the former testimony
exception is broeder, it is 8 rule of evidence available only to the
defendant. As Section 686 has not been modified by the Commission,

Revised Rule 63(3){c) prohibite only the defendant from introducing
testimony at & prior trial to which the prosecution was not & party and
prohibits only the defendant from introducing former testimony given at
the preliminary hearing of a different action.

If the Commission desires Revised Rule 63(3) to have the full meaning

that was intended when the Commligsion redrafted this subdivision, Penal
<1k~

MJN 0730



£

Code § 686 should be amended to provide an exception for hearsay generally.
Then Rule 63(3) would be operative in criminsl actions to the same extent
that other exceptions to the hearsay rule are operative. Such an amend-
ment would alsc be desirable as 8 declaration of the existing law inscfer
a5 hearsay generally is concerned.

It was pointed out in the prior memorandum (No. 7 Supp. (1961))
that the second exception stated in Pensl Code § 686 inaccurately states
the existing lew. Section 686 provides that a deposition teken under
Section 862 may be read if the witness ie deed, insane or camnot with
due diligence be found within the state. However, Penal Code § 882
provides thet depositions teken under its provisions mey be reed, except
in cases of homicide, if the witness is unable to attend because of death,
insenity, sickness, or infirmity, or contimued absence from the state.
Moreover, Penal Code § 686 does not provide for the reading of depositions
which are admissible under Penal Code §§ 1345 end 1362. These contradic-
tions in the present statutory law should be corrected by substituting &
general referehce to depositions that are admiseible in criminal actions

for the present incorrect cross-reference to Penal Code § 882.
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Penal Code §§ 1345 and 1362

The steff has previously suggested the substitution of a reference
to Rule 62 for the present standards of unavailability contained in
these sections. Section 1345 relates to depositions of witnesses who
may be unable to attend the trizl. The section states that such
depositions may be read by elther party if the witness is unable to
attend by reason of death, insanity, sickness, infirmity or continbed
absence from the state. For practicel purposes, the only change that
will be made by the substitution of the cross-reference to Rule 62 will
be to add privilege and disqualification as grounds of unavailsbility.
Take this example:

D is charged with manslaughter. D claims that X iz the real
culprit, X is ill and in prison anyway, so he testifies in a

deposition that he in fact did commit the crime. The prosecution

doesn't belleve X and goes ahead with D's trial. At the time of °

trial, X has fully recovered and regrets having made his previous

statement. D calls X as a witnese, but X invokes the privilege

agalnst self-incrimination. D then offers the deposition.

Chjection.

Ruling: Objection sustained. X is not unavailsble as

defined in Section 1345 at the present time. If the Rule 62

definition of unavailability were substituted, the deposition

would be admisgible Just as it would be under existing law if

X had remained ill.

Section 1362 relates to depositions of material witnesses who are

out of the state., Such depositions mey be taken only on application
of the defendant.

-16-
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The staff suggests the substitution of the Rule 62 definition of
unavailabllity so that the defendant may introduce the deposition
even though the witness actually attends the trial and invokes either

privilege or disqualification and refuses to testify.

Respectfully submitted,

Joseph B. Harvey
Asslstant Executive Secretery
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Second Supplement to Memorandum Fo. 15{1961)
Subject: Continuation of Study of the Uniform Rules of Evidence.

Mr. Iawrence . Baker, Chairmen of the State Bar Cormittee to Consider
the Uniform Rules of Hvidence, forwarded to me a copy of the minutes of
the June 20, 1961 meeting of the Northern Section of the Committee. His
letter of trensmittal steted: "Will you please take particular notice of
the last paragraph of these minmutes."

The last paragraph of the mimutes states:

At thie point the Committee discussed the guestion of the
geperal direction which its work and that of the Law Revision
Commission hed been taking. We have been at work for more than
three years during which many changes have been proposed by both
the Committee and the lLaw Revision Comaission. These changes
may well deprive the so-called Uniform ILaw of any semblance of
uniformity with relation to the law as it may be adopied by
other states. This being so the gquestion arises in the minds of
the Committee members as to the end which is sought here to be
achieved. Is our purpcse merely to adopt a new cofle of evidence
for the State of Celifornia, and if that be sc, is there & need
for such & code? Doubis were expressed as to such need. Is
our purpose to adopt a uniform law which will likewise be adopted
in other states with preservation of the principie of uniformity?
If the latter be the case, it would appear that ocur purpose has
failed and the question therefore arises as to whether there is
any point in continuing the atwdy. !

Although not listed on the agenda previously distributed to you, this
matter should be discussed at the July meeting of the Commipsion so that
Mr. Baker may be advised of the Commission's reaction to the view expressed
by the Horthern Section of the State Bar Committee. I have alreedy advised
Mr. Baker that the Commission will consider this matter at its July meeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Third Supplement to Memorandum No. 19(1961)
Subject: Study Fo. 34{L) - Uniform Rules of Evidence {Rule 63{10))

The Southern Section of the State Bar Committee has suggested
that the phrase "Except as against an accused in a criminal proceeding"
be added at the beginning of the subdivision. Its reascns are as

follows:

It seemed 4o the members of the Southern Section that in
the absence of language which would operate to prevent
subdivision {10) from applying to en accused in & criminal
proceeding, subdivision (10) would open s possible back
door that would let in the declarations of co-conspirators

without the safeguards that so carefully have been set up
in subdivision (9)(b). The specific evil that concerns

the Southern Section is that any statement made bWy &
conspirztor in the course of conspiracy may bhe admissible
upder subdiviegion {10) because it subjects the declarant
to the risk of proeecution, and yet admitting such
declarations under subdivision (10) would completely
circumvent the safeguards theat have been set up in
subdivision (9).
The staff believes that the amendment suggested by the Southern
Section is too bLroad. There is merit to the Southern Section's
objection, however, and the defect can bte ecrrected by & more modest

limitetion such as "{10) Subject tc the limitations of eubdivision

(9)®), o . .

Respectifully submitted,

Joseph B. Harvey
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7/5/61

Fourth Supplement to Memorandum No. 19(1961)

Subject: Study No. 34(L) - Uniform Rulee of Evidence (Hearsay)
Rule 63(3)

*  In Memorandum Bo. 19{1961) and the second supplement thereto, Rule
63(3) was discussed and several problems were pointed out, In this
memorandum, Rule 63(3) 1s revised to reflect the changes suggested in
the previous memoranda. To accommodate all of the suggested changes,
Rule 63({3) has been broken up into three gubdivisims =- cne dealing with
former testimony introduced against the party who previously introduced
it, one dealing with former testimony from s declarant that a party
had the opportunity to cross-examine on a previcus occasion and one
dealing with former testimony from s declarant that snother person had
an opportunity to cross-examine on a previous cccasion., The text of the
three subdivieions may be considerably shortened if the terme "former
testimony” and "former action or proceeding” are defined, The staff
recommends that definitions of these terms be added to Rule 62. Although
the organization of Rule 63(3) has been substantially altered, the changes
in language are not drastic and are shown by strikeout and underline,
Following each subdivision, there is a comment indicating the reasons
for the langusge used. Attached to thls memorandum on pink paper are
the revised rules and comments thereon as they will sppesr in the Commiseion's
recommendation if the steff recommendations are adopted.

The proposed revisions are as follows:
Rule 62. As used in Rules 62 through 66:

* #* *

-l-

i
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(8) "Former testimony" means testimony given under cath or affirmation

as a witnese in [aneSher] s former action or proceeding conducted by o
under the supervision of a court or other official agency having the
power to determine controversies or testimony in a deposition taken
in compliance with law in such an action or proceeding.

COMMENT: This definition is that now stated in the preliminary

language of Rule 63(3). The alterations shown are changes from the

preliminary langusge of Rule 63(3) as now approved. The langusge of
Rule 63(3) set forth above will Ye indicated by an omission (. . .)
in the text of the rules set forth below.

(9) “Pormer acticn or proceeding” means not only ancther action

or proceeding but also a former hearing or trial of the same aection or

proceeding in which the hearing is being conducted.

COMMENT: This definiton is, in substance, that reccmmended by
the steff at pages 1-3 of Memorandum Ko. 19(1961). It clarifies the
status of former testimony given in the same action under Rule 63(3).
The term "the hearing" used in this definition appears in several
places in Rules 62-66 and is defined in the general URE definiticn
section, Rule 1, as follows: "'"The hearing' unless saxme other is
indicated by the context of the rule where the term is used, means
the hearing at which the guestion under a rule is raised, and not
some earlier or later hearing."

Rule 63. Evidence of a statement which ip mede other than by a

witness while testifying at the hearing and is offered to prove the truth
of the matter stated is hearsay evidence and is inadmissible except:
* %

(3) [Subjeect-bo-the-same-iimitaticns-and-ebjecbions-as-though-the
deciarant-vere-testifying-in-perseny | Former testimony {. . . bub-emiy]
if the judge finds thet the declarant 1s unavailable as a witness at the
hearing and that {sueh] the former testimony is offered ageinst a paxty
who offered it in evidence on his own behalf in the former action or
proceeding or agminst the successor in interest of such party.

.
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COMMERT: This rule 18 now conteined ip Rule 63(3){a). The omitted
language, which ie indicated here by the deletion {. . .), is the
language used to define "former testimony” in Rule 62{8), ebove. The
evidence involved here is not "subject to the same limitations and
objections as though the declarant were testifying in person” because
the evidence is offered agsinst the person vho previocusly offered it.

If the evidence is sufficlently competent to establish such person's
claim against enother, he should not be heard to complain wvhen ancther
uses such eyidence to establish a claim against him.

(3a) Sixbject to [the-same-iimitations-and-sbjectiona-as-though-the-
deelaraEt-were-tesbifying-in-peyseny ] any cbjection the party agsinst

whom the former testimony is offered couldhave taken and did not fail

to make at the time the former testimony was given, former testimony [. . .

wub~emdy] if the judge finds thet the declsrant .ie unaveilsble es a
witnegs at the hearing and that [inr-a-eriminai-asticn-ey-preseedingy] the
party sgainst whom the testimony is offered was a party to the [athew)
former action or proceeding and had the right and opportunity for cross-
examinaticn with en interest and motive similar to that which ke has

at the hearing [ia-$her-setisn-os-proeeeding-in-vhieh-the-testineny-is

offered] except that the testimony given at a preliminary examination, but

not received in evidence at the trial, in {$he-eiker] a criminael action

or proceeding cther than the action or proceeding in which the testimony

iz offered is not admissible under this subdivision.

COMMENT: This subdivision states in substance the rule now found
in Rule 63(3)(c). The criminal action limitation is removed ec that the
subdivision may apply to all cases in which the evidence is offered against
a person who was a party to the former action.

The provision for objection has been related to the time the former
testimony was given. This is certainly the existing rule insofar as
objections going to the mental competency of the witness are concerned.
{See Chadbourn's study on "Whether rules which disqualify certain persons
as witnesses also disqualify hearsay declarants” dated Septenber 29,

1958, pp. 4-5.) Whether this is the existing law insofar as objections
based upon the Dead Men‘'s Statute are concerned is not clear, although
the later cases indicate that it is, (See Second Supplement to Memorandum

-3
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No. 19(1961), note 2, page 7.} The proposed revision may change the
law insofar as objections based upon the spouse disqualificetion rule
are concerned, but here also the existing law is not clear. s See
. Second Supplement to Memorandum Ko, 19(1961), note 1, page T.) The
objection provision has aisc been limited so that & party may not
raise objections that he falled to ralse when the former testimony
was given. The word "taken" is used in the objection provision in
the same manner ss it is used in Pemel Code §§ 1345 and 1362, which
provide for the admission of depositions in criminal actions,

Testimony in depositions taken, dbut not offered in evidence, in
former actions is admissible under this subdivision, for there is no
requirement that the former testimony e offered for or against anyone
in the prior action, This appears to be existing law. (Priggs v. Briggs,
80 cal. 253 (1889).)

Although svidence given at the preliminary hearing of a different
criminal action 1s not admissible under this subdivision, the defendant
in & criminal action may introduce such evidence ageinst the prosecution
under subdivision (3) sbove, and anyone may introduce such evidence in
a civil ection under subdivision (3b) below.

(35) Subject to [the-same-iimitations-and-ebjestiens-as-theugh

the-deelarant-vers-testifying-in-porseny ] any objection the party asgainst

wvhom the former testimony is offered couid have taken at the time the

former testimony was given, former testimony {. . . but-emiy] if the

Judge finds thet the declarant is unavailable as a witness at the

bearing, [amd] that the former testimony is offered in a civil action

or proceeding or against the people in a criminsl action or proceeding

and that the issue is such that [the-parby-sgainst-whom-the-testimeny

was-offored-in-the-other] a party to the former action or proceeding

hed the right and opportunity for cross-examination with an interest

and motive similar to that which the party against whom the testimony
{s offered has at the hearing. [4n-the-action-or-proceeding-in-which-the

testimony-is-affaved )

CCMMENT: This subdivision restates the rule now contained in Rule
63(3)(b). Under thie revision, the former testimony with which it is
concerned msy be introduced againet the proeecution in a criminal proceeding.
Thus, as under existing law, the defendant has as much right to introduce

-4~
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avidence in a criminal proceeding as he does in a civil proceedln%, for
the prosecution is not protected by any right of confrontation. (See
Second Supplemernt to Memorandum No. 19(1961) pp. 13-15.)

As under (3a), testimony in depositicms tsken, but not offered in

evidence, in & former action is admisgsible under this subdivision for there

18 no requirement that such former testimony be offered for or against
anyone,

As the party against whom the teatimony may be admitted under this
subdivision may not have been a party to the former action, he is given
the right to raise any objecticn to the former testimony that he could
have raised at the time the former testimony was given.

Respectfully submitted,

Joseph B. Barvey
Assistent Executive Secretary
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(34)
Rule 62
RULE 62. DEFINITIONS.

Rule 62. Ae used in [Ruie-63-and-its-exeeptions-and-in-the-following

rulesy] Rules 62 through 66:

(1} "Statement' means not only an oral or written expression but also
non-verbal conduct of a person intended by him as a substitute for words in
expressing the matter stated.

(2) "Declarant" is a person who makes a statement.

(3} "Perceive" means scguire knowledge through one's [ewn] senses.

(4} "Public [9ffiesall] officer or employee of a stete or territory

of the United States" includes [am-officinl-of-a-politienl-subdivision-of-

guch-state-or-berritory-ani-of-a-munteipalisy.] an officer or employee of:

{a) This State or any county, city, district, suthority, agency or

other politicael subdivision of this State.

(b) Any other state or territory of the United Statee or anmy public

entity in any other state or territory that is substantially equivalent to

the public entities included under paragreph (2} of this subdivision.

(5) "state" includes each of the United States and the District of

Columbia.
[£6)--2A-Bbusiness!-as-usel-iu-exception-{135-chali-inelude-every-kind
of-businessy-profeasiony-oeceupationy~ealliing-or-operation-of-institutionsy
vhether-earried-on-for-profit-or-nots |
{6) [€79] Except as otherwise provided in subdivision (7} of this

rule, "mmavailable ag & witness" [ineludes-situatiens-where] means that the

[witness] declarant is:

.,
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Rule €2
(s] Exempted on the ground of privilege from testifying concerning
the matter to which his stetement is relevent. [y-er]
(b) Disquelified from testifying to the matter. [y-er]
(c) Dead or unable [%e-be-present-ox] to testify at the hearing
because of [death-er-then-existing) physicel or mental illness. [y-or]
{d) Abeent beyond the jurisdiction of the court to compel appearance

by its process and the proponent of his statement could not in the exercise

of reasopable diligence have secured the presence of the declsarant at the

{e) Absent from the [piaee-ef] hearing [beeause] and the proponent

of his statement doesz not know and with reasonable diligence has been
unable to ascertain his whereabouts.

{7) PFor the purposes of subdivision {6} of this rule, [But] &

[witrese] declarant is not unavailabie &8s & witness:

(a) If the judge finds that [his] the exemption, disqualification,

death, inability or absence of the declsrant is due to the procurement or

wrongdoing of the proponent of his statement for the purpose of preventing
the [witmess] declarant from attending or testifying; {,} or {%e-the
euipable-pegieet-of-gueh-partyy-or)]

(b} If unavailability is claimed [under-eiause-{d)-ef-the-preeceding

paragraph] becsuge the declarant is absent beyond the jurisdiction of the

court to compel appearance by its process end the judge finds that the

deposition of the declarant could have been taken by the proponent by the

exercise of reasonable diligence and without undue bardship [y] or expense.
[ané-that-the-probable-importance-of-the-tepsimony-ig-such-ag-to-jussify

{he-expense-of-taking-sneh-deposisiony |

-
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Fule 62

{8) "Former testimony" means testimony given under omth or affirmation

as 8 witness in & former action or proceeding conducted by or under the

supervision of a court or other officiel agency heving the power to dertermine

controversies or testimony in & deposition taken in compliance wlth law in

such an action or proceeding.

(9} "Former action or proceeding" mesns not only another action or

proceeding but 8lso & former hearing or trisl of the seme action or pro-

ceeding in which the hearing is being conducted.

COMMENT

This Rule defines terms used in Rules 62-66, The Rule as proposed
by the Commissionerg on Uniform State laws hasg been considerably revised
in form in the interest of clarity of statement.

The significance of the definition of "statement" contained in

URE 62(1) is discussed in the comment to the opening paragraph of Rule 63.

URE Rule 62(6) has been omitted because "a business" is used omly in
subdivsions (13) and (14) of Rule 63 and the term is defined there.

Rule 62 defines the phrase "unavailsble as & witness," and this
phrase is used in URE Rules 62-66 to state the condition which must be
met whenever the admiesibllity of hearsay evidence is dependent upon the
present unsvailebility of the declarant to testify. The admissibility of
evidence under certain hearsay exceptions provided by existing Californias
law iz also dependent upon the unavailability of the hearsay declarant to
testify. But the conditions constltuting unavallability under existing

law vary from exception to exception without apparent reeascn. Under some

-3=
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Rule 62

exceptions the evidence is admisgible if the declarant is dead; under
others, the evidence is admissible if the declarant is dead or insane;
under others, the evidence is admissible if the declarant is abesent from
the jurisdiction. For these varying standards of umaveilability, Rule 62
substitutes a uniform standard.

The phrase "unavailable as & witness" as defined in Rule 62 includes,
in addition to cages where the declarant is physically unevailable (dead,
insape, or absent from the jurisdiction), situations in which the
declarant is legally unavailable (exempted from testifying on the ground
of privilege or disqualification), There would seem to be no valid
digtinction between admitting the statements of & dead, insane or abaent
declarant and admitting those of one who is legelly not available to

testify. Of course, if the out-of-court declaration is itself privileged,

the fact that the declarant is unsvailable to testify at the hearing on the

ground of privilege will not make the declaration admissible. The excep-
tions to the hearsay rule that are set forth in the subdivisions of Rule
63 do not declare that the evidence described is necessarily admissible.
They merely declare that such evidence is not inedmissible under the
hearssy rule. If there is some other rule ¢of law -- such &8 privilege -~
which renders the evidence inadmigsible, the court is not compelled to
admit the evidence merely because it falls within an exception to the
hearsay rule. Rule 62, therefore, will permit the introduction of
hearsay evidence where the declarant is unavailable because of privilege
only if the declaration itself is not privileged or inadmissible for some

other reason.
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Rule 62

The last clause of URE Rule 62 has been deleted by the Commission
for 1t adds nothing to the preceding langusge.

Subdivisions (8) and (9) have been a2dded to permit convenient use
of the defined terms in the former testimony exceptions, Rule 63(3), (3a)
and (3b). The definition of former action or proceeding given in sub-
division {9) is the same as that given by the California courts to the
term "former action" contained in subdivision 8 of Code of Civil Procedure

Section 1870.
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Rule 63(3)

Subdivision {3): Testimony in Former Action or Proceeding.

(3) [Subjeet-io-the-some-limitations-and-ebjcetions-as-theugh-the
deelarant-were-testifying- in-peraons-{a)-testinony-in-the-form of-a
depesition-talien-3in-compiiance-with-the-law-ef-thig-ginte-for-use~as
testimony-in-the-trial-of-the-netion-in-whieh-efferedy-oxr-{b)-if-the
Judge-finda-that-the-deelarant~ig-unavaitable-ag-a-witness-at-the-hearing;
testimeny-given-as~-a~-witness-in-ansther-aetion-or-in-a-deposition- taken~2a
eomplinpee-yith-law-for-use-ag-testimony-i5-the-trinl-sf-another-aetiony
when-{i}-the-testimony-ia-effered-ngninst-a-party-who-offered-it-in-his
ewn~bekaif-en-the-former-oecension; -er-againsi- the-cuecesper-in-interess
of-gueh-pardy;-exr-{ii)-the-issue-is-gueh-thaé-the-adverse-parsy-on-the
former-ocession-had-the-right-and-epporiunity-for-eross-eyaminasion-vith
an-interest-and-motive-similay-8o-that-which-the-adverse-parsy-hae-in-the

atsion-in-whieh-the-tesbimeny-ig-effereds] Former testimony if the Judge

finds that the declarant is unawvailable as & witness at the hearing and

that the former testimony is offered against a party who offered it in

evidence on his own behalf in the former action or proceeding or against

the successor in interest of such party.

COMMENT

The Commission recommends ageinst the adoption of URE 63(3){a). This
peragraph would meke admissible as substantive evidence any deposition
taken "for use as testimony in the trial of the action in which it ie

offered" without the necessity of showing the existence of mny such special
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Rule 63(3)

clrcumstances as the unavailability of the deponent. 1In 1957 the Legislature
enacted a statute (C.C.P. §§ 2016 - 2035) dealing comprehensively with
discovery and the circumstances and conditions under which a deposition
may be used &t the trial of the action in which the deposition is taken.
The provisions then enacled respecting admissibility of depositions are
narrower than URE 63(3){a}. The Commission believes that it would be unwise
to recommend substantive revision of the 1957 discovery legislation before
substantial experience hag been had thereunder. Rule 63(32) and Rule 66A
will contimue in effect the existing law reisting to the use of a deposi~
tion as evidence at the trial of the section in which the deposition is taken.
Under existing law, the admissibility of depositions in other actions is
apparently governed by the former testimony exception to the hearsay rule
contained in subdivision 8 of Code of Civil Procedure Section 1870. Under
the Uniform Rules a8 revised by the Commission, the admissibility of
depositions in other actions will be governed by the former testimony
exception contained in subdivisions {3), {32) and (3b} of Rule 63.

The Commission recommends a substantial modification of URE 63(3){b}.
URE 63(3)(b) as proposed by the Commissioners on Uniform State Iaws has
two important preliminary qualifications of admissibility: (1) the declarant
mist be unavailable as a witness and (2) the testimony is subject to the
same limitations and cbjections as though the declsrant were testifying in
person. The law Revision Commission reccmmends that the first qualifica-
tion be retained but that the second be substantially meodified. Under the
Commission's modification, the extent to which former testimony is cobjec-

tionable depends upon whether the party against whom the evidence is
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Rule 63(3)
introduced was a party to the former proceeding and, if so, whether he
permitted the evidence to be Introduced &t that time without cbjection.

To asccommodate this revision, the Commission bhas proposed three subdivisions
dealing with former testimony: subdivision (3) which covers former
testimony which is offered against a person who previously offered the
testimony in his own behalf, subdivision (3a) which covers formérrtestimony
which is offered against & person who had the right and opportunity to
crogs-examine the declarant at the time the former testimony was given
and subdivision (3b) which covers former testimony which is offered
against & pereon whose motive for cross-examinmation is similer to that
of a person who had the right and opportunity to cross-examine the declarant
at the time the former testimony was given.

These provisions narrow the scope of the former testimony exception
to the hearsay rule which is proposed by the Commissioners on Uniform
State Iaws. At the same time, they go beyond existing California law
vhich admits testimony taken in another legal proceeding only if the
proceeding was & former action between the ssme parties or their predecessors
in interest, relating tc the same matter, or wag & former trisl or a
preliminary hearing in the action or proceeding in which the testimony
is offered. The testimony is made admissible only in the quite Llimited
circumstances described in subdivisions (3), (3s) apd (3b). The Commission
believes thet with these limitations and safeguards it is better to admit
then to exclude the former testimony because it may in particular cases
be of critical importance to a Just decision of the cause in which it is

offered.
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Rule 63(3)
Subdivision {38): Testimony in Former Action or Proceeding.

(3a) Subject to ary cbjection the party agminst whom the former

testimony is offered could have taken and did not fuil to make at the

time the former testimony was given, former testimony if the judge

finds that the declarart is unavailable as & witness at the hearing and

that the party against whom the testimony is offered was s party to the

former action or proceeding and had the right and opportunity for cross-

examination with an interest and motive similar to that which he has

at the hearing except that testimony given at a preliminary examination,

but not received in evidence at the trisl, in & criminal action or

proceeding other than the action or proceeding in which the testimony

is offered is rot admissible under this subdivision.

COMMENT

This subdivision is discussed in the comment to subdivieion (3).
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Rule 63(3)

Subdivision (3b}: Testimony in Former Action or Proceeding.

{3b) Subject to any objection the party against whom the former

testimony is offered could have taken at the time the former testimony

was given, former testimony if the judge finds that the declarant is

unavailable as & witness at the hearing, that the former tesuimony is

offered in & civil action or proceeding or against the pecple in &

criminal action or proceeding and that the issue is such “hat & party

to the former action or proceeding had the right and opportunity for

erosg-examination with an interest and motive similar to that which

the party against vhom the testimony is offered has at the hesaring.

This subdivision, together with subdivisions (3) and (38), is
discussed in the comment to subdivision (3). Former testimony is admissible
in criminal ceses under subdivision (3b) only ageinst the prosecution.

This limitation hes been made to preserve the right of the person accused

of crime to confront and cross-exemine the witnesses against him. When &
person’s life or liberty are at stake -- &g they are in & criminal trial --
the Commission does not believe that the accused should be compelled to rely
on the sufficiency of prior cross-examination conducted on behalf of some

other person,
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7/12/61.

Fifth Supplement to Memorandum No. 19(1961)

Attached as Exhibit I are the minutes of the meeting held on
June 10, 1961, by the Southern Section of the State Bar Cormitiee to
Consider the Uniform Rules of Evidence,

An examination of the minutes will disclose that some of the sub-
divisions of Rule 63 as previously approved by the Commission bave now
been approved by both sections of the State Bar Committee. Some of these
subdivisions heve been since redrafted by the Commission to improve the
form of the subdivizione. It is not suggested that these subdivieions
be reconsidered by the Commission. When the Commission completes its work
on the tentative recommendation on hearsey and sends it to the State Bar
Committee, the staff will advise the State Bar Committee on these changes.,

The Scouthern Section notes the following matters in connection with
the proposed adjustments and repeals of existing code sections. These
should be coneidered by the Commission.

l. Both the Northern and Southern Sections believe that C.C.P.

§ 1849 should not be repealed. See Exhibit I, page 4. The Commiesion
recomnends repeal of this section.

2. The Scuthern Section believes that the second sentence of
subdivision 5 of C.C.P. § 1870 should be retained. See Exhibit I, pages
5 and 6., The Comnission recommends deletion of this sentence.

3. The Scouthern Section agrees with the Commission that C.C.P

-]
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§ 1848 should be repealed. However, the Commission mey want to revise
the comment under this section in the tentative recommendation in view
of the comment of the Southern Section concerning this section. See

Exhibit I, page L.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT I
EXCERFT FROM

MINUTES QF MEETING OF SOUTHERKN SECTION OF STATE BAR COMMITTEE

TO CONSIDER UNIFORM RULES OF EVIDENCE

[June 10, 19611

Rule 63, subdivision {20).

The Baker letter states that the Northern Section hag voted to adopt
subdivision (20) as revised by the Lew Revision Commission; that it does
not appear that the Southern Section has acted upon this proposel.

The records of the Southern Section differ from those of the North.
Our records show that prior to the jolnt meeting with the Law Revisicn
Comnissicn on October 8, 1958, the full State Bar Committee hed disapproved
subdivision (20) of Rule 63 on the ground that, while a judgment of previous
conviction is relevant and probative, it Is too prejudiciasl. At the 1958
Joint meeting with the Commissicn, the State Bar Committee affirmed its
disapproval of subdivision (20).

The onty formal record that the Southern Section has with respect to
action teken by the Northern Section on subdivision (20) is the record
contained in the minutes of the meeting of the Horthern Section held on
April 23, 1958. Those minutes state as follows:

"After an extended discussion, the Committee voted to dis-
approve Subdivision (20) in toto. It is the Committee's belief

that the extension of the admissibility of proof of commission of

s Pelony which the Subdivisicn permite is undesirsble because the

introduction of such evidence is always highly prejudiclal to the

person who was so convicted and the Commitiee believes that the

countervailing argument of convenience 1s not sufflicient to justify

-1~
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the introduction of evidence so prejudicial. In addition, under

the comparatively loose California practice, it's often not possible

to determine precisely what fact or facts was or were essentisl to

sustain a particular judgment of conviction of a felony."

Although Mr. Baker's letter dated March 16, 1961, to the Law Revision
Cammission indicates that the Northern Section as presently constituted has
reconsidered and altered its former position, we are sble to find no record
of when such reconsideration took place or of the Northern Section's reasons
for changing its position.

On the basie of this past record, the members of the Southern Section
again gave consideration to the desirability of approving subdivision {20)
in the form approved by the Commission. After reconsideration, the Southern
Section concluded that the previous position of the State Bar Committee was
sound; thet evidence of s previous felony conviction is too prejudicial to
warrant admissibility es an exception to the ﬁearsay rule, despite its

relevancy and probative value. Therefore, subdivision (20} was disapproved.

Rule 63, subdivision (23).

It was noted that the Northern Section, although agreeing that the
Commission's wording of subdivision (23) mey be somewbat awkward, never-
theless has approved the Commission's draft of this subdivision.

Freviously, the Southern Section had suggested that the word
"eontroversy” was too bread and might be construed as relating to non-legal
as well as legsl controversies; that the language of the subdivision regarding
motive, etc. would have little practical application except as to the
matter of age; and that, logically, the question of whether there was an
exiszting controversy or s motive to misstate should go to weight rather

than to admissibllity.
-De
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After reconsideration, the Southern Section concluded that {i) since
the Northern Section and the Commission are in agreement as to the language
of this subdivision, the Southern Section should, for the sake of uniformity,
withdraw its earlier objections regarding language; (ii) since any rec-
cmuendation thet would meke motive for misstatement a matter of weight rather
than admissibility would constitute a deviation from present California law
that would have little, if amy, chance for legislative approval, the Southern
Section should withdraw its previous suggestion in that regard. The Scuthern

Section then approved the Commission's current redraft of subdivision (23).

Eule §3, subdivision !2&1,

The Southern Sectlon voted to approve the Commission's redraft of
gubdivision (2h), for the same reasons that are given in support of the

action taken upon reconsideration of subdivision (23).

Rule 63, subdivision (32). [

The Southern Section previously had approved the Lew Revielon Commission's

proposed new subdivision {32) but was of the opinion that since subdivisions
(1) through (32) of Rule 63 establish standerds of admissibility rather
than inadmissibility, the wording of subdivision (32) should reflect this.
The Northern Section, while recognizing that there may be some theoretical
merit to the Southern Section's view, has indicated that it is content to
accept the Commission's wording.

Thon reconsideration, the Southern Section decided to approve the
Commission!s draft of subdivision (£0), but with the suggesticn that two
minor changes in the Commission’s language might improve the wording. The

chenges suggested are shown by the underlined words in the following suggested

-3
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revised texl:

"{32) Any hearsay evidence not made admissible by

subdivisions (1) through (31) of this rule
but declared by cther law of this State to be

admissible.”

Repeal of sections of Code of Civil Procedure.

The Scouthern Section then considered the Commission's proposed

repesl of certaln sections of the Code of Civil Procedure and its proposed

deletion of parts of other sectilons.

with respect to each of the code sections considered is indicated below,

subject,

of course, to the assumption that URE Rules 62-66, as revised,

become law.

C.C.P. § 1848: Proposed repeal of this section was approved,

despite the fact that Prof. Chadbourn does not recommend repeal
(he fails to comment at 2ll) and despite the fact that the
section does not appear to have any particulsr applicability
1o the rules on hearsey. The members of the Southern Section
felt that C.C.P. § 1848 is so ambiguous and, on its face, so

idictic that no useful purpose would be served by retaining it.

C.C.P. § 1849° The Southern Section agreed with the Northern

Section that C.C.P. § 1849 should remain a part of our law
and should not be repeeled; that the matters covered by § 1849
are not covered by anything in the hearsay rules as adopted by
the Commission,

C.C.P. § 1850: Proposed repeal of this section was approved.

be

The action taken by the Soutbern Section
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¢.C.P. § 1851:

C.C.P. § 1852:

C.C.P. § 1853:

C.C.P. & 1901:

C.C.P. § 1905

C.C.P. § 1906:

C.C.P. & 1507:

C.C,P. § 1918:
C.C.P. § 1910:

C.C.P. § 1920:
C.C.P. §$1920a:

cC.C.P. :
C.C.P. 1
C.C.P. 5

C.C.P. § 1046;:
c.C.P. § 12&2:

Proposed
Proposed
Proposed
Proposed
Proposed
Proposed
Proposed
Proposed
Prqpﬁsed
Proposed
Proposed
Proposged
Proposed
Pronosed
Proposed

Proposed

repeal
repeal
repeal
repeal
repesl
repegl
repeal
repesal
repesal
repesal
repeal
repeal
repeal
repeal
repeal

repesal

of this

of this

of this

of this

of thisg

of this

of this

of this

of this

of this

of this

of this

of this

of this

of this

of this

C.C.P, §§ 1953e-1953h: Proposed repeal

c.C.P. § 1870:

approved.

With one exception, the Scuthern Section agreed

with Yhe Commission that subdivision (2) through

section was

section was

secticn was

section was

section was

section was

section was

section was

section was

section was

section wase

gection was

section was

gection was

gection was

section was

approved.
approved.
approved.
approved,
approved.
gpproved.,
approved.
approved.
approvead.
approved.
approved.
approved.
approved.
approved.
approved.

approved.

of these sections was

{8), and subdivisions (11) and {13), of C.C.P

§ 1870 should be deleted.

it seems to the Southern Section that the second

The exception is that

sentence of subdivision (5) should remain a

part of ocur law, although its language necessarily

would have to be modified somewhzt,

~5-
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-- £.C.P, 81651: Concurred in the reccmmendetion made by the

c.C.P. § 20b7:

the Southern Section has been able to determine,
the subject matter of the second sentence of
subdivision {5) is not covered in any of the

new hearsaey rules. Prof. Chadbourn, in his study,
recormends that the second sentence of C.C.P.

§ 1870(5) sbould rewain a part of our lav.

Commission that C.C.P. § 1951 should be reconsidered
when the Uniform Rules relating to authentication
are considered.

Approved the Commission's recamendation that the
first two sentences of this section be retained

and that the last sentence be deleted.

6=
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