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leeting of
Jenuary 24-25, 1958

Memorandum No. 2
Subject: Study No. 34(L) - Uniform
Ruleg of Evidence

I enclose the following:

(1) AcopyofaMMtothembers of the State Bar
Cosmittee to Consider the Uniform Rules of Evidence. This memorsndum
was prepared because Mr. B&llhaﬁa&visedusthathelhadcalleda
meeting of his section of the comittee and that the Northern Section
would be meeting soon. The memorendum swmmarizes the Comission's
work to date on the Uniform Rules.

{(2) Memoranda received trm.?rofessor Chadbowrn on Subdivisions
n, 2, 22, 23, 2b, 25,.26, 27(c). _ ,

Matters for consideration at the January 24-25 meeting include
the fallowing:

{1) Revisions of Subdivisions 1, 2, 3, 4, 5 and 9 of Rule 63
prepared by the Staff pursuant to action taken at the December meeting.
These revisicns a.fe set forth in the memorandum to the State Bar
Committee.

(2) Whether the following Subdivisions of Rule 63 will be
approved by the Commission: 6, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27(c).

Respectfully submitted,

‘John R. McDonough, Jr.
Executive Secretary

JRI(‘}:J
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January 6, 1958
Memorandum to State Bar Committee to
Conaider Uniform Rules of Evidence.

At its meeting in San Francisco on November 29-30 the Law Revision
Conmission decided thet all action which it takes relating to the Uniform
Rules of Evidence will be deemed tentative pending finel consideration of
all of the Rules after they have been individually considered. Subject to
this limitation the Commiseion has thus far taken the following action
relating to the Uniform Rules of Evidence:

1. Approved Rule 52(1) as drafted:

Rule 62. Definiticue. As used in Rule 63 and its
exceptions and in the following rules,

(1) "Statement" means not only an oral or written
expression but also non-verbal conduct of a person intended
bty him as a substitute for words in expressing the matter stated.

2. Approved the opening paragraph of Rule 63 as drafted:

Rule 63. Hearsay Evidence Excluded--Exc ons. Evidence
of a statement which 1s made other than by & 8 vhile testi-

fying at the heering offered to prove the truth of the metter
stated is heargay evidence and inadmigsible except:

3. Drafted the following parsgreph to be added to Rule 19:

As e prerequisite for evidence of the conduct of a
person reflecting his belief concerning a material or
relevant matter btutl not constituting a statement as defined
in 62(1}, there must be evidence that the person had at
the time of his conduct personal knowledge of such material
or relevant matter or experience, training or education,
if such be required,

L, Drafted the following as e substitute for subdivimion (1) of
Rule 63 as drafbed: | |
(1) When a person is a witness at the hearing, a statement made by

him, though not made at the hearing, is admissible to prove the truth of

-l-
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Memo to State Bar Committee to Consider URE (Continued) 1/6/58

the matter ptated, provided the statement would have been admissikle if
made by him while testifylng and provided further
(a) The statement 18 inconsistent with his testimony at the hearing
erd 18 offered in compliance with Rule 22, or
() The statement is offered following an at:empt to impair his
testimony as being recently fabricated and the statement is one
méde.prior to the slleged fabrication and is consistent with
his testimony at the hearing, or
(¢) The ﬁta:hement concerns & matter as to which the witaess hms
no present recollection.
5. Drafted ihe follewing as a mubst{tute for subdivision (2) of -
Rule 63.as drafted:
(2) To the extent admissible by the statutes of this State:
(e) Aafridevits.
(v) Depositions teken in the action in which they are offered,
{¢) Testimony given by & witness in & prior trial or preliminary
‘ hearing of the action in which it is offered.
6. Drafted the followlng as a substitute for subdivision (3) of
Rule 63 as drafted: | |
(3) - It the juige finds that the declarant is unavailable as a witness
at the hearing and subject to the same limitations and objections as though
the declarant were testifying in perscn, testimony given as a witness in
another action or in a deposition taken in compliance with law in another
action is admissible in the present action when

(a) The testimony is offered against a party who offered it

-2!‘
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Ve Memo to State Bar Committee to Consider URE {Continued) 1/6/58

in his own behalf on the former cccasion or against the
successor in interest of such party, or

(v) In a civil action, the issue is such that the adverse party
on the former occasion had the right and opportunity for
cross examinetion with an interest and motive similar to
thet which the adverse party has in the action in vhich
the testimony is offered, or |

{¢) In a criminal action, the present defendant was a party to
the prior action and had the right and opportunity for cross
examination with an interest and motive similar to that
vwhich he has in the action Iin which the testimony is offered;
provided, however, that testimony given at a preliminary
hearing in the prior action is not admissible.

‘ 7. Drafted the following as a substitute for subdivision (L) of
Rule 63 as drafted.(new languege underlined):

('{) Contemporaneous Statements and Statements Admissible on Ground
of Necessity Generally. A statenent (a) which the judge Finds
wag mede while the declarant was perceiving the event or
condition which the statement narrates, describes or explains,

~or (b) which the juige finds was made while the declarant was
under the strees of a nexrvous excitement caused by such
perception, or (¢) if the declarant is unavallable as & witness,
a statement writiten or otherwise recorded st the time the
statement was made narrating, describing or explaining an event
or condition which the judge finds was made by the declarant at
a time when the matter had been recently perceived by him and

while his recollection was clear, and was made in good falth
prior to the commencement of the action;

8. Drafted the following as a substitute for subdivision (5) of Rule

63 as drafted (new language underlined):

'MJIN 0018




<

s e

Memo to State Bar Committee to Consider URR (Continued) 1/6/58

(5) Dying Declarations. A statement by a person unaveil-

able as a witness because of his death if the judge finds

that it was made the personzal knowledge of the declarant
and that it vas voluntsrily and In good faith end while
the declarant was conscious of his impending death and believed
that there was no hope of his recovery;

9. Approved gubdivision {7) of Rule 63 as drafted:

{9) Admissions by Parties. As against himself a statement

by & perscn who is a parity to the action in his individual

or a representative capacity end if the latter, who was

acting in such representative capacity in making the statement;

10. Approved subdivision (8) of Fule 63 as drafted:

(8) Authorized and Adoptive Admissions. As against a party, a
statement (&) %y & person authorized by the party to make a
statement or statements for him concerning the sublect of the
statement, or (b) of which the party with knowledge of the
content thereof has, by words or other conduct, menifested
his edoption or his belief in its truth;

1l. Drafted the following as & substitute for subdivision {9) of

Rule 63 as drafted (new language underlined):

Gn Vicarious Admissicns. As against & party, s statement which
would be admissible IT made by the declarant at the hearing if (a)
the statement concerned a matter within the scope of an agency or
exployment of the declarant for the party and was made dbefore the
termination of such relationship, or (b) the party and the declarant
were participating in a plan to commit & crime or a civil wrang and
the statement was relevant to the plan or its subject matter and was
made while the plan was in existence and before its complete
execution or other termination, or (e} in a civil action oce of the
issues between the perty and the proponent of the evidenceiof the
statement is a legsl liability of the declarant, and the statement
tends to esteblish that lisbility;

e
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Donald B. Caffray

David H. Battin January 10, 1958

John R. McDonough, Jr.

Xxecutive Secretary

California Law Revision Cammission
School of law :

Stanford, California

Re: Committee to Consider Uniform Rules of Evidence

Desr Joun:

Fnclosed e proposed egenda for the meeting of the Southerm
Section of the above committee on Saturday, January 11, 1958,

1 have given the mewbers of the committee approximately
& weeks to mssemble their ideas and arguments.

It would be of great mssistance to us if you could be present
at our meeting in Los Angeles on February 15, 1958. '

T will notify you of the date of the meeting of the Northern
Secticn in San Francisco.

Yours very truly,

/8/ Joseph A. Ball/G

Jogseph A. Ball
JAB:gb

Enc.
ce: Jack Hayes
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AGENDA POR MEETTNG OF THE COMMITTEE
TO CONSIDER UNIFORM RULES OF EVIDENCE,

JANUARY 11, 1958
‘The State Bar o:t‘ﬁcés
58 South Spring Street - Suite 440
Los Angeles, California
I. REQUIRED READIRG.
Model Code of Bvidence.

Uniform Rules of Evidence.

Reports by Professor James H. Chadbowrn to the
Lav Revision Commission.

Minutes of the Law Revisiocn Commission.

I, SUGGESTED READING.

C Chedbourn'e sources in footnotes.

I1I. ASBIGNMENTS FOR REVIEW.

Ball: Biitorial South~Nerth
Selvin: Fditorial North
Dunivay: Editorial Scuth

Iv. ASSIGHMENTS FOR STUDY:

Selvin: Rules 19, 20, 21, 22, 64, 65 and 66,

Barker:  Rule 63; Subdivisions 1, 7, 12, 17, 22 and 27.

Kaus: Rule 63, Subdivisioms 2, 8, 13, 18, 23 and 28.

Mack: Rule 63, Subdivisians 3, 9, 14, 19, 24 end 29,

- Patton: Rule 63, Subdivisions &, 5, 10, 15, 20 and 23.

C Simpson: Rule 63, Subdivisions §, 11, 16, 21, 26 and 30.
= Kaus and Rule 63, sSubdivision 31. |

Mack .

- MJN 0021
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v. FROCEDURE.

(2) Each member shall study and review the assigned topic
and recouﬁnend committee action. Fourteen (lh} copies of study,
review and recommendation to be forwarded tc chairman in accordance
with schedule.

(v) Bach member will receive reports from other members
through chairmen not less than two (2) weeks pi'ior to scheduled
meeting.

(¢) Oral discussion of scheduled topics at meeting of
Southurn Section.

(4) Proposed recommendation of Southern Section to be
forwarded to Northern Section.

C . (e) Final recommendation of committee to be forwerded to
Board of Governors.

VI.  SCEEDULE OF REPORTS.

Rule 63, Subdivisions 1-10

by Februsry 1, 1958
Rule 63, Subdivisions 11-20 by March 1, 1958
Rule 63, Subdivisions 21-31 by March 28, 1958
Rule 19 by February 1, 1958
Rules 20, 21 and 22 by March 1, 1958
Rulesv 6k, 65 and 66 by March 28, 1958

VII. SCHEDULE OF MEETINGS AND TOPICS.

Pebruary 15, 1958 (Full day meeting) Rule 63, Subdivisions
» 1-10; Rule 19
March 15, 1958 {Full day meeting) Rule 63, Subdivisions
C - 11-20; Rules 20, 21 & 22
April 12, 1958 (Full day meeting) Ruwle 63, Subdiviaions
‘ 21-31; Rules 64,65 & 66
JAB:gb -2~
1-10-58
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MEETING OF THE SOUTHERN COMMITTEE TO CONSIDER

UNIFORM RULES OF EVIDENCE.

The Southern Section of the committee met at the State Bar offices
in the Rowan Building, Los Angeleg, California at 9:00 o'clock a.m., on

Saturday, January 11th, 1958.

Present: Joseph A, Pall, Chairman

Long Beach
- Stanley A. Barker - Los Angeles
Otto M, Kaus - Los Angeles
H. Pitts Mack - Sen Diego
Robert H., Patton - Los Angeles
Absent: J. E. Simpson | - Loa Angeles
Herman F. Selvin -~ Los Angeles

The agends was followed as writtem except "Assignments For Study”.
After some dlscussion, it was decided to reassign the topics for study by
grouping them as to subject matter,

The reassignments were as follows:

Selvin: Fules 19, 20, 21, 22, 63-Subdivision (1),
' 6h, 65 and 66.

Barker: Rule 63-Subdivisions 1, 13, 1k, 22 and 27.

Kaus: Rule 63-5ubdivis1ms 7, 8, 9, 12, 23, 24, 25,
26 and 31. v

Patton: Rules 19 and 63-Subdivisiong 4, 5, 10, and 20.

Mack: Rule 63-Subdivisions 2, 3, 15, 16, 17, 18, 13,
28, 29 and 31.

Simpsan: Rule 63-Subdivisions k, 6, 11, 21 and 30.

The conmittes decided that they would adopt the followlng schedule

for the filing of the reports with the chairman:
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SCHEDULE OF REPORTS

Rule 63 , Bubdivisions 1.10

by February 1, 1958
Rule 63, Subdivisions 11-20 by March let, 1958
Rule 19 by February 1, 1958
Rules 20, 21 end 22 by March 1st, 1958
Rules 6k, 65 and 66 by uérch 28, 1958
Rule 63, Subdivisions 20-31 by March 28, 1958

SCHEDULE OF MEETINGS AND TOPICS

Februafy 15, 1958 | Rule 63, Sublivisions 1-10,
(Pull day meeting) Rule 19 _
o day mstice) Bies 25, 21 and 220
April 12, 1958 Rule 63, Subdivisions 21-31,
(Pull day meeting) | Rules 6k, 65 and 66.

We probably cannct cover the entire assigmment for the first meeting
in one day. The committee decided that the reports should be filed on time

and if the reports filed by February let, 1958 meeting were not considered

in full at the February 15th meeting, the consideration of the reports first

r:l.ledv can be continued to another date.
| By reason of the importance of the study to the bar, it is necessary
that the members of this committee report promptly on the scheduled date.
We may be required to express an opinion on changes in the Rules of
Bvidence before the next legislative meeting. We must keep abreast of the
studies of the Law Revision Ccmiaaion.

At our first meeting we discovered that this is a major project amd
in the south ve need all of the manpower that has been assigned. 1 would
suggest that Mr. Duniway consider enlarging the size of his committee so

that he can bchedtﬂ.e work in the north as we have scheduled work in the south.

..
[
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John McDonough, Executive Secretary of the Law Revision Commission
has agreed to be present at the next meeting of the southern section of

the committee in Los Angeles.

/a/ Joseph A. Bell
opeph A, Ball, Chairman

ce: Edwin A. Heafey
Stanley A. Barker
Otto M. Keus
H. Pitts Mack
J. B. Simpson
. Robert H. Patton
Herman F. Selvin
Jack A. Hayes
C - Benjamin C. Duniway
' John McDonough
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Mareh 20-21, 1958

¥emorandum No. 9
Subject: Uniform Rules of Evidence

To date the Commission bas approved, in either their original form
or a revised form, the following: |

Subdivision (1) of. Rule 62.

The opening paragraph of Rule 63.

subdivisans (1), (2}, (3), (#), (5), (7), (8), (9), (32}, (13), (1k),
(a7), (18) and (19) of Rule 63. | |

Rule 68,

We will send you a copy of this material as approved by the Commission
prior £ the March meeting.
C Consideration of Subdivision (§) of Rule 63 has been deferred pending
preparstion of a memorandum therecn by Mr. Gustafson.

Fo final action was taken on Subdivisiom (10).

Subdivision (11) of Rule 63 was disspproved. _

~ Subdivisions (15) and (16) were disapproved and the Staff was directed

to prepare a substitute for them smbodying the substance of G.CI.P. § 1920.
It will not be possible to 3o this in time for the March meeting.

Constderstion of Rule £9 wes deforrod pending sulmission of 8 redraft
by Professor Chadbourn.

Material on hearsay received from Professor Chadbourn and not yet
considersd by the Commission includes nemcrenda on the following:

Subdivisions 20 through 31 of Ruls 63.

Rule 65.

MJIN 0026 |

"t




- . e

)
J

This material has been sent to you. I suggest that it constitute
the subject matter om the miform Rules of Evidence for discussion at
‘the March meeting. In additiom, the Commission should take final acticn
on Subdivision (10). |

‘Immmmmmormnmmm&mmsub-
committees of the Stete Bar Commitiee to Consider the Unifarm Rules of
Evidence which I have attended.

Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary
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Date of Meeting: May 16-17, 1958
Date of Memo: Mey 9, 1958

Memorsndum No. 8
Bibject: Study No. 34(L) - Uniform Rules of Evidence

Profeessor Chalbourn 'will be with us on Fridey, Mry 17 for a further
discussion o7 the Uaiform Rules of Fvidence, :
I suggest thet we plan to discuss the fliowing: '
1, New metter - Professor Chadbourn's wemorands cm Rules 20, ‘
21 and 22, Rule 65, and Rule 66. (fh=se memoranda have

been sent to you.)

2. 014 matter - The following subdivisions of Rule 63:

M

31 {We have sent you material recsived from the State
Bar relating to this matter);

6 (If Mr. Gustafson's memorandum has been received);

15 and 16 (If the Staff memorandum is campleted in time -
vhich ie dcubtful as of this date)

3. Whether we phould not, during the next few months, make com-
pletion of our work on Rule 63 and related Rules the first
(though not only) order of business on the Uniform Rules of
Evidence ptudy. This would necessitate our taking the leader-
ship in discuseing and resoclving differences of opinion with
the State Bar Comitiee and trying to get action by the Board
of Governore so that we would have the State Ber position in
mingd in teking final action., I will state at the meeting .
my reasons for believing thaet this should be done., I will
send you shortly, as background material for this discussion,
a swummary of our current situation, vig-a-vie the two Sections
of the State Bar Committee, on the work upon which we have
been jointly and severally engaged to date.

Respectfully submitted,

: John R, McDonough, Jr.
JRM:imh : Executive Secretary
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May 14, 1958

SUMMARY OF ACTION TAKEN ON VARIOUS
OF THE UNIFORM RULES OF EVIDENCE
BY LAW REVISION COMMISSION AND
NORTHERN AND SOUTHERN SECTIONS

OF STATE BAR COMMITTEE TO STUDY
UNIFORM RULES OF EVIDENCE.

f
|
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1.

2.

3.

4.

Rule 19

As_proposed:

Prersquisites of Knowledge and Experience,
As a prerequlsite for the testimony of a ss

on a relevant or material matter, there must

be evidence that he has personal knowledge there-

of , or experlence, training or education if such
be required, Such evidence may be by the testi-
mony of the witness himself, The judge may
reject the testimony of a witness that he
perceived a2 matter if he finds that no trier

of fact could reasonably balisve that the
witness did perceive the matter. The judge

may receive conditionally the testimony of

the wltness as to a relevant or material matter,

subject to the evidence of knowledge, experience,

training or education being later supplied in
the course of the trial,

Action of Commisaion:

Has not considered Rule itself, 1In connection
with consideration of opening paragraph of
Rule 63, proposed to add following paragraph
to Rule 19:

As a preraqulsite for evidence of the
conduct of a person reflecting his belief
concerning a materlal or relevant matier
but not constituting a statement as defined
in 62(1), there must be svidence that the person

had at the time of his conduct personal knowledge
of such material or rselevant matter or experience,

training or education, if such be reguired.
Action Northern Section:

Approved first two sentences. Disapproved last
two sentences. Did not conalder amendment
proposed by Commission,

Action Southern Section:

Considered preliminarily and referred to
Mesars, Patton and Selvin for redraft,
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4,

Rule 20

As'progo&ed:'

Evidence Generally Affectigi Credibility.
Subject to Rules an s Tor the purpose
of impairing or supporting the credibllity
of & witness, any party including the party
calling him may examine him and introduce
éxtrinsic evidence concerning any eonduct
by him and any othar matter relevant upon

the issues of credibility.:

Action of Commission:
Not yet consldered,

Agtion Northern Section:

Pound rule acoceptable in principle except
for inclusion of words "or supporting";
would limlt supporting svidence to cases
where credibility has been attaoked,
Referred Rule 20 to Mr, Baker to draft

an amendment or a separate rule to cover
admnissibillity of evidence to support the
crodibility of a witness,

Action Southsrn Section:

Not yet considered.
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Rule 21

l. As propeosed:
Limi tations on Evlidence of Conviction of

‘Crime as Affecting Erediﬁiiigx. Evidence of
e conviction of a witness for a crime not
involving dishonesty or false statement shall
be inadnissible for the purpose of impairing
his credibility. If the witness be the accused

in a oriminal proceeding, no evidence of his
conviction of a crime shall be admisalbls for
the sole purpose of impajring his credibility
unless he has first introduced evidence ad~
missible solely for the purpose of supporting
hia credibility,

2. Action of Commission:

Not yet conaldered.

3. Action Northern Section:

Proposed following as substitute for first
sentence:

Evidence of the conviction of a witness
of a misdemeanor, or of a felony not
involving dishonssty or false statement,
shall be inadmissible for the purpose

of impairing his credibility.

Made seversl suggestions for changes in second
sentence; referred to Mr. Baker to draft revision.

4, Aotion Southern Sesction:

Not yet considered,
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Rule 22

Aa propoaed:

Further Limltations on Admissibility of
Evidence Affecting Credibility. As affecting
the credibility o% a witneas (&) in examining
the witness as to a statemsnt made by him in
writing incongistent with eny part of his
testimony it shal) not bs necessary to show
or read tc him any part of the writing provided

 that if the judge deems 1t feasible the time

and plece of the writing and the nams of thas
person addressed, 1f any, sheall be indicated

to the witness; {b) extrinsic evidence of prior
contradictory statements, whether oral or
written, made by the wltness, may in the
dlscretion of the Judge be excluded unless the
witness was so examined while testifylng es .
to give him an opportunity to l1dentify, explain
or deny the statement; (¢} evidence of traits
of his character other than honesty or veracity
or their opposites, shall be inadmissible; (d)
evidence of specific instances of his conduct
relevant only as tending to prove a tralt of his
character, shall be ilnadmiesibls,

2, petion of Commission:

S

4.

Not yet considered.

Action Northern Section:

Approved (a) by divided vote.

~ Coneluded subdivision (b) uncleer end referred
to Mr, Baker to redraft for clarification,

Approved subdivision (&) with amendment to
insert "reputation for" after ®than".

Approved subdivision {d),

Action Southern Ssction:

Not yetlconsidered'
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Subdivision (1) Rule 62

As proposed:

;... Rule 62, Definitions, A4s used in Rule 63
and 1ts exceptin:'s and in the following rules,
(1) "Statemsnt" means.not only an oral or
wriiten axpression but also noneverbal
conduct of a person intended by him as
e gtbstitute for words in expressing
the matter stated, '

Action of Commission:
o Approved.
Action Northern Section:

Not yet considered,

Action Southern Secﬁiog:

Suggested that Rules should contain affirmative
statements (1) that a statement not offered to
prove the truth of the matter asserted therein
i8 not excluded as hearsay; (2) that evidence of
nonassertive conduct 1s admissible., Messrs, -
Kaus and Selvin will redraft 62(1), ‘

MJIN 0034



1.

2

Se

4.

Rule 83

‘As grogpsed:

Hearsay Evidence Excluded--Execaptions. Evidsnce
of a atatement which 18 maae_ofﬁer tgan by a witness
while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and
inadmissible exoept: ‘

Actlon of Commission:

Approved but in connection therewith recommended
following sddition to Rule 19:

Q’ ame as one set forth on paga entitled
ule 19"7

Ac tion Northern Seotion:

Approved Rile ; H did not act upon proposed addition
to Rule 19

Action Southern Sectlon:

Approved Rule; rejected Commission's proposed
addition to Rule 19,

.
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Subdivision (1), Rule 63

1. As proposed:
{1) Previous Statements of Persons Present

and Subjeot to Cross Examination. A statement
reviously made by & perason who is present at
the hearing and avallable for cross sxamination
with respect to the statement and its subject

matter, provided the statement would be admissible
if made by declarsnt while testifying as a witneas;

2. Action of Commission:
Proposed substitute, to read:

(1) Previous Statements of Witnesses -at the
Heari “Fhen & person 1l a witness at the hearing,
a sE%ment made by him, though not made at the
hearing, ls admissible to prove the truth of the
matter stated, provided the statement would have
been admissible if made by him while testifying
and provided further:

(a) The statement is inconsistent with
his testimony at the hearing and is
offered in compliance with Rulé 22, or

{(b) The statement 1s offered following an
attempt to impalr his testimony as
being recently febricated and the state-
ment 1s one made prior to the alleged
‘fabrication and is consistent with his
testimony at the hearing, or

(¢} The statement concerns a matter as to

* which the witness has no present
recollection,

3. Action Northern Section:

Approved Commission substitute with exception of
subdivision (¢) thereof, which would redraft to
reoad:

(¢) The statement concerns a matter as to
which the witness has no pressnt
- recollection, and the atatement 1s
evidenced by a written msmorandum
which (1) was made by the witneaa,
himself or under his direction,
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(11) was made at a time when the

facts recorded in the memorandum
actually occcurred or at such other
time when the facts recorded in the
memorandum were fresh in the wltness's
memory, (111} 1a verified by the wit-
ness as having been true and correct
when made,

4, Action Southern Section:

Approved Commlssionts (a); but does not necessarily
approve Rule 22,

Approved Commission's (b) with addition after
"fabricated" of following: "or when his testimony
has been impeached by evidence of & prior incone
sistent statement",

Recommended following modificetion of Northern
Seationts proposed substitute for Commission?'s

(e)s
{c) The statement 1s written or otheyrwise
mechanically recorded and concerns &
(: matter as to wWhich the witness has no
present recollectlon, and she-séasemens
io-ovideneed-by-a-wriksson-nemerandun
whiek (1) was made or recorded by the
witness himself or under his direction,
(11) was made at a time when the facts
recorded tn-the-memerandum actually
occurred or at such othsr time when
the facts recordsd in-the-memerardum
were fresh in the witnesast's memory,

(111) is verified by the witness as
having been true and correct when made,

&
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Subdivision (2}, Rule 63

As Rrogosed:

{(2) Affidavits. Affldavits to the extent
admiasible by tha statutes of this atate;

gctign or Commission:
Proposed following substi tute:

- - -{2) To the extent otherwise admisaibla by the
statutes ?f)thia State: .

Affidavits,.

{b} Depositions,

(¢) Testimony given by a witness in a
prior trial or preliminary hearing
of the mction in which it is offered.

Actlion Northern Section:

(a)- Approved as proposed; disapproved Commission
gubstltute.

(b) Proposed new subdivision 2,1:

To the extent admissible by the statutes of
this State:

(a) Depositions taken in the action in which
they are offered,

(b) Testimony given by a witness in a prior
trial or preliminary heering of the asction
in which it 1s offered.

Action Southern Section:

Concurred in action of Northern Section.
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‘Subdivision (3), Rule 63

l, As proposed:

(3) Depositions and Prior Testimony, Subject
to the same ationa and objections as though
the declarant were testifying in person, (a)
testimony in the form of a deposition taken in
compliance with the law of this state for use as
testimony in the itrial o« the action.in which
offered, or {b) if the judge finds that the
declarant 1s unavailable as a witness 'at the
hearing, testimony given as a witness in another

- action or in a deposition taken In compliance

with law for use as testlmony in the trial of
another action, when (i) the testimony 1s offered
against a party who offered it in his own behalf
on the former occ¢asion, or againat the succéssor
in interest of such party, or (i1) the issue is
such that the adverse party on the former occasion
“had the right and opportunity for crosas examination
with en interest and motive similar to that which
the adverse party has In the actlon in which the
testimony 1s offered; '

2. Action of Coum;.uj.on:

Proposed following as substitute (part of substance
having besen incorporated in Commission substitute
for Subdivision (2):

(3) If the judge finds that the declarant 1s
unavellable as a wltness at the hsaring and subject
to the same limitations and objections as though
the dedlarant were testifying in person, testimony
given as a witness in another actlon or in a
deposition taken in compliance with law in anothar
action is admissible in the present action when

- {a) " The testimony 1s offered against a
party who offered it in his own behalf
on the former occasion or against the
successor in interest of such party, or

{v) In a c¢ivil astion, the issue is such
that the adverse party on the former
occagion had the right and opportunlty
for cross-exsmination with an interest
and motive similar to that which the
adverse party has in the action in which
the testimony is offered, or

«10=
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(¢) In a oriminal actlon, the preszent
defendant was a party to the prior
action and had the right and oppor-
tunity for cross-sxamination with
an interest and motive simjlar to
that which he has in the action in
which the testimony is offered;
provided, however, that testimony
gilven et a peliminary hearing in
the prior actlon 1s not admissible,

Action Northsrn Sectipnz

Proposed following as substitute {part of subatance
having been incorporated in Subdivision 2.1 pro-
posed by Section):

} {(8) Depositiona and Prior Testimony in Another
Action, §u§ject,to The seme limitations and objections

as though the declarant were testifying in person,

testimony given as a witness ln another action or in
8 depoaition taken in compliance with law in another
action, providing the judge finds that the declarant
is unevailable as 8 witness at the hearing, and when:

(1) such testimony is offered against a party
who offered it on his behalf in the other
action, or against the successor in
interest of such party, or

{11} 3in a civil action, the issus 1s such that
the edverase party in ths other action had
the right and opportunity for oross-
examination with an interest and motive
similar to that which the adverse party
has in the action in which the testimony
is offered, or

(111) in a criminsl sction, the present defendant
was a party to the other action and had the
right and opportunity for cross-examination
with an interest and motive simllar to
that which he haa in the action in which
the testimony is offered., However, testimony
given at & preliminary hearing in the other
action is not admissible.

Action Southern Section:

Approved Northern Section substitute with modifications
a8 shown:
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(3) Depositions and Prior Testimony in Another
Action.  .Subject to the same limitations and objec-
tions as though the declarant were testifying in
person, testimony given as a witness in another

~aebikon . judicial proceag;ng,, or in a deposition
taken in compliance with law in snother aesien
Judicial proceeding, provided the Judgs finds that
the declerent is unaveilable as a witness at the
hearing, and when:

(1)

(11}

(141)

such testimony is offered against a party
who offered 1t in evidence on his own

behalf in the other sestem procesding or
against the siuccessor in intersst of such

perty hut only to the aa% extent and for
the samo purpoge for whic t wag offere
Ir"The oEﬁer oceeding, or

In a civlil action, the 1ssue is such that
the adverse party in the -otl;ar assien
roceeding had the right and opportunity
‘or cross=examination with an interest
ard motive similaer to that which the

adverse party has in the aeiten ggooeeding
in which the testimony 1s offered, or

in a eoriminal eeé&tem proceeding the present
defandent was a party to the other aesiem

g;_gw‘g’:_i_.gg and had the right and oppertunity
or oross-examination with an Interest and

motive similar to that which he has in

the setien progeeding in which the testimony
is offered; however, testimony given at a
preliminary hearing in the cther cesien
proseeding 1s not admlsszsitle.

«l12«
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4.

Subdivision (4), Rule 63

As proposed:

See "Action of Commisaion®.

Actlion of Commission:

Approved as proposed with modifications as shown:

{(4) Contemporaneous Statemsnts and Statements
Admissible on Ground of ﬁbcessigz Ganeraiig. A
statement (a) whic o judge finds was made while
the declarant was perceiving the event or condition
which the statement nerrates, desoribes or explains,
or (b) which the judge finds was made while the
declarant was under the stress of & nervous excite-

ment caused by such perception, or (e¢) if the in%ga
finds that the declarant is unavallable as & wiiness,

a statement written or otherwige recorded at E%g
time the statement was made narrating. describing
or explaining an event or condition which the judge
finds was muce by the declarant at a time when the
matter had been recently percelved by him and while

his recollsction was clear, and was made in good
falth prior to the commencement of the actlion;

Action Northern Section:

Approved {a) with two modifications: (1) add
"gpontansously” after “made"; (2) admit only if
witness 13 unavailable, : '

Approved (b; if limited to eases whure wiltness 1s
unavallsable, '

Disapproved (¢).

Action Southern Sectlion:

Not yat conaideréd.

13
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Subdivision (5), Rule 63

As proposed:

Sees "Action of Commiasion".

Action of Commission:

Approved as proposed with modification as shown:

(5) ing Declarations. A statement by a
gagigP ?nagg ad e ;s g wtgzzsgtbecausad:f his
eath if the judge finda ' waa-g%___ﬁggﬁ

the personal knowledge of the declarant an at
Tt was made vquntarEIy and 1n good Telth and

while the declarant was conscious of his impending
.death and believed that there was no hope of hias

recavery;

Aotion Northern Section:

Concurred in Commission action,

Agtion Southern Section:

Not yet consldered.

=]l
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Se

4,

Subdivision (7), Rule 63

As proposad:

(7) Admissions by Parties. As against himself
a statement by a person who 1s a party to the
aection in his individual or a representative
capaclty and if the latter, who was scting in
such representative capasclty in making the statement;

Action of Commission:
w
Approved,

Action Northern Section:

Approved tentatively but inecllines to view that
"and 1f the latter, who was acting in such
representative capaclty in making the statement"
should be stricken, Mr. Erskine to make further
report on desgsirability of including thls langusage.

Action Southern Section:

Approved,

el5=
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Subdivision (8), Rule 63

As proposed:.

(8) Authorized and Adoptive Admissions, As
against a party, a statement (&) by & peraon
authorized by the party to meke a statement or
statements for him concerning the subject of the
statement, or (b) of which the party with knowledge

of the content thereof has, by words or other conduct,
manifeasted hls adoption or his bellef in 1its truth;

Action of Commission:
Approved,

AcLion Northern Sectiont
Approved,

Action Southern Section:

Re 8{a): Approved as smended /No record of
amendment presently available,

-] G=
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Subdivision {9), Rule 63

l, As proposed:
See “Action of Commisaion"”,

2. Action of Commission:
Approved as proposed with modification as shown:

(9) Viearious Admissions., As against a party,
a statement which would De edmiassible if made by
the declarant at thes hearing if (a) the statemsnt
concerned & matter within the scope of an agency
or amployment of the declarant for the party and
was made before the termination of such relation=-
ship, or (b) the party and the deoclarant were
particlpating in a plan to cormit a crime or a -
civil wrong and the statement was relevant to the
plan or 1ts subject matter and was made while .
the plan was in existence and before 1ts complete
execution or other termination, or (o) in a civil
apotion one of the 1ssues between the party an
proponent of the evidence of the statement is a
legal lisbility of the declarant, and the statement
tends to establish that liability;

()

3s Action Northern Section:
Approved {(&).

Disapproved (b} and proposed, in lieu thereof, the
following as subdivision 9,.1:

9.1*After proof of a conspiracy, the act or
declaration of a conspirator against his co-conspirator,
and relating to the conspiracy.
Approved (¢} as amended by Commisaion.

4., Action Southern Section:

Approved {a).
Deferred final action on (b),.
Approved (c¢) as amended by Commission.

-1?-
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Subdivision (10), Rule 63

1. As proposed:
See "Action of Commission".

2. Action of Commission:

Approved &as proposed with modification as shown:

(10) Declarations egainst Interest. Subject
to the limitations of exception » & statement

made by & declarant who 1s unavalleble as a

witness whioh the judge finds was at the Wme of
the assertion so far contrary to the declarant's
pecuniary or proprietary interest or sc far sub-
jected him to eivil or criminal liability or so far
rendered invalid a clalm by him againat another or
created such risk of making him an object of hatred,
ridicule or social disapproval in the community
that a reasonable man in his position would not
have made the statement unless he believed it to

be true;

3. Action Northern Segtionz

By divided vote concurred in Commission ection excepts
(1) would eliminate "or created such risk of
making him an objeoct of hatred, ridicule
or social disapproval in the communi ty"

{2) would require declarant to have personal
knowledge.

4. Action Southern Sectlon:

Not yet considered.

wl8as
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Subdivision (1ll1l), Rule 63

As proposed:

{11} Voter's Statements. A statement by e

voter concerning his qualifications to vote
the fact or content of his vote;

Action of Commlssion:
Disapproved.
Action Northern Section:

Not yet conaidered.
Action Southern Sectlon:

Not yet consldered,

~19m
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Subdivision (12}, Rule 63

l. As Egogoaed:

(12) Statements of P aical or Mental Gon tion
of Declarant. Unless e judge finds it was in
bad falth, a statemsnt of the declarant's (a) thon
exlsting state of mind, emotion or physical sensa=-
tion, including statements of intent, plan, motive,
design, mental feeling, paln and bodily health, but
not ineluding memory or belief to prove the fact
remembered or believed, when auch a mental or
physical condition is in issus or is relevant to
prove or explain acts or conduct of the declarant,
or {b) previous symptoms, pain or physical sensation,
made to a physiclan consulted for treatment or for
diagnosis with a view of treatment, and relevant
to an issue of declarantt!s bodily condition;

2. Action of Commission: -
Approved,

3« Actlon Northern Section:
Approved (a).
Approved (b} Af limited to unavalilable witneas;
recommends there bs separate rule re available
witness which would psrmit such statementa to
come in only as foundation for opinion testimony

of dostor and not as substantive evidence and
which would not incorporate & bad falth limitation.

4., Action Southern Sectlons
Not yet considered,
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1.

2.

.

4.

Subdivision (13), Rule 63

As proposed:

(13) Business Entries and the Like, Writings
off'ered as memoranda or records of acts, condle
tions or evenys to prove the facts stated therein,
i1f the judge finds that they were made in the regular
course of & business at or about the time of the
act, condition or event recorded, and thet the
sources of 1Information from which made and the
me thod and cilrcumstances of their preparation
were such as to indicate their trustworthiness;

- Action of Commisasion:

Approved.

Action Northarn Section:

e

Approved,
Action Southern Section:

Not yet considered.

~2le
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Subdivision (14), Rule 63

l., As propossd:

See "Actlon of Cormission",
2. Action of Commission:

Approved as proposed with modification as shown:

(14) Absence of Entry in Business Records,
Evidence of the absence of a memorandum or
record from the memoranda or records of a
business of an ssserted act, event or condition,
to prove the non~ocourrence of the act or event,
or the non-existence of the condition, if the
Judge finds that it was ths regular course of
that business to meke such memoranda of all
such acts, events or conditions at the time
thereof or within a reasonable time thereafter,
and to preserve them, and that the memoranda
and the records of the business wers ared
from such sources of Iinformation anE-E ‘su5§
mafﬁqgg,as To indlcate Gheir truaEForEEinas H

5. Action Northern Section:

Concurred in Commiasion action,
4, Action Southern Section!

Not yet conaldered,

P2
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Subdivision (15}, Rule 63

(N

1y As_proposed:

({15) Reports and Findings of Public Officials.
Subject to Rule WY . reports or findings o
fact made by a public offlclel of the Unitead
States or of a state or terrlitory of the United
States, if the Jjudge finds that the making thereof
was:- within the scope of the duty of such offiecial ;:
and thet it was his duty (a) to perform the act
reported, or (b) to observe the ast, condition
or event reported, or (¢) to investigate the
fasts concerning the act, condition or svent
and to make findings or draw conclusions based
on such Investigation;

2, Action of Commiqpioht
Disapprovsd; requested stalff to draft a new
subdivision to replace Subdivisions 15 and 16
which will embody the substance of C.C.P, §1920.

— 3. Action Horthern'Séptionz

““““ Disapproved; will consider Commission redraft,

4, Actlon Southern Section:

Not yet considerad;

2Ba
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Subdivision (16), Rule 63

le As proposed:

- {18) Filed Reports, Made by Persons Exclusivel
de as

Authorized. ubjeet to e 64, writings ma

a record, report or finding of fact, 1f the Judge
finds that (a) the maker was authorized by statute
to perform, to the exclusion of persons not so ‘
authorized, the functions reflected in the writing,
and was required by statute to file in a designated
public offlce a wrltten report of specified matters
relating to the performance of such functions, and
{b) the writing was made and filed as 80 required

by the statute:

2. Action of Commissioﬁ:

Disapproved; requested ataff to draft a new sube
division to replace Subdivisions {(15) and (186) -
which will embody the subatance of C.C.P. B1920,

3, Actlon Northern Section:

Approved tentatively; will consider new subdivision
to be prepared by Commission,

4, Action Southern Section:

Not yet considered,

Dhe
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Subdivision (17}, Rule 63

l. As proposed:

(17) Content of 0fficiel Record. Subject
to Rule 64, (a) if meeting the requirements
of authenticatlon under Rule 68, to prove the
content of the record, a writing purporting
to be a copy of an official record or of an
entry therein, (b) to prove the absence of a
record in a specified office, a writing made
by the offlicial custodian of the offlclal
records of the offlice, reclting dlligent
search and fallure to find such record;

2. Action of Commission:
Approved,

3. Action Northern Sectloni
Approvéd on understanding that Rule 68 will be
amended as proposed by FProfessor Chadbourn (Re

latter, belisves amendment to Rule €8(d) should
- read "and is not an office of the United States

e Government",)

4, Action Southern Secticn:

Not yet conaldered,

T
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Subdivision (18), Rule 83

1. As proposed:
(18) Certificats of Marrisge. Subject to
Rule 64 certificates thet the maker theyeof

performed & marrlage ceremony to prove the

truth of the recitals thereof, if the judge
finds that (&) the maker of the certificete
at the time end plece cartifisd as the time
and place of the marriage was authorized b

law to perform marriege ceremonles, and (b

the certificate wes 1ssued at that time or

within a reasonable time thersafter;

2. Action of Commission:
Approved.

3. Action Northern Section:

Proposes following as substltute:

(18) Certificate of Marriegs, Subject
to Rules 64 an » & certificate that the
maker thereof performed s marriage ceremony,
to prove the truth of the recitals thereof,
1f tle gudge finds that:

{(a) the maker of the certificats was,
at the time and place certified as
the time and place of the marriage,
authorized by law to perform marriage
csremonies, and

(b) the certificete was issued at that
time or within a reasonable time
thereaf ter,

4, Action Southern Sectiont

Not yet consldered.
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MJN 0055



M

As proposed:

Action of Commlagion:

Subdivision (19}, Rule 63

(19) Records of Documents Affecting an

Interest in oggggzg Subject to Hule 64

e offTiclal record of a document purporting
to egtablish or affect an interest inrn pro-
perty, to prove the content of the original
raecorded document and its execution and
delivery by sach person by whom it purports
to have besn executed, 1f the judge finds
that (a) thz record is in fact a record of
en office of a state or nation or of any
governmental subdivision thereof, and (b)
en applicatle statute authorized such a
document to be reccerded in that offlce;

Action Northern Ssction:

Aetion Southern Sestion:

Approved.

Approved,

Not yet consldered.
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e

4.

Subdivision (20), Rule 83

As proposed:
- See "Aetlon of Commission".
Action of Commicsion:
Approved as propeﬁed with modification as shown:
(20) Judgment of Previous Conviction:

Evidencs o{ a fina . grment adjudging a
person gullty of m felony to prove, against

Such person, any fact sssential to sustalin
the iuigmsnt;“f

Actlion Northern Section:

Disapproved,

Actlon Southern Sestion:
Not yet censidered,

«Z28w
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Subdivisfon (21}, Rule 83

As proposed:

(21) Judgment mgainst Persons En tled
to _Indemnity. prove the wrong of the
adverse party and the amount of damages
sustained by the judgment creditor, evidence
of a final Judgment debtor in an actlon in.
whlch he seeks to recover partial or total
indemnity or exoneration for money paid
or liability incurred by him because of
the judgment, provided the judge finds that
the jJudgment was rendered for damages sustalned
by the judgment ereditor as a result of the
wrong of the adverse party to the present

actlon;

Action of Commission:

Approved (as making admissible; not as oreating
presumption).

Action Northern Section:

Not yet considered.

Action Southern Sestlon:

Not yet considered,

20w
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Subdiviation (22), Rule 63

1. As proposed:

(22} Judgment Determining Public Interest
in Land, To prove any fact which was essentlal
to the judgment, evidence of & final judgment
determining the interest or lack of interest
of the public or of a state or nation or
governmental division thereof in land, if
offered by .a party in an ection in which any
such fact or such interest or lack of interest
i3 a material matter;

2. Action of Commi ssions

Approved {(as meking admissible; not as creating
presumption).

3. Action Northern Section:
Approved,
4, Action Southern Section:

Not yet considered.
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Subdivision (23), Rule 63

1. As_proposged:

(23) Statement Concerning One's Own Family

History.. statement ol & matter concerning &
eclarant's own birth, marriags, divorce,

legi timecy, relationship by blood or marriage,

race=-ancestry or other similer fact of his

family history, even though the declarant

had no means of acquiring personal knowledge

of the matter declared, if the judge finds

that the deoslarant is unavailable,

2+ Action of Commlisslon:

Approved.
3¢ Action Northern Seetlion:
Approved,

4. Aotion Southern Section:
Not yet considered,
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4,

Subdivision {24), Rule 63

_ 1.‘_ ‘As _propossd:

(24) Statsment Concerning Fami{ly Histo
of Another, A statement concerning e birth,
marrliage, divorce, death, legitimacy, race-
sncestry, relationship by blood or marriage
or other simller fact of the famlly history
of a person other than the declarant il the
judge {a) finds that the .declarant was related

‘to the other by blood or marrisge or finds

that he was otherwlse so intimately associated
with the cother's family =s to be likely to

“have acourate information conceéerning the
-mattéer declared,.and made the statement as

upon information received from the other

or from & person related by blecod or marrieage
to the other, or as upon repute in the other's
family, and (b) finds thet the declarent is
unevallable as a witness;

Action of Commlsslon: :

Approved with following punctuation changes in clause
(a) to meke clear that clsuse beglihning "and made the
statemant as upon” does not apply to e declarant
related by blood or marriage: €1¥ inserted comma
after "marriage™; (2) deleted comma after "declared”,

Action Northern Sestion:

Approved (without' conalderation of punctuation changes
proposed by Commission).

Action Southern Section:

Not yet oconasidered.

32~
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Subdivision (25}, Rule 63

1. 4s 'Er:’:‘goae as

(25) Statement Concerning Family History
Based on Stafemsnt of Another Declarant. A

atatement of & declarant that a statemsnt
adnigsible under exceptions (23) or (24) of
thia rule was.mede by another declarant,
offered as tending to prove the truth of
the matter declared by both declarants, if
the Jjudge finds that both declerants are:
unavallable as witnesses;

2, Actlon of Commissions
Approved,

3. Action Northern Sections

DL sapproféd.'
4. Action Southern Section:

Not yet considered,

33w
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Subdivision (26), Rule 63

As proposed:

{26) Reputation in Family Concarnin
Femily History. Evidence of reputation
among members of a family, if the reputation
concerns the birth, marriage, divoroce, death,
leagi timacy, rece-ancestry or other fact of
the family history of a member of the family
by blood or marrlage;

Action of Commission:
Approved,

agtion Nbrtherp Section:
Approved on understanding relates to statements of
wltness on stand, not statements of out-of-court
declarant,

Action Southern Ssction:

ot yet considered.

-34~
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3.

4.

Subdivision (27), Rule 63

As proposed:

{27) Reputation--Boundaries, General
History, Fami%y ﬁistorx. Evidenco ¢ reputa=

tion in a community as tending to prova the
truth of the matter reputed, if (a) the
reputation concerns h:undariea of, or customs
affecting, land in the community, and the
Judge finda thet the reputation, if any, sarose be-
fore controversy, or (b) the reputation concerns
an event of general history of the community

or of the state or nation of which the come
minity is a part, end the judge finds that the
event was of lmportance to the community, or

(¢) the reputation concerns the birth, merriage,
divorce, death, legltimacy, relationship by
blood or merriage, or race-ancestry of a

person resident in the comunity at the

time of the reputation, or some other similar
fact of his famlly history or of his personal
status or condition which the judge finds

likely to have been the subject of a reliabdble
reputation in that communi ty;

Action of Cqmmission:

Approved,

Action Northern Section:

(e) and {(b) not yet considered,.

Approved (c¢) with elimination of "or of his personal

status or condition".

Action Southern Secstlon:

Kot yet considered,
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Subdivision {28), Rule 63

1. As proposed:

{28) Reputation as to Charscter. If
a treit of a person's character at & speoi-
fied time is meterial, evidence ci his
reputaticn wlth reference thereto &t =2
relevant Sime in the community in whioch he
then :w:13” or in a group with which le
then haviivally esssoclated, to prove the
truth of the matter reputed;

2, &cgibn of Commisslons:

Approved with edditlion of "a person's character or"
af ter "IfY,

3. Action Northern Section:

Approved as amended by Commission and with further
amendment to add "general" before "reputation',.

4, Aocotion Southern Section:

Not yet considered;

|

MJIN 0065 |




M

Subdivision {29), Rule 63

l. As proposed:
See "Action of Commission.”

2. Action of Comnission:

Approved as proposed with amendment as shown:

{(29) Recitals in Documents Affecting Property.
Evidence of a gtatement relevant to a material
matter: {a) Contained in a deed of conveyance or
a will or other document purpcrting to affect an
interest in property, offered as tending Lo prove
the truth of the matter stated i1f the judae finds
that the matter stated would be relevant upon an
issue &8 to an interest in the property, and that
the dealings with the property since the statement
was made have not been inconsistent with the truth
of the statement; or (b) Contained in a document
or writing more than 30 years old when the statenent
has been.since generally acted upon as true vy persons
having an interest in the matter provided the writer
could have been properly allowed to make such state-
ment as a witness;

3. Action Northern Section:

Approved objectives; believes should be made subject
to Rule 64 and that should be amended to include the
ancient document rule as reconmended by Commission.
Final action postponed pending recelpt of Commission
redraft [not before Section when action teken].

4, Action Scuthern Section:

Not yet considered.,
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C- Subdivision (30), Rule 63

1., As proposeds

(30) Commercisl Lists and the Iike,
Evidence of statements of matters of interest
to persons engaged in an occupation contained
in a list, register, periodical), or other
published compilation to prove the truth of
eny relevant matter so stated 1f the judge
finds thaet the compilation 1s published for
use by persons engaged in that ocoupation and
1s generally used and relied upon by them;

2. Action of Commissions:

Approved.

3. Action Northern Sectlont

Disapproved.
4. Action Southern Section:
o~
_ Not yet considered.

38w

MJIN 0067




1.

2.

Se

4.

Subdivision (31), Rule 63

Aslgroposed:

(31) Learned Treatises. A published
treatise, periodical or pamphlet on a
subject of hlatory, sclence or art to
prove the truth of a matter stated therein
if the judge tekes judicial notice, or a
witness expert 1n the subject testiflies,
that the treatlse, periodical or pamphlet
is & reliable authority in the subject,

Action of Commiagion:

Discuqsed but did not take final action.
Actlon Northern Seotion:

Disapproved,
Action Southern Section:

Not yet conaildered,
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Rule 68

1, As Erbgosedf
See "Aotion of Commiasion®,
2, Action of Commisslon:

Approved a&s proposed with modification as showns;

RULE 68, Authentication of Coplss of
Records. A writing purporting to be a copy
of an official record or of an entry therein,
meets the requirement of authentication if
{(e) the judge finds thet the writing purports
to be published by authority of the nation,
dtats or subdivision thereof, in which the
record is kept; or (b) evidences has been
introduced sufficient to werrant a finding
that the writing 1s a correct oopy of the
record or entry; or (e¢) the office in which
the record is kept is within this state or.
an. office of the United States governme
whe |
writing ' :
record or entry by & person purporting to be
an officer, or a deputy of an officer, having
the legal custody of the record; or {4) if the

office is not within the state, or is gg an
office of the United States govurnmaf e
writing 1s atteated as required in clause {(c)
and is acoompanied by a certificate that such
officer haa the custody of the records If the
office in which the record is kept is within
the United States or within a territory or
insular possession subject to the dominion of
the United States, the certificate may be

made by a Judge of a court of record of the
district or political subdivision in whioch

the record is kept; authenticated by the seal
of the court, or may be made by eny public
officer having a seal of office and having
official duties in the district or political
subdiviaion in which the record is kept,
authenticated by the seal of hisa orfice. Ir
the office in which the record 1s kept is in a
foreign state or country; the certificate may
be mede by a secrstary of an embassy or legation,
consul genéral, conau{, vice oonsul, or.consular

- 40-
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agent or by any officer in the foreign
service of the United States stationed
in the foreign state or country in which
the record 1s kept, and authenticated by
the seal of his office.

3, Aection Northsrn Seationt

<.

Concurved in Commission aotlon except would make first

word in underlined part of (d4d) "and

4, Action Southern Section:

Not yet conaidered.

wi] =
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Date of Meeting: June 13-1h, 1958

Date of Memo: June 6, 1958
Memorandum No. 7

Subject: Study # 34(L) Uniform Rules of Evidence

Attached is a copy of Mr. Gustafson's Memorandum cn subdivision 6

of Rule 63.

Respectfully submitted,

John R. MeDonough, Jr.
Executive Secretary

i
1

MJN 0071 |



)

)

Date of Meeting: June 13-14%,
Date of Memo: June 5, 1958

Memorardum submitted by Mr. Roy A. Gustafson

Sutject: Rule 53{6) of the Uniform Rules oi Evidence.

Rule 63. Evidence of a statement which is made other
than by a witness while testifying at the hearing offered
to prove the truth of the matter stated is hearsay evi~
dence and inadmissible except:...

(6) In a ecriminal proceeding as against the accused, a
previous statement by him relative to the offense charged
if, and only if, the judge finds that the accused when
maklng the statement was conscious and was capable of
understanding what he said and did, and that he was not
induced to make the statement (a) under compulsion or

by infliction or threats of infliction of suffering up-
on him or ancther, or by prelonged interrcgation under
such c1rcumstances as to render the statement involiuntary,
or (b} by threats or promises concerning action to be
taken by a public official with reference to the crime,
likely to cause the accused to make such a statement
falsely, and made by a person whom the accused reason-
ably believed to have the power or authority to execute
the Salelvee

Professor Chadbourn recommends adoption of the Rule, but

suggests that the word "reasonably™ in the last phrase be

stricken.

I propose an entirely different sclution. I would omit

(6) entirely and incorporate such of its features as are desir-
able as a provisoc to (7). The latter subdivision would then

read as follows: -

{7) As against himself a statement by a person who is a
party to the action in his individual or a representative

1958
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capacity and if the latter, who was acting in such repre-

sentative capacity in making the statement; provided, how-

ever, that if the statement was made by the defendant in

a criminal proceeding, it shall not be admitted if the

udge finds, pursuant to the procedures set forth in Rule
» that the statement was made under circumstances likely
to cause the defendant to make a falsse statement;

Rule 63 bars all hearsay except as permitted by the sub-
divisions of that Rule. It had been my understanding in going
through these Rules that evidence admissible under any subdi-
vision zould come in notwithstanding that it does not meet the
requirements of some cther subdivision. 1If this is true; (6}
serves no purpose whatever. Any statement admissible under {6)
is necessarily an admission of a party admissible under (7).

(7) has no limitations exeluding admissions "under compulsion® or
"involuntarily® made. That my understanding is correct seems to
be borne out by (10) wherein it is provided that declarations
against interest are admissible "subject to the limitations of
exceptions (6},

Professor Chadbourn points out that {7) is codified in
California by C.C.P. § 1870(2). He further points out that C.C.FP,
§ 1870(2) "is a general statutory declaration that admissions are
admissible. The special rules developed herein respecting con-
fessiéns and mere admissions are judicially-created exceptions
to or qualifications of Section 1870{2}." We are dealing then in
two separate subdivisions with exactly the same subject matter.

I think this is wholly unnecessary and that it would be in the

interests of simplification and clarity to deal with the subject

matter in one subdivision of Rule 63.

-2
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I have several objections to (6), but before stating them
I should like to state the matters with which I am in agreement
with (6) and Professor Chadbourn.

1 agree with Professor Chadbourn that (&) has no effect on
the corpus delicti doctrine requiring defendant's admissions and
confessions to be corrcborated by independent evidence. Neither
does my proposal.

I agree with (6} and Professor Chadbourn that there should
be no "distinction between involuntary confessions and involun-
tary admissions short of confessions so far as screening for ad-
missibility is concerned." Elsewhere I have noted one situation
in particular where this distinction now causes confusion. (Gustafson,

Have We Created a Paradise for Criminals? 30 So. Calif. L. Rev. 1,

29 [19567 ) My proposal likewise sliminates the distinction be-
tween a confession and an admission.

- I agree with Rule 8; t#ken together with Rule 63(6), which
makes admissibility of evidance solely a function of the trial
judge and not the jury. Professor Chadbourn's views coincide with
mine as elsewhere expressed. {Gustafson, supra at 7.} My proposed
addition to {7) is in accord. [It shouid here be pointed out that
Rule 8 should be amended. The word "confession" should be elimin-
ated and the words "statement of a defendant in a criminal case™
or some such language should be substituted.]

I object to {6) and to Professor Chadbournts approval insofar
as it attempts te "spell out" the reasons for excluding a defendant's

statement.,
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(:. {£) requires a showing that the gefendant "was conscious and
was capable of understanding what he said and did."™ Professor
Chadbourn says that "California is in accord." There is no need
to codify this particular Rule andlpefhaps by so doing exclude
some other instance where the statemeht should be equally iradmissible.

(6) requires that the statement be excluded if the defendant
was "induced to make the statement under compulsion™. Professor
Chadbourn admits that this new phrase is "a flexible concept®.

He likensg it, however, to the present California Rule requiring

a "free and voluntary™ confessidn. I think they are different con-
cepts. It seems to me that (6) could be inferpreted 80 as to pre-
clude a statement by thz defendant when he was a witness in a civil
case or before the grand jury or before a coroner's inquest at a

(: time when no ¢riminal charges were pending against him, He may
have been subpoenacsd to appear in such a proceeding and in the
course of being questioned, he may have made answers which would
be relevant tc the criminal proceeding later instituted. It is
certainly arguable that he made those statenents "under compulsion”.
I see no valid reason for injecting this possible confusion in the
field of law.

(6) excludes a defendant's statement if he was ™induced to
make the statement...by infliction or threats of infliction of
suffering upon him or another"™. Professor Chadbourn says that
this "™hunane restriction is, of course, likewise applicable under
California law." -

{6) excludes a defendant's statement if the defendant was

C
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"induced to make the statement...by prolonged interrogation under
such circumstances as to render the statement involuntary.™ I
object first of all to the use of the wordﬂz;oluntary“. A state-
ment consists of words and it is impossible to force words from .
a person in the sense that a person can be physically forced, for
example; to lie down. I tkink that a "coerced" statement is nmore
likely what was intended and this is the word which has been used
in rmors modern cases. More fundamental, I object to singling out
"prolonged interrogation™ as a ground for excluding statements. As
Professor Chadbourn admits, California cases have emphasized the
point that protracted questioning, in and of its21f, is not alone
zround for exclusion. While it is true that (&) bars »prolonged
interrogation only ™undsr such circumstances as to render the
statement involuntary", I am afraid that th: emphasis will be
on the prolonged interrogation. California courts recognize that
"[qluestioning serves a social purpose in solving crime." (People
v. Thomogon 133 Cal. App.2d 4 [1955].] The great Mr. Justice |
Jackson pointed out that decisions excluding statements obtained
by prolonged guestioning mean that "the people of this country
must discipline themselves to seeing their police stand by help-
lessly while those suspected of murder prowl about unmolested.”
(Watts v. Indiana 338 U.S. 49 [19#9].}‘ He further states: "The
suspect at first perhaps makes an effort to exculpate himself by
alibis or other statements. These are verified; found false; and
he is then confronted with his falsehood.... The duration of an
interrogation may well depend on the temperament, shrewdness and
-5- ‘
;
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cunning of the accused and the competence of the sxaminer....
[I1f interrogation is permissible at all, there are sound reasons
for prolonging it."

(6} excludes a defendant's statement if he was induced to
make the statement "by threats or promises concerning action to
be taxer by a public official with reference to the crime, likely
to cause the accused %o make such a statement falsely, and made by
a persor whom fhe accused resasonably believed to have the power or
authority to execute the same." Again; this is present California
law.

My principal objection to (6} is that except for the last
ground of exclusion, the probable falsity of the statement is not
a requisite for exclusion of the statement., This is a startling
change from California law &nd is not noted by Professor Chadbourn
in the texﬁ; but only in footnote 3. I think this is a wholly in-
defensible and unnecessary departure from present law.

I cling to the fast disappearing notion that the principal
object of a trial is to ascertain the truth. Consequently, I
object to the exclusion of truthful evidence unless there are
strong policy reasons which demand that the evidence be excluded.
With respect to statements of a defendant, the only strong policy
reason for excluding them is if they were obtained unfairly. The
United States Constitution requires exclusion in that situation.
Rochin v. California 342 U.S. 165 (1951), says: "Use of involun-
tary verbal confessions in State criminal trilals is constitution-

ally obnoxious not only because of their unreliability. They are

6~
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inadmissible under the Due Process Clause even though state~
ments contained in them may be independently established as
true. Ccerced confessions offend the community's sense of fair
play and decency.," As Professor Paulsen says {The Fourteenth

Amendment and the Third Degree, 6 Stan. L. Rev. 411, 429 [1954]):

"[A] conviction will be revsrsed when the confession was obtain-
ed by methods which themselves offend due process; here no inquiry
into probable falsity is relevant." As I understand the Uniform
Rules of_Eviéence; the drafters did not purport to express in the
Rules themselves the variocus constitutional limitations to which
the Rules are subject. The entire body of Rules must be read in
the light that they are subject to existing constitutional re-
quirements. Since no statement of the defendant obtained by a
method which is constitutionally obnoxious may be admitted in any
event, why try to spell out detailed situations in the Rules?

I believe that we should be attempting to state reasons, other
than constitutional ones; for the exclusion of evidence. It thus
seems to me that untrustworthiness of a statement by the defendant
should be the only reason to exclude it. My proposal embodies that
concept. The Califcrnia law to date; I believe, excludes statements
by defendants only when made under such circumstances that they are
likely to be untrue. In fact, even a statement likely to be untrue
will not be held to have been srronecusly admitted if the truth of
the statement is actually corroborated by other evidence. The
supreme court in People v. Castello 194 Cal. 594 (1924}, said that

“"where physical facts and circumstances...corroborate {involuntary]

-7-
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confessions of guilt the reason of the rule which would other-
wise exclude involuntary confessions to this extent ceases to
exist." As late as Peonle v. Burwell 44 Cal.2d 16 (1955), the
supreme court of Califernia was unaware that there is any other
grounc for excluding statements of a defendant: "The test in
determining whether statements amounting to a confession may be
properly admitted in evidence without a denial of fundamental
rights appears; by the latest expression of the {United States]
Supreme Court; to be one of trustworthiness,"

I repeat that my proposal would exclude all untrustworthy
statements without the vice of attempting to specify in detail
the c¢ircumstances which render a statement untrustworthy and with-
ocut the vice of excluding trustworthy statements obtained "by
prolonged interrogation" or other means which do¢ not "offend the
communitv's sense of fair play and decency.™ Two Rules of ex-
clusion (statements likely to be false because of the circum-
stances under which made and statements obtained by methods con-
stitutionally obnoxious) are enough. The added hodgepodge in (6)

does nothing but create confusion.,

Dated: June 3, 1958
ROY A, GUSTAFSON
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C Date of Meeting: September 5-6, 1958
Date of Memo: August 20, 1958

Memorandum No, 5

14

Subject: Uniform Rules of Evidence

At the September meeting the lew Revision Commission should give
consideration to the following Rules, and Subdivisions thereof, of the Uni-
form Rules of Evidence as to which the Commisslon has not taken a decision by
a vote of five or more members, either as an original proposition (these are
C' indicated by an asterisk) or since receiving the report of the State Bar
Comittee reporting that the Committee hed teken a different view than that orig-
" " inslly tsken by the Commission:
Rule 62%
Rule 63, Subdivizions

} Bee staff report
) enclosed herewith

BRBREEE G o

( Rule 6h#

- You bhave memorands from Professor Chadbowrn on ell of the items listed
above except Rules 62 and &4, The Commisaion has approved Subdivision (1) of
Rule &2 which was analyzed in Professor Chadbourn’s Memorsndum on Rule 63.

21
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Subdivision (7) is commented on briefly in footnote 11 of his Memorandum on
Subdivisions (2) and (3). Professor Chadbourn will be prepared to comment
orally on these and other mspects of Rule 62 at the September meeting. No
memorandum on Rule 64 appears to be necessary.

Coples of memorands prepared by members of the State Bar Comittes on
various of the items listed above will be sent to you prior to the meeting.

Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary

P.S., I enclose alsc a copy of Memorandum prepared by Professor
Chadbourn relating to changes in the Code of Civil Procedure
which would be required if a separate Bill on the hearsay portions
of the Uniform Rules of Evidence were to be introduced at the
1959 Session.
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August 21, 1958

Memorandum submitted by Profeassor James H. Chadbourn

This Memorandum is a partial, preliminary investigation
which seeks to discover some of the present code sections that
would require repeal or modification in connection with the en-
actment of a bill based upon the hearsay provisions of the Uniform
Rules of Evidence. The investigation is incomplete'because I have
found time thus far to consider only the relevant provisions of the
Code of Civil Procedure but probably most of the affected provisions
will be found there (¢of c¢ourse, the other codes and statutes must
be considered before the investigation is complete]l The investi-
gation is preliminary not only because many of my conclusions as
to particular code sections are extremely tentative but also be-
cause at this point there is doubt in some instances &s to pre-
cisely what the provisions of the bill would be.

Part IV of the Code of Civil Procedure is entitled "Evidence."
Hereinafter there is a reference to each of the sections which
together constitute Part IV and there is an indication either of
no change" or of suggested repeal or amendhent. For the most
part the sections are noticed in the order in which they appear
in Part IV.Where a section is reasonably short it is usually

quoted verbatim; where not, its subject matter is indicated.

-1-
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§ 1823. "Judicial evidence is the means, sanctioned
by law, of ascertaining in aogudicial proceeding the
truth respecting a question fact.?

COMMENT: URE Rule 1 {1) defines "Hvidence" as follows:
» *Evidence' is the means from which inferences

may be drawn as a basis of proof in duly con-

stituted judicial or fact-finding tribunals,

and includes testimony in the form of opinion,

and hearsay.™
URE 63 uses the term "avidence™ in referring to “evidence of a
statement.” It seems to me that the expression Mevidence of a

statement® will carry the same meaning under either the Code of

Civil Procedure or the URE definition. My opinion is, therefore,

that § 1823 should be left intact in enacting a Hearsay Bill,

§ 1824. "Proof is the effect of evidence, the
establishment of a fact by evidence."
COMMENT: URE Rule 1 (3) defines ™proof" as follows:
" tProof' is all of the evidence before the trier
of the fact relevant to a fact in issue which
tends to prove the existence or nonexistence of
such fact. o
Rule 63 uses the expression M"statement . . . offered to prove
the truth of the matter stated . . ." [Italics added.]l It
seems to me that the expression "offered to prove™ will carry
the same meaning under either the Code of Civil Procedure or
the URE definition. My opinion is, therefore, that § 1324

should be left intact in enacting a Hearsay Bill,

-2
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<:: § 1825. Definition of the law of evidence.
COMMENT: No change.

§ 1826. " The law does not require demonstration;
that is, such a degree of proof as, excluding
pessibiiity of error, produces absolute certainty
because such proof is rarely pessible. Moral cer-
tainty only is required, or that degree of proof
which produces conviction in an unprejudiced mind."

COMMENT: No change.

§ 1827. "There are four kinds of evidence:

1. The knowledge of the court}

2., The testimony of witnesses;

3. UWritings:

. Other material objscts presented to the
senses,."

C COMMENT: No change.

§ 1828. "There are several degrees of evidence:

l. Primary and secondary.

2. Direct and indirect.

3. Prima facie, partial, satisfactory,
indispensable and conclusive."

COMMENT: No change.

§ 1829, ‘“Primary evidence is that kind of evidence
which, under every possible circumstance, affords the
greatest certainty of the fact in question. Thus, a
written instrument is itself the best possible evi-
dence of its existence and contents.® '

COMMENT: No change.

§ 1830. "Secondary evidence is that which is inferior
to primary. Thus, a copy of an instrument or oral evi-
dence of its contents is secondary evidence of the

C: instrument and contents.™

CCMMENT: No change.

§ 1831. "Direct evidence is that which proves the

o
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COMMENT:
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fact in dispute, directly, without an inference or
presumption, and which in itself, if true, con-
clusively establishes that fact. For example, if
the fact in dispute be an agreement, the

evidence of a witness who was present and
witnessed the making of it, is direct."

No change.,

§ 1832, “Indirect evidence is that which tends to
establish the fact in dispute by proving another,
and which, though true, does not of itself con-
clusively establish that fact, but which affords
an inference or presumption of its existence. For
example: a witness proves an admission of the
party to the fact in dispute. This proves a fact,
from which the fact in dispute is inferraed,"

CCMMENT: No change.

COMMENT:

COMMENT:

COMMENT:

§ 1833. "Prima facie evidence is that which
gsuffices for the proof of a particular fact, un-
til contradicted and overcome by other evidence.
For example: the certificate of a recerding
officer is prima facie evidence of a record,

but it may afterwards be rejected upon proof
that there is no such record.”

Ko change.

§ 1834, "Partial evidence is that which goes

to establish a detached fact, in a series tending
to the fact in dispute. It may be received, sub-
jeet to be rejected as incompetent, unless connected
with the fact in dispute by proof of other facts.
For example: on an issue of title to real pro-
perty, evidence of the continued possession of a
remote occupant is partial, for it is of a detached
fact, which may or may not be afterwards connected
with the fact in dispute.®

No change.

§ 1836. Mindispensable evidence is that without
which a particular fact cannot be proved."

No change.
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COMMENT 2

(eegs, felony drunk driving) is admissible as evidence against

the convicted party in a civil action for damages.

\., wg‘

§ 1837. "Conclusive or unanswerable evidence
is that which the law does not permit to be
contradicted. For example, the record of a
court of corpetent jurisdiction cannot be
contradicted by the parties to it,"

tnder URE 63 {20) a judgment of conviction of felony,

However, the

Judgment is not conclusive and the record therefore gan be contra-

dicted.

Thus 63 {20} would be inconsistent with the illustrative

second sentence of § 1837. However, since %3{20} would probably

negt e in owe Hearsay P{il, the point-is probably moot.

COMMENT:

COMMENT

COMMENT ¢

¢ 1838, "Cumulative evidence is additional
evidence of the same character, to the same
peint,."

No change.

§ 1839. "Corroborative evidence is additional
evidence of a different character, to the same
point..®

No change..

¢ 1844. "The direct evidence of one witness
who is entitled to full credit is sufficient
for procf of any fact, except perjury and
treascn.™

No change.

§ 1845, ™A witness can testify of those facts
only which he knows of his own knowledge; that
is, which are derived from his own perceptions,
except in those few express cases in which his
opinions or inferences, or the declarations of
others, are admissible."

-5a
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- COMMENT: No change.

§ 1846,"A witness can be heard only upon cath or
affirmation, and upon a trial he can be heard only
in the presence-and subject to the examinations of
all the parties, if they choose to attend and
examine."

COMMENT: No change.

§ 1847. ™A witness is presumed to speak the
truth. This presumption, however, may be re-
relled by the manner in which he testifies, by
the character of his testimony, or by evidence
affecting his character for truth, honesty, or
integrity, or his motives, or by contradictory
evidence; and the jury are the exclusive judges
of his credibility."

COMMENT: No change.

<: § 1848, "The rights of a party cannot be pre-
judiced by the declaration, act, or omission of
another, except by virtue of a particular relation
between them; therefore, proceedings against one
cannot affect another."

§ 1849, "Where, however, one derives title to

real property from another, the declaration,

act, or omission of the latter, while holding

the title, in relation to the property, is

evidence against the former.,"
CCMMENT: Suppose A deeds Blackacre to B, Later B declares that
he had agreed with A that the deed should operate as a mortgage.
Still later B deeds the property to C. A now sues C to redeem
the property. A wishes to prove B's declaration. B is available.
Under § 1849 the evidence is admigsible., Under Rule 63 {10} as

(: originally drafted the evidence would be admissible. However,

o =6~ ;}

MJIN 0087J




C 2

under that rule as amended by the Commission to require that
declarant be unavailable the evidence would be inadmissible.
I think the rule of § 1849 is sound and recommend it be retained.
In order to retain it, however, we would either have to include
it in owr Hearsay Bill as a specific exception or include in
our Bill a general exception comparable to our exception for
affidavits, i.e., an exception for any statement made adwmissible
by any other law of this State. I like the latter alternative.
This would serve to continue in operation any present hearsay
exception which otherwise would be repealed by owr Hearsay Bill,
such as, for example: declarations of an available declarant
with whom a party is "in privity" (declarant and party joint
owners or joint obligors.) See infra under § 1870 {5).

§ 1850. "jhere also, the declaration, act, or

omission forms part of a transaction, which is

itself the fact in dispute, or evidence of the

fact, such declaration, act, or cmission is evi-~

dence, as part of the transaction."
COMMENT: This, it seems, is the 19th Century version of the so-
called Res Gestae doctrine. It should be regarded as superseded
by URE Rule 63 (4) and should be repealed.

§ 1851, "And where the question in dispute

between the parties is the obligation or duly

of a third person, whatever would be the evi-

dence for or against such person is prima facie
evidence between the parties,™

COMMENT: Superseded by 63 (9} (c}. Should be repealed.

7=
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§ 1852, "The declaration, act, or omission of
a member of a family who 1s a decedent, or out
of the jurisdiction, 1s alsc admissible as evi-
dence of common reputatiom, in cases where, on
questions of pedigree, such reputation is
admissible.™

COMMENT: Superseded by URE Pedigree Rulss - 63 {23) -~ (27).
Should be repealed.

§ 1853. ™"The declaration, act, or omission of a
decedent, having sufficient knowledge of the sub-
ject, against his pecuniary interest, is also
admissible as evidence to that extent against his
successor in interest."

COMMENT: Superseded by 63 (10). Should be repealed.

§ 1854, '"When part of an act, declaration,
conversation, or writing is given in evidence
by one party, the whole on the same subject
may be ingquired into by the other; when a
letter is read, the answer may be given; and
when a detached act, declaration, conversation,
or writing is given in evidence, any other act,
declaration, conversation, or writing, which
is necessary to make it understood, may also
be given in evidence.”

COMMENT: This is involved in the Bar Committeet's study of the
Patton proposal to amend Rule 65 to make all of a declarantt®s
hearsay statements relative to a matter admissible when any of
such statements of his have been received. It seems; therefcre,
we must suspend judgment on the gquestion of the extent, if any,
of modification of this section.

§ 1855. "There can be no evidence of the

contents of a writing, other than the writing
itself, except in the following cases:

-8
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COMMENT
§ 1937.

ls When the original has been lost or

degtroyed; in which case proof of the

loss or destruction must first be made.,

2. When the original is in the posses-
sion of the party against whom the
evidence is coffered, and he fails to
produce it after reasonable notice.

3. When the original is a record or

other document in the custody of a

publiec officer.

4. When the original has been recorded,
and a certified copy of the record is

made evidence by this Code or other statute.
5. When the original consists of numerous
accounts or other documents, which cannot
be examined in court without great loss of
time, and the evidence sought from them is
only the general result of the whols,

In the cases mentioned in subdivisions three and
four, a copy of the original, or of the record,
must be produced; in those mentioned in subw-
divisions one and two, either a copy or oral
evidence of the contents.™

This section should stand as is. See comment under

§ 1855a. "When, in any action, it is desired
to prove the contents of any public record or
document lost or destroyed by conflagration or
other public calamity and after proof of such
loss or destruction, there is offered in proof
of such contents (a] any abstract of title
made and issued and certified as correct prior
to such loss or destruction, and purporting to
have been prepared and made in the ordinary
course of business by any person, firm or corp-
oration engaged in the business of preparing
and making abstracts of title prior to such loss
or destruction: (b) any abstract of title, or
of any instrument affecting title, made, issued
and certified as correct by any person, firm or
corporation engaged in the business of inswring
titles or issuing abstracts of title, to real
estate whether the same was made, issued or cert-
ified before or after such loss or destruction
and whether the same was made from the original
records or from abstracts and notes, or either,

«9
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COMMENT ¢

production of the document as proof of its terms and lays a
foundation for secondary evidence under both C.C.P. § 1855 and
URE Rule 70.
e.2., & certificate or an affidavit (ecf. viva voce testimony of
a witness who testifies from present memory as to the terms of
the document,} we must find some exception to the hearsay rule

to make it admissible. When the hearsay is in the form of a

r ~
_ )

taken from such records in the preparation
and upkeeping of its, or his, plant in the
ordinary course of its business, the same may,
without further proof, be admitted in evi-
dence for the purpose aforesaid. HNo proof of
the loss of the original document or ingtru-
ment shall be required other than the fact
that the sams is not known to the party desir-
ing to prove its contents to be in existence;
provided, nevertheless, that any party so
desiring to use sald evidence shall give
reasonable notice in writing to all other
parties toc the action who have appeared there-
in, of his intention  to use the same at the
trial of said action, and shall give all such
other parties a reasonable oppcrtunity to in-
spect the same, and also the abstracts, memo-
randa, or notes from which it was compiled,
and to take copies thereof."

The destruction ar loss of a document excuses non-

If, however, such secondary evidence is hearsay

purported certificate, i.g., a certified copy by the custodian of

the public document, the evidence (tho hearsay) is admissible
under Rule 63 {17} and its C.0.P. counterparts. § 1855a, hcwf
ever; deals with a special and different kind of hearsay, visz,
the abstracts therein specified.
made admissible by 63 (17].

under 63 (13). I recommend leaving § 1855a intact in order to

-10-
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be sure that the method of proof therein provided for continues
in force., The new general exception to Rule 63 which I recommend
under §§ 1848 - 1849 would, if added to Rule 63, operate here to
make sure that § 1855a is not repealed.

§ 1855b provides fw- proceedings to record a copy of a lost or de=-

- faced map. No hearsay problems. No change.
§ 1856.Parol Evidence Rule. lo hearsay problems. No change.

$§ 1857 -~ 1866. Canons of construction., No hearsay problems,

No change.

§$ 1867 - 1869, Immaterial allegations need not be proved,
Evidence must be relevant and material. A party must prove his

affirmative allegations. Ko hearsay problems. No change.

§ 1870, "In conformity with the preceding
provisions, evidence may be given upon a trial
of the following facts:

1. The precise fact in dispute;

2. The act, declaration, or omission

of a party, as evidence against such
partg; :

3. An act or declaration of another, in
the presence and within the observation

of a party, and his conduct in relation
thereto} :

L. The act or declaration, verbal or
written, of a deceased person in respect
to the relaticnship, birth, marriage, or
death of any person related by blood or
marriage to such deceased person; the act
or declaration of a deceased person done
or made against his interest in respect to
his resl property; and also in criminal
actions, the act or declaration of a dying
person, made under a sense of impending
death, respecting the cause of his death;

~il-
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5« After proof of a partnership or ageney,

the act or declaration of a partner or

egent of the party, within the scope of the

partnership or agency, and during its

existence. The same rule applies to the act

or declaration of a joint owner, joint debtor,

or gther person jointly interested with the

parvy;

6. After proof of a conspiracy, the act or

declaration- of a conspirator againat his co-

conspirator, and relating to the conspiracy:

7. The act, declaration, or omission forming

Eggg of a transaction, as explained in Section
2

8. The testimony of a witness deceased, or

out of the jurisdiction, or unable to testify,

given in a former action between the same

parties, relating to the same matter;

9. The opinion of a witness respecting the

identity or handwriting of & persomn, when he

has knowledge of the person or handwriting;

his opinion on & question of science, ars, or

trade, when he is skilled therein;

10, The opinion of a subscribing witness to

a writing, the validity of which is in dispute,

respecting the mental sanity of the signer; and

the opinion of an intimate acquaintance respect-

ing the mental sanity of a person, the reason

for the opinion being given;

11, Common reputation existing previous to

the controversy, respecting facts of a pudblic

or general interest more than thirty years

0ld, and in cases of pedigree and boundary;

12.  Usage, to explain the true character of an

act, contract, or instrument, where such true

character is not otherwise plain; but usage is

never admissible, except as an instrument of

interpretation; '

13. Monuments and inscriptions in public places,

as evidence of common reputation: and entries in

family bibleg, or other famiiy books or charts;

engravings on rings, family portraits, and the

like, as evidence of pedigree;

1l4. The contents of a writing, when oral

evidence thereof is admissible;

15. Any other facts from which the facts

in issue are presumed or are logically

inferable;

16. BSuch facts as serve to show the

credibility of a witness, as explained in

Section 1347.%

-]
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COMMENT:

$ 1870 (1), No change,
§ 1870 (2), Superseded by 63 (7). Repeal. Note: (7) refers

only to "statement."™ On the other hand

§ 1870 (2) refers to “act, declaracion or omission.” Howaver;
under 62 (1) "statement" includes assertive acts or conduct.
Under 63 only statements are hearsay. Thus non-assertive acts or
cmissions are admissible as non-hearsay. Thus 62 (1) plus

63 plus 63 (7) would cover the area of "act, declaration or

omission®” of a party now embraced by § 1870 (2}.
§ 1870 {3). Superseded by 63 {8) (b). Repeal.

§ 1870 (4). Clause one superseded by 63 (23): clause two super-
seded by 63 (10); clause three superseded by 63 {5). Repeal §
1870 (%) in toto.

§ 1870 (5) first sentence. Superseded by 63 (8) (a) and {9) (a).
Repeal.

§ 1870 (5) second sentence. 63 {1C) as originally drafted would
have made admissible against a party the declaration of a peraon
jointly interested with the party provided such declaration was
against the interest of the declarant {as usually it would be.)
Such declaration would be admissible even though the declarant
is available. I.e., 63 (10) in its original form would have

covered most of the ground embraced by § 1870 {5} second sentence.

13-
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63 (10) as amended by the Commission to require the unavail-
ability of the declarant would not, hcwever; cover, as 1870 (5)
now does, declarations of an available declarant. I recammend
retaining the present rule by the device of including the new
ganeral exception to Rule 63 discussed under $§ 1848 - 1849.

§ 1870 (6). Superseded by 63 (9) (b). Repeal.
§ 1870 (7). Superseded by 63 (4) {b). Repeal

§ 1870 (8), Not superseded by 63 (2) as amended by Commission.
But should not § 1870 {8) be amended to embody the URE version
of unavailability stated in URE 62 {7) ?

§ 1870 {9). No hearsay problem, No change.

§ 1870 (1i0). No hearsay problem. No change.

§ 1870 (11). Superseded by 63 {27). Repeal.

§ 1870 {12). No hearsay problem, No change.

§ 1870 (13). Superseded by 63 {26}). Repeal.

§ 12870 (14), Leave intact. .See comment under §% 1855 and 1937.

§ 1870 (15) {16), No hearsay problems. No change.

§§ 1871 - 1872, Expert witnesses. No hearsay problems. No change.

§ 1875, Judicial Notice., No hearsay problems. Leave intact.

-1t~
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§ 1878. ™A witness is a person whose declaration
under cath is received as evidence for any purpose, -
whether such declaration be made on oral examination,
or by deposition or affidavit,."

COMMENT: Under this definition if a dying declaration made under

cath is admitted the decedent is a ™witness." So, too, a de-

ponent whose statement is received is a "witness." Likewise a

person who testifies on a former occasion and whose testimony
then is admitted now is probably a "witness" {i.,e., so to speak,
a former witneés is a present witness.} This definition and
concept of witness seems to include not only a person whose
sworn statement at the hearing is received but also any person
whose pre-trial sworn statement is now received. Under URE
usage persons of the former class are usually referred to as
witnesses (e.g., Rule 20); those of the latter class are
usually referred to as declarants {e.g., Rule 65) and such
persons are called declarants notwithstanding the fact that
their declarations were under oath (as in 63 (3).) There is
thus the possibility of semantic confusion if we retain § 1878.
For example: 63 (3) dealing with testimony in another action
and depositions taken in another action (thus covering sworn
statements) contains the expression "if the declarant is un-
available as a witness." Under the § 1878 definition of witness

"declarant™ in this contest would be a "witness™ and the quoted

expression would mean if the witness is unavailable as a witness.

Recommendation: Repeal § 1878.

[
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§§ 1879 - 1880. Competency of witnesses. No hearsay problems.
No change.

§ 1881. Privileges. No hearsay problems. No change,

§¢ 1883 - 1884. Judge as witness. Juror as witness. Inter-

preter as witness. No hearsay problems, ¥No change

§ 1487 "Writings are of two kinds:
il. Public; and,
2. Private."

§ 1888."Public writings are:
1. The written acts or records of the
acts of the scverelgn authority, of official
bodies and tribunals, and of public officers,
legislative, judiclal, and executive, whether
of this State, of the United States, of a
sister State, or of a foreign country;
2. Public records, kept in this State, of
private writings.™

§ 1889. All other writings are priﬁate.“

COMMENT: URE rule 1 (13) defines "Writing™ as follows:

" *Writing'! means handwriting, typewriting, printing,
photostating, photeographing and every other means

of recording upon any tangible thing any form of
communication or representation, including letters,
words, pictures, sounds, or symbols, or combinations
thereof."

Various of the URE hearsay exceptions refer to writings using
the term of course in the enlarged sense of Rule 1 (13) (e.g.,
63 (13} & (17).) Presumably cne of the features of our Hearsay

Bill will be the 1 (13) definition of writing. We have, however,

not yet faced up to the problem of whether we want to define
writing so broadly for all purposes. For example, we have not

-16-
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yet considered whether we want to regard wrilting so broadly
for purposes of the Best Evidence Rule (§ 1855; URE Rule 70.}
1 see no reason, however; why we could not propese the 1 (13}
definition as the definition for the purpose and only for the
purpose of the Hearsay Bill. I do not think that this would con-
flict with §§ 1887 - 1889 and believe therefore that these sections
could be left intact.

§ 18%92. "Every citizen has a right to inspect

and tdake a copy of any public writing of this

State, except as otherwise expressly provided
by statute.”®

COMMENT: Nc hearsay problems. No change.

$ 1893, MEvery gublic officer having the
custody of a public writing, which a citizen
has a right to inspect, is bound to give him,
on demand, a certified copy of it, on pay-
ment of the legal feas therefor, and such
copy is admissible as evidence in like cases
and with like effect as the original writing,"

COMMENT Last clause superseded by 63 (17). Repeal last clause.

§ 1894, "Public wwitings are divided into four classes:
l. Lawss
2. dJudicial records;
3. Other official documents;
L. Publiec records, kept in this State,
of private writings."

COMMENT: No hearsay problems, No change.
§§ 1895 -~ 1899. Definitions of various kinds of laws.

No hearsay problems. Ko change.

-17-
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§ 1901, See infra Public Records.

§ 1903. Certain recitals in statutes conclusive. No hearsay

problems. No change.

§ 1904, Judicial record defined. HNo hearsay problems. No change.
§ 1905. See infra Public Records.

§ 1906. See infra Public Records,

§ 1907. See Anfra Public Records.

§§ 1908.~ 1917. Various provisions in re res judicata.
No hearsay problems, No change.

Public Records (§ 1893; second clause, § 1901 (as amended 1957);
§ 1905, § 1906, § 1907, § 1918, § 1919, § 1921, § 1922,
§ 1923, § 1924.)

COMMENT: All of these sections deal with proof of official
records by certified copy, In my opinion they are all super-
seded by 63 (17), 64 and 68. I reccmmend therefore that all of

these sections be repealed.

§§ 1919a - 1919b.

COMMENT: These sections set up an elaborate system for proof
by certified copy of the contents of church records. Rule 63 {17)
does not seem to apply because church records are not “officlal"™

records and 63 {17) applies to proof by certified copy only of

-18-
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official records.,

I think, therefore, that 19193 and b gives us a means of
proof not supplied by the URE and that these sections should be
retained by adopting my proposed new exception to 63. See under
§§ 1848 - 1849.

§ 1920. "Entries in public or other official
boocks or records, made in the performance of
his duty by a public officer of this State,

or by another person in the performance of a

duty specially enjoined by law, are prima facie
evidence of the facts stated therein,"

§ 1926. "An entry made by an officer, or

board of officers, or under the direction

and in the presence of either, in the course

of official duty, is prima facie evidence of

the facts stated in such entry."
COMMENT: Whether these should be repealed or modified and if the
latter, how modified, depends upon the as yet unresolved quesﬁion of
what will be our Exceptions (15) and (16) in our Hearsay Bill.

§ 1920a. "Photographic copies of the records

of the Department of Motor Vehicles when

certified by the department shall be admitted

in evidence with the same force and effect as
the original records."

COMMENT: A Yphotographic copy" described in § 1920a would
under 63 [17) and 1 (13) be "a writing purporting to be a copy
of an official record,"™ Rules 1 (13), 63 {17), 64 and 68 there-

fore seem to supersede § 1920a and it should be repealed.
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COMMENT ¢

certified photographic copies (see above under § 1920a) but only
such copies of official records. § 1920b; however, extends to
certified photographic copies of any record, document or paper.
I find no similar extension in any of the URE provisions. As I
read § 1920b it ﬁperates to equate the photographic copy therein
specified with the original for gll purposes, i,e., for pur-

poses of the hearsay rule and also for purposes of the Best

- 2

§ 1920b. "A print, whether enlarged or not,
from any photographic film, including any
photographic plate, microphotographic fiim,
or photostatic negative, of any original
record, document, instrument, plan, book or
paper may be used in all instances that the:
original record, document, instrument, plan,
book or paper might have been used, and shall
have the full force and effect of said original
for all purposes; provided, that at the time
of the taking of said photographic film,
microphotographie, photostatic or similar
reproduction, the person or officer under
whose direction and control the =ame was
taken, attached thereto, or to the sealed
container in which the same was placed and
has been kept, or incorporated in said photo-
graphic film, microphotographic photostatic
or similar reproduction, a certification
complying with the provisions of Section 1923
of this code and stating the date on which,
and the fact that, the same was so taken under
his direction and control. :

This is much broader than 63 {17). That does cover

Evidence Rule,

CONCLUSION:

corporated in any of the URE provisions.,

intact and would be so retained under the new exception to Rule

63 proposed under §§ 1848 - 1849,

w20=

§ 1920b is a highly desirable provision, not in-
It should be retained
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§ 1925. Certain certificates prima facie evidence of title.

No change.

§ 1927. Certain statements in certain patents prima facie
evidence of truth thereof.

A special hearsay exception possibly not covered by URE.
Recommendation: retain by adopting new exception to 63. See

discussion under §§ 1848 -1849.

§ 1928, Sheriff's deed prima facie evidence property conveyed
to grantee.

Doubt whether URE 63 (19) covers. this. Recommendation:
retain by adopting new exception to 63. See discussion under
§% 1848 - 1849,

§§ 1928.1 ~ 1928.4L. These sections make admissible certain
federal records or certified copies thereof respecting the status

of certain persons as dead, gslive, prisoner of war, interned, etc,

COMMENT: These sections would probably be rendered unnecessary
1f 63 (15) (c) as originally drafted and 63 (17) were adopted.
But we don't know yet what our version of 63 {15) will be and
therefore cannot say at this point what, if any, effect it will

have on these sections.

§ 1929, "Private writings are either:

1. Sealed; or,

2. Unsealed.m

§ 1930. "A seal is a particular sign, made to
attest, in the most formal manner, the execution

-2l
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of an instrument.™

§ 1931. “A public seal in this State is a
stamp or impressiocn made by a public officer
with an instrument provided by law, to attest
the execution of an official or public document,
upon the paper, or upon any substance attached
to the paper, which is capable of receiving a
visible impression. A private seal may be made
in the same manner by any instrument, or it may
be made by the scroll of a pen, or by writing
the word "seal" against the signature of the
writer. A scroll or other sign, made in a
sister state or foreign country, and there re-
gognizEd as a seal, must be so regarded in this
tate,

COMMENT: 63 (17) incorporates the conditions stated in 68.

68 (c) contains references to the "“seal®™ of a court and to the
"seal" of an office, The URE contain no definition of "seal.™
The definitions of §§ 1929 - 1931 seem to define the term in the

sense in which the URE use it, These sections should, therefore,

be retained.

§ 1932. "There shall be no difference hereafter,
in this State, between sealed and unsealed writings.
A writing under seal may therefore he changed, or
altogether discharged by a writing not under seal,"

COMMENT: No change.

§ 1933. "“The execution of an instrument is the
subscribing and delivering it, with or without
affixing a seal." '
COMMENT: 63 {19) refers to the "“execution and delivery" [italies
added] of certain instruments, Under the § 1933 definition of

"execution" the expression in 63 (19) is redundant. This seems
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(:» harmless to me. If anything is to be done about it, the best
sclution would seem to be to strike "and delivery" from 63 {19)
rather than amending § 1933,

§ 1934. "An agreement, in writing, without a
seal, for the compromise or settlement of a
debt, is as cbligatory as if a seal were
affixed."

CdMMENT: No change.

§ 1935. "A subscribing witness is one who sees
a writing executed or hears it acknowledged, and
at the request of the party thereupon signs his
name as a witness."

COMMENT: No change.

(: § 1936. MHistorical works, books of science or
art, and publishsed maps or charts, when made by
persons indifferent between the parties, are
prima facle evidence of facts of general notoriety
and interest.m" _

" COMMENT: What amendment, if any, is required here depends on
what finally beccmes of 63 {30) and (31).

§ 1937. "The original writing must be produced

and proved, except as provided in Ssctions 1855

and 1919. If it has been lost, proof of the loss

must first be made before evidence can be given

of its contents. Upon such proof being made, to-
gether with proof of the due execution of the

writing, its contents may be proved by & copy, or

by a recital of its conteats in some authentic docu-
ment, or by the recollection of a witness, as provided
in Sectiocn 1855."

COMMENT: ™. . . its contents may be proved by a copy « . o

(:7 The "copy" referred to in this italicized quote fram § 1937
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would be hearsay under Rule 63. 63 {17) would make such copy

admissible only if the original was an official record. 63 (1)
would make such copy admissible only if made by a witneas. The
underscored provision mav admit such copy under other circunm-
stances and may therefore be broader than the URE. To determine
whether this is so would require investigation of decisions inter-
preting the underscored provision., However, it seems most unlikely
that such investigation would reveal that the provision is in any
way narrower than the URE. Assuming therefore that our Hearsay
Bill contains the exception continuing in force any other law
making any hearsay admissible, (proposed ﬁbove under §§ 1848 -
1849) there would be no inconsistency between § 1937 and our Bill
and the § 1937 should be left intact.
My analysis and conclusion in re the provision of § 1937

authorizing proof of the terms.of a writing "by a recital of
its contents in some authentic document" are similar to the
analysis and conclusion stated in the preceding paragraph.

§ 1938, "If the writing be in the custody of the

adverse party, he must first have reasonable notice

to produce it. If he then fail tc do so, the con-

tents of the writing may be proved as in case of

its loss. But the notice to produce it is not

necessary where the writing is itself a notice,

or where it has been wrongfully obtained or with-

held by the adverse party."
COMMENT: What is said above under § 1937 is applicable here
insofar as this section provides for proof Mas in case of its
loss."™ 1 recommend; therefore; that § 1938, like § 1937 remain
intact.
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§ 1939. "Though a writing called for by one
party is produced by the other, and is there-
upon inspected by the party calling for it,
he is not obliged to produce it as evidence
in the case,"

Nc change,

§ 1940. MAny writing may be proved either:

l. By anyone who saw the writing executed; or,
2. By evidence of the genuineness of the hand-
writing of the maker; or,

3. By a subscribing witness."

§ 1941. "If the subscribing witness denies or does
not recollect the execution of the writing, its
execution may still be proved by other evidence.®

§ 1942. "Where, however, evidence is given that
the party against whom the writing is offerad

has at any time admitted its execution no other
evidence of the execution need bs given, when

the instrument is one mentioned in Section 1945,
or one produced from the custody of the adverse
party, and has been acted upon by him as genuine.

§ 1943, "The handwriting of a person may be
proved by anyone who believes it to be his, and
who has seen him write, or has seen writings pur-
porting to be his, upoen which he has acted or been
charged, and who has thus acquired a knowledge of
his handwriting.”

§ 1944. "Evidence respecting the handwriting
may also be given by a comparison, made by the
witness or the Jjury, with writings admitted or
treated as genuine by the party against whom
the evidence is offered or proved to be genuine
to the satisfaction of the judge."

§ 1945. "Where a writing is more than thirty
years old, the comparisons may be made with
writings purporting to be genuine, and generally
respected and acted upon as such, by persons
having an interest in knowing the fact."™

-25-
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COMMENT: These sections deal with authentication which is the

subject of URE 67. I do not think that 67 would be included in

our Hearsay Bill. Therefore, I think §§ 1940-1945 should remain

intact.

§ 1946. -"The entries and other writings of a
decedent, made at or near the time of the trans~
action, and in a position to know the facts stated
therein, may be read as prima facie evidence of the
facts stated therein, in the following cases:

1. When the entry was made against the interest
of the person making it.

2. When it was made in a professional capacity
and in the ordinary course of professional conduct.
3. When it was made in the performance of a duty
specially enjoined by law."

COMMENT: § 1946 (1) is superseded by 63 {10} and should be
repealed. § 1946 (2) is superseded by 63 (13) and should be
repealed. Query as to § 1946 (3). What will be the relation

between it and our version of 63 (16)?

§ 1947. ™When an entry is repeated in the regular
course of business, one being copisd from another
at or near the time of the transaction, all the
entries are equally regarded as criginals."

COMMENT: Superseded by 63 {13). Repeal.

§ 1948, "Every private writing, except last

wills and testaments, may be acknowledged or

proved and certified in the manner provided

for the acknowledgment or proof of conveyances

of real property, and the certificate of such
acknowledgement or proof is prima facle evidence

of the execution of the writing, in the same

manner as if it were a conveyance of real property.”

§ 1950. "The record of a conveyance of real property

~26~
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or any other record, a transcript of which
is admissible in evidence, must not be re-
moved from the coffice where it is kept,
except upon the order of a court, in cases
where the inspection of the record is shown
to be essential to the just determination of
the cause or proceeding pending, or where the
court is held in the same building with such
office."

§ 1951. "Every instrument conveying or
affecting real property, acknowledged or
proved and-certified, as provided in the
Civil Gode, may, together with the certificate
of acknowledgment or proof, be read in evidence
... in an action or proceeding, without further
proof; also, the original record of such con-
veyance or instrument thus acknowledged or
proved, or a certdficd cops of the reéeond of such
conveyamce -or instrument thus acknowidedred or
proved, &y be resd in evidence, with the llke
effegt as the original ingtrument, without further
proof .

(: GQEMEFT: For purpose of comment I consider these §§ in inverse order.

C

First compare § 1951 with 63 (17) {a} and (19) which
reads as follows:

(17) "Subject to Rule 64, (a) if meeting the

requirements of authentication under Rule 68,
to prove the content of the record, a writing
purporting to be a copy of an official record
or of an entry therein,,,."

& - -

{19) m"Subject to Rule 64 the official record of

a document purporting to establish or affect an
interest in property, to prove the content of the
original recorded document and its execution and
delivery by each person by whom it purports to have
been executed, if the judge finds that (a} the
record is in fact a record of an office of a state
or nation or of any govermmental subdivision there-
of, and {b) an applicable statute authorized such
a document to be recorded in that office;"

Comparison reveals that whereas § 1951 deals with the ad-

missibility of (1) the original instrument itself, and (R)
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the original record of the instrument, and (3) a certified copy
of the record, 63 (19) deals only with the original record (i.e.,

item (2) above) and (17) (a) deals only with a certified copy of
the record (i.e., item {(3) above). I find nothing in the URE
covering item (1) above.

Comparison reveals further that whereas 63 (19) and 63 (17)(a)
are subject to Rule 64, there is no comparable notice requirement
in § 1951. A further point by way of comparison is that whereas
§ 1951 {probably} refers only to in-state records, 63 (19) clearly
refers to both in-state and out-of-state records.

Turning now to § 1950 and comparing it with 63 (19) I find
that § 1950 imposes restrictions upon the use of the record not
found in 63 (19).

Turning finally to § 1948, I find nothing in the URE covering
the matters provided for in this section.

I think it would be unwise to repeal §§ 1948 - 1951; for this
would do away with the provisions therein contained for admitting

the original instrument without supplying any URE substitute and

would likewise do away with the provision (§ 1950) safeguarding

use of the original record without supplying any URE substitute.

On the other hand if we leave §§ 1950 - 1951 as is and also enact
63 (17} (a) and (19} thers will be an overlap as respects admis-
aion of the record or copy of the record and as to this overlap
{17) (a) and {19) will be subject to 64 whereas § 1951 will not
be so gubject and § 1950 will contain restrictions as to the use

of the original record not appearing in 63 (19}.
~28-
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It seems to me that the best way to correlate §§ 1948 - 1951
with (17} {a) and (19) is as follows: First, amend §§ 1948 and
1951 to make all proof stated therein subject to Rule 64. (It
seems to me that the notice requirement of 6# is, in reason, so
applicable.) Second, amend 63 (19} to make it applicable only
to out-of-state records. Otherwise make no changes in either
§§ 1948 - 1951 or in (17) (a) and (19).

These proposals would keep intact our present system in re
in-state records; except for the incorporation of the notice
feature of Rule 64 and would give us a new provision ( 63 (19} ) t
in re out-of-state records. At the same time these proposals
would make {17) {a) and §§ 1948 and 1951 consistent to the extent
that they overlap. ( {17) (a) is; of course; much broader than
these two sections inscofar as certified copies are concerned in
that it covers all such copies of all public records; the sections

are more narrow in scope.)

§ 1952, Authorizes order for destruction of exhibits and

depositions,
COMMENT: No change,

§§ 1953 ~ 1953.06. Provide for application in any action or
proceeding to substitute copy or order reciting contents of any
part of record of the action or proceeding destroved by fire or

calamity.
COMMENT: No change.
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§§ 1953e - 1953h. Uniform Business Records as Evidence Act.,
COMMENT: Superseded by 63 (13). Repeal.

§§ 19531 - 1953k. The Uniform Photographic Copies of Business

and Public Records as Evidence Act.

COMMENT: This Act provides for photographic proof of a writing
only when the writing itself would be admissible {"reproduction;
when satisfactorily identified, is as admissible in evidence as
the original itself.™) The Act itself does not; therefore; create
any exception to the Hearsay Rule (except that conceivably "satis-
factorily identified" may involve hearsay.)

These sections should be left intact. That they are com-
patible with the URE hearsay provisions is suggested by the fact
that URE Rule 72 is the substance of the Uniform Act.

§ 1954. Admissibility of Real Evidence.
COMMENT: No change.

8§ 1957 ~ 1962. Various provisions in re inferences and

presumptions.
COMMENT: No change.
§ 1963. The 40 statutory disputable presumptions.

COMMENT: I find no hearsay problems here., No change.
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§ 1967. Indispensable evidence defined.
COMMENT: No change.

§ 1968, Proof requisite for perjury.
COMMENT: MNo change,

$§ 1972 - 1974. Statute of Frauds.
COMMENT s Eo change,

§§ 1980.,1 ~ 1980.7. Uniform Act on Blood Tests to Determine

Paternity.

COMMENT: No change.

§§ 1981 - 1983, Various provisions in re Burden of Proof.
COMMENT: No change.

§8§ 1985 - 1997. Various provisions in re subpoenas.
COMMENT: No change.

§8 2002 - 2006. Affidavit, Deposition, Oral Examination

defined.
COMMENT: No change.
§¢ 2009 - 2015. Use of Affidavits.

COMMENT: HNo change. Continued in force by our 63 (2),
-31-
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5§ 2016 - 2035. The 1957 Discovery Act.

COMMENT s

Query: Should § 2016 (d) be amended to make cross

reference to our 63 (37) 7

Query also: Should 63 (7) be amended to make it

subject to § 2033 (b)?

6§ 2042 - 2047.

witness is testifying; direct and cross-examination defined;

leading questions.

COMMENT s

COMMENT 5
Repeal.

§ 2048.

COMMENT

N¢ change.

§ 2047. WA witness is allowed to refresh his
memory respecting a fact, by anything written
by himself, or under his direction, at the time
when the fact occurred, or immediately there-
after, or at any other time when the fact was
fresh in his memory, and he knew that the same
was correctly stated in the writing. But in
such case the writing must be produced, and may
be seen by the adverse party, who may, if he
choose, cross-examine the witness upon it, and
may read it to the jury. So, also, a witness
may testify from such a writing, though he re-
tain no recollection of the particular facts,
but such evidence must be received with caution.

The second sentence is superseded by our 63 (1) .

Scope of cross-examination.

No change.

§ 2049, "The party producing a witness is not
allowed to impeach his credit by evidence of
bad character, but he may contradict him by

-32-
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cther evidence, and mav also show that he has

made at other times statements inconsistent

with his present testimony, as provided in

Section 2052."
COMMENT: We want to make sure that the substantive evidence
provision of our 63 (1) is given effect. Therefore, it vould
be well to amend § 2049 by inserting the following after the
word "show:™  "hoth as impeaching the witness and as suwistan-

tive evidence of the facts recited.™

§ 2050. Re~examination of witness.

COMMEMT: No change.

§ 2051. Various methods of impeaching a witt.ess.
COMMENT: Mo change.

§ 2052, A witness may also be impsached by
evidence that he has made, at other times,
statements inconsistent with his pr :;sent tes-
timony: but before this can be done the statements
must be related to him with the circumstances of
times, places, and persons present, and he must

be asked whether he made such statements, and if
so, allowed to explain them. If the statements

be in writing, they must be shown tc¢ the witness
before any question is put to him co1wcerning them.”

COMMENT: For reasons stated under § 2049, suggest adding before

first semi~colon: "and such statements'shall L2 received as sub-

stance evidence,"
§ 2053. Evidence of good character.

COMMENT: No change.
-33-
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§ 2054,
COMMENT:
§ 2055,
COMMENT:
§ 2056,
COMMENT:
§ 2061.
COMMENT :
§§ 2064
COMMENT ;
§§ 2074
COMMENT :
§§ 2093

COMMENT s

Inspection of writings.
No change.

Calling adversary as if under cross-examination.

No change.

Non-responsive answers.
No change.

Instructing jJury on effect of evidence.
No change, |

- 2070. Rights and Duties of Witnesses.
No change.

-~ 2079. Evidence in particular cases,
No change,

- 2097. Administration of Oaths and Affirmations.
No change.

§ 2101. MAll questions of fact, where the trial

is by Jury, other than those mentioned in the next
section, are t¢6 be decided by the jury, and all
evidence thereon is to be addressed toc them, except
when otherwise provided by this Code."™

§ 2102. ™All questions of law, including the
admissibility of testimony, the facts preliminary
to such admission, and the construction of statutes

=34
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COMMENT:

and other writings, and other rules of
evidence, are to be decided by the court,
and all discussions of law addressed to

it. Whenever the knowledge of the cowrt is,
by this Code, made evidence of a fact, the
court is to declare such knowledge to the
jury, who are bound to accept it.®

Whether we change § 2102 depends upon what, if any-

thing, is done with my proposed amsndment to URE Rule 8.

§ 2103,

Code provisions re evidence in jury trials apaly to :

trial by court or referee.

COMMENT

No change.

Respectfully submitted,

Professor James H. Chixdbourn

E
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Date of Meeting: September 5-6, 1958
Date of Memo: August 21, 1958

Memcrandum to Lew Revision (ommissicon

Subject: Study No. 3% - Uniform Rule of Evidence:
Substitutes for Subdivisions (15) and (16)
of Rule 63

The Commission considered subdivisions (15) snd {16) of Rule .63
at its Januery, 1958, meebing. The minutes thereof diseloss that
the two subdivisions were not epproved and that "The taff was directed
o redraft subdivisions {15) and (16) to embody the substance of Section
1920 of the Code of Civil Procedure and to submit the redraft to the

Commission for its considerstion . . . . "

SUBDIVISION {15), RULE 63

The staff's understending is that the Comnission's intention is to
substitute for Subdivieion (15) of Rule 63 a provision which will sub-
stantially restate the present Californis law with respect to the ad-
missibility of official entries, records, reports end documents as evid-
ence of facts they state. Would a provision incorporating "the substance
of Section 1920" adequately state this law? We conclude that it would

-1 -
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Tacts stated or recorded therein
The reasons for these proposed departures from the language of
present Section 1920 are as follows:

1. Substitution of "Writings, including
maps, cherts and the like, made or
yrepered in the performence of his
duty" for "Rutries in public or other

officigl boaks or records"”

As 1s stated above "Entries in public or other official bocks
or recarfi¥is a term susceptible of very narrow interpretation. For
example, Wigmore defines a "record” as a single volume or file contain-
in a series of homogeneocus statements recorded by entries made more or
less regulsrly.l The present Californis law relating to the admiss-
ib1lity of officiel writings is nct so restrictive., In the first place,
the language of Section 1926 of the Code of Civil Procedure must be
taken into account in this connection:
1926, An entry made by an officer, or board of officers,
or under the directicn and in the presence of .either, in the course
of official quty, is prima facie evidence of the facta stated in
such entry.
This sectlon omits reference to "public off other offieial books or
recoe:ﬁ,s.“a

A more igportant reason for departing from the language “Entries
in public or other official bocks or records" is thet the California

-3 -
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courts have frequently dene so, in effect, in determinging the ad-
miasibllity of official writings. For exemple, s district court of
appeal admitted a United States Coast and Geodetic Survey chart in
cne case under Sections 1920 and 19263 and other maps and plats have
been admitted.h A notation on a roster card in a civil service comm-

5 and a bank examiner's report6 have alsc been admitted.

igsion file
Moreover, there i1s no case holding that there must be a statutory re-
quirement that a record be kept to make it admissible and scme decisions
have admitted records which were fairly clearly not required to be

kept.? These cases suggest that the broader language proposed above

should be substituted for the present language of Section 1920 if the

law actually applied by California courts at the present time is to

be resta.ted..a Two safhgustrds sgainst unlimited admissibility of

written material found in public offices are provided our proposed
gubstitute for Subdivision (15) of Rule 63: (1) the writing must

be made or prepared in the performence of duty and (B) 1t is admiesible only
to prove the facts stated therein, as distinguished fram conclusions

or opinions. (See further comment below on the second point.)

2., Substitution of "by & public officer
or employee" for "by a public officer of

this State."
Two comnents may bLe made concerning this propoeal:

A. The proposed substitution recognizes that neither "Entries
- 4 -

MJIN 0119




in public or othor official bocks or records” nor "™Writings, including
maps, charts anﬂrthe like" are apt to be made or prepared personally
by a public officer as distinguished from s public -employee serving
wider him, This fact seems to be recognized in part by Code of Civil
Procedure Section 1926, quoted above, which makes admissible, inter alia,
an entry made under the direction and in the presence of an officer or
bosrd of officers. Walle Section 1926 recognizes that the public officer
need not bte the scrivener, it literally reguiies that the "entry” be one made
both under“his direction and in his presence. Even this restriction has
not been uwniformly enforced by our courts, however, in determining the
admiesibility of official writings wnder Sections 1920 and 1926. There
is, for example, no indication in the opinions holding admissible maps
and plats that they were prepared either by a “public officer” person-
ally or under the direction and in his presence of such an officer.
Bor does elther of these 1imi£ations seem necegsary, given the twin safe-
guards that the writing be made by a public employee in the performance
of hig duty end that it be admissible only to prove facts as distinguished
from cpinions and conclusions.

B. fficial writings ctherwise admissible are not excluded mere-

1y because . they were not made by & public officer "of this State.®
Section 1926 containg no such limitstion and ncne has been app}:l.ed by
our courte in determining the admissidility of official writings, at
least insofar as the United States is concemeﬂ.g Nor does there sppear

to be any retional basis for distinguishing between writings prepared

-5 - ]
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by California officers and employees and those prepared by their
counterparts in other states or countries.

3. Omission of "or by another person in the
performance of a duty specially enjolned
by law™

The meaning of this lenguage is not entirely clear and it has
never been authoritatively interpreted by owr courts, One possibility
ie that these words meke admissible entrieg made by public employees in
the performance of official duty; if so, they are made uxmecEmsery vy
the eddition of the words "employee" in proposed Subdivision (15).
Arother possibility is thet this langusge makes admissible certain
types of quasi-offficiel reports or writings prepared Ly persons who
are neither public officers nor public employees; if so, this subject
is covered by our proposed substitute for.Su'bdivision {16) of Rule 63,
infra.

4, Substitution of "to prove the facts
stated or recorded therein" for “prims
facie evidence of the facts stated
therein”

Two comments are in corder here:

A. Under the various subdivisions of Rule 63 extrajudicial
utterances or writings are made admissible to prove matters which they
state or record. Under none of them is the welght to be given the
evidence thus edmitted specified. Consistently with this geuneral

- 6 -

MJN 0121




~ | D

approach Bubdivision (15) should be drafted to meke official writings
admisgible to prove facts rather than as "prima facie evidence"
thereof, which would appear to create e presumption that the fact
exists.

B. The critical language here is "the facts stated or recorded
therein.” It seems clear that the prinecipal problem with any ex-
ception to the hearsay rule which pakes officisl writings admissible
is the danger of thus bringing before the trler of fact & public officer's
or employee's conclusione with respect to an ultimate fact -- e.g., &
fire marshail's statement as to the cause of a fire, a police officer's
report ae to whether someone was driving unlewfully, etc.m On the
other hand, there is much less ground for objection to making admisgsg.-
ible a report recording the fact that an act was done or that a phys-
ical fact was obgerved by & public officer in the course of perform-
ing his duty, when the report itself is one made in the regular course
of official duty.

It must be acknowledged, of course, that the difference between
a "fact" and a "conclusion" or an "opinion" is not always readily
apparent and that difficult questicms end even inconsistent rulings
are apt to ariee under the language proposed. But if it is made
clear from the language used in drafting a substitute for Subdivision
{15) and from the Law Revision Commission's official comment thereon
that this distinction is intended to be taken it seems reascnably
1likely thet mest courte dealing with specific questions will reach
essentially sound and fair decisions. Certainly no more discretion is com-
mitted to the Judge here than in many other of the Rules in general

- 7 -
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or meny other Subdivisions of Rule 63 in particular.

Relationship of Code of Civil Proce-
dure Section 1919 and Sections 1953e
to 1953h {Uniform Business Records
as Evidence Act) to proposed substi-
tute for Subdivision (15)

In considering the present Californie law with respect to the
edmisgibility of official writings mention should be mede of Code of
Civil Procedure Section 1918{6) end Sections 1953e to 1953h (the
Uniform Business Records as Evidence Act.)

Subsection 6 of Section 1918 provides:

1918. Menner of proving other officisl documents. Other
C official documents mey be proved, as follows:
* * *
(6) Documents of any other class in this State, by the
original or by a copy, certified by the legal keeper thereof...

This provision does not eppear on its fece to determine the ad-
missibility of documents but only to provide for their authentication.
Most of the cases which cite this sectlion sppear to have so regarded

11

it, While there is loose languege in a few opinions vhich would

appear to support the view that Section 1918(6) provides for the ad-

missibllity as well ass the suthentication of government d.a:)::umule.‘nt-.|a,:"2

1ts true relationship to Section 1920 appears to have been accurately
stetes People v. Alveal3 as follows: |
| Hed [the document] set forth a properly certified copy of

C the record it would at least have satisfied the method of proving
entries in an "official document" ("bv a copy, certified by the

- 8 -
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legal keeper thereof") sanctioned by supdivision 6 of section
1918 of the Code of Civil Procedure. The originsl "entries”

thus in evidence would then be "prima ficie evidence of the facts
stated” therein (Code Civ. Proc., §§ 1920 and 1926); hence,
prima facie evijence of the fact of service upon the defendent.

We heve asssumed; therefore, in drafiing a substitute for Sub-
division {15) that Section 1918 is not a part of the Californie lew

relating to the admissibility of official writings.

Code of Civil Procedure Sections 1963e to 1963h embody the
Uniform Business Records se Evidence Act, enacted in 1941, The Cal-
ifornie courts have held thet governmental records meeting the founda-
tional requirements of this "business records™ exception to the heargay
rule are admissible wder the Act.’® Since the Commission bas decided
t0 recommeng thet & restetement of Secticns 1932 to 1963h be adopted as
& substituie for Subdivision (13) of Rule 63, we have thought it un-
necegsary to take these sections into asccount in drafting Subdivision
(15), vhich provides for the admissibility of official writings. This
will mean, of course, that in the future as at present a document from
a government flle may be admissible urnder either the business records
exception to the hearsay rule {Subdivision (13) of Rule £3) or the
official writings exception (Subdivision {15)) or both. However, it
would seem to be preferable to draft the exceptions to Rule 63 in this
way rather than to undertake to exclude govermment records from Sub-
division {13} and then, in order to restate all of the present law
relating to the edmissibility of official documente, incorporate in
Subdivision (15) the substantial equivalent of the business records
rule for application to such documents. If this view is deemed per-
sugsive, it mey be desirable to meke it clear that this is what is

-9 -
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C being done by revising Subdivieion (6) of Rule 62 which defines the
application of Subdivision (13) of Rule 63 to read as follows:
{(6) "A business" as used in exception {13) shall ineclude
every kind of business, profession, occupation, calling, gov-
ernmental activity or operation of institutions, whether

carried on for profit or not.

SUBDIVISION (16), RULE 63

The Commisaion's directive to the staff relating to Subdivision
{16) was, in substence, to draft a substitute therefor which restates
existing law.

C Professor Chadbourn imterpreted Subdivision (16) to apply to
reports required to be f£iled in public offices by private citizens,
giving as examples birth, merrisge and death certificstes made and
filed by doctors, ministers, and undertakers. (See Memorandum on
Subdivision (15) and (16), pp. 8-9) The official coument of the
Comnissicners on Unifarm State Laws suggests that this is a proper
interpretation; 1%t states, however, that the exception 1s not con-
fined to these particuler exsmples but applies to all reports filed by
private persons "...whose business or profession requires action in
matters usually made the subject of vital statistics and health
regulations, and who are under a duty to meke mand file reports of
specified acts, events or conditions.”

On its face, however, Subdivision {16) appears to be broader than

C either the Comnisaioners' comment or Profegsor Chedbourn's memorandum

- 10 -
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suggests in at least two respects: (1) it is broad enough to em-
brace various reports filed by public officers end employees, thus
overlapping Subdivision (15) in part, for many reports by such perscns
would come within the literal langusge of Subdivision (16)}: “report
or Finding of fact...[when] the meker was authorized by statute to per-
form, to the exclusion of other persons, the functiona reflected in
the writing, end was required by statute to file in a designated public
office a written report relating to the performance of such functions,..”
(2) there is nothing in the language of Subdivieion (16) which con-
fines its spplication to reports which relate to "vitsl statistics”
as is suggested by the Coammissionerts commenta.

However this may be, it seems clear +that any yprovision which
is substituted for Subdivision (16) should be limited to reports
filed by private citizens since the admissibility of writings prepared
by public officers end emplayees is covered by our proposed substitute
for Subdivision (15), swpra. Professor Chadbourn i'eports that if Sub-
division (16) as it appeers in the Uniform Rules of Evidence were
sdopted in this State it would meke admissible only those records
vhich are presently edmissible under Health and Safety Code Section
10577 whick provides:

10577. Any birth, fetal death, deeth or marriage record
which was registered within a period of one year from the date of
the event wmder the provisions of this division, or eny copy of
such record or part thereof, properly certified by the Stste
Registrar, locel registrer, or county recorder, ie prima facie
evidence in all courts and pilaces of the facte stated therein.

Section 10577 appears to be the only existing provision of Cglifornia

law making reports filed in public offices by private citizens admissible
- 11 - '
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*
in evidence, It would sppear, therefore, that the Commission’s

ingtruction to the staff can best be carried out by substltuting for
Subdivision (16) of the Uniform Rules of Evidence the following pro-
vision which incorporates the language of Section 10577 with such
modifications as are necessary to conform it to the general format
of Rule 63 and its several subdivisions:

(16) Subject to Rule 64, any birth, fetal death, death or

merriege record which was registered, pursuant to the pro-

vislons of Division 9 of the Heslth and Safety Clode,within
a period of one year from the date of the event umder-the

previpiong~-3f-Shig-divisien or any copy of such record or

part thereof, yroperly certified by the State Registrar, loecal

registrar, or county recorder, is-prima-fasie-evidenee-in-ail

eourke-and-plaass-of to prove the facts stated therein.

¥ In our discussion of Subdivision {15}, suprs, we noted that the

words “or by another person in the performance of a dubty specially

enjoined by lsw" ir C.C.P. § 1920 may bring same reports made by
private citigens within the pwrview of that Section. So far as

we have been sble to find this langusage has not been interpreted or

applied by any Californlia court. It seems doubtful, however, that

it does apply to private citizen's reports of the type here under
consideration, Section 1920 would wmeke sdmissible reports not
included within Health and Safety Code § 10577.

- 12 -
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FOCTNCOTES

1. [Need Wigmore citetion }

2. It sbould be noted, however, that Section 1926 seems to have
had 1little independent functlon. Only one case has been fourd which
cited it without mention of Section 1920: Boyer v Gelhaus, 19 Cal.
App. 320, 325, 125 Pac. $16, 918 {let Dist. 1912), Sections 1920
and 1926 are often cited together; thus, neerly half of the decisions
which have cited Section 1920 have alsc cited Section 1926: People
ex rel. Bd. of State Harbor Comm'rs v. Fairfield, 90 Cal. 186, 27
Pac. 199 (1891); Swamp Land Dist. Fo. 307 v. Gwymn, 70 Cal. 566,

12 Pac. 62 (1886); People v. Alves, 123 Cal. App. 24 735, 267 P. 24
859 (1st Dist. 1954); Reisman v. Los Angeles City School Dist., 123
Cel. App. 24 k93, 267 P. 24 36 (24 Dist. 1954); Pruett v. Buwrr,

116 cal. App. 24 188, 257 P. 24 690 (ith Dist. 1953); La Prade v.
Deparment of Weter and Pover, 146 P. 24 487, Y92 (D.C.A. 2 Dist.
1944); Galbreath v. Dingley, 43 Cal. App. 24 330, 110 P. 24 697
(4th Dist. 19%1); Lusardi v. Prukop, 116 Cal. App. 506, 2 P. 24 870
(1st Dist. 1931); McFayden v. Town of Calistoga, Th Cal. App. 379,
240 Pec. 523 (33 Dist. 1925); Oakland v. Wheeler, 34 Cal. App. kh2,
168 Pac. 23 {1st Dist. 1917); Weaterman v. Cleland, 12 Cal. App. 63,
106 Pec., 606 (33 Dist 1909); People ex rel, Hardacre v, Davidson, 2
Cal. App. 100, 83 Pac, 161 (34 Dist. 1505)., In none of these cases
wae any attempt made to distinguish between the two sections.

3. Oskland v. Wheeler, 34 Cal. App. 442, 168 Pac. 23 (1st Dist.
1917).
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Footnotes - 2

k. Southern Pac. Land Co. v. Meserve, 186 Cal. 157, 198 Pac.
1055 (1921) (0ld survey map from goverrment records: no citation to
relevant sections); Burk v. Howe, 171 Cal. 242, 152 Pac. 43k (1915)
(govermment map: no citation to releveant secticms); Hobinson v.
Forrest, 29 Cal, 317 (1865) (plat of swrvey of township, used to show
location of lines only); Gates v. Kieff, 7 Cal. 12k (1857) (map made
by county surveyor and deputy). But & map not officially made was
excluded. Rose v, Davis, 11 Cal. 133 {1858).

5. FKilsson v. State Personnel Board, 25 Cal. App. 24 699, 78 P.
2a 467 (34 Dist. 1938) (sec. 1920).

6. Richardson v, Michel, 45 Cal. App. 24 188, 113 P. 24 916
(4th Dist. 1941) (report termed sufficiently connected wp"; no
citation to relevant sections), |

7. Hesser v. Rowley, 139 Gil. 410, 73 Pac. 156 (1903) (apparently
goes off on agency theory of retification and estoppel; no cite to
relevant sections).

8. It must be ecknowledged, however, that there are some more
restrictive decisions on the books. Thus couwrts have excluded memo-
rande from a state agency to private person, Pruett v. Burr, 118
Cal. App. 24 188, 257 P. éﬂ 690 (4th Dist. 1953) (held "not public
records" under C. C. P. §§ 1918, 1920, 1926, 1953f), letters, Los
Angeles v, Watterson, 8 Cel. App. 24 331, 48 P, 24
87 (Lth Dist. 1935) (insufficient foumdation; no citaticn to rele-
vant sections), end medical reports not deemed to be "of public
record”, Fritz v. Metropoliten Life Ins. Co., 50 Cal. App. 24 570,
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Footnotes - 3

123 P. 24 622 {24 Dist, 1942) (report by government doctors to Federal
Veterans' Bureau; no citation to relevant sections).

9. Oakland v. Wheeler, 34 Cal. App. kb2, 168 Pac. 23 (lst Dist.
1917) (U. S. Coast and Geodetic Swrvey Chart admitted)

10, 8ee, excluding such writings, Hoel v. Los Angeles, 136 Cal.
App. 23 295, 288 p. 24 989 (24 Dist. 1955) (police accident report
"essentislly hearsay") Haxrigan v. Chaperon, 118 Cal. App. 24 167,
168, 257 P. 24 716, T17 (1st Dist. 1953) (fire inspector's report which
"comtains nothing more than & hearsay rumor based on information
from sn undisclosed source”). See slso McOowan v. los Angeles, 100
Cal. App. 24 386, 223 P. 24 B62 (24 Diet. 1950) ("blood mlcohol
determination” excluded for want of edequate foundational evidence
linking the report to the person from whom the blood sample was
allegedly taken),

But see, admitting official writings not appsrently based ocn
perscnal knowledge, People v. Gr\mﬂ.ell, 75 Cal. 301, 17 Pac. élk {1888)
{trenseript of testimony before s committing megistrate -- sec. 1920);
Nilssan v. Stete Personnel Board, 25 Cal. App. 24 699, T8 P. 24
67 (34 Dist. 1938) (nctation on civil sexvice roster card}; Oek-
l1snd v. Wheeler, 34 Cal. App. k42, 168 Pac. 23 (lst Dist. 1917)

{Comst end Geodetic Survey Chert -- secs. 1920, 1926).

11. In re Suith, 33 Cal. 2d T97, 205 P. 24 662 (1949); Hezard,
Gould and Co v. Roeenberg, 177 Cal. 295, 170 Pac, 612 {1918); Estate
of Baker, 176 ¢al. 430, 168 Pac. 881 (1937); .Wall v. Mines,130 Cal.
27, 62 Pac. 386 {1900); Gelvin v. Felmer, 113 Cel. 46, 45 Pac. 172

(1896); Merced Cowrty v. Fleming, 111 Cal, 46, 43
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Pac. 392 (1896); County of San Diego v. Seifert, 97 Cal. 594, 32
Pac. 6L (1893); Pruett v. Burr, 118 Cal. App. 24 188, 257 P. 2d 690
(th Dist. 1953); Pecple v. Sanmtos, 36 Cal. App. 24 599, 97 P. 24 1050
{3d Dist. 194C); People v, Wilson, 100 Cal. App. 397, 280 Pac. 137
(24 Dist. 1929); People v. Kuder, 98 Cal. App. 206, 276 Pec. 578 (24
Dist. 1929).

12. Vallejo & Northern R. R. v. Reed Orchard Co., 169 Cal. 545,
147 Pac. 238 {1915) (report of state agricultural society, used as
besis of en opinion of expert and thus perhaps distinguishable); People
v Hagar, 52 Cal. 171 {1877) (letter from register of land office to
Yole County recorder used to prove formation of swamp land district;
rerhaps distinguishable cn the ground that here dccument itself rather
than its content may have borne the evidentiary significance); In re
Halamuda, 85 Cal. App. 24 219, 192 P. 24 781 (kth Dist. 19i8) (report
of probation officer used to show pareats unfit to bhave custody of
child; perhaps distinguishable in the Jjuvenile hearing context under
Welfare and Institutions Code secs. 639, 640).

13. 123 Cel, App. 24 T35, 738, 267 P. 24 858, 861 (1st Dist. 195k).

14, Nichols v. McCoy, 38 Cal. 24 447, 240 P, 28 569 {1952) (re-
sults of blood tests entered in coromer's record; court epecifically
refused to decide whether sec. 1920 would also spply); Jensen v, Traders
& General Ins. Co., 1h1l C&l, App. 24 162, 296 P. 24 434 (1st Dist. 1956)
{postal receipts as evidence of mwailing); Fox v. Sau Francisco Unified
School Dist., 111 Cal. App. 24 885, 2h5 P. 2d 603 {1st Dist. 1952)
(principal's report on teacher's efficlency); Holder v. Key System,
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_ Fooctnotes -5
88 cal. App. 2d 925, 260 P. 24 98 (1Lst Dist, 1948} (letters to and
fram officers of a public utilities commission): Brown v. County of
Los Angeles, 77 Cal. App. 2d 81k, 176 P. 24 753 {2a Dist. 19%7) (account
of indigents with county).
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(:' . Date of Meeting: October 8, 1958
Date of Memo: September 23, 1958

Memorandum to Members of California lLaw Revision Coammission
and of State Bar Committee to Consider Uniform Rules of Evidence.

Re: Matters for Discussion at Joint Meeting

Attached are : (1) a copy of the portion of the minutes of
the Law Revision Commission's meeting of September 6, 1958, which
reports action taken on the Uniform Rules of Evidence; {2} an
up-to~date Summary of Action taken by the Commission and the State
Bar Conmittee on the Rules and parts thereof relating to heresay.
What is shown in the Summary may be stated as follows:

1. The Commission and the State Bar Committee are now in
complete agreement on li Rules or parts thereof relating to heresay:

Rule 63 (Opening Paragraph}

Rule 63, Subdivisions {5% (22;
(8 (23

{11} {25)

{17 {26)

{18 (27;

19) (28

Rule 66
2. Both groups are also in agreement in principle on 8
additional Rules or parts thereof but there is as to these not yet

complete agreement as to the form which the provision should take:

Rule 63, Subdivisions (2) (13)
(3} (14)
(7; {24)
(9 (29}
-1~

MJN 0133 |




v

3. There is some disagreement in principle between the two
groups as to 5 Rules or parts thereof:

Rule 63; Subdivisions {1 (10
%zf (20

As to all of these the Commission has made proposals at its
meetings of July 19 and September 6 which it is hoped will be
acceptable to the State Bar Committee. It is believed that none
of thesa proposals has yet been considered by either Section of
the Committee.

Finally, there are 9 Rules or parts thereof which fbr one
reason or another do not fall into any of the foregoing categories,
In the case of several of these, as is shown; sogme person or group
has been assigned the responsibility of making a report and
recommendation at the time of the October meeting:

Rule 62 (Commission staff and Research
Consultant to file reports)

Rule 63 {12) (Messrs. Barker, Kaus, Kadison and
Selvin to file report)

Rule 63 (15) (Commission staff report enclosed to
State Bar Coamittee members)

Rule 63 (16} (Commission staff report snclosed to
State Bar Committee members)

Rule 63 {21) (Messrs, Hayes and Patton to file
report)

Rule 63 {30) (Messrs. Hayes, Hoberg, Kaus and
Selvin to file report)

Rule 63 (31) (Messrs. Hayes, Hoberg, Kaus and
Selvin to file report,

Rule 64

MJN 0134,




Rule 65

(Messrs. Baker and Patton to
file report)

Respectfully submitted,

John R. Mc Donough, Jr.
Executive Secretary
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September 29, 1958

MEMORANDUM

Submitted by
Prof. James H. Chadbourne

SUBJECT: WHETHER RULES WHICH DISQUALIFY
CERTAIN PERSONS AS WITNESSES
A1S0 DISQUALIFY HEARSAY
DECLARANTS

(Rule 62(7))
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5, The Dead Zian Statute (C.C.P. § 1878 (3)).

in this study we do not consider the rule réqﬁiring 2 witness
to possess direct knowledge (C.C.P. § 1845) or the Opinion Rule.
Hence we do not discuss whether (for example) a party's admission
must be based on first hand knowledge, whether a declaration
against the interest of a declarant must be so based, whether
a2 dying declaration stating declarant's "conclueion"-is
inadmissible, etc. The bearing of the Knowledge and Opinion
rules upon varlous hearsay exceptions has been treated in
mexoranda dealing with those exceptions and will not be considered
herein, Our concern at this point is rather with the appiicability
to hearsay declarants of the five rules stated above.

The Prbhlan in General
There i8 n0 overall categorical answer to the queskion under
1nvestigatioh because, as McCormick tells us (licCormick, p. 505):
"The application of the standards of c&mpetency of
witnesses to declarants whose statements are
offered in evidence under the various hearaay
exceptions hasg never been worked out comprehensively
by the courts ., , M
Ve can perhaps best summarize what little law there is by

considering the problem seriatim with reference to each of the

- peveral exceptions to the hearsay rule which are indicated by

the ensuing titles.

Dying Declarations
Insanity and Infancy. Vigmore (§ 1445) states that "In

general, for testimonial qualifications, the rules to be applied
{to dying declarants] are no more and no less than the ordinary

2
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" ones , . . for the qualifications of other witnespes." Therefore

"if the declarant would have been disqualified to take the stand,
by reason of infancy [or] insanity . . . his extrajudicial [dying
declaration] must also be inadmissible" . Dicta in two California
cases are in accord (People v. Sanchez, 24 C. 17 at 268 (1864);
People v. Dellen, 21 C.A. 770 at 781 (1913)), -

Dead lan Statute. Since dying declarations are admissible

only in homicide cases and since the Dead linn Statute applies
only in certain civil cases, wo do not have any questiﬁn of the
applicability of the Dead Man Statute to declarants of dying |
declarations. | ' . | §
Spouse Rule, P,C. § 1322 provides in part as follows:
"Neither husband nor wife is a competent witness for or against
the other in a criminal action or proceeding to which one [is
partyl, except with the consent of both or in case of criminal
actioﬁs or proceedings for & crime committed by one against the
person . . . of the other . . ." Dying declarations are
admissible only in homicide cases and, furthermdre, only the
victim's declarations are covered by the exception. It follows
that we have the question of applying the Bpouse Rule to the
declarant of g dying declaration only when one spouse is chgrged
with homicide of the other and the other's dying declaration is
offered. Such cage is a "criminal action" for "a crime committed
by one againet the person of the other" {(quotes from P.C. § 1322),
Ead the crime been attempted murder and had the attacked spouse ‘
survived lhie or she would have been a éompetent witness under the
exception in § 1322. It would seem therefore that where the charge
is homicide this should be regarded as n case where the declarant,
3
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if alive, would have been a competent witness and the dying

insofiar as the controlling factor is the notion that the rules

. declaration should be received either for or against defendant

for witnesses apply to declarants,

Depositions and Former Testimony

The problen oi_witnaas-coﬁbetency rules as applicable to

Case 1.

COMMENT :

~.of hypothetical cases,

Action of People v. D. At the preliminary
¥ testifies for the prosecution. VW is
then sane. Prior to the trial W becomes
insane and remains so during the trial.

At the trial the People offer a transcript
of W's testimony at the preliminary. D's
objection_overruled.

in general competency rules apply td former
witnesses and deponents (Wigmore § 479).
In general the cdmpetency of the former
witness or deponent is judged as of ther
time that the former testimony was given
or the deposition was taken (Wigmore § 483
(3)). In our case VW, being sane at the
time the former testimony was given, the
transcript thereof is admissible. 43 C.A,
2d 238, Undoubtedly the same result would

" follow in case of a deponent who was sane

at the time his deposition was taken but who
is ineane at the time the deposition is
4

- deponents and former witnesses can best be brought out by a series
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offered, though, as explained in the
appended footnote, C.C.P. § 2016 (e)
is confusingly phrased.*

Case 2: Action of P, v, B, P takes Vi's
deposition. 1 1s then insane, Prior
to the trial W recovers sanity but
leaves the State, At the trial P offers
the deposition. D objects on the ground
of W's insanity at the time of the
deposition. Sustained.

COMMENT: Again competency rules in general apply
to deponents (Wigmore § 4792) and again
competency 1s usually judged as of the
time of the deposition (Vigmore § 483
(3)). Again, however, C.C.P. § 2018 (e)
is confusingly phrased, as explained in the
appended footnote, **

Case 3: Action of People v. D upon a charge pf
forgery. The People call D's wife. She
testifies without objection. D also
testifies. Now D is charged with having
comnitted perjury in the first case. In
the perjury trial tlhe People call D's wife.
D's objection on the ground of P.C, § 1322
is sustained, The People then ofler the
transcript of the wife's testimony in the
forgery case. No objection by D; iramscript
admissible, If, however, D had objected to

S
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the transcript on the ground of P.C.

§ 1322 the transcript would probably have
been inadmissible,

Authority for the suggested rulings is
the opinion of the Supreme Court denyling
a hearing in People v. Chadwick, 4 C.A,
63, 75 (1908), In that case D did not
object to his wife's testimony at the
first trial or to the transcript of such
testimony at the second trial (he did,
however, object to the proposed testinony
of the wife at the second trial), In

‘affirming D's conviction the District

Court of Appeal did not use the rationale
of waliver of objection to the transcript
ty fatlure to object. Rather the Court
stated and apparently rested its decision
upon the following hroasd generalization:

"The. provisions of the code (Code Civ.
Proc,, sec. 1881 [1]; Pen. Code, sec.
1322) prohibiting a husband or a wife
from being examined as a witness for
or against the other, except with the
conseat of both, does not preclude the
people, in a crimipal proceeding against
elther of the spouses, from proving the
statements or declarations of the other
(if otherwise admissible) by the testi-
mony of & witness who heard them. The
code merely makes elther spouse incom-
potent a8 a witness in an action or
proceeding against the other, but does
not render thelr statements elsewhere
given privileged against being shown by
competent testimony.”
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This generalization is in marked contrast
to Wigmoée's proposition to the effect
that "it would seem that hearsay declara-~
tions by the wife or husband, such as

. would ordinariiy be receivable under some

exception to the Hearsay Rule, should be
excluded when offered against the other
spouse (Wigmore § 2233). Furthermore

the genéralization seeﬁs to be disapproved
by the following statement of the Supreme
Court in the opinion of that Court denying
a hearing: '

"If the decision of the district court
of appeal was intended to declare, as
the defendant insists that it does,
that when, upon the trial of a case,
the wife of the defendant has testified
against him without objection by hinm,
her testimony then given may, in all
cases, be read against him, over his
objection, upon another trial of that
or any other charge against him, we do
not approve of that portion of it. No
such gquestion was necessarily involved
in the case. The affirmance of the
Judgment, so far as the reading of such
testimony is concerned, was justified by
the fact that upon the trial of the
forgery charge the defendant made no
objection to the testimony of Norinee
Schnelder against him, and that upon
the trial of the perjury caca, resulting
in the judgment appealed from, he did
not object to the reading of the
:e:timgny given by her upon the other

ria

Nevertheless at least one commentator (Hines,

Privileged Testimony of Eusband and Vife in

California, 12 Calif, L.BRev. 390, 394 (1931))

and two subsequent Californis cases
7
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seemingly overlook the Supreme Colirt's
opinion and suggest that the DCA general-
ization is the law of this State (First
National Bankk v, De lioulin, 56 C.A, 313,

323 (1922); People v. Penk, 66 C.A, 2d
894, 906 (1944). If this view is accepted
the spousé rule is inapplicable to former
testimony, to excited utterances (res
gestae) etc. We shall therefore have
occasibn to make further reference to

this view and to the opposing Wigmofe

view as the studyrproceeds.

It 1s perhaps worth noting that under
the Vigmore view that the Spouse Rule
does apply to hearsay declarations,
the tiine as of which the dis~
qualificatioﬁ is operative or inoperative
is the time when tﬁe hearsay declarstion
is offered, not the time when made
(Vigmore § 2237 (3) and footmote 6
‘thereto). It follows that under this
view 2 man could suppress the hearsay
declaration of a woman (otherwise
adnissible against him).by narrying
tbe woman (unless, of course, the case
is onc cf the eXceptional cases stated

in CIC.P. § 1881 (1) oY PQCi 5 1322).

8
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Case 4:

Finally it is perhaps worth noting
that in the case of former testimony
most objections which could have been
made when the testimony was first
given may be withheld at that point

and be successfully advanced for the

first time when evidence of the testimony

1s offered at the second trial (lcCormick
§ 236), Under the SupremeAGourt's opinion
in Chadwick this, of course, is true of
the P.C, § 1322 objection,

A sueg B for money judgment for goods and
services allegedly supplied by A to B,

A testifies in support of his claim and

is cross-examined by B, Mistrial. Before
the action is reached for re-trial A dies
and ﬁis administrator is substituted as
party plaintiff; B also dies and his
administrator is substituted as party
defendant, Upon the re-trial plaintiff
offers a transcript of A's testimony. D
objects on the ground of the Dead ilan
Statute (C.C.P. § 1879 (3)). Query as

to the ruling.

This problem has arisen in other juris-
dictions and fhe decisions are in conflict

(Wigmore § 1409, footnotes 2 - 4). No

9

MJIN 0144




Y

()

apposite California case has been
found, The better view, it would geem,
is that the transcript is admissible.
At the time A testified B was alive.
Therefore the dangers against which
the Dead llan Statute is supposed to be
the safeguard (temptation to perjury

because of death of B) were simply non-

existent, If B had been dead at the

time A testified the situation would be
entirely different. In other words the
disqualification of the Dead lMan Statute

probably applies to deponents and former

witnesses but probably the disqualification

is judged as of the time the deposition

or former testimony is given. Compare

Case 3 1n this regard.

(1) Infancy-insanity disqualification

_ applies to deponent's and former
witnesses, qualification being
Judged as of time deposition is
taken or former testimony is given.

(2) Spouse Rule probably applies,
qualification being judged as of
time deposition or former testimony

is offered,

10
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(3) Dead Man Rule probably applies and, if
so, (hopefully qualification is judged
as of time deposition is talen or

former testimony is given,

Declarations Against Interest

Ve find no case or other authority discussing our problem
in connection with this exception., The elements of the exception
themselves probably embrace at least maturity-sanity competency
requisites, That is, a child t06 young to testify is too ydung -
to speak consdiouslr against his interest. So, too, of a 1loon
too daft to testify. Thus the proponent of a declaration against
interest probably must show that his declarant possesged minimal
maturity-sanify competence to tesfify in order to show fhat the
declaration was against interest. Vhat is2 said above under Cases
3 and 4 is gérnane to the question of Spouse Rule and Dead lan
Statute di;qualificﬁtion of declarants of declarations against
lnterest, assuming the pioblam could conceivably arise - a doubtful

assumption, it seens.

Bxclted Utterances (Res Gestﬁe)

Infancy, WVigmore's position is that the disqualification
for infancy does not and should not exciude a child's excited
utterance otherwise admissible. Bis reasoning is that the
principle of the excited utterance exception "obviates the usual
sources of untrustworthiness in children's testimony"” and "further-
more the orthodox rules for children's testimony are not in them-

selves meritorious"'(ﬁlgmore § 175 (11)). 1lcCormick concedes

11
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that "it is held that evidence of spontaneous declarations of
infants is admissible despite the incompetency of the child as
a witness" (licCormick p. 582). However, he doubts the wisdom
of 80 holding because, he says, "as to the qualification of
mental capacity as applied to youngrchildren + o » in its modern
form of a mere requirement that the witness must only possess
such minimum capacity to observe, remember and narrate the facts
as will enable him to give some aid to the trier, it would seem
sensible to apply that standard to the out~of-court declarant .
e o o' (McCormick p. 505). 'Néither author cites any California
case on the point and none has been found.

Insanity. Wigmore thinks that the "disqualification of
insanity should probably be treated for the present purpose iike
that of infancy" (Uigmore § 1751 (4), citing a Texas case for
this view)., licCormick cites the same Texas case as indicating
tha current rule which he, however, questions on the same basis
(stated above)} on which he guestions the infancy rule (licCormick
p. 582 and p. 505). )

Spouse Rule, Vigmore's position is: 'it would seem that
hearsay declaratidns by the wife or husband, such as would
ordinarily be receivable under some exception to the Hearsay Rule,
should be excluded when offered against the other spouse
(igmore § 2233), the qualification of the declarant spouse being
judged as of the time the declaration is offered in evidence
rather than as of the time the declaration was made (Wigmore
§ 2237 (3)). '

12
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HcCormick states the rule to be that an excited declaration
is admissible even when "made by the husband or wife of the
accused in & criminal case" (p. 582), He cites, however, only
one Texas case and makes no reference to Vilgmore's view or to
the authorities cited h& Vigmore supporting that view.

As indicated above under Case 3, a broad generalization in
the California Chadwick case is opposed to the Wigmore view but
is of doubtful wvalidity. '

Dead lian Statute. Suppose P sues K's.administrator for
danages for alleged injuries allegedly inflicted upon P by X's

alleged negligence. P coffers evidence of P's excited utterance
made right after the accident. D objects on the basis of the Dead
Man Statute. Query as to the ruling. IXn view of the rationale

of the Dead ian Statute (fear of perjury motivated by interest)

it seems that D's objection should be overruled on the basis.tﬁat
P's excitement and the resulting spontaneity of his statement
override the interest-factor. (See by analogy Vigmore § 1751 (3)
and Case 4 supra,) o

Admigsions

Infancy and Ipsanity. Wigmore's position is as follows
(5 1053): |

"A primary use and efiect of an admigsion is to
discredit a party's claim by exhibiting his
inconsistent other utterances . . . It is there-
fore immaterial whether these other utterances
would have been landependently receivable as the
teatimony of a qualified witness. It is their
inconsistency with the party's present claim that
glves them logical force. . . .«

13
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"On the same principle, the admissions of an infant
party would be receivable, Theoretically, e
admissions of a lunatic party would stand upon the
same footing, although the weight to be given them
might be ‘nil*,"

BeCormick's position is as follows (§ 240):

"In so far a8 outmoded testimonial restrictions still
survive, such as disqualification for conviction of
crime, marital disqualification, and the test of
ability to understand the obligation of an oath as
applied to emall children, it seems that these
requirements should not in general be sxtended to
aearsay declarants nor in particular to admnisasions.
But ag to the qualification of mental capacity as
applied to young children and insane persons, in its
modern form of a mere requirement that the witness
must only possess such minimum capacity to observe,
remenber and narreate the facts as will enable him
to give some aid to the trier, it would seem seasible
to apply that standard to the out-of-court declarant
and the pariy making admissions, If it does not
appear that this minimum: capacity was wanting, then
the immaturity or insanity of the declarant would
only affect the credibility of the admission or
other declaration. And so of intoxication, hysteria
and similar temporary derangements, If the party
making the admission, or other declarant, was not
ehown to be incapable of making any rational state-
ment, his intoxication or other derangement would be
consldered only as affecting the credibility of the
statement,.”

In oui opinion MceCormick's poeition is preferable to Wigmore's.
An admission is substantive evidence, whether made in or out of
court, If the admitter when making his out of court statement is
so young or s0 insane that he could not have been heard in court
at that time, we think that his out of court statement should be
excluded, This seems to be the rule when the admission is in the
form of a confession by defendant in 2 criminal cass (People v.
1sby, 30°C.2d 879), It.should, ve Submit, be the rule with

reference to all admissions.

14
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Spouse Rule. Usually & third person's out-of-court statement

is hearsay as to a party and is not, of course, admissibile
against the party 2s his admission. If the party is a husband
and the out~of~-court declarant is his iife what has jJust been
said is equally applicable. It follows that the situations are
very few in which the wife's out-of-court statement could be
regarded as the husband's admission and there is little occasion
therefore tc consider whether the wife-against~-husband dis-
qualification applies to out-of-court declarations constituting
adnissions (Vigmore § 2232). A few such situations, however, do
arise under C.C.P. § 1870, subdivisions (5) and (8) which provide
as follows: _

"5, After proof of a partnership or agency, the act

or declaration of a partner or agent of the party,

within the Bcope of the partnership or agency, and

during its existence [is admissible]. The same

rule applies to the act or declaration of a joint

owner, Joint debtor, or other perszon jointly

interested with the party;

6, After proof of a comspiracy, the act or

declaration of a conspirator against his co-~

conspirator, and relating to the conspiracy [is

admissible];"
Vhat if the declarant in such cases is wife of the party? It
would seem that the § 1370 rules should override the Spouse
Rule (Wigmore § 2232 (1)). Under our decisions it seems clear
that this is so insofar as the joint interest principle of § 1870
(5) is concerned.{(¥ilcex v. Derry, 32 C.2d 189). Possibly it is

not so insofar as the agency principle of that section is concerned

(Ayres v. Wright, 103 C.A. 610), f
| A superficially similar'ptoblam is presented by C.C.P. § 1870
(3) which is as follows:

- 15
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"3. An act or declaration of another, in the presence

and within the observation of a party, and his conduct

in relation thereto; {is admissible]".
Vhat if the "another" referred to is the wife of the party? Here,
it is clear snough that the evidence is admissible (People v,
Leary, 28 C.2d 740) because, as Vigmore says: |

", . . the statements are receivable, as would be those

of any other person; for they are not offered as hers,
but as his by assent and adoption;"

Daad lan Statute. An admiseion is a party's statement

offered against the party. If plaintifif sues an administrator i
pPlaintiff could not use his own out-of~-court statement because

of the Hearsay Rule. If defendant offers the statement there is,

of course, no objection under the Dead Man Statute. It seems,
therefore, that the problem of disqualification of a party-

declarant uvader the Desd !lan Statute does not arise., |

Declarationg of Physical and lental Cpndition

Presumebly maturity-sanity requisites are applicable here.
Query as to Spouse and Dead ilan Rule. See discussion supra under
Cases 3 and 4, ' '

Pedigree Declarations

Presumably maturity-sanity requisites apply. Query as to

others., See discussion supra under Cases 3 and 4.

U.R.E.
The U.R,.E, preserve maturity-sanity requirements in the

following terms:

16 |
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"Rule 17, A person is disqualified to be a witness

1f the judge finds that (a) the proposed witnees is
incapable of expressing himself concerning the
matter so as to be understood by the Judge and Jury
elther directly or through interprstation by one

who can understand him, or (b) the proposed witness
is incapable of understanding the duty of a witness
to tell the truth. An interpreter is subject to all
the provisions of these rules relating to witnesses.”

Both the Dead llam Statute and the S8pouse Rule are abolished by
Rule 7 (the privilege for spousal confidential communications

is, however, retazined by Rule 28),

Recommendation

It would seem that the minimal requisites to qualify a
witness under Bule 17 ghould he imposed also to qualify hearsay
declarants, This could be accomplished by amending 63 (4), (5),
(8), (7), (8), (10), (12), (23), (24) and (25) so that each would
contain the gubsiancé of the foll&wiﬁg resériétion:

"1f the Judge finde that at the time of making the
statement the declarant possessed the capacities

requisite to qualify a witness under Rule 17."

Respectfully submitted,

Janes H, Chadbourn

17.
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FOOTNOTES

*Under C.C.P. § 2016 (d)(3)(1ii) the inahility of deponent to
testify et the trial because of "sickness" or "infirmity" is
ono of the occasions wherein use of his deposition at the

trial is authorized.

However, under § 2016 (e) "objection may be made at the trial
+ « « to receiving in evidence any deposition . . . for any
reason which would require the exclusion of the evidence if
the witness were then present and testifying."” This cannot
mean what it literally states, for taken literally it would
mean that the deposition could not be used in the case
suggested in the text. Literally our deponent's present
[i.e. at the trial] insanity would be a "reason which would
require the exclusion of the evidence if the witness were
then {i.e. at the trial] present and testifying." sSurely,
this 18 not the intent of § 2016 (e) and it is most unlikely
- that it would be literally comstrued to bring about this |

absurd result.

*31f C.C.P, § 2018 (e), quoted above in footnote *, be taken

literally, D's objection must be overruled. Since V is now

sane, no reason "would require the exclusion of the evidence

if the witness were thenm [{.e. at the trial] present and
testifying."

Again literal construction producing this absurd result is
most unlikely.

18, j

|




C | 2

INTRODUCTION

This memo is a study of Rule 23, subdivisions (1), (3)
and (4) and of Rules 24 and 25 - all dealing with the privilege
against self-incrimination, Rules 37, 38 and 39 are also

considered insofar as these rules relate to the incrimination

Y
The text of the Rules just mentioned is as follows:

"Rule 23. (1) Every person has in any
criminal action in which he is an accused
& privilege not to be called a8 a witness
and not to testify. « «

{3) An accused in a criminal action has no
privilege to refuse, when ordered by the
Judge, to submit his body to examination or
to do any act in the presence of the judge
or the trier of the fact, except to refuse
to testify.

{4) If an accused in a criminal action does
not teatify, counsel may comment upon accused's
failure to testify, and the trier of fact may
draw all reasonsable infereances therefrom."

"Rule 24, A matter will incriminate a person
within the meaning of these Rules 1f it
constitutes, or forms an essential part of,
or, taken in connection with other matters
disclosed, ie a basis for a reasonable infer-
ence of such a violation of the laws of this
State as to subject him to liability to
punishment therefor, unless he has become for
any reason permanently immune from punishment
for such violation."

'"Rule 25. Subject to Rules 23 and 37, every
natural person has a privilege, which he may

- elaim, to refuse to diaclose in an action or
to a public official of this state or any
governmental agency or division thereof any
matter that will incriminate him, except that
under this rule,

1,
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(a) if the privilege is claimed in an action
the matter shall be disclosed if the judge
finds that the matter will not incriminate
the witness; and

(k) no person has the privilege to refuse

to submit to examination for the purpose of
discovering or recording his corporal features
and other identifying characteristics, or his
physical or mental condition; and

{c) no person has the privilege to refuse to
furnish or permit the taking of samples of body
fluide or substances for analysis; and

(d) no person has the privilege to refuse to

obey an order made by a court to produce for

use aB evidence or othevwise a document,

chattol or other thing under his control con~
stituting, containing or disclosing matter
incriminating him if the judge finds that, by

the applicable rules of the substantive law,

some other person or a corporation, or other
association has 2 superior right to the possession
of the thing ordered to be produced; and

(e) & nublic official or any person who
engages in any activity, occupation, profession
or calling does not have the privilege to
refuse to disclose any matter whicih the
statutes or regulations governing the office,
activity, occupation, profession or calling
require him to record or report or disclose
concerning it; and

(£) a person who ia an officer, agent or
employse of a ceorporation or other assoclation,
does not have the privilege to refuse to dis-
close any matter which the statutes or regulations
governing the corporation or association or the
conduct of its business regquire him to record

or rerorit or disclose; and

(g) subject to Rule 21, a defendant in a
crimingl action who voluntarily testifies in
the action upon the merits before the trier
of fact does not have the privilege to refuse
to disclose any matter relevant to any issue
in the action.”

"Rule 37. A person who would otherwise have a
privilege to refuse to disclose or to prevent

another from disclosing a specified matter
has no such privilege with respect to that

2.
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natter if the judge finds that he or any

other person while the holder of the privilege
has (a) contracted with anyons not to claim
the privilege or, (b) without coercion and
with knowledge of his privilege, made disclo-
sure of any part of the matter or consented to
such a disclosure nade by any one."

"Rule 38, Evidence of a statement or other
disclosure is inadmissible against the holder
of the privilege if the judge finds that he
had and claimed a privilege to refuse to make
the disclosure but was nevertheless required
to make it." '

"Rule 39, Subject to parasgraph (4), Rule 23,
if a privilege is exercised not to teatify or
to prevent another from testifying, either in
the action or with respect to particular
matters, or to refusme to disclose or to pre-
vent another from disclosing any matter, the
Judge and counsel may not comment thereom, no
presumption shall arise with respect to the
exercise of the privilege, and the trier of
fact may not draw any adverse inference there-
Irom. 1In those jury cases wherein the right
to exercise a privilege, as herein provided,
may be misunderstood and unfavorable inferences
drawn by the trier of the fact, or be impaired
in the particular case, the court, at the
request of the party exexcising the privilege,
may iastruct the jury in support of such
privilege.”

GENERAL CONSIDERATIOHNS

U.R.E. Rule 7 provides in part as follows:

"Except as otherwise provided in these Rules , . .
Ho person has a privilege to refuse to he a
witness, and . . . no person has a privilege
to refuse to disclose any matter or to produce
any object or writing. . ."

The Commissicners explain as follows the purpose of Rule 7 and its

place in the U.R.E, scheme:

Thie rule is essential to the general policy and
plan of this work, It wipes the slate clean
of all disqualifications of witnesses, privileges
and limitations on the admissibility of relevant
evidence. [Italics added,] Then harmony and
uniformity are achieved by writing back on to the
slate the limitations and exceptions desired.”

3.
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I1f Rule 7 were adopted in any state as legislation (or as
a rule of court under the rule-making power), the Rule would
not, of course, affect any constitutional rﬁlé of privilege in
force in the 3tate or any comnstitutional rule of limitation on
the admissibility of evidence. As the Commissioners say:

"Any constitutional questions which may arise
are inherent and may, of course, be ralsed
independently of this rule."

In Califorania the privilege against self-incrimination is a
constitutional privilege (Calif. Const. Art. I, § 13), It
would therefore be possible to accept and to enact Rule 7 as
legislation in this State and at the same time to reject and
refuse to enact any or all of the U,R.E. provisions or any
comparable provisions concerning the privilege against selil-
incrimination, The effect of this course would be to leave intact
all of the current rules and principles respecting the privilege
insofar as such rules and principles are {(as most of them are)
deduced from Art. I, § 13,

This course, we say, would be possible., This is not, however,
the necessary course, There is open to us the alteraative of a
statutory affirmation of the privilege consistent with Art. I,
§ 13 and in the form of an axéeption to the general statutory
abrogation of privileges (Rule 7).

It follows from the foregoing obgervations that in evaluating
the U.,R.E. Rules respecting privilege vs. salf-inciimination,
we should bear in mind that in a State like Caiifornia having
the constitutional privilege the U.R.E. incrimination Rules are

not a necessary part of the U,R.E. scheme. Conceivably, even

2.
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if we adopt the U.R.E, Rules in general it might be the part of
wisdom to omit the incrimination Rules, It follows, too, that
if it is deemed the part of wisdom to propose any or all of the
incrimination Rules, we must be prepared to support the con-
stitutionality of the same to the extent that what is propoaed
would be other than a mere legislative declaration of existing
constitutional doctrine.

As we proceed with this study we shall discover that most
of the U.R.E. incrimination Rules would, if enacted in this 8tate,
constitute mere legislative declarations of what our courts have
held to be the meaning and intent of Art. I, § 13. 1In a few
instances, however, we shall encounter areas in which the U.R.E.
provisions would coantravene Art. I, § 13 as construed by our
courts. We shall also encountér a few areas in which our courts
have not had occasion to rule, -

We shall develop the study by considering the Rules in
question in their numerical order (with minor variations). We
shall note as to each Rule or subdivision thereof whether it
clearly declares or departs from existing law or whether it
covers an area in which existing law is unclear or undecided.

In the end and after reviewing the Rules we shall attempt to

formulate a recommendation respecting them.

RULE a3

Rule 23, subdivision (1) - Accused's Privilege.

Rule 23 (1) provides: "Every person has in any criminal
action in which he is an accused a privilege not to be called as
a witness and not to testify."l

5,
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Cal, Const. Art. I, 8 13 provides in pért as follows:
" ., + « No person shall be , . . compelled, in any criminal case,
to be a yitness against himself." | |

Note that 23 (1) explicitly embraces both a privilege ™ot
to teatify" and a priv?lege 'not to be called as a witness."
The latter privilege is not directly and explicitly stated either
in Art. I, § 13 or in any of our statutes. However, certain of
our statutes have been construed as forbidding the prosecution

to call defendant, Theme statutes and this.cqﬁstruction are

revealed in the following excerpt from People v, Thllé:z

"It is . . . perfectly clear that, unless a
defendant requests the privilege of testify-
"ing, he is incompetent as a witness, and
that the prosecution has no legal right to ask
him to testify, In this state there is an
. express statute that provides that those
~accused of crime are competent as witnesses
only at their own request and not otherwise.
This statute was first passed in 1865, , . .,
section [one] provides: 'In the trial of or
examination upon all indictments, complaints, and
other proceedings before amy Court, Magistrate,
Grand Jury, or other tribunal, against persons
accused or charged with the commission of crimes
or offenses, the person ao accused or charged
shall, at his own request, but anot otherwise,
be deemed a competent witness; the credit to
be given to his testimony being left.solely
to the jury, under the¢ instructions of the
Court, or to the discrimination of the Magistrate,
Grand Jury, or other tribunal before which sBuch
testimony may be given,'

Section two as originally enacted, and as it
now reads, provides: !Nothing bherein contained
shall be construed as compelliing any such person
to testify,?

This statute . . . has never been repealed. . . .3
This type of statute is common to the federal
government and to many states, The purpose of
such statutes was to abrogate, in criminal
cases, the original common law rule that made
the accused incompetent as a witness even on
his own behalf. ' '
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Professor Wigmore interprets statutes such

as the . . . one here involved as forbidding
the calling of the accused by the prosecution.
He states (vol. 8, 3d ed., p. 393): 'By the
express tenor, in most jurisdictions, of the
statute qualifying the accused, he is declared
to be a competent witness "at his own request,
but not otherwise" . . . Whether this form of
words was chosen with a view to its present
bearing can only be surmised; but its evident
effect is to forbid the calling of the accused
by the prosecution.'"

We conclude that present California law is in accord with
Rule 23, subdivision (1).%

Rule 23, subdivision (3) - Requiring accused to exhibit body or

engage in demonstration at the hearing.

This subdivision is as follows:
"{3) An accused in a criminal action has no
privilege to refuse, when ordered by the judge,
to submit hie body to examination or to do any
act in the presence of the judge or the trier
of the fact, except to refuse to testify.”
California law seems to be in accord with the principle stated
in this subdivision, Thus it has long been aettled‘that upon the

trial of the accused ordering him to stand for identification is

not "compelling the defendant to become a witness against himselfl

in any respect within the meaning of the constitutional provision,."6
By analogy, it would seem no violation of defendant's privilege

to order him to "submit his body to examination” in the sense

of 23 (3) (e.g., to roll up his sleeve so that judge and jury could

see tatoo marks or scars) or "to do [an] act" in the sense of

23 (3) (e.g., walk across the courtroom so that judge and jury

could see that he limps). Although no direct local holdings have

been found othex than the standing~for-identification cases, it

seems reasonable to assume that considering the view California has

7.
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taken of the scope of the privilege in out-of-court proceedings

(see pp. 22 - 38 infra) California would agreé with the limitations

upon in-court privilege stated in subdivision (3), Some cases -

though not directly involving the scope of the in-court privilege -~

quote the following from Wigmore with apparent approval:

"Looking back at the history of the privilege
» » +» and the spirit of the struggle by which
its establishment came about, the object of
the protection seems plain, It is the employ-
ment of legal process to extract from the

Egrson's own 112% an admission of his guilt,
W us take the place of other evidence.

In other words, it is not merely any and every
compulsion that is the kernel of the privilege,
in history and in the constitutional definitions,

but testimonial lgion, The one idea is as
essential as the o%ger.“7. . .

"If an accused person were to refuse to be
removed from the jail to the court-room for
trial, claiming that he was privileged not to
expose his features to the witnesses for
identification, it is not difficult to conceive
the judicial reception which would be given to
such a claim, And yet no less a claim is the
logical consequence of the argument that has
been frequently offered and occasionally
sanctioned in applying the privilege to proof
of the bodily features of the accused.

'"The limit of the privilege is a plain one.

From the gemeral principle . . . it results
that an inspection of the bodily features by
the tribunal or by witnesses cannot violate the
privilege, because it does not c¢rll upon the
accused as a witness, i.e, upon his testimonial
responsibility. That Re may in such cases be
required sometimes to exercise muscular action--
a8 when he is required to take off his shoes or
roll up his sleeve-~is immaterial,~~unless all
bodily action were synonymous with testimonial
utterance; for, as already observed . . ,, not
compulsion alone is the component idea of the
privilege, but testimonial compulsion. What is
ocbtained from the accused by such action is not
testimony about his body, but his body itself

s « « » Unless some attempt is made to secure

8.
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a conmunication, writtem or oral, upon which
rellance is to be placed as involving his

‘:: consciousness of the facts and the operations
of his mind in expressing 1t, the demand made
upon him is not a testimonial ome, , ., .

Both principle and practical good sense forbid

any larger interpretation of the privilege in
this application."8

Rule 23, subdivision (4) - Comment on Accused's Exercise of

Privilege.
Rule 39 provides in part as follows: '"Subject to paragraph

(4), Rule 23, if a privilege is exercised not to testify . . .,
either in the action or with respect to particular matters, . . .
the judge and counsel may not comment thereon, no presumption
shall arise with respect to the exercise of the privilege, and
the trier of fact may not draw any adverse inference therefrom

c o

and there is to be no inference at the trial based upon the exercise

" Generally, then, under Rule 39 there is toc be no comment

of a privilege during such trial. However, paragraph (4) of
Rule 23 gives us the following exception to the general rule of
Rule 39:

“If an accused in a criminal action does not
testify, counsel may comment upon accused's
failure to testify, and the trier of fact may
dra¥ all reasanable inferences theréfrom.”

Calif, Const., Art,I, § 13 provides in part as follows:

" + +» in any criminal case, whether the defen-
dant testifies or not, his failure to explain
or to deny by his testimony any evidence or
facts in the case against him may be commented
upon by the court and by counsel, and may be
considered by the court or the Jjury. . . ."

How there may be several important, substantive differences
(:: between the commeat-inference scheme set up by Rules 39 and 23 (4)
9.
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and that provided by Art. I, § 13 and our decisions thereunder,
1:: Let us explore these possible differences by considering the
hypothetical cases,which follow:
Case Ore: Criminal action. Defendant does
not testify. In charging jury judge comments
on defendant's failure to testify and instructs
Jjury they may consider same.

Clearly Art. I, § 13 permits comment by the court., On the
other hand it may be that the U.R.E., - either designedly or
fortuitously -~ prohibit such comment, As we noted above Rule 39
provides in part that: "Subject to paragraph (<4), Rule 23, if a
privilege 1s exercised nct to testify . . . the judge . . . may
_ggg comment thereon . . ." [italics added] Rule 39 thus sets up
a rule of no-comment by judge save as such comment may be permitted

C by 23 (4) and turning to 23 (4) we find that it refers only to
comment by counsel, Whether it was the intention of the U.R.E.
draftsmen thus to prohibit court-comment may be doubtful., Their
commentary on 23 (4) - which follows - seems to us to be somewhat
equivocal: _

"The right of comment upon the accused's
failure to testify is here limited to comment
in argument of counsel . . . while these rules
do not cover comment by the judge, the right
of comment by counsel seems to be so closely
related to the considerations of admissibility
as to require notice here."

The doubt whether the U.R.E, provisions prohibit court-comment
creates in turn doubt as to the constitutionality of such provisions
if adopted as legislation in this Statg, for, as pointed out above,

Art, I, § 13 clearly permits such comment, Hote that our

C

10.
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constitutional provision is not one simply and solely wmpowering
the legislature to provide for comment (If it were the legislature
could provide for lesser comment than the constitution authorizes
but, of course, not for more). The Constitution itself sets
forth the rule as a self-executing provision not requiring
implementing legislation., 8Since the constitutional provision is
of this character, legislation more restrictive of comment than
that specifically stated to be valid in the constitution would be
void to the extent that it is more restrictive,
Case Two: Bunco charge against defendant,
Alleged victim Evans testifies in detail to
transactions with defendant. Defendant testifies
he did not know Evans and never saw Evans uatil
after the present charge against defendant.
Defendant does not otherwise deny the various
transactions to which Evans testified. In summing
up to jury D.A, comments upon defendant's failure
to deny Evans' testimony point by point.
The case stated is People v. Mayen,® in which the D.A.'s
comment was approved on the followlng grounds:
"All [defendant] testified to was that he
did not know Evans and that he never saw him
until long after the time of the alleged
offense, This was equivalent to denying that
he had any of the transactions with Evans
testified to by witnesses for the prosecution.
To test his denial of acquaintance with Evans
it would be proper cross<examination to question t
him as to every alleged transaction claimed to
have cccurred between him and Evans, . . .
We see no reason why on such testimony, within the i
scope that may be covered by cross-examination,
comment should not be made as to the unsatis-
factory nature of the defendant's testimony
and the degree to which it fails to satisfactorily

meet the testimony for the prosecution for which
it was offered as a denial.

11.
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'If the defendant in a criminal action volun-
tarily testifies for himself, the same rights

(:; exist in favor of the astate's attorney to
comment upon his testimony, or his refusal to
answer any proper question, or to draw all proper
inferences from his failure to testify upon any
material matter within his knowledge, as with
other witnesses.' . ., .'

How would this case be decided under the U.R.E.? Note that
the D.A.'s comment could not be justified under 23 (4) for that
in terms is applicable only "if an accused in a criminal action
does not testify." Nevertheless the propriety of the comment could
be deduced by holding that Rule 39 (the gemeral no-comment Rule)
is inapplicable. This Rule in terms forbids comment only "if a
privilege is exercised". Here it could be plausibly held that
defendant's election to testify by way of general rather than
specific denial was not the "exercise" of a "privilege" (self-

(:j= incrimination or any other) in the sense of Rule 39 and hence the
| general rule of no?comment is inapplicable,

What, however, is the situation if defendant’s refusal to
testify to a matter is expressly put on incrimination grounds and
the court sustains the claim and the D.A, comments? This is our
Case Three which follows:

Case Three: Robbery. Defendant testifies

that on a date following the alleged robbery
officers visited defendant's San Francisco
hotel; that defendant then left San Francisco
and returned at a much iater date. On cross-
examination defendant is asked as to places he
visited while absent from San Francisco.

C, Defendant claims incrimination privilege. It

12.
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appearing that defendant was on parole and
that departure from the State would make him
a parole violator, defendant's claim is sustained.
Query: would comment dn this exercise of privilegé be proper
today? The answeyr to.the guery is, we believe, "Yes". Our
authority is People v, Richardson,lo There the precise question was

whether the COurt;*thongh'no%”fequéstéd; erréd in Zailing to ‘instruct
the jury not: to draw any -urfavorable iInferonicé against -defendait from
his claim of privilege. 1In holding as follows that the charge
should not have been given the court, by dictum, indicates that
inference (and presumably comment) would have been proper under

the circumstances:

"[T]here was no error here in failing to give
an instruction that no unfavorable inference
to defendant could be drawn from his claim of
the privilege against self-incrimination when
testifying as a witness in his own behalf.

In People v. Adamson, 27 Cal. 2d 478 [165 p.2d
3), an accused Tailed to take the stand and
explaln evidence introduced against him., . . .,
With respect to the weight which the jury could
give to the fact that the defendant failed to
take the stand, . . . the court said: *The
failure of the accused to testify becomes sig-
nificant because of the presence of evidence
that he might "explain or to deny by his
testimony" . . . , for it may be inferred that
if he had an explanation he would have given
it, or that if the evidence were false he
would have denied it,'. . .

[I]£ it appears from the evidence that defend-
ant could reasonahly be expected to explain

or deny evidence presented agalnst him, the

Jjury may consider his failure to do so as tend-
ing to indicate the truth of such evidence and

a8 indicating that among the inferences that

may reasonably be drawn therefrom, those unfavor-~
able to the defendant are the more probable.’
These inferences which the jury may draw with
respaect to evidence when the accused fails to

13.
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take the stand are equally probative and no
more subject to any constitutional prohibition
when the question involves the defendant's
claim of privilege as a witness.

It should be noted, however, that the court

iz not deciding whether or not the trial

court properly allowed the claim of privilege
in view of the defendant's testimony on direct
examination which in some instances might be
considered a waiver of his claim of privilege.”

How would our query in this case be answered under the U.R.E.
system? Again (as in Case Two) comment could not be supported
by Rule 23 (4). Could it be supported (as in Case Two) on the
ground that Rule 39 is inapplicable? Possibly so by construing
Rule 39 as follows: (a) Rule 39 in terms applies only "if a
privilege is exercised”. (b) This means validly exercised.

(c) Here there was no valid exercise since under Rule 25 {(g)
defendant had waived his privilege.

Even under this interpretation of Rule 39, deducing the
conclusion that comment in Case Three is permissible under the
U.R.E. is a roundabout and doubtful process, whereas under Art. I,
§ 13 the approach is direct and clearly points to the conclusion
that commeant is proper.

It appears from the foregoing discussion that to the extent
that Rule 23 (4) may differ from Art, I, § 13 the difference may
be that the former is more restrictive than the latter in the
sense that 23 (4) (taken in connection with Rule 39) prohibits
what Art. I, § 13 permits. If 23 (4) is thus more restrictive it
would be unconstitutional if adopted in this State in the form
of legislation.

Art. I, § 13 seems to be a satisfactory solution of the

problem in gquestion. Rule 23 (4) would therefore seem to be of

14,
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no utility in this State and of doubtful constitutionality. We

rocommend its disapproval.

RULE 25

Rule 25 consists of a general rule and seven exceptions to
that Rule. In the discussion which follows we first break down
the general rule into several of its parts, discussing each part.

Thereafter we consider the seven exceptions to the general rule,

Rule 25 - General rule - witnesses in judicial proceedings.

Rule 25 provides, in part, aas follows: " . .., every natural
person has a privilege, which he may claim, to refuse to disclose
in an action ., . . any matter that will incriminate him , . ."

In the appended footnote we recommend striking "in an action"

and substituting therefor "in any judicial proceeding".ll In the
discussion which follows we shall assume the amendment to have
been made,

This differs from Rule 23 (1) in two respecis as follows:

- Firstly, 23 (1) deals only with the privilege of 'an accused” in
the "criminal action" in which he is such accused. That part of
25 immediately under consideration deals with the privilege of
"every natural person’ in any judicial proceeding.” [Italics
added} Secondly, 23 (1) gives the mccused the privilege (a)
"not to be called as & witness,” and (b) "not to testify"”. On
the other hand, 25 omits altogether the privilege not to be called
and extends the privilege not to testify only to the privilege
"to refuse to disclose matter that will incriminate', Thus under
23 (1) the accused should not be called by the prosecution and if
15,
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(in violation of this privilege) he is so called, he still has
the privilege to refuse to testify in any respect whatsoever.
On the other hand, the natural persons (i.e. witnesses in general)
referred to in Rule 25 may under that Rule properly be called in
any proceeding and under that Rule they may be required to testify
to all matfers save only those matters that will incriminate them,
These basic distinctions between the privilege of the accused
and the privilege of other natural persons are, of course,
recognized in California practice. (See, for example, In re
Lemon, 15 C.A.2d 82 (1936) recognizing the distinction between
"the status of a witness in any proceeding, civil or criminal"
and "the status of a party defendant in a criminal proceeding
brought against such defendant" and expounding the differences in
the privileges accompanying each status.)

Turthermore in California both the privilege of the accused
and ihat of the ordinary witness are derived from Art, I, § 13.
Literally and strictly construed this section would extend the
privilege only to the defendant in a criminal case. The
construction, however, has been otherwise as is revealed in the

following excerpt from the leading case of In re Tahbel:12

". + » The constitution of this state has
limited the extent to which the legislature
nmay exercise its power, and has given the
individual protection against its exercise
by providing, in article I, section 13, that
'no person shall be compelled in a criminal
case to be a witnesa against himself.'. . .

The words 'criminal case,' as used in section
13 of article 1 of the constitution, are
broader than 'criminal prosecution,' To
bring a person within the immunity of this
provision, it is not necessary that the exam-
ination of the witness should be had in the
course of a criminal prosecution against him,

16,
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or that a criminal proceeding should have
been commenced and be actually pending. It

is sufficient if there is a law creating the
offense under which the witness may be prose-
cuted. If there is such a law, and 1f the
witness may be indicted or otherwise prosecuted
for a public offense arising out of the acts
to which the examination relates, he cannot be
compelled to answer in any collateral procesd-
ing, civil or criminal, unless the law has
absolutely secured him against any use in a
eriminal prosecution of the evidence he may
gi?ﬁ, e » o"13

We conclude that that portion of the general rule of Rule 25

examined in this section is in accord with current California law,

Rule 25 - General rule - incrimination before governmental agencies.

Rule 25 provides in part: ", . . every natural person has a
privilege, which he may claim, to refuse to disclose . . . to
. « « any govermmental agency or division thereof any matter that
will incriminate him . . ."

This states the view prevailing generallyl4 and in Cglifornia.
Thus, for example, a person possesses the privilege to refuse to
incriminate himself in a hearing held by the Senate Interim
Committee on Social WelfarelS or in a hearing before the
Contractors' State License Boardl® or in.a disbarment

proceeding.17

Rule 25 - General rule - incrimination before public officials.

| Rule 25 provides in part as follows: " . . . every natural
person has a privilege, which he may claim, to refuse to disclose
« «» « to a public official of this state . . . any natfer that
will incriminate him ., . ." Rule 25 is based on A.L.I. Code
Rule 203, one of the official illustrations of the latter being

as follows:
17.
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"While investigating a homicide of A who
was found cdead in a small room, the police
ask ¥ whether he was present in the room at
the time of the killing. W is entitled to

refuse to wnswer on the ground of self-

inerimination." [Italics added.)

it seems clear that California agrees with this view of the
privilege. As is said in the recent case of Pecople v. Clammans:ls
"In California it is.recognizad that the privilege against seli-
incrimination goes to and is with the citizen in the police
station,"

What, however, are some of the consequences of fhis U.R.E.~
California view of the privilege? For instance what is the
relation between the proposition of Rule 25 that "every natural
person has a privilege ... . to refuse to disclose . . . to &
public official of this state . . . any matter that will incriminate
him" and the proposition of Rule 68 (8) (b) making admissible as
"against a party, a statement ., . . of which the party . . . has
- by words or other conduct manifested . . . his belief in its
truth"? Let us suppose police confront a suspect with an alleged
confederate; the confederate makes a full statement acknowledging
his guilt and implicating the suspect. Asked by the police what
he has to say, the suspect replies "1 stand on my privilege
against self-incrimination". Logically (it seems to us) this is
conduct indicative of belief in the truth of the accusation and
considering only 63 (8) (b) the evidence would -be admissible.
However, under Rule 25 our suspect possessed and claimed privilege
and under Rule 39 the claim may not be made the basis of an

18,
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"adverse inference'. Ii seems, thsretoré, that Rules 25 and 39
would here override 63 (8) (b) and the evidence would be
inadmissible,

Today we have & comparable situation in California, Our
present countefpart of Rule 25 is our poline station view of the
privilege. Our present counterpart of 63 (8) (b) is that portion
of C.C.P. § 1870 (subdivision three) which makes admissible
against a party an "act or declaration of another, in the presence
and within the observation of a party, and his conduct in relation
thereto." Upon the authority of le v. Simmonsl? it seems
clear (to us) that the case Btated would be resolved in the same
way as under the U.R.E. In People v. Simmons defendant's response
to police accusations was: "I have told you all I am going to tell
you. 1 have nothing more to say.'" Held: That in such cases the
trial judge should consider inter alia "whether [defendant’'s]
conduct . .:. indicated a desire to avail himself of the rule
against self-incrimination”20 and in the instant case "it is
obvious that defendant was attempting to exercise his constitution-
al privilege against self-incrimination’and, therefore, "it was
an abuse of discretion on the part of the trial court to admit
the evidence,."21

What, however, would be the result if ocur suspect had said
nothing whatsoever? 8Should this be regarded as a claim of
privilege within the rule of le v. Simwons? Possibly this ia

an open question today.32 If s0, it would it.meems likewise be

an open question under U.R.E. Rules63 (8) (b), 25 and 39. In

other words since these U.R.E. rules do no more than state the

general principles preséntly prevailing (police station privilege,
19,
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no comment on exercise thereof, adoptive admissions) enactment
of these Rules would not solve questions presently open under
presently prevailing principles.23
Returning to the main point of this section, we conclude
that the principle stated in that part of the general rule of
Rule 25 sxamined imn this section is in accord with prevalent

California principle.

Rule 25 - general rule - corporations.

Rule 7, subdivision (d) provides as follows:
"Except as otherwise ﬁrovided in these Rules
+« » « (d) no person has a privilege to refuse

to disclose any matter or to produce any

object or writing . . ."
The expression "person" is here used, it seems, in the broad sense
including both natural and artificial persons. Hence the meaning
of 7 (d) is that no natural person and no artificial person has
any priﬁilege of the character stated unless some other rule gives
such person such privilage.' low the introductory part of Rule 25
prescribes a privilege as to incriminating matter but vests such
privilege only in a "natural person". Since therefore 235 does not
extend the privilege thus stated to corporations and since no
other rule gives corporations any privilege against self-incrimina-
tion, it follows that under Rule 7 (d) corporations have no
privilege to refuse to discloae”“any matter" .even though the
matter be incriminating and have no privilege to refuse to produce
"any object or writing" even though the same be incriminating.

This, however, merely carries forward the traditional (and

California) view that corporations possess no privilege against

self-incrimination.24 .
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* ok % * % # * . N .
Having completed discussion of that portion of Rule 25 which
we have called the general rule, we now take up the seven

exceptlons to that Rule,

Rule 25 - exceptions - subdivieion (4).

This exception is as follows;

"(a) 1if the privilege is claimed in an action

the matter shall be disclosed if the judge

finds that the matter will not incriminate

the witness; . . ,"
Rule 25, general rule, is that "every natural person" 1s possessed
of the privilege there stated "which he may claim"., Unless we
had exception (a) above to this general rule it might be thought
that every such person could decide for himself in every instance
whether or not the privilege applied. This exception is desirable
therefore to make clear the perpetuation of the present practice
of judicial determination ol the applicability of the privilege.
Where procedures are available for such determination2® the judge
decides the claim and is not, of course, bound by the claimant's
protestatiéns.aa

Observe that exception (a) in terms applies only when the

privilege is claimed “in an action", This, it seems, is too
narrow. Today it is possible to have a witness claiming privilege
and the judge denying such claim before any action is commenced -
e.g., in a grand jury investigation.2? wWe, of course, should wish
to continue this practice. To do so, however, we should select
some expression of more comprehensive import than "in an actiomn”.
We suggest as a substitute "in a judicial proceeding" and advise
aman&ing exception (a) accordingly.zs

21.
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Rule 35 - exceptions - subdivision (¢). (¥.B. we take up (b) and
<:: (c) in inverse order) : |
Rule 25 provides in part as follows: ", , ., every natural
person has a privilege, which he may claim, to refuse to disclose
in an action or to a public official of this state or any govern-
mental agency or division thereoi any matter that will incriminate
him, except that under this rule . . . (¢) no person has the privi-

lege to refuse to furnish or permitrthe taking of samples of body
fluids or substances for anaiysis e « «" [Italics added]

The language above italicized saams 1ntendad to convey the
thought that whereas no person has any privilege under Rule 25

to refuse to furnish or permit the taking of the samples, such
person may have a privilege of refusal on some other basis, Thus
the Commissioners speak as follows in their comment on 25 {c):

C " ... . Resistance to the forcible extraction
of body fluidas is not justified 6n the ground
of privilege against self—incrimination, but
may be warranted on the ground of violation of
the right of personal immunity, if proper
safeguards, such as supervision by a physician,
are not provided. The rule does not attempt
to solve that constitutional guestion, but
limite its application strictly to the privilege
against self-incrimination. A sample of spittle
or a sample of stomach contents may be equally
incriminating and they are on the same ground
undexr this rule. But the taking of the sample
from the stomach by atomach pump may be viewed
very differantly from the other when it comes
to the question of safeguards to be taken to
assure non-violation of the right of security
of one's person,"”

Recent Califoraia cases approach the problem of forcible
seizure of body substances in the same way, accepting the view
that the privilege against self-inérimination is inapplicable,

(:' For example, in People v. Haaussler,zg (a
23,
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from defendant while defendant was unconscious) the court spoke

C  in part as follows:

"[T]lhe privilege is guaranteed by the
Constitution of this state, which declares
that "[n]o person shall . . . be compelled,
in any criminal case, to be a witness
against himself.' (Cal, Comst., art. 1, § 13,)
¢« +» » 'Wigmore, in an exhaustive and scholarly
discussion of the history and policy behind
the provision of the federal Constitution,
which is substantially the same as the
California mandate, concludes that the object
of the protection ";s th: amployme?t of legal
process to extract from the person's own lips
an admission OF E‘i‘;’?ﬂ!lﬁ‘:ﬁﬁ?‘[l’ﬁua
take the place of other evideace, . . .

*"In other words, it is not merely any and
every compulsion that is the kernel of the
privilege, in history and in the constitution-
al definitions, but testimonial compulsion."'

Evidence is not obtained by testimonial com-
pulsion where it consists of a test of blood
taken from an accused. It is not a communica-

(: tion from the accused but real evidence of
ultimate fact in issue--the defendant's
physical coadition. . . .

Similarly, real evidence obtained from a
dofendant's stomach by use of an emetic iz

not violative of the privilege against self-
incrimination. Despite contrary suggestionms,
the majority of the court in the Rochin case
did not rest its reversal of the conviction
upon that ground. (Bee the concurring opinions
of Justices Black and Douglas, 342 U.S. 165,
174, 177.) « « "

Consider also the following from Pecple v. Duroncelay:30

"We are of the opinion that the only reason-
able conclusion permitted by the testimony
of Riggs and the nurse who assisted him in

taking the blood sample is that, when asked

for his permission, defendant made no verbal

response to indicate whether he consented or

refused, Because of defendant's condition,
it would have been extremely difficult for
him to give an answer, but, when the nurse
(: approached him with the needle, he reacted
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by withdrawing his arm. Under the circum-
stances, a finding that defendant consented
is unwarranted, and we must therefore deter-
mine whether the resuits of the blood test
were admissible in the absence of defendant's
consent to the taking of the sample,

It is settled by our decision in People v.
Haeussler, 41 Cal. 2d 252, 257, 2850 g. 2d

a e admission of the evidence did not
violate defendant's privilege against self-
incrimination because the privilege relates
only to testimonial compulsion and not to
real evidence. We also held in the Haeussler
case that the taking of the defendant's blood
for an alcohol test in s medically approved
manner did not constitute brutality or shock
the consclence and that, therefore, the defend-
ant had not been ﬂ:nied due pr:cass of 1:w
under the rule applied in Rochin v, People
of Calitornia, 342 U,8. 165, 79 8. CET-EUS,

L . - l ‘ L]

The question remains as to whether the taking
of defendant's blood constituted an unreason-
able search and seigure in violation of his
constitutional rights. . . .

It is obvious from the evidence that, before
the blood sample was taken at the raquest

- of the highway patrolman, there was reasonable

cause to believe that defendant had committed
the felony of which he was convicted, and he
could have been lawiully arrested at that
time.  Pen. Code, § 836, . . . Where there

are reasonable grounds for an arrest, a reasona
able search of a person and the area under

hig control to obtain evidence against him is
Justified as an incident to arrest, and the
search is not unlawful merely because it
precedes, rather than follows, the arrest., . . .

- Under the circumsBtances, a search, for example,

of defendant's pockets or his automobile to
obtain additional evidence of the offense

would have been proper, regardless of whether

he consented thereto, The question to be deter-
mined here is whether the taking of a sample

of his blood for an alcohol test was a matter
of such a different character that it must

- be wegarded as an unreasonable search and

selzure, . .

We conclude that there was no violation of
defendant's rights and that the results of
the alcohol test were properly admitted in
evidence."

24.
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This approach seems to be precisely the approach intended
(:: by Rule 25, subdivision {(c), namely, the privilege against
gelf~incrimination is inapplicable and in and of itself is there-
fore not basis for excluding the evidence. However, Rochin
doctrines or Cahan doctrines or both may make the evidence in-
admissible., Therefore in screening the evidence we lay the
privilege aside esad proceed to decide the problem on the basis
of the other doctrines,

Our conclusion is-thax subdivision (c) of Rule 25 ias in
accord with California law.31

Rule 25 - exceptions - subdivision (b).

‘Rule 25, subdivision (b) is as follows:
". . . every natural person has a privilege,
which he may claim, to refuse to disclose in
. an action or to a public official of this state
(:: or any governmental agency or diviesion there-

of any matter that will incriminate him,

except that under this rule, . . . (b) no

person has the privilege to refuse to._submit

to examination for the purpose of discover-

ing or recording his corporal features and

other ldentifying characteristics, or his

physical or mental condition . . ."

1f (as provided in subdivision (c) and as held in People v.

Haeussler and Peopie v. Duroncelay) the privilega vs, self-incrim-
ination does not embrace the ﬁrivilege to refuse to permit the
taking of samples of body fluids or substances for analysis, it
would seem to follow a fortiori that (as provided in subdivision
(b)) the privilege does not embrace the privilege to refuse to
submit to examination for the purpose of discovering or recording
corporal features and other identifying characteristics or

(:; physical condition (see hereinafter as to mental condition). 1In

25.
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other words, the approval of the principle of (c) in Haeussler

and Duroncelay logically suggests California‘’s approval of the
prianciple of (b) (excépt possibly as to mental condition). Thus
we anticlpate that California would hold today that insofar as
privilege vs. self-incrimination is concerned a person has no
privilege to refuse to give an examplar of his handwriting, as
in People v. Smrufnurto give an impression of his fingerprint,
as in People v. Jones®3 or to submit his arm to examination for

34
hypodermic needle scars as in People v. Salas, or to submit his

hand for examination under an ultraviolet ray machine as in

People v. Irvine3® or to submit his private parts for examination

for venereal disease as in People v, Guiterez?s or to submit his

private parts for examination for the presence of fecal matter

thereon as in People v. Hbrgan,37 WWe hasten to concede that in

all of the cases just cited there was consent by the suspect.
None of these cases, therefore, raises the problem of 25 (c);
namely, whether there is a privilege ve. self-incrimination to

refuse to consent. However, wo maintain that under the logic of

Haeussler and Durancelay, there is no such privilege. Our

position is (we believe) supported by the following from People

v. Robarg ;33

"Defendant furthexr contends that the action
of the police in placing dark glasses on him
at the time he was identified . , . at the
police station was in violation of his :
conatitutional rights. . . . Defendant relies 1
solely on Rochin v, California (1952), 342 '
U.S. 165 {72 5.Ct. 205, 96 L.Ed. 183, 25
A.L.,R.2d 1396], in support of his contention
that he was deprived of his constitutional
rights. That case was extensively reviewed
in People v, Haeussler, . . . where this court

26,
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stated . . . 'In brief, the Rochin case
holds that brutal or shocking force exerted
to acquire evidence renders void a con- '
viction based wholly or in part upon the use t
of such evidence.' In the present case 3
there is no evidence whatscever of brutality -
or shocking conduct. In fact, there is nothing H
to show that force was used when the glasses a
were placed upon defendant, and, for all that
appears, he may have consented to what was
done,."39

~ Here, to be sure, the court does suggest as a possible
rationale the theory of consent but that is an alternate (and
apparently secondary) theory to the principal theory which seems
to be: (1) Ho privilege vs., self-incrimination is applicable,
but (of course) (2) Rochin principles are applicable.
In the foregoing discussion of 25 (b) we have purposeiy
omitted the following italicized portion:
"“(b) no person has the privilege to refuse
to submit to examination for the purpose

of discovering or recording . . . his . , .
mental condition.” [Italics added]

What is the meaning here of '"mental conditilon” and what is
the meaning of "examination"? The expression '"mental condition"
is, of course, a very broad term. In one sense of the term it
includes consciousness of guilt. MNanifestly, however, the
Commissioners do not use the term in this sense, for if "mental
condition" includes consciousness of guilt subdivision (b) to
Rule 25 wholly negates and nmullifies the Rule itself., Probably
what the Commissioners intend by the term is mental condition in
the sense of sanity or insanity. At any rate we shall discuss
their proposal on the basis of that assumption, We assume, too,
that they mean by "examination'" something nnre_than Just observa~

tional sxamination and that that something more is interrogation.

27,
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Unless "examination" includes interrogation the Commissioners'
4:: proposal is simply a declaration that the privilege does not
insure privacy and freedom from observation - a proposition so
obvious that the Commissioners would scarcely be suggesting it
as a legislative enactment, We think, then, the proposal is
this: The privilege vs. self-«incrimination does not embrace a
privilege to refuse to answer questions relevant to the examinee's
sanity or insanity, except, of course, that under Rule 23 (1)
the accused has the privilege not to be called as a witness and
not to testify upon his trial as such accused.
California law seems to be in accord with the proposition
Just stated. Let us také note first of the excepiion stated
immediately above {(that the accused does possess privilege.at
his trial not to be called and not to testify in re his sanity).
(:: Penal Code & 1028 provides in part as follows:

"When a defendant pleads not guilty by reason
of insanity, and also joins with it another
plea or pleas, he shall first be tried as if
he had entered such other plea or pleas only,
and in such trial he shall be conclusively
presumed to have bheen sane at the time the
offense is alleged to have been committed. If
the jury shall find the defendant guilty . . .
then the question whether the defendant was sane
or insane at the time the offense was committed
shall be promptly tried, either before the
same jury or before a new jury, in the dis-
cretion of the court. In such trial the jury
shall return a verdict either that the defend-
ant was sane at the time the offense was
committed or that he was insane at the time
the offense was committed., JIf the verdict
or finding be that the defendant was sane at
the time the offense was committed, the court
ghall sentence the defendant as provided by

aw L L] * ."

Clearly defendant possesses his normal privilege against
C self-incrimination upon the trial of the sanity issue. As is
28,
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said in Pecople v. Lamey:4o

(: "It is declared in the Coanstitution of
California, article I, section 13, that

no person shall be compelled, in any
criminal case, to be a witness against him-
self, 1In this case, under the plea of not
guilty, the effect of the verdiet in each
instance was that the defendant had committed
the acts which, if committed by a sane person,
would make him guilty of the alleged crimes.
For the purposes of that verdict he was pre~
sumed to be sane, but under his plea of not
guilty by reason of insanity, the guestion
of his status and responsibility as a
criminal remained open and undetermined.
That he was a criminal, and subject to punish=
ment, was not yet established. Under the
second plea, that issue was to be tried
separately, but it was all in the same case,
The second verdict, equally with the first,
was necessary hefore a judgment of conviction
could be rendered. Under the former practice,
when the defendant relied upon his right to
introduce evidence of insanity as part of his
defense, it was well understood that the
state had no right to compel the defendant
to give testimony as a witness, even upon

C that issue. We do mot perceive that his
rights in this respect are in any way dif-
ferent under the new practice. The change
is only a change of procedure; it does not
affect a substantial right, and it does not
take away any constitutional right or immunity.
In People v. Troche, 206 Cal., 35 [273 Pac.
?677“*5!}, the defendant was tried on his plea
of not guilty, and then under his plea of not
guilty by reason of insanity, as provided by
the present law. (Pen. Code, secs., 1016, 1020,
1026.) The jury found against him on both
pleas. On appeal from the judgment, defend-
ant contended that the provisions of the
state Constitution guaranteeing a public and
speedy trial to one accused of a crime 'means
one speedy and public trial and no more.®' To
This the Supreme Court responded: 'The trial
had by the defendant, under the present law,
amounted to one trial, and no more.' The
very reasoning which sustains the present pro-
cedure, at the same time preserves to the de~
fendant all of his rights of defense, Among
these rights, saved to the defendant under the
Constitution, is the right of immunity from

<:: belng compelled, in any criminal case, to be a
witness against himself.”

29.
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The same result, it seems, would follow under Rule 23 (1)
to which Rule 25 (b) is, of course, subject.

What, then, is the situation respecting pre-trial or out-of-
court sanity examinations? The earliest case seems to be ﬁeogle
V. 59991,41 The facts and holding are indicated by the following
excerpt:

"The ground mainly urged for reversal is

that the trial court improperly allowed

two doctores called as witnesses by the
district attorney to give their opinions

on the question of defendant's sanity . .

+ » At the time of the second examination

by Dr. Reynolds and the examination by Dr.
Orbison defendant had counsel, and they were
not notified that any examination was to be
had and had no knowledge thereof, Defendant
was in custody, confined in the county jail,
where the examinations were had, He was in-
formed by Dr. Orbison prior to his examination
that he, Orbison, was employed by the diatrict
attorney to make an examination , . . .
Defendant made no objection whatever to being
examined at any time, and coaversed very
freely with each of the doctors., The claim

of counsel is that by allowing the doctors to
give their opinions based upon their examina-
tions, defendant was compelled to be a witness
against himself, in violation of section 13,
article I of the constitution, which provides
that 'No person shall . . . be compelled in
any criminal case to be a witness against him-
self . ., .'. + « It may freely be admitted that
in view of this provision, one accused of
crime may not be 1led to divulge to
another, to be used by that other as basis for
his testimony on the trial, facts which he has
a right to hold secret. Whether ome accused
of crime can properly be compelled to submit
to an examination by medical experts for the
purpose of determining whether or mot he is of
sound mind, is a question that it is not
necessary to discuss here. There is nothing
in the constitutional provision relied on that
prohibits such a person from furnishing evidence
againgt himself if he chooses to do so. He
shall not be lled to do so, but whatever
fact he may disclose without force or compul-~
sion of any kind, or whatever testimony he

30,
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may voluntarily give is not within the
inhibition. . . . Ho decision brought to
our attention holds to the contrary. And
with special reference to examinations for
the purpose of ascertaining whether an
accused 1s of unsound mind, it is said in ¢
Wigmore on Evidence, sec. 2285, that 'the use
of the accused's utterances for forming a
witness' opinion as to sanity is a dubitable
case only when compulsion has been resorted
to.' Perhaps utterances induced by fraud
might likewise fall within the dubitable
cases. In the case at bar an appellate court
would certainly not be warranted by the
record in holding that any force or compulsion
was used, or that the accused did not volun-
tarily submit to the examinations. There
was nothing in the nature of fraud on the
part of the medical men, the authorities or
anybody else., The fact that defendant's
counsel were not notified of the proposed
examinations and had no knowledge thereof in
ro way affects the guestion of the admissi-
bility of the evidence complained of. There
is nothing in the law that makes notice or
knowledge to counsel essential to a voluntary

disclosure of facts by an accused person ., .

1"
. 9

Here our question (i,e. compulsory examination) is not
reached for decision but the court seemingly accepts Wigmore's
suggestion that the question is "dubitablé".

In 1929 the Legislature added § 1027 to the Penal Cocde which
section provides in part as follows:

"fhen a defendant pleads not guilty by
reason of insanity the court must select
and appoint two alienists, at least one of
whom must be from the medical staffs of the
gtate hospitals, and may select and appoint
three alienists, at least one of whom must
be selected from such staffs, to examine the
defendant and investigate hie sanity. It is
the duty of the aliemnists so selected and
appointed to examine the defendant and in-
vestigate his sanity, and to testify, when-
ever summoned, in sny proceeding in which
the sanity of the defendant is in question .

[}
* n »
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The next case to be noted -~ People v. Strong42 was decided under
(:; this section. The facts and holding are indicated by the follow-
ing excerpt:

"Defendant was accused of robbery . . . and,
standing mute, a plea of 'mot guilty' was
ordered entered . . . On December 9th he
appeared with the public¢c defender as counsel
and entered an additional plea of ‘not guilty
by reason of insanity' . . . The trial of the
issues railsed by the pleas 'mot guilty' result-
ed in a verdict of guilty . . . whereupon the
same jury was sworn to try the issues raised
by the last pleas entered, which resulted in
verdicts finding the defendant sane at the
time of the commission of the offenses

charged . . .

It appears that the court, under Section 1027
of the Penal Code, appointed Dr. Benjamin
Blank and Dr. Martin Carter to examine defend~
ant and that Dr. Blank was called as a witness
by the district attorney and testified that in
his opinion the defendant was sane ., . . »
It is the contention of appellant . . . that
. said section 1027 ., . . in effect compels

(:: a defendant to give evidence against himself
e« « o« in violation of . . . section 13,
article I, of the California Constitiation . . .

We fall to see any merit in the contention that
under section 1027 a defendant is compelled
to be a witness against himself, Nothing in
the section compels him to submit to an exam-
ination, I1f he does B0 the action is purely
voluntary. To assert his coastitutional
rights all that is required is for him to
stand mute, and possibly, also, to refuse to
permit the examination, when the appointed
expert undertakes to proceed; and whether he
does so or not there is no compulsion."

Here again (as in People v. Bundy) we fail to reach our

question of compulsory examination because P.C. § 1027 is con-
strued as not requiring such compulsory examination., Here, how-

ever, we do have a suggestion in terms of constitutional right

of the right to stand mute and refuse to permit the examination.
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Our next and final case is People v. French?3 The facts

and holding are indicated by the following excerpt:

"Another of appellant's contentions is that
the court committed reversible error by
the admission of the proceeding had before
the judge which arose out of the refusal of
defendant's counsel, participated in by the
defendant himself, to permit the alienists
appointed by the court to examine the deiend-
ant under the authority of sectioan 1027,
Psnal COde, " w &

The three alienists selected by the court
attempted to comply with the provisions of
said section before the case came to trial
but were met with refusal on the part of the
defendant on the advice of counsel to submit
to any examination or answer any questions
propounded by said alienists or to cooperate
with said alienists in any respect whatsoever
or the grounds that the statute compelled the
defendant to be a witness against himself and
was in violation of article I, section 13,

of the state Constitution . . . .

All efforts having failed, the matter was
brought before the trial judge by the district
attorney with the defendant's attorneys, the
defendant and the district attorney being
present, After discussing the matter at some
length with the court, counsel for the defeanse,
with the approval of the defendant, definitely
stated that they would ignore any order made
by the court requiring the defendant to submit
himself to a physical or mental test bearing
upon his plea of not guilty by reason of
insanity . . .

The introduction in evidence of the transcript
of the proceedings had upon the complaints of
the alienists that they had been denied by
defendant's counsel the privilege of examining
into his mental condition was opposed by his
counsel on all pertinent grounds and after its
admnission a motion to strike all reference to
the proceedings was denied.

Appellant cites People v. Strong, 114 Cal. App.
522 [300 Pac. 84{], t0 the poin% that section
1027, Pobal Code, does not compel the defendant
to submit himaself to an examination and if he
does so his action is purely voluntary . . . .

33.
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evidence relative to his mental condition,

c 2

Whether a statute requiring that a person

who enters a plea of confession and avoidance,
such as insanity, shall submit to the exam-
ination provided by section 1027, Penal

Code, under penalty that if he refuses to

do so he places himsélf within the rule of
the 1934 amendment of article I, section 13,
of the state Constitution (which provides
that if the defendant in a criminal case

does not testiiy or fails to deny any evidence
or facts in the case against him, that such
facts may be commented upon by the court and
counsel and considered by the court or, jury),
would, under the amendment of 1934, be held to
be in conflict with another clause of the
same section which provides that no person

on trial in a criminal case shall be required
to be a witness against himself, need not
here be decided. This much is true. The
defendant did not comply with section 1027,
Penal Code, and the only question before us
for decision is whether the introduction of
said proceedings constituted reversible error.
It cannot be gquestioned that anything done

or said in the proceedings if relevant to

his mental state would be admissible. The
proceedings disclose that he was conscious
that his mental responsibility was under in-
vestigation and that he was acting in concert
with his counsel who were directing his
defense and therefore constituted evidence

as to his mental condition, ., . . 44

The defendant's refusal to give any history
or information as to his alleged mental
allment . . . and his refusal and conduct

and all that he sald was evidence in the case
+ + « those things that disclosed the defend-
ant's conduct, and indicated that he may have
opposed the examination because of his fear
of the result, were clearly admissible, as
indicating defendant's state of mind.,”

Defendant clams up. Upon trial of issue of sanity

the fact that defendant clammed up may be shown as prosecution

but what is the rationale? It seems to us that the rationale is

that defendant's refusal was not justified as an exercise of his

34.
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privilege vs, self-incrimination, It 1s clear that if a pre-trial
privilege does exist defendant's claim of such privilege cannot

be proved against defendant at the tr1a1.45

Hence the holding
in People v. French that defendant's pre-trial claim of alleged
privilege may be proved is a holding which logically negates
the existence of the alleged privilege. The only alternative
rationale is, it seems: the privilege exists but (for reasouns
unknown or unstated) in this instance the pre-trial claim of
privilege may be shown. Ve think the first is the more plausible
rationale and we think therefore that the court did (at least
indirectly) decide that a statute of the kind posited in the
opinion would be valid.

: We conclude that in allowing a person's refusal to submit
to hental examination to be proved against that person the court

in People v. French has in effect affirmed the principle of

25 (b) thatrﬁnn person has the privilege to refuse to submit to
examination for the purpose of discovering or recording . . .
his . . . mental condition." On this basis it is dur opinion
that the portion of 25 (b) just guoted would in this State be
valid legislation not in conflict with Art I, § 13.

The trend of decisions throughout the country seems to lead
in the direction of the view of 25 (b).

Summarizing the situation in general the Commissioners state
that "[i]n general practice and by the majority of jurisdictions
the praciice of taking . . . mental examinations is sanctionad."46
Inbau asserts: "By way of summary it may be stated that the
decisions involving insanity pleas have been quite'uniform‘in
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admitting in evidence the results of psychiatric examinations
allegedly made under compulsion."47

We do not deny that what thus seems to be the majority and
California view presents some aspects which may disquiet strong
advocates of privilege. Let us now note some of the objections
that may be advanced and some possible asnwers to these
objections,

A man is in jail awaiting trial for murder, His defense is
not guilty by reason of insanity. Actually the man committed
the murder and actually he is feigning insanity. A court-appeinted
paychiatrist goes to jail to examine him. Since the man possesses |
the privilege to refuse to make statements which would tend to
show he committed the murder, how can it be that he possesses no
privilege to refuse to make statements which would tend to
expose his fraudulent claim of insanity?

A possible answer is that a sanity test, though verbal,
should be analogized to non-verbal conduct not within the privilege.
For example, the subject's participation in exercises to test his
memory, reasoning power, etc. may be equated with requiring him
to grow a beard and wear dark glasses, put on overalls and, =0
outfitted, to display himself to an identification witness. This
seems to be McCormick's view. He argues that a sanity examination
does not infringe the privilege because the "questions are not
designed to elicit admissions of guilt as evidence of their truth,
but rather to test the coherence and rationality of the subject.
They are not used testimonially but as symptoms of abnormality
or the reverse."4a In the following passage Inban seems to
suggest the same rationale;
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"It would . . [be] desirable for the courts
e« o o« TO 4 . & hOId] that although the
privilege protects the accused from supplying
any testimonial link in the chain of evidence
to establish the conclusion that he committed
the crime in question, it has no application
to an ingquiry as to his mental respons v
at the time the act was commi¥fed; for even
though an accused's ulfimate guiit depends upon
his mental condition at the time of the commis-
sion of the act, a psyechiatric examination has
no bearing upon the question of whethexr he
actually committed it. The reasonableness of
this analysis is obvious when we realize that
a psychiatric examination does not necessitate
an inquiry into the issue of the accused
person's guilt or innocence of the offense
itself. An expert in mental diseases can, 1if
necessary, make g fairly satisfactory psychiatric
examination by observing and interviewing an
accused without at any time even so much as
mentioning the crime in question..: . +"49

Another objection which may be leveled against the majority
view is along practical limes, Accepting the majority view that
there is no privilege, where is the gain in discovering the mental

condition of a recalcitrant examinee? The success of a question-

and-answer examination must depend in large part upon answers,
What if the examinee (even though he has no privilege to do so)
s8imply refuses to answer any and all questions? Is it not true
that if the examinee is willing to cooperate he will do so irres-
pective of whether he has a theoretical privilege and, on the
other hand, if he is unwilling to cooperate no denial of privilege
will convert his unwillingness into willingness? In other words
is not privilege vel non immaterial to the objective of achieving
a successful mental examination? In answer to which we say that
in many cases (notably cases of sophisticated, professional law
breakers) this is probably so. However, if there is no privilege
37.
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the examinee may properly be told this and the result in some
cases may be to break his silence. PFurthermore, if there is no
privilege a court order to submit to examination (with appro-
priate sanctions for contumacy) would seem to be proper and in

some cases may be effective 80
Our over-all conclusion on 25 (b) is that the subdivision in

ite entirety is in accord with current California law and we
recommend approval of the entire subdivision.

Rule 25 - exceptions - subdivision (d;.

This excepticn is as follows:

"{d) no person has the privilege to refuse
to.obey an order made by a court to produce
for use as evidence or otherwise a document,
chattel or other thing under his control
constituting, containing or disclosing
matter incriminating him if the judge finds that,
by the applicable rules of the substantive
law, some other person or a corporation, or
other association has a superior right to
the possession of the thing ordered to be
produced; . . ."

Let us suppose that D 18 on trial charged with larceny of a
watch, the property of one A, The proszcution moves for an order
requiring D to produce the watch for use as evidence against him,
In support of the motion the prosecution has A testify that A owns
the watch and that D stole it from A. On the basis of A's
testimony the judge finds that (2) A has a right to the possesasion
of the watch superior to D's right, and (b) the watch is now
under D's control. The judge therefore makes an order directing
D to produce the watch. Under 25 (d) D has no privilege to refuse
to obey the order even though the watch constitutes matter incrim-
inating him,51
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The idea underlying 25 (d) is that, whereas D possesses
privilege to refuse to obey an order requiring him to produce his
property, he possesses no such privilege respecting property of
another in his custody. This idea is fortified by the following
reasoning: A could replevy the watch from D and thaﬁ tuﬁn it
over to the prosecution, 8Since this procedure would not #iolate
D's incrimination privilega,52 short-cutting this procedure and
(az it were) enabling the prosecution to act in A's'behalf in
asserting his property right is no violation of privilege.

We have found no local authority germane to this question.
Personally we are persuaded by the logic supporting 25 (d) and

we recommend approval of 25 (d).

Rule 26 - exceptions - subdivision (e).
This exception is as follows: |

"(e) a public official or any person who
engages in any activity, occupation, pro-
fession or calling does not have the
privilege to refuse to disclose any matter
which the statutes or regulations governing
the office, activity, occupation, profession
or calling require him to rerord or report
or disclose concerning it; . . .’

Art. I, § 13 does not give certain persons the privilege to _
refuse to disclose incriminating matter under certain circumstances,
The classic illustration is the culpable motorist involved in an
accident who, though culpable, must identify himself, give his
address and the registration number of his wvehicle, It is well-
settled that legislation requiring such disclosures (and making
refusal to disclose itself a crime) is not an infringement of
Art. I, § 13, The leading case in this State is People v. Diller>®
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Other similar situations are suggested in the opinion in People
v. Piller in quoting the following with approval from a Missouri
case:

"We have several statutes which require per-
sons to give information which would tend

to support possible subsequent criminal
charges, 1f introduced in evidence., Persons

in charge are required to report accidents

in mines and factories. Physicians must

report deaths and their causes, giving their
own names and addresses. Druggists must show
their prescription lists., Dealers must

deliver for inspection foods carried in stock.
We held a law valid which required a pawnbroker
to exhibit to an officer his hook wherein were
registered articles received by him, against
his objection based on this same constitutional
provision. We held this to be a mere police
regulation, not invalid because there might

be a possible criminal prosecution in which

it might be attempted to use this evidence 54
to show him to be a receiver of stolemn goods,"

Such regulatione are permissible uader Art., I, § 13. We
should tske care therefore lest in a legislative statement of the
scope of incrimination privilege we so0 broaden the scope that
such regulations would be inconsistent with our legislative
statement of privilege. That, however, is precisely what we
would do 1f we were to adopt the gemeral rule of 25 omitting
any exception to embrace regulations of the kind adverted to.

25 (e) is therefore fashioned (in part) as an exception designed
to exclude from the gemeral rule of 25 regulaticns of the kind
in question,

25 (e) is based on A,L.I. Rule 207 (1) as to which the
official comment is in part as follows:

"Paragraph (1) of this Rule atates the law

as generally applied to matters which . . .
deanlers in intoxicants or sellers of poisons
or habit-~forming drugs are required to record,
or to matters which persons involved in auto-
moblile accidents are directed by statute to
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report. The required disclosure may be
written or oral. If written, ownership

of the document in which the required dis-
closure is recorded is immaterial."”

The difficulty we find with 25 (e) is this: it is so
broadly stated that, taken literally, it includes within its
sweep some situations in which there is privilege under Art. I,
§ 13, For example, a county ordinance reqguires as follows:

"'every person who resides in, is employed in,
has a regular place of business in, or who
regularly enters or travels through any part
of the unincorporated territory of Los Angeles
County, and who i= a member of any communist
organization, shall register by acknowledging
under oath and filing with the Sheriff's Depart-
ment of the County a registration atatement
containing the following (1) Name and any alias
or aliases of the registraat . . . (4) the name
of all communist organizmations of which he is
a member,'"

In People v. McCormick™™ it was heid that this ordinance

contraverses Art., I, § 13; yet 25 (o) is s0 broadly stated that
it could be read as an attempt to éggz privilege under the
circumstances atated in the ordinance and as so read and applied
it (i.e. 25 (e) would itself be unconstitutional: Or consider

the hypo suggested by Jackson in Shapirc v. U, S. of a statute

requiring that "each Pitizeu « » + koop a diary that would show
where he was at all times, with whom he was and what he was up
to."56 Or ponder McCormick's hypo of a statutory "requirement
that every person who kills another with firearms should report
the fact to the sheriff."57 Of course, 25 (e) is not intended to
go 50 far as to deny privilege in these situations {(i.e. is not

intended as a statement that such statutes would be valid).
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If the lipe could be clearly drawn between the valid
regulations first noticed and the invalid regulations just
mentioned and if definite words of demarcation were availabile
to describe the bounds we could suggest amending 25 (e). However
we follow McCormick in believing as follows:

"e o« o It 80ems . . . that the power to
require records and reports and to exempt
them from privilege could only be exerted
as a means of carrying out some other dis-
tinct govermmental power, such as the power
to tax, the power to regulate prices in an
emergency, or the state's police power to
regulate activities dangerous to the health,
safety, and morals of the community. To
make easier the investigation and punishment
of crime gemnerally, or of & particular kind
of crime, would not suffice as the only foot-
ing of the power. Where the independent
regulatory power under the constitution and
the privilege against self-incrimination come
in conflict each must yield to some extent,
so that a viable accommodation may be found.
Perhaps in the present state of the law, the
limits can be no more definitely stated than
to say with Vimson, C,J., that the bounds have
not been overstepped 'when there is a suffi-
cient relation between the activity sought to
be regulated and the public concern so that
the Govermment can constitutionally regulate
or forbid the basic activity concerned, and
can constitutionally require the keeping of
par?icglar records, subject to inspection .

- [ ] “5

In this uncertain state of the law we cannot improve upon
25 (e) as a statement of gemeral principle., We recognize, how-
evei, that, if enacted and held valid in this State, it would
have to be construed as not intended to deny privilege in situa-
tions in which privilege is vouchsafed by Art. I, § 13.

Concluding on 25 (e), we may say a word about the provision
insofar as public officials are concerned. On this phase of

25 {e) note the following A.L.I, commentary on Rule 201 (1) (which

43,

~ MJN 0195 §




<::

C »,
25 (e) coples):

"Paragraph (1) of this Rule states the law
as generally applied to matters which a
public official or employee has recorded
or is under a duty to record or report."”

McCormick gives the followiag rationale:

"A document, antry or writing which is part
of the state's official records (whether
open to the public or not) is of course
subject to be produced upon judicial order
without regard to any claim of privilege
against self~incrimination of the person
who has custody., The state's interest in
its records has precedence over the private
claims of the person in posseasion,''59

Rule 25 - exceptions -~ subdivision (f).

This exception is as follows:

“(2) a person who is an officer, agent or
employee of & corporation or other
association, does not have the privilege
to refuse to disclose any matter which
the statutes or regulations governing the
corporation or association or the conduct
of its business reguire him to record or
report or disclose; . . .'

The general rule of Rule 25 is applicable only to a "natural
person”, Insofar as this general rule is concerned a natural
person has the privilege to refuse to obey a subpoena duces tecum
ordering production of documente in his possession which would
incriminate him, (This assumes no exception to 25 is applicablel)
On the other hand;"a corporate or artificial person possesses no

0 ,
such privilage.6 It follows that an agent of the corporation
(who, for this purpose is, of course, the corporation) has no
privilege to refuse to obey a subpoena duces tecum to produce the
corporation's books and other tangibles. Rule 25 gives no such

privilege, nor does any other Rule; therefore under Rule 7 there
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is no privilege. As representative of the corporation, the agent
must obey the process even though in so doing he incriminates

himself in his individual capacity. There is, however, nothing

new in all this for as the court states in lMclLain v. Superior
61

"It has long been decided that the constitu-
tional privilege inherent in the declaration
that no party accused shall be compelled in
a criminal case to be a witness against him-
self was not available to corporations, which
could be required to produce their books and
papers by a subpoena duces tecum. Thus in
Wilson v. United States, 221 U,B5. 361 [31

38, 55 L. Bd, 771], decided in 1911,
the Supreme Court of the Unitad States de-
clared that a corporation could not resist
upon such constitutional grounds the compul-
sory production of its hooke and papers.
(8ee, also, Heike v, United States, 227 U.S.
131 |33 s.Ct, 228, 57 L.Ed. 450], and
Shapiro v, United States, 335 v.8. 1 [e8
'5‘3—[375,‘9'2'1.‘33"1787. 1.) And this right
of a court or properly coastituted investi-
gative body to compel the production of such
records has long existed, even though they
may be temporarily in the custody of someons
:ot ;gt&orized to have them by the corporation

tself.

Subdivision (f) of Bule 25 is not intended to cover the
situation just discussed. 1In order to see clearly just what is
proposed in 25 (£), let us take this official iliustration of
A.L.I. Rule 207 (2) which 25 (f) copies:

"A State statute reguires all corporations
owning stock in other coxporations to keep
records of such stock ownership, which records
shall be open to inspection by specified
officials of the State, and makes criminal
the falsification of such records or conceal-
ment of such ownership. A, an accountant
employed by corporation C to keep all its
records, by reason of Paragraph (2) of this
Rule has no privilege under Rule 203 [U.R.E,
Rule 25, general rule] to refume to testify
about the falsity of his record of C's owner-
ship of stock in other corporations.”
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Hote that the intent here is to deny to the corporate
employee privilege to refuse to testify to matter incriminating
him,

Consider also this exchange between Professor Morgan and
Judge Wyzanski in the course of the A,L.I. debate on the A.L.I.
Rule 207 (2) (which is identical with U.R.E. 25 (f)X:

"HON., CHARLES E, WYZANSKI, JR, . « !

Before you pass 207 (2) . . . Supposing
that the wage and hour law requires a
corporation to keep records with respect

to the employment of individuals and A is
the employment manager in charge of these
matters for the corporation. He, as a.
matter of fact, knows what the situation
is, but no record was kept at all., The law
under the statutes is that a corporation
should keep these records. A may be called
upon to testify and cammot raise the privi-
lege of self-incrimination., I think.it was
that situation that it was intended to be
covered by 207 (2) , . .

MR. MORGAN: That is right. . , ,"52
McCormick tells us that:
". « «» it might well be determined that the
agent of a corporation or association could
ke compelled to disclose by his oral testimony
any acts performed for the principal, though
incriminating the agent. The courts seenm as
yet not to have settled this question.”63
It seems, however, that the question is settled in California
and that the decision is adverse to the A.L.I,-U.R.E,-McCormick
view.

The case in point ig McLain v. Superior (:ourt,64 The Senate

Interim Committee on Social Welfare issued a subpoena addressed
to Citizens Committee for 0ld Age Pensions (a non-profit corpora-
tion) and George H. McLain, Chairman of said Citizens Committee

for 0ld Age Pensions, commanding them to appear before the committee
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oh a given date "as witness in an investigation by the said
committee” and commanding them to bring with them all cancelled
checks, check stubs, check ledgers and bank statements of all
the accounts in the name of Citizens Committee for 01d Age
Pensions. Mclain appeared and was sworn, He testified that he
was chairman of the corporation and that he had received the
subpoena. ¥e wae ther told that he had been subpoenaed only in
his capacity as chalrnan and in none other and was asked if he
had the documents which the subpoena had required him to produce.
After some time was spent in arranging the records, Mclain
stated that for the convenience of the commrittee "we have
separated to the best of our ability the checks that have been
issued to Assemblyman John Evans during 1948 and 1949 as one of
our public relations counsel, so we will be very happy to turn
these over to you." He thereupon handed the specified checks to
counsel for the committee, who sald, "What are these?' and
Melain . replied, "Checks made payable to John W, Evans”, The
checks were signed "Citizens' Committee for Old Age Pensions,
George H. MclLain," and bore the apparent endorsement of Mr. Evans,
and also the usual stamps and punch marks indicating & clearance
through the bank on which they were drawn. Later Mclain was
indicted by the Grand Jury of Sacramento County. The indictment
contained four counts, in each of which 7icLain was charged

with the crime of bribery in that he gave a bribe, consisting of
the sum of $75, to John ¥, Evans, then a member of the state
Legislature, with intent to influence the said legislator in
giving or withholding his vote on bills introduced for passage.
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McLain then sought a writ of prohibition to restirain the Superior
Court from taking any steps or proceedings based on the indictment.
lMclain based his petition upon Bection 9410 of the Govermment
Code, which, so far as here applicable, provides as follows:

"A person sworn and examined before the Senate
or Assembly, or any committee, can not be held
to answer criminally or be subject to any
penalty or forfeiture for any fact or act
touching which he is required to testify."”

Respondent contended:

", + « that immunity was not acquired by
petitioner, not because the documents pro=-
duced under the compulsion of the subpoena did
not touch upon the alleged crimes for which
he was later indicted, nor that the meager
testimony he gave did not serve to identify
and authenticate these documents, but that
the production of the documents by petitioner
and his testimony concerning them fell within
permissible limits without the granting of
immunity."

The court held that immunity attached and granted prohibition

on the following grounds:

". « » there ig a clear distinction between the
admitted power of such a body as the Senate
Interim Committee on Social Velfare to compel
the production before 1t of such documents,
and the right to compel testimony from the
custodian of such documents which would
incriminate the witness. . . «

"Here the subpoens was directed to the corp-
oration and to petitioner as chairman of the
board of trustees thereof and it required the
production of the books and records referred
to. However, when petitioner was sworn he
became a witness pursuant to the ad
testificandum part of the process served
upon him. Indeed, there is no way in which
2 witness can be sworn otherwise, although
as has appeared from the statement of facts,
there was a prompt declaration by counsel for
the committee that petitioner had been sub-
poenged merely in his capacity as chairman of
the board of trustees of the corporation and
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not otherwisc. That position was departed
from when to him there was administered the
ususal oath administered to all witnesses.

The situation may be illustrated by inquiring
how a sentence for contempt would have been
served had the petitioner after the adminis-
tration of the oath proved contumacious.
Clearly, he would have served that sentence
individually and not as chairman of the board
of trustees, If, therefore, after the
production of the books and papers in response
to the subpoena duces tecum, by which production
the demands of that process had been mat, the
petitioner, in response to appropriate
questioning, gave testimony touching the factis
and acts for which he now stands under indict-
ment, no reason appears why he should not have
the immunity granted him by the statute in
exchange for his constitutional privilege
against self-incrimination, . .,

"Applying, then, the plain language of the act to
the facts here, did 1the petitiener, having been

- sworn, testify as to any fact or act touching
the bribery with which he stands charged? VUle
think he did. . . .

"When the legislative committee swore petitioner
as a witness it contracted that he would be
immune from prosecution for any crime touching
which he might testify. Then that testimony
touched upon the alleged bribery of EBvans,
immunity attached. Petitioner cannot be
prosecuted therefor."

The Supreme Court denied respondent'’s petition for a hearing.
This, i seems to us,'is a clear recognition that (to
paraphrase 25(f)) a person who is an officer, agent or employee
of a corporation or other association does have the privilege to

refuse to disclose by his testimony matter incriminating him
(unless of course some exXception other than 25(f) is applicable
or immunity is granted).

Ve conclude that 25(f) would be unconstitutional in this

State and on that ground we recommend its disapproval.
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Rule 25 - exceptions - subdivision ( ).

This exception is as follows:

""(g) subject to Rule 21, a defendant in a
criminal action who voluntarily testifies
in the action upon the merits before the
trier of fact does not have the privilege
to refuse to disclose any matter relevant
to any issue in the action."”

Suppose an accused in a criminal case voluntarily takes
the witness stand and testifies in his defense to certain facts
relevant to his defense. Under these circumstances to what
extent, 1f any, is he protected by Art. I, § 13?7 Could the
legislature provide that when such an accused elects to testify
the prosecution may cross-examine him with reference to ggx
relevant fact whether or not such fact has been mentioned on
direct examination? Could the Legislature provide that when
accused elects to testify in his defense the prosecution may call
him in rebuttal as a prosecution witness?ss

Subdivision (g) of Rule 25 suggests these guestions, for,
if (g) is sound as a statement of the scope of the Art. I, § 13
privilege (i.e. if (g) iiself would be a constitutional enact-
ment in this State) it seems that the Legislature could validly
enact the two statutes suggested. Subdivision (g) provides
that by testifying on the merits the accused waives privilege
as to any incriminating matter relevant to the merits, If
accused does thus waive his privilege could not the Legislature
give the prosecution the advantage of such waiver by permitting
full cross-examination of the accused or by permitting the.

prosecution to call the accused in rebuttal?
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As a matter of fact the legislature has not attempted to
provide either for full cross-examination of accused or for
calling him in rebuttal. Rather the legislature has chosen to
provide only for restricted cross-examination (i.e. for cross
restricted to the scope of direct)?6 Was this legislative
decision a free choice or was the decislon required by Art. I,

§ 13?7 If the former be the case 25(g) would, it seems, be
valid legislation in this State; if the‘iatter be the case 25(g)
would, it seems, be an gmconstitutional enactment. Ve must now
report (regrotfully) that the latter seems to be the case.

67
People v. O'Brien, seems very explicit on the point as the

following excerpt shows:

"The defendant was charged, in an information
filed by the district attorney of San
Francisco, with the embezzlement of a certain
sum of money, to wit, $1000, the same beilng
the property of the state, and on the trial
he was called and examined a8 a witness on
his own behalf, Om the examination in chiedf
his testimony was directed and confined to
the alleged embezzlement of the particular
sum of money mentioned in the information,
but on the cross-examination he was examined
generally as a witness in the case. This
course of proceeding was objected to very
frequently by his attorney, but the objections
were as often overruled by the court, and the
examination was allowed to be as general as
could have been made of any other witness68
in the case; the district attorney, in fact,
making the defendant his own witness on behall
of the prosecution. The question is, Was this
course of proceeding regular and proper under
the law?

"Section 13, article 1, of the constitution
declares that no person shall 'be compelled
in any criminal case. to be a witness against
himself,' There 1s, therefore, no power in
the court to compel a defendant in a criminal
case to take the stand; . . .
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"But by section 1322 of the Penal Code, it

is provided that 'a defendant in & criminal
action or proceeding cannot be compelled to
be a witness against himself; but if he offers
himself as a witness, he may be cross-
examined by the counsel for the people as to
all matters about which he was examined in
chief, . . .' It is only under and by virtue
of the foregolng provisgion of the Penal Code
that a defendant in a criminal prosecution

can be a witness at all; and when he is called
on his own behalf and examined respecting a
particular fact or matter in the case, the
right of cross-examination is confined to the
fact or matter testifled to on the examination-
in-chief. Such is the express language of the
statute; and when the court, as it did in the
case at bar, allowed the prosecution to make the
defendant a general witness in its behalf, it
invaded a right secured to the defendant not
only by the statute but by the constitution,

""For this error the judgment and order are
revarsﬁd, and the cause remanded for a new
trial. .

Here violation of the statutory rule of restricted cross-
69

expmination is treated as ipso facto violation of Art. I, § 13.
The conclusion seems inescapable that the statute states the

outer limits of walver which the constitution permits. The
70

same point of view seems to be taken in People v. Arrighini
as the following excerpt shows:

"The limitation contained in our code (Pen.
Code, sec. 1323) was doubtless intended to
preserve to defendants the right secured by
section 13, article 1, of the constitution.

+ o « Other states from which cases are
cited do not contain such a limitation. 1In

Massachusetts the provision is that he 'shall
at his own request, and not otherwise, be
deemed & competent witness.' It has been held
that when, under this statute, the accused
offers himself as a witness, he waives all
protection guaranteed by the constitution
and becomes a competent witness in the whole
CAB€s »+ ¢ «
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"Under our statute there can be no doubt.

Here, surely no evidence can be wrung from
him. He can only be examined in regard to

the mattergconcerning which he has voluntarily
testified. . + "

In view of the scope of Art, I, § 13 above expounded, we
must conclude that in thias State 25(g) would be void leglslation
because in contravention of Art, I, § 13. We must therefore

71
recomnend disapproval of 25(g), albelit we do so reluctantly.

RULE 234

Rule 25 refers to "any matter that will incriminate” a
person, The language just qQuoted is defined as follows by
Rule 24:

"A matter will incriminate a person within

the meaning of these Rules if it constitutes,

or forms an essential part of, or, taken in
connection with other matters disclosed, is

a basis for a reasonable inference of such &
viclation of the laws of this State as to
subject him to 1liability to punishment therefor,
unless he has become for any reason permanently
immune from punishment for such viclation,"

This seems to be generally in accord with the concept of
incriminating matter developed in California caaeazz (See
hereinafter, however, as to incrimination underTioreién law.)
Rule 24 is derived from A.L.I. Rule 202. The two following
official illustrations of the latter emphasize the point that
the privilege does not embrace incrimination under the laws of
another sovereignty:

" claims exemption from taxation for a
Grecian work of art under a statute
exempting 'antique foreign works of art.'

By Greek law it is criminal to remove
antique works of art from Greece, T
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cannot by virtue of his privilege against
self-incrimination refuse to answer the -
assessors' questions as to when, where, and
how he acquired the work of art in question.

"The income-tax law of a state requires tax-
payers to disclose the sources of their
incomes., T, a taxpayer of the state, may
not by virtue of privilege against self-
incrimination refuse to make this disclosure
although part of his income is derived from
sale of cigarettes in a neighboring state
where such sale is criminal,”

We have found no local decisions indicative of whether or
not Art., I, § 13 extends its protection to incrimination under
the laws of any sovereignty other than California. McCormick
points out that both the English decisions and American holdings

are conflicting on the question of incrimination under "foreign’
73
law. He concludes as follows:

"Certainly there is nothing in the language
nor in the history of the Constitutional
provisions which dictates an answér either _
way upon the question whether the protection '
should extend to prosecution under 'Zforeign' -
law, Judges who consider that the policy
behind the privilege is sc salutary that the
range of its application should be extended,
will be inclined to accord protection when
the danger of "foreign' prosecution is clear, L
The argument based on the difficulty in :
ascertalning the scope of the 'foreign' law
has lost much of its force with the widening
of the reach of judicial notice,

The paremount argument for confining the
privilege to incrimination under the lawse of
the forum is based upon the undesirability

of & wholesale extension of this already
burdensome obstruction upon the judicial
investigation of facts., MNoreover,,apart.from
collusion between the law enforcement agencies
of state and Federal governments, there is
little incentive for the enforcement officers
of one government to seek to require a

witness to inculpate himself under the laws of
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another jurisdiction. Vhen such collusion
does occur then the 'forelgn' govermment is
participating in the compulsion, and its own
constitutional provision forbidding it to
compel the testimony should be applied,”

Our personal preference is for the McCormick-U.R.E., view,
Furthermore it is our belief that the California courts could
be persuaded to construe Art. 1, § 13 as embracing the U.R.E.
view and hence to uphold Rule 24 as legislation in this State.

RULE 37

This Rule provides in part as follows:

"A person who would otherwise have & privilege
to refuse to disclose , . . a specified matter
has no such privilege with respect to that
matter 1f the judge finds that he . . . while
the holder of the privilege has (a) contracted
with anyone not to claim the privilege or, (b)
without coercion and with knowledge of his .
privilege, made disclosure of any part of the

matter ., . .
Let us suppose that a fire insurance policy contains the

following provision:

"the insured shall exhibit to any person
designated in writing by this company all that
remains of any property herein described and
shall submit to examination under oath, as
often as required, by any such person, and
subscribe to the teatimony so given, and shall
produce to such person for examination, all
books of accourt, bills, invoices and other
vouchers, and rermit extracts and copies thereof
to be made, , . ; o suit or action on this
policy for the rocovery of any claim shall be
sustained until full compliance by the insured
with all of the foregoing requirements.”

The insured property is destroyed by fire. Arsonis suspected.
A grand jJury invectigate=. The insured is called before the
grand jury to testify. Asked whether he set the fire, he claims

privilege vs. self-incrimination. As we construe Rule 37(a)
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the Rule requires that the claim be denied.
(:: 37(a) is derived from A,L.I. Rule as to which the A,L.I,
Rule 231(a) commentary is.in part as follows:

"This clause goes further than any known case.
Under it, when a person contracts with anyone,
whether or not a party to the action, to waive
a privilege as to a particular matter, the
privilege is gone with reference to that
matter, completely and forever and it is
immaterial that the other contracting party
has no interest in, or connection with, the
action in which the privilege is claimed,

The theory underlying this clause is that a
personal privilege to suppress the truth is
not the subject of piecemeal walver by bargain
or otherewise."

We doubt whether 37(a) would be consitutional in this
75

State, In Hickman v, London Assurance Cor +, the policy

contained the provision above quoted, After the fire the
'cOmpany made 8 writiten demand upon insured to appear on a
(:f certain day before a designated notary and submit to examination
as provided in the policy. Insured appeared as demanded but
refused to answer pertinent questions, basing his refusal in
part upon the circumstance that he had been accused of arson and
was about to be tried. Such refusal was held to require denying
the insured recovery on the policy in a civil action. The
court reasoned as follows:
"The compulsion secured against by the
constitution is a compulasion exercised by
the state in ites sovereign capacity in
some manner known to the law. Coastitutional
immunity has no application to a private
examination arising out of a contractual
relationship., The examination to which
appellants demanded respondent should submit
was an extrajudicial proceeding, notauthorized

by any constitutional or statutory provision,
but parely by virtue of a contract between the
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parties, To hring a case within the consti-~
tutioral ipmunity, it must appear that com-
pulsion was sought under public process of

some kind. This being so, respondent's refusal
to undergo examination and produce his books

and papers acguires no sanctity because he urged
his constitutional right not to be compelled to
be a witness against himself, The demand was
made upon him by virtue of the stipulation in
the contract and by the stipulation alone must
his refusal be judged. The atipulation constituted
a promissory warranty under which appellants had
the right to demand compliance by respondent 'as
often as required', and the performance of such
stipulation was a condition precedent to any
right of action., No question was raised as to
the sufficiency of the demand, or, agide from the
claim of privilege, as to the ressonableness of
the time and place designated in the demand.

The obligation to perform the warranty was as
binding on respondent as his obligation to pay
the premiums on the policies. The respondent
did not fulfill his obligation, and stands here
as having recovered a judgment upon an express
contract one of the conditions of which he has
failed to perform. In other words, when he
commenced this suit he was without a cause of
action."

Here, since the only question for decision is recovery in
the civil action, we do not reach the question presented by 37(a)
namely whether the prosecuting attornmey as (so to speak) a sort
of third party beneficiary of the contract between insured and

insurer could have the benefit of insured's7pramise to make
<

digclosures. On the other hand, In re Sales comes directly to

the point and, as the following extract shows, seems to rule

against the principle of 37(a):

“"The district attorney also cites authorities

to the effect that a person may enter into &
contract to wailve sald constitutional privilege
in which event he may be thereafter estopped
from claiming the same; and in this connection
it is contended that petitioners' agreement to
testify at the trial to the same state of facts
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revealed by them before the grand jury con-
stituted such a2 contract., We are unabhle to
sustain this view, The action is one
instituted and prosecuted by and in the nane
of the People oi the state for the alleged
comnission of a crime; and consequently there
can be no contractual relationship with the
witnesses. In other words, any person having
knowledge of material facis connected with the
commission of a crime may be compelled to
testiily thereto regardless of his personal
inclinations, unless as here his testimony
would tend to incriminate him; and any
agreement attempted to be made by him as to
whether or not he would testify would be
wholly void and no rights whatever would be
created thereunder,”

Apparently the rationaia here is that enforcement of the
contract would infringe Art., I, § 13. Believing that to be
the rationale, we are forced to recommend disapproval of 37(a)
insofar as the application thereof to the privilege vs. self-
incrimination is concerned.

Turning now to 37(b) let us suppose a witness without
compulsion and with knowledge of his privilege testifies before
a grand jury to facts incriminating him. The grand jury indicts
X. At X's trial the witﬁess is called and eclaims privilege.

Or suppose the testimony was at the preliminary hearing of

People v. X and the claim of privilege 15 at the trial. Under
25(b) the claim would be overruled. Today in Californis the claim
would be sustained. As is said In re Berma:Z'

"We have s . . to examine first the contention
that petitioner, by giving his deposition in
the case of Guenther v, Barneson et sl., walved
his privilege against testilying, assuming for
the purpose of this as well as the succeeding
question, that to answer the interrogatories
would tend to incriminate the petitioner. The
problem is not entirely new:, In Overend v,
Superior Court, 131 Cal, 280 [83 Tac. 372}, the
progsecuting witness who had testified at the
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preliminary hearing of one against whom &
criminal complaint had been filed, refused

to testify at the trial in the Superior Court
on the ground that his evidence might tend to
incriminate him. The trial judge thereupon
found that the witness had waived his privilege
by testifying at the preliminary hearing and
gentenced him for contempt., The Supreme Court
says, in reviewing the judgment of contempt:
It appears that the trial court based its
Judgment of contempt largely upon the ground
that the witness had, without objection,
testified at the preliminary examination of
Minnie Campbell, and for that reason had waived
hig right to refuse to testify at the trial
upon the ground that his evidence would tend

to convict him of a felony. The position of
the trial court in this regard is untenable. This
question of waiving the privilege is discussed

and decided in le v. Commonwealth, 75 Va,
898, and Cullen v. O th, 24 tt., (Va.)
624. 1t Ts sald in cases that the witness'

statenments elsewhere have nothing to do with the
question,' We find a 1like declaration in People
v, Cassidy, 213 N.Y. 388 [Ann. Cas, 19160,'1'5&_,
107 X.E. ;13], as follows: 'The weight of
authority is against the claim of the people
that Walter by giving teatimony before Justice
Scudder waived his constitutional right to
decline to give testimony on the trial of
Willett that could be used against him in a
ceriminal case. [citations omitted] These
authorities amply establish the rule prevailing
in this juriediction, and as we think, in
accordance with sound reason.”

I8 the "sound reason'" last referred to derived from Art. I,
§ 13?7 Presumably so and it seems, therefore, that we are pre~
cluded from adopting 25(b) in this State unless it is amended
to exclude from its operation the privilege against self-
incrimination.

Our conclusion is that in this State hoth subdivisiong (a)
and (b) of Rule 37 a&s applied to privilege vs, self-incrimim tion
would be in contravention of Art., I, § 13.
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RULE 338

Let us suppose that under sutdivision (a) of Rule 25 the
judge finds in re a certain matter "that the matter will not
incriminate” a witness and the judge therefore orders the

witness to answer. Suppose further that, obedient to the mandate

of 25(a) that under such circumstances '"the matter shall be
disclosed", the witness answers and his answer 1s in fact

incriminating. later the witness is prosecuted and his anawer

is offered in evidence against him, Inadmissible under Rule 38

which provides as follows:

"Rule 38, Evidence of a statement or other
disclosure is inadmigsible against the
holder of the privilege if the judge finds
that he had and claimed a privilege to
refuse to make the disclosure bui was
nevertheless required to make it."

The Commiseioners state that Rule 38 "safeguards the
privileges against destruction by their very violatigg". The
Rule, they say, "states the generally accepted view".

Wie #ind no Cgliiornia cage directly railsing the question
but we entertain the opinion that insofar as Rule 38 applies
to the privilege vs. self-incrimination the principle of Rule

38 is implicit in the Cahan decision,

RULE 39

This Rule provides in part as follows:

"Subject to paragraph (4), Rule 23, if a
privilege 18 exercised not to testify

s « o, gither in the action or with

respect to particular matters, or to refuse
~to disclose , . . any matter, the judge and
counsel may not comment thereon, no pre-
sumption shall arise with respect to the

‘B9
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exercise of the privilege, and the trier of
fact may not draw any adverse inference
therefrom. . . "

Previously we have recommended disapproval pi paragraph (4)
of Rule 23 on the ground that it is probably in conflict with
the comment~inference provisions of Art. I, § 13, Accordingly
wa now recommend sBtriking the '"Subject to" clause of Rule 39,

The remainder of Rule 39 would, of course, be subject in this
State to Art. I, § 13. Thus in thims State Rule 39 would set
up & general rule of no comment upon end no inference from
exercise of privilege except &8s provided in Art. I, § 13. As
such, Rule 39 would affirm existing California self-incrimination
law in some respects; in other respects it would change such law.
let us note first the respects in which Rule 39 would be in
accord with prevailing principle,

Suppose D appears before a grand jury in response to sub
poena and refuses to answer several questions on the ground of
Art, I, § 13, later at D's trial the prosecution as part of
its case 1n chief proposes to prove D's claim of privilege before
the grand jury., The prosecution contends that the testimony is
admissible because (1) it is an admission made by & party in
response to an accusatory statement, and (2) defendant's reaction
thereto showed a consciousness of gullt., In People v, Calhou:?
held inadmissible for the following reasons:

"Neither of these grounds is tenanble, for

the reason that no implication of guilt can
be drawn from a defendant's relying on the
conatitutional guarantee of the fifth amend-
ment to the Constitution of the United States,
article I, section 13, of the Constitution of

the State of California, or Penal Code sections
688, 1323, and 1323,5., (People v, Bimmons, 28

80..
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Cal. 2d 699, 702 [12], 172 P.2d 18; Grunewald
v. United States, 353 U.S, 3981, 77 S.Ct. 963,
982 [21] et seq., 1 L.Ed.2d 831; Deople v.
Talle, 111 Cal.App.2d 650, 663 (1] et seq.,
245 P.2d 633), :

e » « In view of the foregoing rule, the
trial court prejudicially erred in holding
that the grand jury testimony could be
received in evidence as an aduission and used
to support a verdict.  The .use of evidence of
the assertion of the privilege against self-
incrimination as an indication of guilt amdess
support for a verdict is directly contrary to
the intent of the constitutional provisions
set forth above.

Such evidence does not fall within the scope
of the 1934 amendment to article I, section
13, of the Constitution of the State of
California, which. provides that 'in any criminal
case, whether the defendant testifies or not,
his failure to explain or to deny by hias
testimony any evidence or facts in the case
against him may be commented upon by the court
and by counsel and may be considered by the
court or the jury.' Any inferences to the
contrary in People v. Byers, 5 Cal.2d 678, 55
P.2d 1177, are overruled,

« « » Provisions of the federal and state
Constitutions and the Penal Code sections
referred to above establish that: (1) No
poerson can be compelled in a criminal action
to be a witness against himself; (2) if he
offers himself, he can be cross-examined by
the People's counsel only about matters to
which he testified in chief; and (3) in grand
Jury proceedings, among others, he shall *at
his cwn request, but not otherwise, be deemed
a competent witness,'"

The same result would follow if D's claim of privilege had

been in the case of People v, A and the evidence of sucgoclain

was offered in People v, D. Bg held in.qup;e v; Bonelli in
1
which the Court spoke as follows:

61.
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"The trial court prejudicially erred in
admitting the evidence of defendant's
refusal to testify in People v. Calhoun.
Likewlise, the instruction gquoted above
which the trial judge reasd to the jury was
prejudicially erroneous. The use of
evidence of the assertion of the privilege
against self-incrimination as an indication
of guilt and as support for a verdict is
directly contrary to the intent of the
constitutional provimions set forth above."82

The same results would ensue 1f these cases were to be
decided under Rule 39, In each situation "a privilege [was]
exercised . . : to refuse to disclose [a] matter"; therefore the
trier of fact (i{n People v, D) "may not &raw'any adverse
inference therefrom.” _ |

Turning now to situations in which the principle ol Rule
38 is in disagrecment with current law, let us suppose a civil
action in which plaintiff calls defendant under C.C.P. § 2055
and defendant refuses to answer pertinent inquiries on the ground
of self-incrimination. Today an inference adverse to defendant
may be drawn from his privilege claim because, as is said in

83
Fross v. Wotton, to hold otherwise "would be an unjustifiable

extension of the privilege for a purpose it was never intended

to fulfill", On the other hand, the inference would be pro-

hibited by Rule 39, A "privilege is exercised not to testify

« « » With respect to particular matters” in the action; therefore

"the trier of fact may not draw any adverse inference tharéfrum.“
1ot us next suppose & wrongful death action mgrinst a rail-

road, At the coroner's inquest the engineer of the death-dealing

train claims privilege. In the death action the engineer testifies

62,
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for the rallroad in denial of his negligence. Today the engineer's

privilege claim bhefore the coroner may be shown to impeach his
credibility, "since tke clzim of privilege gives rise to an
inference bearing upon the credibility of his statement of lack

84
of negligence upon his part'" (Nelson v. Sou. Pac. Co.), Again

this would be otkerwise under Rule 39 for before the coromer "a
privilege [was] exercised . . . to refuse to disclose [al

matter' and thérefore "the trier of fact may not draw an} adverse
inference therefrom".

It is apparent from the foregoing discussion that Rule 39 is
in sumé'instances more restrictive than current law reapecting
interencé and comment on eXercise of incrimination privilege.

In these instances our personal preference is the present law,
Therefore when we reach a full-scale study of Rule 39 we shall

recommend appropriate amendments.

RECOMMENDATION |

Today we have a hodge-podge of statutes on incrimination
privilege. These are as follows:

"p.,C. § 688. No person can be compelled, in
a criminal action, to be & witness against
himself; nor can A person charged with a
public offense be subjected, before con-~
viction, to any more restraint than is
necessary for his detention to answer the
charge,"

"p.Ci § 1323, A defendant in a criminal
action or proceeding cannct be compelled

to be a witness against himself; but if he
offers himself as a witness, he may be cross-
examined by the counsel for the people as to
all matters about which he was examined in

63.
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chief, The failure of the defendant to
explain or to deny by him testimony any
evidence or facts in the case against him
may be commented upon by counsel."

"P,C. § 1323,5, In the trial of or examin-
ation upon all indictments, complaints, and
other proceedings before any court, magis-
trate, grand jury, or gther tribunal,
against persons accused or charged with the
commission of crimes or offenses, the person
accused or charged shall, at his own request,
but not otherwise, be deemed a competent
witness, The credit to be given to his
testimony shall be left solely to the jury,
under the instructions of the court, or to
the discrimination of the magistrate, grand
Jury, or other tribunal before which the
testinony is given.

This section shall not be construed as com-
pelling any such person to testify."

C.C.P. § 2065 [in part]:
"A witness . . ; need not give an answer which

will have a tendency to subject him to punish-
ment for a felony. . + "

These statutes plus Art, I, § 13 and our numerous decisions
constitute the sources of our present incrimination law.

Rule 23 subdivisions (1) and (3), Rule 24, and Rule 25
subdivisions (a), (b), (c) and (o) would merely be declaratory
of existing law. Possibly the same is true of subdivision (d).

Ve recommend all of these for approval.

Rule 23 subdivision (4) and Rule 25 subdivisions (1) and (g)
would in our opinion be unconatitutional and are recommended for
disapproval.

Rule 37 would be unconstitutional unless amended to exclude
the privilege against self-incrimination from its operation.
This Rule is applicable to all privileges and we recommend
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deferring judgment upon it (even if amended as suggested) until
a study is made of its impact upon other privileges, Fof.
similar reasons we recommend deferred judgment. upon Rules 38
and 39 which are likewise applicable to all privileges.

As stated at the outset of this study the merit, if any,
of those Rules and subdivisions above recommended for approval
is that they codify and thus summarihe and collect in one place
a large body of existing rules and principles which today must
be extracted from a rather vast amount of case material.

Amerniding the statutes above mentioned to conform to the
enactment of the URE, Rules recommended would be reintively simple.

The following changes would be desirable:

1, Eliminate first cliuse of P.C. § 688

because superfluous, .

2. Eliminate first clause of P.C, § 1323
because superfluous (leave second clause

intact as substitute for U.R.E. Rule 25
(g)).

3. Repeal § 1323.5 because superfluous,

4. Repeal the portion of C.C.P. § 2085 quoted

above because superfluous,

Respectiully submitted,

James H. Chadbourn

88,
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FOOTNOTES

U.R.E, 23(1) 1= a copy of A,L.1, Code Rule 201(2), Evidently
the sponsors of the U,R.E. agree with the follbwing commentary

" on A.L.I. Rule 201(2): "It is entirely impracticable at
' this time, if not unwise, to attempt to abolish this

privilege."

In this memo we accept this point of view and we do not

therefore attempt to explore and evaluate arguments pro and

" con the privilege.

111 C.A.2d 850 {(1952),

.The statute is presently P.C. § 1323.5.

The rule that the prosecution should not call the accused .
is apparently here regarded as based wholly upon the

 statute, However, in People v. Iyler, 36 C, 522, 529

(1869) the statute is said to be "a re-enactment by statute"
of the constitutional incrimination privilege:, If this be

| g0, the right not to be called is a constitutional right,

The question is presently only of theoretical interest
unleas it is desivred to amend 23(1) to eliminate the
privilege not to be called. For reasons stated in Note 1

supra we do not advocate such amendment.

Under 23(1) questions would arise as to when one is "an
accused"” in a "eriminal action'. +For example, in a
disbarment procéeding do we have "an accused?'in 2

FH~1
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7.

8.

C D
"eriminal action'? Nothing in the U,R.E. Rules attempts
to define the terms quoted, It would seem, therefore,
that they would be construed in conformity with prevalling
rules on the subject such as the curreant rule that a
disbarment proceeding is "a special proceeding 91 a civil
nature"” which means the accused lawyer maj prbpefly be
called to testify but, of course, may not be required to
give incriminating testimony. Fisgh v. State Bar, 214 C.
215 (1931)., 1In terms of U.R.E. Rules this means the
accused lawyer does mot possess Rule 23(1) privilege, but
does, of course, possess Rule 25 privilege.

For similar problems as to whether certain proceedings are

- civil or criminal, see Levy v. Superior Court, 105 C. 600
{1895); Thurston v. Clark, 107 C, 285 (1895); In re Tahbel,

46 C.A., 755 (1920); Vest Coast Home Improvement Co. V.
Contractora’ State lLicense Board, 72 C.A.2d 287 (1945),

le v. Goldensopn, 76 Cal.:328,.347/(1880). BSee also
People v. Oliveria, 127 Cal, 376 (1899) and 2eople v. Ferns,
27 C.A. 285 (1915), |

Wigmore § 2263 quoted with approval in People v. Ome 1841
Mercury Sedan, 74 C.A.2d 199 (1946); People v. Trujillo,
32 C.2d 105 (1948); People v. Hacussler, 41 C,2d 252 (1953).

Wigmore § 2265 quoted with approval in People v. One 1941
Mercury Sedan, 74 C.A.2d°199 (1948); People v. Trujillo,
32 €.2d 105 (1948), | '
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10.

11,

12,

13.
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188 C. 237 (1922),
74 C.A.2d 528 (1948).

The portion of 28 quoted in the text is taken from A,L,I.
Code Rule 203 which likewise uses the expression "in an
action"”, However the Code contains a conpréhensiva
definition of action ("'Aétion' includes action, suit,
speclal proceeding, criminal prosecution and every proceeding
conducted by a court for the purpose of determining legal
interests"” Rule 1(1)) which the U.R,E, omit. In the

absence of such cbmprehensive definition of "action" that
term 18 not a happy cholice of a word to describe judicial
proceedings in general. Technically in this State "action"

does not comprehend "special proceedings"” nor seemingly

would 1t embrace grand jury investigations and coroner's

inquesta.

Accordingly we suggest amending 25 by striking "ia an action”
and substituting therefor "in any judicial proceeding'.

46 C,A. 755 (1920).

Barr, Privileges Against Self-Incrimination in California,

30 Calif. L. Rev. 547, 554-5 (1942) expresses the following
opiniont ' '

"It has been supposed that all the privileges
against self-incrimination stem from the
constitution., But the provision we find
there does not broadly extend its privileges

" to all persons; it is explicit that the only
persons entitled to the exemptions are thosme
who are requested to testify in & 'criminanl

FN-3

L o ~ MJIN 0221 4




14,
15,

16,

17.
18.

18,

20,

21,
22,

- >

e

case'., The inference Beems clear that where
the . proceeding is not eriminal in nature, the
privilege of the witness against self-
incrimination is not based on article I,
section 13, It is an interesting and open
question whether the California legislature
by repealing the privileges given to civil
witnesses under Section 2085 of the Code of
Civil Procedure could eantirely deprive them
of their historic privilage against self-
incrimination, "

In our opinion the inference which is '"clear" to the

author is refuted by In re Tahbel and upon the same

authority the question which the author regards as "open"

is truly & closed gquestion,

McCormick § 123,

Mclain v, Superior Court, 99 C.A.2d 109 (1850) (dictum).

Uest Coast Home Improvement Co. v. Contractors' Btate

153 C.A:2d 64, 76 (1957).

license Board, 72 C.A.2d 287 (1945) (dictum).

Fink v, State Bar, 214 C, 215 (1931) (dictum),

28 C.2d 699 (1946). B8ee also People v. McGee, 31 C.2d 299

(1947); People v. Abbott, 47 C.2d 362 (1958); People v.
Davis, 43 C.2d 661 (1954). ’

28 C.2d at 716.

28 C.2d at 721,
As suggestive of this possibility consider the Zfollowing
from People v. Clemmons, 153 C.A.2d 64, 76 (1957):

—_
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24,

3 -,y
"If the g:;vilege does extend to théuJolice
station, as it apparently does, it is difficult
“to: seé how Cook, under the circumstances, waived
any right to be silent by the simple process
of remaining silent. If he did not waive the
right, he was certainly clothed with it, and
was entitled to all of its protection.”

Conglder also the following from the Stanford Note "The

Privilege Against Self-Incrimination: Does It Exist in

The Police Station?', 5 Stanf. L, Rev, 459, 474 {(1953):
“Paogle v. Simmons speaks of excluding accusatory
statements where the defendant 'has adopted the
policy of silence'. Uhat does this mean? The
court may have meant that the privilege is lost
if not affirmatively claimed. It might be argued
that in Simmong it was affirmatively claimed,
gince defendant continually said he would not
talk. But is not the right to be silent claimed
by merely refusing to answer? Silence itself
would appear to be the most obvious way of
claiming the privilege. %WVould this be a ‘'policy

of silence' under Simmons? Or is it necessary
for one to say afflrmatively that he will say

nothing?"
Note, however, that adoption of the U,R.E. would eliminate
whatever incompatibility may presently exist between (1)
The proposition that the privilege applies in the policé
station, and (2) The proposition that so-called involuntary
admissions (i,e. incriminating statements short of
confessions) are admissible. The adoption in this State
of U.R.E. Rule 63(6) or its equivalent would make coerced
admisaions igpdniésibla thereby eliminating the present

iaconsistency, if any.

leCormick § 125; West Coast Home Improvement Co. V.
Contractors' State License Board, 72 C.A.2d 287 (19435);

Seiain v. Superior Court, 99 C,A,2d 109 (1850),
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25.

28,

27,

28.

26,

30.

31.

C D

Tl

It seems that under some circunstances the person is the
sole judge of whether given matter will incriminate simply
bécause nc procedure for judicial detexrmination is a#ailable.
This seenms to be so, for example, when a suspect is being'
interrogated by officers. The privilege applies here

{see toxt at notecall. 18) and we are aware of no procedure

for procuring a judicial'order at this point.

See Barr, Privileges Against Self~Incriminstion in California,
30 Calif, L, Rev. 547, 553-554 (1942), |

In re Lemon, 15 C.A.2d 82 (1936); In re Hoertkorn, 15 C.A.2d

93 (19336).

See also note 11 supra,
41 C,2d 252, 256 (1853).
312 P.2d 690,

Compare, however, People v. McGinnig, 123 C,A.2d Bupp.

945 (1954), in which, after holding defendant's refusal

to take an intoximeter test sdmigsible as evidence against
him, the court states the following dictum (p. 948):

"A person, arrested because it appears that he is
intoxicated, may have the right to refuse to
subject himself to any of the usual tests, or to
the intoximeter test, mas the jury was lastructed,
but if he takes the tests, no physical or other
coercion frowned upon by due process being
employed, the result may be b ht before a

ury. (Pbo le v. Haeussler (19 , 41 Cal,2d 252
260 P.2d E] »

FN-56
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In our opinion the following criticism of the dictum in
42 Calif. L. Rev, 697, T00-701 (1954) is well takon:
*Xevertheless, the conclusion scems gquite clear
that the court in the McGinnis case was in
error either in assuming (or at least suggesting)
that McGinnis bkad a ‘right to refuse! to submit
to the tesi or in permitting an inference of
guilt based on the exercise of such 'right', It
is submitted that the result was probably correct;
that the forcible administration of a breath test
ought not to be deemed either an infraction of
the Rochin rule or (assuming & lawful arrest) an
‘unreasongble search.! And clearly, under the
sottled local doctrine, it does not violate the
privilege against self-incrimination., On this
basig, one lawfully arrested has no 'right to
refuse' tc take a breath tost; hence there appears

no valid objection to the adumissibility of evidence
of hie refusal as probative of a consciousness of

guilt."”
Under the Uniform Act on Blood Tests to Determine
Paternity (C.C.P. §§ 1980.1 - 1980,7) in civil or
criminal actions in which paternity is a relevant
fact the court may order the mother, child and alleged
father to submit to blood tests. If any party refuses
the court may enforce its order or may resolve the question

of paternity against such party.

Under the principle of U.R.E, Rule 25(c) the Uniform Act
on Blood Tests is not violative of the U.R.E. privilege
against self-incrimination. Since California agrees
with 25{(c) it seems that the Uniform Act is not in
violation of Calif, Const. Art., I, § 13,

113 C.A,2d 418 (1952). See also People v. Gormley,
64 C.A.2d 336 (1944) and People v. Harper, 115 C.A.2d 776
(1953). ‘

. FN-7
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33.

34.

35.

36.

37.

38.

39.

112 C.A. 68 (1931).

17 C,A.2d 75 (1836).
113 C.A.2d 460 (1952),
126 C.A, 526 (1832),
146 C.A.2d 722 (1956),
41 C.2d ?23 (1983).

See also People v, Chapman, 311 P,.2d4 190 (1957), to the
effect that taking witnesses to defendant's apartment

for identification purposes did not violate his
incrimination privilege and People v. Smith, 298 P.2d
540 (1956), admitting photographs of defendant's nude
body taken without consent,
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40,

41,

42,

45.

458,

47 .

48,

49,

50.

(J

C

103 C.A. 66 (1951).
168 C. 777 (1914).

114 C.A. 522 (1931),
12 C.2d 766 (1939).

The excerpt quoted is severely but (we believe) fairly
edited. ' '

See People v. Simmons, supra, note 19,

See, however, note 82 infra for a possible qualification
respecting evidence of pre-trial claim for impeachment

purposes,
Commentary on Rule 25(b).

Inbau, Self-Incrimination, p. 60.

McCormick, p. 2686,

Inbau, Self=-Incrimination, pp. 55-58,

e do not overlook the fact that in many cases the penalty
for the crime would exceed the penalty for disobedience

to the order and that therefore the strategy of the suspect
might well be to disobey the order and incur the lighter
penalty in the effort to win the higher stakes of a
favorable verdict,

FN-9

MJN 0227




~ -~
M —

51, U.R.E, 25(d) coples A.,L.I. Code Rule 205, Consider the
C: following-colloquy between lir. Rosenthal and Professor
Morgan during the Institute debate on Rule 206:

"!r. Rosenthal: Might I ask a question in
that connection, Under Bule 206 a
man is indicted for larceny and the
question is whether he has stolen the '
watch, Of course, there can be a
search warrant, but can that man be
ordered in the court which is trying
this case against him to produce the
watch?

Mr, Morgan: If the trial court finds that
the watch belongs to the other party,
yes. No question about it under this
rule,”

XIX A.L,I, Proceedings 127.

52. Consider the following commentary on A,L.I. Code Rule 206
C:_ (which U.R.E, 25{(d) copies):

"There is no gquestion that a person having i
in his possession a tangible which containe
matter incriminating him cannot by claiming
the privilege against self-incrimination
avolid his duty to deliver it over to the
person legally entitled to its possession.
And it seems to be immaterial that the
latter intends to turn it over to others
for use in a criminal proceeding against
the present possessor. BSee Johnson v,
United States, 228 U,.S., 457, 33 8. Ct. 572,
57 L, Ed, 919, 47 L, R. A,, N, 8,, 263 (1913);
87 L. Bd, 881 (1923)." :

53, 24 C.A. 799 (1914). See also People v. Fodera, 33 C.A, 8
(1917). | )

54, People v, Diller, 24 C.A. 799, 802-803 (1914).
C 55. 102 C.A.2d 954 (1951).
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56.

57.

59,

60,

81,

62,

G4,

65,

G6.

67.

C: “
335 U.8: 1, 71 (1948).
NMcCormick, p. 283.
MeCormick, p. 283,
HeCormick, p. 281.
See § supra,
98 C.A.2d 109 (1950).
XIX A.L.Y. Proceedings, pp. 129~130,
McCormick, pp. 262~263.
89 C.A.2d 1‘59 (1250).

Ve are not thinking here of the situation of prosecution
calling defendant in rebuttal for further crosg-exsmination
as in People v, La Vers, 130 C,A, 708 (1933) and People v.
Searing, 20 C.A.2d 140 (1937). ]

P.C. §1323:

A defendant. in a criamiuml action or proceeding
cannot be compeiled to be a witness against
himself; but if he offers himself as a witness,
he may be cross-examined by the counsel for
the people as to all matters about which he was
examined in chief, The failure of the defendant
to explain or to deny by his testimony any
evidence or facts in the case against him may
be commented upon by counsel,"

66 C, 602 (1885),
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linking the examination "as general as could have been made

of any other witness" would not, it seems, in and of itself

be objectionable,

See also the following from People v. McGungill, 41 C, 429,

430-1 (1871):

"It appears from the bill of exceptions that

‘one Yates was called and sworn 25 R witness

for the prosecution, and among other things,
stated that he had a certain conversation

with the prisoner.' This closed the evidence
for the prosecution. The defendant was then
placed upon the stand as a witness in his own
behalf, and wes asked if he had the conversation
with Yates spoken of by Yates, and answered he
did not, and was examined no further by his
counsel than concerning said conversation, nor
was he examined on any other point, but answered
all questions required of him by the Court; that
upon the argument of the case the counsel for
the prosecution commented upon the fact before
the jury; that the defendant refused to be cross-
examined to the whole case; that defendant’s
counsel protested against such comments, but
they were continued by permiassion of the Court,
This conduct of counsel for the prosecution,
under sanction of the Court, and against
objections of the defendant's counsel, was
irregular, and its permission by the Court
erroneous, and manifestly prejudicial to the
g;ghgs of defendant. (People v. Tyler, 36 Cal.

The fact that defendant offered himself as a
witness in his own behalf, did not, as to him,
change or modify the rules of practice with refer-
ence to the proper limits of a cross-examination
of a witness; and, clearly, the prosecution could
not legally claim that defendant should be made a
witness for the State against himself., To attempt
such an outrage of defendant's rights, and then,
with the sanction of the Court, in argument to the
Jury, to comment upon the failure of such attempt
as a clrcumstance tending to establish the guilt
of defendant, cennot be justified or sanctioned.,"

Query: would comment be proper today under the comment
provision of Art, I, § 13?7 I so, does this change the

FN-12
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T1.

-y
C D

clder rule that restricted cross-examination is a consti-
tutional right? No, it seems. Comment authorized by the
Constitution does not negate the existence of privilege.

122 C, 127 (1828).

McCotmick's analysis is as follows (pp. 49-50):

As a means of implementing the prescribed
order of producing evidence by the parties,
The restrictive rules limiting cross-—examin-
ation to the scope of the direct or to the
proponent’s case are burdensome, but under-

. standable. The cross-examiner who has been
halted has at least a theoretical remedy.
He may call the witness to answer the same
questions when he puts on hig own next stage
of evidence, But the Federal courts and the
states following the restrictive practice
have applied these confining rules to the
cross—examination of the accused by the
-prosecution. Thus, the accused may limit his
direct examinmation to some single aspect of
the case, such as age, sanity or alibi, and
then invoke the court's ruling that the cross-
examination be limited to the matter thus
opened. Surely the according of a privilege
to the accused to select out a favorabie fact
and testily to that alone, and thus get credit
for testifying but gscape a searching inquiry
on the whole charge, is a travesty on criminal
adainistration, It is supposed to be
necessitated by the principle that by taking
the atand the accused subjects himself to
cross-examination 'as any other witness.'
Seemingly at least two escapes are available.
First, the rule limiting the cross-examination
has rlways been professedly subject to variation
in the judge's discretion, and the fact that the
cross~examiner cannot call the witness is a
ground for exercising the diacretion to permit
cross-examination on any relevant fact. Second,
the accused might reasonably be held to have
waived altogether his right not to be compelled
to be a witness against himself, by taking the
stand in his own behalf, Consequently, the
prosecution could later call the accused as
state's witness, and the one-sided effect of
limiting the cross-examination would be mitigated,
In jurisdictions following the wide-open practice

=13
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72,

73.
74,
75.
76.
7.
78.
79.
80,

81,

there is of course no obsetacé¢le to cross-examining
the ®ccused upon any matters relevant to any issue
in the entire case.”
For reasons stated in the text, we do not believe
McCormick's suggested first escape is available in this
8tate. Nor do we believe his suggested second escape

(which is U.R.E, 25(g)) is available,

In re Berman, 105 C.A, 37 (1830); In re Crow, 126 C.A. 617
and 621 (1932); People v. Bartges, 126 C.A.2d 763 (1954);
Overend v, Superior Court, 131 C. 280 (1900). ﬂ -

McCormick, § 124,

¥McCormick, pp. 261~2,

184 C, 524 (1920).

134 C.A. 54 (1933),

105 C.A. 37 (1830),

Commentary on Rule 38.

323 P.2d 427 (1958).

324 P.2da 1 (1958).

The instruction was as follows:
vtIT)hose accused of crime are competent as
witnesses only at their own request and not
otherwise. You are therefore not to draw an
inference against the Defendant Nathan Harris

Snyder because he refused to testify in the
case of People versus Calhoun on this ground.

FN~14
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84.

C 2

However, you are further instructed that

failure to testify on the ground that an

answer might tend to incriminate may be

considered by you in the light of all other

proved facts in deciding the question of the

defendant Nathan Harris Snyder's guilt or

innocence. %UThether or not his fLailure to

testify in the case of People versus Calhoun

on the ground of seli-incrimination shows a

consclouesneas of gullt and the significance

to be attached to such a circumstance are

matters for your determination.'”
Suppose the evidence of privilege claim had been (1) offered
after D testified, and (2) had been offered solely for the

purpose of impeaching D's credibility as a witness.

In People v. Kynette, 15 C.2d 731 (1940) the court stated
that the use at the trial "solely for 1mpeachnent purposes"
of an incrimination privilege before a grand jury 'no

more destroys [the] constitutional privilege than does

comment when privilege 1s exercised at the trial,
Query is this changed by Calhoun and Bonelli?

if today the evidence would be aduissible in this situation
and upon this theory this is an instance, in addition to
those noted in the text, of difference between today'’s law
and Rule 39,

3 C.2d 384 (1935).

8 C.2d 648 (1937), Bee also Keller v. Key System Transit
Lines, 1292 C.,A.2d 593 (1954).
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