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RESPONDENT’S REQUEST FOR JUDICIAL NOTICE AND
DECLARATION OF MEREDITH WHITE IN SUPPORT THEREOF

Respondent respectfully moves this court, pursuant to Evidence Code

sections 452 and 459 and California Rules of Court, rule 8.252, to take

judicial notice of materials relating to various amendments to Penal Code

sections 261 and 288a. The specific materials are detailed in the attached

declaration. They include one former senate bill and eight legislative



committee reports. Versions of legislative bills and legislative committee
reports and analyses are materials of which this court may take judicial
notice. (Hutnick v. United States Fidelity & Guaranty Co. (1988) 47 Cal.3d
456, 465, fn. 7; see also Martin v. Szeto (2004) 32 Cal.4th 445, 450.) It
should be noted that these materials do not represent complete legislative
histories for each amendment. Instead, in the interest of brevity, respondent
has selected the relevant portions and included only those portions in thi§
motion.

These materials are relevant to this case because they are proper
extrinsic aids which demonstrate the Legislature’s intent to make similar
changes to Penal Code sections 261 and 288a. (Cal. Rules of Court, rule
8.252, subd. (a)(2)(A).) Neither the trial court nor the Court of Appeal took
judicial notice of these materials. (See Cal. Rules of Court, rule 8.252,
subd. (a)(2)(B).) These materials consist of “[o]fficial acts of the
legislative, executive, and judicial departments of” the State of California.
(Evid. Code, § 452, subds. (c); Cal. Rules of Court, rule 8.252, subd.
(2)(2)(C).) Finally, the materials do not relate to proceedings occurring
after the order or judgment that is the subject of this appeal. (Cal. Rules of
Court, rule 8.252, subd. (a)(2)(D).)



CONCLUSION

For the reasons stated above, respondent respectfully requests that

this court take judicial notice of the attached documents.
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DECLARATION OF MEREDITH WHITE IN SUPPORT OF
RESPONDENT’S MOTION FOR JUDICIAL NOTICE

I, Meredith White, declare as follows:

1. Tam a deputy attorney general for the State of California and the
primary attorney responsible for this case.

2. The attached materials include the following items:

a. Senate Bill No. 759 (1967 Reg. Sess.) § 1

b. Assembly Committee on Criminal Justice, Analysis of Senate
Bill 877 (1977 Reg. Sess.) as amended June 21, 1977

c. Assembly Committee on Criminal Justice, Bill Analysis of
Senate Bill 1930 (1979-1980 Reg. Sess.), as amended April
16, 1980

d. Senate Committee on the Judiciary, Report on Assembly Bill
2721 (1981-1982 Reg. Sess.) as amended April 15, 1982

e. Senate Committee on the Judiciary, Report on Assembly Bill
3485 (1985-1986 Reg. Sess.) as amended June 30, 1986

f. Senate Committee on the Judiciary, Report on Assembly Bill
85x (1993-1994 Reg. Sess.) as amended May 12, 1994

g. Senate Rules Committee, Office of Senate Floor Analysis,
Unfinished Business-Sen. Bill 1421 (2001-2002 Reg. Sess.)
as amended July 1, 2002

h. Senate Rules Committee, Unfinished Business-Senate Bill 59
(2013-2014 Reg. Session) as amended July 3, 2013

i. Assembly Floor Analysis of Assembly Bill 65 (2013-2014
Reg. Sess.) as amended June 25, 2013

3. Tam informed and believe that the attached documents are true and
correct copies retrieved from our office library, which compiles the

legislative history for statutory amendments and additions.



[ declare under penalty of perjury under the laws of the State of California

that the foregoing is true and correct. Executed this 3rd day of August, at
San Diego, Calim CS <

MEREDITH S. WHITE
Declarant
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AMENDED IN ASSEMBLY AUGUST 3, 1967 -
AMENDED IN ASSEMBLY JULY 20, 1967
AMENDED IN SENATE MAY 17, 1967

SENATE BILL _ No. 759

. Introduced by Senator Danielson

Marech 30, 1967

REFERRED TO COMMITTEE ON JUDICIARY

13
14
15

CROINDULHE GO DD

An act to add Scctions 264.1, 286.1, and 288b to the Penal
Code, relating to forcible sex offenses.

The people of the State of California do enact as follows:

;SECTION 1. Section 264.1 is added to the Penal Code, to

read:

264.1. The provisions of Section 264 notwithstanding, in
any case in which defendant, voluntarily acting in concert
with another person, by force or- violence and against the will
of the victim, committed the rape, either personally or by
aiding and abetting such other person, such fact shall be
charged in the indictment or information and if found to be
true by the jury, upon a jury trial, or if found to be true by
the court, upon a court trial, or if admitted by the defendant,

defendant shall suffer confinement in the state prison from 5 -

five years to life.
SEC. 2. Section 286.1 is added to the Penal Code, to read:
286.1. The provisions of Section 286 notwithstanding, in
any case in which defendant, voluntarily acting in concert with

LEGISLATIVE COUNSEL'S DIGEST

SB 759. as amended, Danielson (Jud.). Forecible sex offenses.

Adds Secs, 264.1, 286.1, and 288b , Pen.C.

Provides for a penalty of imprisonment in state prison from 16 5
years to life for convicted defendant who, voluntarily and in concert
with another person, by force or violence and against the will of the
vietim. either personally or by aiding and abetting such other person,
committed rape, by foree or violence and against the will of the vietim
committed sodomy upon a human being, or by force or violence and
against the will of the vietim participated in an act of oral copulation.

Vote—Majority ; Appropriation—No; State Expense—No.

1877-0017
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mmther person, by foree or v mlcnce and agninst the w 111 of the.
vietim committed sodomy - upon a human being, cither per-
sonilly or by aiding and abetting such other person, such fact
shatl be charged in tho mdwnnom or information mul if found
to be true by the Jlll'\' upon a jury trial, or if found to be
~true by the court, upon a court trial, or if admitted by the - B
defendant, defendant. shall. suffer conﬁnvmont in thc state
prnsnn from 9 five years to lifo,
Sec. 8. Scction 288b is added to the Penal Code, to read:
288b. The provisions of Section 288a notwnhstandmg, _
any case in which defendant. voluntarily actmg in concert
with another person, by foree or violence and aganinst the will |
of the vietim participated in an act of oral u)pu]dtlon either .
personally or by aiding and abetting such other person, such
“faet shall be charged: in the indictment or information and if -
found to be true by the jury, upon a Jurv trial, or if found to
be true by the court, upon a court trial, or if admitted by the
.dvf‘(-nddnt. defendant shall suffer confinement m the state
prison from- 3 fire years to life.

1877-0018
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R ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE BILL ANALYSIS .,

. 445-3268 -

Kenneth Maddy, Chammn ‘ . '
Staff Member _MSU.

State Capitol - R 2188 . _
ore ont eom - Ways & Means _NO

Rev. & Tax. _YES
' HEARING DATE: August 1, 1977

BILL:  S.B. 877 (As Amended June 21, 1977)
AUTHOR: HOLDEN

SUBJECT: ASSAULT

'BACKGROUND:

Under the law prior to 1976, all acts of sodomy and oral copulation,
whether done with or w1thout the consent of the parties were felonious.
In 1975, the Leglslature passed A.B. 489 (Brown) which revised the
crlmlnal law on sexual conduct. This bill provided that only certaln
types of oral copulatlon and sodomy are proscribed: consensual acts
with persons under age; acts- through force, violence; duress, menace,

‘or threat of great bodily harm; and acts committed by county jail or

state prison inmates. All other sexual acts among consenting adults

‘ would not be punished crlmlnally.

BILL DESCRIPTION : .

.Under current law, acts: of oral copulatlon and sodomy are felonlous if

one participant is a minor, if it is accomplished through force or

violence or threats, or if it is committed. by. county jall or state

prison lnmates..
(e

Senate Bill 877 would add acts committed when the v1ct1m is at the
time unconscious of the nature of the act and this is known to the
person commlttlng the act. The crime would be a wobbler punishable -
either in the county jall for on€ year or in the state prison for: '

_16 months, 2 or 3 years.

COMMENTS

1. This new crime would be covered by Section 290 of the. Penal Code
requiring sexual registration of the. person cdonvicted of such a
"¢rime. Should the requirement to register as a sex offender be
expanded'> What is the utlllty of the sexual reglstratlon statute,
and in particular, what is to be gained by adding the persons
conv1cted under this bill?

--MORE--



S.B. 877 (As Amended ‘June- 21, 1977)
August 1, 1977
Page 2

2. Do the acts covered by this blll really occur? If so,- they would
be covered under current law -as misdemeanor batterles.

3. This blll is partlally based upon the rape statute which covers,
acts of sekxual intercourse lmposed upon an uneconscious woman. .
The rape laws are archaic covering such acts as "sex with a
lunatic" and "sex with a woman tricked into believing she is

married to the accused. Should the Legislature be bulldlng on -
the rape law structure? Should the whole "sex crime" law be
revised? : o '

4., This blll would cover acts committed when the "victlm" 15 uncon-
scious of the nature of the acts, even if the victim may have
consented had he or she been consc1ous.{

SOURCE: L.A, County DlStrlCt Attorney

' SUPPORT : California District Attorneys'Association
: California Peace Officers' Association

OPPOSITION: Unknown
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SENATE COMMITTEE ON JUDICIARY ~ 197-70 neouuak session

SB 877 (Holden)
As introduced
Penal Code

| SEXUAL ASSAULT
HISTOR&

~ Source: Los Angeies.bistrict Attorney |

Prior Legislationi 'Nonéf

Support: california District Attorneys Association, -
California Peace Officers Association

Opposition: No Known
| PURPOSE
EXLStlng law provideé that sodomy and oral copulation

are crimes with specified penalties, when committed
under certain circumstances. :

This bill would add the circumstance of the victim
‘being at the time unconscious of the nature of the
act and this fact is known to the person committing

the act., The penalty would be an alternative felony/'

misdemeanor. -

The purpose of this bill is to cortect’a legislative
‘oversight, :

COMMENT

1. The proponents state ‘that ex1st1ng sections of
the Penal Code relating to sexual assault contain
the laqggage proposed by this- bill.

The addition of this language to Secs. 286 and
288+(a) of the Penal Code would conform these
sections with spec1f1ed circumstances used in’
other sexual assault provisions of the Code.

(More)

NN wn



SB 877 (Holden)
Page two

DIGEST

See Purpose section of analysis.
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. PLEASE. RETURN AS:-SOON AS POSSIBLE TO:

ASSEMBLYMAN KENNETH MADDY, CHAIRMAN
CRIMINAL JUSTICE COMMITTEE
STATE- CAPITOL - ROOM 2188

“UN 39 197,

© SEN
QM‘-:.EH )
BILL ANALYSIS -- WORK SHEET. HEDEN,

BILL NO. % % %‘\"\ ., ', AUTHOR_:\.... |

Orlgln of the bill:

(a) What is’ the source of the b1119 -(What person, organi-
zation or governmental entity, if any, requested intro-
ductlon? . ' ’

Los Angeles Dlstrlct Attorney

(b) Has a similar bill been before elther this session or a_‘
‘ previous session of the Legislature? .If so, please
identify the se551on, bill" number and dlsp051tlon of the

bill.
No.

(c) Has there been an lnterlm committee report on: the blll’ |
' If so, please identify the report.. ‘ :

No.

(d) Give name or names of any group, organization or govern-.

mental agency who has contacted you elther in support of

or opposition to the bill:.

Support - Rodney J. Blonien, Executive Dlrector,vga;lfornlg
Peace Officers' Association, 1107 Ninth Street, Suite 800,
Sacramento,' California 95814, 446-7847; Charles Qates, '
Legislative -Advocate, Callfornla Organization of Police and

Sheriffs, 921 - 1lth Street, Sacramento, CA 441-3336 (See Back)'
Problem or de 1c1ency in the present law which the bill seeks

to remedy: _
' Inability to- prosecute sodomy or oral copulatlon cases when
the victim is unconscious of the nature of the act. Conforms

law to rape law.
Please attach copies of any background materlal in explanatlon

of the bill, or state where such materlal is avallable for
reference by commlttee staff.
We have cases from Los Angeles that were dlsmlssed
because of the above def1c1ency.

Hearlng.

(a) Approximate amount of time necéssary for hearing:
20 minutes » ’

(b) Preference for date of hearing: T

(c) Names of witnesses to testify at hearing:
~ Doug McKee, District Attorneys Office

e . e e - peme s
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-Support -

'Los Angeles County District Attdrney

california District Attorneys Association

Department of Finance



CALIFORNIA DISTRICT ATTORNEYS ASSOCIATION

555 CAPITOL MALL; SUITE 1545, SACRAMENTO, CALIFORNIA 95814  Area Code (916) 443-2017

OFFICERS

. President o

- DUNCAN M. JAMES

" District Attorney )
Mendocino County . Ju-ly 27, 1977
Flrst Vice-President .

_ EDWIN.L. MILLER, JR.
District Attomey

San Diego County

Second Vice-President .
D. LOWELL JENSEN

District Altorney
Alameda County » .
Secretary- Treasurer . The Honorable Kenneth L. Maddy
' ‘éﬁiﬁgf“w Member of the Assembly
Los Angeles czumy California. Legislature
Serseantal-Amms State Capitol, Room 2188
ALLEDDY Sacramento, CA 95814
District Attorney .
Kern County. Dear Assemblyman Maddy: :

BOARD OF DIRECTORS

NEILL G. ANDERSON The California District Attorneys Association has read and considered

Depaty District Attorney Senate Bill 877, and we support the bill in pr1nc1p1e.

Sacramento County ' »
LAWRENCE G. ANTOLINI " This measure will bring the law of sodomy and oral copulation 1nto
Deputy District Attorney : conformlty with the law of rape with regard to sexual abuse of an
Sonoma County v unconscious vietim. :

AL BENDER -

Deputy District Attorney Respectfully yours,

Santa Clara Counly

JOHN BUFFINGTON '
District Attorney ) .
Humboldt County : . ;

MIKE CAPIZZI T. W. CON DIT

Assistant District Attorney Ap .
Orange County Legal Affairs Director

CHRISTOPHER COTTLE .
"District Attorney TWC-mkp
Santa Cruz County

CHARLES PATRICK -
Deputy District Attorney
San Diego County

HARRY SONDHEM
Deputy District Attorney )
Los Angeles County .

DONALD STAHL

District Attorney
. S;an,lslaus County

STANLEY TROM
District Attorney
Ventuya County

EXECUTIVE DIRECTOR
GEORGE NICHOLSON

. LEGAL AFFAIRS DIRECTOR
THOMAS W. CONDIT
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E BILL McVITTIE Chairman

State Capitol - Room 3151 . o o
445-3268 : - Ways & Means._iﬁé_—+—-

1AUtHOR: Watson D - Hear1ng Date

- because of threats of harm to the person.'

. Under. current law, the threats requlred Wfider ‘the: rape.

SUPPORT: Los Angeles County District Attorney; Women. in Poid

ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE © o BILL ANALYSIS

.Staffgﬂﬁﬁﬁﬁf

REV. & Tax NO:

BILL:  Semate Bill 1930 (as amended 4/16/80) .Urgency N

fsugJECTx Sexual Assaults: Threats to’ Harm Others

BILL DESCRIPT ION:

Under current: law, rape; oral oopulatlon, and sodomy‘are uhd
when the victim is prevented fr TG G T 5

AB 1930 would provide that the crlmes .are. commltted if the threats are. to
harm persons othexr thari the v1ct1m. :

e are of
= of

"great and 1mmed1ate bodlly harm accompanled by ‘appat
executlon

SB 1930 would prov1de the same standard for oral copulatlon and sodomy. :

COMMENTS:

1. “The purpose of the brll 1s to lnsure that a;personﬂma" be punlshed

someone other
t6 kill the
:statutory de
to: the proponents, these casés @o arise and t ges:
vdlsmlssed because of the current statutory . ‘def ni fon.

lon, thlS would>notlconst1tut

2. 'The statute coverlng "object. rape" (P.Cs: Sectlon 28'”25, €
,SLmllar language .and. should be- amended the same as the, sec
covered by this blll-

3. This prov151on is also contalned in AB: 2899 (Lev1ne) Wthh is pendlng
' 1before the Senate Judlclary Commlttee.

4. SENATE VOTES: Judlc1ary- 8 Ayes 0 Noes
C - Floor: 36 Ayes 0 Noes .

" SOURCE:- Los Angeles County Leglslatlve Coalltlton

County of Los Angegles

OPPOSITION: Unknown -



ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE
8BILL McVITTIF Chairman

_Staff Member _MSU
State Capltol - Room 3151 . L .
445~ 3268 S ' T : Ways & Means _YES

ﬁévm & Tax HMNQ:

e,BILL; esenatezBill,1930 (as amended 4/16/8@) . Urgency NO -

"AUTHOR: Watson R - Hearing Date Jﬁne,QQEEQEO

SUBJECT: Sexual Assaults: Threats to Harm QOthers

BILL DESCRIPTION:

Under current law, rape, oral. copulatlon, and sodomy are punlshable :
when the victim is prevented from re51st1ng or: compelled to.-participate
because of threats of harm to the person.

AB 1930 would provxde that the crlmes are commltted if the threats are: to'
harm ‘persons other than the v10t1m. : : : .

Under current law, the threats -required uhder the xape. statute are. of
"great and: 1mmed1ate bodily harm,accompanled by apparent power of
executlon.

SB 1930 would provxde the same standard fox oral copulatlon and sodomys

\.

'COMMENTS: ' -

1. The purpose of the bill is to lnsure that a person may be punished .
for these sexiual assaults if the perpetrator threatens to harm
someone other than the v1ct1m. For example,_a; raplst" may : "ireaten
to kill the Vlctlm s child if she did not, submit ) :
statutory definition, this would not constitute rape. .AcCcoxi
to the proponents, these cases do arise and ‘the charges have b’en
dismissed because of the current: statutoxy‘deflnltlon.

2. The statute covering "object rape" (PiCu Bection 289)  also c“
similar language and should be amended the same as the sec,lons
covered by this blll. :

3. Thls provision is also contalned in AB 2899 (Levine) which is pendlng
before. the Senate Judlclary Committee..

4. SENATE VOTES: Judiciary: 8 Ayes 0 Noes
" Floor: 36 Ayes. 0 Noes:
"SOURCE:  Los Angeles County Legislative coalititon

SUPPORT: Los Angeles County District Attormey; Women in.Politics

OPPOSITION: Unknown



Revised - 8/26/80

SB_ 1930
ASSEMBLY THIRD READING
SB 1930 Watson ) As Amended: August 26, 1980
SENATE VOTE: 36-0
ASSEMBLY ACTIONS:
COMMITTEE cRIM. J. VOTE  7-0  COMMITTEE W, & M. VOTE _ 19-0
Ayes: Aye§:
Nays: Nays:
DIGEST

This bill expands the definitions of the crimes of forcible sodomy, oral copula-
tion, and object rape (i.e., adds the provisions relative to the act being
accomplished against a person's will by means of force, violence, duress, menace,
or fear of immediate and unlawful bodily injury to another person, rather than
just the victim)., The bill also increases the prison sentence for persons con-
victed of object rape from three, four, or five years to three, six, or eight
years, to conform to the punishments for the crimes of sodomy and oral
copulation.

FISCAL EFFECT

To the extent that persons are convicted of object rape, sodomy, or oral copula-
tion and sentenced to state prison, the bill could result in undetermined General
Fund costs to the Department of Corrections.

The bill could also result in undetermined local mandated costs to enforce the
crimes specified in the bill, The bill contains a crimes and infractions
disclaimer.,

8/27/80 ASSEMBLY OFFICE OF RESEARCH S8 1930
22 /cd/AFA-31-76



| | $B.1930
ASSEMBLY THIRD READING o

sB_1930 (_.  MWatson ) As- Amended: June 17, 1980

- SENATE VOTE: 3620
ASSEMBLY ACTIONS: - | ) |
COMMITTEE___CRIM. J. ~  VOTE 7-D COMMITTEE W & M. VOTE 19-0.

' AYes; : o ‘Ayes:
Nays:. ‘ ’ Nays:
DIGEST |

Existing law provides that “rape" s .an act of sexual -intercounse when (1) a.p
son resists but the person's resistance is overcome by force or. violence
person is prevented from resisting by threats of great .and. imnediate b
accompanied by the apparent power to execute the threat.

This bill expands: the definition-of rape to;include;the“circums%ance>fn;WH h the

. pérpetrator prevents a victim's resistance ‘with threats to another persons '
'bil1 also makes changes in the definitions -of the .crimes of s omy ‘and oral ‘copu-

p.'e ¥ ‘ '

lation to make them cdnfonm-to_the.ciﬁcums;angés*tﬁﬁtndéfihe:ra
FISCAL EFFECT | |
To the extent that persons are convicted of rape, sodomy, or oral copulatfon and

sentenced to state prison, the bill .could result in undetermined General Fund
costs to. the Department of Corrections. - .

The bill could also result ih undeterinired ocal mandated costs to enforce:the. -
crimes specified in the bill. The bill .contains: a crimes and ‘nfractions

. disclaimers

8/18/80 - . ASSEMBLY OFFICE OF RESEARCH ‘ SB 1930
22/1y/AFA-31-76 R | L1930,
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PRSUU ' S,

SENATE COMMITTEE. ON JUDICIARY 1981-82 Regular Session

AB 2721 (McCarthy) A

As -amended April 15 B
Penal Code

GWW 2

7

SEX OFFENSES %

HISTORY

Source: Author; Women Lawyers of Sacramento; Yolo
County Sexual Assault Center

Prior Legislation: None

Support: -Attorney General; California District
Attorneys Assoc1ation, District Attorney's
Offices .of Alameda and Los Angeles;
California Sexual Assault Investigators;
California State Coalition of Rape Crisis
Centers; The National Organization for
Women; The Sex Crime Unit of the ‘San
Francisco District Attorney's Office

~ Opposition: No known

Assembly floor vote:_'Ayes 67 - Noes 0.

~ KEY ISSUES

SHOULD THE TOUCHING OF AN INTIMATE PART, AS DEFINED
OF A PERSON AGAINST HIS OR HER WILL WHEN THAT PERSON
IS UNLAWFULLY RESTRAINED BE DEEMED AN ACT OF SEXUAL
BATTERY, PUNISHABLE A8 EITHER A FELONY OR MISDEMEANOR?

SHOULD A JURY INSTRUCTION ON CONSENT, AS SPECIFIED, BE
REQUIRED IN ALL RAPE, ORAL COPULATION SODOMY - AND
FOREIGN OBJECT RAPE PROSECUTIONS IN WHICH CONSENT. IS
AT ISSUE? :

(More)

- e
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-AB 2721 (McCarthy)
Page 2

{

SHOULD THE OFFENSE OF ORAL COPULATION AND SODOMY BE .
DEFINED TO INCLUDE OTHER FORMS OF BEHAVIOR AS - T
SPECIFIED7 ' 8

RPN

, PURPOSE

Existing law defines and proscribes several sex
offenses. including rape, oral copulation, sodomy, and
foreign object rape.: ‘ _

,This bill would

e . _ - 1. make’ punlshable as an offense of sexual battery
: - ’ for a person to touch an intimate part (sexual
e : ' _ , ' organ, anus, groin, buttocks or ‘female breasts) of -
' another against that person's will when that
person was unlawfully restrained for the purpose
of . sexual arousal gratiflcation or abuse, -

2. set out a deflnition of consent that must be
‘given as a jury ‘instruction when the issue of
consent was at issue 1n specified sex “offense
cases.

3. include oral contact with the anus in the
: definition for oral copulation.

4, amend the definition of foreign object rape to ,
include penetration by any part of the body except
a sexual organ, and provide that foreign object -
rape in concert with another would be punishable
by 5 7, or 9 'years state- lmprisonment._j ‘

:  The purpose of this bill is to make punishable as
K -~ unlawful sexual conduct certain sexually abusive °

behavior which currently does not fall Within the:
-scope -of an ex1st1ng sex offense.

(More)
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AB 2721 (McCarthy)

]

Page 3

COMMENT

Reguired consent instruction

This provision is the most contested part of the
bill. _

The bill would require in prosecutions for rape,

W

HNNN

sodomy, oral copulation, or foreign object. rape,

when consent was at issue,” that the: jury be
instructed in the follow1ng manner:

"Consent" means positive cooperation in an act
or attitude pursuant to an exercise of free
will. The person must act freely and
voluntarily and have knowledge of the true
nature of the act or transaction involved..

The instruction is borrOWed'in part from the
present'GALJIC instruction on*"Consent.ﬂ

Proponents assert that this instruction is
necessary to counter a CALJIC instruction often
given in sex offense cases in which consent is
raised as an issue. That instruction, CALJIC -
10.23, generally states that it is a defense to
the charge that the defendant entertained a -

 reasonable and good faith belief that- the accuser

voluntarily consented to engage in the sexual
conduct, The instruction further provides that if
from all .the evidence a juror has a.reasonable

doubt whether the defendant reasonably and in good

faith believed that the dccuser voluntarily :
consented to engage in sexual corduct, the: juror

must give the defendant the benefit of the doubt -

and issue an acquittal.

(More)
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AB 2721 (McCarthy)

Page 4 :
Both the prosecution and the defense bar have 7
-éxpressed strong concern over this provision. The ,

~current procedures:

- The defense bar VOices.thelsame coﬁcern-and'
"additionally contends that the bill would require

" defense bar also contends that the ‘uncertainty of

_Sexual battegz -

‘battery, which would consist.of the touching of an
- intimate part of another person while that person -
- was unlawfully restrained, ‘which was against the

-prosecuted as misdemeanor assaults and batteries.

B

‘California District Attorneys Association believes 7 |

that it is unwise to.codify an instructior into -
law and to require that it be given in every
case, They prefer the flexibility under the

the instruction in inappropriate cases to a ‘
defendant's detriment, such as in cases where the
accuser was mentally diminished but was not a
moron or legally incapable of giving consent. The

whether the test. is an objective or subjective one
could result in confusion. . o

Thisfbill.WOuld estab1iéh_a new offense of sexual -

will of the person and for the purpose of sexual
arousal, gratification, or abuse, The offense
could be committed even though the surrounding
circumstances clearly negated an intent to commit:
a completed act of forcible rape, sodomy, or -oral
copulation| . T x
According to the proponents, this offense is .
necessary to. cover of  sexually abusive conduct
which is physically traumatic and psychologically -
terrifying, but which can only now be currently

(More) .
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. AB 2721 (McCarthy) A
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| 2.
(a) -Definition of intimate part 7
. 2
'( o - This bill would define intimate part as the D
' - "sexual orgdn, anus, groin, or buttocks of -
any person and the breasts of a female." The -
definition would not include the breasts of a
male, _

(b) ”Unlawfully restrained"'-'-

The bill does not provide a - definition for
"unlawfully restrained." Conceivably, the
person. could be falsely imprisoned by means
of a physical barrier, physical restraints or
v by violence, menace or fraud.

IF THE DEFENDANT PLACED HIS HAND ON THE
VICTIM'S. ARM, WOULD  THAT BE UNLAWFUL
~RESTRAINT? -SHOULD NOT THIS PHRASE BE
CLARIFIED? . R ‘ o

(e) Punlshment

_The offense would be punishable either as.a
misdemeanior or a felony by either. .
fimprisonment in the county jail.for up to one .
year or-in the state prison for 2, 3, or 4 i
years. : ' '

(d) _Comparison with rape

[ ThlS bill would prov1de that. the offense of
; sexual. battery would not be included -in the
: : crime of rape. However, although the crime
5 - - of rape could be committed without also
. committing a sexual battery, there may be
* _ . some cases in which sexual battery would be a
' lesser included offense in a prosecution for
rape. -

‘(More)t
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Possible overlap with attempted rape

Factual situations giving rise to a charge of
attempted rape could in some cases also ‘be
prosecuted as a sexual battery. For example,
where the defendant had restrained the victim
and stripped her clothes off, and was. equally
naked and groping the victim's sexual organ.
when he was stopped and arrested, it would
seem he .could be charged with either
attempted rape or sexual battery. Attempted
rape is punishable by 18 months, 3, or 4. .
years in’ the state prison.

SHOULD NOT THE OFFENSES BE MORE. CLEARLY
SEPARATED?

3. Foreign obJect rabe

(a)

(b)

Expanded coverage

This bill would expand ‘the definition of

foreign object rape to include  any part of
the body except a sexual organ, The added

 language was designed to cover situations

where the entire fist or fingers were,
1nserted

VOffense in concert with another

This bill would prov1de that the offense of
foreign object rape when.committed in concert
with another would be punishable by 5, 7, or

"9 years in a state prison. The provision

follows the ex13ting penalty for rape in
concert,

(More)
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o >

kc) No probation

RN

Both of the added offenses would be
'punlshable by a mandatory term in prlson.

1S MANDATORY - IMPRISONMENT WARRANTED?

4, Oral copulation

_ This bill would expand the definltion of oral
, . copulation to include oral contact with the anus
' of another person., Forcible oral copulatlon is
punishable by mandatory confinement,

ke de ek ke
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-SENATE COMMITTEE ON JUDICIARY
- . Bill Lockyer, Chairman
1985v86 Regulat Session

.

AB 3485 (Wright) A
AS amended June 30 B

Penal Code '
PAW 3
| | L 4
SEX OFFENSES g

HISTORY
- Source: Office of Ctiminal.Justicg_Planning
Prior Législation:. None |

Suppcft: Attorney General; Lieutenant Governor,
' ~ Leo McCarthy; Ccalifornia
Vlctlm Witness Coordlnatlng Councxl

Opposition: ACLU

AssemblygFloOr Vote: Ayes 67 - Noes 0

KEY ISSUES -

SHOULD RAPE OF A PPRSON WHO IS MENTALLY DISEASED
BE REDEFINED TO CONFORM TO THE DEFINITION OF OTHER
SEXUAL ASSAULTS? , ‘

SHOULD'THE OFFENSE OF INDUCING A PERSON TO CONSENT_
TO A SEXUAL ACT BY FRAUD INCLUDE PENETRATION BY A =

FOREIGN OBJECT’
SHOULD THE OFFENSES - OF AND PUNISHMENTS FOR,
SODOMY, ORAL .COPULATION AND 'PENETRATION BY A

FOREIGN OBJECT BE EXPANDED TO CONFORM WITH THE
DEFINITION QF, AND- PUNISHMENT FOR,vRAPE? '

(More)
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SHOULD RAPE BY FOREIGN OBJECT BE CONSIDERED A
SERIQUS CRIME FOR PURPOSES OF ENHANCEMENT

PENALTIES?

SHOULD THE LIFE IMPRISONMENT FOR HABITUAL
OFFENDERS PROVISION BE EXTENDED INDEFINITELY?

PURPOSE

Existing law defines and provides punishment for
rape, inducing the commission of a sexual act
through false representation creating fear,
sodomy, oral copulation, penetration by a foreign
object, and lewd and lascivious acts with a child
under the age of 14. It requires persons
convicted of certain lewd crimes to register with
local law enforcement agencies. Further, existing
law provides for enhancements for persons
convicted of specified sex offenses who had prior
convictions for sex offenses.

This bill would conform the criteria used to
determine the commission of each of the four major
sex offenses: rape, sodomy, oral copulation, and
foreign object rape; thus, the elements of these
crimes relating to force, consent, and violence
would be consistent. It would also make
conforming changes to the enhancement and plea

bargaining provisions. ~

The purpose of this section is to "“reduce the
potential for dismissal of cases containing
circumstances inadvertently omitted from the
definition of the specific crime."

(More)
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COMMENT

Overview of proposed changes

a)

b)

Rage

Under existing law, two of the
circumstances of rape exist when the v1ct1m
is incapable of giving legal consent
because of mental disease, defect or
disorder and when the act is accomplished
by means of force or fear of 1mmed1ate

bodlly 1njury

This bill would reétate,the disabilities as

"mental disorder" or "developmental or

physical disability" and include an act
accomplished by violence. This change
would conform the circumstances of rape to
reflect the exlstlng law for forelgn cbject

rape.

Consent-by fraud

Under present law, 1nduc1ng a person to
consent to an act of sexual intercourse,

oral copulation, or sodomy by false or
fraudulent representatlons is a felony.

ThlS~blll would add the element of false-or
fraudulent representation to the crime of

penetration of the genital or anal openlngs ’
by a forelgn object.

(More)
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C)

Sodomx; oral copulatlon 49enetratlon Qy a

forexgn object

-2

-Under current law?

an act of sodomy or oral copulatlon _
committed when the victim is unconscious

of the nature of the act, and. this is .

known to the -perpetrator, is ‘punishable

as a mlsdemeanor/felony (wobbler) with a
maximum of three years in the state -

prlson,

it is not prohlblted to commit an act of..
sodomy, oral copulation, or penetratlon
by a foreign object where the victim is
prevented from resisting by an |
intoxicating or controlled substance

admlnlstered by the accused;

it is not prohlblted to commit an act of
sodomy, oral copulation, or penetratlon
by a foreign object where the victim

~submits under the belief that the

perpetrator is the victim's spouse and
the perpetrator has lnduced this belief;

it is not prohlblted to commit an act of
sodomy, oral copulation, or penetratlon
by a foreign object by threatening to
use the authority of a public official
and the victim reasonably believes that
the perpetrator is a public off1c1a1.

 This bill would

raise the penalty for sodomy or oral
copulatxon committed against a person

(MotE)
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who is unconscxous of the nature of the
act to three, six, or 819ht years in the
state prison. This provision and

~ penalty would also be added to the
- offense of penetratxon by a forezgn

object,

make the following acts punlshable by

' hree,'51x, or eight years 1n the state

prison:

a) sodomy, oral_copulation; or -
penetration by a foreign . :iant where
the victim was prevented ’-fn. :
resisting by an intoxicas FruOr

controlled substance, adnln st ered. by
the accused; : \

b) sodomy, oral copulatlon, or
penetration by a foreign vuject where
the victim submits under the belief
that the perpetrator was his or her
spouse,

¢) sodomy, oral copulatlon,,on

penetration by a foreign object
~accomplished by threatening to use
the authorlty of a publxc official.

d) Penetratlon by a fore1gn objept, addltlonal .

changes o

This blll would make the followxng changes
to the offense of penetratlon by a- forelgn
obJect..

- -- expand the offense to 1nclude an act

accomplished against the victim's will
by a threat to retallate 1n the futute,

(More)
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modify the definition of "mentally
incapable victim" to include a mental
disorder or developmental or physical
disability; R o

require the proSecution to prove that a

‘mental disorder or disability rendered
~the victim incapable of giving consent;

make a violation of this provision a

- "wobbler" when the victim:iS~un§er the

age of 18;

make a violation:of this provision a
felony punishable by a maximum of three
years when the perpetrator is over the
age of 21 and the victim is under the
age of 16; o .

make a violation of this provision a.
felony punishable by three, six, or
eight years when the victim is under 14
years of age and is more than 10 years
younger than the perpetrator.

2. Mental and physical disabilities

Existing law relating to sodomy and oral
copulation characterize victims unable to give
consent as those who are "incapable because of
a mental disorder or developmental or physical

disability, of giving legal consent, and this
is known or reasonably should be known to the
person committing the act.” '

‘This bill would conform the language in all of
the sex offense sections. The Office of

(More)
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Crlmlnal Justice Planning, the sponsor of this
bill, notes that this definition was sought

last year, but that legislation reflecting the
language, SB 889 (Seymour), was chaptered out-

'by subsequent leglslatlon.

/

Rape.by v1olence, duress, or menace

Presently, sodomy, oral copulation, child
molest and penetration by a foreign object
include acts accomplished by the use of
violence, duress, or menace, as well as force
or fear of immediate and unlawful bodily
injury on the person or on another person.

Only these latter two elements (force or fear

of" lnjury) are prohlbxted acts in the rape
prOV1510ns. :

Thls bill would conform rape to these other
offenses to the extent that it would include
acts accomplished by the use of violence. The
amended version of the bill deletes the ' ‘

elements of duress or menace. No explanation

for this amendment, or for its incornsistency
to other provisions, was provided by the
author or the sponsor. .

FOR THE SAKE OF CONSISTENCY IN THE SEX OFFENSE
STATUTES, SHOULD NOT THE TERMS, "DURESS" AND
"MENACE" BE INCLUDED IN THE RAPE. PROVISIONS?

Kapy «‘;a o guaeign object by force

"The sponsor suggests that existing law
regarding the use of force when committing a

sexual offense is 1nsuff1c1ent to cover a
number of sztuatlon, and cites as authority

the 1985 Court of Appeals case, Peogle v

(More) .
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Kusumoto, 169 Cal.App.3d 487. 1In this case,
the court found that the defendant's act of
putting his fingers in the victim's vagina
while the victim was asleep was not prohibited

by law.

The court examined legislative intent in this
case, and held that although in the provisions
relating to rape, the Legislature had provided
that a rape is committed where the defendant
engages in sexual intercourse with the victim
who "is at the time unconscious of the nature -
of the act, and this is known to the accused",
there was no similar provision in the
rape-by-object section, In addition, sodomy
and oral copulation may be "by means of force"
or where the victim is incapable of giving |
consent. The court could only conclude that
the Legislature intentionally omitted this
provision from the rape-by-object section.
Thus, although there was no consent given by
the victim in this case, the court held that
there was not the requisite force to find the
defendant guilty of foreign object rape. '

. This bill would conform all of the sexual

offense statutes, and would include the

' provision that the victim was at the time

unconscious of the nature of the act and this
was known to the person committing the act.

‘Sexual assaults against unconscious victims

‘This bill would raise the penalty for the

commission of an act of sodomy and oral

copulation when the victim was unconscious of

the nature of the 'act from a "wobbler" to a
felony punishable by three, six, or eight

'(More)'
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years. The bxll would also mandate this
punishment for penetration by a forexgn
object, These penalties would be consistent
with the penalties for rape ‘'when the v1ct1m is
unconscious of the nature of the act. '

Under exlstlng law, and this bill, an
additional element of the offense would be
that the perpetrator knew that the victim was
unconscious of the nature of the act. This
offense is commonly alleged in situations

‘where the victim was asleep, in a coma, etc.

Additional new crimes

In addition to the new offenses cited in
Comment 1, this bill would make sodomy, oral
copulation, or penetration by a foreign object
criminal offenses when: the victim was
prevented from resisting due to intoxication.
by alcohol or controlled substance which was

‘provided by the accused; the victim believed
‘that the perpetrator was a spouse; there was

the threat-to use the authority of a public
official; penetration by a foreign object was

 accompl1shed by a threat to. retallate 1n the
.future.;

All of these offenses would be con51stent Wlth_
prohlblted acts under the existing rape
ptov1sxons, and would be punishable by three,
51x, or eight years 1n state prison,

The b111 would also conform the punlshment for
acts of penetration by a foreign object to |
that imposed for sodomy and oral copulation in
instances where the victim was under the age .
of 18 (wobbler), where the victim was ‘under 16

(More)
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~and the defendant was over 21 (felony with 16
‘months, two years, and three year in the state
prison), ‘and when the victim was under the age
of 14 and ten years younger than the defendant
(felony with three, six, and eight years in
state prison). | ' T

7. Enhancements

 Under existing law, enhancements of prison
terms for new offenses because of prior prison
terms are imposed in cases of violent o
felonies, with violent felonies defined as !
murder or voluntary manslaughter, mayhem, | j
- rape, sodomy by force, oral copulation by .
force, lewd acts on a child under the age of
14, a felony punishable by death or = .
imprisonment, and other felonies which result
in great bodily injury. The enhancement
- equals three years for each prior, separate
prison term. S ' ' o

‘This bill would include rape by a foreign
object which was accomplished by means of
force, violence, duress, menace or fear of
immediate and unlawful bodily injury on the -
victim or another person in the enhancement
section. B

8. Life imprisonment for habitual affenders --
*. sunset repealed S

Under existing law, Penal Code Section 667.7,

any person convicted of a felony.in which .
great bodily injury was inflicted, has served |

two or more prior separate prison terms, as :

defined, for any of the serious felonies is a

habitual offender and shall be punished by

 (More)
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imprisonment in the state prison for life.
However, no prior prison term can be used for
this determination which was served prior to a
period of ten years in which the person : o
remained free of both prison custody and .the :
commission of an offense which results in a o
felony conviction. - This statute is scheduled
to- be repealed on January 1, 1987, unless a.
later enacted statute deletes ‘or extends the

date.

This bill would delete the sunset provision;
thus it would extend the effective date oE

~ this section lndeflnltely.

9. Opponent S arguments

The ACLU opposes thls bill because it would _ ;
create several new crimes, add forelgn object ;
rape to the serious felony enhancement :

_section, and increase penalties for specified ;
sexual offenses. The ACLU consistently . l
opposes increased sentences, not only because
it feels that existing penalties are extremely
harsh, but also because other Callfornla Jalls

are overcrowded

10. Slmllar leglslatlon

AB 3566 (Connelly),.whlch was heard in thlS
committee last week and passed out by a vote
of 9 to 0, would amend Penal Section 667.5 to
provide that sentence enhancement provisions
would apply if a new offense was committed
while the defendant was temporatily removed
To-from prison, tvansferred to a community

faC111ty, or . on furlough.

e —— e - -

(Mote)
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.Although there is no confllct with this bill, .
there may be some chaptering problems. if the
.bills are not double-joined or conformed -
before they are sent to the Governor.

**********
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oENATE COMMITTEE ON JUDICIARY

BACKGROUND INFORMATIONM

WA (P
AT 2905

1. Source

(a) What group, organizaction, govermmental agency, or ~ther
‘ Fevson, if{ any, requested the introduction of the hLill?
Please list the requestor's telephone number or, if

unavailable, his address.

Office of Criminal Justice Planning - Terri Delpadillo

324-9132
tb) Which groups, orgyanizations, or governmeqtql agencies have
contacted you in support of, or in opposition to, your

bi1ll?

SUPPORT: Dept. of Justice
Calif. Victim and Witness Coordinating Council
The Hon. Leo McCarthy, Lt. Governor

(c) If a similar bill has been introduced at a3 previcus sgesgsicn
of the Legislature, what was its number and the year of
its introduction?

Not Known

2. Purpose

What problem or deficiency under existing law does the bill
seek to remedy?

This bill would seek to amend existing law makinp the circumstants |
criteria consistent in determining the commission of cach of the

four major sex offenses: rape, sodomy, oral copulation, and forc: .
object rape

If you have any further background information or material relating
to the bill, please enclose a rapy of it or state where che inform-
ation or material is available.

PLEASE COMPLETE THIS FORM AND RETURN IT TO THE SENATE COMMITTEE ON
JUDICIARY, ROOM 2187 AS SOON AS POSSIBLE. THE CCMMITTEE STAFF
CANNOT SET THE BILL FOR A HEARING UNTIL THIS FOR4 HAS BEEN RLETURNED.
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SENATE COMMITTEE ON JUDICIARY
David Roberti, Chairman
1993-94 Regular Session

Ko wy

AB 85X (Martinez)

As amended May 12, 1994
Hearing date: August 9, 1994
Penal Code o

MLK/jms - -

HISTORY

Source: An individual attorney
Prlor reglslatlon None
Support: Callfornla Peace offlcers' Association; California NOW;
o Natlonal Action Against Rape, Callfornla DlStrlCt
Attorneys Assocxatlon,-
Opposition: Callfornla Attorneys for Criminal Justice

Assembly Floor vote: Ayes 75 - Noes 0

. SHOULD THE DEFINITIONS OF RAPE, SODOMY, ORAL COPULATION AND

PENETRATION BY A FOREIGN OBJECT BE CHANGED FROM REQUIRING THE
DEFENDANT TO. ADMINISTER OR BE AWARE THAT THE VICTIM HAS BEEN
ADMINISTERED AN INTOXICATING SUBSTANCE TO° INCLUDE WHEN THE ACT IS
COMMITTED ON A VICTIM WHOM THE ACCUSED KNEW OR SHOULD HAVE KNOWN
WAS PREVENTED FROM RESISTING BY ANY INTOXICATING OR ANESTHETIC
SUBSTANCE OR ANY CONTROLLED SUBSTANCE’

PURPOSE

Under existing law the definitions for rape, sodémy, oral
copulation, and penetration by foreign object, contain the common

- €lement ‘that the act include, among other condition or

(More)
r
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circumstances where a victim is prevented7£;9m resisting by any
lntgxicating’or anesthetic substance, or any controlled substance,
administered by or with the privity of the accused. o

This bill would delete the requirement that the substance be :
administered by or with the privity of the accused and instead make
it a crime if the accused knew or..should have known the victim was .
prevented from resisting by any intoxicating or-anesthetic ,
substance or any controlled substance. o '

The purpose of this bill is to delete the requirement in rape,
sodomy, oral copulation and penetration by a foreign object that if
the “victim can not resist due to an intoxicating, anesthetic or.
controlled substance that the substance was.administered by or with’
the privity of the accused and instead require that the accused
knew or should have known the victim could not resist due to ‘one of
these substances. o D ‘ = '

COMMENT

1. This bill.

Under existing law the definitions of rape, sodomy, oral -
copulation and penetration.by foreign object include as part of
the ‘definition, the circumstances where a victim is prevented -
from resisting by an intoxicating or anesthetic substance
“ministered by or with privity of the accused.’ This bill
would delete "administered by or with the privity of the
accused" and amends these sections to read "and this condition
was krown, or reasonably should have been known by the. '
- accused. " N R : o L

'~ The author asseits that whether_or not the perpetrator .
‘administered the alcohol or drugs or was involved in some way:

- with the victim becoming intoxicated -should have no bearing on
the fact ;ha;fthefvictim is prevented from resisting," '

2. Cﬁw'

In People v. Mack, (1992) 11 Cal.App. 4th 1466, 1481, court
‘ruled that: RE ‘ S .
"The qualifying term "administered by or with the .
privity of the accused" requires only that the
defendant has instigated the victim’s ingestion of the
resistance-suppressing substance. - The qualifying term
simply excludes criminal liability for situations where
a person engages in a sexual act with a partner who has .
reached a resistance-suppressed state (that is short of

(More)
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insensateness) through no encouragement by the - ,
defendant. It is ¢lear the Legislature did not intend
criminal liability in such a case, because otherwise,
the statute would proscribe intercourse whenever = =
resistance is prevented by some intoxicating, S
anesthetic, or controlled substance (which would be the
result if the qualified phrase "administered by" were
not part-of the statute)." o ' '

The author has included the following examples df when this
bill will improve on existing law: = , |

a) Non-Consensual Group-Rape,

: Accofding to an example in baquround materials. from the

author, if a young college woman goes to Fraternity A on a
weekend night and gets falling down drunk, then goes to -
Fraternity B and collapses on a bed in a semi-conscious heap,
should the young men at Fraternity B be permitted to subject
her to non-consensual gang sex, simply because they played no

part in getting her drunk,
b) California Example.

Jim Fahey, an attorney whose practice consists solely of
writing appeals for indigent convicted felons, believes this
bill is needed because of a long outdated notion that if a
woman voluntarily becomes intoxicated, she is to blame for
whatever happens to her. He believes this is an anachronistic
notion. He offers the following example in support of this’
bill from a case he handled in 1988: - .

A 17 year female made the mistake of going into_a_private

residence with a 25 year old man, referred to as "XV, and two
of his friends, to whom reference will be "D-1" and "D-2". D-1
and D-2 offered the young woman an assortment of hard drinks,
which ‘she unwisely consumed. Before long, the young woman got
sick to the stomach, ‘after which she went upstairs to lay down.
D-1, D-2 and X then came upstairs and performed a variety of
sex acts on the young woman, who was semi-conscious at the
time. The young woman in no way consented to these acts, nor.
did she want them to happen, nor had she said anything which -
indicated a desire to engage in any sort of sex (muc¢h less this
type of humiliating three-on-one sex). The young woman was too
drunk ‘to offer any physical resistance, however, and so the men
did not have to use physical force to get what they wanted.

{More)
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The next day, the young woman and her mother reported the
attack. to the prosecutor’s offlce It was clear to the -
prosecutor that the young woman was not making up the story, so
he brouglit the three men to trial. Because. the men - had not
used physical force, however, " the proSecutor was unable to
charge them with forcible rape. (Penal Code Section
261ta)(2).) leew1se. because ‘the young woman had not been
wholly uncons¢ious at the time of the acts, the prosecutor was

‘ unable to charge the men with rape’ agalnst an ‘unconsg¢ious

~ person. (Penal Code Section 261(a)(4) The prosecutor -
therefore charged the men with rape by 1ntox1cant (Penal Code
Section 261(a)(3)), since the young woman had been drunk to the
point she could not resist. The prosecutor also charged ‘the
men with. unlawful 1ntercourse with a female. under 18 (Penal
Code Section 261. 5), a far less serious offense which is

commonly referred to as "statutory rape.

Separate trlals followed Mr. Faley belleves D~ l and D-2 were
convicted on both chlarges, ' At X's trial, however, the defense
attorney w1sely cross- examlned the young woman on the subject
who had given her the liquor. "It soon’ becanie clear there
.was no evidence that X had played any role in getting.the young -
woman drunk, The defense attorney was thus able to argue, that
because the intoxicating substance had not been- "administered
by or with the privity of" X, X could not be convicted of
violating. Penal Code Section’ 261 (a) (3). The- ‘jury, found X
guilty of statutory rape but not‘gullty of rape by intoxicant.
Several weeks later, the judge sentenced X to two vears. in
prison -- an uncommonly harsh sentence for a violation of Penal
Code Sectlon 261.5, but a far. less severe sentence than.the one
X 'would have faced had he been. COnv1cted on the rape charge.
An unsuccessful appeal followed

Q)

The -author asserts that this blll will ensure charges may be .
filed when it is impessible to prove the victim is unconsc;ous
to dlscourage repeats of thls New York case. :

On April 15, 1994 the Lgs ‘Angeles zimes wrote:

iThere are men in thls world who would enjoy having

sex with a drunken woman . passed out at their feet like

some sodden rag doll, and at least five of them were . N
acquaintances and even friends. of Krista Absalon. The
incident. took place’ 1n New York ' o

"It had been a lousy week and Absalon meant a blnge to
be a wonder drug for her troubles, Her boss had not
given her the raise she wanted Worse yet, shée and
her ex were argulng again about custody rlghts to

(More)
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their two’ llttle ones. The hospltal lab technician
. began- the' evening with an empty stomach and: then went
on to flll it w1th beers and a double shot of rum and
a whiskey sour, After hours, the manager allowed her
free belts of alcohollc concoctlons known as Kamlkazes
.and Alabama Slammers ,

"It was PlStOIESl, a friend, who later found Absalon
reeling in and out of consciousness in the ladies room
with her jeans around her ankles. She kissed him, she
recalls. He helped her to one of the bar’s padded
booths, where he. and the others then took turns with

her as théy snacked on beer and sandwiches." Casesg
were plea’ bargalned for $750 flnes No jail.  No
probatlon :

"For Quite some time, Krista Absalon was herself in
. the dark.  Two of the men had given her a ride home.
She recalls -feeling wet and sore, but attributed that
to her menstrual cycle. She said she had no hint of
~what had gone on until 13 days later. A frlend.had
heard talk. The men were bodsting."

When she asked Pistolesi what happened, he answered
her "If ‘'you can‘t remember, then nothing happened." a
- friend who is a state trooper had heard the storles
too, and he- urged her to file a complalnt

An 1nvest1gat10n ensued The Los Angeles I;mes reported:

"all flve of us went to the back and proceeded to
remove Krista’s clothes, I decided’to have g
intercourse with'her and I went first. I only had
intercourse with her for about 1 1/2 minutes...I
decided not to continue. After I was done, Mike
Curcio was next...He was followed by Greg Streeter,
and then both Mario and Dave Cummings took turns.

.When we were done, we all helped dress her. She
was awake now and she had regained consciousness
several times while we were having intercourse with
her. We all; went back to the bar and flnlshed our
beer and sandwrches

Alice Vachss, a former New York City prosecutor and author of
a recent book about sex crimes reportedly told the Los Angglgg
Times that "Rape isn’t like robbery; rapists somehow get =~
protected by our prejudices, with the idea being that the
victim deserved it. - In this case, Krista was drunk So she
wasn't a nice enough v1ct1m "

(More)

1878-0056 -



AB 85X Martlnez
Page 6

o —.-..

The Callfornla Attorney s for Crlmlnal Justlce oppose remov1ng
the scienter requirement that the defendant either
administered. the controlled substance to the person or knew
such substances were admlnlstered :

“They assert that even though someone may- know or should have
known of the person s condition does not mean that they know -
the other person is unable to re51st .

d Je od d do W W Kk ke ok

1878-0057



S Marhne =
, SENATE JUDICIARY CQHnITu : ;
- B BACKGROUND INFORMATION ~
' 445-5957

AR S¢X

Please complete tnls form and return it to the Senate Judiclary
- Committee, Room 2032, as soon as possible. Your bill cannot be

neard until thls form 1s returned. . PLEABE: CALL A8 SOON AB POBSIBLE
TO SET YOUR BILL. C

. 4ho on yo(r staff is responsxble for this measure?

Mury aS*eLM»wS xu4946c1

2. Whiecn agency, orqanlzatlon or 1nd1v1dual requested the
: an*ouuCtLon ef this bill?

%[,“‘( iZeL:ldU¢1-
Name: CLO\LVULAV\CULKl C1*41‘ 5 ﬁb&% |
gentact Person:

?hqhe nu@per:

‘1. wWhicm agencies, organizations, or individuals (outside of the -
sponsor) have. expressed support? '

Qu@aﬂou

'4, Which agencies, organlzatlons or 1nd1v1duals ‘have expressed
oepesltlen’

(¥1)

If a similar bill has been introduced in a previous. session,
what was the number and year of its Lntroductlon°

LLAN\ALstdxu4A—

(o)}

to remead a"I\A

vN\iMQs U }ouaqcmecardx,
CID‘K-‘)aJuk QB‘+kL ig;h;A4‘”r’)‘*L¢ CL&£L~W1§434~9-' Mk ‘\'v Y ¥ Sl
WN-L QLR h@,mmmw,\m@ o drcthedtl gu«lo\—}ug

Are you plannlng any amendments to be offered before the -
Committee hearing?

“hD -

£ you nave any further background information or material relating
to this measure (letters of support or opposztzon, reports, .

opinions, cxtatxons, etc.) please attach copies or state where such
Lnfcrmatxon is available.

. wnar'probleE or def1c1 ncy uzjer current law. does he bll&

~

Your cooperation is appreciated.

1878-0058 ..
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Cahforma Attomeys for Cnmmal Justlce

Assembly Member Diane Martinez - -
State Capitol - Room 5119
Sacramento, CA 95814

 June 23, 1994 Re: ABX 85
'Dear Assembly Member Martine2°

CACJ regrets to- mform you of our opposmon to ABX 85
relating to rape:

CACJ is opposed to deletmg the-scienter. requlrement that
the defendant either administered the controlled substance to the
victim or ‘Knew that such substances were admm|stered This blll

N could result in rape conviction against mnocent persons who

believed the other party was consenting, Even though someone

may know or should have known of the person's condition does not

mean ‘they can ‘know the other person is unable to resist.

lf you or your staff wush to discuss thlS further, please
contact me at my offlce.

Very-truly yours,

ity Do

Cathy R. Dreyfuss
Legislative Advocate

cc: Members and consultants,
~ Senate Judicnary Committee

.
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State of California - )

DANIEL E. LUNGREN
Attorney General : o ' DEPARTMENT OF JUSTICE
) Box944255
SACRAMB‘?I'O CA 94244-2550
(916) 4459555

: FA(SIMILP.(NG) 322-2630 :
S . (916) 324-5477

I
‘e '.‘..‘ )
August 5, 1994

11_‘

The Honorable Diane Martinez
california State Assembly
State Capitol Room 5119
Sacramento, CA 95814 -

RE: ABX 85 -- As Amended'n'g 12, 1994

Dear Assembly Member Martinez:

The Attorney General s QOffice is pleased to suggort your
measure, ABX 85.

If we can be of any further a531stance, please do not
hesitate to contact us..‘

Sincerely,

DANYJEL E. |LUNGREN

for -glslative Affairs

cc: Senate Committee On Judzcxary
Mr. Patrick Shannon, Governor’s Office

Ms._Maryanne Gilliard OCJP.

1878-0061 -



Calzforma National Orgu..xzatwn for Women :

California NOW, Inc.—

August 4, 1994

‘The Honorable David Roberti, Chair
' Senate Judiclary Commnttee
- 205 Capitol Bullding

Sacramento, CA 95814 B

'RE: AB 85X (Mertinez) - SUPPORT |

‘Dear Senator Robertl and Committee Members:

The California Nationa! Organization for Women supports AB 85X
(Martinez). AB 85X deletes from the definition of rape the requirement
that certain substances must be adminietered by or with the privity -of
the accused"

Callforma NOW supports thls measure because the issue of who gives
alcohol or drugs to the rape victim is irrelevant, - When a person s

prevented from resisting an act of sexual mtereourse because of being
under the influence of an mtoxicatlng or anesthetic substance, there is no

- consent regardless of how and by whom it was administered

AB. 85)( is needed" because it would close the current loophole that allows |

a person to be sexually assaulted but not technically raped if she/he
voluntarily becomes mtoxrcated ' .

We urge your '-aye_ vote for_AB_ 85X (Martinez).

S’_ine_erely,

Hoberta White Battle ‘
Legnslative Advocate

cc: Members, Senate Judiciary Committee

926 ] Street, Suxte 523 Sacramento, CA 95814 (916) 44.2-3414

"Never Anutncr Season of Silence” - Susan B, Anthony -

XS

o 50

~£0 LI1§3" " HvSE: ¢ va 3 -e" Lao/. “Ja 14634161 "R oR; A6 Ao
| | 1878-0062 -,
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Governu_ .nt Relat1ons Overs;t_ b Comm1ttee

1455 Response Road, Suite 190, Sacramento, CA 95815
’ Telephone Number; (916) 923- 1825 * Fax: (916) 263-6090 g 2' oo ol

. :Chlcf_s Association
ooy

Government Relations Manager, John Lovell
Telephone Number (916) 447-3820 Fax (916) 447-3817

'June 20, 1994

The Honorable Diane Martinez
Member, California State Assembly
. State Capitol, Room 5119
' Sacramento. CA 95814

Dear Assembly Member Martinez:

Your bill, ABX 85, was reviewed by the Law and Legislative Committee of the California
Peace Officers’ Association, The position of the committee reflects the posltlon of the -
Callfornla Peace Off cers’ Assoclatlon and the California Police Chnefs Association.

T'he committee has taken a position of approve in prlnclple on thls legislation.

If you have any questions orif | can be of asslstance to you on this issue, please contact
me at (916) 447-3820.

Very Tmly Yours, -

Wohn Lovell |
Government Relations Manager

JUsac

v
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May 6, 1994

~The Honorable Diane Martinez
california Assembly
State capito]l :

: Sacramento, CA 95814

Dear Assemblymember Martinez;

Nat1onal Action Aga1nst Rape is writing to express our
" support of ABX1 85, We beljeve that ABX1 85 will more
clearly acknowledge the responsibility of perpetrators when
sexual assault victims are prevented from resisting by any.
1ntox1cat1ng ‘or anesthetic substance. Language such as that
contajned in ABX1 85 will give a ful]er, more accurate
meaning to what consent means : :

As a grassroots advocacy group, National Action Against Rape
supports efforts such as those conta1ned in ABX1 85 to have
the law more: rea11st1ca11y reflect how rape occurs,

particularly in circumstances where the victim is acquainted

w1th the perpetrator,

" Thank you for your work on th1s important piece of
.leg1s1at1on

Respectfully,

Susan ‘Mooney
Member, Bqard of Directors

826 J Street, Suite 911 Sacramento, CA 95814 (916) 4478817

e’mmonmnmoma P 20
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COLUMN ONE

Outrage

‘May Revive

Rape Case

= Five men took advantage
of a drunken woman who
thought they were her :
fnends. The district .
attorney- agreed to .
misdemeanor pleas and
ﬁns of S75_0. : ‘/—)J"-Sy

BARRY BEARAK

rmu arr watey LA d—.... '

GOUVBRNEUR N.Y..~There
are men In thas world who would

enjpoy having sex with a drunken.

woman passed out at thewr feet hike
some s0dden 1ag doll, and at least
five of them were acquaIntances~-

- md even lnends-ol Knst\a Absa-

‘l‘hey 8!l had been carulmng that
Friday might at.the Casablanca, a
populsr hapgoul 0 this isolated
town ‘near the- Canldun border,
Partying often went on past-the
bar's closing hime, with the doors

. locked and the lIiquor free.

1t had been a lousy week, snd
Absalon .meant a2 tnge to be &
wandar drug -for her troubles. Ber

boss-had not” given her the raise.

she wanted. Worse yet,she and her

- ex were-arguing again aboyt cusio-
_ dy nights to their Lwa littie bries.

-The hospital lab techmecian be-
gan the eveming wilh an empty
starnach and then went on 1o hil it
with beers and a double shot of

“rum. and 3 whskey 3our, ‘After

hours, the amiabie, young manag-
er—=Mano .Pistolesi=allowed her
free belts of alcoholic concoznions

known as Kamtkazes and Mablma'

Slammers. "~

It was Plslolul a (nend, who
later found Absalon reehng 1n and
out of consciousness in the ladier
room, with her jésns sround her

- ankies, She kissed him, he recails.

He halped her to ane:of the bar's
padded boaths, where he and the
others then ook 1urps with her a3
they ‘shacked: on beer ind sand-
wuchea.

Nearly thres yurl heve since

puud but the dttack an an (nca-
. pacitale woman has kept thu

town st the center of a morsl
cyclone, not so much for the
erme—awiul a3 )1 wag—but for
the punishment, which lasL June
wss pln-bnrnmed lgamu the
victim's wishes o & misdemeanor
and $750 fines. “"That's 1Y Absalon

cried out n court, “Are you ien-’

ows? Oh, my God.”

“In Gouverneur, there was little
matching outesy; prevailing stu-
tudes are {ike a- wagging finger that
suggesls 8 woman who dninks too
much forfeits the nght Lo say no.
But the case has carmied scross the
Adirondscks and éome to represent

nationally so much of what" goes’

nwry m qumlﬂllnCl-l’lPC me& L]
¢

with.
vncu.nu condu:l. nsiesd of the

perpetrator's,
“Rape 150 t like robbery. npuu

somehow get .protected by our

rejudices, with tha ides being that
the vieum deserved iL," said Ahce
Vachss, a former New York City
prasecylor and author of a recent
book about sex enmes. “In this
cose, Knsta was drunk, So she

wasn't a'pice enough viclim,”
. Absalon has been lenacious,-

huwevcr Now 26, she has vented
Plcm o RAPE, Ml

) nn!,!l:e here, and there gro some

nes -

Cofiflaued from AL
hepuriger and pain everywhere she
could? making appearances, wnit-
md?-'}honln(. Ang today, 3. judge tn
Cal . N.Y., will hear some very
unu;ull arguments in & very un-
u:ullmntlon by the state attorney..
general. He has asked .that the
miiliemesnor pleas be thrown 'out
angsthat! the original charges of
folongy.rape be reinstated,

ere may yot be s Lrial in which
s W hesrs the ovidence againat

V¢ men Krista Absalon once
tho ght of ga feiends, “All I've ever
wiited was tmy falr day in eourt,”
sheliid last week. “Regular, ‘ev-

heﬁ frhat these men did {9 me."

i . .
= o
eTa
= boul 4,300 people live in Gou:
Verneur, and most lobs are in

Y

‘ thd'mmmdlng dilry fsrms snd .

theegine and the talc mines. The -

“towi-has been best-known as the

bl#hp}na of Edward Q. Noble, the

ingpdior of Lifesavers. A cac-nized
roplied of “the candy with a hole"

wdgpu the Lrnme Inta - down- .

tof
e Gouverncur may o ani |
cammamid expanses of white pine

" snidhbemlock, thers are. nol many
‘mggrpou except {or the restau.

gnd bars owned by the Pisto-
leswamily. The Cssablanea sold
caks und home-made pasta,
lu;nlr was long and serpentine and
thi wd was friendly, - i
Absalon’s assnlants are
nofknown locslly as the “Casa-
blgpga 5." But If there Iy a common
runvel compaesion in town, It 18
nelifier tor the vicm nor the 5" -
bumhc genal Italian {mmigrant
.whosowns the bar, Tony Pistolest, .
‘nn';nn has cost s establishmont

_ isYiqior license,

Gbuvemeuu mayor, Donns -
Scoziafava, ls typical of mosg when
shéauld, "Everyone knows cverys

‘sympathics on both s:des, But ev»
er ope (ocls for Mario Pistolen's

re {Tony). He's worked fo0
rnim? ears 1n Lhe restaurant trade
an -‘now he hu bnn made 'to

:'hi- elder Puloml assesses the
Tf n.terms of lost business and,
echoliig general senuiments, Indeed
prﬁénu himself a3 3' piiable fig-
uris] was home sleeping and I'm
u:nnly one been hurt by all this,”
hefsald. “To thig day, I wouldn't
knbw how lthe u:nuul sumed or

" how [tonded.”

Fdhquue some ume. Knista Ab-

_ salon was herself in the dork. Two

of .'l.hg men had (lven her a r;dc

was®;

"‘v-mr" .
-.n‘uun A,

um mormng. She mllll
laiﬂni wet and sare, but:

erydsy people—a Juey—ought to ‘

1 .
Absslol.,  .ever mIcu-

te, I3 not an asseruve wom.

[ e was nol incilned to report

afyihing, but a fritnd--a luu
mr-ha d heard the stories, too,

Hoatged her to file d complaint ll.

galc uonperhamclu. .
g_gmer Greg Slreeler. now 29,
nﬂmed that an attaek had
Sirred, though he wtially de.

n[q‘ukml part in it himscll. “I-

lhw the girl was pmed out,”

}‘3@ stalement was cruclal. 3
police to squeeze confes-
snn;.tmm three of the other four.

Mark Hartle, now 27. He |

tﬁ'ﬁoomu trom ene of Gouver.

2 leading familles, working In

h d's conatruction business. His

sighed atatement largely eoincides
v{ those of the others, It reads)

about 2:30 m., Mario Plsto.

rag told by sgmeone that there

vlﬁta .woman passed out in the

hal.hroom. Mario went in snd

n', - |

- bEu;hl her out and helped hertoa
where she layed dovm. At

Jar at the time was mysell, -

, Greg Streoter, Mike Curclo

.na“ Dlv‘@ Cumminp. Evarybody

elae hld loft lhe bar and gone
+ home, -

“#All five of us went 1o the back
end proceeded lo remove Kruta's
ciothes, 1 decided to have Inter- :
course with her and [ went first.
only had Intercourse with her for
about 1% minutes . ., 1 decided .
not o continue. After 1 was done, :
Mike Curclo was next. . . . He'was
followed by Greg Slreel,er. and
then bath Mano and David Cum-
‘mingstook turns. ., . . .

. “When wa were done, we all
holped dresa her. She was gwake
now snd she had regained con-
sciousness. gevers] times while we
were having Intercourse with her,
We all"went back to the bar and

fimshed our hcar and-sandwich- .

3.
1 wnnt to add a few’ lhlnn. Ve
We would luy @ few seeonds when *

somcbody was (sssaulting] her and |
then go into the bar to dnink some
more. | also remember Lhat Greg .
asked lor a beer while he was

* (axsaulting] Krista. I think Mario 19

the one that urned the.beer bnck ,
tohim. e
“lam [lad lhat Tam fnally lblo
to talk about thisas | have feit very
guilty gbout doing this to Krista. 1
would pol wanl anybody o do ths
\o my. sister,”

Q

t wouid be months belore the

police made arrests, All the
while, Absalon ached with sclf-
loathing. "I was a nut coso, 3
psycho, running scored, dealing
with all kinds of emotions, I blamed-
myseil for a long time. I stil blame
mysell, It was stumd hemg fn that.
bar and getiing that drun

She mussed '» lot of work. She
drank heavily. “l had so many
questions: Who did what and why?
i1 felt betrayed in such a strange
way. [ would sit in the corner of the .
bedroom and ery all the ume. My
kids would ask what's wrong, and
1'd say that somebody hurt me, and
they 'd tell me to hurt them back.”

{\e enme had been reported In

ne vithout using

{HRE o her menstrual cycle, She .
:she had ho ‘hint of what had
_nono on until 13- days. later, A
{riEnd had heard talk. The men
boasling,

To: make agnge of :1t, Mmlon :

iaged through her memory ,
bmauch of that mght was only &
deep pool of emptiness. I thought
ftraray lmpossible, no way, these

g0Y8 Were my friends,” she said, I .
k{isW them from school and from

'vi_hh?hublnnu on' Frnday mights.
\dea of It made me sn emotions -

ﬁo she phondd the one she felt |-
. clasest 1o, Marno Pistolesi, “What

th'hell went on?" she asked him.

“Bedple are Bying all sorts of '

g:tn things.”
o' answered her nemly. lhc
rdcilled. “Listen Krista," he said,
“If¥ou can't remember, lh!n nuh- 1
-wﬁlpuntd"

Abulonu name, but many-people
certanly .knew that she. was the

wvicum. She could sense the staring -

snd hear the whispers, "Krista
jokes” were eirculaung. .
One winsper was that the Pisto-
lesis wapted to buy her silence, fn
an effort i¢ venly that, investiga-
tors arranged for Absalon to phone .
Mario a3 they recorded the call. He
denied the affer, but thelr taped
exchange reveals two {riends
strugghng over one's bad faith,
mx-iun Why did you guys do
that?
Marle: Why do we al} do llJ 1

* don't know, I'm servy.

Kelitat You're sorvy?

Marler 1 should have used my,
even, oh, 1 don't know , , . § don't
know WHat you ¢an say anymore.
Seems like every time 1 turn-.
around, I open my mouth, zome-

" body, be sucking thewr foot_in my_

Y Ly S ]
Krigle: Why?
Marvio: Nobady to dnink with.

—7"

By the Urie rape charges were
fled=five’ montha after the as..
sault—Absalon had sought help at
8 rape ireatment center 25 miles
away in Canton, the cognty seat
and a college town, Counselors:

- there were. uted 10 rapes. where
people blumed the vielm,

"This cose was too painful for

some peaple to believe,” satd Jen-

* nifer Baird, who runx the center,
*"The Puslolesis are a nico (amily.
That goes agatnat Lhe stereatype.”
Absalon herself wes born In

. Gouverneur to working-ciass par.
‘ onte. Her mother and two sisters

I,-vo stood by her from the start,
“Women are still suppressed here.”
sstd one aister, Clover Farsythe,
e egen.:

v ———

“In the North' Coumry we' '
) we're
starting io reilize there's tuc::":
thing as sexual hirpssment.”

.Over the tonths, Absalon began -
tlo feel belter about herself, She
liked the word the counselors used,

. empowerment. She prcked g jaw.
yer lrorn the] phune book and filed a
clvil suit against the five men and
Tony Pistolem for $4 million,

Empawaring as that msy have
g,u_ there Was an unwanied repers

- eussion, The Watertown Daily

“Times, 30 terupulous sbout . not
pubhishing the name of a.rape
.viclym, went ahead and identified -
her a8 the plaintiffn the lawsuit.
Gone forover wos even the pre-
tense of a victim's anonymiy.

"7 went out tp get annihilated,
and [ drank and I took some pills
and | would've sucepedod in kithing
myull if | hadn't vurnued w up,”
[ enld.

=]

Aynr sfter the arrosty, Absalon
wos 30 frustraled with the
Justice system thsl her mind
" seemed to be on fire. She had no .
1den of whot wag happening. Dist,

Atty, Tuchord Msnming did not
answor -hor -calis, Ho hod never
spoken with her,

Elected In 1991, Manming had
_problems of hu own. His asnislant
.who handled sex crime cases had
recenl.ly quit. ‘comploining he had -
sizndered her: A former secretary.
had sued him for sexval hordss-
ment, claiming he engaged in “out.
hursts of obscemties” and lnvored .
profamty in deseribing women,

" Absalon did not get word of what
was going on untl last May, News-
papers reported that a plea was In
the worlu reducing the chanu to
sexual
That cnme—defined gimlarly 1o
rape a3 “sexusl intercourse with a
female without her consent” —was
punishable by ne more thm o year

injail. .

Enurlng guch a plea would re- -
quire some doing, Legally, Man-
ning -could not bargsin & Cluss B
vialent felony down 1o a Class A
misdemeanor, He would have to
drop the first charge and (ile the
misdemesnar charge with a village
ortownudge.
ln runl New York. l.nwn juduel

are elecled to hindle minor viola-
-uons, They commonly- have no- .
background in the law, In this
nstance, the case was scheduled
for . June 5 before Town Judge
Wallace Slbley. a fertilizer sales-
man.

. With that date get, something of
& gasp. rippled icross the eounly.
Women's groups in Canton were'
outraged. The ldes of t~& musde.
meanar' There war Lalk the “§”
might get off with only a few
J months behind bars or even proba-

Jduan.

On the Scuudly momlnl of lho
tnal, 100 protestera—mostly oute
«ol-towners—=hined the nidewalky -
outside the Goyverneur lire sta-
Jtion, which sits beneath the lown

court. Children held signs marked
wn crayons Don't Hurt Girls, :
' Judzu Sibley was ushered Inte
thé bullding with a police escort,
Two of the defendants took seats
nght in (ronf of the Absalon fam.
ly. "You get. me hell out {rom in -
front of us.” lhouled Knstas

mother. . i

1878-0066
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Mut everyone considered the
sentences—{ines of $750 for -

each of the flvé and $80 more In

court costs—to be starding in one .

Away or another, including Judge
slbley. His caselosd usually. dealt

with barroom scraps and speeding
tickeis, He had nover'meted out .

- the TV crew was ablo to cunvmet.,,
“one, Michaal Curcm. to appear ony .

camera --n

He proved an Impenllenlu ..
spakesman, “The-truth Is It 'was 8¢ -
_gang bang,” Curclo sald "G:ng:_ -
bangs have bean (olnl on slnca uwu

turn of the century,”

In Gouvarneur, this "rv pragmn"' )

finajly flushed cut some nddlﬂonul:

lyrnplw for: Absalon. By then,w"

0! , most people alsa wanted e

‘this big @ penalty, he
gravely.

Someone among the :pccuum
,answered that by shouting, "mu
‘u? No juil No pmhaﬂom
praséculor Manning took’ exeep-

. Uon. “T teel that there should have*

" at least’ been. s .maximum fine
[$1,000) and at least. 8 year of
condltions] dlscharge, If not proba-
tion,” he told the cour.

Manning himself could sense the

heat. He would soon be under
. altack'and he chose to face his
critics with bluster, A plea-bargain
was struck because “"there was ng
corpus _delect, 1o . proof that s
cnme had. been. committed,” he
explained, He called .reporters

, “pandering, pustulant press [diots”

and claimed that Absalon's lawsull
‘ pmved "lhl has dnlh.' hgnan h:r
* eyes.”

"Ten days Inler. the pmecu;nr
oddly apal d for h
it pot hn entire handllng of the
case. Hc offered regrets "ln the
vicum  of this heinous -crime” for
any misconstrued slatements about
her "harrowing ordeal” He sald ho
shoald have demanded that the “6"
nl. 8 year In jail, .
This- solace was lau:. The sene
'lencmg hid-been & new~low point
for Absalon. Her mood was dosper-
ate, “A lot of poople were sending
{iowers to my house,” she recalled.
“3t was like someone had died and,
when'I- thought abolt It [ .said,
yeah, a part of me has died. And
. thepriceon it was 8150."

[=}

he Absalons wore unwilling to
et things settle over the slow

dnlt of tume. They had support: in.

this (rom a vanguard in Canton.
Angry calls were made to the right
people mund the stote. A month
tater, Gov. Mario M. Cuomo asked
for a.review of the case [rom a
spoclal investigations commission.

- At the time, there were some
charges of ‘back room deals, but
that ‘has' not been proved Dick
Sterling, news editor of the weekly
Gouverneur Tribune-Press and

himself g town judge, believes the .

plea was just & matler of too many
peoplé taking the assault of &
woman 100 Uighi

“[Judge] glbley waa duped by‘
Uu big shot atlorneys. lar the,

dants snd Mr. M
Sterhng sald “They presented ov-
erything 1o him beforehand, and {

think Sibley honestly felt he 2LTH

giving outa sUll sentence.” '
The gross mismateh of crime and
pumshment inevitably brought na«

tional expasure. Last summer, Lhe”

NBC news T"l?m “Now" :ld [
ov.hmme been publicly silent, but

"‘The guilty pleas could be I.hrowrn-v

the case :lmply to be aver, it wu"

"ume for the town ta go back. lon -

being Lhe birthplace of Lifesavers. .53

- 'That ‘desire ‘has been v.hwm.ed"'

by -the. state’s {ntervention Cuo-'-
mo's: loa” recommended
that & apecial prosecutar be a ~.’.'

- pointed. Atty. Gen. G, Ohver Kop-' »
pell was named and he made lhu: R
" assessment The lown judge had now

{’urhdlcuoj and the guilty ploascan’y
e legally rescinded. --,'-'.

f ploce of those pisas, the states”
will loday ask (o reinstate thedg.
- first-degroe rape charges, The®

crime carries prison terms of up tox
25 years. Proseculors bellove the-
defendants’ eonfu.llons are suffi-28 -..
clent evidence.

Delense lawyers, lor their arl..-'

wntend to argue that all this violates
thelr clients’ right not 1o be tried s
twice for the same crimg-~or nau-:
ble jegpardy. They say Cuomo andw
Koppell are pg:turml for votes, “ °38

“I's political grandstanding md"

‘they havent a chance 1n hell unv.

pull it ofL" sa1d lawyer Gary Mllu.-
who represents Hartle: "Even if 233
district avtorniey screwed up, you®
‘ean’t just waits Into court later nnd-
say lhll)usun hasn't becn dpne. ll-..
violales every congept ul due pro-
cess.”

There are goveral pcmbl: out—u' )

comes, and gome of them leaved
Krista Absalon very appreliensive

out without any new charges evers
g!ain; sustomed. There 13 that uam"'
L.
In.any event, she .3 braemgm

hersell for her own'day on-theyg

witness stand, either i a eniminal®

cose or the aivil suit JTheyrt- .

going (@ put me through g !mu.~

~dirty hell” she sgud, “I'm no nuiy
-and I'venever lived llkeone.”. T

“Thepe_are- plenty of people -1
Gaouverneur ready lo Lhrow: mud$y
her way. Tim Matkwick, the bass s
player in.a rock band, said he has®
already, sken one sttorney on-aw
tour of the bars that have banmd‘
Absalon for’ misbehavior. * lve"
s0en her passed oul 5o many umeﬂl
you wouldn't believe it,” he smid. « e

Cariton Yedinak, bartender st

- the ‘Fore by Four, is 3 spout fot®

stories’ about how hquor Lurnsw

Absalon into a vamp, "I've seen heiag

4n acuion, and IL's quite an act'tQ®
see,” he sad "With & hitte g
drink, she gets pretly free wll.b-
hersell.”..

He s yet another hére who neq.v

what took place In the Casablancys

through the peculiar refractionw .
that focuses blame on the vieuni,y -

“No one will tell you Uut what®
happcned o her was nght, bmu
.c'mon, 3 mrl that drunk, what dld-

she expect?” =

The judge warned aganst fur-
ther disruptions. He expected or-
der. If the victim wanted, she could

I present an “Impact statement” bes
fore sentencing. Absalon had wrnits

ten ong but was too upset lo read it

Her slster Clover took oven
“I fee) a1 1f | have fought a losing
‘baltle for the last 19 months of my
|bfe. First, | had to deal with the

' {fact. ‘that T was raped by five
Imen—or should ! say five am- .

mate=that I thought were my
(riends. Then came the media thal
slandered me with my name, my
famuly, ond then Lo top it off, | was
raped ‘again by the law . sya-
em., .,

“"How come Ju:uce ean't bo
served? What in Qod's name did |
- do wrong? They roped me when |

- could not eonsent. | was ‘passed out’
_and lhey raped me. They are pigs.

Thcy wul walk’ me to do thar .

g, . v

“Ask them If they have had Lo go
10 a counselor every week for the
tast 19 months, Ask them If they
have a hard time geting out of bed

10 ga to thel jobs. Ask them il they -

have to explain to their 4- and
§.yenf-old- children why ther
mother is crying for no apparem
reagon. , , .

"[ guesy thig statement Is my last
shot of hope, my last cry for the
justice system (hat everyone
supposed to live by la finally do
what 13 right and disciphne these
so-called men with somothing be-
-sides. & slap on thair hands, Stne

1878-0067



Dist. Atty. Richard Manning agreed to misdemeanor plea bargains In Krista Absalon hopes rape charges ag
the case of five men who had been accused of first-degrse rape, . |

ainst five men are renstated.

- -t rems

Defendants Merk Hartle, Mario Pistoles) and David Cummings afterss
they plea-bargained repe charges down to mlsder_neano_rs_.z

DICK STRALING / ;ﬁmw‘:ﬁ
Imisdemeanors.
0 fines for sexyzlimlsd =

vProtesters omsxdé court as five afcused of rape are santencéd to ls‘75
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BILL ANALYSIS

| s8 1421}
| i
1 H
|
|

| SENATE RUL
10ifice of Senate Floor Analyses
ilo20 N 3treet, Suize 524

§5-6614 Fax: {91¢]

SENATE PUBLIC SAFETY COMMITTEE : 5-0, 4/16/02
AYES: McPherson, Margelt, PBolanco, Sher, Vasconcelics

SENATE APPROPEIATIONS COMMITTEE :  Sepate Rule 28.%
SENATE _FLGOR : 38-3, 5/1&/Q2

s o

S: Ackerman, Alarcen, Alpert, Battin, Bowen, Brulte
Burton, Chesbreo, Costa, Dunn, Escutia, Figueroa, Haynes,
Johannesse Johnson, Karnette, Y¥aight, Kuehl, Machado,
Marqgett, McClintock, McPherson, Monteith, Morrow,

G o Yi, Oller, Ort:.:z, Peace, Perata, Polanco,
Focechigian, Romerc, Scott, Sher, Soto, Speier, Torlaksen,
Vagcuncellos

AY

ASSEMBELY FLOOR @ 72-0, 8/8/0z - See last paqge {or vote

BJECT Sex crimes: fraudulent representation
SCURCE ¢ Chapter of the Organtzation for
Women
DIGEST This bi}ll (1) amends specified sex cffenses to

include circumstances where the victim is deemed tc be

unconscious of che nature of the offensive act because Lhe

is "not aware, knowing, perceiving, cr cognizant of
CCNTINUED

_sB 1421

FageB

the essentlal characteristics cf the act due to the
perpetrator's frauculent representation that the sexual
penetration served a professional purpose when it served no
profassional purpese,” and {2) expands sexual battery to
triciude this same circumstance cof fraudulent

ntation.

Assembly Amendments made & technical change in the
"victim".

: tUnder current iaw, every person who induces
persch Lo engage in sexual intercourse, sexual
penetraticn, cral copulation, or sodomy when his 6r her
consent is procured by false or fraudulent representaticn
that is made with the intent to create fear
and which does induce fear, and that would cause a
reasonrable person in like circumstances Lo act Tontrary
the persen's free will, and dees cause the victim Lo SC
act, is an slternate misdemeancr/felony, as specifled. As
used in this section, "fear“ means the fear of physice!l
iniury or death to the perscn or to any relative of the
person or member of the person's family.

cuches an inti
£ the persen
r the purposc of sexual
real sbuse, is gullty

tnder current iaw, any person who U
ther persoh against the will o
ider specified circumstances [
tificaticn, or se
as specified.

al battery

the following withi

touches an intimate part of another
purpese of sexual arcus sexual
i abuse, and the victim is at

http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml 71412016



SB 1421 "Senat,er.‘Bill - Bill Analysis

the time unconscious of the nature of the act because
the perpetrator fraudulently represented that the
touching served a professional purpose, is guilty of
sexual battery

‘A-violation of this subdivision would be a wobbler,
punishable by imprisonment in & county jail for not more
than one year, and by a fine not.exceeding $2, 000, or by

SB 1421

“PageC
imprisonment in the state pxison for two, three, or four
years, and by .a fine not exceeding $10,000.

Rape

Under current 'law, rape is an act of sexual intercourse
accomplished with a person not the spouse of the
perpetrator, under any of specified c1rcumstances,
anludinq the following:

Where a person is at the time unconscious of the nature
of -the act, and this is known to the accused, As used
in this paragraph, "gnconscious- of the nature of the
act” means incapable of - resisting because the victim'
meets one, of the following condxtions

(A) Was unconscious or asleep.

(B) Was not aware, knowing, perceiving, or cognizant
that the act occurred,

(C) Was not aware, knowing, percelving,'or cognizant
of the essentlallcharacteris:ics of the act due to
_ the perpetrator's fraud in fact.

This bill adds the following pircuhstances to this
provision: : :

{Where the person was) not aware, knowing, perceiving,
or cognizant of the essential characterlstics ‘of the
act due ro the perpetrator's fraudulent representation
that ‘the sexual penetration served a professional
purpose when it served 'no professional purpose.

Unlawful Sodomy

Under current law, sodomy is sexual conduct consisting of
contact between the penis of one person ‘and the anus of
another person under any of specified cxrcumstances,
anludinq the following:

where the .victim is at the time unconscious of the
nature of the act and this is known to the person
committing the act; “unconscious of the nature of the
act" means incapable ‘of resisting bhecause the victim

B 1421

' PageD
meets one of the following conditions:

1. Was unconscious or asleep.

2. Was not aware, knowing, perceiving, or cognizant
that the -act occurred.

3. Was not aﬁare, knowxng, perceiving, or cognizant
of the essential characteristics of the act due to
the perpetrator's fraud in fact.

. This bill adds the following condition to the definition of
“unconscious of the nature of the act":
Was not aware, knowing, perceiving, or cognizant of the
essential characteristics of the: act due to the
perpetrator's fraudulent representatxon ‘that the sexual
penetration served a professional purpose when it
served no professicnal purpose.

Unlawful Oral Copulation

Under current law, oral copulation is the act of
copulating the mouth ot one person with the sexual organ
or anus of another person under any of specified
circumstances, including thé following:

http,://leg_infp.llegislature.'ca. gov/faées/bilIAnalysisClicnt.xhtml
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Where the victim is at the time unconscious of the
nature of the act and this is known to the person
committing the act;- "unconscious of the nature of the
act™: means incapable of resisting because.the victim
neets one of the following gonditions:

(1) Was ungonsclous or asleep.

(2). Was not aware, knowing, perceiving, or cognizant
that the act occurred.

(3} Was not aware, knowing, percelving, or cognlzanc
of the essential characteristics of the act due to
the perpetratqr s fraud ln fact

This bill adds the following cendition to the definition of
"unconscious.of the nature of the act"

SB ‘1421
PageE
Was not aware,  knowing, perceiving, or cognizant of che
essential characteristics of the acgt due to-the
perpetrator s fravdulent representation that the oral
copulation served a. professional purpose when it served
no professional- purpose.

Forcible Sexual Penetration

Under current 1aw, an act of sexual penetration
accomplished aqaxnst the victim's will is unlawful under
any of specxfxed circumstances, xncludan the ‘following:

Where the victim is at the time unconsclous of the
nature of the.act and this is known to the person
committing the act or causing the act to be committed;
"unconscious of the nature of the act" means incapable
of resisting because the victim.meets one of the
following conditions:

“{1) Was unconscious or asleep.

{2) Was not aware, knowing, percelving, or cognizant
that the act occurred. .

(N Was not aware, knowlng, percelvxng, or cognizant .
of the essential characteristics of the act due to
the perpetrator' s ‘fraud in fact,

This_bill adds the following condition to the .definition of
"unconscious of the nature of the act":

Was not aware, knowing, perceiving, or cognizant of the
essential characteristics of the act-due to .the
perpetrator's fraudulent representation that the sexual
penetration served a professional purpose when it
served no professional purpose

FI1SCAL EFFECT @ Appropr;atlon. No Fiscal Com,: Yes
Local: Yes : . X

SUPPORT _ : (Verified 8/8/02} . R

Callfcrnia Chapter of the Orqanization for Women (source)
Campaign for California Families
Office of the Attorney General

_sB 1421

PageF

California State Sheriffs' Association

Crime Victims United of California

American Association of University Women - California
California District Attorneys' Association

ARGUMENTS IN SUPPORT _ : According to the author's office:

Current law does not allow the victim of a fraudulent
physical examination performed for sexual gratification
or sexual abuse to prosecute for rape because the
victim is unable to prove it is fraud in fact, it was
done with the consent of the patient, regardless of
whether it was given unconacious of the real purpose.
It was merely fraud in the inducement.

Last year a case was presénted before the Court of \
Appeals in Southern.California where an X-ray ‘

http://leginfo.legislature.ca. gov/faces/billAnélySisClignt.Xhtml . o 14/2016.
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technician was accused of digitally penetrating the
genitals of two women and fondling the breast of one of
them for the sole purpose ¢f .sexual gratification. The
court found that the technicidn could not be’'convicted
under Penal Codé 289 (rape) . because his actions did not
fall within the statutory language. Because the women
were aware of what the technician was doing .and allowed
him to do'so, Thus, they "gave their consent." .Now it
does not fall within the statutory language of
statutory rape either, because the women are over the
age of 18 years.

ASSEMBLY FLOOR _ :

AYES: Aanestad, Aroner, Ashburn, Bates, Bogh, Calderon,
Bill Campbell, John Campbell, Canciamilla, Cardenas,
Cardoza, Cedillo, Chan, Chavez, Chu, Cogdill, Cohn,
Correa, Cox, Daucher, Diaz, Dickerson, Dutra, Firebaugh,
Florez, Frommer, Goldberg, Harman, Havice, Hertzberg,
Horten, Jackson, Keeley, Kehoe, Koretz, La Suer, Leach,
Leslie, Liu, Longville, Lowenthal, Maddox, Maldonado,
Matthews, -Mountjoy, Nakano, Nation, Negrete McLeod,
Oropeza, Robert Pacheco, Rod Pacheco, Papan, Pavley,
Pescetti, Reyes, Richman, Runher, Salinas, Shelley,
simitlan, Steinberg, strickland, Strom-Martin, Thomson,
Vargas, . Washington, Wayne, Wiggins, Wright, Wyland,
2ettel, Wesson : o .

SB 1421
PageG
RIG:cm 8/9/02  Sendte Floor Knalyse;
SUPPORT/OPPOSITION: SEE ABOVE
{ ek END P22 2] ‘
n
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SENATE RULES COMMITTEE SB 59
Office of Senate Floor Analyses

1020 N Street, Suite 524

(916) 651-1520 Fax: (916) 327-4478

UNFINISHED BUSINESS

Bill No: SB 59

Author: Evans (D), et al.
Amended: 7/3/13

Vote: 27 - Urgency

SENATE PUBLIC SAFETY COMMITTEE: 6-0, 2/26/13
AYES: Hancock, Anderson, Block, Knight, Liu, Steinberg
NO VOTE RECORDED: De Le6n

SENATE APPROPRIATIONS COMMITTEE: 7-0, 4/08/13
AYES: De Ledn, Walters, Gaines, Hill, Lara, Padilla, Steinberg

SENATE FLOOR: 38-0, 4/22/13

AYES: Anderson, Beall, Berryhill, Block, Calderon, Cannella, Corbett, Correa,
De Ledn, DeSaulnier, Emmerson, Evans, Fuller, Gaines, Galgiani, Hancock,
Hernandez, Hill, Hueso, Huff, Jackson, Knight, Lara, Leno, Lieu, Liu,
Monning, Nielsen, Padilla, Pavley, Price, Roth, Steinberg, Walters, Wolk,
Wright, Wyland, Yee ‘

NO VOTE RECORDED: Vacancy, Vacancy

ASSEMBLY FLOOR: 78-0, 8/22/13 (Consent) - See last page for vote

SUBJECT: Crimes: sex crimes

SOURCE: Author

DIGEST: This bill expands the definition of oral copulation and sexual
penetration sex crimes committed by fraud or impersonation to include the
occurrence where an individual submits under the belief that a person committing
the act is someone known to the victim other than the accused, and this belief is

CONTINUED
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induced by artifice, pretense, or concealment by the perpetrator, with the intent to

~ induce the victim’s belief.

Assembly Amendments limit this bill to oral copulation and sexual penetration, as

it pertains to sex-crimes by removing “victim’s spouse” from current statue and

" replacing it with “someone known to the victim other than the accused,”leaving -
~ rape and sodomyto AB 65 (Achadjian). The authors introduced similar bills and -
this amendment divides the subject mater.. - |

Existing law:

1. Provides that any person who commits an act of sexual penetration when the
' victim submits under the belief that the person committing the act or causing
the act to be committed is the victim’s spouse, and this belief is induced byany
artifice, pretense, or concealment practiced by the accused, with intent to induce
the belief, shall be punished by imprisonment in the state prison for a period of
‘three, six, or eight years.” - . -

2. Provides that any person who commits an act of oral copulation, where the
victim submits under the belief that the person committing the act is the
victim’s spouse, and this belief is induced by any artifice, pretense, or.
concealment practiced by the accused, with intent to induce the belief, shall be
punished by imprisonment in the state prison for a period of three, six; oreight. -
years. ‘ : :

This bill expands the definition of oral copulation and sexual penetration sex
crimes committed by fraud or impersonation to include the-occurrence where an
individual submits under the belief that a person committing the act is someone
known to the victim other than the accused, and this belief is induced by artifice,
pretense, or concealment by the perpetrator, with the intent to induce the victim’s
belief. - - . o

Background o o )

This bill was prompted by the well-publicized reversal of the rape conviction of -
Julio Morales. (People v. Morales (2013) 212 CaI.App.4,th 583.) Morales was
charged with and convicted of rape of an unconscious person. The prosecution’s
theory of the case was that Morales had intercourse with the victim while she was
asleep. (The victim is called “Jane Doe” in the opinion.) The 2™ District Court of

CONTINUED



- SBS9
Page 3

Appeal reversed Morales conviction because the jury could have convicted h1m on
_ the invalid theory that.he had induced the v1ct1m to beheve that he was her
: boyfrlend '

The appellate court found that there was ample ev1dence to convict Morales of rape
under the prosecution’s theory that Morales had intercourse with the victim while -
she was asleep.” The court ordered that Morales be refried on this basis. The jury
instructions allowed the jury to convict Morales of rape on the invalid basis that
Morales was able to engage in intercourse ‘with the victim because he induced her
to believe that he was her boyfriend. The invalid theory arose because Morales
claimed that the victim was awake when they began having intercourse and that
she likely believed he was her boyfriend, The prosecutor then argued. to the jurors
that even if they believed Morales, he was still guilty of rape by fraud. However,
under existing California law, it is not rape for a person to induce a woman to have
sexual intercourse with him by posmg as her boyfriend. Under such .
circumstances, the perpetrator is guilty of rape only where he induces or leads the
victim to believe that he is her spouse. (Peoplev Morales, supra, 212 Cal App 4th
583, 586- 587, 589- 597)

'Prior Leg"_l_ation

AB 765 (Achadjian, 2011) would have expanded the definition of "rape by fraud"
to include submission ofthe victim to sexual intercourse under the belief- that the
perpetrator was a cohabitant. AB 765 was held in the Senate Pubhc Safety
Committee. ,

FISCALEFFECT Appropriat'ion:_ No Fiscal Com.: Yes Local: Yes
Acco_r_din'g to thep Senate Appro.priations Cor_nrni_ttee:

e Poterntial minor near-term increase in state incarceration costs, likely less than
~ $25,000 (General Fund) annually, for increased state prison commitments to the
‘extent expanding the definition of specified crimes results in additional felony
convictions. Qut-year costs could potentially be greater due to the cumulatlve
. costeffect of overlappmg ‘base sentence terms, parole, and/or sentence '
enhancements applicable to the specified crimes.

) Potentlal future costpressure of $60,000 (General Fund) per prison

commitment per year to. the extent the long-term impact of pending legislation
' cons1dered 1n aggregate affects the state prlson populatlon toa degree that ,

CONTINUED ..
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~ undermines the state’s ability to reduce or sustam prison overcrowdmg below
the federal court-lmposed populatlon llrmt :

. Likely minor 1mpact to state tr1a1 court workload incurred by the Jud101a1
Branch to the extent the provisions of thrs bill result in add1t1onal felony court
ﬁlmgs and related court time.

o Mmor absorbable workload 1rnpact to the DOJ assocrated w1th mcreased seX.
offender reglstrat1on :

. Mmor non-reimbursable local law enforcement costs offset to a degree by
minor fine revenue.

SUPPORT; (Verified 8/22/13)

Attorney General Kamala Harris

AFSCME

Cahfomla Coalition Agalnst Sexual Assault
California District Attorney’s Office

California Legislative: Women’s Caucus
California Partnership to End Violence

California Police Chiefs Association

* California State Sheriffs® Association

California Women Lawyers -

Chlef Probation Officers of California

C1ty Council and Comm1ss10n on the Status of Women of'the Clty of Glendale
City of Berkeley ' ,
City of West Hollywood r

Crime Victims United of California

Humboldt County District Attorney

Junior Leagues of California

Marin County District Attorney

Napa County District Attorney

Napa Emergency Women’s Services

National Association of Social Workers

Peace Officers Research Association of Cahforma
Peace Over Violence -

Planned Parenthood

San Bernardino County Sheriff

Sonoma County Commission on the Status of Women

CONTINUED
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AR_G_UMENTS IN SUPPORT Accordmg to the author, thls bill, “updates the

arcang language contained in various sections of the California Penal Codes by
substltutmg and deﬁmng the new term of ‘someone known to the victim other that
the accused’ in place of the term “spouse.’ Doing so would ‘expand the definition

~ to include smgle individuals, domestic partners and individuals currently excluded -

by the narrow. use of the term ¢ spouse "This bill creates: equrty W1th1n the: law ‘

ASSEMBLYFLOOR 78- O 08/22/13
AYES Achadjlan, Alejo, Allen, Ammiano, Atkins, Bigelow, Bloom Bocanegra,
Bonilla, Bonta, Bradford, Brown, Buchanan, Ian Calderon, Campos Chau,
Chéavez, Chesbro, Conway, Cooley, Dahle, Daly, Dickinson, Donnelly,
Eggman Fong, Fox, Frazier, Beth Gaines, Garcia, Gatto, Gomez, Gonzalez
* Gordon, Gorell, Gray, Grove, Hagman, Hall, Harkey, Roger Hernandez,’
Holden, Jones, Jones- -Sawyer, Levine, Linder, Logue, Lowenthal, Maienschein,
‘Mansoor, Medina, Melendez, Mitchell, Morrell, Mullin, Muratsuchi, Nazarian,
Nestande, Olsen, Pan, Patterson, Perea, V. Manuel Pérez, Quirk, Quirk- S1lva,
Rendon, Salas, Skinner, Stone, Ting, Wagner, Waldron Weber, WleCkOWSkl,
Wik, Williams, Yamada, John A. Pérez s
NO VOTE RECORDED Vacancy, Vacancy

JGnl 8/23/13 '_SenateFloor Analyses
. SUPPORT/OPPOSITION: ' SEE ABOVE
*kkw END ****
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CONCURRENCE IN SENATE AMENDMENTS
AB 65 (Achadjian and. Lowenthal)
As Amended June 25,2013
' 2/3 vote. Urgency
ASSEMBLY: 76:0 (Apii 18,2013) _ SENATE: 38:0 (Augst 15,2013)

.-Or'iginal Con'lmittee Reference PUB PUB. S.

SUMMARY Provides that rape or sodomy, occurs where the victim submits to the sexual act
‘under- the behef that ‘the perpetrator is someone known to the v1ct1m other than the accused and '
not just the spouse ofthe vietim. ,

The Senate amendments:

1.) Cl,a'rify that the delbndant must be impetSO_nating someone known to the victim. '
- 2) Make te.chn_ic,aL non-substantive changes;

3) Del&e the proyisions pertaining to oral copulation and sexual penettat'ion.. .

' EXISTING LAW

l) Prov1des that rape by fraud is committed when a person submits to sexual mtercourse under .
the belief that the person comrmttmg the act is the victim's spouse, and this belief is induced
by any artifice, pretense, or concealment practlced by the accused, with mtent to induce the

: bellef : : :

2) _Prov1des that -a. person who_commits an act of sodomy, where the vxctlm submits under - the.
belief that the person committing the act is the victim's. spouse, -and thlS belief is induced by
any artifice, pretense, or concealment. practlced by the accused, with mtent to induce ‘the -

: behef shall be punlshed by mpnsonment in the state pnson for three siX,. or elght years.

AS PASSED BY THE ASSEMBLY this bill provided that rape, or felomous oral copulatlon,
* sodomy, or sexual penetratlon, occurs where the victim submits. to the sexual act under the belief”
that the perpetrator is someone other than the accused and.not just the spouse of the v1ct1m
Specifically, this bill: : :

1) Expanded the crime of rape to include the situation- ‘where the perpetrator fraudulently
induces the v1ct1m to believe that he or she is another _person.

2) Expanded the crime of sodomy to mclude the situation where the perpetrator fraudulently
induces the v1ct1m to beheve that he or she was another person.

3) Expanded the crime of oral copulation to inclide the srtuatlon where the perpeu'ator
fraudulently induces the victim to beheve that he gor she was anothér person,




65
age-2‘

%

l

. g

4) Expanded the crime of sexual penetratron by a foreign object to include. the situation where
the perpetrator ﬁaudulently mduces the victim to beheve that he or she was another person 7

5) Contalned an urgency c]ause

FISCAL EFFECT° Accordmg to the Senate Approprlatrons Comrmttee

» _1) Potentral minor- near- term increase in state mcarceratron costs, likely less than $25,000

- (General] Fund) annually, for mcreased state prison commitments to the extent expanding  the
definition of specrﬁed crimes results in additional felony convictions. Out-year costs could -
' potentrally be greater due to the curnulative cost effect of overlappmg base sentence terms,
- parole, and/or sentence enhancements appllcable to the specrﬁed crimes.

2) Potentral fisture cost pressure of $60), 000 (General Fund) per prlson commitment per year to
~ the extent the long-term impact of pending legislation considered in aggregate -affects the
state.prison population to a degree that undermines the state’s ability to. reduce or sustain -

prlson overcrowdmg below the federal court-rmposed populatlon lnmt

3) Likely minor impact to state trral court workload incurred * by the Judicial Branch to the

extent the provrsrons of this bill result in additional felony court fllings and related court
time. . .

4) Minor, absorbable workload 1mpact to the Department of Justice associated with mcreased
- sex offender reg1stratron '

5) Mmor non-rermbursable local law enforcement costs, oﬁ'set to adegree by minor fine

revenue,

COMMENTS: According to the author, "Assembly Bill 65 would protect all victims ofrape by
making it clear that ‘a perpetrator who lmpersonates anyone other than the accused is guity of .-
felony rape.. This will close an archaic loophole in current law that says-a person is committing
felony rape only if they are rmpersonatmg a victim’s spouse. This updated language will better
reflect the modern society we live in and protect all forms of relationship that exist, rather than
prescribing ‘each classrﬁcatlon of relationship, with the possibility of overlooking one. This

__deﬁmtlon will glve the dlstrrct attomeys the tools they need to prosecute agamst all cases of
-rape : ,

Please see the policy committee analysis for,aﬁlll discussion._of thjs_bill.

Analysis Prepared by: Sandy Uribe /PUB. S./(916) 319-3744

FN: 0001408
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