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DECLARATION OF]AN S. RAYMOND 

1,Jan Raymond declare: 

I am an attorney licensed to practice by the California State Bar, State Bar number 
88703, and admitted to practice in the United States Federal Court for the Eastern 
District of California. My business is researching legislative history and interpreting 
legislative intent, I have over 15 years experience in legislative research and analysis of 
legislative intent. 

In cooperation with persons working under my supervision, I undertook to research the 
legislative history of the following project. All use of the word project in this declaration 
refers to legislative research addressed to this focus: 

Civil Code Sections 1791(0), 1791.2(a)(1), 1794(a)&(b) & 1795.7 
In particular: 

Chapter 1333, Statutes of 1970 
Enacting Civil Code Sections 1791.2(a)(1) and 1794. 

Chapter 1523, Statutes of 1971 
Enacting 1795.5 and amending 1794 

Chapter 169, Statutes of 1974 
Enacting 1795.5(d) 

Chapter 991, Statutes of 1978 
Enacting 1791 (o) 

Chapter 385, Statutes of 1982 
Repealing and reenacting 1794 

Chapter 728, Statutes of 1983 
Amending 1795.5 

Chapter 1047, Statutes of 1985 
Amending 1791(0) 

Chapter 1280, Statutes of 1987 
Adding 1793.2(d)(2) and amending 1794 

Chapter 1265, Statutes of 1993 
Amending 1791(0) 

Chapter 196, Statutes of 1998 
Amending 1791(0). 

We report in a series of bound volumes. This Volume 1 contains discussion and 
materials regarding the 1970, 1971 and 1974 enactments. 

At all times, all persons working on this project operated under instructions to locate all 
documents available pertinent to the legislative bill or bills which led to this enactment. 

(888) 676-1947 Declaration of Jan Raymond Page 1 of s 
For definitions of the legislative terms used in this declaration, visit the California law page at 

LEGISLATIVE HISTORY CLEARINGHOUSE 
www.lhciearinghouse,com 
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This research was compiled in the days immediately prior to the date of this declaration, 
and reflects all the documents, and sources available during that time pertinent to this 
project. 

The documents listed are the substantive documents collected pertinent to the history of 
this project. The term "substantive documents" as used in the previous sentence refers 
to those documents relevant to the scope of the project. Some documents regarding the 
legislative bills related to this project may not be forwarded in this report. Documents not 
forwarded may include fiscal analyses addressing the budgetary impact of legislation, 
documents addressing other portions of legislation not directly relevant to the project, 
documents addressing simple support, or opposition to the legislation, or other 
documents unlikely to be helpful in understanding the substantive purpose of the 
legislation. The complete collection of documents is organized in generally chronological 
order and sequentially numbered. 

All documents listed are included with this declaration, except as otherwise noted in this 
declaration. Unless otherwise noted in this declaration all documents were obtained at 
one of the following sources; legislative offices at the State Capitol, the California State 
Library, the California State Archives, or libraries at the University of California at Davis. 
References to "bill file" as used in this declaration refer to files maintained regarding the 
legislation that is the subject of the document collection. Some documents copied from 
microfilm originals may be of poor quality; all copies included with this report are the best 
available copies. 

In this list of documents the abbreviation SFA is short for Office of Senate Floor 
Analyses, and ARC is short for Assembly Republican Caucus. 

The follolllling documents accompany this declaration: 

1970 Chapter 1333 

Excerpt regarding Senate Bill 272 (Song) from the Senate Final History, 1970 
Regular Session. Page 1 

SB 272 as introduced February 2, 1970. Page 3 

. Documents regarding SB 272 as introduced from the bill file of the author, ten 
pages. Page 6 

Senate Committee on Business and Professions analysis of SB 272 as 
proposed to be amended. Page 16 

SB 272 as amended in the Senate March 17, 1970. Page 18 

Letter dated March 31 regarding SB 272 as amended March 17 from the bill file 
of the author, one page. Page 21 

(888) 676-1947 Declaration of Jan Raymond Page 2 of 5 
For definitions of the legislative terms used in this declaration, visit the california law page at 

LEGISLATIVE HISTORY CLEARINGHOUSE 
www.lhclearinghouse.com 
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1 SB 272 as amended in the Senate April 6, 1970. Page22 

2 Documents regarding SB 272 as amended April 6 from the bill file of the author, 

3 
five pages. Page25 

4 
SB 272 as amended in the Senate May 25, 1970. Page 30 

,5 Documents regarding SB 272 as amended May 25 from the bill file of the 
author, seven pages. Page34 

6 
SB 272 as amended in the Assembly July 16, 1970. Page41 

7 
SB 272 as amended in the Assembly July 30, 1970. Page45 

8 

9 
Assembly Commerce and Public Utilities Committee analysis of $8 272 as 
amended July 29, 1970, dated 8/3ll0. Page49 

10 Documents regarding SB 272 as amended July 30 from the bill file of the 

11 author, seventeen pages. (The first two pages of this group of documents, the 
memo on Senator Song's letterhead dated August 3, 1970, were also found in 

12 the file of the Assembly Committee on Commerce and Public Utilities.) Page50 

13 SB 272 as amended in the Assembly August 14, 1970. Page67 

14 Documents regarding SB 272, undated and press clippings, from the bill file of 
the author, sixteen pages. Page72 

15 

16 
Selected document regarding SB 272 from the enrolled bill file of former 
Governor Ronald Reagan, fourteen pages. Page88 

17 Press clipping from the bill file of the author, one page. Page 102 

18 Chapter 1333, Statutes of 1970. Page 103 

19 
Post enactment documents and Legislative Counsel opinions from the bill file of 

20 the author, fifty-one pages. Page 106 

21 1971 Char2_ter 1523 

22 Excerpt regarding Senate Bill 742 (Song) from the Senate Final History, 1971 

23 Regular Session. Page 157 

24 SB 742 as introduced March 29, 1971. Page 159 

25 Documents regarding SB 7 42 as introduced from the bill file of the author, 
twenty-nine pages. Page 163 

', 26 

27 (888) 676-1947 Declaration of Jan Raymond Page 3 of 5 

28 For definitions of the legislative terms used in this declaration, visit the California law page at 
LEGISLATIVE HISTORY CLEARINGHOUSE 

www.lhdearinghouse.com 
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12 
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15 

16 

17 

18 

SB 742 as amended in the Senate June 8, 1971. 

Senate Committee on Judiciary analysis of SB 742 as amended June 8. 

Documents regarding SB 7 42 as amended June 8 from the bill file of the 
author, twenty-three pages. 

Assembly Committee on Judiciary analysis of SB 742 as proposed to be 
amended, analysis dated 9/27ll1. 

SB 742 as amended in the Senate Assembly September 30, 1971. 

Page 192 

Page 197 

Page201 

Page224 

Page226 

Documents regarding SB 7 42 as amended September 30 from the bill file of the 
author, three pages. Page 231 

Selected document regarding SB 742 from the enrolled bill file of former 
Governor Ronald Reagan, eight pages. 

Chapter 1523, Statutes of 1971. 

1974 Chapter 169 

Excerpt regarding Senate Bill 1602 (Song) from the Senate Final History, 
19773-7 4 Regular Session. 

SB 1602 as introduced January 22, 1974. 

Document regarding SB 1602 as introduced from the bill file of the Senate 
Committee on Judiciary, one page. 

Document regarding SB 1602 found in the bill files of the author and the 
Assembly Committee on Judiciary, one page. 

Page234 

Page242 

Page247 

Page249 

Page251 

Page252 

19 Legislative Counsel letter dated January 21 from the bill file of the author, two 

20 

21 

22 

23 

24 

25 

pages. Page 253 

Senate Committee on Judiciary analysis of SB 1602 as introduced. Page255 

Senate Republican Caucus Third Reading analysis of SB 1602 as introduced. Page 257 

Assembly Committee on Judiciary Bill Analysis Worksheet on SB 1602, from 
the committee bill file, one page. Page 258 

Assembly Committee on Judiciary analysis of SB 1602 for hearing 3/26ll4. Page 259 

Selected document regarding SB 1602 from the enrolled bill file of former 
26 Governor Ronald Reagan, three pages. Page261 

27 

28 

(888) 676-1947 Declaration of Jan Raymond Page 4 of 5 
For definitions of the legislative terms used in this declaration, visit the Cslifornia law page at 

LEGISLATIVE HISTORY CLEARINGHOUSE 

www.lhdearinghouse.com 
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Letter dated April 18, 197 4 from the bill file of the author, one page, 

Chapter 169, Statutes of 1974, 

Page264 

Page265 

Excerpt regarding Chapter 169 from the Summary Digest for 1974. Page 267 
This collection ends wth page 268 

I declare under penalty of perjury the foregoing is true and correct. 

Executed at Davis California, April 3, 2000. 

/J 

(888) 676-1947 Declaration of Jan Raymond Page s of s 
For definitions of the legislative tenns used in this declaration, visit the California law page at 

LEGISLATIVE HISTORY CLEARINGHOUSE 

www.lhclearinghouse.com 
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CALIFORNIA LEGISLATURE 

AT SACRAMENTO 

1970 REGULAR SESSION 

SENATE FINAL HISTORY 

SHOWING ACTION TAKEN· IN THIS SESSION ON All SENATE BILLS, 

CONSTITUTIONAL AMENDMENTS, CONCURRENT, JOIJ'IT 

RESOLUTIONS AND SENATE RESOLUTIONS 

CONVENED JANUARY 5, 1970 

ADJOURNED SIHE DIE'. SEP'llMIER 23, _ 19701 

DAYS IN SESSION 150 

CALENDAR DAYS·-------'------------- 262 

Bill Signing" Period Expires 12 Ciiaoclit Midnight Septembtir 20, 1970 

Laws Become Effedive November 23, 1970 
. ' 

Last Day for Filing Referendum Nove_mber 22, 1970. 

p,.,;d.nt pro Ternpon 
- SENATOR JACK SCHRADE 

LT. GOVERNOR ED REINECKE 
Praddenf of flte Sencrt. 

COmpiled Under tfte Direction of. 

DARRYL R. WHITE 

Sec,otory of tit. Sonote 

by 

J. ROY GABRIEL 

. History Cleric 

(8") 

000001 
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80 FINAL CALENDAR OF LEGISLATIVE BUSINESS 

270-Teale. 
An act to amend Section 2811W of the Government Code, relating to compen-

sation of county officers. 
Feb. 2-Read first time. 
Feh. 3-To Com. on L.GOV. 
April 1-From committee: Do pnBs, 

- April 2.:.....ReRd Htcond time. To third rt-odini. 
Apri1 8-Reod third time. PnsNed. To ARRf'mhly. 
April 8-Jn ARRembly. Rend first time. Helcl at desk. 
April 6---To Com. on L.GOV. 
Aug. 21-From As11emhly without further action. 

271-Teale. 
An act to add Section ·2ri208.7 to the Government Code, relating to county 

taxes on ski-lift u~. 
Feb. 2-Read first time. 
Feb. 3-To Com. ou REV. & TAX. 
Aug. 21-From committee without further action. 

272-Song (Coauthors: Assemblymen Karabian and Beverly). 
An net to ndd Title 1.7 (t•ommeucing '\\0 ith ~ection 1790) to P•rt 4 of Dh-ision 

3 of the Ch·il Code, rf'lnting to consumer goods transactions. 
Feb. 2-Read first time. 
}~eh. 3-To Com. 011 .Trn. 
Feb. 25-Withdrnwn from Com. on JUD. and re-referred to Com. on B. & P. 
Mar. 17-J!~rom committet> with author's amendments. Read second time. 

Amended. Re-referred to committee. 
April 6--From committee with author's amendments. Read secoud time. 

Amended. Re--referred to committee. 
Mny 22-From committfl!e: Do pnHN as .amtmded. 
May 2i,-Read second time. Amended. To third reading. 
June 24--Reod third time. Ptts~d. To Aiu:iemhly. 
,Tune 2~111 ASHembly. Rend firHt time. Held nt desk. 
June 29-To Com. on C. & P.H. 
July 16--From committ€'P with authors' amendments. Read second time. 

Amendtd. Re-teferred to committee. 
July 30--From committee with author's amendments. Rend second time. 

Amended. Re-referred to committtt. 
Ang. 14-From committt1-e: Do pnss ns amended. Rend second time. Amended. 

To third rendin~. 
Aug. 19--Read third time. PnAAPd. To Senate. 
Aug. l~In Senate. To 11nfinh1hed husineRM. 
Aug. 20-Senate concurs in Assembly nmendment. To enrollment. 
Sept. 8-Enrolled. To GO\·ernor nt 9 :30 u.m. 
Sept'. 17---:-Apprond hy Go\·e1·1101·. Chu1,ter 1338. 

273-,-Dolwig, Alquist, and Petris (Coauthor: Assemblyman Knox). 
An act to add ~ection 30061 to the Streets and Highways Code, relating to 

the southern cros11ing. 
Feb. 2-Read first time. 
Feb. 3-To Com. on TRANS. 
Aug. 21-1''rom e~mmittee without ful'ther action. 
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No. 272 

Introduced by Senator Bong 

February 2, 1970 

REFERRED TO COMlIITTEE ON JUDICIARY 

An act to add Title 1.3 (commencing witk Section 1750) lo 
Part 4 of Division 3 of the Civil Code, relating lo co,..,.mer 
goods trcnsactions. 

The people of the State of California clo enact as follow,: 

1 SEcTmx 1. Title 1.3 (commencing with Section 1750) is -
2 ::,1ded to Part 4 of Dh·ision 3 of the Civil Code, to·read: 
0 ,, 
-1 
5 

TITLE 1.:J. CONSU;\IER WARRANTIES 

6 Cil.\.PTER 1. CONSUMER WARRANTY PROTECTION 

7 
8 .Article 1. General Provisions 
9 

10 1750. This chapter may be cited as the "Song Consumer 
11 1,\~nrrr.uty Protection Act." 
12 1751. • .l.n)' .waiver by the buyer of consumer goods of the 
13 1w0Yisions of this chapter, except ns expressly provided in 
14 this chr,pter, shall be deemed contrarr to public policy and 
15 [~hall be utwnforcenble and void. 
16 1752. If ,my provision of this chapter or the application 
17 thel'('(lE to any person or circumstnnce is held unconstitu-
18 tionul. such invalidity s4nll not affect other provisions or ap-
19 plications of this chapter which can be given effect without 
20 the invalicl provision or application, and to this end the pro--
21 visions of this chapter are severable. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 272, as introduced, Song (Jud.). Consumer goods transactions. 
Adds Title 1.3 (commencing with See. 1750), Pt. 4, Div. 3, Civ.C. 

,_, Enacts ''Song Consumer Warranty Protection Act.'' Establishes 
-obligations of manufacturers: distributors, and .sellers of consumer 
,goods, and rights of buyers thereof, with respect to particular trans­
actions. 

Vote-Majority; Appropriation-No; Fiscal Committee--No. 

) 
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-2-
~ Ji. 

1753. The provisions of this chapter shall not .affect 
rights and obligations of parties determined by referen ·· 
the Commercial Code except that, where the provisions ot:· 
Commercial Code conflict with the rights guaranteed to bu · 
of consumer goods under the provisions of this chapter;_ 
provisi?n• of _this chapter shall prevail. · 

.Axticle 2. Definitions 

1755. · As used in this chapter: ,,. 
(a) uconsumer goods" means an_y motor vehicle, mac .­

appliance, devic~, product, or commodity that is used • 
bought for use primarily for personal, family, or houseli6 
purposes. \ ;, 

(b) "Buyer" or ·"retait buyer" means any person \v 
buys consumer goods from a person engaged in the busin ... 
of manufacturing, distributing, or selling such goods at re · · 

(c) "nfanufaCturer" means any inclh·idual, pc1rtnershi' 
corporation, association, or other legal relationship whr 
manufactures, assembles, produces, or gathers consumer goo·. 

(d) "Distributor" means any indiyidnal, partnC'rship, co· 
poration, association, or other legal relationship which stan 
between the manufacturer and the retail seller in purch ' 
consignments, or contracts for sale of consumer goods. ._;~ 

( e) "Retail seller, 11 "seller," or "retailer" me;ms any in 
vidual, partnership, corporation, association, or other le , 
relationship which engages in the business of selling new go ., 
to retail buyers. · 

1756. As used in this chapter: 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

. (a) "Implied warranty of merchantability" or "impli' 
warranty thnt goods are merchantable" means that the co 
sumer goods meet each of the following : .: 

(i) Pass without objection in the trade under the contra_· 

() 

description. ·· 
(ii) Are fit for the ordinary purposes for which such 

are used. 
(iii) Are free from defects of materials or workmanship. · · 
(iv) Are adequately contained, packaged, and labeled. .'/ 
(v) Conform to the promises or affirmations of fact ma 

on the container or label. 
(b) "Implied warranty of fitness" means that when 

retailer distributor, or manufacturer has reason to know 
particuiar purpose for which the consumer goods are require. 
and further that the buyer is relying on the skill and jud 
ment of th; seller to select and furnish suitable goods, th· 
there is an implied warranty that the goods shall be fit 
such purpose. . . ~. 

1757. As used in this chapter, a sale "as 1s" or "wtth · 
faults" means that the manufacturer, distributor, and reta'_ 
disclaim all implied warranties that would otherwise attac~ .. 

n 0 Cl 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

-3- SB 272 

the sale of consumer goods under the provisions of this ch!'p­
ter. In the absence of any express warranties accomP_anymg 
the sale the buyer assumes the entire risk as to the quahty and 
perfo~ance of the goods purchased ill a sale" as is" or "with 
all faults.'' 

Article 3. Sale Warranties 

1760. Every sale of consumer goods by a manufacturer in 
this state shall be accompanied by an implied warranty that 
the goods are merchantable, except that no such implied war­
ranty accompanies the sale of consumer gooda that are 10.I~ on 
an "as is" or "with all faults" basis, provided the proVl8lO~ 
of this chapter affecting "as is" or "with all faults" sales are 
strictly complied with. ' · 

1761. E,,ery sale of consumer goods in this state by a man­
ufacturer who 'hns reason to know at the time of the sale that 
the ~oods are required for a particular purpose and that the 
buy;"r is reIJ;ng 011 the manufacturer's skill or ju~gment to 
select or fumish suitn hie goods shall be accompanied by an 

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

implied wnrranty of fitness. . • 
1762. Enry sale of consumer goods m this state made 

22 thromzh a retrtiler or distributor who has reason to know at the 
23 time Or sale that the goods nre required for a particular pur .. 
2-! pas~ :mrl that the buyer i:3 relying on the. retai!er's or dis .. 
:::3 trHmfor's skill or judgment to select or furnish suitable goods, 
:::G i;l111ll. in lien of the warrnnty of the manufacturer under Sec .. 
~7 lion 1761. be accompanied by an implied warranty that the 
ZS goods are fit for that purpose. . . 
::9 17G3. i-:o implied warranty of merchantab1hty and, w_here 
30 npplienble~ no implied warranty of fitness shall be ;~aiv_e~; 
31 except in the case of a sale of consumer ~?ads on a~ as ts 
~2 or "with nll fnnlts" basis where the proV1s1ons of th~s chapter 
:,:;3 affectiuc;- "ns is~' or "with all faults" sales are strictly com-
34 plied with. " · . ,, u "th 
35 1764. No sale or consumer goods on an as 1!I O! wt 
36 all fnults" basis shall be effective to disclaim the 1mphed war-
37 rantv of merchantability or where applicable, the implied 
38 ,\:t1r17:mty of fitness, unless a' conspicuous writi~g i~ attached 
an to the goods which clearly informs th~ buyer m srmple and 
40 coneisc lanoun"e of each of the followmg: 

C e ' u • ,, u "th all 41 (a) The goods are being sold on an as 1s or W1 

-!2 fnults" basis. f 
·'.3 (b) The entire risk as to the quality antl performance o 
.J4 the noods is with the buyer. . 
.. ! :; ( ;) Should the goods prove defective follo_wi~g their pur­
-:!,(i chase, the buyer and not ~he manufacturer, d1str1buto.r,. or re-

tailer assumes the entire cost of all necessary servicmg or 
48 repair. 
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1765. Every sale of consume? goods on an "as is" or'~_.·.-•-; 
all faults,, basis made in compliance with the provisioni;, 
this chapter shall constitute a waiver by the buyer of the." 
plied warranty of merehantability and, where applicable;';• 
t.he implied warranty of fitness. · < 

1766. Nothing in this chapter shall affect the right of •· 
manufacturer, distributor, or retailer to make additional w:· 
ran ties with respect to consumer goods. However, a man · 
turer, distributor, or ·retailer, may not, by such addition 
warranties, limit the application of or modify the warranii 
guaranteed by this chapter ·to the sale of consumer goods. -t 

1767. Every n:lanufncturer, distributor, or retailer makill · 
additional warranties with respect to consumer goods sh · 
e:::tpress such additional war1'nties in clear and concise te · ·· 
and clearly identify the party making such additional warra'ii 
ties. · 

1768. (a) Every manufacturer of consumer goods whici 
are sold in this state nnd for which there exists a warran 
either express or implied in Jaw, shall maintain in this sta.• 
sufficient service and repair facilities to cnrry out the terms 6 
such warranties. . · .. ; 

(b) Where such service and repair facilities are maintaine 

29 
30 
31 
32 

. in tliis state and service or repair of the i:roocls is necessa .­
because they do not comply with the ;1p11Hc:1hlc warranti" 
service and repair shall be commenced within n reasonnbl 
time following receipt Of the- goods by the m;mufaetnrer or i 
representati\'e in this state. Unless the. buyer ngrr.es in wrif .

1 

to the contrary, the goods must be rJ?tur!1ecl. at t1ie manuf~. 
turer's expense, in merclrnntnble condition within 30 days . . 

(c) Shoulcl the manufacturer be unable to mnkr sneh retu. 
of merehnutnble goods. he shiill either rPplnee the goods · 
reimburse the buyer in. an mmnmt eqm1l to the pnrdrnse prf 

33 paid by the buyer, less tlrnt amount clireetl:v attributable ,· 
34 use by the buyer prior to cliscoverr of the <lefeet. HoweYer, 
35 no event shall such deduction· from the purchase price be m . 
36 for defective goods forwarded to the mnnnfacturer or his r~ 
37 resPntath-P. in this statP. within !lO cfa~·$. nf thrir purchase .. ·¥ 
38 1769. If the manufacturer fails to proYicle sen'iee and r.· 
39 pair facilities within this state as reqnirecl in subdivision (. 
40 of Section 1768. the buyer may follow the conrse of acti 
41 prescribed in either subdiYision (a) or (b), below, as folio 
42 (a) Return the defecfh,e consumer goods to the retail se. 
43 thereof for replacement, or for serYice or repnir in accord~ 
44 with the terms and conditions of the warranties. Such replac 
45 ment. service. or repair shall be at the option of the bnyer. _' 
46 . the retail seller is unable to replace the defective article . 
47 merchantable aoods or is unable to service or repair the g . 
48 in accordance 

0

with the terms and conditions of the wnrran 
49 the retail seller shall reimburse the buyer in an amount eq .. 
50 to the purchase price paid by the buyer, less that amo 

} } _) _) _) 

-5- SB 2711 

1 directly attributable to use by the buyer prior to discovery of 
2 the defect. However, in no event shall such deductions from the 
3 purchase price be made for defective goods returned to the 
4 retail seller within 30 days of their purchase. 
5 (b) Return the defective article to the nearest retail seller 
6 of like goods of the manufacturer for replacement, or for sen• 
7 ice or repair in accordance with the terms and conditions of 
8 the wa~ranties. Such replacement, service, or repair sba1l be at 
9 the option of the retail seller. · 

10 . 1770. Where an option is exercised in favor of service and 
11 repair under Section 1769, such service and repair must be 
12 comme~ced ~!thin a reasonable time, and, unless the buyer 
13 ~grees m wr1tmg to·the contrary, the goods must ,be retnrned 
14 m merchantable condition within 30 days. 
15 1771. Every manufacturer who fails to provide service and 
16 repair fn~ilities within this state as required by this chapter 
17 shall be liable as prescribed in this section to every retail seller 
18 of such manufacturer's goods who incurs obligations in giving 
19 effect to the warranties that accompany. such manufacturer's 
20 consumer goods. The amount of such liability shall be 'deter-
21 mined as follows : 
22 (a) In the event of replacement, in an amount equal to the· 
23 actual cost to the retail seller of the replaced goods plus a 
24 reasonable handling charge. . ' 
25 (b) In t!1e event of service and repair, in an amount equal 
26 to thnt wlnch would be received by the retail seller for like 
27 serYice rendered to retail consumers who are not entitled to 
28 warranty protection, including, where applicable the cost of 
29 parts, servicing, labori storage, overhead, and ~ reasonable 
30 profit. 
31 (c) In the event of reimhursemont under subdivision (a) 
32 of Seetion li69, in an amount equal to that reimbursed to the 
33 buyer. plus a reasonable handling charge. 
34 1772. If additional warranties are made by persons other 
35 than the manufacturer of the goods, the obligation of the 
36 person making such additional warranties shall be the same 
37 as !hut imposed on the manufacturer under Sections 1768 and 
38 1769. 
39 1773. .Any buyer of consumer goods injured by a willful 
40 violation of the provisions of this chapter may bring an action 
41 for the recovery of damages. Judgment may be entered for 
42 three times the amount at which the actual damages are as-
43 sessed. plus reasonable attorney fees. 
44 17i4. .Any retail seller of consumer goods injnred by the 
45 willful or repeated violation of the provisions of this chapter 
46 may bring an action for the recovery of damages. Judgment 
47 may be entered for three times the amount at which the actual 
48 damages are assessed plus reasonable attorney fees. 
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•.;_ • PRESS RELEASE 
senator Alfred H. Song 
State capitol, Roam 2054 
Sacramento, California 95814 

• 
FOR IMMED!ATE RELEASE 
October 24, 1969 

An automobile owner complained to a representative of the manu­

facturer that his new car was defective. The representative agreed, 

said that the warranty covered the situation, and told the owner to 

take his car to any dealer for repairs. The owner.went to six dealers, 

all of whom refused to touch the car. Reason: the manufacturer does 

not reimburse enough money for warranty repairs to make such work 

profitable. 

An appliance dealer purchased certain color television sets, fully 

covered by warranties, from a manufacturer. When he tested the sets, 

he found that a manufacturing defect seriously distorted the pict~re. 

The dealer asked the manufactur£r to replace the sets under the.terms 

of the warranty. The manufacturer refused, saying that the sets met 

his manufacturing standards. The dealer's solution: sell the sets at 

a discount and pass the problem on to the customer. 

These are only two of the many cases in which warranties have 

failed to protect the consumer, according to State Senator Alfred H. 

song (D - 28th Dist.). Song is Chairman of r.he Senate Committee on 

, Business and Professions which has scheduled public hearings on the 

subject of warranties for November 3rd and 4th in Los Angeles. 

"Many warramies are simply advertising gimmicks to help sell the 

product," Song said. "'l/hey are not intended to protect the purchaser. 

In fact, so.ne warranties are drawn up with the purpose of providing as 

little protection as possible." 

Song stated that four methods are commonly used by some manufac-

turers to reduce expenses resulting from warranties. OOOOOG 
(l) Some warranties are draft6d in technical and complex lan­

guage whirh is intended to confuse the public. The buyer is never 
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., • Page~ • 
told specifically what in the way of parts. labor or shipping is 

covere!'! ,>y such a -rranty. As a result, the manufacturer can inter­

pret the terms of the -rranty as he chooses. 

(2) Many warranties go into effect only if ~e buyer sends a 

registration card to the manufacturer within a few days of the pur­

chase. He often must include the serial number of the product. 

Occasionally, however, the manufacturer places the serial number in a 

position where the average person cannot find it. 

(3) Frequently, -rranties are good only as long as the buyer 

abides by certain conditions. A typical condition is that the prod­

uct be serviced at specific intervals by a "factory-authorized 

dealer". By piling condition upon condition, the manufacturer can 

whittle a warranty down to almost nothing. 

(4) Finally. a retail dealer can add his warranty to that of 

the manufacturer for a maximum of confusion and a minimum of protec­

tion. An advertisement proclaiming: "For three days only - a two­

year parts and labor replacement warranty"• often means that the buyer 

is shuttled back and forth between the manufacturer and the dealer 

without receiving satisfaction. 

"This is not a blanket indictment," Song said. "The majority 

of warranties.represents an honest effort by manufacturers to insure 

their custamers against shoddy workmanship. A few, however, come 

close to being fraud, ·and our conunittee is concerned with these and 

with what protection the ~onsumer may have against them." 

If i·ou buy an appliance that does not work and neither the dealer 

nor the manufacturer honors the warranty, what can you do? According 

to Sor,g, your chances are quite limited. OOOOO'i' 
"There is no effective remedy aside from the courts," he said. 

"Certai11 private and government agencies collect.complaints of shady 

business dealings, but they will not act to reimburse the customer. 
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Page Three 

•some people threaten to stop their payments until the retailer 

makes repairs. This usually does not work, because the retailer has 

already discounted the debt to a bank, and has no more intere~t in 

-Lhe matter. 

"Filing suit in court is the best alternative for the consumer," 

song stated, "i E he is willing to accept the time, troubl1o. and ex­

penses involved. The law in this field, however, is not clear, and 

the litigant must take his chances.• 

Song said that the purpose of the hearing before the Business 

and Professions committee is to collect the information necessary for 

u future clarification of california law. •The rights and responsi­

bilities of the manufacturer, the retailer and the consumer should be 

well-defined and known to all parties," he said. "I plan to introduce 

legislation on this subject next year." 

The hearing will begin on November 3rd in Room 115 of the Old 

State Building, 217 West First Street, LOs Angeles. It is open to the 

public. 

UIIUUHHHHUHUHUUHH 
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PRESS RELEASE • • :;EN."'.TOR ALFRl!:D H. SONG 
State Capitol FOR IMMEDIATE RELEASE 
Room 2054 
Sacramento, California 95814 February 2, 1970 

A maier inn~vation in consumer protection was presented to the 

California Legislatnre today by State Senator Alfred H. Song (D - 28th 

Di~cr,ct). Song's proposal for the first time would give legal assis­

'·"""e to the purc.:hasor who attempts to enforce the terms of a warranty 

or guarantee. 

Under Song's plan, the consumer who purchased defectiv~ goods 

covered by a warranty could have them repaired or replaced by return­

inq them to the retailer. The manufacturer of the goods would be liable 

to the retailer for the cost of servicir,._ the warranty. 

"Many warranties,• Song said, "are simply advertising gimmicks to 

help sell the product. They are not intended to protect the buyer. In 

fact, some warranties are drawn up with the purpose of providing as 

little protection as possible. 

"My f; les are full of J.etters from people who bought defective 

automobiles or appliances~ who tried to have them fixed under a warranty 

and who experienced everything frOII\ lengthly delays to flat refusals, 

These people need leqal protection. 11 

The bill, known as the 11 Song consumer Warranty Protection Act," 

defines the rights and responsibilities of the buyer, the retailer, and 

t'h':! ~ann..::a::::ture~ of -=r:lnsumer goods. It is based on testimony given be­

fore the Senate Co"1'liltee on Business and Professions during its hear-

ings on warrant:.jes th! c::: f~ ~ 1. 

"No manµfactur-.1r h21s to offer any warranty or guarantee on his 

qoods, " Song said 'Mos~ manufacturers do because it i• good advert-

ising. I believe that when a manufact111·er chooses to advertise by 

means of a warranty, he ~hould be legally bound to live up to the terma 

,.d his warranty.'' 

The Song Act applies to the makers, sellers and buyers of any 

motor vehicle, appliance or other product that is used primarily for 

ooooon 
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• Page Two • 
personal or househo~d purposes. The manufacturer of such qoods has 

three alternatiYes 

He can sell his products on an "A!II Is" or "With All Faults" 

basis if he clearly indicates that the buyer assumes the entire risk 

as to th~ quality and performan~e of the goods. This relieves th~ 

manuf~r.turi.?r at all responsibilities. 

He can market hts goods without any formal warranty or dis­

•:laimer. Under the Act, he is then responsible for the goods being 

free from defects and fit for normal use for a reasonable time. This 

j_s known -in law as an implied warrant~. 

He can attach an express warranty to his products making spe­

cific promises as to parts and service. If he does, the Song Act would 

bind him to the terms of his warranty. 

Many manufacturers of consumer goods have established servjce 

fa~ilities in California to handle warranty work. Those who have would 

t,e required by the T\ct to repair, replace or reimburse the buyer for 

the qoods within 30 days, unless the buyer aqrees in writing to the con­

trary. Thi~ limitation would apply only to repairs covered by expre• s 

or implied warranties. 

If the manufacturC!r fails to provide such Rervice facilities, and 

yet offers warranties with his products, the customer would have the 

followinq prct.ection under the Song Act. 

The ln:y,?r wool.ci he al1le to return the defective consumer goods to 

r.he retailer from whi.ch hP. bouqht them. He could then ask for either 

replacement or t.or the repair servic-es promised by the warranty. If the 

retaill!r was iinahle tr,. ,...o..,ply,. he would pay his cu!l;tomer the fair market 

value of the purchase. 

When thii:; wa~ n•:>t. ~an'1enient. the buyer could cro to any retailer 

who handlf?d the> samr Un,i of prod11cts. He could then have his defee­

f..;·1e goods either rcJ:,, .. 11 r:1.!d or- ceplaced at the option of the reta.i.ler. 

"This places d dC?finate burden on the retailer," Song said. ''An 

owne1· of an appliance i;tore might be required to pay out a substantial 

amount of money by servicinq warranties. This Act protects the retailer 
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• • Page Three • 
by making the manufacturer liable to him for every penny expended in 

warranty work. 

''The real question here, 11 Song Continued, "is whether the retailer 

or the consumr.r can best deal with a manufacturer who fails to live up 

to his warranties. Clearly, the answer is the retailer. He, unlike the 

consumer, hast.he economic muscle to make the manufacturer listen.• 

An\' buyer or retailer who suffered financial injury because of an 

intentional violation of the provisions of this Act would be able to 

sue for triple damages and costs. 

110Ur present statutes on warranties," Song said. "are vague and 

in conflict with variou• court decisions. They fail to protect the 

consumer and the retailer, and they set no standard to guide the manu­

facturer. My Act clarifies the rights and responsibilities of all 

parties. I am hopeful that it will receive widespread support through­

out California. 11 

#HffffffffffffffQffffffffffffQff 
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Senator Alfred H. Song 
State Capitol 
Sacramento, California 95814 

Dear Al: 

February 18, 1970 

It was a pleasure to be at your party the other night, 
and all of us enjoyed ourselves very much. 

Our industry is most interested in your Senate Bill 
27:l entitled "Song Consumer Warranty Protection Act." We .be­
lieve there is much in the bill which merits our support; how­
ever, we wish to call to your attention certain problems under 
the bill. 

It is not clear whe-cner section 1755 (a) which defines: 
coverage under the Act, includes products such as aircondition­
ing equipment to be permanently attached as an improvement to 
the real estate. I would lean towards an interpretation that it 
was only personal property which was covered. 

If it includes equipment subject to the Contractors 
State License Law, we wou!d .be opposed to such a section as 
!768 (al which provides that each manufacturer "shall maintain 
in this State sufficient service and repair facilities to carry 
out the terms of such warranties.~ This section raises a great 
many problems, particularly to t.~ose of our installing contractors 
who either independently maintain service departments or are 
dealers for manufacturers and ca=ry out the terms of the warranties 
themselves. 

In addition, if improvements to realty are covered, 
many repairs which a manufacturer would make would be subject 
to the Contractors State License Law and normally require 
that the manufacturer be licensed as a contractor. Would this 
law permit the manufacturer to engage in repair work without 
a contractor's license? 

.'\s you know, we maintain the Aircondi tioning and Refrig­
eration Cantor, and in cooperation with the industry we have 
dev(!!lopr,,I "Aircondi tioning Standa;;::-ds-ii.esio.lenlial," a copy of 
which if1 enclosed. We feel that many rasidential aircondi tioning 
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Page - 2 

Senator Alfred H~ Song February 18, 1970 ~ 

systems are poorly installed and that the public is put upon. 
Gradually, through the application of the Standards and through 
our organization taking complaints against the contractors, 
we believe that we are improving the residential applications. 

We particularly wish to point out in "Airconditioning 
Standards-Residential" ::he provisions we have relating to 
warranties. They are found in Appendix A on blue page 15 under 
"Electrical Application and Installation, and Appendix A, 
page 10, the last blue page in the book under "Gas and Gas­
Electric Installation and Application." We enclose, fQr 
you.r convenience, copies of these two warranties. 

We would be happy to consult with you so that a 
program could be developed for warranties and guarantees where 
improvements to real property are involved. 

We would appreciate hearing from you as to whqther or 
not under the present law, it is intended to cover improvements 
to real property. 

HBE:lgs 
Enclosure 
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March 2.1970 

Calif. Council of Airconditioning 
and Refrigeration Contracters Assn. 
2220 South Bill Str-t 
Loa Angel••• California 90007 

Attn1 Mr- Beauy B. Ely 

Dear Benry, 

• 

Thank you for your letter regarding my SB 272. 

While there mey be saae borderline cases. my bill 
applies to • it~ations in which a conSlllller purchases 
a product frcm a retail seller. Thia would obviously 
~?Ver purchase• of certain air conditioning equip. 
ment. but z believe that it would clearly exclude 
situations involving ~-•cters. Thi• bill. unlike 
our SB 1166 of last year. does not involve relation­
ships bet.ween con~zactars4 aubcontractQrs. etc. 

Sincerely. 

AI.FUD H.SOHG 

ABS/laj 
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Calif_,~ of • Airconditionina aad llefrigentioa Coaa-actm's 4iaod.atiom ".I t t_ • /'. 
::.. ~ ., 

121D lllllftl ;111,&. ....as- • ~ u,·nn, cceu.•--• ...,, • (113) ,._.... 

Senator Alfred H. Song 
State Capitol 
Sacramento, California 

Dear Al: 

March 12, 1970 

95814 

' I ·_q_J 

" 
.,_ 

. ' 

- Your answer regarding my letter of February 18, 
concerning your Senate Bill 272, indicates that your 
intent in the "Song ConaWDer Warranty Protection Act" is 
to protect the consumer who purchases a product from a 
retail seller, and is intended to exclude situations 
involving contractors. 

Without repeating again the detailed considerations 
made in my letter cf Febrwa..-i lS, may I suggest an amend­
ment suc:h as this to clarify your intent that contractors 
and subcontractors are not involved in the purposes of 
the bill: . 

This language could be added to Section 1755-­

(a) on Page 2 Line 14 of the bill as introduced 
February'-• 1970: 

"ConsWller goods" does not include installations · J 
, 4 is ail ts l j I kl: by a l6eellaoa contractor .Le,- u.,J,-, 
p11rs11nnt es Chapter 9 (commencing with Section 7000) 
of Division 3 of the Business and Professions Code. 

Your inclusion of this suggested amendment will 
specifically clarify the intent and scope of the Song 
Consumer Warranty Protection Act. 

Sincerely, 

HBE:S:lgs 
Executive Secretary 
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SB 272 (Song) 
:ro Be Amended 

-

B, , P. Code 
Civil Code Warranties 

s 
B 

2 
HISTORY: SB 272 was an outgrowth of an investiga- 7 
tion done by this comm1ttee of November, 1969 on 2 
the subject of warranties. SB 436 is a companion 
bill. 

It has been generally found that aside from consumer 
ce1111plaints on auto repairs, the single largest cate­
gory of consumer complaints from such agencies as 
the Attorney General'• office, the Better Business 
Bureau, Radio and T.V. action lines, and the Division 
of Consumer Affairs have concerned themselves with 
warranty problems. Attached for the committee infor­
mation is the background report which was aulmitted 
to the comm1ttee in November; 1969. 

PROPOSED LEGISLATION: SB 272 enacts the Son9 Con­
sumer warranty Protection Act. 

SB 272 establishes the fact that all consumer goods 
in this state llhall be accompanied by an implied 
warranty, of fitness and merchantability, except if 
the manufacturer chooses to sell his goods •as is• 
or •with all faults.• In every case, the implied ·, 
warranty of fitness and merchantability cannot be 
disclaimed unless the buy~r is clearly informed by 
conspicuous writing prior! to the sale that the good 

1 is sold on an •as is• or ~ith all faults• basis. 

T~e aanufacturer, distributor or retailer of consu­
mer goods may not, by additional warranties, limit 
or modify their implied warranties or fitness and 
ability. ·Thia does not1 however, preclude the making 
of.additional warranties. 

If Manufacturer• of consumer goods sell goods for 
which there exist a warranty, they a~e required to 
have sufficient aerviae and repair facilities to 
carry out the terms of such warranties. Such repair 
of a warranty product must take place within a period 
of 30 days. If the manufacturer is unable to make 
the return good merchantable within 30 days, the 
manufacturer is required either to reimburse the 
buyer in the amount equal to the purchase price leas 

· the amount of usage by the buyer or replace irb• good 
with a new nn•. 
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If the manufacturer fails to provide service and 
repair facilities, then the buyer may return defec­
tive goods:for replacement or service at his option 

s 
B 

to the retailer. If the retailer is unable to either 2 
repair or replace the good, he will reimburse the 7 
buyer in the amount equal to the purchase price less 2 
the amount of usage by the buyer. In any case, un­
less the buyer agrees in writing on the contra:ay, 
the goods must bft returned in merchantable condition 
within 30 days. 

• 
When the manufacturer fails to provide service and 
repair facilities within the state, he is held 
liable for the retailers cost in making the good 
merchantable to the buyer. 

Any buyer of cDnsumer goods by willful violation of 
the provisions of SB 272 may bring act,on for the 
recovery of damages, .and judgment aay be entered 
for 3 times the 111110unt of actual damage assessed 
plas attorney fees. The same hold• true for any 
retail seller of consumer goods injured by willful .. 
or repeated violation of the provisions of SB 27 .. 2. 

POSmTIONS: California Manufacturers Association, 
and the California Retailer Association are opposed 
to this measUl!e. 

'•· . ,, .. 

·! 

'j, 

., . . , .. ' 

OOOOl'i' 

00024

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/27



/ 

I 

0 
0 
0 
a ,_ 
00 

) j j J 

\ 

j 

AMENDED IN SENATE MARCH 17, 1970 

·. SENATE BILL No. 272 

Introduced by Senator Song 
(Coauthor: Assemblyman J(arabian) 

February 2, 1970 

REFERRED. TO COMMITTEE ON JUDICIARY 

An act to add Title 1.3 ( commencing witk Section 1750) to 
Part 4 of Division 3 of the Civil Code, relating to consumer 
goods transactions. 

The people of the State of California do enact _as follow,: 

1 SECTION 1. Title 1.3 (commencing with Section 1750) ia 
2 added to Part 4 of Division 3 of the Civil Code, to read: 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

TITLE 1.3. CONSUMER WARRANTIES 

CHAPTER 1. CONSUMER W .IJU!ANTY PROTECTION 

Article 1. General Provisions 

1750. This chapter may be cited as the "Song Consumer 
'\Varranty Protection Act.,, 

1751. Any waiver by the buyer of consumer goods of the 
provisions of this chapter, except as expressly provided in 
this chapter, shall be deemed contrary to public policy and 
shall be unenforceable and void. 

1752. If any provision of this chapter or the application 
thereof to any person or circumstance is held unconstitu­
tional, such invalidity shall not affect other provisions or ap­

. plications of this chapter which can be given effect without 

LEGISLATIVE COUNSEL'S DIGEST 

SB 272, as amended, Song (Jud.). Consumer goods transactions. 
Adds Title 1.3 (commencing with Sec. 1750), Pt. 4, Div. 3, C_iv.C. 

. Enacts "Song Consumer Warranty Protection Act." Establishes · 
obligations of manufacturers, distributors, and sellers of consumer 

, goods, and rights of buyers thereof, with respect to particular trans­
actions. 

Vote-Majority; .Appropriation-No; Fiscal Committee-No. 
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the invalid provision or application, and to this end the pro."· 
visions of this chapter are severable. . 

1753. The provisions of this chapter shall not affect the · 
rights and obligations of parties determined by reference to ·. 
the Commercial Code except that, where the provisions of the : 
Commercial Code conflict with the rights guaranteed to buyers : 
of consumer gooda under the provisions of this chapter, the:_ 
provisions of this chapter shall prevail. · 

Article 2. Definitions 

1755. As used in this chapter: 
(a) '' Consumer goods', means any motor vehicle, machine, 

appliance, device, product, ;or commodity that is used or 
bought for use primarily for personal, family, or household 
purposes. 

(b) "Bu~·ern ,or "retail buyer" means any ~ incli­
t-·iclual who buys consumer goods from a person engaged in the 
business of manufacturing, distributing, or selling such goods 
at retnil. As used in this srrbdfrision, "person" means any· 
inditiiclual. parfncrsltip, corporation, assodation, or other legal. 
entity which enaaaes i-n any ~uch b1u.n'.1i.ess. 

( c) '' ?iianufacturer'' means any individual, pai-tnership, : 
corporation, association; or other legal relationship which 
manufactures, assembles, produces, or gathers consumer goods. 
· (d) "Distributor" means any individual, partnership, cor. 
poration, association, or other legal relationship which stands 
between the manufacturer and the retail seller in purchases, 
consignments, or contracts for sale of consumer goods. · 

(e) "Retail seller," "seller," or "retailer" means any indi. · 
vidunl, partnership, corporation, association, or other legal 
relationship which engages in the business of selling new goods 
to retail buyers. · 

1756. As used in this chapter: 
(a) "Implied warranty of merchantability" or "implied .. 

warranty that goods are merchantable" means that the con- . 
sumer goods meet each of the following: · m Pass without objection in the trade under the contract 
description. . 

-(41+ 
(2) Are fit for the ordinary purposes for which such gooda 

are used. 
ttti+ 
( 3) Are free from defects of materials or workmanship. 
fi-¥t 
( 4) Are adequately contained, packaged, and labeled. 

tt Conform to the promises or affirmations of fact made 
on the container or label 

(b) "Implied warranty of fitness" means that when the 
retailer, distributor, or manufacturer has reason to know any 

() () () 
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particular purpose for which ,the co~su,;.er goods are reqnired, 
and further, that the buyer IS relymg on the skill and jndg. 
ment ~f the .selle,r to select and furnish suitable gooda, then 
there 1s an unphed warranty that the goods shall be flt for 
such purpose. 

1757. As used in this chapter, a sale "as is" or "with all 
f~ults." mea~• th!'t the manufacturer, distributor, and retailer 
d1scla1m all 1mphed. warranties that would otherwise attach to 
the sale of consumer gooda under the provisions of thia chap­
ter. In the absence of any express warranties accompanying 
the sale, the buyer. assumes the entire risk as to the quality and 
performance of the goods purchased in a sale '.'as is" or "with 
all faults " 

· Article 3: Sale Warranties ' 

1760. Everr sal~ or co1isig11ment of consumer goods by a 
manufacturer m this state shall be accompanied by an implied 
warra~ty ~hat the goods are merchantable, except that no 
such 1mphed warranty accompanies the sale of consumer 
good~ that nre sol(~ ?Dan "ns_ is" or "with al! faults" basis, 
~roy1ded the pr~;1s10ns of this_ chapter affectnlg '·'as is" or 

w~h nil £units sales are strictly complied with. 
1161. Every sale or consignment of consumer.goods in this 

state by a numufacturer who has renson to know at the time 
of tl~c sule or consiynnunt that the goods are required for a 
partlcuh~r p~rpose_and that the buyer is relying on the manu. 
facturer ·s slull or Judgment to select or furnish suitable goods 
shall be accompanied by an implied warranty of fitness 

1762. Every sale or cow;ignmcnt of consumer goodS i~ this 
state made through a retailer or distributor who has reason 
to know at the time of sale o,· co11st'gnmc11t that the goods are 
~equired for a _pur_ticuln~ p~rpose. und_ that the buyer is rely­
mg ou the 1·etmler s or d1str1butor ·s skill or jud~ent to select 
or furnish suitable goods, shall, in lieu of the w';,rranty of the 
m~nufacturer under Section 1761, be accompanied by an im­
phed warranty that the goods are fit for that purpose 

1763. No implied warranty of merchantability and· where 
applicable, no implied warranty of fitness shall be ~ived 
except in the case of a sale of consumer goods on an '' as is'; 
_or 

1

'~ith ~11 f!n"!-:,S'' ?:i5i~ where the provisions of this chapter 
atfectmg as IS or with all faults" sales are strictly com­
plied with. 

1764. No sale &¥ of consumer aoods on an "ns is" or "with 
all faults" basis shall.~• etfective°to disclaim the implied war­
ranty of merchantab1hty or, where applicable, the implied 
warranty of fitn~ss, unless a_ conspicuous writing is attached 
to th~ g~ods winch cle~rly mforms the buyer , prior to t/16 
sale, Ill simple and concise language of each of the following: 

(a) The goods are being sold on an "as is" or "with all 
faults" basis. 

(b) The entire risk as to the quality and performance of 
the goods is with the buyer. . 

n n () () 
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1 ( c) Should the goods prove defective following their piir-
2 chase, the buyer and not the manufacturer, distributor, or re. 
3 tailer assumes the entire cost of all necessary servicing or· 
4 repair. ·, 
5 1765.· Every sale of consumer goods on an "as is" or "witli· 
6 all faults" b1isis made in compliance with the provisions o · 
7 this chapter shall constitute a waiver by the buyer of the im'.. 
8 plied warranty of merchantability and, where applicable, of 
9 the implied warranty of fitness. : 

10 1766. Nothing in this chapter shall affect the right-of the: 
11 manufacturer, distributor,- or retailer to make additional war-
12 ranties with resP.ect to· consumer goods. However, a manufac. · 
13 turer, distributo'r, or retailer, may not, by such additionaf 
14 warranties, limit the applica\Jon of or modify the warranties. 
15 guaranteed by this chapter to the sale of consumer goods. . • .. 
16 1767. Every manufacturer, distributor, or retailer making· 
17 additional warranties with respect to consumer goods shall:' 
18 express such additional warranties in clear and concise terms 
19 and clearly identify the party making such additional ivarrai:i._' 
20 ties. ,. 
21 1768. (a) Every manufacturer of consumer goods which'· 
·22 are sold in this state and for which there e,:ists a warranty,. 
23 either ,xpress or implied in law, shall maintain in this state 
24 sufficient service and repair facilities to carry out the terms o( 
25 such warranties. ~ 
:!6 (b) Where such serYiCe and repair facilities are maintained 
27 in this state and sen·ice or repair of the goods is necessary 
ZS bec.nuse they do not comply with the npplicable warranties; 
29 service and repair shall be commenced within a reasonable 
:JO time following rec,ipt of the goods by the manufacturer or its 
31 representnth·e in this stftte. Unless the bnyer agrees in writing 
32 to the contrary, the goods must be r('turned. at the manufac- ,. 
:33 turer's expense. in merchr.ntable conditfon within 30 days. 
~4 (c) Should the manufacturer be unable to make such retnrn 
35 of merchantable goods, he shall either replace the goods or 
36 reimburse the buyer in nn amount equal to the p1~rchase price 
37 paid by the buyer. less that amount directly attributable to 
38 use by the bnyer prior to ilisco'l"ery of the defect. However, in· 
39 no e'l"•nt shall such derluction from the purchase price be made 
40 for defective goods forward•d to the manufacturer or his rep• 
41 rcsentative in· this state within 30 dnrs of their purchase. · 
42 1769. If the manufnctnrer fails to provide service and r 
43 pair facilities within this state as reQuired in subdivision (al: 
44 of Section 1768. the burer may follow the course of action 
45 prescribed in either subilh-ision (a) or (b), below, as follows, 
46 (a) Return tl1e defccti'l"e consumer J!'Oods to the retail seller 
47 thPreof fat replncement, or for service or repair in accordance 
48 with the terms and conditions of the warranties. Such replac 
49 men!. service. or repair shall be nt the option of the buyer. 
50 the retail seller is 1mnble to replace the defective article with 
51 merchantable goods or is unable to service or repair tlie gooca· 
52 in accordance with the terms and conditions of the warrant, 
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the retail seller shall reimburse the buyer in an aniount equal 
to the purchase price paid by t_he buyer, less that amount 
directly attributable to use by the buyer prior to discovery of 
the defect. However, in no event shall such deductions from the 
purchase price be made for defective goods returned to the 
retail seller within 30 days of their purchase. 

(b) Return the defective article to the nearest retail seller 
of like goods of the manufacturer for replacement, or for serv­
ice or repair in accordance with the terms and conditiona of 
the warranties. Such replacement, service, or repair shall be at 
the option of the retail seller. 

1770. Where an option is exercised in favor of service and 
repair under Section 1769, such service and repair must be 
commenced within a reasonable time, and, . unless the buyer 
agrees in writing to the contrary, the goods must be returned 
in merchantable condition within 30 days. 

1771. E,·ery manufacturer who fails to provide service and 
repair facilities within this state as required, by this chapter 
shall be liable as prescribed in this section to every retail seller 
of such manufacturer's goods who incurs obligations in giving 
effect to the warranties that accompany such manufacturer's 
consumer goods. The amount of such liability shall be deter­
mined as follows : 

(a) In the event of replacement, in an amount equal to the 
actual cost to the retail seller of the replaced goods, plus a 
reasonable handling charge. 

(b) In the event of service and repair, in an amount equal 
to that which would be received by the retail seller for like 
service rendered to retail consumers who ar.~. not entitled to 
wnrranty protection, including, where appliC8.ble, the cost of 
ports. servicing, labor, storage, overhead, and a reasonable 
profit. 

(c) In the event of reimbursement under subdivision (a) 
of Section 1769, in an amount equal to that reimbursed to the 
buyer, plus a reasonable handlbg charge. 

1772. If additional warranties are made by persons other 
than the manufacturer of the goods, the obligation of the 
person making such additional warranties shall. be the same 
as that imposed on the manufac_turer under Sections 1768 and 
1769. 

1773. .A.ny buyer of consumer goods injured by a willfu) 
violation of the provisions of this chapter may bring an action 
for the recovery of damages. Judgment may be entered for 
three times the amount at which the actual damages are 88· 
sessed, plus reasonable attorney fees. 

1774. Any retail seller of consumer goods injured by the 
willful or repeated violation of the provisions of this chapter 
may brino- an action for the recovery of damages. Judgment.­
may be e;tered for three times the amount at which the actual 
damages are assessed plus reasonable attorney fees. 

0 

J 

00027

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/30



, t 
-~ 

n u 
p 
y 

•• 
X 

March 31. 1970 

Mr. Henry B. Ely 
calif. Council of Airconditioning 
and Refrigeration Contractor• 1'nn. 
2220 south Rill str-t 
LO• Angeles. California 90007 

near Henry: 

• 
• 

Thank you for your suggested -endmenta to my SB 272. 

J: l>elieve the best way to handle this would be to 
specifically exclude contract:ors, •• defined in the 
Busine•• and Profession• coa.. from the definition of 
•retail seller• in section 1755 (e). I will have 
1111Mtndl:lents drawn up to de this in the near future. 

Sincerely. 

AU'RBD B. SQIIG 

ABS/laj 
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AMENDED IN SENATE APRIL 6, 1970 

.AMENDED IN SENATE MARCH 17, 1970 

SENATE BILL No. 272 

Introduced by Senator Song 
(Coauthor: .Assemblyman Karabian) 

February· 2, 1970 

BDJ!:lUlZD TO COM:llITTEIC ON JUDIOI.ABY 

""-" act to add Tille 1.3 (commeMing witk 8••tion 1750) to 
Part 4 of Division 3 of the Civil Code, relating to con,umer 
goods transactions. 

The people of the Stat• of California do enact as folkiw,: 

1 SECTION 1. Title 1.3 (commencing with Section 1750) is 
2 added tc Part 4 of Division 3 of the Civil Code, tc read: 
3 
4 
5 
6 
1, 
8 
9 

10 
11' 
12 
13 
14 
15 
16 
17 
18 
19 

TITLE 1.3. CONSUMER WARRANTIES 

CHAPTER 1. CONSUMER w ARIIAN'l'Y PROTEOTION 

Article 1. General Provisions 

1750. This chapter may be •cited aa the "Song Consumer 
Warranty Protection Act." 

1751. Any waiver by the buyer of consumer goods of the 
provisions of this chapter, exc.ept as expressly provided in 
this chapter, shall be deemed contrary to public policy and 
shall be unenforceable and void. 

1752. If any provision of this chapter or the application 
thereof to any person or circumstance is held unconstitu­
tional, such invalidity shall not affect other provisions or ap. 
plieations of this chapter which can be given effect without 

LEGISLATIVE COUNSEL'S DIGEST 
SB 272, aa amended, Song (Jud.) .. Consumer goods transactions. 
Adds Title 1.3 (commencing with See. 1750), Pt. 4, Div. 3, Civ.C. 
Enacts "Song Consumer Warranty Protection Act." Establishes 

• obligations of manufacturers, distributors, and sellers of consumer 
·• ltlods, and rights of buyers thereof, with respect to particular trans­

actions. 
Vote-Majority; Appropriation-No; Fiscal Committee-No. 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 

. .: -~ 
the invalid provision or application, and to this end the'p 
visions of this chapter are severable. . . ; 

1753. The provisions of this ·chapter shall. not affect: 
rights and obligations of parties determined by reference:: 
the Commercial Code except that, where the provisions of 
Commercial Code conflict with the rights guaranteed to buye 
of consumer gooda under the provisions of this chapter 
provisions of this chapter shall prevail. '· .. 

Article 2. Definitions 

12 1755. As used, in this chapter: 
13 (a) " Consumer gooda" means any motor vehicle, macbin 
14 appliance, device, product!\ or commodity that is used · 
15 bought for use primarily fOr personal, family, or ho_usebol 
16 purposes. 
17 (b) 11 Buyer': or "retail buyer" means any individual w~ 
18 buys consumer goods from a person engaged in the busine 
19 of manufacturing, distributing, or selling· such goods at ret · 
20 As used in this subdivision, "person" means any individual 
21 partnership, corporation, association, or other legal enti · 
22 .which engages in any such business. . 
23 ;.Jf;'(C,),;.':~!>{!"'uf&etf!"e(' means any individual1 partnership 
24·0_::corporation, assoc1at1on, or other legal relat10nship whie 
25 ':,-'manufactures, assembles, produces, or gathers consumer goo . 
26 ·:_·, (d) · "_Distributor" means any individual, partnership, cor 
27 ,._ po?ation, association, or other legal relationship which stan 
28 .'!!~!:ween the manufacturer and the retail seller in purchas ' 
29 · •. consignments, or contracts for sale of consumer goods. 
30 (e) "Retail seller," "seller," or "retailer" means any indi. 
31 vidual, partnership, corp~ration, association, or other leg 
32 relationship which engages in the business of selling new goodi 
33 to retail buyers, but does not include any contractor subject t 
34 the provisions of Chapter 9 ( commencing with Section 7000 
35 of Division 3 of the Business and Professions Code . 
36 1756. As used in this chapter: 
37 (a) "Implied warranty of merchantability" or "imp' 
38 warranty that goods are merchantable" means that the con 
39 sumer goods meet each of the following: 
40 (1) Pass without objection in the trade under the contraa 
41 description. · . 
42 (2) Are fit for the ordinary purposes for which such goo 
43 are used. 
44 (3) Are free from defects of materials or workmanship. 
45 ( 4) Are adequately contained, packaged, and labeled. 
46 ( 5) Conform to the promises or affirmations of faet m 
47 on the container or label. 
48 (b) "Implied warranty of fitness" means that when th 
49 retailer, distributor, or manufacturer has reason to know an 
50 particular purpose for which the consumer goods are require . 
51 and further, that the buyer is relying on the skill and jn · 

n n () 
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ment of the seller to select and furnish suitable gooda, then 
there ia an implied warranty that the goods shall be fit for 
such purpose. . 

1757. As used in this chapter, a sale "as is" or "with all 
faults" means that the manufacturer, distributor, and retailer 
disclaim all implied warranties that would otherwise attach to 
the sale of consumer goods under the provisions of tbia chap­
ter. In the absence of any express warranties accompanying 
the sale, the buyer assumes the entire risk as to the quality and 
performance of the gooda purchased in a sale "as is" or "with 
all faults." 

Article 3. Sale Warranties 

1760. Every sale or consignment of consumer gooda by a 
manufacturer in this state shall be accompanied by an implied 
warranty that the goods are merchantable, except that no 
such implied warranty accompt'nies the sale of consumer 
goods that are sold on an "as is" or uwith all faults,, basis, 
provided the provisions of this chapter affecting ' 1 as is'' or 
"with all faults" sales are strictly complied with. 

4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 1761. Every sale or consignment of consumer goods in this 
22 state by a manufacturer who has reason to know at the time 
23 of the sale or consignment that the goods are required for a 
24 particular purpose and that the buyer is relying on· the manu-
25 facturer 's skill or judgment to select or furnish suitable gooda 
26 shall be accompanied by an implied warranty of fitness .. 
27 1762. Every sale or consignment of consumer goods in this 
28 state made through a retailer or distributor who has reason 
29 to know at the time of sale or consignment that the goods are 
30 required for a particular purpose and that the buyer is rely-
31 ing on the retailcr'a or distributor's skill or judgment to select 
32 or furnish suitable goods, shall, in lieu of the warranty of the 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

manufacturer under Section 1761, be accompanied by an im­
plied warranty that the goods are fit for that purpose. 

1763. No implied warranty of merchantability and, where 
applicable, no implied warranty of fitness shall be waived, 
except in the case of a sale of consumer goods on an "as is" 
or "with all faults" basis where the provisions of this chapter 
affecting "as is" or "with all faults" sales are strictly com­
plied with. 

N If d I(.,, "'th 1764. o sa e o consumer goo s on an as 1s or WI 

all faults" basis shall be effective to disclaim the implied war­
ranty of merchantability or, where applicable, the implied 
warranty of fitness, unless a conspicuous writing is attached 
to the goods which clearly informs the buyer, prior to. the 
sale in simple and concise language of each of the followmg: 

(~) The goods are being sold on an "as is" or "with all 
faults" basis. 

(b) The entire risk as to the quality and performance of 
the gooda is with the buyer. . 

() () () n () 
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1 ( c) Should the goods prove defective followmg their p' 
2 ch_ase, the buyer and not the manufacturer, distributor, or re 
3 taile! assumes _the entire cost of all necessary servicing •o 
4 repair. . 1, 

5 1765. Every sale of consumer goods on an "as is" or "wit.Ji 
6 all faults" basis made in compliance with the provisions ot 
7 this chapter shall constitute a waiver by the buyer of the ini 
8 plied warranty of merchantability and, where applicable ,i 
9 the implied warranty of fitness. ' .', 

10 1766. Nothing in this chapter shall affect the right of tii· 
11 man?fact?rer, distributor, or retailer to make additional war-
12 ranties with respect to ·consumer goods. However a manufao. 
13 turer, distributo~. or retailer, may not, by such additional' 
14 warranties, limit the application of or modify the warranti ·. 
15 guarante.ed by this chapter t\. the sale of consumer goods. ·· 
16 1767. Every manufacturer, distributor, or retailer lllaki~g 
17 additional warranties with respect to consumer goods shell 
18 express such additional warranties in clear and concise term& 
19 and clearly identify the party making such additional warran, 
20 ties. . 
21 1768. (a) Every manufacturer of consumer goods which 
22 are sold in this state and for which there exists a warranty·• 
23 either express or implied in law, shall maintain in this stat.J 
24 sufficient service and repair facilities to carry out the terms ol--
25 such warranties. ·· • 
2G (b) Where such service and repair facilities are maintained 
27 in this state and service or repair of the goods is necessary 
28 because they do not comply with the applicable warranties-
29 service and repair shall be commenced within a reasonable, 
30 time following receipt of the goods by the manufacturer or it.a 
31 representative in this state. Unless the buyer agrees in writin. 
32 to the contrary, the goods must be returned, at the mariuf 
33 turer 's e:,:pense, in merchantable condition within 30 days. · 
34 ( c) Should the manufacturer be unable to make such retu 
35 of merchantable goods, he shall either replace the goods o · 
36 reimburse the buyer in an amount equal to the purchase pri · 
37 paid by the buyer, less that amount directly attributable ·. 
38 use by the buyer prior to discovery of the defect. However, · 
39 no event shall such deduction from the purchase price be made 
40 for defective goods forwarded to the manufacturer or his re 
41 resentative in this state within 30 days of their purchase. 
42 1769. If the manufacturer fails to provide service and r 
43 pair facilities within this state as required in subdivision (a 
44 of Section 1768. the buyer may follow the course of actio' 
45 prescribed in either subdivision (a) or (b), below, as follows 
46 (a) Return the defective consumer goods to the retail selle 
47 thereof for replacem~nt, or for service or repair in accordanC_ 
48 · with the terms and conditions of the warranties. Such replac 
49 ment, service. or repair shall be at the option of the buyer. 
50 the retail seller is unable to replace the defective article wi_ 
51 merchantable goods or is unable tq service or repair the go 
52 in accordance with the terms and conditions of the warran 

u _ _j 

} 
a' ,, 
5· 
a· 
7, 
8 
9 

101 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
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the retail. seller shall reimburse the buyer in an amount eq..._i 
~ the purchaae price paid- by the buyer; less that amount 
directly attributable to 11Se by the buyer prior to discovery of 
the defect. However, in no event shall such deductions from the 
purchase price be made for defective goods returned to the 
retail seller within 30 days of their purchase. 

(b) Return the defective article to the nearest retail seller 
of like goods of the manufacturer for replacement, or for serv­
ice or· repair in accordance with the terms and conditions of 
the warranties. Such replacement, service, or repair shall be at 
the option of the retail seller. 

1770. Where an option is exercised in favor of service and 
repair under Section 1769, such service and repair must be 
commenced within ·a reasonable time, and, nnlesa the bnyer 
agrees in writing to the contrary, the goods mnst be returned 
in merchantable condition within 30 days. 

1771. Every manufacturer who fails to provide service and 
repair facilities within this state as required by thia chapter 
shall be liable as prescribed in this section to every retail seller 
of such manufacturer's goods who incurs obligations in giving 
effect to the warranties that accompany such manufacturer's 
consumer goods. The amount of such liability shall be deter­
mined as follows: 

(a) In the event of replacement, in an amount equal to the 
actual cost to the retail seller of the replaced goods, pins a 
reasonable handling charge. . 

(b) In the event of service and repair, in an amount equal 
to that which would be received by the retail seller for like 
service rendered to retail consumers :who are not entitled to 
warranty protection, including, where applicable, the cost of 
parts, servicing, labor, storage, overhead, and a reasonable 
profit. 

(c) In the event of reimbursement under subdivision (a) 
of Section 1769, in an amount equal to that reimbursed to the 
buyer, plus a reasonable handling charge. 

1772. If additional warranties are made by persona other 
than the manufacturer of the goods, the obligation of the 
person making such additional warranties shall be the same 
as that imposed on the manufacturer under Sections 1768 and 
1769. 

1773. Any buyer of consumer goods injured by a willful 
violation of the provisions of this chapter may bring an action 
for the recovery of damages. Judgment may be entered for 
three times the amount at which the actual damages are as-
sessed, plus reasonable attorney fees. . . 

177 4. Any retail seller of consumer goods IDJured by the 
willful or repeated violation of the provisions of this chapter 
may bring an action for the recovery of damage•. Judgment 
may be entered for three times the amount at which the actual 
damages are assessed plus reasonable attorney fees. 
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EDITORIAL • 
Aired• May 20, 1970 

Warnuty Guarant-4 by 1-

Goz:don Davi•, Vice Pre• id• nt 

State Senator Alfred song- inve• tig-ated g-uarantee• 
and -rrantie• here in Loa An9• l •• la• t fall. 

He found •ome manufacturer• l:>ack their product• 
with a -rranty a• good a• 901d. 

Be also found a lot of other• i •• ue -rrantie• and 
guarantee• that are no more than -rthlea• paper •••• • iaply 
91-ick• to help •all their product•• When buyar• try to • 
claim repair• or repla..-nta, they are met with the runaround• 
doul>le talk, extra charge• and atallin9 for months. · ' . . 

Aa a re•ult of thoae al:>ua•• , the aenator baa written 
a new law, c• ll• d the •song Warranjay con•-r Protection Act". 
It' • number i • SB 272. 

•In e •• anc• , SB 272 aaya that any product aold in 
califorrda -t 'be what it' • purported to 'be and do what it'a 
sold to do. '1'IMI law would •Jee the aanufacturer reaponaible. 

If the product didn't work, the manufacturer would 
have to fix it or return the buyer'• money within 30 daya. 
'1'h• law would alao protect the retailer from g-etting • tuck 
for malcing good on th• manufacturer'• -rranty. 

If th• manufacturer re:t!u•ad to malce good on the 
product a • repre •• nted, the law would Pllow the l:luyllr or re­
tailer to •ue the manufacturer for three time• the price of 
the product, plua all attorney f•••• and coat•• 

Good =-,anie• -uld have no .i,,orry. They alraady 
back their producta with integrity. ·IJut Song'• bill would 
wreak havoc with the cbiael• r • and •harp•hoot• r • who have 
looted c• lifornia '• marketplace for :v-• r•. 

'1'b• bill COIIH up for hearing tomorrow 'before the 
senate Bn• iJ:i• •• and Profe•• iona C.-ittee in Sacramento. 

JaPIIII believe• that Senator Son' • bill, SB 2'll2, 
would guarant• a that the pul>J.ic would 9• t whet it pay• for. 
That -· it a .good bill. If you'd J.ilce to add your aupport, 
contact the senate Buaineaa and Profaa• iona Ccalittee, 
Sacramento. 

000025 
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SE!aTOR ALFRED H. SONG 
State Capitol 
Sacramento, Califprnia 95814 

Contact: 
Phone: 

Richard Thomson 
(916), 445-3386 

FOR IMMEDIATE RELEASE 

-
April 28, 1970 

SENATOR SONG POLL FAVORS BETTER CONSUMER PROTECTION 

Sacramento -- Stronger consumer protection laws are favored 

overwhelmingly in a poll by Senator Alfred H. Song (D - Monterey Park) 

of residents of his 28th Senatorial District. 

Eighty-eight per cent of those responding in the poll, which 

was sent by mail to all registered voters, indicated the State should 

have an agency to receive and investigate complaints of fraud of un­

ethical business practices, and eighty-five per cent said the agency 

shoul~ ha~e the power. to file suit in court to force the seller to 

make good any injury to the buyer. 

Seventy per cent stated retail stores should be legally respon­

to carry out the terms of a manufacturer's warranty or guarantee. 

Song is chairman of the Senate Business and Professions Committee 

which held public hearings on warranties and consumer protection. He 

has introduced sixteen consumer billR this year. 

Ranking next to consumer protection, sixty-nine percent of those 

polled indicated they favor legislation to ban the sale of motor 

vehicles with_internal combustion engines, and seventy-one per cent 

said they would not object to paying $100. for a completely effective 

smog control device. 

"Our analysis of.the returns," Song said, "indicates that the 

majorities in these issues are equally large among both registered 

Democrats and registered Republicans," 

The poll showed that more than seventy-five per cent believe 

that the State should take some action. to hold down spiraling medical 
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• • 
c~sts, though there was no ~~nsensus on the method. Those responding 

were divided almost evenly between a system of voluntary price stan­

dards, compulsory price standards, and a state-operated health in­

surance plan. 

In the field of taxes, those polled supported a reduction in 

the local property tax by a two to one margin even at the cost of 

higher income and sales taxes. Withholding won a 55% to 36% approval. 

The voters were also asked about their choices for Governor 

and u. S. Senator in this year's election. For Governor the results 

were Reagan - 47%, Unruh - 21%, Yorty - 4%, and outer, not sure, or 

not voting 28". 

While fifty-three per cent of those responding were registered 

Democrats, Song pointed out that the poll was taken in January before 

the campaigns had begun. 

For U.S. Senator the results were Murphy - 30%, Brown - 17", 

. Tunney - 7%, and other, not sure, or not voting 46%. Rer.iarking on 

the difference between the support for Brown and Tunney, Song said 

that half of his district lay within ~.hat of Congressman George Brown,• 

Jr. and that the people there were "naturally enthusiastic about 

George." 

"What interests me," Song said, "is how much less support 

Murphy has than Reagan. Remember that the poll was taken before 

Murphy'• connection with the Technicolor Corporation was disclosed." 

s~ng said that more than ten thousand people, or roughly six 

per cent ,,f the registered voters in the 28th Senatorial District, 

had returned their questionnaire. 
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• 
SENATOR ALFRED H. SONG 
State Capitol 
Sacramento, California 95814 

Contact: 
Phone: 

Rich11-rd Thomson 
(916) 445-3386 

FOR IMMEDIATE RELEASE 

• 
May 22, 1970 

SONG COMMITTEE PASSES TOUGH CONSUMER BILLS 

Sacramento -- A package of bills which provide major new 

protections for consumers purchastng products with a warranty or 

guarantee has advanced an important step in the State Legislature. 

The measures, including SB 272 by Senator Alfred H. Song 

(D - Monterey Park), were given a "do pass" recommendation by the 

Senate Business and Professions Committee over vigorous opposition 

by the California Manufacturing Association. They now go to the 

full Senate for its approval. 

The Song bill would, for the first time, give effective 

assistance to the purchaser who attempts to enforce the terms of a 

warranty or guarantee. 

Under the Song legislation, the consumer who purchases de­

fective goods covered by a warranty has the legal right to have 

the goods repaired or replaced if he returns them to the retailer. 

The bill makes the manufacturer liable to the retailer for the full 

cost of servicing the warranty. 

Song, who is also chairman of the Business and Professions 

Committee, said: 

"This committee took a long, hard look at warranties last 

fall. 

"We found that some manufacturers back up their products with 

a warranty that is as good as gold. We also found that others 

issue warranties and guarantees that are no more than worthle&s 

paper primarily gimmicks to help sell their products. When 

buyers of products with bad warranties try to claim their repairs 

or replacements, they are met with a run-around treatmen~, double 
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.. • • Page Two 

talk, extra chai=ges, and stall tactics up to six months." 

Song said tha~ as a result of these abuses he and his coll­

eagues introduced the bills that the committee just passed. 

''Good companies will not have to worry," Song said, 11 for they 

already back up their products with integrity. These bills are 

aimed at the chislers and sharpshooters who have plagued Califor­

nia's marketplace for years. 11 

SB 272 provides that any product sold in California must be 

what it is purported to be and do what it is sold to do. The bill 

makes the manufacturer responsible if the produce does not work: it 

must be fixed or the buyer's money returned within 30 days. It also 

protects the retailer from getting stuck for the cost of making good 

en the manufacturer's warranty. If the manufacturer refuses to make 

good on the product as represented, the bill would allow the ·buyer 

or the retailer to sue the manufacturer for three times the cost of 

the product, plus all attorney fees. 

Song's co11U11ittee also passed his SB 436 which prevents manu­

facturers from disclaiming warranties unless they sell the goods on 

an "as is 11 basis. 

The committee voted out SB 921 b~• Senator Milton Marks (R -

San Francisco) which provides that consumers do not lose the benefit 

of their warranties just because tney fail to send a registration 

card back to the manufacturer. 

Also approved was SB 1351 by Senator Anthony Beilenson· (D -

Beverly Hills) which requires automobile manufacturers to reimburse 

dealers for the full cost of making warranty repairs thu• insuring 

that the dealers •will make warranty repairs. 

"My committee did its cluty today for all consumers," Song 

said. "I am very hopeful that the full Senate·will do likewise 

when these bills come before it during the next few weeks." 
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AMENDED IN SENATE MAY 25, 1970 

AMENDED IN ~ENATE APRIL 6, 1970 

AMENDED IN SENATE MA~CH 17, 1970 

J 

SENATE BILL No. 272 

4trodnced by Senator Bong 
(Coauthor: Assemblyman Karabian) 

February 2, 1970 

REFERRED TO COMMITTEE ON JUDICIARY 

An act to add Title 1.3 ( commencing with Secliofl 1750) to 
Part 4 of Division 3 of the Civil Code, relalmg lo --
goods transactions. · 

The people of the State of California do enact a, follow,: 

1 SECTION 1. Title 1.3 (commencing with Section 1750) is 
2 added to Part 4 of Division 3 of tbe Civil Code, to read: 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

TITLE 1.3. CONSUMER WARRANTIES 

CBll'TER 1. CONSUMER WARRANTY PROTECTION 

Article 1. General Promions 

1750. This chapter may be cited as the "Song Consnmer 
Warranty Protection Act." 

1751. Any waiver by the buyer of consumer goods of the 
provisions of this chapter, except as expressly provided in 
this chapter, shall be deemed contrary to public policy md 
shall be unenforceable and void. 

LEGISL.ATIVE COUNBIDL'S DIGEIBT 

SB 272, as amended, Song (Jud.). Consumer goods transactions. 
Adds Title 1.3 (commencing with Sec. 1750), Pt. 4, Div. 3, Civ.C. 
Enacts "Song Consumer Warranty Protection Act." Establishes 

obligntions of manufacturers. distributors, and sellers of consnmer 
goods, and rights of buyers thereof, with respect to particular trans,. 

·' ·actions. · 
· To become operatit·e February 1, 1971. 

Vote-3fajority; Appropriation-No; Fiscal Committee-No. 
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1752. If any provision of this chapter or the applicatJ 
thereof to any person or circumstance is held uneonsti 
tional, such invalidity shall not affect other provisions or & -
plications of this chapter which can be given effect witho· 
the invalid provision or application, and to this end the pi 
visions of this chapter are severable. 

1753. The provisions of this chapter shall not affect 
rights and obligations of parties determined by· referencer 
the Commercial Code except that, where the provisions of · 
Commercial Code conflict with the rights guaranteed to buy'· 
of consumer goods under the provisions of this chapter, tJi 
provisions of thiJ\ chapter shall prevail. 

Article 2. Definitions 
\ 

1755. As used in this chapter: ., 
(a) "Consumer goods" means any motor vehicle, machin~ 

appliance, device, product, or commodity that is used o 
bought for use primarily for personal, family, or househol 
purposes. · ·; 

(b) "Buyer" or "retail buyer" means any individual wh 
buys consumer goods from a person engaged in the busin ~ 
of manufacturing, distributing, or selling such goods at re · 
As used in this subdivision, H person" means any individ 
partnership, corporation, nssociution 1 or other legal enti 
which engages in any such business. .. 

(c) "Manufacturer" means any individual, partnershi 
corporation, association, or other legal relationship whi .. 
manufactures, assembles, produces, or gathers consumer goo 

(d) "Distributor" means any individual. partnership, cci 
poration, association, or other legal relationship which stan 
between the manufacturer and the retail seller in purch 
consignments, or contracts for sale of consumer goods. 

( e) 11 Retail seller,'' ''seller,'' or ''retailer'' means any in 
vidual, partnership, corporation, association, or other leg . 
relationship wliich engages in the business of selling new 
to retail buyers, but does not include any contractor subject . 
the provisions of Chapter 9 (commencing with Section 7000 
of Dh·ision 3 of the Business and Professions Code. : 

1756. As used in this chapter: . , 
(a) "Implied warranty of merchantability" or "impli; 

warranty that goods are merchantable" means that the co 
sumer goods meet each of the following: · 

(1) Pass without objection in the trade under the con 
description. 

(2) Are fit for the ordinary purposes for which such goo __ 
are used. 

(3) Are free from defects of materials or worlonanship. ·'· 
( 4) Are adequately contained. packaged, and labeled. :; 
( 5) Conform to the promises or affirmations of fact 

on the container or label. 

() () () 

-3- .SB 272 

1 \b) "Implied warranty of fitness" means that when the 
2 retailer, distributor, or manufacturer has reason to know.any 
3 particular purpose for which the consumer goods are reqmred, 
4 and further that the buyer is relY\Ilg on the skill and judg-
5 ment of th; seller to select and furnish suitable goods, then 
6 there is an implied warranty that the goods shall he fit for 
7 such purpose. . 
8 1757. As used in this chapter, a sale "as is" or "with all 
9 faults" means that the manufacturer, distributor, and retailer 

10 disclaim all implied warranties that would otherwiae attach to 
11 the sale of consumer goods under the provisions of this ehap-
12 ter. In the absence of any express warranties accompanying 
13 the sale, the buyer assumes the entire risk as to the quality and 
14 performance of the goods purchased in a sale "as is" or "with 
15 all faults." ' 
16 Article 3. Sale Warranties 
17 
18 
19 
20 
21 
22 
23 

1760. Every sale or consignment of consumer goods by a 
manufacturer .in this state shall be accompanied hy an implied 
warranty that the goods are merchantable, except that no 
such implied warranty accompanies the sale of consumer 
goods that are sold on an "as is" or "with all faults" basis, 
provided the provisions of this chapter affecting 11 as is'' or 

24 11 with all faults" sales are strictly complied "with. 
25 1761. Every sale or consignment of consumer goods in ~hi• 
26 state by n manufacturer who has reason to know a~ the time 
27 of the snle or consignment that the goods are required for a 
28 particular purpose and that the buyer is relY:ing oi:i the manu-
29 facturer's skill or judgment to select or furmsh smtahle goods 
30 shall be accompanied by an implied warranty of fitness. 
31 1762. Every sale or consignment of consumer goods in this 
32 state made through a retailer or distributor who has reason 
33 to know at the time of sale or consignment that the goods are 
34 required for a particular purpose and that the buyer is rely­

inrr on the retailer's or- distributor's skill or judgment to select 
or°furnish suitable goods, shall. in lieu of the w~rranty of ~e 
manufacturer under Section 1761, be accompanied hy an IDl• 
plied warranty that the goods are fit for tha~ purpose. 

35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

1763. No implied warranty of merchantability and, "'.here 
applicable no implied warranty of fitness shall be watved, 

' d " .,, except in the case of a sale of consumer !l?O s on •~ as 11 
or "with all faults" basis where the proVJS1ons of this chapter 
affecting "as is" or "with all faults" sales are strictly com-
plied with. . ,, " "th 

1764. No sale of consumer goods on an "as 18 or WI 
all faults" basis shall be effective to discla~ the imp!i~d 'W!lr• 
ranty of merchantability or, where apphcable, the IDlplied 
warranty of fitness, unless a conspicuous writing i~ attached 
to the goods which clearly informs the buyer, pnor to. the 
sale, in simple and concise language of each of the following: 
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(a) The goods are being sold on an "as is" or "with:._. 
faults" basis. · .: 

(b) Th~ en~ire risk as to the quality and performanc/ · 
the goods 18 with the buyer. · · •· 

( c) Should the goods prove defective followiug' their p. ··~ 
ch_ase, the buyer and n~t the manufacturer, distributor, or · 
tade7 assumes the entire cost of all necessary servicing 

O
: 

repair. · ~ 

1765.· Every sale of consumer goods on an ''as is'' or ''vri'{· 
·•": faults" basis made ,in compliance with the provisions i,' 
th~ chapter shall constitute a waiver by the buyer of the im 
plie~ wa_rranty of merchantability and, where applicable of 
the rmphed warranty of fitness. ' ,: 

1766. Nothing iii this chapter shall affect the right of the· 
man~act~rer, distributor, or. ,:.etailer to make additional war> 
ranties 'Ylt~ respect to consume{" goods. However, a manufaC. 
turer, d_1str1~u~or, or ret~iler, may not, by such additionai. · 
warranties, lrm1t the appbcation of or modify the warranties ':IE' 
guaranteed by this chapter to the sale of consumer goods. •., · 

1767. Every manufacturer, distributor or retailer making 
additional warranties with respect to co~sumer goods shall.· 
express such additional warranties in clear and concise terms··. 
a_nd clearly identify the party making such additional warran­
ties. -

1768. _{a) :mvery manufacturer of consumer goods which:· 
a~e sold m this state and for which there exists a warranty'. 
.e1thrr 1•xpr<'ss or implit•cl in J.iw. -.hall mni11tnin or cause to b;,· 
mailltai11cd in this state snffici\nt serYiee and re,pair facilities• 
to carry out the terms of snch warranties. .: 
. (b)_ Where such service and repair facilities are maintained: 
m this state and service or repair of the goods is necessary 
because they do not comply with the applicable warranties 
service and repair shall be commenced within a reasonabl~ 
time following receipt of the goods bv the manufacturer or its 
representative in this state. Unless th·e buyer agrees in writing._ 
to the contrary, the goods must be returned at the manufac-.: 
turees e::i:pense: in merc1umtablt> r.ondition within 30 davs. De­
lay caused by co11difio11s br11nnrl the control of the m~rmfac-·· 
ture~ or his rrprescntatfrcs .~l,nll .1uffue ft, extencl this JO.day 
rcqrm·ement. Where suclt delay arises, deliver11 .of merchant­
able good-' shall be made as soon as po,sible following termina­
tion of the condition oivillo rise to the delay. . • 

( c) Should the manufactnrer be unable to make such return 
of merchantable goods, he shall either replace the goods or· 
reimburse the buyer in nn amount equal to the purchase price 
paid by the buyer, less that amount directly attributable to '. 
use by the buyer prior to discovery of the defect. However, in , 
no event shall such deduction from the purchase price be made; 
for defective goods forwarded to the manufacturer or his rep­
resentative in this state within 30 days of their purchase. . 

_) _) j 
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I 1769. If the manufactnrer fails to provide service and re-
2 pair facilities within this state as required in subdivision (a) 
3 of Section 1768, the buyer may follow the course of action · 
4 prescribed in either subdivision (a) or (b), below, as follows: 
5 (a) Return the defective consumer goods to the retail seller 
6 thereof for replacement; or for service or repair in accordance 
7 with the terms and conditions of the warranties. Such replace­
s ment, service, or repair shall be at the option of the i,,,,.... 
9 retail seller. If the retail seller is unable to replace the defec-

10 tive article with merchantable goods or is unable to service or . 
11 repair the goods in accordance with the terms and conditions 
12 of the warranty, the retail seller shall reimburse the buyer in 
13 an amount equal to the purchase price paid by the buyer, less 
14 that amount directly attributable to use by the buye• prior to 
15 discovery of the defect. However, in no event shall such deduc-
16 tions from the purchase price be made for defective goods 
17 returned to the retail seller within 30 days of their purchase. 
18 (b) Return the defective article to fue ...,,._ ~ eelle 
19 any retaii seller, within this state, of like goods of the same 
20 manufacturer for replacement, or for service or repair in ac- ~~ 
21 cordance with the terms and conditions of the warranties. Such 
22 replacement, service, or repair shall be at the option of the 
23 retail seller. 
24 1770. Where an option is exercised in favor of service and 
25 repair under Section 1769, such service and repair- must be 
26 commenced within n reasonable time, nnd, unless the buyer 
27 agrees in writing to the contrary, the goods must be returned 
28 in merchantable condition within 30 days. Delay caused by 
29 conditions beyond the control of the manufacturer or his rep-
30 resenfativcs shall serve to extend this 30-day reqttireme11t. 
31 Where s11ch delay arises, delivery of merchantable goods shall 
32 be made as soon as possible following termination of th• con- · "-
33 dition 9ivi11g rise to the delay. · 
34 1771. Every manufacturer who fails to provide service and 
35 repair facilities within this state as required by this chapter 
36 shall be liable as prescribed in this section to every retail seller 
37 of such manufacturer's goods who incurs obligations in giving 
38 effect to the warranties that accompany such manufacturer's 
39 consumer goods. The amount of such liability shall be deter-
40 mined as follows: 
41 (a) In the event of replacement, in au amount equal to the 
42 actual cost to the retail seller of the replaced goods, plus a 
43 reasonable handling charge. 
44 (b) In the event of servic~ and repair, in ~n amount eq1;1al 
45 to that which would be received by the retail seller for like 
46 service rendered to retail consumers who are not entitled to 
47 warranty protection, including, where applicable, the cost of 
48 part.s, servicing, labor, storage, overhead, and a reasonable 
49 profit. · 
50 (c) In the event of reimbursement under ~ubdivision (a) 
51 of Section 1769 in an amount equal to that rellllbursed to the 
52 buyer, plus a re~sonable handling charge. 
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1 1772. If additional warranties are made by persona otli 
2 than the manufacturer of the goods, the obligation off 
3 person making such additional warranties shall be the · 
4 as that imposed on the manufacturer under Sectiona 1768 · · 
5 1769. . 
6 1773. Ariy buyer of consumer goods injured by a 
7 violation of the provisions of this chapter may bring an aeti · 
8 for the recovery of damages. Judgment may be entered f 
9 three times the amount at which the actual damages are ·, 

10 sessed, plus reasonable attorney fees. · .,:_' 
11 1774. .A:ny retail seller· of consumer goods injured by 
12 willful or repeate~ violaµon of the provisions of this chap 
13 may bring an act10n for the recovery of damages. Judgme · 
14 may be entered for three times the amount ~t which the ac · 
15 damages are assessed plus reasonable attorney fees. , •. 
16 SEO. 2: This act shall kcom• operative 01' l!'ebruary 
17 1971. 
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CZl:IJ 7U-Hd ALFRED H. SONG 
STATS SENATOII 

May 25, 1970 

Dear Friend: 

A few weeks ago you received my newsletter telling about 
the bills r introduced on warranties. This is a progress 
report on these bills. 

As the enclosed clipping frc.u the Sacramento Bee describes, 
my bills were passed by the Senate Business and Professions 
Committee over the vigorous -0ppo~ition of General Motors 
and the California Manufacturers Association. This Associ­
ation represents the giant corporations that make such 
products as refrigerators, radios, washing machines., and 
automobiles, and it and General Motors are very tough peo­
ple to have against you. 

My bills say that when you buy an appliance, an autanobile, 
or other product that is defective and is covered by a war­
ranty, you have the legal right to have it repaired or re­
placed if you return it to the retail seller. The bills 
protect the retailer by making the manufacturer liable to 
him for the full cost of servicing the warranty. 

The California Manufacturers Association says that these 
bills are unnecessary restrictions on big business. r say 
that they protect us from the shady operator and the, compa­
ny that wants to make promises it won't live up to. 

Moving my bills from the Business and Professions committee 
to the tull Senate is just the first step. r hope to be 
able to secure enough votes from my fellow Senators to pass 
them into the Assembly. After that, with such powerful 
forces in opposition, the way will be far from smooth. 

r promise, though, that r will do all that r can to pass 
these bills and have them signed into law. They would ben­
efit avery one of us consumers in California. 

~ 
ALFRED 

AHS/ls 
Enclosure 
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Pogo ,\4 THE SACRA.'\IE!\'TO REE Friday, May 22, 1070 

S<:w:itor ,1!.1.- .... 1 H. Sc:1g 
28th Sen~to~~~l D!·~lri ·+ 

Protection For Purchasers 

~ Measure Requiring Manufr:ctL,rers To Stand Behind Warranties Reaches State Senate Floor 
~ ' ' 

w 
c.n 

By J•m.s Dufur 

BIii• requiring manufat• 
turers to •land behind tne1r 
w .. rranllcs reached the Son­
ale tuduy. 

The bills w,•,·c •1>111-ovcd 
)'eRlerday aflern<•III by 1hr 
s,•nah• lluslnc•• uml Profcs­
s1uns Cnmmlllct•, 

Opposition WH \'oiccd by 
rcpr,iscntall\t.os or Gcnerul 
llotm·,. U1<• California Manu­
tuctUt•rs .\~sociutiun, UJe 

• 

California Aulomatic ~'ire.­
arms A8"oclallon and lhe 
California Council of Air 
(;ondltlonlng aud RofrlRera• 
{ion Contractors AsstK·iatlon 
al a com1nltte1• ht•nring. 

In man)· cases, Sen. ,\Itri 11 
II. Song, D·l,us ,\n~rft-,; 
('11u11ty, commilll•t• t·hairman 
and author or l11t~ mc1jor bill. 
SB 272, olf<•rcd lo mccl 
ubjl•cliun!I lhruuuh nmking 
minor 1:hanues In till' bills. 

But Stuart D. Will•o11 uf 

Dct1·oil, an allorney for GM, 
told Sung that even after 
making ,..,,eral amendments 
lo SB 272 - and some other 
hills - G&l will still be op­
JHJs<.><l. 

St•1111 !kCurthy, who hu• 
hl'l'll \\Ul'~illJ.: with Stm1.;'N or, 
l"icl' 111 drn£ling some or the 
ll•~1shitiu11, said SU 27:! 
would r<-quire numufau:lUl'rs 
tu !'luud bt1hi11d their \\ill'• 

r.111tit•s und, in tit1me ta:-.1.•~. 
t,, 1·1.•taiu fm:iliUL•s in Calirur• 

The Sacramento Bee 

{) 

Loa,lly owne4 onJ optrateil /or 113 1••t1 

iJ.l,i:-.;S McCLATCHY, fouf141r, •iilor, JH1-JB8J 
r.. Jr. McCLATCHY, tditor, pn:.idcnt, 1111-11,fl 

() 

VOL. 226-No. 37,015 
Friday, May 22, 1970 

() () () 

nla lo make repair,. his produd that lhl' con­
sumer Is buying it .. 11:s is·· or 
"'11'ith all faults:· 

o,·er some exemptions prm·. 
ided in SB 2i2. If there arc no facilil1es in 

the state, he said, repairs 
would ha,·e lo be assured 
wlthlu 30 days or the buyer 
mm,1 gt•t hh, money back, 
IL•ss n r1•d1wtion ror 1111' lmfo 
he has USl'li lhc product. 

Esrupt rlausr 
lM"urllw suid thul if a 

lllilllllfodui-t•r dO\':i IIOt \\ ,111t 
lo stund l11•hm1I a \\itrra111y. 
hl• must include a nulkl· on 

,\. E. Da\'is, a , ltl' rm·si­
dl·nl of the nmnufo,·turns 
as:--m·ialiun, \\as t·nru·l'rllt'd 
llmt such :.t "11r11111i.,: t·c,uld 
'"sc:in· 01wav" somt• nm,.um­
l'l'S an,J al~o 4,:11111,1 )JI"'" 1•11t 

Sllllll' n.•l.tlll'l'S irum :-111• l:111•.: 
thctr :-.iwlns "1111 :-udt pr•;ci­
Ul·ls. 

Song nott-d 1he le~i,;lalion 
st<.·ms fram rN:t-l!l ht·arrn~" 
bv lite tornmittN.• clilllt'l"li• 
illg ,il; failur:..• ur m:tr:Ul:Jt 
llll'rs and d";;lt·r, 1•> st:imt 
behind lhl'ir \'.arn.nlu•s. Jfr 
!-aid a maiur J,iul.1(•11\ Ill• 

, nh'nl ;.uh,m,1l>1i1•.;, :111ci ,,1.1 
~·nnunitlct- tnl•mi>l'r. S,. !,. 

.l;1mes E ,,·hl !11111!,•. 
ll-Oran:.:r (.,1;•1h·. JH"tl'. ,,J,.:t ., 
pu:-sonal 1·~.imph-. 

() 

He alsu \\a1' c.:onn·rn,-d 

\Vlll!lmnre snid his dough­
ier a student In the Uni\·er• 
slty of Southern California, 
tried to get a nelY aulomo• 
bile she pun·hasc-d in Or­
an~t• ruunty n•pnired by a 
deall'r near USC and, al 
first, was unsu,· ~ssrul. 

He i;aid lw 1d 10 inl~r-
n•ne 'and 3ddl'CI lhal om• rt.•a• 
sun Ill' b1 struni.:I~· b;H'king 
lhl' h.•,:bl;1lion 1s tlrnt a ton­
!-:Umer ~hould nol hnc lo he 
a prominent pl'rson nr altor-

() () 

ney to g~t a dealer to make 
repairs promised in a war­
ranty. 

OJhe: bills apprO\eJ b~· 
th~ rnmmiltrl'.' indudr SR 
9:?J, ~lark~. "lul'h \\IJUld n,,t 
require a t·1111:-.umer tr. rric1:! 
in a purchase nnt1C'C' to thr 
manuradm·l'r 1,1 ,:?am lh,· 
hrncm or a uarrant~·. fb 

long as lhl• t·1111!-Ullll'r ,~11 
pro,·1dc th•! d.ttl' of put· 
t·hasr. 

() () () 
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• SENATOR ALFRED H. SONG. 
State Capitol 
Sacrament~. California 95814 

Cm,tact: 
Phone: 

Richard Thomson 
(916') 445-3386 

FOR IMMEDIATE RELEASE 

• 
June 25, 1970 

STATE SENATE PASSES SONG WARRANTY BILL 

Sacramento -- A bill requiring manufacturers to stand 

behind their warranties passed the California State Senate 

today by a vote of 24 to 5. The bill, SB 272, was int~oduced 

by Senator Alfred H. Song (D - Monterey Park). 

One opponent, Se~ator Clark L. Bradley (R - San Jose) 

condemned the bill for "going too far" and "causing unnecessary 

inconvenience and hardship to mauufacturers". 

voting in favor of the bill were 15 Democrats and 9 Re­

publicans. Five Republicans opposed it. 

In his argument to his fellow Senators Sor~ said: 

"Virtually every special interest is represented in Sacra­

mento for the purpose of protectin~ itself but not the buying 

public. 

"We, .the elected representatives, are vested with the re­

sponsibility of protecting the public's interest. 

"The choice is really a simple one. I would choose to in­

convenience the manufacturer rather than the consumer, if such a 

choice is to be made. 

"There are no laws in California specifically designec.l to 

protect the consumer. This bill is a step in the right direction". 
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• • Page Two 

The bill now goes to the Assembly where, according to Song, 

it will probably be assigned to the Assembly Committee on Commerce 

and Public Utilities. Song said that he foresaw difficulties in 

winning the committee's approval. 

"The bill is strongly opposed by the California Manufacturers 

Association", Song said. 

SB 272 provides that any product sold in California must be 

what it is purported to be and·do what it is sold to do. The bill 

makes the manufacturer responsible if the product does not worki 

it must be fixed or the buyer's money returned within 30 days. It 

also protects the retailer from getting stuck for the cost of mak­

ing good on the manufacturer's warranty. If the manufacturer re­

fuses to make good on the product as represented, the bill would 

allow the buyer or the retailer to sue the manufacturer for three 

times the cost of the product, plus attorney fees. 

The bill is based on public testimony given before the Senate 

Business and Professions Committee, of which Song is chairman, 

during the committee's hearings on warranties last fall. 

1111 II 11111111 ## 
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'· 12 --~ ~naldt Thurs.,June25, 1970 

Senate Passes 
Warranty Bill 

s.ar-1io eoD111111er &0CM'- memdrtur-
A comprebensiva 'con- .... incJmffnC cmmabrl, to 

sumer warranty protection baft Callfonda nplar fac:111. 
act, fl rs t in Cilllfomla's U. to :mallltalD eoodl lllllli· 
history, cleared the Smate here, . 
yesterday deaplte a dalm 'l'llat pnmacin - Ill far 
it woilld lmpoae a 'fantu. IIMted oppnefflon ,_Saa­
tic degree of burdm" on tor Clark L. BradleJ (RIP­
manufacturers. . SU J-l. wbo uid It waald 

B:, a %4-5 vat., tbe s-te put "a !•nlntlic 1elNe of 
approved tbe "Baal c~a. - burden" cm Jlllll!llfadlm', 
er Warrant.:, Prolectinn Act," upeciall:, tbaN out.of«ate. 
wiuch nuld nqulre that all Sari rupaded that bad 
- podl aold ID call- been •-lderM bJt:11 Senate 
fanlia ~ palaellidb:, an Im- B UI In .. I and Plafealiml 
piled warnatJ or elle that Committee wllieh lie heads, 

-· the ulll be apeclfied u "with during its leqtby ltud:, of 
faulla." · warranties. 

Senalal' Alfred Soq Dem• "It WU the detmmlnation 
Montere:, Part, the blD'1 au-· of our commitlae that tbe 
thor, termed it a "fint step manufacbuae. would be Illa 
in the right direction" to- better podtlon to be incon­
ward prolect!Dg consumers venlenced, If I may 1111! that 
againlt the practice or mak- term." Song said. 
Ing sale warranties "little The measure wu •ent to 
more than sale& gimmicks." , the Assembly. 

1 
The measure would require I 411Hi•...r Prw, 
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Ml&. TON MAll"'S 
v1ca CMAIIHUlH • • A,..1"111:D E. ALQUIST 

ANTHD""T C 110:ILCNS.C._ 

0.0IIDON COLOONt 

WILLIAM E. Ct'IOM9~ 

ALAN $HOIIT 

<!Ialifornia j.4egislaturc 
LAWlll:flCE f. WALSH 

.JAMC5 E. WHe.TMC.,tC 

Si.rna:tr (!lnnuntttrr 
Otl 

fiusiltt.a.a anh Jrnf.r.a.aiDtul 
ALFRED H. SONG 

CHAIRMAN 

ME M 0 

TO : ALFRED H. SONG 

FROM: JIM CATHCART 

UA'l'J::: JULY 6, 19"/0 

Re: SB 920 

SB 920 was first heard on May 22, 1970. The bill was 
on file to be heard every week since that time. On 
July 2, 1970, the author submitted essentially a new 
bill. The bill is agai~ placed on file to be heard 
July 9. 

Attacbcd is a memo tC' the Committee Chairman dated 
May l!;, 1970, from the President pro Terr.pore. 

Also attached is a copy of the Committee Rules. You 
might be interested in the following rules: 

Rule #6 states that "A majority vote of the 
Committee shall be required to table a bill, 
remove it from the table and reconsider a vote 
on the bill." 

JAMl!"S A C,t.T"CAIIT 
COll•VLTAHT 

VICKI BIAIITAF. 
SF.C::IUITA•• 

RClfl• :lo•• 
~ ...... .z.- ..... ,,, 

GACRAMENTO 9~0" 
•• ,., •·5•3•:.,!I 

Rule #12 provides that "Any bill laid on the table 
shall not. Le removed at. a subsequent meet.inq unless 
one (1) day's notice of intention to remove.the 
same from t.he table shall have been first given to 
the Committee and the author of the bill." 

Rule tl4 provides that "l,ny mensurc that has been 
printed in the file for three (3) consecutive 
meeting date~ and has not presented by the author 
or his authorized representative, ehall be auto-. 
matically dropped from the file and considered 
tabled." 
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• 
Srnau C!tnmmittrr 
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James A. Cathcart 
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SB 920 (Marks) concerning 

·· ·Proposed Warranty Legislation 

• 

SB 272 (Song) 

Disclosure Provisions for 
express warranties 

Prohibition against disclaiming 
implied warranty, merchantability, 
and "fitness of use" 

Enforcement of warranty offer 
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compliance of warranty by 
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AMENDED IN ASSEMBLY JULY 16, 1970 

AMENDED IN SENATE MAY 25, 1970 
'.... . . 

AMENDED IN SENATE APRIL 6, 1970 

AMENDED IN SENATE MARCH 17, 1970 

SEN.ATE BILL No. 272 

Introduced by Senator Song 
(Coauthor: Assemblyman Karabian) 

February 2, 1970 

REFERRED TO COMMITTEE ON JUDIOIA.RY 

An acl lo add Title 1.3 (commencing willr. Seclion 1'150) to 
Part 4 of Division 9 of tlr.e Civil Cods, relating to COAllolmer 
good. tramactiom. 

Tke peopl• of the State of.California do enact as follo1D1: 

l SECTION 1. Title 1.3 (commencing with Section 1750) ia 
2 added lo Part 4 of Division 3 of the Civil Code, to read: 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

TITLE 1.3. CONSUMER WARRANTIES 

Cllil"l'E& 1. CoNBU!ilB W ARIUNTY PROTECTION 

Article 1. General Proviaiona 

1750. Thia chapter may be cited as the "Song Conaumer 
Warranty Protection Act." 

1751. Any waiver by the buyer of consumer goods of the 
proviaiona of tbia chapter, except as expressly provided in 

LEGISLATIVE .COUNSEL'S DIGEST 
SB 272, as amended, Song (Jud.). Consumer goods transactiona. 
Adds Title 1.3 (commencing with Sec. 1750), Pt. 4, Div. 3, Civ.C. 
Enacts "Song Consumer Warranty Protection Act." Establishes 

obligations of manufacturers, distributors, and sellers of conaumer 
goods, and rights of buyers thereof, with respect to particular trana­
actions. 

'I'& e.....,.. •l'"""m e Fel!•a••l · 
Makes act applicable only to consumer goods sold on or after Marc1' 

1, 1971. 
V ate-Majority; Appropriation-No; Fiscal Committee-No. 
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this chapter, shall be deemed contrary to public policy·.,~t 
shall be unenforceable and void. · · 

1752. If any provision of this chapter or the applicatiin: 
thereof to any person or circumstance· is held unconstitU: 
ti~nal? such inv~lidity shall n?t affect othe~ provisions ?r aJi, 
phcahons of th!S chapter which can be given effect without 
t~e. invalid l!rovision or application, and to this end the pr,i.; 
visions of th!S chapter are severable, · · ~, 

1753. The provisions of this chapter shall not affect the 
rights and o~ligationa of parties determined by reference to 
the Comn:ierc,al Code e:s:cep~ that, "'.here the provisions of the· 
Commercial Code confilct with the rights guaranteed to buyeri · 
of consumer gooda under the provisions of this chapter the 
provisions of this chapter sha~ prevail. ' _ ._;' 

Article 2. Definitions · ., 

1755. Aa used in this chapter: 
(a) "Consumer goodsJJ means any motor vehicle. machine·· 

~1ppliance, a-e¥iee; ~isElaet. e¥ ee1mRe6ity- or lt"ke prOduct thai·~ 
1s used or bought for use primarily for personal, family, ofu 
household ptll'po~es. ;, 

(b) "Buyer" or "retail buyer" means any individual whO 
buys consumer goods from a person engaged in the business 
of manufacturing, distributing, or sellino such goods at reta.il.­
As used in this subdivision, 11 person 11 ;eans any individual · 
partnership, corporation, association, or other leaal enti ' 
which engages in any such business. = · :· · 

(c) "~[anufac~e(' means any individual, partnership; 
eorporabon, assocmbon, or other legal relationship which 
m,inufactures. assembles, produces, or gathers consumer goods. .. 

(d) "Distributor" means any individual partnership cor:·· 
poration, association, or other legal relation~hip which siands 
bet.ween the manufachlrer and the retail seller in purchases; 
1~onsignments, or contracts for sale of consumer goods. .~ 

(e) "Retail seller," useller," or uretailer" means any indi. 
vidual, partnership, corporation, association, or other legal 
relationship which engages in the business of selling ne,v goods 
to retail buyers-, !,m tl<,ee fl91> Htelttt\e - eef!t••ete, ~,· 
t& tlte I'•• ,isio,;s &l' Ck&jlte• 0 (ee,nmeReing with ~­
+OOot &l' ~- 3 &l' the Buain••• aB<I P1efeeeief!.• G&!le,, . 

1756. Aa used in this chapter: 
(a) "Implied warranty of merchantability" or "implied• 

warranty that goods are merchantable" means that the con­
sumer gooda meet each of the following: ,. 

(1) Pass without objection in the trade under the contract· 
description. ·: 

( 2) Are fit for the ordinary purposes for which such goods' 
are used. 

(3) Are free from dP.feets of materials or workmanship. 
( 4) Are adequately contained, packaged, and labeled. 

() n () 
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1 (5) Conform to the promises or affirmations of fact made 
2 on the container or label. . : 
3 (b) "Implied warranty of fitness" means that when the 
4 retailer, distributor, or manufacturer has reason to know any 
5 particular purpose for which the consumer gooda are required, 
6 and further, that the buyer is relying on the skill and judg- · 
7 ment of the seller to select and furnish suitable goods, then 
.e there is an implied warranty that the gooda shall be fit° for 
9 such purpose. 

10 1757. ( a) "E:i;press warranty» m,ans that tho com1'mor 
11 goods: .. 
12- (1) Conform to any affirmation of fact or promise made re-
13 lating to such' good,, 
14 (2) 111 the event of any description, that the goods ~all COfl• 
15 for,n to such description. 
16 (3) 111 the e"r.nt of any sample or model, that the whole of 
17 the goods shall conform to such sample or model. 
18 (b) It is not necessary to the creation of an express war-
19 ranty that formal words such as ·''warrant'' or ''guarantee'' 
20 be Med or that a specific intention to make a warranty be 
21 present, but a·n affirmation merely of the value of the goods or 
22 a statement purporting to be ·merely an opinion or commenda.--
23 tion of the goods docs not create a warranty. 
24 ( c) Statrments or repre.sf.nln.tions s1tch as e:cpression., of 
25 general pol-icy co11cc1·ning customer satisfaction which are not 
26 subject to any li111itation do nr,t create an express wa.rrant.y. 
27 ~ 
28 1758 . .As used in this chapter, a sale "as is" or "with all 
29 faults" means that the manufacblrer, distributor, and retailer 
30 disclaim all implied warranties that would otherwise attach to 
31 the sale of consumer goods under the provisions of this chap-
32 leP: ±ft tlte !lti!lt!i\ee &l' &ft!' """"""" WilPPentiea ••••"'fl""yinl!' 
33 the Bftle. tlte ~r &9tian,es the ~ .,;al, ea t<> the~ IIDft 

· • _.,_ I :a • __ ,~ " • " u-: .. i. 34 flCdBPfflOHee &! f-k.e. ~ ynu•e }8:!!e.£-t m a ttttte ~ Hr- 6P ~ 
35 8" fffi>lla." ter. 
36 
37 Article 3. Sale Warranties 
38 
39 1760. ~ Unless disclaimed -in the manner prescribed by 
40 this chavter, euery Ra.le or consignment of consumer goods by a 
41 manufacturer in this state shall be accompanied by an implied 
42 warranty that the goods are merchantable, ~ ~ ne 
43 9-Neh ~ WRPPaat:.- oeeampaBies tBe eale el eaftsUMeP . 

6ft5 Ni-&f B:Pe aelfl. 6ft &ft .!!es -ig:! 6P !!with an ~ ~. 44 
gs · . . -• "·'- I " 1· " • " 45 flPo:r.·ulcEl Hie f':Pe•ns1eas c-r tttTtt e 1a13~e1• anee i»g ,15 -1&- ff 

46 "with &!l fffillle!! seles fH'8 ~- e8fl\J!liell w#h,. , 
47 1761. Every sale or consignment of consumer goods in this 
48 •state by a manufacturer who has reason to know at the time 
49. of the sale or consignment that the goods are required for a 
50 particular purpose and that the buyer is rely_ing o'!- the mann-
51 facturer's skill or judgment to select or furmsh smtable goods 
;2 shall be. accompanied by an implied warranty of fitness. 

() () ' () 
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1762. · Every sale or consignment of consumer goods ~)~ 
state made through a retailer or distributor who has reaso 
to ~ow at the time_ of sale or consignment that the goods are 
~•quired for a particular. purpose and that the buyer is re( 
mg on ~he ref:ailer 's or distributor's skill or judgment to seleC 
or furmsh suitable goods,, shall, in lieu of the warranty of th' 
m'."'ufacturer under Sect10n 1761, be accompanied by an iiii 
phed warranty that the goods are fit for that purpose · ···"' 

17!J3. No implie~ warranty of merchantability and,' wher 
applicable, no nnplied warranty of fitnesa ahall be waived' 
except in the case of a sale of consumer roods on an u as is' 
or "with all faults:' basii where the provisions of this chaptei­
a~ectin, "as is" or uwith all fault.a" sales are strictly com~1 

.phed with. / 
1764. (a) No sale of consu)..er goods on an "as is" or "wi·, 

all faults"" basis shall -~e effective to disclaim the implied war-· 
ranty of merch"!'tab1lity or, where applicable, the implied 
warranty of fttn~ss, nnlesa a. conspicuous writing is attached 
lo th~ g?ods which cle~rly mforms the buyer, prior to the· 
sale, m simple and conmse language of each of the followinga -w- '• 

(1) The goods are being sold on an "us isn or "with all 
faults" basis. · ·· · 

fl>t . 
(2) The entire risk as to the qunlih· and performance o'. 

the goods is with the buyer. • 
w 
( 3) Should the goods prove defective following their pui­

chase, the buyer and not the manufacturer distributor or re-' 
taile! assumes the entire cost of all nec.;...ry servi~ing ~-
repmr. . 

(!J) ln tlie. tcl'ent of sale of co11:mmer goods by means of ii 
mml tJrder catalog, tlie cafaloy offering Ruel,, (JfJOds shall cun-·· 
fai11 f/Jc rrqrtir(!d writing ns tn well item sd offered in lieu of 
the requirement of notification p1ior to the sale. 

1765. Every sale of consumer goods on an ''as is'' or ''with 
all faults" basis made in compliance with the provisions of' 
th!s chapter shall constitute a waiver by the buyer of the int-. 
phed warranty of merchantability and, where applicable of:. 
the implied warranty of fitness. ' . , 

1766. ( a) Nothing in this chapter shall affect the right o 
the manufacturer, distributor, or retailer to make · · 
express warranties with respect to consumer goods. However:, 
a manufacturer, distributor, or retailer, mnY not. by such ad­
ditienel (!Xpress warranties. limit the applicAtion of o!" modiff· 
the implied warranties guaranteed by this chapter to the sal. · 
of consumer goods. ,. 

· (b) For p1Jrposes of this chapter, implied warranties may b • 
limited in duration to the duration fJf an express wan-anty o 
reasonable duration, if such limitation is set forth ;,. clear and 
unmistakable language and prominently displayed on the fac. 
of the warranty. 
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· 1767. Every manufacturer, distributor, or retailer making·. 
oodi.tieftftt express· warranties with respect to consumer goods 
shall ~ 8Ueft nelElitieBol: make., such warranties in clear 
and concise terms and clearly identify the·party making such 
atWi-tieft&l express warranties. . · - :;.::.;-:._:-

1768. (a) Every manufacturer of consumer good.a which .,._·. 
are sold in this state. and for which there exists & we:rre!K3:,·· \··,?-=:.':..,·~,~.:.· 
eHheP ""'lli'e!l6 6P imjlUed ift lttW; el!&ll an express warranty 
shall: (1) maintain or cause to be maintained in this state suf. 
ficient service and repair facilities to carry out the terms of 
such warranties, or (2) be subject to lhe provuion• of Sectio,, 
1771. 

(b} Where such service and repair facilities are maintained 
in this state and service or repair of the goods is' necessary 
because they do not comply with the applicable warranties, 
service and repair.· shall be commenced within a reasonable 
time following receipt of the goods by the manufacturer or its 
representative in this state. Unless the buyer agrees in writing 
to the contrary, the goods must be returned, at tbe manufac-., . 
turer 's expense, in merchantable condition within 30 days. De•/· 
lay caused by conditions beyond the control of the manufac- , 
lurer or his representatives shall serve to extend this 30-day 
requirement. Where such delay arises, delivery of merchant• 
able goods shall be made as soon as possible following termina­
tion of the condition giving rise to the delay. 

(c} Should the manufacturer be unable to make such return 
of merchantable goods, he shall either replace the goods or 
reimburse the buyer in an amount equsl to the purchase price 
paid by the buyer, Jesa that amount directly attributable ~ 
use by the buyer prior to discovery of the defect. Hewever, m_:. 
"" -,,t eltall A1'!eil <ledHetia" H'&lft ¼he l''"el1ase jH'iee be m"'1e · 
fl>l' tlefeeti-Ye geetls fo,,.,a,de,! t<> the "'"""f"e,.,.e, 6P ffi!! POI'" 
¥eeett~ntive ¼ft tfi4e state with+tt 3Q Elnys &f t-keHI 1nu du1:se. • 

1769. If. the manufacturer fells ~ does not provide service 
and repair facilities within this state ft8 requH'eEl m purmafl.t 
to subdivision (a} of Section 1768, the buyer may follow the· 
course of action prescribed in either subdivision (a) or (b}, 
below, ns follows : 

(a) Return the defective consumer goods to tl1e retail seller 
thereof for replacement, or for service or repair in aecordamle 
with the terms and conditions of the WRPP&Btiiea s:r:pru1 toar­
ranty . Such replacement, service, or repair shall be ~t tl;le 
option of the retail seller. If the retail seller is unable ~o re­
.place the defective ar~icle with m~rchantable goo?" or ts Jll1· 
able to serYice or repair the goods m accordance with the terms 
and conditions of the warranty, the retail seller shall reim­
burse the buyer in an amount equal to the purchase price paid 
by the buyer, less that amount directly attributable to ll!'" by 
the buyer prior to discovery of the defect. Hswe¥eF, m -
O¥OHt s!,aD s..elt dedae!ieBB ffOffl *• jla•el>ose jH'iee be mtlf1e 
fl>l' ae~eefr;e ge<>ds retame<l t<> the i'Ot&tt oelleF witltift 3ll <la,... 
eJ' thei¥ jlHrelm•e. 
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{b) R~turn the defective article to any retail ·seller,''wi.th 
this state, of like goods of the same manufacturer for replao 
ment, or for service or ·repair .in accordance with the te -~ 
and conditions of the N&PP..,tiea express warranty . Such ,i, 
placement, service, or repair shall be at the option of the re · 
seller, :. 

1770. Where an· option is exercised in favor of service an 
repair under. Section 1769, such service and repair must. 
commenced within ·a reasonable time, and, unless the bnye 
agrees in writing to the contrary, the goods must be return·· 
in merchantable condition within 30 days. Delay caused b . 
conditions beyonq the control of the manufacturer or his re · 
resentatives shall serve to extend this 30-day requireme11 
Where such delay arises, d;livery of merchantable goods sh 
be made as soon as poasibli!,.following termination of the con 
dition giving rise to the delay. · ·:.' 

1771. Every manufacturer who fails to provide service aJi · 
repair facilities 'within this state ftff Pe.qai,ed J,y tl,ie .. 
pursuant to subdivision ( a) of Section 1768 shall be liable 
prescribed in this section to every retail seller of such manu 
fncturer 's goods who incurs obligations in giving effect to th. 
express wnrranties that accompany such manufacturer's con 
sumer goods. The amount of such liability shall be determin · 
as follows: 

(a) In the event of replacement, in an amount equal to th 
actual cost to the retail seller _of the replaced goods, plus . 
reasonable handling charge. ' 

(b) In the event of service and repair, in an amount eq 
to that which would be received by the retail seller for · 
service rendered to retail consumers who are not entitled 
warranty protection, including, where applicable, the cost· o 
parts, servicing, labor, storage, overhead, and a reasonabl. 
profit. 

(c) In the event of reimbursement under subdivision (a 
of Section 1769, in an amount equal to that reimbursed to th, 
buyer. plus a reasonable handling charge. . . 

1772. If aa,m;onol express warranties are made by pe 
sons other than the manufacturer of the goons. the obligatio 
of the person making such additional warranties shall be th 
same as that imposed on the manufacturer under Sectio · 
1768 and 1769. 

1773. Any buyer of consumer goods injured by a wi • . 
violation of the provisions of this chapter may bring an acti 
for the recovery of damages. Judgment may be entered f 
three times the amount at which the actual damages are 
sessed. plus reasonable attorney fees. ·. 

1774. Any retail seller of consumer goods injured by tli 
willful or repeated violation of the provisions of this chap .. 
may bring an action for the recovery of . damages. J udgm ... 
may be entered for three times the amount at which the actu_ 
damages are assessed plus reasonable attorney fees. ·. 

() n () 
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1 1775. · The lriplt damages provisions i,i Section 1773 anci · · 
2 Section 1774 shall not apply -lo class actions. . · 
3 1776. The pro1Jisio11s of this chanter shal~nol apply to any 
4 cu/eel in consumer goods caused by the unauthorized or 1in-
5 reasonable us• of the good, following sale. . . 
6 1777. Nothing in this chapter shall be construed to prevtnl 
7 the sale of a ,ervice contract to the buyer in addition to or in_ 
8 lieu of an express warranty if such contract fully and con-" 
9 spicuou.sly disclo,es in simplB and readily understood languag• 

10 th• t,nn., an,f conditions. . 
11 SEC. 2. . This act shall eeeeme •l'eP&tbe &B }leh•ullf'f only 
12 apply to consumer goods sold on or after March 1, 1971. 

0 

() () n () () 
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AMENDED IN ASSEMBLY JULY 30, 1970 

AMENDED IN ASSEMBLY JULY 16, 1970 

AMENDED IN SENATE MAY 25, 1970 

AMENDED IN SENATE APR.IL 6, 1970 

AMENDED IN SENATE MARCH 17, 1970 

SENATE BILL No. 272 

Introduced by Senator Bong 
(Coauthor: Assemblyman Karabian) 

Febrnary 2, 1970 

REFERRED TO· COMMITTEE ON JUDICIARY 

"'-" act to add Titu 1.3 (comm•ncing witk Ssctitm.1'150) to 
Part 4 of Division 3 of th• Civil Cod,,, r•lating to camu111.,. 
gooru transactions. 

Tke people of the State of California do enact a, follows: 

1 SECTION 1. Title 1.3 (commencing with Section 1750) ia 
2 added to Part 4 of Division 3 of the Civil Code, !O read: 
3 
4 TITLE 1.3. CONSUMER WARRANTIES 
5 
6 CHAPTZB 1. CoNsullE!t W ARBANTY PBOTECTION 
7 
8 Article 1. General Provisions 
9 

10 1750. Thia ehapter may be cited as the "Song Consumer 
11 Warranty Protection Act." 
12 1751. Any waiver by the buyer of consumer goods of the 
13 pro~iona of thia chapter, except as expressly provided in 

LIDGISLATIVII OOUNSIIL'S DIGIIST 
SB 272, as amended, Song (Jud.). Consumer goods transactions. 
.Adds Title 1.3 (commencing with Sec. 1750), Pt. 4, Div. 3, Civ.C. 
Enacts "Song Consumer Warranty Protection Act." Establiahea 

obligations of manufacturers, · distributors, and sellers of consumer 
goods, and rights of buyers thereof, with respect to particular trans­
actions. 

:Makes net applicable only to consumer goods sold on or after March 
I, !Di'l, 

Vot&--Majority; Appropriation-No; Fiscal Committe&--No. 

.l 
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this chapter, shall be deemed contrary to public policy ai, 
shall be unenforceable and void. · .i 

1752. If any provision of this chapter or the applicatfo 
thereof . to any person or . circumstance is held uneonsti ·~ 
tional, such invalidity shall not affect other provisions or a 
plications of this chapter which can be given effect withou 
the invalid provision or application, and to this end the pr·· 
visions of this chapter are severable. •c' 

1753. The provisions of this chapter shall not affect th 
rights and o~ligationa of parties determined by reference·· 
the Commercial Code ucept that, where the provisions of · 
Commercial Code conflict with the rights guaranteed to buyeril 
of consumer goodl tlllder the provisions of this chapter the 
provisions of this chapter shall prevail. ' ·~ 

Article } Definitions ' 

1755. As used in this chapter: 
(a) "Consumer goods" means any motor vehicle machine 

app\iance, or like produ~t that is used or bought f~r use pri'. 
marily for personal, family, or household purposes. ·• 

(b) "Buyer" or "retail buyer" means any individual wh~ 
buys consumer goods from a person engaged in the businea 
of manufacturing, distributing, or selling such goods at re · 

, As used in this subdivision, ''person'' means any individ~ 
partnership, corporation, association, or other legal entity: 

27 which engages in any such business. . : 
28 (c) "!'[anufac~e~" means any individual, partnership-
29 corporation, assoc1&tton, or other legal relationship which. 
30 manufactures, assembles, produces, or gathers consumer goods. 
31 (d) "Distributor" means any individual, partnership cor-, 
32 poration, association, or other legal relationship which stands 
33 between the manufacturer and the retail seller in purchases· 
34 consignments, or contracts for sale of consumer goods. .' 
35 (e) "Retail seller," "seller," or "retailer" means any indi'!' 
36 vidual, partnership, corporation, association, or other legal 
37 relationship which engages in the business of selling new goods 
38 to retail buyers. 
39 1756. As used in this chapter: 
40 (a) "Implied warranty of merchantability" or "implied 
41 warranty that goods are merchantable" means that the con-
42 sumer goods meet each of the following: .. 
43 (1) Pass without objection in the trade under the contrac 
44 description. , 
45 (2) Are fit for the ordinary purposes for which such goocli· 
46 are used. _. 
47 (3) Are free from defects of materials or workmanship. . . 
48 ( 4) Are adequately contained, packaged, and labeled. : 
49 ( 5) Conform to the promises or affirmations of fact made. 
50 on the container or label. · 

n n () () 
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1 (b) "Implied warranty of fitness" means that when the 
2 retailer, distributor, or manufacturer bas reason to lmow_any 
3 particular purpose for which the co'?"""'er goods _are req~,red, 
4 and further, that the buyer is relymg on the skill and Judg-
5 ment of the seller to select and furnish suitable goods, then 
6 there is an implied warranty t~at the goods shall be fit for 
7 such purpose. 
8 rn fa-}! UE!Epreae W'8:PPB:B:ty" meaM ~ the eeBB\itB.eP 

9 ~ ·. • --~-
10 ~) Genfe•m M> ey &ffipm~ien e€ E>eli"" !lfe•"'"e ma= !.'e-

ll l&tfflgM>l!liel>gee<I&. • · 
12 -8!t i.. the ~ e€ any ae"""tie11, tl!&I; the ge9ft!I ""6H 
13 eoBlorm te 81:leB desePiptie:e. 
u -(-3,-
15 1757. (a) "E:,;press warranty" means: 
16 (1) A statement arising.out of a sale to the consume,: of. a 
1i consumer good purmant to which the manu~act·•!rer, d,st.'"!b-
18 utor or retailer undertakes to preserye or ma,nta,n the ut,!.ty 
19 or p~rformance of the consumer good or provide· compensation 
20 if there is a failure in utility or performance; or 
21 (2) In the event of any sample or model, that the whole of 
22 the goods llftftll eeefo•m conforms to such sample or model. 
2:1 (b) It is not necessary to the creation of an express war-

d h " t" 1
" tee" 2-1: ranty that .formal wor s sue as warran or guaran 

:2:5 be used or .that a specific intention to make a warranty be 
:2:6 present, but an affirmation merely of the v~l1;1e of the goods or 
27 a statement purporting to be merely an op1mon or commenda-
28 tion of the goods does not cr.eate a warranty. 
29 ( c) Statements or representations ~uch ~s exp~essions of 
30 general policy concerning customer sat1sfact1011 which are not 
31 subject to any limitation do not create an express warranty. 

32 
:33 
:34 
35 
36 
37 
38 

1758. As used in this chapter, a sale "as is" or "with.all 
faults" means that the manufacturer, distributor, _and retailer 
disclaim all implied warranties that would ?~herw1se a!tach to 
the sale of consumer goods under the provmons of th19 chap-
ter. 

Article 3. Sale Warranties 

!~ 1760. Unless disclaimed in the manner prescribed by this 
chapter, every sale or consignment of .cons1;1lller goo~ h>: a 

;~ manufacturer in this state shall be accompanied by an 1mphed 
43 warranty that the goods are merchantable. . . . • 
44 1761. Every sale or consignment of consumer goods ID ~b,a 
45 state by a manufacturer who has reason to know a~ the time 
46 of the sale or consignment that the g~ods a~• reqmred for a 
47 particular purpose and that the buyer 1s relY;'ng o'!- the manu-
4S facturer 's skill or judgment to select or furmsh smtable goods 
49 shall be accompanied by an implied warranty of fitne~s. . 
50 1762. .. Every sale or consignment of consumer goods ID this 

51 
state made through a retailer or distributor who has reason 

n () () () n 
00054

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/57



) ) 

SB 272 

1 
~ 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 

r 35 
36 
37 
38 
39 
40 
41 
42 
43 

0 44 
45 

' 0 46 
0 47 
0 48 
.;::,,. 49 
-.! 50 

51 

J 

-4-

J 

.. ,. 
to know at t1ie time of sale or consignment that the goOda a? 
required for a particular purpose and that the buyer is rely. 
ing on the retailer's or distril;mtor 's skill or Jb.dgment to selec '. 
or furnish suitable goods, shall, in lieu of the warranty of the 
manufacturer under Section 1761, be accompanied by an un: 
plied warranty that the goods are fit for that pnrpose. ,!, .. 

1763. No implied warranty of merchantability and, where 
applica~le, no implied warranty of fitness shall be waived,:. 
except m the case of a sale of consumer goods on an "as ia'!. 
or "with all faults" basis where the provisions of this chapter· 
affecting '' aa ia'' or '' with all faults'' sales are strictly com~· 
plied with. · , ··,_ , 

1764. (a) l\Tb sale of consumer goodc; on an ' 'as is'' or '' with~ 
all faults" basis shall be effective to disclaim the implied war.'·~­
ranty of merchantability o\:, where applicable, the implied 
warranty of fitnesa, unless a conspicuous writing is attached. 
to the goods which clearly informs the buyer, prior to the• 
sale, in simple •and concise language of each of the following:' 

(1) The goods are being sold on an "as is" or "with all 
faults 11 basis. . 

(2) The entire risk as to the quality and performan"ce oi. 
the goods is with the buyer. --~ 

(3) Should the goods prove defective following their pur­
chase, the buyer and not the manufacturer, distributor, or re, 
tailer assumes the entire coat of all necessary servicing or 
repair. · 

(b) Iii the ewnt of sale of consumer goods by means of a: 
mail order eatalog, the catalog offering such goods shall con~ 
tain the required writing as to each item so offered in lieu o ' 
the requirement of notification prior to the sale, ,: 

1765. Every sale of consumer goods on an "as is" or "with 
all faults" basis made in compliance with the provisions of· 
this chapter shall constitute a waiver by the buyer of the im-: 
plied warranty of merchantability and, where applicable, ~ 
the implied warranty of fitness. . . 

li66. (u) Nothing in this chapter shall affect the right o 
the manufacturer. distributor. or retailer to make express 
warranties with respect to conSumer goods. However, a manu:• 
faeturer, distributor, or retailer, may not, by such express_' 
warranties. limit the application of or modify the implied 
warranties guaranteed by this chapter to the sale of consumer. 
goods. · · , 

(b) For purposes of this chapter, implied warranties may be 
limited in dul'ation to t.he duration of an express warranty. of 
reasonable duration, if sueh Jimitation is set forth in clear and·· 
unmistakable language and prominently displayed on the face 
of the warranty. · ·· 

1767. Every manufacturer, distributor, or retailer making 
e.:tpress warranties with respect to consumer goods shall make 
such warranties in clear and concise terms and clearly identify; 
the party making such express warranties. ..;: 

J _) _} 

-5- SB 272 

1 1768. (a) Every manufacturer of ('Ousumer goods which 
2 are sold in this state and for which there exists an e::tpress 
:i warranty shall: (1) maintain or c:ause to be maintained in tld.a 
4 state sufficient ser,·ice and repair facilities to carry out the 
5 terms of such warranties, or (2) be subject to the provisions 
6 of Section 1771. 
7 (b) Where such service and repair facilities are maintained 
8 in this state and service or repair of the goods is necessary 
9 because they do not comply with the applicable warranties, 

10 service and repair shall be commenced within a reasonable 
11 time following receipt of the goods by the manufacturer or its 
12 representative in this state. Unless the buyer agrees in writing 
1:l to the contrary, the goods must be returned, at the manufac• 
1-l turer's expense, in merchantable condition within 30 days. De-
15 lay caused by conditions beyond the control of the manufac• 
l r; turer or his representath·es shn 1l sen·e to extend this 30-day 
17 r,equirement. ,vhere such delay arises, delh-ery of merchant-
18 able goods shall be made as soon as possible following termina­
HJ tion of the comlition giving rise to the delay. 
20 ( c) Should the manufacturer be unable to make such return 
tl of merchantable goods, he shall either replace the goods or 
2:! reimburse the buyer in an amount equal to the purchase price 
2:l paid by the ·buyer, less that amount directly attributable to 
:!-1: use by the buyer prior to discovery of tht! defect. · 

27 
28 
:!fl 
30 
31 
::2 
•)') ... , 

1769. If the manufacturer does not pl'o,·ide set·,·ice and 
repair fadlities ,vithin this state pursnant to subllh·ision (a) 
of Sec-tion 1768. the buyer may follow ·the course of. action 
prescribed in either subdh·ision (a) oi- (b), below, as follows: 

(a) Return the defective consumer goods to the retail seller 
thereof for replacement, or for service or repair in accordance 
with the terms and conditious of the t>xpresfi wnrrnnty. Such 
replneement. .serYiee. or repair shall be ,1t the option of the 
retnil seller. If the retail seller is unable to replace the cle,. 
fecth·e artiele with merthantable goods or is unable to ~ 
tW t=efHH½' t•l]ccf tile sert·ice m· t·epafr of the goods in accordance 
with the terms and ,~onditious of the warranty. the retail seller· 
sl1all reimburse the buyer in an amount equal to the puiclmsP 
price paid by the bnyer. less tlrnt amouut direetly attrihutnblP. 
to use b,r the buyer prio1· to disC'OYery of the clefect. 

:14 
35 
36 
37 
38 
39 
40 
41 

(b) Return the defective article to any retail seller, ,vithin 
. this state, of like goods of the same manufacturer for replace-

42 ment, or for service or repair in accordance with the terms 
43 and conditions of the express warranty. Such replacement. 
44 service. or repair shall be at the option of the retail seller. 
45 1770. Where an option is exercised in favor of service and 
46 repair under Section 1769, such service and repair must be 
47 commenced within a reasonable time, and, unless the buyer 
48 agrees in writing to the contrary, the goods must be returned 
49 in merchantable condition within 30 days. Delay caused by 
50 conditions beyond the control of the manufacturer or his rep-
51 resentatives shall serve to extend this 30-day requirement. 

_} 
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Where such delay arises, delivery of merchantable goods sh 
be made as soon as possible following terminatiqn of the co,i, 
dition giving rise to the delay. · '., 

1771. Every manufacturer who fails to provide service and 
repair facilities within this state pursuant to subdivision (a}, 
of Section 1768 shall be liable as prescribed in this section to 
every retail seller of such manufacturer's goods who incurs 
obligations in giving effect to the express warranties that ac 
company such manufacturer's consumer goods. The amo~ 
of such liability shall be determined as follows: · 

(a} In the event of replacement, in, an amount equal to the 
actual coat to the retail seller of the replaced goods, pins a , 
reasonable handling charge. ; 

(b) In the event of servic'!,.and repair, in an amount equal 
to that which would ·be received by the retail seller for like 
service rendered to retail consumers who nre not entitled to 
warranty protectien, including, where applicable, the coat of · 
parts, servicing, labor, storage, overhead, and a reasonable"' 
profit. ·, 

( c) In the event of reimbursement under subdivision (a), 
of Section 1769, in an amount equal to that reimbursed to the' 
buyer, plus a re,asonable handling charge. 

1772. If e:,:press warranties are made by persons other than 
the manufacturer of tl,e goocls, the obligation of the person 
mnking- snrh additional warranties shall be the same as that 
impo~rd on the mnnufncturer wider Sections 1768 and 1769. -:'. 

1773. .Any buyer of consumer goods injured by a willful 
violation of the provisions of this chapter may bring an action 
for the recovery of damages. Judgment may be entered for.· 
three times the amount at which the aetua] damages are as­
sessed. plus reasonable attorney fees. , 

1774. Any retail seller of consumer goods injured by the 
willful or repeated violation of the provisions of this chapter. 
may bring an action for the recovery of damages. Judgment. 
may be entered for three times the amount at which the actual 
damages are assessed pins reasonable attorney fees. · • 

l i7-;, !pke ~ elRHteges 1n•o~.-iaiens ift 8eetien ~ aft& 
See!ieH ttH 61,aH - ttJ'!'½' t& elftss aetieKB. 

17i.5. The triple do.moues proi•isfons of this chapter shaU; 
not apply to a caiu;e of action commenced o.r maintained pur~· 
suant to Section 382 of t/Je Code of Civil Proced11re. . 

lii6. The proYisions of this chapter shall not apply to any 
defect in consumer goods caused by the unauthorized or un• 
reasonable use of the goods following sale. . ·:; 

li77. Nothing in this chapter shall be construed to prevent 
the sale of a service contract to the buyer in addition to or in· 
lieu of an eJ<press warranty if such contract fully and con-,, 
spicuously discloses in simple and readily understood language 
the terms and conditions. · 

SEC. 2. This act shall only apply to consumer 
on or after March L 1971. 

n () 
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SEC. 3. Section 1775 is added to_ Article 3 (commencjn~ 
with Section 1760) of Chapter 1 of T.tle 1~ of Parl 4 _of D'1n­
sion 3 of the Civil Code, as enacted by Sect.on 1 of lh,s ad, to 

re~~~5. Tlie triple dam;ges pr9visions of this ~liaf?ler shall 
not apply to a cause of action commenced or ma,nta,ned pur­
suant to SectiQn 382 of the Code. of Civil Procedure or pur-
suant to Section 1780 or 1781 of this code. . 

SEC. 4. Section 3 of this act shall become oper~twe_ only 
if Assembly Bil! No. 292 of the 1970 Regular 8~•"!"" " .,._ 
acted a71d adds 8ectio11s 1780 a11d 1781 to the O,v.i Code as 
part of Title 1.5 (comme11cing with Section 1750) of Part 4 
of Division 3 of such code, and i11 such case shall beconu, Of!er­
ative on March 1, 1971 or at t_he same. tinie as suck _secti~n• 
and title become operative; wh,chever is later, at_ wh,ch t,m_e 
Section 1775 of the Civil Code as added by Seclton 1 of thll 
act is repealed. 

0 

() () () n n 
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COMMERCE AND PUBLIC UTILITIES COMMITTEE 
Robert E. Badham, Chairman 

senate Bill 272 - song, as amended 
July 29, 1970 

DESCRIPTION 

STAFF ANALYSIS 
8/3/70 

senate Bill 272 would enact the "Song Consumer Warranty Protection Act". 

ANALYSIS 

The measure defines "consumer goods" as any motor vehicle, machine, 
appliance or like product that is used or bought for use, primarily 
for personal, family, or household purpose. Senate Bill 272 also defines 
"implied warranty of merchantability", "implied warranty of fitness" 
and "expres·s warranty". Among other provisions, S.B. 272 would require 
a manufacturerof consumer goods sold in this state for which there 
exists an express warranty1o either maintain or cause to be maintained 
in this state sufficient service and repair facilities to carry out 
the terms of the warranty or, be liable to a retail seller for the 
repair, replacement, or reimbursement of the purchase price of the 
goods incurred by the retail seller under the provisions of the bill. 

The measure specifies that for violations of the act judgments may 
be entered for three times the amount at Which the actual damages are 
assessed plus reasonable attorney fees. 

Senate Bill 272 is the result of a 1969 interim study of the Senate 
Business and Professions Committee on the subject of warranties. 
Senate committee staff states "that aside from consumer complaints 
on auto repairs, the single largest category of consumer complaints 
from such agencies as the Attorney General's office, the Better Business 
Bureau, Radio and T.V. action lines, and the Division of Consumer Affairs 
have concerned themselves with warranty problems". 

California Manufacturers Association, and the California Retailers 
Association are opposed to S.B. 272. 

California Manufacturers Association states that the Act is full of 
ambiguities making the measure difficult to interpret and that the 
provision that a manufacturermust provide in-state service is unreasonablE 
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STATS CA-ITOL 

lS • • • U•INSM ANO PaOPUSIONI 
CNAIIIMAN 

.... CIIAMIElrr(TO ••e1,1 ,.,., ......... 
LlCG.l•Lll'!'J\·11 ~,,u:• 

ll!l•"&TI' •. ILDINC 
LOS ANalELL'I •0<'1: .J 

u:1•1 e2c .• ~40 

DIITlliCT o,, 'l:'C 

::::J:1'1 So. 11..,,,.,u.D AV• Ni.a 
MONTall&Y PAJIK •179,1 • 

121:1) 72••••·· 

August 3, 1970 

ALFRED· H. SONG 
STA.TE SENATOR 

TWSHT\'o&leHTH SENATOIIIAI. DlsrlllCT 

TO: Members, Assembly Committee on 
Commerce and Public Utilities 

RE: SB 272 

H&ALTM IUdt 'WIELPlllll: 
IH-TIIIAL 111.LATIO'°I 
JUDICIA•T 

NCM•U 
c;.ALIPOIINlA LAW ll• Vl• ION 

COMll"'910H 
aTATIE 4U,OCATNIN • DAIID 

When my SB 272 was presented before the Assembly Comm­

ittee on Commerce and Public Utilities on Monday, August 3rd, 

I received the impression that a secti.on of the bill may hav~ 

been misinterpreted. In order to insure that the bill is 

fully understood, permit me to emphasize the following. 

SB 272 gives the manufacturer a series of choices. The 

first choice is whether or not he wishes to issue an express 

warranty. If, and only if, he issues an express warranty, 

does he face the second choice. 

This choice requires the manufacturer either to maintain 

authorized service facilities~ to fully reimburse his re­

tailers for servicing his (the manufacturer's) warranty. 

In actuality, the option of maintaining authorized ser­

vice facilities is in the bill as a benefit to the manufacturer. 

This provision does not require him to rent one foot of space 

or to hire one employee. Rather, it permits him to select 

0000~0 
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certain retailers or certain repair dealers out of the many 

dealing with his products to handle warranty servicing. 

allows him to restrict the number of retailers to whom he 

would be liable for warranty work. 

It 

Many manufacturers (Sony, RCA, Sunbeam, etc.) presently 

use a system of authorized service facilities. Though Al Davis 

seemed to have missed the point in committee, elimination of 

this option would bring the California Manufacturers Associa­

tion down on him in force. 

One brief additional point. What is the very worst that 

could happen to a manufacturer or a retailer under this bill?. 

The worst that could happen to a manufacturer is that he 

would have to sell his products without an express warranty. 

This might be the only choice for the small, out-of-state manu­

facturer, but it is a better choice than having California con­

sumers stuck with his worthless warranties. 

The worst that would happen to a retailer is that he 

might have to inform a manufacturer that he could no longer sell 

the manufacturer's goods 2!:. could no longer sell them with an 

express.warranty. This might cause a deterioration in the re­

lationsh~F between manufacturer and retailer, but th~t is better 

than having California citizens suckered by false promises. 

My sta·ff and I have worked hard on W'lis bill. It is good, 

·ve legislation. I ask for your "aye" vote. 

y, 

ALFRED H. SONG 

000051 
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Consumer Warranties (S.B. 272) - #16549 

Dear Senator Song: 

-
You have submitted a memorandum with respect: 

to Senate Bill No. 272, as amended in Assembly July 30, 
1970, relating to consumer goods transactions, and have 
acked whether statements of the legal effect of the 
bill that are made in the memorandum are accurate.· 

For convenience, w-e have divided the state­
ments in the memorandum with respect to the legal 
effect of S.B. 272 into four categories and have framed 
the statements as questions addressed to the last 
amended fom of S.B. 272; if enacted. 

QUESTION NO. 1 

With respect to express warranties, would a 
manufacturer h~ve a series of choices, the first of 
which is whether or not he wishes to issue an express 
warranty? 

OPINION NO. 1 

It is our opinion that with respect to 
expi:ess warranties• a manufacturer would have a series 
of choices, the first of which is whether or not he 
wishes to issue an express warranty. 
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ANALYSIS NO. 1 

S. B. 272 relates to consumer goods transactions 
and would add Title 1.3 (commencing with Section 1750) to 
Part 4 of Division 3 of the Civil Code,* entitled ·the 
Song Consumer Warranty Protection Act (hereafter referred 
to as the act). Generally, the act establishes obligations 
of manufacturers, distributors, and sellers of consumer 
goods, and rights of buyers thereof, with respect to 
particular transactions. 

With respect to express warranties, Section 
1757 makes the following definition: 

"1757. (a) 'Express warranty' means: 

. 1(1) A statement arising out of a 
sale to the consumer of a consumer good 
pursuant to which the manufacturer, distrib­
utor, or retailer undertakes to preserve or 
maintain the utility or performance of the 
consumer good or provide compensation if 
there is a failure in utility or perfo%111&nce; 
or 

11(2) In the event of any sample or 
model, that the whole of the goods confonns 
to such sample or model. 

"{b) It is not necesaary to the 
creation of an express warranty that £0%11181 
words such as '"warrant'' or ''guarantee" be 
used or that a specific intention to make 
a warranty be present, but an affirmation 
merely of the value of the goods or a 
statement purporting to be merely an opinion 
or commendation of the goods does not create 
a warranty .. 

"(c) Statements or representations 
such as expressions of general policy 
concerning customer satisfaction which are 
riot subject to any limitation do not create 
an express warranty. 11 

* Unless otherwise indicated, all section 
references are to the Civil Code. 
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Sections 1766, 1767, and 1768 contain 
provisions pertinent to the question of whether a 
manufacturer would have a choice of whether or not to 
make an express warranty. These sections provide, in 
part, as follows: 

1'1766. (a) Nothi~ in this chapter 
shall affect~ rlgff o theiiiiuufacturer, 
distributor, -or reta er to make express 
warranties with respect tocoiiiliaer goods. 
However, a manufacturer, distributor, or 
retailer, may not, by such express warranties, 
limit the application of or modify the 
implied warranties guaranteed by this chapter 
to the sale of consumer goods. 

* * *" (F.mphasis added. ) 

''17 6 7. Every manufacturer, distributor, 
or retailer maklng express warranties with 
respect to consumer goods shaii make such 
warranties in clear and concise tiriiia""incl 
cieariy identifr thepa~,iiiatcing such­
express warrant es.'1" ( basis adilecr.") 

"1768. (a) Every manufacturer of 
consumer,loods which are sold in thi.sstate 
and for ich there exists an express 
warrinty shall.: (1) maintain or cause to 
be maintained in this state sufficient 
service and repair facilities to carry out 
the terms of such warranties, or (2) be 
subject to the provisions of Section 1771. 

* * *" (Emphasis added.) 

We think it is clear from the underlined portion 
of the-above-quoted provisions of Section 1766 that a 
manufacturer lias a right to choose whether or not to make 
an express warranty as defined by the bill, and that only 
if the manufacturer so chooses will provisions such as 
those of Sections 1767 and 1768 become applicable. 

Paragraphs (1) and (2) of subdivision (a) of 
Section 1768, by the use of the alternative word "or:• 
in our opinion, clearly furnish alternatives which 
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the manufacturer may choose to follow in cases where 
there exists an express warranty (see Houge v. Ford, 
44 Cal. 2d 706). 

Accordingly, it is our opinion that with 
respect to express warranties, a manufacturer would have 
a series of choices, the first of which is whether or 
not he wishes to issue an express warranty. 

QUESTION NO. 2 

Is it only if the manufacturer issues an 
express warranty that there arises a second.choice 
relating to the duty of the manufacturer under Section 
1768? 

OPINION NO. 2 

It is our opinion that it is only if the 
manufacturer issues an express warranty that there 
arises a second choice relating to the duty oi the 
manufacturer under Section 1768. 

ANALYSIS NO. 2 

Sections 1768 and 1771 provide,. in pertinent 
part, as follows: 

"1768. (a) Every manufacturer of 
consumer ~oods which are sold in this state 
and for ich there exists an express 
warrint'y shall: (1) maintiI'n or cause to 
ie maintained in this state sufH'cient -
iervlce and repairucilities to carry out 
the terms of such warranties, 2£ (2) be 
subject £2_ the provisions of Section 1771. 

- "(b). Where such service and repair 
facilities are malntained in tliri state 
and service or repair o-f tne goods is 
necessary because they do not comply with 
the applicable warranties, service and 
repair shall be commenced within a reason­
able time follo-.rlng receipt of the goods 
by the manufacturer or its representative 
in this state •••• 

* * *" (Emphasis added,) 

111771. Every manufacturer who fails to 
provide service and repair facilities within 
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this state pursuant to subdivision (a) 
of Section 1768 shall be liable as 
prescribed in this section to eve~ 
retail seller of such manufacturers 
goods who incurs obligations in giving 
effect to the express warranties that 
accompany such manufacturer's consumer 
goods. The amount of such liability shall 
be determined as follows: 

* * *" 
As indicated in Analysis No. 1, above, we 

think that Section 1768 applies only to cases where, with 
respect to sales of consumer goods in California, there 
exists an express warranty. Subdivision (a) of Section 
1768 furnishes alternatives which a manufacturer may 
choose to follow in complying with the section. Under 
such provisions, we think that the manufacturer of consumer 
goods sold in California for which there exists an 
express warranty may choose either to (1) maintain or , 
cause to be maintained in this state the specified service 
and rep".ir facilities or (2) be subject to the provisions 
of Section 1771. 

However, since the mandatory word "shall" is 
used in Section 1768, we think it is clear that such 
manufacturer is required to come within either paragraph 
(1) or (2) of subdivision (a) of Section 1768. 

While the matter is not entirely clea= in view 
of the languafte in Section 1771 relating.to "[e]very 
manufacturer, the reference in that section to sub­
division (a) of Section 1768 and the specific reference 
in paragraph (2) of subdivision (a) of Section 1768 to 
Section 1771, in our opinion, would similarly be construed 
as makin& Section 1771 applicable only in those cases to· 
which Section 1168 applies{ i.e., where a manufacturer 
sells consumer gqods in Ca ifornia and there exists an 
express warranty for such goods (see McGrath v. Kaelin, 
66 Cal. App. 41). 
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Thus, it iB our opinion that it is only if 
the manufacturer issues an express warranty that there 
arises a second choice relating to the duty of the 
manufacturer under Section 1768. 

QUESTION NO. 3 

Is the manufacturer's second choice, relating 
to duties under Section 1768, that of either maintaining 
the specified service and repair facilities or fully 
reimbursing retailers for servicing.with respect to 
the express warranty of the manufacturer? 

OPINION AND ANALYSIS NO. 3 

While we think that it is correct in a 
general sense to state that the manufacturer's second 
choice is either to maintain. the specified service and 
repair facilities or to fully reimburse retailers for 
servicing with respect to the express warrant} of the 
manufacturer, certain technical points should be made. 

Section 1768 specifies that either maintaining 
such facilities or causing such facilities to be main• 
tained is sufficient (par. (Ir, subd. (a), Sec:-1768). 
In addition, such facilities are required to be maintained 
in C&lifornia under the section. 

With respect to the full reimbursement aspects 
of the question, the manufacturer's liability to the retail 
seller is more specifically defined in Section 1771, 
which we think can reasonably be said to require full 
reimbursement to the retail seller for servicing the 
goods. More specifically, subdivision (b) of Section 
1771 provides that the amount of the manufacturer's 
liability in the event of service and repair shall be 
'in an amount equal to that which would be received by 
the retail sell~- for like service rendered to retail 
consumers who are not entitled to warranty protection, 
including.where applicable, the cost of parts, servicing, 
labor, storage, overhead, and a reasonable profit." 
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QUESTION NO. 4 

Do the provisions of subdivision (a) of 
Section 1768 require the manufacturer to establish 
facilities, by renting space or hiring employees, for 
service and repair in this state where the goods are 
sold in this state with an express warranty? ·. 

OPINION NO. 4 

. It is our opinion that the provisions of 
subdivision (a) of Section 1768 do not require the 
manufacturer to establish facilities, by renting space 
or hiring employees, for service and repair in this 
state where the goods are sold in this state with an 
express warranty. 

ANALYSIS NO. 4 

As previously stated, we think that paragraphs 
(l) and (2) of subdivision (a) of Section 1768 present 
alternatives to a manufacturer with respect to consumer 
goods sold in California where there exists an express 
warranty. 

Those alternatives, one of which would become 
applicable to such a manufacturer, are either (1) to 
maintain or cause to be maintained in this state the 
specified service and repair facilities or (2) to be 
subject to the provisions of Section 1771. 

In our opinion, neither aiternative expressly 
or by necessary implication imposes a duty on the 
manufacturer to establish facilities, by renting space 
or hiring employees, .for service and repair in this 
state •. 

Under paragraph (1) of the subdivision, the 
manufacturer could "cause to be maint/lined" in this 
s~ate the specified service and repair facilities. Such 
language could encompass an agreement with another person 
who would establish such repair facilities. Under para­
graph (2) of this subdivision, the second alternative 
under Section 1768, payment of a sum of money in the events 

000058 

00067

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/70



•• • 
Honorable Alfred H. Song - p. 8 - #16549 

s~ecified in Section 1771 is the obligation imposed on 
the manufacturer. 

Thus, it is our opinion that the provisions 
of subdivision (a) of Section 1768 do not require the 
manufacturer to establish facilities, by renting space 
or hiring employees, for service and repair in this 
state where the goods are sold in this state with an 
express warranty. 

CMA:ad 
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Very truly yours, 

George H. Murphy 
Legislative Counsel 

By {~.,
1/l/ (LJ/ 

Cart d.' Arnold 
Deputy Legislative CotmSel 
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SENATOR ALFRED H. SONG 
S~i.'te Capitol 
Sacramento, California 95814 

Contact: Richard Thomson 
Phone: (916) 445-3386 

FOR IMMEDIATE RELEASE 

• 
August 10, 1970 

SONG WARRANTY BILL PASSES ASSEMBLY COMMITTEE 

A comprehensive consumer warranty protection act, first 

in California's history,cleared the Assembly Committee on Comm­

erce and Public Utilities at a special meeting of the committee 

today. 

The bill's author, Senator Alfred B. Song (D-Monterey Park), 

won approval after agreeing to accept several minor clarifying 

amendments. 

The bill, SB 272, now goes before the full Assembly where 

a hard-fought battle is expected. 

Song's bill had been vigorously opposed by Al Davis, lobbyist 

for the California Manufacturers Association. Davis told the conun­

ittee that the bill would place too heavy a burden on small, out-of­

state manufacturers. 

Song-replied that if a manufacturer wants the advertising 

benefit of having a warranty, he should pay the costs of servicing 

his warranty instead of pushing them.off on the Californians who 

buy hi« products. 

· '"l'here are always lobbyists here representing the manufac­

turers," Song said. "I am here to represent the people who pay 

their hnrd-earned money for a product that doesn't work. They 
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need the protection that my bill gives.• 

The Song bill would make manufacturers live up to the terms 

of their warranties. 

Under the bill retail stores would be responsible for getting 

defective products promptly repaired if the manufacturer fails to 

maintain his own repair facilities. The manufacturer in turn 

would have to reimburse the retailer for his full expenses in mak­

ing warranty repairs. 

When asked about the bill's chances before the full Assembly, 

Song indicated that the vote will probably be cl.ose. "This will 

be a real test of commitment to the cause of consumer protection," 

he said. "The outcome may well depend on the publ.i:: support we 

receive." 

The bill is based on extensive public hearings on warranty 

problems held last fall by the Senate Committee on Business and 

Professions. 

II I.' .'I 11111111 II Ir 
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(213) 999-1500 

~lli,d product., 
TF.LEX, 67-3306 31111 AGOURA ROAD, WESTLAKE VILLAGE;.CALIFORNIA 91360 

August 12, 1970 

Governor Ronald Reagan 
State Capitol 
Sacramento, Ca. 95814 

Dear Governor Reagan: 

Re: Senate Bill #272 
,,.-

The bill introduced by Senator Alfred Song contains passages which are 
onerous and practically confiscatory lo manufacturers. 

---·-
1. We naturally do not object to a manufacturer being responsible 

for his product not performing the function for which it is de­
signed, and for which it is sold. He is now under implied 
warranty laws. We do, however, object to the requirement 
that the product be repaired within 30 days or the buyer's 
money is lo be returned, presumably as allege:d by the buyer. 

Approximately 80-90% of the service on a product such as we. 
manufacture is caused by installation oversights or inability 
of the customer to read simple operating instructions. This 
bill would permit the customer to allege that the pr.oduct is 
defective and be entitled to a return of his money within 30 days. 

Jn the light of the contents of the above statement, it is quite 
apparent that the manufacturer is not usually in error and not 
responsible for -;,perating problems, quite to the contrary. 

2. This portion ·or the bill would cause a manufacturer to pay out 
cxhorbitant and irresponsible labor charges far beyond his 
margin of profit and would be confiscatory in that sense. 

:i. Perhaps the worst portion of the bill is that it entitles the 
buyer, or the retailer, to sue the manufacturer for three times· 
the cost· or the product plus attorney fees. This is absurd and 
ridiculous, in light or the above facts. Why is the manufacturer 
the only whipping boy'? 
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4, It appears that Senator Song entertains the belief that all 
man~facturers are villains and blood suckers out to fleece 
the public, whereas we find most manufacturers to have 
a high sense of morality. If not, they cannot survive in 
business. 

5. The bill overlooks completely the responsibilities of the 
retail-installer (in our case) and of the consumer. 

With due respect we ask that you do all that you can to prevent the passage 
of this dangerous bill. If you must satisfy the political need of passing a 
bill for consumerism purposes, then it should proceed along the lines of 
what the federal government is now doing, which is requiring a full dis­
closure of warranty terms and gimmicks. This, we feel, would be in 
the best interest of the consumer. 

We might add that as manufacturers of a wide variety of products for the 
last 21 years, we have been most lenient in allowing service charges 
over and above our warranties, and believe that Senator Song's bill is an 
insult to the intelligence of the honest manufacturers in this state. If a 
rr.anufacturer is not honest he will surely fail in business, and in a short 
period of time. If he is honest and conducts his b.isiness efficiently he 
may survive but certainly not if he is subjected to the confiscatory approach 
of this bill. 

Very truly yours, 

HAY PAK, INC. 

President 
bw 
cc: Governor Ronald Reagan 
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AV.IJUSt 12, 1970 

EXPLANATION OF SB 272 

SB 272 applies to manufacturers who choose to give .e-xpre~s 

warranties with the sale of their consumer products. These manufac­

turers gain considerable advertising benefit from these warranties. 

SB 272 would impose the responsibility upon the manufacturers to 

live up to the terms of their warranties. 

The bill gives the manufacturer a series of choices. He must 

first choose whether or not he wishes to issue an express warranty. 

If, and only if, he issues an express warranty, does he face the 

second choice. 

This choice requires the manufacturer either to &aintain 

authorized service facilities 2£ to fully reimburse the actual, 

reasonable cost of all his retailers for servicing his (the manufac­

turer's) warranty. 

The option of maintaining authorized service facilities is in 

the bill as a benefit to the manufacturer while still requiring him 

to provide convenient service for the consumer. It permits him to 

select certain retailers or certain repair dealers out of the many 

deali~g with his products to handle warranty servicing. It allows 

him to restrict the number of retailers to whom he would be liable 

for warranty work. Many manufacturers (Sony, RCA, Sunbeam, etc.) 

presently use a system of authorized service facilities. 

If t~e manufacturer declines this option, the bill then makes 

him liable to all his retailers for their full expenses in servicing 

his warrantias. 
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In this alternative the following rights are created: 

a. The consumer has the right to return the defective goods 

to the retailer for repair or replacement 1as the retailer chooses) 

in accordance with the terms of the warranty. 

b. The retailer, in turn, has the right to collect from the 

manufacturer his full, actual and reasonable costs in servicing 

the manufacturer's warranty. 

This is the major provision of SB 272. 

The bill also does the following: 

(1) Prohibits disclaimers of implied warranties. 

(2) Requires that warranty repairs must be completed within 

30 days, unless the consumer agrees in writing to a longer period. 
~ 

(3) Requires that express warranties shall be written in 

clear and concise tenns and clearly identify the party making the 

warranty. 

(4) Permits any consumer or retailer injured by a wilful 

breach of this chapter to sue for triple damages, but prohibits 

triple damage claims in class actions. 

SB 272 substantially aids the consumer with warranty problems, 

which are by ~ar the most common cause of consumer complaints. 

The bill does place ext:ra burden on the retailer of handling 

warranty problems, but it also gives him the right of full recovery 

which he does not presently enjoy. Also, as between the retailer 

and the consumer, the retailer is in a far better position to deal 

with the manufacturer. 

The bill does place the responsibility on manufacturers to 
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live u~ to the terms of their warranties. And so they should. No 

manufacturer has to issue an express warranty. He does so because 

it is good advertising. It is his choice. SB 272 says that if he 

chooses this benefit he must also accept the related responsibility. 

One brief additional point. What is the very worst that could 

happen to a manufacturer or retailer under this bill? 

The worst that could happen to a manufacturer is that he would 

have to sell his products without an express warranty. This might 

be the only choice for the small, out-of-state manufacturer, but .t 

is a better choice than having Cali:fbrnia consumers stuck with his 

worthless warranties. 

The worst that could happen to a retailer is that he might 

have to inform a manufacturer that he could no longer sell the manu­

facturer's goods~ could no longer sell them with an express warran­

ty. This might possibly cause a few conflicts in the relationship 

between manufacturer and retailer, but that is better than having 

California citizens suckered by false promises, not knowing where 

to turn in order to obtain redress. 

The fears that have been expressed by certain manufacturers 

have little basis in fact. Businesses such as Sears have long en­

joyed the reputation of standing behind their warranties, obviously 

~ith no adverse effect on their very successful business. General 

Electric subscribes to this principle. In other words, the reputable 
• 

manu."acturer has nothing to fear. Lets give the consumer a braak. 
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AMENDED IN ASSEMBLY AUGUST 14, 1970 

AMENDED IN ASSEMBLY JULY 30, 1970 

. AMENDED IN ASSEMBLY JULY 16, 1970 

AMENDED IN SENATE MAY 25, 1970 

AMENDED IN SENATE APRIL 6, 1970 

AMENDED IN SENATE MARCH 17, 1970 

SENATE BILL No. 272 

Introduced by-Senator Song 
( Se&Hthe,. Asaemhli m"" Ka,eili&B (Coauthors: ASlemblymen 

Karabian and Beverly) } 

February 2, 1970 

RBFmllED TO COKKIT'l'EB ON JUDIOUBY 

An act to add Title ¾'8 /ee,n•••••i•g ,ei#,, 8oeli•• ~ 1.7 
(COMMENCING WITH SECTION 1790) to Part 4 of Di­
vision 3 of the Civil Code, relating to consumer goo,u tram­
actions. 

The people of th, Stat, of California do moct a, follofll•: 

l SECTION 1. Title 1.,3 (eemmeBeiB(!' ffltlt SeeMeft ~ 1.'I 
2 ( commencing with Section 1'190) is added to Part 4 of Division 
3 3 of the Civil Code, to read: 

LIDGISLATIVlD COUNBIIIL'S DIGIIIBT 
SB 272, u amended, Song (Jud.). Consmner gocda transactions. 
Adds Title l.,31.7 (commencing with Sec. Hell 1790 ), Pt. 4, Div. 3, 

Civ.C. 
Enacta "Song -Beverly Conaumer Warranty P,ateelian Act." Estab­

lishes obligations of manufacturers, distributors, and sellers of con­
sumer gooda, and rights of buyers thereof, with respect to particular 
transactions. , 

Makes act applicable ...i,, to consumer gooda sold on or after March 
1, 1971 and makes specified provisions of act applicable only to con­

. sumor goods manufactured on or after March 1, 1971 . 
. Changes certain provisions of act contingent upon moctment of AB 
292. 

Vote-Majority; Appropriation-No; Fiscal Committee-No. 
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TITLE !,a, 1.7. CONSUMER WARRANTIES 

ClliPTBB I. CONSUMER w AllllANTY PROTECTION 

Article 1. General Provisions 
·•·~: rn 4'his ehai,ter fflftJ' he eited es the "£e,,g Ce1'fl1Hr1ei!j;· 

WaPP&Bty Preteetiae :Aet:!! 1 ;:~ 

±+eh ~ Wffl'ef< l,y the i,,,yer 84' eeaaemer ~ 84' ~ 
1790. This chapter may b• cited as the "Song-Beverly Oo,i..'•~,I. 10 

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

sumer Warranty A~t.'' · -t;:? 
1790.1. Any wa,ver by the b1<yer of cons1<mer goods of th,~,. 

provisions of this chapter, except as expressly provided in'~: 
this chapter, shall Le deemed contrary to public policy and';. 
sh~• unenforceable and vo~. :;f) 

1790.2. If any provision of this chapter or the applicatio~"!: 
thereof to any person or circumstance is held unconstitn- :i;: 
tional. such invalidity shall not a1fect other provisions or ap. ,,._, 
plications of this chapter which can be given e1fect without J 
the invalid provision or application, and to this end the pro-,.,: 
visions of this chapter are severable. -~;', 
~ :';f· 
1790.3. The proYisions of this chapter shall not affect tb;lii', 

rights and obligations of parties determined by reference to1} 
the Commercial Code except that, where the provisions of tbfil 
Commercial Code conflict with the rights guaranteed to bnyers'=· 
of consumer goods under the provisions of this chapter, th•• 
provisions of this chapter shall prevail. :I: 

Article 2. Definitions ~ 
±+00 ,., 
1791 . As used in this chapter: · ·-1.· 
(al "Consumer goods" means any motor vehicle, machine,! 

appl_iance, or like produ?t that is us~d or bought for use pri:· •: 
mar!ly for personal, fam!ly. or household purposes. , ., 

(b) ''Buyer'' or ''retail buyer'' means any _individual_whol_:; 
buys consumer goods from a person engaged m the busmess /1:, 
of manufacturing, distributing, or selling such goods at retail. ~ 1 As used in this subdivision. "person" means any individual, ::1:,! 
partnership, corporation, association, or other legal entity,if.j 
which engages in any such business. -· ;~-• 

(c) "Manufactnrer" means any individual, partnership, 
corporation, association, or other legal relationship which, 
manufactures, assembles, produces, or gathers consumer goods._, 

(d) "Distributor" means any individual. partnership, cor•; 
poration, aasociation, or other legal relationship which stands_. 
between the manufactnrer and the retail seller in purchases,_· 
consignments, or contracts for sale of consumer goods. a 

(e) ''Retail seller,'' ''seller,'' or ''retailer'' means any indi"), 
vidual, partnerohip, corporation, association, or other legal ·• 

-- () () 0 () 
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relationship which engages in the business of selling new gooda 
to retail buyer.,. · 
~ 
1791.1 . As used in this chapter: 
(a) "Implied warranty of merchantability" or "implied 

warranty that goods are merchantable" means that the con­
sumer goods meet each of the following: 

(1) Pass without objection in the trade under the contract 
description. 

(2) Are fit for the ordinary purposes for which S11Ch goods 
are used. -

(3) Are free from defects of materials or workmanship. 
( 4) Are adequately contained, packaged, and label~d. 
( 5) Conform to the promises or affirmations- of fact. made 

on the container or label. 
(b) "Implied warranty of fitness" means that when the 

retailer, distributor, or manufacturer has reason to know &Jl7 
particular purpose for which the consumer goods are required, 
and further, that the buyer is relying· on the skill and judg­
ment of the seller to select and furnish suitable goods, then 
there is an implied warranty that the goods shall be fit for 
such purpose. 
~ 
1791.2. (a) "Express warranty" means: 
(1) A written statement arising out of a sale to the con­

sumer of a consumer good pursuant to which the manufac­
turer, distributori or retailer undertakes to preserve or main­
tain the utility or performance of the consumer good or 
provide compensation if there is a failure in utility or per-
formance ; or , 

(2) In the eYent of any sample o~ model, that the whole of 
the goods conforms to such sample or model. 

(b) It is not necessary to the creation of an e:,:press war­
ranty that formal words.such as "warrant" or "guarantee" 
be used or that a specific intention to make a warranty be 
present, but an affirmation merely of the value of the goods or 
a statement purporting to be merely an opinion or commenda­
tion of the goods does not create a warranty. 

(c) Statements or representations such as expressions of 
general policy concerning customer satisfaction which are not 
subject to any limitation do not create an express warranty. 

l%S 
1791.3. As used in this chapter, a sale "as is" oi-·"with all 

faults" means that the manufacturer, distributor, and retailer 
disclaim all implied warranties that would otherwise attach to 
the sale of consumer goods under the provisions of this chap­
ter. 

Article 3. Sale Warranties 
Hell 
1792. Unless disclaimed in the manner prescribed by this 

chapter, every sale or consignment of consumer goods ~ & 

mea11feet1>reP m this - in this state by a man,ifacturer 
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shall be accompanied by an implied warranty that the goo··•­
are merchantable. 

±+Q. ""\ 
1792.1 . Every sale or consignment of consumer goods t 

this state by a manufacturer who has reason to' know at thl 
time of the sale or consignment that the goods are required for 
a particular purpose and that the buyer is relying on th, -
manufacturer's skill or judgment to select or furnish suitable· 
goods shall be aecompanied by all implied warranty of fitn · 
~ ... -, 

1792.2. Every sale or consignment of conaumer goods in' 
this state made through a retailer or distributor who has reasoj{'_, 
to know at the fune of sale or consignment that the goods are 
required for a particular purpose and that the buyer is rely:, 
ing on the retailer's or distributor's skill or judgment to select' 

· or furnish suitable goods, shall, in lieu of the warranty of the 
manufacturer under Section ~ 1792.1 , be accompanied by, 
an implied warranty that the goods are fit for that purpose. -•, 

,l+63 1 
1792.3. No implied warranty of merchantability andl 

where applicable, no implied warranty of fitness shall be' 
waived, except in the cnse of a sale of consumer goods on an 
11 as is" or "with all faultsn basis where the provisions of this: 
chapter affecting "as is" or "With all faults" sales are strictly:" 
complied with. -~ 
~ .:-; 

1792.4. (a) No sale of consumer goods on an "as is" o"i 
"with all faults" basis shall be effective to disclaim the implied 
warranty of merchantability or, where applicable, the implied 
warranty of fitness, unless a conspicuous writing is attached_ 
to the goods which clearly informs the buyer, prior to the~ 
sale, in simple and concise language of each of the following: 

(1) The goods are being sold on an "as is" or "with all 
faults" basis. :, 

(2) The entire risk as to the quality and performance of 
the goods is with the buyer. · ;J 

( 3) Should the goods prove defective following their pur: 
chase, the buyer aud not the manufacturer, distributor, or re-· 
tailer assumes the entire cost of all necessary servicing or 
repair. !i 

(b) In the event of sale of consumer goods by means of a: 
mail order catalog, the catalog offering such goods shall coli 
tain the required writing as to each item so offered in lieu o.:­
the requirement of notification prior "to the sale. ,, 

±+fl& 
1792.5. Every sale of consumer goods on an "as is" ot 

"with all faults" basis made in compliance with the provisio: 
of this chapter shall constitute a waiver by the buyer of tM 
implied warranty of merchantability and, where applicable, oJ 
the implied warranty of fitness. --
~ -f&l-

) j ) ) 
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1 1793. Nothing in this chapter shall affect the right of 
2 the manufacturer, distributor, or retailer to make expreas 
3 warranties with respect to eonsun;ter goods. However, & manu--
4 faeturer, distributor, or retailer, may not, by such express 
5 warranties, limit the application of or modify the implied 
6 warranties guaranteed by this chapter to the sale of consumer 
7 goods. 
8 flat :iae.. l"'PJlBSes a! *is eh"'!'leP, H11f1He8- w ... P&Bties mey l>e 
9 limited ;,. ;1-;•n ts *6 ii,,.pe,Hen el "" elEJ>PelB W...,..BJHY el 

10 Pe8"snahle ii,,.pat;e,., H Sli"1t limile,tien ie oel; feilllt in ele&P ftBft 
11 u.nn,islllkahle laeg,,age e,nd J'PBmineRtly ilil!fllayeil eD *" faee 
12 eUhe .....,,an1y. -
13 ~ 
14 1793.1 . Every manufacturer, distributor, or retailer mak-
15 ing express warranties with respect to consumer goods shall 
16 make llli"1l wa,,a,.lies in eleH ftBft eeneiee ret'ffl5 fully set forth. 
17 S1tck warranties in readily Understood language and clearly 
18 identify the party making such e,cpress warranties. 
19 ~ 
20 1793.2. (a) Every manufacturer of consumer goods which_ 
21 are sold in this state and for which there e:,cists an express 
22 warranty llftftlH {±t : (1) shall maintain or cause to be main-
23 tained in this state sufficient service and r"epair facilities to 
24 carry out the terms of such warranties, or (2) shall be subject 
25 to the provisions of Section ~ 1793.5. 
26 (b) Where such service and repair facilities are maintained 
27 in this state and service or repair of the goods is necessary 
28 because they do not comply with the applicable warranties, 
29 service and repair shall be commenced within a reasonable 
30 time following receipt of the goods by the manufacturer or its 
31 representative in this state. Unless the buyer agrees in writing 
32 to the contrary, the goods must be returned, at the manufac-
33 turer 1s expense, in merchantable condition within 30 days. De-
3-1 lay caused by conditions beyond the control of the. manufac-
35 turer or his representatives shall serve to extend this 30-day 
36 requirement. Where such delay arises, delivery of merchant-
37 able goods shall be made as soon as possible following termina-
38 tion of the condition giving rise to the delay. 
39 (c) Should the manufacturer be unable to make snch return 
40 of merchantable goods, he shall either replace the goods or 
41 _ reimburse the buyer in an amount equal to the purchase price 
42 paid by the buyer, less that amount directly attn1mtable to 
43 use by the buyer prior to discovery of the defect. 
44 ~ H *e manl!faet'1Pe!"'- (lees e<l4 J'Pe"4ile lleffiee ftBft 
45 1793.3. If the manufactu~~, making ezpre•s 111arrantie1 
46 does not provide service a11d repair facilities within this state 
47 pursuant to subdivision (a) of Section ±+GS 1793.2, the buyer 
48 may follow the course of action prescribed in either subdivision 
49 (a) or (b), below, as follows: • 
50 (a) Return the defective conaumer goods to the retail seller 
51 thereof for replacement, or for service or repair in accordance 
52 with the terms and conditions of the express warranty. Such 
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1 replacement, service, or repair shall be at the option of thi' 
2 retail seller. If the retail seller is unable to replace the de:' 
3 fective article with merchantable goods or is unable to effect 
4 the service or repair· of the goods in accordance with the term.I! 
5 and conditions of the warranty, the retail seller shall reimburse~ 
6 the buyer in an amount equal to the purchase price paid bj, .:!,;, 
7 the buye~, less !~at amount directly attributable to use by the_~, 
8 buyer prtor to discovery of the defect. . '~ 
9 (b) Return the defective article to any retail seller, withi,i': 

10 this state, of like goods vf-the same manufacturer for replace,:~: 
11 ment, or for service or repair in accordance with the terma -.~'· 
12 and conditions of the. express warranty. Such replacement,":f .: 
13 service, or repai~ shall be at the option of the retail seller. ,;'i, -· 
14 ~ -~,,: 
15 1793.4. Where an optio\i is exercised in favor of service·i; 
16 and repair under Section H89 1793.3 , such service and repair:~/, 
17 must be commenced within a reasonable time, and, unless the 'Sf,; 
18 buyer agrees in.writing to the contrary, the goods must be re.'~l~--
19" turned in merchantable condition within 30 days .. Delay caused ·_ -.

0
_•, 

20 by conditions beyond the control of the "11\fl'l,faet,,.,e, retail.• :' 
21 seller or his representath-es shall serve to extend- this 30-day ·; · 
22 requirement. Where such del>ly arises, delivery of merchant-:~ 
23 able goods shall be made as soon as possible following terrnina:;, 
24 tion of the condition giving rise to the d•lay. · ,~· 
25 ~ ~ ,,.u,mfoeht>er whe fltils •16 Jl•••·itle ...,,.;,,,, tltitl : 
26 1i93.:1. Ei:cry uw11u[octurer making express warrantie, i 

27 who does not p1·01:idc scn:ice ancl repair facilities within this~ 
28 stat• pursuant to subdivision (a) of Section l',GS 1793.2 shall':-
29 be liabl• as prescribed in this section to every r•tail s•ller on 
30 such manufacturer :s goods who incurs obligations in giving.~; 
31 effect to the •xpress warranties that accompany such manu-,: 
32 facturer 1s consumP.r goofls. The nmount of such liability shall-~ 
33 be determined 11s follows: : 
34 (a) In the event of replacement, in an amount equal to the ; 
35. actual cost to the retail seller of the replaced goods, plus & · 
36 reasonable handling charge. 
37 (b) In the event of service and r•pair, in an amount equal;' 
38 to that which would be received by the retail seller for like. 
39 service rendered to retail consumers who are not entitled to,. 
40 w0.l'r...,ty iwetee!ie ... i .. eh1<!-iHg. Wftel'e 9.f!plieal!le, !he e<lt!t ei: 
41 ~ ser-:iciHg, ~·storage, a1reFHeod, fHffl a PC&aeaaMe 
42 ~ ·:, 
43 ·· W ±1> 41,e O¥eftt &f ••illie1tPAeHleBt ~ sul,,ii'l'ioie .. (-er 
44 * Seeti•B mil; Ht"" .,,, ..... 1 e<jBRI, !&'11,,tt PCiHlbe,ses !& ~ 
45 ~ Jlffl'i a ........ 1,1. li•B<lliHg ~ 
46 . 1703. .U ~ we, r•Rties are fBft<ie hr pe•••n• &tl>eP ~.' 
47 the HlOBt1faet- ~ fftt' ~ the •bligaHen * !he 'f'Oi'68"'

0 

48 making. imelt a,hlW•n•l ..,.,,,..,ties shell l,e !he """"' "" tliM 
49 ilep•eea "" t-k£ e,a1rnfa•lli•er m,,te,, Se•tiene m &Bd m ·, 
50 }tt3, ~ ftliyei' 6£ ••HBUJBeP ~ injerea ey & wtll-fill ! 
51 warranty protection, including actual and reasonable costs of', 
52 the sert·ice and repafr, plus a reasonable profit. •1.; 

_() n () () 
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11 (cJ I~ the event of reimbursement under subdivision (a) 
ll of Section 1793.3, in an amount equal to that rcimb,.rse<l to 
3 the buyer, plus a reasonable handling charge. 
4 1794. Any buyer of consumer goods injured by a wiUfm 
5 violation of the provisions of this chapt•r may bring an action 
6 for the r•covery of damages. Judgment may be entered for 
7 three tim•s the amount at which the actual damages are aa-
8 sessed, plus reasonable attorney f•es. 
9 ~ 

10 1794.1 . Any retail seller of consumer goods injured by the 
11' willful or rep•ated violation of the provisions of this chapter 
12 may bring an action for the recovery of damages. Judgment 
13 may be enter•d for three tim•s the amount at which the actual 
• 14 damages are assessed plus reasonable attorney fees. · · 
15 m,; 
16 1794,2 . The triple damag•s provisions of this chapter shall 
17 not apply to a cause of action commenced or maintained pur-
18 suant to Section 382 of th• Code of Civil Procedure. 
19 ~ 
20 1794.3. The provisions of this chapter shall not apply to 
21 any defect in c:onsumer goods caused by the unauthorized or 
22 unreasonable use of the goods following sale. 
23 ~ 
24 1794.4 . Nothing in this chapter shall be construed t9 pre-
25 vent the snl• of a service contract to the buyer in addition to 
26 or in lieu of an es.press warranty if such contract fully and 
27 conspicuously discloses in simple and. readily w1derstood 
28 language the terms and conditions. _ 
29 S<ae, g., 'l!lttl¼ aet. sl,e-H ~ ftl'l'½' t& '"""""'ep gooas eeM 
30 ""6P &<teP Marek b l!l+h 
31 Sil&. & 8eea&ft '¥1-ffl iR a<lde<l !& ~ 3 (•emlfteneiBg 
32 ~ Seet½&ft ~ * Ch!lf'••• + * ~ b3 * J>a,t 4 ~ ~ 
33 oieft 3 * lite Gi¥il ~ as e11••t•a by 8eetieft + * thls aet-r te 
~4 l'Bfl<H 
35 1100. ~ ~ tl&lilBf!:eB J:l""¥isi&ft9 ~ tlHff eil&!'teP llil&l,l, 
36 1794.5. TIie provisions of this chapter shall not precl11d• 
37 a man11,fact1,rer making express warranties from. su{Jgesting 
38 methods of effecting service and repair, in accordance with 
39 tlte terms an<l conditions of I/Le express warranties, other than 
40 those required by this chapter. 
41 1795. If express warranties are ,nad~ by persons othor 
42 than the manufacturer of the goods, the obligation of th• 
43 person making such warranties sha.ll be the same as that im-
44 posed on the manufacturer 11nder this chapter. 
45 SEO. 2. This act shall apply to conmmer goods sol<l on or 
46 after ,llarch 1, 1971. However, Sections 1792 to 1793.1 of the 
47 Civil Code, inclttsive, enacted by Section 1 of /Ms act, shall 
48 only apply to cons,<,nc,• goods manufactured on or after March 
49 1, 1971. 
50 SEO. 3. Section 1794.2 is added to Article 3 ( commenc-
51 ing with Section 1792) of Chapter 1 of Title 1.7 of Part 4 of 
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SB 272 -8-

1 Division 3 of the Civil Code, as enacted by Section 1 ~f tiJJ 
2 act, to read: . · · · ~ 
3 1794,2. The triple damages provisions of this chapter shali"• 
4 not apply to a cause of action commenced or maintained piir~ 
5 suant to Section 382 of the Code of Civil Procedure or pu-" 
6 suant to Section 1780 or 1781 of this code. ·,, 
7 SEC. 4, Section 3 of this act shall become operative only: 
8 if Assembly Bill No. 292 of the 1970 Regular Session is eii'!i 
9 acted and adds Sections 1780 and 1781 to the Civil Code •• 

10 ,-part of Title 1.5 (comniencing with Section 1750) of Part '4'11ltll' 
11. of Division 3 of such code, and in such case shall become aper.-~-: :· 
12 ative on March 1, 1971 or at the same time as such sectioni\\f,1 ;:. 
13 and _title b:conie operative, w~i?hever is later, at which. ti.me .lf,;i:_, ~ · 
14 Secti?n ~ 17942.2 of the, Cm! Code as added by Section 1,lf -
15 of this. act 1s repealed. ' ffit'. 

•-.-~;Ii r 
.!II.. :, '" ·I· ,, 

· :lil < 

0 

,, __ 
·•, 

_J J J _] _J 

Senate Bill NO, 272 

Passed the Senate August 20, 1970 

Secretary of the Senate 

----· 

Passed the Assembly August 19, 1970 

Chief Clerk of th• Assembly . 

This bill was received by the Governor this _________ _ 

day of_ _____________________ , 1970, at_ _______ o 'clock..---K, 

Private Secretary of the 001/ernor 

00081

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/84



BLANK PAGE 
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Gentlemen: 

amended, 
Senate. 

I have again reviewed s·.B. 272, as tentatively 
and also reviewed S.3074, as it passed the U.S. 
I have the following major co:mments: 

l. The definition of "express warranty• as 
contained in Section 1757 does.not fit the intent·of the , 
bill. We are dealing with express warranties against defect 
or malfunction, not Commercial Code concepts of expres·s 
warranty. That already is the law. 

s. 3074 makes a similar mistake, 1. 3. p. 2, 
and then spends considerable effort remedying it by modifying 
the defintion where it matters, see• ••• warranting ••• 
against defec~ 2!. malfunction ••• ", 1. 20-22, p. 4 and 
see; 1. 11-1~, p. 7; 1. 11-12, p. 8; l. 18-19, p. 9 etc. 

Thus, in Section 1757(a) "express warranty• should 
be defined as: 

"(l) a • Pl" statement arising 
out of a sale to the consumer of • consumer 

~ pilFlilliuet pursuant to which thP. warrantor U.'1.der-
0 takes to preserve or maintai~ utility or 

performance of .-e consumer~•~ or provide 
compensation if there is a failure in utility 
or performance." [From S.B. 920, Section 
1737.l(b)] 

Section l757(b) and (c) remain unchanged. 

- 2. I cannot, in good conscience, abide with 
the result of the change to 1768, which allows manufacturers 
to sluff off their duties under their own warranties onto 
retailers. :The result of the 1769 duties on retailers is 
not going to hurt Sears, Penney '·s or Wards, however it 
may well destroy our competitiion. 
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-Section 1769 will require·each retailer selling 

manufacturer warranted goods to maintain a cash float to 
cover repairs,replacements or reimbursements under the 
manufacturer's warranty. How can a small retailer han~le 
this load? 

Further, how can a small retailer mak~ use of 
Section 1771? By filing a lawsuit at great expense? By 
threatening to discontinue carrying the manufacturer's line? 
Can we seriously consider that the manufacturer will care? 

Further, what of the small to medium manufacturer 
against the medium to large retailer •. suppose he is sued 
by the retailer who has replaced or reimbursed when it would 
have been cheaper to repair; or repaired at huge expense 
instead of replaced. He has no defense, nor does he have 
the muscle to resist the claim. 

In short, as previously expressed this is not too 
. bad a bill for the "bigs", but a disaster for the "littles". 

I have no solution because the choice is so 
unsatisfactory. If manufacturers are required ~o maintain 
service facilities, then the smaller manufacturer is excluded 
from the state; however if retailers must bear the burden, 
the small retailer is excluded. 

Perhaps, an answer is that.under 1769 the retailer 
need only forward the goods to the manufacturer or replace 
at the retailer's option. This suggestion requires great 
changes in Sections 1770 and 1771. Other than that, I have 
no suggestions. 

<::: :;:;;~;;,;~:;;:~~'1-;;;~~~v 
~mmary, although it sounds trite, this bill 

is federal stuff. Only the federal government can effectively 
handle the national and international problems created by 
service and repair facility requirement bills. In all good 
faith, this area ought to be studieu--not to establish that 
legi.slation is needed--but rather how to draft such legisla-
tion without drafting an anti-competitive bill. · 
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• • SB 272_ 

APPL:ES ONLY TO WARRANTY OBLIGATIONS ON CONSUMER GOODS 

1) Sections 1755, 1756, and 1757 (p.2, line 16 et .!!!SI.·) provide 

definitions which have either been taken from or are similar to 

those in the Uniform Commercial Code. 

2) Sections 1760 through 1765 (p.3, line 18 et seq.) prohibit 

disclaim•r&f the implied warranty of merchantability or implied 

warranties of fitness unless the goods are clearly labeled as 

being sold on an "as is" or "with a11· faults" basis. 

3) Section 1766 (p.4, line 14) provides that no express warranty 

can be used to reduce the protection offered by implied warranties. 

Section 1767 (p.4, line 20) requires that express warranties be 

stated in clear and concise language and clearly identify the 

maker of the warranty. 

4) Section 1768(a) (p.4, line 25) requires - as an cption - every 

manufacturer of consumer goods to provide sufficient repair faci­

lities to service his warranties. 

Section 1768(b) (p.4, line 30) provides that the buyer of defec­

tive goods which are sent to such a service center must receive 

the goods back in merchantable condition within 30 days - unless 

he agrees·otherwise or unless cir.cumstances beyond the control of 

the manufacturer cause delay. 

Section 1768(c) (p.4, line 43) provides that if the manufacturer 

cannot repair and return the goods that quickly, he shall either 

replace the goods or reimburse the buyer for the purchase price 

less use. 
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5, Section 1769 (p.S, line 1) applies only to manufacturers who 

do not provide the service centers required in Section 1768. The 

buyer of defective goods from such a manufacturer may avail him­

self of the following: 

Section 1769(a) (p.S, line 5) - the buyer may return the 

defective goods to the retailer which sold them for replacement, 

repair, or reimbursement at the retailer's option. 

Section 1769(b) (p.S, line 18) - the buyer may return the 

goods to any California retailer handling the same brand of goods 

for replacement or repair at the retailer's option. Liability 

under (a) and (b) is limited to the terms of the warranty. 

Section 1770 (p.S, line 24) provides that goods repaire? 

under Section 1769 must be returned within 30 days - same as Section 

1768(b) 

6) Section 1771 (p.5, line 34) requires the manufacturer to 

reimburse the retailer for the fill amount the retailer lost in 

servicing the manufacturer"s warranty. 

7) Section 1772 (p.6, line 1) applies the provisions of this 

Act to makers of warranties other than the manufacturer. 

8) Sectiops 1773 and 1774 (p.6, line 6 tl ,!.!!1-l provide triple 

damages for willful breach. 

To avoid any possible conflict with pending federal legis­

lation, t.he effective date of this bill is February 1, 1971. 
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SB 272 (Song) is supported by the following organizations: 

1. Association of California Consumers 

2. California State Electronics Association 

3. Office of the Attorney General 

4. Plumbing-Heating-Cooling Contractors of Califor­
nia 

Editorial Support: 

1. L. A. Times 

2. Westinghouse Broadcasting 
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SB 272 

S3 272 is based on an extensive interim hearing by the 
s~~~te Co~.mittee on Business a~d Professions into conswr,er w~r~a~­
·.:.y ;,::o:..lems. .As wel::. as s-i..-viving the no=al legislative procc­
~~::~ • .::he :..i::.1 has been s~jected to a word by word scrutiny by 
.:.~·.;{:.o:::.~ys e..nd representatives of the California Manu::act~re~s 
.£:....,.;;~ci~·tior .. ar.d the Califo::-nia Retailers Associatior"' in a ::.eriiZ=s 
v~ =ooti~gs with Ser.e..tor Song ~nd his staff. As a resul~ ot t..~es~ 
: .. -.,.:.:'.:i.,ss, the bill h-.s been significantly amended to make it a 
,;1.:,;::;. .. 1:;1e an<i beneficial piece of legislation. 

~.:-... ·.!.-:::on guestior.s 

' ' ' '~, ~r.~at is an irr.olied war~anty? 

~:.-~~£\•1~r: A warranty is a statement by t..'le manufacturer or other 
:':):-.. ~_r::.y rega~di:ig the nature of gooC.s for sale. U:iless speci:ic~::y 
~izclaimed, all goods for sale carry an implied warranty t..~at tl--.~y 
~~~ fit fo: the ordinary purposes £or which such goods gre use~, 
~~~ the seller.is liable if they are not. This is already p-.rt 
v~ the Commercial Cede and is not a=fected by SB 272. 

,_' 
' .!.1 Wl,at is an express warranty? 

.-.: .. swer: A wri-c.te:i statement by the manufacturer or o~;.er party 
g~~ranteeing the life of his product and/or offering service or 
co~pensation if the product is defective. 
, ., . 
I~, w:..,_y do ma~ufact"J.rers give express wa::-ranties? 

.:.:-.;ower: P:ima:cily to advertise t.'leir products anci 
::;,·.:.:=chaser a sense of security at the time of sale. 
·.:;.es are ;:iasically sales aids. 

Are there warrantv abuses? 

to give tl~e 
Express wa::c:::-zl'l-

_:_::,swar: Indeed there are. Z"~s Virginia ~auer. President 2'ixo~'s 
S;_:,.::cial Assista.nt for Consumer Affairs, reports that warranty .;:,::cb­
:..o;,~.;; a:::-e ;:.;-.e leading cause of the complaints reachir,g her of:;:ice. 
~.:.ring its interim hearing last fall, the Senate Susiness -.nc 
~::cfessions Co....~ittee_cataloged the following comsu..,er abuses: 

(al The warranty fails to state any method of obtaini .. g ~~­
p~irs for the defective product. 

(bi Neither ~~nufacturer nor retailer accepts responsi~.1ity 
!~~ ~~e wu~ranty. 
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?age ~o 

( c) 
.:..~factive 

The warrantv is c.ood only 
prod~ct at hls own expense 

if the purchaser ships 
to Cincinnati, Ohio • 

~he 

(d) ~he warranty is written in confusing or mis-leading 

(e) ~~a warranty is written in such a mar.:.er as to g~v~ 
~~~ti p=otectio~ than the normal implied warranty atuched to 
~cods in co~-:.erce. 

Warra..~y repair work takes months to co~plete. 

(g) ~':.e local retailer/repairer-refuses to ~o a«y war=a~~y 
w-:;:::-:-t because he is not fully rei...lhursed by the manufacturer. 

The ·co:n.uon cause of these cJ:,uses is the desire of a few 
:::.~::.·.:.:::acture:z-s to receive the advertisinS' benefit of an express 
._.,c.i.rranty wit..,.out having to pay for it. 

(5; What sa~ecrua:::-ds does SB 272 orovide against these proble.us 
\J,; ~t. express warranties? 

?.:.:swe:-: Fi=st, the bill qives the manufacturer a c.noice of C:esis­
~~~in~ authorized service facilities in California to handle ~is 
w.:..rranty wo::k. These may consist of certain. of the retaile~s pi:e­
:s:;:r. tly carrying his goods, independent repai:i: dealers wit~. w,:o;~ 
~~ ~a~cs an agree:nent, or special facilities which he·estab:~shes. 
;;;a:-.y :..anufacturers (Sony, RCA, Sunbea.-n, Panasonic, etc.) presently 
~~e -;his sys~e.-n • 

., :: ; 
\ W/ ~•rnat if the manufacturer fails to designate these service 
-=:-:. ci ~ i ties? 

~::swer: ~hen the bill requires hi..-n to reL"'llburse his retailers fo~ 
·i;:.air full expenses in servicing· his warranties. 

(7i Eow aoes this benefit the consumer? 

;·.::swer: Unc,,er SEI 272, the consumer has only to return his C:<i:ioc~.::.v.:: 
;:.,:.."Oci\lct to 'the nearest. service facility or retai~er i:i orC.cr 1:0 ::~­
=~iva the se~ce promised by the warranty. No :.~re pre?aiC: ~~i✓-
:.·.""·;··cs ·;:o Ea~r .. ~e, New ~ersey or complementary disclaimers o: ::-,;;u .. J?o~-:.­
;;;.:.:,::.:ity by mar..ifacturer ;.nd retailer. 

How else does tha bill benefit the coni.urr.er? 

:.: • .;wer: It req-..iires warra;,.ty repairs to be completed withi:·, 30 
~~YQ, ~nless the consumer agrees to a longer period. 

It rec;:ui::-es that warranties be written in ''readily unC: ... rst,:>cc. 
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. --- ·-:::~~ .. _. .. 
Pase Three 

Zt also pe=its any cons=ier or retailer injured by & 
·.-.:.,.c'.\1:!.l b:.:oacr. of this chapter to sue for triple damages (b1.t 
::o ~ in cl.ass ac~ions.) 

(::,; S.:-:;pose a distributor or retailer makes his own expresz 
,·.-·.:.:~::~~:t·v? Is ~:.e man~factur.ar rest>onsible to= se::vicing 0C1 

•. :-.;::w~=; Nv. The bill provides that the maker of the war::-c.n--.:.y 
~~ =~sponsible for servicing it. The bill also requires the 
. .:.~:~~~ of the \ota=ranty t:.o c::..early identify hi.~sel:f on the warraut~/'­

bil: 
~:~) :ioest•t this/~lace an ext=a burden on the retailer? 

; .. .-.~war: Yes, but it also gives him i:he risht of full :::-ecove:..--y 
~~c :a~ufac~u=er £or warranty.work which he does not presently 
.::.-.. joy. 

-...---· ............... 

At wors't., he wisht he forced to info:rm ~~e :nanufacture:c ·t.~~~.: 
:.e cou.::..d no lc:iger sell the manufacturer• s goods ·with an express· 
·.-r.:.:.:r&-:.ty. This .night possibly cause a few conflic· ... s in the re:..:. t:.c:-.­
z..-,i? be-;:wecn =nufact-.:irer and retailer, but that is better than 
:·.:.vi:i.g Califo=ia citizens suckered by false pro::1ises and not 'kr.ow 
w,:ere to turn in order to obtai.."'1 redress. 

C :.1; LJOes the bill place an additional burden c~ t.~e wanufac~u~c~? 

.,.;-• .;we:.:-: :i:t does, but only if he chooses to issue an express warra:-.·.:y 
~~d ~eceiva fr.e be.r.~efit t.~erefrom. If he wants the benefit, ~~e 
Zi:l recrwires hi~ to accept the related responsil>ility. 

The worst that could happen ~o a manufacturer is·t.~~t ~e wow~~ 
:-."'ve to sell his products without an express warranty. ':his :l:.gh~~ 
~a the only c~oice for t.~e small, out-of-state ~anufacture:::-, but:.~ 
~~ a better choice than ~aving California cons=er& stuck wi~. ~is 
v,o::--:;hlass warranties. 

:i :; :; !i ,i i! ;; li 1; 
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2 column head: 

SONG WARRANTY' BILL PASSES LEGISLATURE 

This is the story of a bill that was approved by a majority 

of the members of the Senate Business and Professions Committee, 

the California Senate, the Assembly Committee on Commerce and Pub­

lic Utilities, and the California Assembly. Eighty-nine legislators 

are recorded as voting for the bill and only six against. That is 

a pretty hefty majority, and it is the result of a great deal of 

study, effort, skill, luck, and compromise. 

My bill, SB 272, began with the background investigation done 

in preparation for the special hearing on warranties held by my 

committee last fall. This research and the hearing convinced:me 

t~at too many Californians were losing hard-earned money because 

of phoney warranties, a..,d that we needed a tough law to end this 

abuse. 

A .. t,!r the hearing, I began to write the first draft of SB 272. 

I started frorr, scratch because no other government, federal or 

state, h,1d adopted a law in this field. In fact, by passing SB 272, 

the calirornia Legislature blazed a path that other states are sure 

to follow in years to come. 

I p1:esented my -bill to the Legislature early in February. It 
-

w:J.;, '.::1e 272nd bill ·introduced in the Senat~ this year, and thus it 

w«s designated Senate Bill (SB) 272. The bill was as,1-Lgned to the 

:i .. :;L1on,i ,,nd Professions Committee for its first hearing. 

Two days before the hearing, the roof fell in. The oppo.nents 

of ~he Lill suddenly appeared. There were represent11tives of thu 
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• • Page T\4a 

,::""1-iZornia Ma.1.ufacturers Association, the Retailers Association, 

Saa;;.,a;, ~~c,ntgo:r.ery Ward, J. c. Penneys, a:.d Kaiser Industries. 

Ga,,eral Motors even sent a law-.1er from Detroit. At that first 

u.eeting they spent their time shouting that I was tryinq to put 

the:n all out of busin,.ss. 

We had other meetings, however, as I moved the bill through 

the Senate and to the Assembly. Once they realized that I was 

~atem,ined to pass SB 272, they sat down quietly with me and we 

w~~t over the bil: section by section, word by word. They admitted 

the need to end warranty abuses, and I accepted a series of amend­

r;,c:nts that, without weakening the bill, brought it more in line with 

c~rrent business practices. 

Meanwhile, I conducted an intensive educational campaign among 

t~e members of the Assembly, explaining my bill and reminding tr.en, 

0£ the times that I had voted for bills of theirs. As a result of 

tr.is, and of the amendments, SB 27 2 \:as approved by the Assembly 

on a vote of 65-1, and was sent to the Governor for his signature. 

The following are questions that I have frequently been asked 

about warranties and SB 272. 

1. What is ·a warranty? 

l'.r.swer: A wa-rranty (or guaranty) is a pledge by the manufacturer 

that the products he makes are of good quality. It is usually in 

the form of a written statement; attached to the product in the form 

of a tag or booklet, in which the manufacturer promises to make re­

pairs if the p~oduct is defective. 

000081 

·~ 

·~ 

·-

00092

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/95



• • Page Three 

2. W1-,•, does a manufacturer give ;;__warranty? 

:.:.:-.:wer: To sell his products. Warranties are an advertising girr.­

~ick, a sales aid. If, for example, you go shopping for a washing 

machine, and one brand comes with a warranty while another does 

.. ct, you will probably choose the brand with the warranty because 

the warranty appears to insure the quality of that machine. 

3. Are there warranty abuses? 

Answer: Inde·ed there are! Mrs, Virginia Knauer, President Nixon's 

Special Assistant for Consumer Affairs, reports that warranty prob­

lems are the leading cause of the complaints reaching her office. 

During its interim hearing last fall, the Senate Business and Pro­

fessions Committee cataloged the following consumer abuses: 

(a) The warranty fails to state any method of ob~aining re­

pairs for the defective product. 

(b) Neither manufacturer nor retailer accepts responsibility 

fer the warranty. 

(c) The warranty is good only if the purchaser (you or I) 

ships the defective product at his own expense to Cincinnati, Ohio. 

(d) The warranty is written in confusing or misleading lang­

uage. 

(e) Warranty repair work takes months to complete. 

(£) The-local ~etailer/repairer refuses to do any warranty 

work ber.ause he is not fully reimbursed by the manufacturer. 

The common cause of these abuses is the desire of a few manu­

facturers to receive the advertising benefit of a warranty without 

having to pay for it. 
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• • J?age Four 

4. Ho·~ does SB 272 solve these warranty probl™-? 

Answer: First, the bill requires the manufacturer to choose author-

iz,::.:! service facilities in California to handle his warranty work. 

These may consist of certain of the retailers presently carrying 

his goods, independent repair dealers with whom he makes an agree­

ment, or special facilities which he sets up. Many manufacturers 

(Sony, RCA, Sunbeam, Panasonic, etc.) presently use this systen-,. 

5. T•fhat if the manufacturer fails to designate these service fa­

cilities? 

;,,ns• . .,~r: Then the bill req-.iires him to reimburse his retailers for 

their full expenses in servicing his warranties. 

6. :;ow does this :,enefi t the consumer? 

;;r.;:;wer: Under SB 272, the consumer has only to return his defective 

product to the nearest service facility or retailer in order to re­

ceive the service pro.~ised by the warranty. No more prepaid ship­

;~er.ts to Bayonne, New Jersey: no more struggles to make the manu­

facturer or retailer do warranty work. 

7. Row else does the bill benefit the consu..ier? 

A,,swer: It requires warranty repairs to be completed within 30 

days, unless the consumer agr~es to a longer period. 

It requires that warranties be written in "readily un::ierstood 

:!..anguage. " 

It also perraits any consumer or retailer injured by a wilfull 

breach of this chapter to sue for triple damages. 

a. i1l1cn docs this go into effect? 

i,nswct:: Thea! bill applies to the products you buy on or after March 

l, 1971. 
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• P;;ige Five • 
9. 2:~esn't this bill place an extra burden on the retailer? 

A:-,swer: Yes, but it also gives him the right to recover his full 

exoenses from the manufacturer for making warranty repairs-a right - --
w:1ich he does 11ot presently enjoy. 

10. Does this bill olace an additional burden on the manufacturer? 

Ar,sw::r: It certainly does, but only if he chooses to increas~ hiF 

sa:es by issuing a warranty with his products. If he desires the 

benefit, he must under this bill accept the related responsibility. 

When we go shopping, we are entitled to fair dealing. We should 

receive a dollar's worth of goods fur every dollar we spend. My 

~ill, and most consumer legislation, attempts to insure fair trea~­

me:.t and, as Ralph Nader says, "to preserve the free-enterprise 

ecor,omy by making the marj~et work better. " 
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SENATOR ALFRED H. SONG- 28th SENATORIAL DISTRICT ~·· 
A REPORT TO lHE PEOPLE 

SONG WARRANTY BILL PASSES LEGISLA!URE 

This is the story of a bill that was approved 
by a majority of the members of the Senate 
Business and Professions Committee, the 
California Senate, the Assembly Committee on 
Commerce and Public Utilities, and the 
California Assembly. Ei!f,ty-nine legislators are 
recorded as voting for the bill and only six 
against. That is a pretty hefty majority, and it 
is the result of a great deal of study, effort, 
skill, luck, and compromise. 

My bill, SB 272, began with the background 
investigation done in preparation for the special 
hearing on warranties held by my Committee 
last fall. Thi: research and the hearing convinced 
me that too many Californians were losing 
hard-earned money because of phoney 
warranties, and that we needed a tough law to 
end this abuse. 

After the hearing, I bega'I to wi ,te the first 
draft of SB 272. I started fron, scratch because 
no other government, federal or state, had 
adopted a law in this field. In fact, by passing 
SB 272, the California Legislature blaz£d a path 
that other states are sure to follow in years to 
come. 

I presented my bill to the Legislature early 
in February. It was the 272nd hill introduced in 
the Senate this year, r.nd thus it was designated 
Senatf' Bill (SB) 272. The bill was assi~"ed to 
the Business and Professions Committee lor its 
first hearing. 

Two days before the hearing, the roof fell 
in. The opponents of the bill suddenly 
appeared. Tt,ere were representatives of the 
California Manufacturers Association. the 
Retailers Association, Sears, Montgomery Ward, 
J. C. Penneys, and Kaiser Industries. General 
Motors even sent a lawyer from Detroit. At that 
first ITleeting they spent their time shouting that 
I was trying to put them all out of business. 

We had other meetings, however, as I 
moved the bill through the Senate and to the 
Assembly. Once they realized that I was 
determined to pass SB 272, they sat down 
quietly with me and we went over the bill 
section by section, word by word. They 
admitted the need to end warranty abuses. and 
I accepted a series of amendments that, without 
weakening t.he bill, brought it more in line with 
current business practices. 

Meanwhile, I conducted an intensive 
educational campaign umong the members of 
the Assembly, explaining my bill and reminding 
them of the times that I had voted for bills of 
theirs. As a result of this, and ol the 
amendments, SB 272 was approved by the 
Assembly on a vote ol 65-1, and was sent to 
the Governor lor his signature. 

The following are questions that I have 
frequently been asked about warranties and SB 
272. 

/nmriow·,I ,,,, /'ltlJ:1· .f/ 
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• 
1. What is ~ w,rranty? 
AnSW11r: A warra,,ty (or guaranty) is a pledge 
by the manufacturer that the products he makes 
are of good quaiity. It is usually in the form of 
a written statement, attached to the product in 
the form of a tag or booklet, in which the 
manufacturer promises to make repairs if the 
product is defective. 

2. Why does a manufacturer give a 
warranty7 

Answer: To sell his products. Warranties are an 
advertising gimmick, a sales aid. If, for example, 
you go shopping for a -shing machine, and 
one brand comes with a warranty while another 
does not. you will probably choose the brand 
with the warranty because the warranty appears 
to insure the quality of that machine. 

3. Are there warranty abuses? 
Answer: Indeed there are! Mrs. Virginia Knauer, 
President Nixon's Special Assistant for Consumer 
Affairs, reports that warranty problems are the 
leading cause of the complaints reaching her 
office. During its interim hearing last fall, the 
Senatu Business and Professions Committee 
cataloged the following consumer abuses: 

(a) The warranty fails to state any 
method of obtaining repairs for the defective 
product. 

(b) Neither manufacturer nor retailer 
accepts responsibility for the warranty. 

(cl The warranty is good only if the 
purchaser (you or I) ships the defective product 
at his own expense to Cincinnati, Ohio. 

(d) The warranty is written in confusing 
or misleading language. 

(e) Warranty repair work takes months 
to complete. . 

(f) The local retailer/repairer refuses to 
do any warranty work because he is not fully 
reimbursed by the manufacturer. 

The common cause· of these abuses is the 
desire ot a few manufacturers to receive the 
adverti~ing benefit of a warranty without having 
to pay for it. · 

4. How does SB 272 solve these warranty 
problems? 

Answer: First, the bill requires the manufacturl'r 
to choose authorized service facilities in 
California to handle his warranty work. These 
may comist of certain of the retailers presently 
carrying his goods, independl'nt repair dealers 
with whom he makes an agreement, or special 
facilities which he sets up. Man~• manufacturers 

00008~' 

• 
(Sony, RCA, Sunbeam, Pan11011ic, ete.l 
pretently use this system. 

5. What if the manufacturer fails to 
designate these service facilities? 

Answer: Then the bill requires him to reimburse 
his retailers for their full expenses in sarvicing 
his warranties. 

6. How does this benefit the consumer? 
Answer: Under SB 272, the consumer has only 
to rpturn his defective product to the nearest 
service facility or retailer in order to receive the 
service promised by the warranty. No more 
prepaid shipments to Bayonne, New Jersey; no 
more struggles to make the manufacturer or 
retailer do warranty work. 

7. How else does the bill benefit the 
consumer? 

Answer: It requires warranty repairs to be 
completed within 30 days, unless the consumer 
agrees to a longer period. 

It requim that warranties be written in 
"readily understood language." 

It also permits any consumer or retailer 
injured by a wllfu/1 breach of this chapter to 
sue for triple damages. 

8. When does this go into effect? 
Amower: The bill applies to the products you 
buy on or after March 1, 1871. 

9. Doesn't this bill place an extra burden 
on the retailer? 

Answer: Yes, but it also gives him the right to 
recover his full expMses from the manufacturer 
for making warrant',• repairs-a right which he 
does not presently enjoy. 

10. Does this bill place an additional burden 
on the manufacturer? 

Answer: It certainly does, but only if he 
chooses to increase his sales by issuing a 
warranty Nith his products. If he desires the 
benefit, he must under tt1is bill accept the 
related responsibility. 

When we go shopping, we an, entitled to 
fair dealing. We should receive a dollar's worth 
of goods for every dollar we spend. My bill, 
and most consumer legislation, attempts to 
insure fair treatment and, as Ralph Nader says, 
"to presl'rve the lree-er.terpr ise economy by 
making the IT'arket work better." 
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_. .;: • ENROLLED BILL REPORT ; Agrlcullure & Services Agency 

Oapartmont, Board or Commission 

Prof•ulonal and Vocational St1naard1 

AUTHOR BILL NUMBEF'j 

Song and Karabian SB 272 I 
SUBJECT: 

This bill enacts the Consumer Warranty Protection Act. 

HISTORY, SPONSORSHIP AND RELATED LEGISLATION: 

Th~ sponsor is unknown. A related bill AB-292, currently in e~rollment, 
concerns the same general subject. 

ANALYSIS: 

A. Specific Findings 

Defines consumer goods as any motor vehicle, machine, appliance, product 
or commodity used or bought primarily for personal, family, or household 
purposes. Provides that every sale or consignment of consumer goods by 
manufacturer in this state shall, unless the sale is on an "as is" or 
"with all faults" basis, be accompanied by an implied warranty that the 
goods meet all of the following requirements: Will pass without ob-
;cction ~n the trade under the contract description, are fit for the 
ordinary purposes for which such goods are used, are free from def~cts 
of materials or worlananship, are adequately contained, packaged, and 
labeled, and conform to the promises or affirmations of fact made on the 
container or label. -Provides that every sale or consigru.1ent of consumer 
goods in this.state by a manufacturer or through a retailer or distri­
butor shall, if the manufacturer, retailer, or distributor has reason to\ 
know that the goods are required for a particular purpose and that the i 
buyer is 1~lying on the skill er jt.i.dc,-mcnt of the manufacturer> retailer.~, • 
or distributor to furnish suitable goods, be accompanied by an implied 
warranty that the goods are fit for that purpose, With respect to sales 
on an "as is" or "with all faults" basis, excludes above described 
warranties of merchantability and fitness only if a conspicuous writir>G I 
is ~ttached to the goods which clearly informs the buyer that the goods I 
are sold on such a basis, that the entire risk as to quality and per­
formance is on the buyer, and that the buyer assumes all costs of oervict 
or repair. Requires manufacturers of consumer goods sold in this state 
for which an express or implied warranty exists to maintain sufficient 
service and repair facilities in this state to carry out such warranties 
Requires manufacturers +,o perform such service and repair within u , 
reasonable time after the goods have been returned to ilim or his repre­
sentative and, unless ·the buyer has agreed otherwise in writing, to 
return the goods to the buyer in merchantable condition within 30 dny:i. 
Requires the manufacturer, if he is unable to so return the goods (Cont.ct) 

•rhe last approved pusi tion of this department was Not Favor. 
senate was 24-5 and in the Assembly 64-. 

i 
The vote in Lile I 
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EN:~{LED -~,BIL~ ,~~~EPORT -~--· '··. ,~. ·-;' '. !rlculture & Services Agency .~ 

~-..:!-'~-.:.::;;;..::.:.:::;;:.......,;.;...;;~=~~--..:....--------.-;:;=-;-;::;;:;-------,"iiii,.:iiiw:iE:.----, 
Department, Board or commission . AUTHOR 811.L NUi.lBEH 

l---.:.P_,._,.:..s_s_1o_n•-'-•-•d_v_oc_o_1_1on_._,_s_1._._a._,d_•~------...l.-s_o_ng __ an_d_Ka_r_a_b_i_a_n_ .... ~s-B_-_2_1_2 __ ·_-j I 
ANALYSIS: 

A, Specific F-indings (Cont'd,) 

to either replace them or reimburse the buyer for their purchase price 
less any amount attributable to use by the buyer prior to discovery of 
thecefect, Gives the buyer the following options if the manufacturer 
fails to provide servic~ and repair service facilities in this state: 
(a) To return the goods to the r~tail seller for replacement, service or 
repair under the warranty, in lfhich case the seller has the same obliga­
tions as the manufacturer; {o) to return the goods to t~e nearest retail 
seller of lik·e goods of the. manufacturer for replacement, service, or 
repair. Makes the manufacturer who fails to provide the required repair 
and service facilities liable to the retail seller for the latter's costs 
or performing under the warranty. Gives buyers and retailers injured by 
willful violations a cause of action for treble damages, plus attorneys 
fees. 

B. Financial Effect 

Effect on this department is indeterminate. Could result in added com­
,laint wurkload to the Consumers Affairs Division. 

I 
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C2U) 72'•:IIU ALFRED H. SONG 

STATE IENATO,. 
TWINTY,lllOHTH 111:HATO.!IIAL DIITIUCr 

August 24, 1970 

Ho~orable Ronald Reagan 
Governor 
State of California 
Sacramento, California 95814 

Dear Governor Reagan: 

Re: SB 272 

This bill was passed by the Senate on a vote of 24-5, 
the Assembly by 65-1, and has been sent to you fer 
your approval. 

I am enclosing two explanatory pieces which describe the 
main provisions of SB 272. There are three points, how­
ev~r, that I wish to emphasize. 

First, the bill deals only with the retail sale of "con­
sumer goods", a term which is rather narrowly defined. 
Non-retail sales of consumer goods, retail sales of non­
consumer goods, and all non-retail commercial transactions 
will continue to be regulated by the Commercial Code and 
would not be affected by SB 272. 

Second, the bill only affects those manufacturers who 
choose to give written warranties with their consumer goods. 
Further, it requ.res them to provide only those servi~es 
that they chemselves have promised in their warranties. 
The purpose of the bill is to permit the buyer of a defec­
tive product to obtain this promised service with relative 
convenience and thus eliminate the situation in which en­
forcement of the warranty becomes (as the warrantor knows 
and intends) more difficult and expensive than the purchase 
of a new product. 
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• • 
Honorable Ronald Reagan -2- August 24, 1970 

Third, the bill has been scrutinized by representatives 
of the California Retailers Association, the California 
Manufacturers Association, General Motors, J. c. Penney, 
Montg,;,mery Ward, etc. We had four formal sessions, each 
lasting several hours, and numerous informal meecings at 
which the bill was exao.,.ined sectio:1 by section, word by 
word. As a result of these meetings, we accepted a 
series of amendments, both of language and substance. The 
amendments eliminated the opposition in the Assembly and 
have made the bill acceptable at least to both Retailers 
and Manufacturers. 

I believe that this is an important piece of legislation 
that will benefit many Californians. I respectfully re­
quest that you sign this bill into law. 

Sincerely, 

ALFRED H. SONG 

AHS/laj 

Enclosure 
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• • •YATI: CU'ITOI. COMMITTCCS 

SACltAMINTO, CAl.1,0ltNIA IS•" 
Tin •. , 1tt•1 ,,s-i·uo ' 

~sst~~hl~ Ol• TIUCT o,,icc 
1• 11 •0. "ACIP'IC COAST HIGMWAT 

lt(OONCIO • ICACH, C4LIP'. 10277 

TEL.: JH 0 • S:l:l 

<11alif orni~. :JP;~gis!atur~ 

~ -'" ~.-

. , ·~ .. 
ROBERT,. G/:BEVERL Y. 

A&Sa:M • LYMAN:· troirv-.sixTH D1ffft1C:T 
: ; · f,~,z: ·• ::.._~;,1_·_, _ _:.:·_:; :. · ·· . · -::: _ . 

. ·• _; -~--~~·.: .. :.; .... --~~,.-,:,;. 
:z_... . . .·.::,,._·~;;; ' ,. -" _._ ... .--

·. 
August 31, 1970 

Honorable Ronald Reagan 
Governor of California 

~tate Capitol .. 
Sacramento, California .... 

Re: Senate Bill 272 
-::=: Dear Governor Reagan: 
l.v ,.., 

Senate Bill 272 is now before you for your con-
side ration. 

Although Senator Song is the principal author of this 
measure, I am co-author and carried the bill on the Assembly 
floor. This is major consumer legislation and in fact, if signed 

Cl'U11RM .. N, FINANC:[ .. NO 

INIUlt.o.NC( 

LOClol. GOVl:IINM[NT 

,u:vrNut " TAJIAT,O,• 

into Jaw, will make California a pioneer in enacting strong statutory 
supp,,rt to require manufacturers to live up to their express 
warranlies. 

Although the measure was initially opposed by 
rcpn•sc.:nt;itivcs of manufacturers and retailer:,;, it i::; n,y 
und"rstanding that in its present form it is no longer opposed. 

Your early approval of this legislation will b,· 

Rcspectfu.lly, 

~\o~'\ (:~1.,w,--C~ 
ROBERT G. BEVlcHJ./\, 

• 
RGB:k111p 
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. -, • -
SB 272 

53 272 is based or. an .e>:tensive interim :1earing by ti"".e 
St.::~.:. -ta Co::-Ji",i ttee on Business a~d Professions in to co~st:.;ner w.:.r:-a:--.­
·~·-1 •:,:.:c,.::,.1.e:ns. As well as s~:::-viving the no=al legislz.tive ,o:.:oc0-
.::::.::::1 t:he :-.,i~l hus bee:a~ su~jected to a word by wcrd scruti:·.y Dy 
.~.·.:·:.:o::::~ys z.:-,d representatives of the California !-ta~t:.::actt:::-e:::~~ 
J~ .. .:;;ocic::.tio:-. arid ttc Califo~nia ~~;tailers Association in o :;..:.:::-~..::s 
v.: :-.-.~~t:i~--:.gs with Ser..u.tor Son~ ar.d his staff. As a rest:.i~ 
: .. ...:...:\:..::.;.·,gs, the bill has beer .. significan~ly camenc1ed to rr,ake 
v~::~~ble ~~6 beneficial ?iece of legislation. 

::::·:· :-:.on Q~es tio::s 

, , . 
'~ I w:--:a-t is an ir::olied war::-a:ity? 

.-~.·.::.,•.-11.;r: A warranty is a statement. by the :nanufact.urcr or c~:-. ..:::: 
?,,r~y =eg~rding the nature of goods for sale. U~less speci=~c~::~• 
:~.~,:;claimed, all goods for 5.:tle carry un im?l:..ec. wa:::-rar.ty t~io·:: ~:-.c.::~.­
~:0 fit =o= the ord~na:::-y purposes for which sue~ soods ~~2 Ls~~, 
.. ::.C. ti""1e seller is liable if they a=e not. This is al:-eady . .J~- .... 

~: tha Co"~ercial Code and is net affected by SB 272. 

' -· ' ~ .!.. J 

.. :.s\ .. ,~r: A wri tt.e~1 statemen-c by the manuf=:.ct."J.rc::-- or o·.:J1e:.:- ~&:-·;:~., 
s~~=~ntcei~g the life cf his p:-oduct and/a~ offering serv~cc c~ 
:::v:::p~nse.tion if the product is defective. 

i .:, I ~-.::--:.y do manufaci:urerS give express wa=:::-a:itias? 

--~-wer: Primarily to advertise their products and 
~~:chaser a sense of security at the time of sale. 
~~~s a:.:a oasically sales aids. 

;..re tb ... :,~e wn~rantv ,.buses? 

to giv-2 
Express wz..j,'."::~ . .-.-

.· .. r~s\1~r: I11d1..iaci thare are. ,\1rs Virginio t\nu~.:;=, P::0s idc:-.t :-:~:•:c:·; · .. 
s2~cial Asviutant for Consumer Affuirs, =cpo~ts th~t wa~~a1,~,- .J~0~­

~-;.;;:1 • .:;; z:.:-e --~:1,! le:uding cu.use of the COiilpla.irats r.z:.:1chir,s· :i.C;.:!:" c::j:._~._,;. 
:..1...::rins itu i.ntar.im he.: ring lust full, the Scr.a~c :3usir.e:ss ,:-,:-:.:. 
~· :.::. .:c~ sion:; Cc:r,::1i t tc~ ca taloCjoc"! the fol lowir.~ co:ns-...::;,c r c,1;ju se:::.: 

,al 
).:..;..rs foi-

'/he wu:-:-:-u:)ty ftd.l:;; to state~ any ;-;-,r.:thod of cbt:~~:-.i.:· . .._; :.-...:­
tiw defective product. 

(b) t'lli.!i ther rr,,?:1i.tfuctura-r nor rctuilo2r .:i...::ccpi:.s r..::.spo~1~ :.·.:,:.1 :.. , 
::.o: '.:he \V.i 1· .~.Jr-,ty. 
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Page ";wo 

( c) 'i':,c wa:c::-anty is c;ood o:ily if the pu:cchaser shiµs 
~~:cctive p~vduct at his own expense to Cincinnati, Ohio. 

·-·- ., ..... 1...: 

(d) The \Jarrar..ty. is written in cor,fusi:ig or :nis-le.::.dir:s· 

~aj ?:--.e warranty is w:::i~teri .... u s~ch a mc.1.:-.er as to g.::.v(; 
_1:,;.:;:;; protec~i.0;1 than the norr:lal implied warranty a't~acf"~ed ·.:u 
:;00Cs in co:r~.e=ce .. 

( f) War::-auty repair wori< takes ;r.ont:1s to co;::,plete. 

(g) i:·:·.e :ocal retailer/::epai~er refuses t:o C:o a:-.y 1.-12.~:.-.:.~-.·.::_.. 
·110:::-<. ::.ecause he is no'C fully reiri\bursed by the ;-:1a:-:iufa.ctur,:;::. 

~he co;ri:.-:ior;. cause of these "'Duses is -che desi~e of a ::,.:,,..­
::.:..:;...:.:actu;:e::rs to :ceceive t:h8 advert:.sir.; ber,efi t of a:-. e:-:~:>::0.:.::. 
•~, .... :::-~.:ty without havi::ig to pu.y for it. 

~ j 1 ',·.r .z:t s.:!.:'ecua=ds docs 53 272 orovic!e aqainst these ?Z-Ol~:..:::: ... 
.. :_ .:.~-. t:xorcss \ ... ·ar::anties? 

.::.:.sw~-.:: ?irst, the bi:l giv~s the ::-,anufacturer c.. c~--.oice o:: C.: ...... ::, -
.·.:...-:::..r.s; au-.:.i",o::i.zcd service facilities in Califor:iia to :12.r-...:~l,2 :~ . .:.-:._ 
\·.'..:.:..·::~:-.t:y wo::k. These :'i'iay co::sist c: ce:-tain o= the ::e~c.i:..:..::.::; ::,_· ... -­
.s.:-::-. tl.y carryir..g his goods, i:idepende:-it re?air Cea lers wit':-. \-1:-.v: .. 
:-• .:! ~c:.:-<es u:1 ;;,.g::-ee:::-,ent., o:::.- special facilities w:-iich he2 cst.z.~~::...:;:· .. : ..... 
. \.:.:.~·.y r:.anufc:.ct1.:rl'.::::s (Sony, RO., Sl.:nOea:.1, ?anaso:1.ic, e·.:c.) ;,:..·..::.;;...::.~<-. . . 
· .. :::..0 -:.:i:i..s :;;ys~em. 

~: __ ·.2.wcr: •~'he~-;, ~he bill reqtiircs n:..::-: to :::-ci;.-.:O·..;,::sc :,is ::-0·i:.ai:.(.;::~: ::G--· 
~~~ir =ull expenses in servici:-.g his warrantias. 

! '01,1 r1n.--s this benc fit the cc:1st:;.1~r? 

.. :·.;:,\-/(!=: 

_-.,_·:;.:.~· ... c(:. to the nc:a::est service faciiity or r12:l:ai:...~= i:: 0:-.. . ._:: 
~~~.v~ ~11~ service p;o=iscd by ~he warranty. No ~ora ?~~J~-~ .. :· .. ~ .­
:, ... ;;,\::-; ·;,;,o !':.t,~r.r.c, :,~w .;~rscy or com:)lcri,cnto:-y di~c!..::iiiT,c:.:-s c,.:: :,.:<~.:. ... -.· 
,;:...·.::i::.:.i ty by munu:.:'ucturer '4:-ld rct.:iilcr. 

\v, ·101,1 else does the bill ben~fi t: th..:: cor,~ll.'l~1.::::1 

: .. ~~:w~r: It rcquir~s warra~ty ~~p~lrs to be co~~le~~d witi:i;1 
.: • .;.'.l.;j, l1.1lc:.:;s t:-;.c consumer agrc0s to u. lc,ngc:c p~~-ic,(i. 
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Page Three 

:~nguage 11
• 

It also ?ermits any consumer or retailer i~jurcd by_ 
~i].fall b~each of this chapter to sue for tripl~ dara&ges (b~~ 
~i~ class act~ons.) 

(:.•i Suppos: a Cist::-ibutor or retailer makes his own exp~IZ:S.S 
.-;~.:..R-.::.~:-.~..:v? .1s tl":.c r.ianufacturer respons1.·.01e :=o~ sCi.-..:v1.c1.:1si :.-~•-; 

--~·.s\·✓~=: N~. The bill provides that the ::-,ake::- o= ~he \-.'ar::.:..::·.:y 
;..;; ::-2sr.,o;isi:Ole =or servicing it. T:1e bil:. also requi=es -~:-.-2 
....... -....:: ... o-£ -the wa~::-z.:1ty to clearly identify hi:nself o:i 'the w2.::::a:·.-.:.:.-. 

bill 
~~~j Uo~s~'t this/~lace an ext=a burden on the =e"ta~le~? 

.. :~-.;-.. .. ,~r: '...'~s, but it also gives hii.1 the i:-ic;h~ of full ::ccc,vc._-~":.:, ..::::c~·.: 
-.:.:·.~ :;;anufuc-=.urer =or warranty work which he does :-:.at ?::es2r.·..:l:1 

. .-.~vy . 

. .:..t worst., i":.e m:.ght be forced to inform t!'".c =:it1:1u::actt:.::.:.::: ...... "'--
:-.C:! co·uld r:o longer se:11 the rnanufac-turer' s 9 .. ooC.s wit;~ c,.n ,.:,;q;n.·,2.:,.., 
-,..,_.:::~:-. ty. r.:..-.his ;night possibly cause a few conflicts i:-. :::"".c ::- ::.::.. ... ·.:~-:; .. -
.:-.:.i.? betwe::cri r.i~nuf acturer and retailer, but that is be~ ter ·cr.u:-:. 
:· .... vi.~1;· California citizens suc}~ered by false prc:aises c.nc1 ~o'c kr.c-.•1 
· .. ,~--~re -to turn in order to obtain redress. 

Does t11£: bili pl,?,~P. ~n '1dditional burcic0 c:-. thw r;,'1:-,·.~:~~~c·.:~::.:_:<· 

~-~~wcr: It does, but only if he chooses to iss~e ~n express~~:~~- ..... ~· 
.:-.. 1ci :.:ccaivc the bc~1afit there:=ro!'.l. If he w~nts -.::"ic ~e:--.e£:...-.:, ·~:-.c: 
~~iL requ~rcs hi~ to accep~ the rela:ed res?ons~bili~y. 

Tht: worst that could hap?en to a :;-,anufact·.::.:-1?r is t:ic.;: .:,2 1-.·.:,c.~-
.-h.v..::: t.o s 1.:ll :l.is produc-c.s without ar. express w~:::-rsn ty. r::-:-:.i..; ::~.:.s·>. ·..: 
·.:...:: t:-.e only chqice for the small, out-o=-sta.te ::-.21:1u:'actu::.-e~, ::.-.:it .:..·.: 
::...; c:t bettc~ choice than :1.aviI'lg California ccns-..:r.-~ers st-.;ck ,.,:.:.i;:·. :-. .::...:.: 
\1u~·::r~10:::.s warranties. 
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~. 

• 
August 12, 1970 

EXPLA~TION OF SB 272 

SB 272 applies to manufacturers who choose to give express 
Go,-,S.i I""•(>.. 

warranties with the sale of their~products. These manufacturers 

gain considerable advertising benefit from these warranties. 

SB 272 would impose the responsibility upon the manufacturers to 

live up to the terms of their warranties. 

The bill gives the manufacturer a series of choices. He must 

first choose whether or not he wishes to issue an express warranty. 

If, and only if, h~ issues an nxpress warranty, does he face th~ 

second choice. 

This choice requires the m;i.nufacturer either to maintain 

authorized service facilities£!_ to fi.;lly reimburse the actual, 

reasonable cost of all his retailers for servicing his (the manu­

facturer"s) warranty. 

In actuality, the option of maintaining authorized service 

facilities is in the bill as a benefit to the manufacturer. This 

provision does not require him to rent one foot of space or to hire 

one employee. Rather, it permits him to select certain retailers 
RJr"'"-

or certain ~eLail dealers out of the many dealing with his products 

to hand lo war·ranty servi -eing. It. allows him to restrict the number 

of retailers to whom he would be liable for warranty work. Many 

manufacturers (Sony, RCA, Sunbeam, etc.) presently use a system of 

authorized Hervice facilities. 

If tha manufacturer declines this option, the bill then makes 

' him liable to all his retailers for their full expenses in servicing 

his warr,1ntias. 
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~: ! .~ • ! \V~'~t*f:'t:1«if ~ "5Z* 

· ·, '·<, -: . - Page Two"· -,.,,=-
·-: 

In this alternati,e the following rights are created: 

a. The consumer has the right to return the defective goods 

to the retailer 'for repair, oi:: replacement (as the retailer chooses) 
:::;· .. .. ·':.~-~t.;-.,~f::- ,· ·. ,".:,<: ~:.·· . 

in accordance with. the--terni~{oftthe warranty • 
. .. : .. ,.;.:~ •.. ':.· ... _ .. :.·.5.~- -~·•:,'.'·:;$.;,· :·'.~}·--~··:: . '.·· ... 

b. The retailer, in 'furn;·· has the right to collect from the 

manufacturer his full, actual and reasonable costs in servicing 

the manufacturer's warranty. 

This is the major provision of SB 272. 

The bill also does the following: 

(1) Prohibits disclaimers of implied warranties. 

12) Requires that warranty repairs must be completed within 

30 days, unless the consumer agrees in writing to a longer period. 

(3) Requires that express warranties shall be written in 

clear and concise terms and clearly identify the party making the 

warranty. 

(4) Permits any consumer or retailer injured by a wilful 

breach of this chapter to sue for triple damages, but prohibits 

triple damage claims in class actions. 

SB 272 substantially aids the consumer with warranty problems, 

which are by ;ar the most common cause of consumer complaints. 

The bill does ~lace extra burden on the retailer of handling 

warranty problems, but it also gives him the right of full recovery 

which he does not presently enjoy. Also, as between the retailer 

and the consumer, the retailer is in a far better position to deal 

with the manufacturer. 

The bill does place the responsibility on manufacturers to 

000097 

.;... 

~ 

00108

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/111



~, 

-· ,.. . -------,-,""-:-~--:'.<i.,._ -:-:.,:::_::-. .,:---,-. -,:-.-,-, -,.-----_-,,,_-i;;(' .- (.;.,~· . ,., ,.. ·:tc;,~t::tt·,,~J;r~;,1ffC:it : :r 
0 ···~' ·,...) 

.Page Three 

·. ·; 

live up to the terms of their warranties. And so they should. No 

manufacturer has to issue an express warranty. He does so because 

·it is good advertising. It is -hisichoice. SB 272 says that if he 
:-<:;.·· ·. •·:-.i~; ·.: :.,..., · · ';/<:,•:'";.·. -'.2·. -·.;:.. · 

c~6osP.s this benefit he must also accept the related responsibility. 

One brief additional point. What is the very worst that could 

happen to a manufacturer or retailer under this bill? 

The worst that could happen to a manufacturer is thatche would 

have to sell his products without an express warranty. This mighc 

be the only choice for the smal_l, out-of-state manufacturer, but it 

is a better choice than having California consumers stuck with his 

,. cthless .. arrar,ties. 

The worst that could happen to a retailer ill that he might 

have to inform a manufacturer that he could no longer sell the manu­

facturer's goods .Q!: could no longer sell them with an express warran­

ty. This might possibly cause a few conflicts in the relationship 

between manufacturer and retailer, but that is .better than having 

California citizens suckered by false promises and not know where 

to turn in order to obtain redress. 

Much of the expressed fears is, in actuality, relatively 

groundless. Congress is, as you know, working in this area of 

consumer protection. BuLinesses such as Sears have long enjoyed 

the reputation of standing behind their warranties, obviously with 

no adverse effect on their very successful business. General 

Electric subscribes to this principle. In other words, the reputablr• 

manufacturer has nothing to fear. Lets give the consumer a break. 

###tJ,####it 
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A CALIFORNIA COMPANY ••• SERVING CALIFORNIA AND THE WEST 

~icolet of California, Inc. 

P. 0. Box 594, Hollister, Co/if, 95023 

_Ft-·-;·-·---·-·,·-·-·1 
.-/., ' I 1· 
. ·•, ( ! 

L-. : • 
THE HoNORABLt RoNALO REAGAN I 
GOVE RNOR,c"S T·,n£· o r-'CAt:I FORH Ii' 

S:rATE HOUSE; 1 ! 
-S-ACRAMENTO; CALIFORNIA I . . 

·. .- . -- . __ ;P-7.:-l-i I 
.."DEAR GOVERNOR REAG~~:,/~,_ ·, 

/>.UGUST 28 1 f 970 

', .. '·-· -· _./ ) \ 
THE\ATTA~HED FILE w·r-rwSENA.TbR BRADLEY 1s LETTER 1s SELF•EXPLAHATORY, 

.·} . '-: ,...>1 ,.,.. ! 

As ~OU CAN SEE~-:'SEN-~r"o-~-B;A;;lEY DOES, ON OCCASION VOTE AGAINST A "'lL WHICH 

HAS NO H[qlT, (HY. PERSONAL'"hNVICTIONS ARE THAT HE ERPED IN NOT SUPPORTING 

YOURT~XDILL, ·uuT--•ts THIN~ING IS VERY STRAIGHT ON SENATE ll.lJ.Llo, 272,) 
. : . . . . ... •- - . --:J \',. 

1 DELIEVE You WILL AGiir.r ·THAT-HR, 'roM CLARK or TF.LEOYNE-LAARs IN HIS LETTER 

oF P.uGusT··6TH·• VERY ACCURATELY POINTS.'UP THE INEQ.UITIES or THE PROPOSEo 

LEGISLATION ·ANO I ·HAST_F.w'To_ .. JOIN-,THE RAN~s OF THE HANY MANUFACTURERS WHO 

ARE OF SIMILAR FEELING, J ___ '."-,. ·, 
THE UNANIMITY OF OPINION AHONG_COHPANl£S 1 LARG~ AND SHALL, ON THE INAD£ijUACY 

* HOLLISTER 

or SENATE RILL No, ,272 SHOULO ENCOURAGE ANO 

LATIC'IN,. 

·, 
'- /-

ASSURE YOU_~/YETOE or THIS LEGIS• 

l. __ ,. 
'· 

NONE or us SHOULO FEAR A PROOUCT WARRANTY ANO ,, roR ONE, FAVOR ACCOUNTA­

DILITY wHrN WE rAIL A VALUEo CUSTOMER, BUT SENATOR SoNG 1 S BILL·.IS A LEGAi 

"BUCKET or IIORMS 11 WHICH_ IS BAOLY IN NEEO or EOITORIAL REVIS.ION, 

S1NCERELY 1 

NIC~-~ or CALIFORNIA, INC, 

(!{-µbi¥ I· " -
C, FRF.D IIORKHAN 

EXECUTIVE VICE•PRESIDENT 

ENC, 3 

CFll/1nw 
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• PROTECTIVE PAPERS DIVISION ... Manufacturing/Quality Controlled Construction Papers 
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CLARK L. BRADLEY 
SENATOR 

FOURTEENTH SENATORIAL DISTRICT 

SANTA CLARA AND ALAMEDA COUNTIES 

August 26; 1970 

C. Fred Workman, Executive Vice-President 
Nicolet of California, Inc. · 
Post Office Box 594 
Hollister, California 95023 

Dear Mr. Workman: 

Just a note to acknowledge your letter of August 22nd 
and a copy of the letter from Mr-. Tom Clark to Assembly­
man John Stull regarding Senate Bill 272. 

I share your concern in regard to this legislation, and 
am pleased to tell you that I voted against this measure. 
It passed the Senate and the last I heard of it it was 
pending on third reading file in the Assembly. Assuming 
it has passed the Assembly, I would strongly urge that 
you write to the Governor and. ask him to veto the bil 1. 

jv~'r.,y truly you7s] 117 _ 
bL:,(;_,.1-,-l--,C./··-i-.-1>,/.l~j 

CLARK L. BRADLEY V 
State Senator 
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ENROLLED Bill ME/f.ORANDUM TO GOVERNOR DATE September 11, 1970 
song °' , 

Sill NO. SB 272 AUTHOR Karabian 

Vote-Senate 24 
Ayes- 5 - Bradley, Cologne, Harmer, Marler, Richardson 
Noes-

Vote-Assembly 
Ayes- 64 
Noes- 1 - Ketchum 

SB 272 establishes the obligations of manufacturers, distributors, 
and sellers of consumer goods, and rights of the buyers thereof, 
with respect to warranties. 

The California Manufacturers Association has no substantial 
objections to approval. The Association feels ·that the 
bill is poorly drafted (per Al Davisj. 

Herb Ellingwood recommends approval. 

The Department of Professional and Vocational Standards 
recommends approval. 

Assemblyman Beverly requests approval. 
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HAIIISON GIAY OTIS, 1111-1,11 
HABY CHANDlD, 1Jn.1!Uf 

J:"QUALllKiHTS 

Ll8Elln• L'l\1)Ell TIIE lA W 

• OTIS r.HAl\:DLU, ldJulH, 

llOBEllT D. :NEI.SON 
UlllNH y,,, --"' c;.....Z "'-" 

NICK I. 'IVILUAIIS 
J;:ucldi .. Yi« PmiJn, .- U,,., 

O£OUS C. CHAD. Vitt PrniJ-AI A- I rNP 
IIOIIBTC IOIDF'l,. Yw,,.,__a ~C-­
aJCHAID S. &OIINSlDH. Yft·'1ftlla• u.·· a 

VANCZ L fflCIC!ll. Yin ,_-Un 

JAMES JIASSEIT, Dh«,.,. u.;,.,_ r•:,1 
JAMES IIELLOWS, ,i,,.,;,,,, U­

ANTIIONY DAY, C6i,f Uit«W ~.;,,, 
llOIEJ.T J, DONOVA:N, 11,soam U,r,,, 

t'IANlt P. HAVEN,M-;.z u-

6-Part II FRIDAY MORNING, SEPTEMBER 11, 1970 * 

Co11sumer Bill Should Become Law 
ISSUE: Should GOii. R"'I"" .ip, • biU pro­
•·idin1 California consuml'r1 rcith the srron,­
r~t 1Ctrrr11nty protrction in. thr. ncition1 

Leiisla.tion spelling out a solid set of 
qround rules for that most qWUTelsome of 
trios-manufacturer, retailer and l'OIIIU• 
mer-waJts Gov. Reagan's signature. 

M protection for consumers, we believe 
that Senate Bill 272 deserves a guberna­
torial signature. The bill will also clear up 
much of the small-print confusion In many 
of the guarantees attached to consumer 
products sold in the state. 

State Sen. Alfred Song (D-Monterey 
Park), sponsor of the bill, contends It will 
p1'0\ide California's consumer with the 
•t rongcst ..-an'Bllty protection in the na­
tion. 

The primary aim of the measure is to 
make 1,ertaln both the manufacturer and 
the selll!l" of a consumer item stand back of 
products IOld the publiC'. 

Under Its provisions, every consumer 
produrt, from autos to eoffee pots, would 
be t'tiwred by a warranty -- either ex­
pres&f!II or implied. Written guarantees 
would hnve to be in easily understood lan­
gu&f:l'. 

A mnnufaclurer, who would be required 

to make repairs within 30 days, ,-1ould 
have several service options: setting up fa. 
cilities within California; contractinE 11,ith 
Independent Rrivce fifflls. or paying deal­
ers to make repairs. Under my of these, 
the purchaser would be usured of a work­
able product-not false promises or a com­
pllcated procedure under which repair or 
replacement requires an 'IIIIPleasant con­
frontation. 

It would still be possible to sell without 
'll'Bmlllty, ])rOV!ded the aeller made clear 
In writing that the product l.s for sale •as 
is" or "with all faults.• 

In cases of wilful brP.ach of warranty, 
any consumer or retailer could sue f..r 
triple damqes, If the claim was not a class 
action. 

The legis)ation on the govcmo1·'s desk l.s 
a compromise measure developed durlni: 
an interim session committee hearln&, 
Business il'OUPB, which took part In the de­
bate, are not particularly enthusiastic, Bul 
they are not oppoaed. 

Since the Nixon Adminl•tratlon has 
Y.ithdrawn support of proposed ie&lsla.tton 
permitting class-action suit£ to recover 
damages for product misrepresentation so 
as not to overload federal cow·t.s, It Is up to 
the states to protect their own consumers. 
SB 272 should berome part of Callfomla 
la.w. 

COMPLIMENTS OF 

ALFRED H. SONG 
MEMBER CALIFORNIA STATE LEGISLATURE 
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CHAPTER 1333 

An act to add Title 1.7 (conimcncina with Section 1790) In 
Part 4 of Dit•ision 3 of the Civil Code, relating to consumer 
goods transactions. 

[Appro,·ed h~· Oo,·ernor September 17, 1970. Flied with 
Secretary of State September 11, 1970,) 

The people of the State of California do enact III follow,: 

SECTION 1. Tille 1.7 (commencing with Section 1790) is 
added to Part 4 of Division 3 of the Civil Code, to read: 

TITLE 1.7. CONSUMER WARRANTIES 

CRAPTBR 1. CoNBUKER W ABIUNTY PROTECTION 

Article 1. General Provision• 

1790. This chapter may be cited as the "Song-Beverly Con­
sumer Warranty Act." 

1790.1. Any waiver by the buyer of consumer goods of the 
provisions of this chapter, except as expressly provided in 
this chap~•• ahall be deemed contrary to public policy and 
shall be unenforceable and void. 

1790.2. If any provision of this ch•pter or the application 
thereof to any person or circumstance is held unconstitu­
tional, such invalidity shall not affect other provisions or ap­
plication• of this chapter which can be given effect without 
the invalid provioion or application, and to this end the pro­
visions of tbia chapter are severable. 

1790.3. The pro,•isions of this chapter shall not affect the 
rights and obligations of parties determined by reference to 
t.he Commercial Code except that, where the provisions of the 
Commercial Code conflict with the rights gnaranteed to buyers 
of consumer goods under the provisions of this chapter, the 
provision• of this chapter ahall prevail. 

.Article 2. Definitions 

1791. As used in this chapter: 
(a) "Consumer goods" means any motor vehicle. machine, 

appliance, or like product that is used or bought for use pri­
marily for personal, family, or household purposes. 

(b) "Buyer" or "retail buyer" means any individual who 
bnya consumer goods from a person engaged in the bnsineaa 
of manufacturing. di1tribnting, or selling anch goods 11t retail. 
A1 used in thi1 subdiviaion, "person" means any individual, 
partnership, corporation, association, or other legal entity 
which en11ages in •ny ouch business. 

(c) "Manufacturer" means any individual. partnership, 
corporation, MSOCiation, or other legal relationship which 
manufactures, assembles; produces, or gathers consumer goods. 

_} J } ) 
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( d) "Diatn'butor" means any individual, p_artne~hip, cor­
poration, 8880Ciation, or other legal rel•!ionsh1p :,rh1ch atanda 
between the manufacturer and the retail aeller m pnrchues, 
consignments, or contracts for aale of consumer goods. 

(e) "Retail aeller," "aeller," or "retailer" means any lncll­
vidnal partnership, corporation, aaBOeiation, or other legal 
relatldnahip which engages in the bnoineaa of aelllng new gooda 
to retail bicyera. 

1791.1. Aa used in this chapter: 
(a) "Implied warranty of merchantability" or "lmpliecl 

warranty that gooda are merchantable" means that the con­
sumer goods meet each of the following: 

(1) Pua without objection in the trade llllder the contract 
description. · 

(2) Are flt for the ordinary purposes for which such goods 
areued. 

(8) Are free from defects of material• or workmanship. 
(4) Are adequately contained, packaged, and labeled. 
(5) Conform to the promis~ or affirmations of fact made 

on the container or label. 
(b) "Implied warranty of fltneBB" means that when the 

retailer, distributor, or manufacturer has reason to know. any 
particular purpose for which the consumer goods are reqmred, 
and further that the buyer is relying on the skill and judg­
ment of th; seller to select and furnish suitable goods, then 
there is an implied warranty that the goods shall be fit for 
such purpose, 

1791.2. (a) "Express warranty" means: 
(1) A written statement arising out of a sale to the con­

sumer of a consumer good pursuant to which the mannf~c• 
turer distributor, or retailer nndertakes to preserve or ma111-
tain 'the utility or performance of !he c~nau"!e_r good or 
provide compensation if tl\~re is a fallnre m nt1hty or per­
formance ; or 

(2) In the event of any sample or model, :that the whole of 
the goods conforms to such sample or model. 

{b) It ia not necessary to the creation of an expresa war­
" t" ' u t e" ranty that formal words such aa warran or gnaran e 

be 11Sed or that a specific intention to make a warranty be 
present but an affirmation merely of the value of the goods or 
a statei:.ent purporting to be merely an opinion or commenda­
tion of the goods does not create a warranty. 

(c) Statements or representations ~nch !"' exp!esaion• of 
general policy eoncerning customer sattsfaction which are not 
subject to any limitation do not create an expreBB warranty. 

1791.3. As used in this chapter, a sale".•• is" or "with.all 
faults" means that the manufacturer, distributor, _and retatler 
disclaim •II implied warranties that would ?~herw1se •!!Reh to 
the sale of consumer goods under the prov1s1ons of this chap­
ter, 

_} 
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Artie le 3. Sale Warranties 

1792. Unless disclaimed in the manner prescribed by this 
chapter, every sale or consignment of consumer goods in tllis 
state by a manufacturer shall be accompanied by an implied 
warranty that the goods are merchantable. 
· 1792.1. Every sale or consignment of consumer goods in 

: this state by a manufacturer who has reason to know at the 
time of the sale or consignment that the goods are required for 
a particular purpose and that the buyer is relying on the 
manufacturer's skill or judgment to aelect or furnish suitable 
goods shall be accompanied by an implied warranty of fitness. 

1792.2. Every sale or consignment of consumer goods in 
this state made through a retailer or distributor who hBB reason 
to know at the time of BBle or consignment that the goods are 
required for a particular purpose and that the buyer is rely­
ing on the retailer's or distributor's skill or judgment to select 
or furnish suitable goods, shall, in lieu of the warranty of the 
manufacturer under Section 1792.1, be accompanied by an 
implied warranty that the goods are fit for that purpose. 

1792.3. No implied warranty of merchantability and, 
where applicable, no implied warranty of fitness shall be 
waived, except in the case of a sale of consumer goods on an 
"as is" or "with all faults" basis where the provisions of this 
chapter affecting "as is" or "with ·au faults" sales are strictly 
complied with. 

1792.4. (a) No sale of consumer goods on an "as is" or 
"with all faults" basis shall be effective to disclaim the implied 
warranty of merchantability or, where applicable, the implied 
warranty of fitness, unless a conspicuollB writing la attached 
to the goods which clearly informs the buyer, prior to. the 
sale, in simple and concise language of each of the followmg: 

( 1) The geoda are being sold on an "as is" or "with all 
faults" basis. 

(2) The entire risk as to the quality and performance of 
the goods is with the buyer. 

( 3) Should the goods prove defective following their pur­
chase, the buyer and not the manufacturer, diatributo_r, or re­
tailer assumes the entire coat of all neceaaary aervicing or 
repair. 

(b) In the event of sale of consumer goods by means of a 
mail order catalog, the catalog offering such goods ~hal! con­
tain the required writing as to each item so offered m hen of 
the requirement of notification prior to the sale. 

1792.5. Ever7. sale of consumer goods on an "as is" or 
"with all faults 'basis made in compliance with the provisions 
of this chapter shall constitute a waiver by the buy~r of the 
implied warranty of merchantability and, where applicable, of 
the implied warranty of fttneaa. 

1793. Nothing in this chapter shall affect the right of 
the manufacturer, distributor, or retailer to make express 
warranties with respect to consumer goods. Howe-.er, a manu-

n n () () () 
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facturer, distributor. or retailer. may not., by such express 
warranties, limit the appliration of or modify the implied 
warranties guaranteed by this chapter to the sale of eonsumer 
goods. ' 

1793.1. E,1e1·y mnnnfarturer. distributor, or retailPr mnk• 
ing express warranties ~vitl1 respeet to eommmer f?Ooits shnll 
fully srt forth suel1 w111-rnntirs i11 rrndily underi:itood hmJ!nnge 
and elenr1:r identify the pnrt)· muking rmel1 exprrsR wnrrantiPs. 

1793.2. (a) Ewrr m;mnfarturer of ronsumrr goods which 
are sold in this state. and for which there exists an express 
warrant~·: (1) shall mnintain or rause to be mnintnined in this 
state suffieirnt spn•ieP nnd rppair faeilitieR to carry out the 
terms of such warr,mties. or (2) slrnll be subjeet to the pro­
visions of SPction 1793.5. 

(b) Where such oervice end repair facilitiP.s are maintained 
in thio state and service or repair of the good• io necessary 
because they do not comply with the eppliceble werranties, 
service and repair shell be commenced within a reeooneble 
time following receipt of the goods by the monufacturer or it.a 
representative in this state. Unless the buyer agree• in writing 
to the contrary, the goods must be returned, at the manubc­
tnrer's expPnse, in merchantable. condition within 30 dnys. De­
lay caused by conditions beyond t.he control of the manufac­
turer or his representatives shall serve to extend this 30-dsy 
requirement. Where such delay arises. delivery of merchant­
able goods shall be made as soon as possible following termina­
tion of the condition giving rise to the delay. 

(.c) Should the manufecturer be nneble to meke such return 
of merchantable goods, he shall either replace the goods or 
reimburse tl1e buyer in en amount equal to the purchose price 
paid by the buyer, less that amount directly attributable to 
use by the buyer prior to discovery of the defect. 

1793.3. If the mnnufaetnrrr nrnkin~ express warranties 
does not. proYide snYiee and ref)nir fneilities within this state 
pursuant. to suhdh·ision (a) of Seetion 1793.2. the buyer may 
follow the course of action prescribed in either subdivision (a) 
or (b), below. as follows: 

(a) Return the defective consumer goods to the retnil seller 
thereof for re.placement, or for se.rvice or repair in aceordance 
with the terms and condition• of the express warranty. Such 
rep)aeement.. servir.e. or repeir sh• II be at the option of the 
retail seller. If the retail seller is unable to replec.e the d2-
fective nrticle wil11 merelrnntahlr goods or is unable to effect 
the service or repair of tl1C> gomls in nc<"or<.lnn<!e with the tnms 
and conditions of the wnrrant.y, tl1r retail Reller shnl,I reim~urse 
the buver in nn nmonnt equnl to the purchaRe price pn1d by 
the bn;•er. lrs.s that amount dirertly attributable to use by the 
bw·er prior to disco,·rry of 11,e defect. . . . 

(b) Return the defP.cth·e article to any rote1l sell,r, w1t.h1n 
this state, of like good• of the some manufncturer for replace­
ment, or for service or repair in accordance with the terms 

() () n () () 
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· and conditions of the express warranty. Such replacement, 
service, or repair shall be at t.he opt.ion of the retail seller. 

1793.4. ,v11ere nn option is exrreisC"d in favor of service 
and rei>air under Sec>tion 1793.3, i::ue.11 service and repair 
must be commenced within a reasonable time, and, unless the 
buyer agrees in writing to the contrary, the goods must be re• 
turned in merchantable condition within 30 days. Delay caused 
by conditions beyond the control of the retail seller or his 
representatives shall sen•e to extend tliis 30-day requirement. 
Where such delay arises, delivery of merel1antnble goods shall 
be made as soon as possible following termination of the condi­
tion giving rise to the delay. 

1793.5. EverJr manufacturer making express warranties 
who does not p;ovide ser,·ice and repnir facilities within this 
state pursuant to subdivision (a) of Section 1793.2 shall 
be liable as prescribed in this section to every retail seller of 
such manufacturer's goods who incurs obligations in gh•ing 
effect to the express warranties that accompon;v such manu­
facturer's consumer goods. The amount of such liability shall 
be determined as follows: 

(a) In the event of replacement, in an amount equal to the 
actual cost to the retail seller of the replaced goods, plus a 
reasonable handling charge. 

(b) In the event of service and repair, in an amount equal 
to that which would be received by the retail seller for like 
service rendered to retail consumers who are not entitled to 
warranty protection, including actual and reasor,able costs of 
the service and repoir, pins n reasonable profit. 

(c) In the e,•ent of reimbursement under subdh-ision (R) 
of Section 1793.3, in Rn amount eqnol to that reimbursed to 
the buyer plus a reosonable handling charge. 

1794. Any buyer of consumer goods injured by a will!ul 
violation of the provision• of this chapter may bring an action 
for the recovery of damage•. Judgment may be entered for 
three times the amount at which the actual damages are as­
sessed, plus reasonable attorney fees. 

1794.1. Any retail seller of consumer goods injured b)· the 
willful or repeated violation of the provieions of this chapter 
may bring an action for the recovery of damages. Judgment 
may be entered for three times the •mount at which the actual 
damages are assessed pins reaAOnsble attorney fees. 

1794.2. The triple damages provisions of this chapter shall 
not apply to a cause of action commenced or maintained pur­
suant to Section 382 of the Code of Civil Procedure. 

1794.3. The provisions of this chapter shall not •~ply to 
any defect in consumer goods coused by the unauthorized or 
unreasonable use of the goods following sale. 

1794.4. Nothing in this ch•pter shall be construed to pre­
vent the sale of a service contract to the buyer in addition to 
or in lieu of •n express warranty if sur.h contract fully and 
conspicuously disclo84!S in simple and readily understood 
language the terms and conditions. 

.J .J ' .) .J 
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1794.5. Tho pro,·isions of tllis drnptrr shall not prr1•l11de 
a manufacturer making rxpress wnrrnnties from rmggest.ing 
methOds of effecting sPn·iee and rPpair, in nrrorclnnce wi1h 
the terms ancl conditions of t.he express warranties, other tltan 
those required by this chapter. 

1795. If express warranties are made by persons other 
than the mnnnfncturer of the !loorls. th• obli~ation of the 
person making sneh warrnntiPR ,:;lrnll be the same ns that im­
posed on the manufacturer under tllis chapter. 

SEO. 2. This net shall nppl)' to eonsnme.r goods sold on or 
after March 1, 1971. Howewr, Sections 1792 to 1793.1 of the 
Civil Code. inclusive, enacted by Section 1 of this act, shall 
only apply to consumer goods manufaetured on or after March 
1, 1971. 

SEO. 3. Section 1794.2 is added to Article 3 ( commenc­
ing with Section 1792) of Chapter 1 of Title 1.7 of Part 4 of 
Division 3 of the Civil Code, as enacted by Section 1 of this 
act, to read: 

1794.2. The triple domnges proyisions of this chapter shnll 
not apply to a cause of a<'tion eommfl'nred or maintained pur­
suant to Section 382 of the Code of Civil Procedure or pur­
suant to Section 1780 or li81 of this code. 

SEO. 4. Section 3 of this act sholl become operative only 
if Assembly .Bill No. 292 of the 1970 Regulor Session is en­
acted and adds Sections 1780 and 1781 to the Civil Code as 
part of Title 1.5 (commencing with Section 1750) of Part 4 
of Division 3 of such corle. and in such cRse shall become oper­
ative on March 1, 1971 or at the same time as such sections 
and title become operative, whichever is later. at which time 
Section 1794.2 of the Ch-ii Code RS added by Section 1 of this 
act is repealed. 

CHAPTER 1334 

A" act relating lo the attendance of pnpils i7' school districts, 
and declaring the 1<rgency thereof, to take effect immedi­
ately. 

(Approvf"<l h:,.• n,werniir RPplemhr.r 17, Hl70. FIIP11 with 
Set'teta1•y of Stnle ~ei1tem1Jer ti, 1970.] 

The people of the State of California da eMCt III folww,: 

SECTION 1. Notwithstnnrling Section 5103 of the Educa­
tion Code, the San Frnneisco Unified School District may 
maintain one or more of its elcmC>ntnry scl1ools for n length of 
time of up to seven clnys les.s :hnn the other elemontnry sehools 
of the district if the purpose of such action is to permit the 
implementation of an r.ducntional program which rrquircs An 
unusual amount of curriculum planning by the certificated 
personnel of the rlistrict. 

SEo. 2. The T,egislalnre hereby finds and doclnres thnt the 
special nature of the edueationnl program undertaken in the 00117
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STATE SENATOR 
TWKNTY0 r:l•HTM • &NA'TOIIIAL Dl•TJIICT 

Mr. Fred A. McCanlie• 
southern California Ga• ~oapeny 
720 West Bighth Street 
Lo• Angel••• C&lifornia 

Dear Nr. llcCanlieaa 

At Senator Song's raque• t I am submitting your question• 
to our Legi• lative Counael for hi• opinion. In the mean­
time, as these opinion• take • mae time to prep•~•• you 
may be interested in our opinion of the intent of SB 272 
with reapect to the subject• you rai•e. 

In general, interpretation of the bill i • considerably 
ea• ier if one. r-niber• (1) that i* i• baaed upon the 
cca11ercial Code which has been in effect in california 
for the last eifht year•, and (2) that the parpoae of 
thi• bill i • not to impoae n- dutiea on -nufacturera, 
but: rather to insure that the -nufacturer live• up to 
the p~••• that he hilllaelf make• in hi• own -rranties. 
If the Southern California Ga• Company iaaue• no -rran­
tie• on the product• it • ell• to the ultimate consumer, 
and if no implied -rrantiea attach under the provision• 
of the Coaaercial Coda, it la not covered by thi• bill. 

Jlow for your •pacific qu•• tion• a 

1. Clearly, no public utility i • covered by SB 272 unl••• 
it warrant. con• umer good•, a• defined ln Section l79l(a), 
to th• ultimate consumer. 'l'be electricity and ga• • upp­
lied by utilitie• equally clearly fallt out• ide the de­
finition of con• umer good•• 

2. The "buyer" contemplated by this Act i • the ultimate 
individual con• waer. C011m1ercial rel• tion• hip• between 
such buaines• entitiea a• contractor•• developer• , etc •• 
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are preaently r~lated by th• Cc-czrcial code and SB 272 IDllk•• 
no change in th••• relationahipa. 

3. Th• bill rakes any warrantor liable for hi• own warranty 
(Section 1795). Any relatioaahip · between the -rrantor and a 
third party. aucb as a public utility. i• beyond the acope of 
thia Act. The exception, of cour••• i• that no agretllNllt bet­
ween a warrantor and a third party for aervicing hi• warranty 
can contravene the pZCV'iaiona of thia Act. A utility becclmea 
liable under express warranty pzo,,iaiona if it iaauea an ex­
pre11s warranty. It beco-• liable under the implied -rranty 
of fitness provisions if it i • pre•ently liable under identi­
cal provisions in the C~ercial COde. 

4. SB 272 would not alter any relation•hip that a public 
utility may have with the - •nufacturer of appliance• or with 
the appliance installer• unleaa the utility takes it upon it­
-1£ to issue a warranty on the quality of either the product 
or the installation work. . 

s. It is our opinion that the bill appliea both to personal 
property and to appliance• wbich are in•talled i.A a residence 
auch •• hot water heaters, etc. Section 1793.3 ia intended 
to determine the point at which the liability of the warrantor 
beg'ina. It i •. not .intended to reatrict the bill only to tboae 
p,:oducts which uy be ea• ily transported. 

6. Section 1794 permits the consumer to bring an action ag­
ainst the warrantor and any other party who wilfully ,riolate• 
the proviaion• of this Act. 'l'he amount he may receiYe would 
be baaed on his actual loaa resulting f:rom the failure of the 
-rrantor and hi• agents to fulfill the promi•- made ii\ the 
warranty. 

l truat this will be belfful. 

Sincerely, 

RlCMltD C. 'llKIKSC>.11 
Le9islative Aide 

RCT/laj 

BCa LEGISIA'l'IVB COUNSEL 
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, . • • 
~ 7 (c.h. /:IJJ) lJj:-- 1970 '? 1' ;,. :J.. 

1. Under the definition of "Distributor• {Section 179l(dl], 

-,.;..-· 

2. 

reference is made to parties which stand between the manufacturer 

and the retail seller. Do we, as a public utility, fall within 

this definition by reason of our pr~,grams of advertising, 

bill inserts, and other a.::tivi ties whi"ch help to sell gas air 

conditioning and any other gas appliilnae? What responsibility 

do we have if we reconunend a particula~ type of appliance 

which is subsequently purchased? What does "other legal 

relationship" mean in the definition? 

Under the definition of "Buyer" [Section 179l(b)], do general 

contractors, subdivision d~velopers, commercial cevelopers 

and industrial customers differ from the ordinary "retail 

buyer"? Do~s ,the ~aw _app_ly to general contractors, etc.? :,ft .,~ 
-~ • . - • "1 ,., " •• ··--

3. If a public utility effectuates a manufacturer warranty, does 

the utility become liable for obligations under the "Express 

Warranty" provision (Section 1791.2) or under the implied 

warranty of fitness provision (Section 1792.1)? 

-:t.1 • .• / 
. If a public utility contracts for the work for effectuating 

the manufacturer's express warranty, what is the obligation, 

if any, under the bill? 

4. If a public utility merchandises an appliance, e.g. gas lights, 

and contracts with an independent contractor for installation, 

~fi 't' does the public utility have any liability under the provision 

of the bill for 11 .the appliance, or 21 the installation work? 
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.s. _rs the bill apply to personal property only as compared 

V to installation of equipment which becomes a part of a 

residence and thus a fixture, e.g. air conditioning equipment, 

dishwashers, built-in ranges, water heaters, etc.? 

Under 1793.3 it is contemplated that the buyer must return 

the defective goods to the retail seller. It is not feasible 

to move installed fixtures and it could well be inferred 

that such item~ should thus not be considered to be •consumer 

goods". 

6·. What is the extent of the application of the triple provision 

in Section 1794? Does it apply to manufacturers, distributors, 

retail sellers and "other legal relationships" and, if so, are 

they joint and severably liable? Does it apply to the cost of 

the merchandise, the installation costs, the cost repair, or 

all of these? 
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STATE OE-CAID'ORNIA '· 
. ,.,'.;_:.:~::· : ' .. 

OFFICE OF LEGISLATIVE· COUNSEL 

----

Yonorable ,tobud D~ Hay~ 
AaNmbly Chtllilller · 

---- : 

· s..ac iii,.,iilt:o, calif-1• 

OCT 11971 

c~• nr wunath•• cs.ii.L;~itt) tltU:3 

.:::-.. · .. 
·you mtW ·•Ir.eel the. foJ.1c!w:.f.n17 qae•t:!O"IS reJ;ad.119 

to the warrutr obUgat.i_. of a ailialfaatuzer of heatiDg 
.and ecoliag eqcipae,it. 

. . . 

"'QIJma.,.r."'J!tTJ:,QIJ NO-. l' 

~ would be th•· --•~Y cbliptione cf a f!IIIDU­
factw:er of b-ti.ng and c:o-,llng- •(lllipNtnt: under Senate ati1 
742, •• • ....C,ed June •• 1971. 'if -•ct.ed. if the s.o.eu.oa 
1'1t$.1 -that: the bill would .a&'! t:o the Ci'Fll Code ver9 
c,a1eted?l 

OPDll:011 MD ANALTS'lS NO. 1 · 

s.a. 742 prOl'O•- several cmanqe• to tho song­
newrly. eoaawr warranty Aft (Ch. 1 (c:oauaucln9 111t:h sec. 
11,0, Title 1.7, Pt. c, Div.,. Civ. c.,. 

a.narally, t:be 5099-na-narly Conawner lf1:rranty 
M.-c blposea •- warra1ttr obli9ationa on 11181\ufat'lt:ureni, 
diatributor• and rotail ae11an of ccn11\l!Mr ""°lb a:nd prc,,,id•• 
n- riqbt• for the buyers .of auClh qoods. 

---.. --~·--... --•·---~---
1 a.a. 742, •• 11.t'!<l-nded June fl, 1971, 11:'lall hA 

dG•ivaate4 hereaftdr •~ s.a. 742. 
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•Uili•l•i• t.al · df S.-J,oll 11.,1 of the CLvil 
Code pn,ri4"'.i . 

~1791. _ M ...a.·- ill -tlllii crhephr: 

.-ldo~~~;,,C:::-.:r.:;,r. •0:-;1.we~ 
£6it::·l•-•il •- bo~~>tor ,_. pnna - r !'or --••d~ t&lliliy-, or --••~~d ;,~••~" - ··: ·•·':,~··:t-,• •· ·- ·.x,~:;_.· · .. ,. · · · -- ·· · · · 

._ t•-••app11,uce* -5 ~JIIU:hiM" wttM.'1 in the 
defbli:t~iit:ilJ ~aa• jf r 9oc,c!•,.. .,.... ha-. b .. n <' .. ~ine4 by 
t:be eou,._,_.,:a'- .feltM•t -. - . ... ·.' , . ..,_ . ,•: .. , .. 

, ..,~._ __. ~appll.an-"'. i.Dclua.s •-~lnq 
anti .. u .... > ... lllill!lln• "to u p.. . . . 
'%t: '• .__. 1na•i...-·: 1:hat.c:zefr.J.geznon. 
_,,...••••nn:; a dl.P!-'f~•r an 
• llff)i4111 ••• • •·•. ·• ~ _., 99,...'.2J.J' con­
ai'd.nil , .. _,. h.oudoli air: O#(loa 11~CU111, 
•~ .. :lldua..m::.-or .,_.ti,w that: ut!li••• 
a i'OWU iiiua,pl;r, aSJ;'IICJial.ly eiectrJ,:o earnnt, 
- a ,,..,._ elean.er. a nfric;arator, • ~t.er, 
a:i air-clonditioner. • •• v (Wint:er P11rit 
Afi,,11_. Center, Inc. v. Wallin! crate Co. 
( 9'7-Fla.), D, so. 2d 1,a, at: t§) --

"The terll\ '1M.c!line' includes every 
111echaAical device or coll'binatior.. ot :::,ec:hanioal 
powen -a clovioea to perforia so111e !unC!tion an\! 
produo• a certain effect or reilult: •••• (cr.rnin(j 
et. al ,,. Burden, 1, r •• -.d. €9S, at: 690) • • • -

W:a think tl1at the t•Z'INI ~appliance• and • rach ine, a 

u so defined, an non than broad enough to inalude be:atinff 
and ccolinf equipi;,ant which nu t:he charaotariat:io• of •n 
aprlianee or aaohina. 7n11•, t.o tlia ext•nt cartall\ types 
of •uoh equipment would be within aqh cafinitJ.on of 
•.ppllance or 111&chine and anr used prirna::'ily for perl'lon11.l, 
f&l!lily • or bouehol4 purpoae•, tho • ale• tht1N0f woul<! .:,oma 
within the tarns of tb• lllOt. 
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Honorable Richard D. Hayden - p. 3 - 119493 

However, questions !IS to the·applicability ofJ 
the act could be raised with respect to an installation 

·· of such equipment which is so· installed as to- become a • 
part of real property. · 

By its terms the definition of consumer goods, 
is broad enough to include appliances, machines or like; 
products whether or not affixed to real property. 

Also, while the term •consumer goods" has been 
defined in other areas of California law to include things 
which are to be affixed to real property (see Sec. 1761, 
Civ. C., added by Ch. 1550, Stats. 1970, and Secs. 9105 
and 9109, com. c.), no indication is given in subdivision 
(a) of Section 1791 of the act, quoted above, that· such 
items are to be excluded from •consumer_ goods." 

Furthermore, there is a rule of statutory con­
struction which is pertinent here. J:n this regard, a 
remedial statute must be given a liberal construction, so 
as to effectuate its object and purpose. • [SJ uch an act 
will be construed, when its meaning is doubtful, so as to 
suppress the mischief at which it is directed, and to 
advance or extend the remedy provided, and bring within the 
scope of the law every case which comes clearly within its 
spirit and policy.• (J:n re Makings (1927), 200 Cal. 474, 
at 478-479). - -

For the reasons set forth below, we think the 
act is clearly remedial in character in that it provides 
new protection to consumers in the field of warranties. 

Generally speaking, the act relates to warranties 
in transactions involving the sale of consumer goods. The 
warranties covered by the act are (1) an implied 'l'Tarranty 
of merchantability imposed on manufacturers of consumer 
goods, (2) an implied •·•arranty of fitness imposed on manu-

. facturers of such good~~ (3) an implied warranty of fitness 
'imposed on distributors or retail sellers of such goods in 
lieu of the implied warranty of fitness imposed on manufac­
turers, and (4) an express warranty made by manufacturers* 
of consumer goods, 

* Also covered are warranties made by distributors and 
retail sellers. 
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• • 
Honorable Richard D. Hayden - p. 4 - tl9493 

Under the act .a sale or consignment of consumer 
· goods by a manufacturer is aci::ompanied bi an implied war-
. ranty of merchantability (see subd. (al, sec:. 1791.1 and 
Sec. 1792, Civ. c.) and, :where appl.icable, by an implied 
warranty of fitness (see subd. (b), Sec, 1791.l. and Sec. 
1792.1). Al.so, a sal.e or consigmnent of such_ goods by a 
retail.er or distributor may invol.ve an· impl.ied warranty of 
fitness which is in lieu of such warranty of the manu­
facturer (Sec. l.792.2). Such warranties ma.y be waived 
onl.y in tlie manner provided for in t!ie'act (see Secs. 
l.792.3, 1792.4, and l.792.5, Civ. C~). 

Unlike impl.ied warranties arising under provi­
sions of the Commercial. Code (see, e.g., Secs. 2314·and 
2315, u.c.c.), :which may be modified ·by· an express warranty 
(see Sec. 2316, o.c.c.) and which may be displaced by 
inconsistent express warranty provisions (see sec. 2317, 
u.c.c.), ill'ill.ied warranties provided for in the S~g­
Beverl.y Consumer Warranty Act may not be limited in 
application or modified by express warranties (S~c. 1793, 
Civ. C~). . 

With respect .to !!Press warranties (see Sec. 
1791.2, Civ. C~), the act 1.lllposes various duties on 
manufacturers, distributors, and retail sellers. Under 
Sc~tion l.793.2 of the Song-Beverl.y Consumer Warranty Act, 
a manufacturer of consumer goods sold in this state for 
which an express warranty exists must either maintain or 
cause to be maintained in this state service and repair 
facilities to honor the warranty terms or reimburse retail 
sell.ers of such goods to whom the buyer may l.ook for service 
and repair, replacement, or reimbursement according to the 
warranty terms when the manufacturer does not maintain 
service and repair facilities in this state for doing the 
warranty work (see Secs. l.793.3 and 1793.5, Civ. c.). 
Whether the buyer looks to the manufacturer or a retail 
seller for service and repair, repl.acement, or reimburse­
ment under the express warranty, the act requires the 
buyer to return the goods to the manufacturer or the 
retail. seller, as the case may be (Secs. l.793.2 and l.793,3, 
Civ. C,), 

The act provides that a buyer of consumer goods 
may, among other things, enforce his right to service and 
repair, replacement,·or reimbursement under e?uress war­
ranties, in a triple damage action for a wil.lul violation 
of the act (Sec, 1794, Civ, C,), 
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• 
acmoru.le ~ci'uu-a o;. :{:7...,.• • p. 5 - -t19,tJ 

Aa aund abowa, the, an,, nq,d.n• • bayer to· 
r•turll the 9111111• to tile 111uu1factun&' ~ a ~t:ail ·~er .. . . 
as a coadi~ t:o t:he buy41r•• j'l,-e; ~,f ·•erri.011 ..._ 1:1!palr1 • 
rapl•c II llllt: v rtillb~t ~du -- 9ir•• ~•r <••• Secs. 17•,t.2 -4 .J;7fl . .,'.l~•- ct•"· .. ~J... · · · 

zt coa14 · ba CJCPhliiltitd .tb&t· 1:bia ~ltWNat. 
indicates lqili1At:1"N · iDteat -to lU!it. die utt 1:0 9.0 .. 
which CAD be ~-: Y•d f~: • -houa~l-d, ~ •b1ppe4 t:e the 
-nufactiuwr or re'tail ••U• &r.vU'Z'Dt:y -.It,.. 11..,.,.war, 
the act d- 1101: requ.n: • ... &n,aree 1:o ISaJte •e--• 
'4-rranties. Al•o th• Mt r,ans1u tJa• •• of • en 7- _.,.. 
tzacts• in addition to or in ltft of GXJ'JNla• wazrmw4u· 
(Sec. 17J4.,, Ci,r. c.). Th- the~• for ret:um 
of the 9ooda doe• uot limit t:he applicnicm of the act: to 
JSOY&ble con•-r <Jood•. 

Mao, u pointed out. above, 1:h• aot deal.a 11~ 

oa1J' with ;erea• wa.rrantiea hut with i~ed·warranU•• 
u 'Wel.l. ,en la 11otbill9 in the act v. JI voald affect 
t:b• appUoat:ion of~••• .blplied warranty prori.• iona to 
goodal ~ oursot be rw11,:4MI frca real ~~Y. 

J:n 91- of tbe reiwdial Charaoter of the aat, 7 
we th.ink that a court, ia apply!n9 the rule of ll~eral 
eODlltnekioa, would ·not lbltt the saope of tile aot ~y 
ClOllf.l.lli111J the clefinitiOll of "C!OllSUNr ,oo4a• to onl:r tho•• 
goods whJ.ob. Z'Clllin IIIO'f'&ble durill1r the period of warr.at:1 
c°"'ra90 (i.e., goods aot. a i)&rt: of real propercy), but, 
rather, woul~ 11.l.ve full effect to the policy of proteotinv 
oons-ra O}' applying tb• aot to gooda, whiab are otbervlu 
within the def'inlticn, without ngard tc the fact.or of 
~ability aurin0 the varr.nty period.. 

?hwt, we think the .act. at preatt.nt apt)li- to 
ltlAnllfa'1tuJ:t&ra of ba~tin9 and c:roolin,g equipr.wnt, whet.her 
or not auota ai1l'l,i11ncea er maeh1ne• l>'lOONI • ~•rt of real 
~ro~"Grty durin9 the ~or.Lo~ of warranty cONrage. 

$.&. 74~ •~.ong otaer thins• prcpoaea to add the 
foll~ing •-tion to tho Civil C~do, •• pan of the sonq­
!lttverl1 Con•-r •i«.rranty ;.ct, 

, ____________________ _ 
• l'h.i.a could px-ovida f«~rranty ••rvlaes et the residence 

of tho purchaser. 
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. __ , •1»1.1., ·ao ~••:~~~~~';:;, t!a1• dl.»ur, 
aWU QPl:, -to aay. ~-~ c·,enr p~ 1:llen­
d·.~ b •a ---,; Hlllilf!'--· • .:ilpbP ~•19J119!1 
to-~,- oool., or ·~•ta• -e."JDllltioa air •Mn 
a- a •P~ aball'l,1.0:r·r .e ·ft:ud pan of 11 ~t.i;aot:.n." . . - . .. .,. .. , . ·. . 

au, if elianecii, •.:a.. 7•i' vou14 naow fr.a tN 
prcwiaiona of ~ SOn9~BeWrly· ~r wuruty ~ 11••;.· 
1119 ud -eooliag equlplMllt ..a· '•Y pa~ ~nof vhioll .la • ,. 
e iJOZWlit of• sywum 4-1~\to:~, eool., or atherw.~, 
C EN')f.Uon air wbllre awoh .• , apt:ut li!lil!C , •• a.a ~ •I .·. ·_ .• 
• •~un. uowe,,u, th• a¢ ~- it •••• -,,2., as ·_ · · 
• Dt'l"ld, la enut:od, contlnu.e t.o ~ 1:0 be~~· 
coe-ltnv equlp,Nnt -d uy pan t:h_...f w~ ~. llft· 
ll•cao• a fi:M4 part: of a ats:actllJ'Ct 'aiilel whiAdl. ethei:wl•• 
q-11f1• u ooaauaor fJODd•• · • · 

:tf s.a. 742 wese •auted witboat: section 1795.1, 
t:aere woaJ.ci be no ch~·-i.11 ~- aet::•• pnaent applloabJ.11qr 
to aand.-lllffft of haad.'Jig ·.·..a OIIIGllng •qui.~nt wh-• 
vazraat,y obUp1:iou ""14_ blJ 1:a• aw aa pze•-UY pzo­
Yidect by the at, exeapt·u ••• •llqatimaa ve111d o1:har­
wia• t,e :sodifled t»y the_eaaft!Nntof s.n. 7C:Z. 

s.a. 7.t2, if enaated; wOlild add aub41Tiaion Cc) 
to sealticm 1191.1 of the Ciril Code. Thia propaa..S sub­
diri.aie111 nads u follows: 

·1,,1.1. • • • 
"(a) The duration of the ilDplied. warraatr 

of -ron&11tal>ilJ.1:y and wh•n present the implied 
warranty of fitn••• r1h&ll bo coextcm1111- in 
darnicna vit:h an expre•a warranty trhicb accc.­
p-1•• ~• consu•r good or product, proril!led 
the dura11\lOJ1 of th• a:1prea• 1oarranty 1• na•m­
able, b•t in no eTGnt •hall sueh implieo:l 
warranty Ile- a duration of 1-• t.'1.an ,o .:t•Y• 
nor lllOft than on• ye•r foll-in,; thp sale of 
new COIW ... r good• t.o • rnail buyer. tlhere 
no duration for u exp:ro•• warranty 1• •tatet:5. 
..,t,t,n r••P11ot: to eon•u-r 90()da, or •••rt• 
thereof, 1:lw duration of the impli"d warranty 
•hAll be 'l:be .,aximlffll l'•rloc! preaoribed &bc:ove • 

• • •• 
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• • 
:!unor.able it:.chard D. Hayden - p. 7 - 119493 

The Song-Beverly Consumer Warranty Act is at 
present silent as to the duration of the implied warranties 
of merchantability and fitness ·arising under the act. The 
addition of subdivision (c) to Section -1791.l of the Civil 
Code would establish specific limitations on the duration 
of such implied warranties. 

Thus, if S.B. 742 is enacted, we think the effect 
of proposed subdivision (c) of Section 1791.l on manufac­
turers of heating and cooling equipment which is covered 
by the act, _would be to limit the duration of the implied 
warranties of merchantability and fitness to the term of 
an express warranty accompanying such equipment if the 
duration of the express warranty is reasonable. Further­
more, such implied warranties could not,. under the terms of 
the proposed subdivision, have a duration of less than 60 
days nor more than one year; and where the duration of the 
express warranty is not limited, the ·duration of an implied 
warranty is one year. 

S.B. 742 proposes to add subdivision (b) to 
Section 1793.l of the Civil Code as £ollows: 

* * ·*. 

•(b) Every manufacturer, distributor, or 
retailer making express warranties and who 
elects to maintain service and repair facilities 
within this state pursuant to -the provisions of 
this chapter shall: 

• (1) At the time of sale, provide the 
buyer with the name and address of each such 
service and repair facility within this state; 
or 

•c2) At the time of sale, provide the 
buyer with the name .and address and telephone 
number of the service and repair facility cen­
tral directory within this state. It shall be 
the duty of the central directory to provide, 
upon inquiry, the name and address of the 
authorized service and repair facility nearest 
the buyer; or 
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• • 
sonorab1e Richard D. Hayden - p. 8 - 119493 

• (3) Maintain at the premises of retail. 
sellers of the warrantor's consumer goods a 
current listing of such warrantor's authorized 
service and repair facilities, or ret~il sellers 
to whom the consumer goods are to be returned 

• for service and repair, whichever is applicable, 
within this state. It shall be the duty of 
every retail seller provided with such a list­
ing to provide, on inquiey, the name, address, 
and telephone number of the nearest authorized 
service and repair facility, or the retail 
seller to whom the consumer goods ·are to be 
returned for service and repair, whichever is 
applicable. • 

We think the effect of proposed subdivision {b) 
of Section 1793.l of the Civil Code would be to require, 
in part, manufacturers making express warranties on heat­
ing and cooling equipment who elect to maintain service 
and repair facilities in Califomia to fuznish an~ maintain 
the information set forth in paragraphs (1), (2) and (3r 
of the subdivision quoted above. 

S.B. 742 would, _if enacted, ·amend Section 1793.3 
of the Civil Code as.follows: 

•1793.3. If the manufacturer maleift~ of 
· ·consumer goods sold in this state ·for whicn 
· the· manufacturer has made an ~ress warrtmt:!i:es 
warranty does not provide service and repair 
facilities.within this state pursumt to sub­
division (a) of Section 1793.2, the buyer of 
such manufacturer's nonconforming ~oods may 
'toII"ow the course of action prescribed in 
either subdivision (a) or (b), below, as 
follows: 

• (a) Return the de£ee'l:!:ve nonconforming 
consumer goods to the retail selle.:- thereof 
for replacement, or for service or repair in 
accordance with the terms and conditions of 
the express warranty. Such replacement, service, 
or repair shall be at the option of the retail 
seller. If the retail seller is unable to 
replace t?-,e defee'l:!:Ye er'l:!:e:e wi~ merehent:eeie 
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• • 
Honorable Richard D. Hayden - p. 9 - 119493 

nonconforming goods or is unable to ef'f'en t=ae 
service or repair ef' the goods !:n aeeerdenee 
vit=h tne t:e- and eendiuens ef tne warrant::r 
!E. !! !:2 effect·.·confol:Jlli.ty with a\lllicable 
~ress warranties, fiie sudi"retai seller 
s 11 reimburse the buyeriii an amount equal 
to the purchase price paid by the buyer, less 
that amount directly attributable to use by 
the buyer prior to discove:cy of the aefeet: 
nonconformity. 

• (b) Retu:m the defeet:ive art:!:eie 
· nonconformitE!n consumer good to any retail 

::1eller, wi this state, of like goods of 
the same manufacturer for replacement, or for 
service or repair !:ft aeeerdtmee wi'i:lt tne t:erms 
and eO!!ltitteJts ef t:ae expres9 warrtmt:y. S11ea 
repiaeemeftt: Replacement, service, or repair 
shall be at .the option of the retail seller. 

• (c) :rn the. event a buyer •is unable to 
return nonconforming aooas to the re;tailer due 
to reasons of size an weignt, or rne·thod of 
attachment, ""or ""'iiiethoci of installation, or nature 
of the noncoiilornu.ty, tlle buyer shall g!ve notice 
cl fil!! nonconfornu. ty to the retailer. Ucon 
receipt of such notice of nonconformity the re­
tailer snal!";'"at its o~tI"on, . service ~· ~air 
the goo@: at tne buyers residence, ~ ~ ~ 
the goo . 1or service ~ repair, ~ arrang7 fu . 
transporting the goods to its olace of business. 
Costs of transporting tne goods shalrbe ~ the 
retailer's expense. Tlieretailer shalrbe en­
titled !:2 recover all such costs of tran~rtation 
from the manufacturer pursuant to Section 793.S. 
costs of transportin~ nonconforiiirng goods after 
delivery to the retailer until return of the 
goods to tne 7:myer, when incurred ~ a retirler, 
shall Se recovera61errorn the manuficturer our­
suant to Section 1793:-S:-Wntten notice ofnon­
confo:riiifty to the retailer shall constitute return 
of the g?od( for the Eurposes of subdivision (a) 
and7E") • ' Stricken anguage is in existing law 
cllld widerlined language would be added.) . 
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~----1.e lliohar4 D. Hayden - p. 10. - lltCt3 

-}.·P~ecl allbll.'1'1•1- (c) , . ..,..., otb•r th~•• 
•q,n••iy,~oopiM• 1:bat: tbian ~y'b• situation• C!Dft-4 
1t7 ,1:h• a.-. .. a.wrl.y coaa .. s •~ ~ in vhlah th• 

· ~r h ·waable u re~ .·4etect:l,,_ fJOOda becraue o~ tbe 
-\ihocl h)'. wldob t:la• vaoa. •-- ~t1141bec1 or lnat:alled. 
flnlis, tht.e • abcU.riaioa -.re Jd, in .,.,,._ee of ~•r prori­
•M111S, apply t:o gaoda aacllb u hliat:ia.t" ffJl4 cooling equlp:,eat 
vhteh "•, c •• a find pert of th• •~are. 

We t.hinJt proponct allbalddon (c) of Seot:ioa 17tJ.3 
of the CiYil Code woalcl v11:b re•~ t:o heatbq mid coolbtc, 
equ.ir-ment eovero4 by tu· ..t: i1'11aft 0 ·upon r.anafaoturers of 
llliGCh e.;.uipr..'tllr-.t varioua '4ut:i.• n1'd~ t:o the nt-.urn of 
nom::on!oJ:Zd.,,..., r.oodll. ·· ·• · •~Y,a•cc:,, · 

-,, ,, 1.c\, 

What would be the •arraBty obliqationa - IMftll-· 
fact.iu .. r• of hltni.ng ar.4 eooUn9 eqid.pmant if s.a. 742 waa 
tsDactad vitltout deleUng ~c1!lon 1795.l. of t:.'-\e act? 

OPINION A1m ANAL't'S!B. NO. 2 ··---~-,-- ----
A• indicated~ iJs Op.laian llftd Analy•i• No. 1, 

it i • our opinioD that proposed S•ot:,i.on 1795.l ot tbe Ci'l"J.1 
Ca4. would zem, N from the provJ.aieli.il of th• ~m,q-88..,..rly 
Coa.»u..r W11tta1&ty Act heating and cooling eqaipsent. or u:r 
part 1:ber&Qf which h • co111p0nent of· • heating end cc,eling 
eyate~ vr&sently cowrod hy tho :c:t: vhe:i:oe •ucit:I a gy•t•~ 
beoU!III a find part: ct a &t!J:1lc:1:UN. 

How-r, the ac:t: would, if ~.n. 7«2 i • enacted, 
coatinua to apply to h••tln~ and cooling ~quir-nt and any 
part thentof whiob do41s not !>f!eome a fixed ;,1111.rt of a struc­
ture and vhioh ot.~e:i:viae qualifiea •• aoneull!llr goo~•. 

The sale of qcoda, which inclvc!ea heatin,;i and 
coolir,g e',!t1ipment uaed for r,crsonal. fal".1ly, er houeeho14 
••• 1s 90Yltzna(I in p-art by the prOY!• ion• of the Unifor9 
eo-rc:icl Code <••• Vol.. 1, Calitou,1a cmmrercia.1 t~, 
C.t:.e., bt !,;p. C, 311 hos. 2m-;--fflif;," ~-2if)·~-COJii: c.r, 

conau."ll!!lr gooo• covere~ by the r.ong-nevorly Conawner 
warrent.y Act ~r• alao covert>d by the C'e\'nr.'-t•rcf l\l r,c,i,o, unl••• 
toer• in a conflict, ir. which case tl!ose. r;rovislnna c:,f the 
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ISCMIF•~··~ o., llawf,u-:,., •• 11;_: ,is,,, 

=-~,~ ... -~,~~: ........... .. 
~ -ii,t.l!iJJZ,lr~'•ka·l~·-J.. •• b 11.:'!1.:!n · · ~=,,,~~-:~~~(tl-,:~·;;;,~-1::~:--~ ·, -;; y ' ~·,, ,., 

-, :,!_~< •- vadiitr tile ~ :e...;rc14. Cada, vb4in ~ . 
an •~ >• t:bijt 11Mb, ~; ~ ;a-.,p'i.e_ or.: • deaarip1:1• of ~• ,· · 
ga II Ila,,.._ tlMI ••MC>l• c a..adpt:11:ia J.a: Jade pan of iohe · 
~. 'tlJu,a · u and# • espru••:~ t:h&;ti •• 
11oods lfM11 C!IOilfora to tbe •upl•· ot ~ d .. eripUcm 
(Sec. 2:Sll, c-. C.). !rh• del!Clri;i~, ~ not a.. CIINI- _ 
~-tned la 1:b-. oonuaat:: J.tselJ!. :tt ~,;_,..u era • i~c:,a 
or J.i& • a4wrt1•-•t: auoh as a •al• J>raa..- C•N Slllf.6C : 
To l'tfPbitJlat:, l Cal. App. 2d 324, lll1:<:•e- -r. £::!• !:!@• 
, Sc:NUI, iJG Cal. A.PP• 24 210, 215)., , . ;,:,,,;:;, :: .-. -- .-·_. ·_,·;,,_.,,-,_;,~-•·· 

,··1-.• . ·-. 

tlnleae the partiu ex_pUm:~1r axellda it., ••G' 
aai.• eoat:ract coat.aSn• a· wanuty, 4111Pli4Jd by 1-, that:-
1:h• gooda are QL -,:-Clbu~le fl'l'al.lty* •_if tb• ••ll•r ie a 
lll9rch&Dt with reap.ct: t.o 9~ :of 1:--• kind (Sec. 2314, 
c1>1a. c.J. seat.ion 2,1, -~ t:u. c:o ... rc1a1 coci. e1- ••bb­
U.h•• a •ix pan llteii+'"-aird of -Jab•~!billty. '!'be • ecdon . 
r.ada - fo11-a, 

~2,1,. (1) Un1.-• ,-c1•11 or S!Otifitld 
(Soaction :is1,), a varraD~ t:i.atf _fllie goe4• •h•ll. 
bit fl!ercrh.ut:.able itt fapl141iit in a GDDtrect for 
1:lleir ••1- if tbe . a.ell•r 1• a ..... ~ant w11:h 
-.;.en to soodia ~f .that Jr:ind. · Under ~hi• 
•eotlon the •ard.nv for valua of food or drink 
to :be couWnad either OD th• pr-..n or el••-
'"heze 1• a &ale. · 

"(2) Gooda t;o be -rahantable i,,uat: i:o• at 
leaa'I: •uch •• 

• (a) Pua without. objection in tbe trade 
wader the contract de• aript:ion, and 

•(b) Ia th• cue of fun9ible QOOda, are 
of fair awrago ~uality vithin the description, 
and 

"(c) ~ fit for thG ordinary pur;,o••• for 
whien •uall goods are u.sec:, and 
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. 
~:. : 

' t:,-. 

'' ·•. 

•••A1Jta -9'•en a~. 11vc1iliil ~--»~ 'lt' :_ 11,,,, 
••• ·-~.... ·> .•• :_:~:~?t:/ 

.-·.-~·y,,: .. 
~.•::.- ,. 

1111d' J.61-a M th• ••"zJ.'tiM•v· nqatn, ad« ' . . ., . . . . . . JJ.,~-,_;: . : -~:·:~~ . . •. ·. . . ·, ... · 
• ffl Coat'•ra t.o ·-• ·pr'{ la• or df.lar.J.ou . 

d fact ... ,. th• cc,,.ut.,_,. 1ue1 tr :ey .. · · -·· 
• (.1) UDlua •n~il'<~-i-:a rJ fhd (.._iall 

2116) ot:her i-i:,11e4 vaslc:'lii'""f1,•if''flf.y ~ -~ · 
cour•• of dealbv ·or- ..,.. • ._'tMt.-11 .. • · · . 

.. . ·. ··.-.. _,:::~ ;;'.\:_1'.:;\~?f<~ .. ~ . •. :'.· ... :/ .... ,\·:, -·.-, · .... 
ni..rahan1:'" 1• defined u · "••:•••:;;.• delih in. pd• ..i ttl• 
kir.4 or othBVl•• by hu . :r:at••~~~d• h,._~. Gilt· -
hav.in11 •kill r~cullar t • 1:tte.~pi--• or 900da 1a!I01Wil1. h 
the "•••-~ or t::o whori1~,oh:•';iw.J'La• os altll1 Mf'· be 
at:t:r~c! by .. hia ·earlo)'Jll1nl~-"~~';~t. or b~e.r or ¢':her 
inta"'4tl~ll;J:wbo or his o~,..:,:~l• ~IJM•.a.f aat. Ml h•""-':••·,,.._1.s,,..or •kll+~ ~ 210,. ca.. c.f, •. 'Ala 
dafinl:Uoa:,•·u oar o;uiiOll, ·•1ilCHllci:'"~A'IIIU1PA•• & ~r 
of h•d.il\t .a cooling --~~ .:i: · ' ·· · 

. ... . *.her b;;~lled w~iakii: t\llat. N.Y &dee in •iii•e1lal 
c:irc\1llilit.uau: · u that:· the v~ ·-.,.. fit. for • J)Ul:i~ 
Pl1Z'i'OM (1/aci';;. 2315, COJ11. c.) . ..- •· ~- ara th%e• ••-~•~la1 . 
el~u t:allt m'llllt: be 1>rcsent: be&re this warraat:r vil.1 
ariae1s ~•11~•• kDOW1-.dCJ11, hy@"a zelianee, and ••ller'a 
••le~ ~ hzniahinq of ttle· g~ (Vol. 1. Cali~nde 
Ce=:=rei-1 t.aw, c.;..:&., at ;,. !c42). · 'l'lua ••ller muet: hawi 
nu• w kllOW of the bayer•• •peolal purpo•• and the t.Qyer 
111ut aoually nly on the sellar•s·s>:111 and judqment ia 
seleot:aq or furnish!Ai the ~ood•. 

The•• warranties =ay be •odifie~ or e:it0luded by 
the seller's or manufacturer'• cliaelaimers of warrantl••• 
t•iacla-laerD of bot:b implied ed expnsa warr1111t.iea ara, 
how•-.-~ canstrued atriot:ly againat: tile •eller CVol. 1, 
calitonia CloJmea:aial ~. c.n.s., at: p. 251). 

Section 2316 ot t~ C~rcial Code at::atea, ift 
i;,art., in es•eaco, t:hat worda of warranty and word• of di•·· 
olaii.ir an h be canst:r-d wbeM-r rea• onabl• •• conalatant: 
vi&h •&ah Mt.er, but that if SllOh • aon•truction !.a unr•-on­
able, t::he wurant:y r,zevail• • 
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. ... : ... ·• .... ·:..:. - . ·_,.- .. ,,_; 

Hcaor•l• P.icbard l). ·-·~;~~~.7f~~:~:~:;_flt•t1 

a ~1·· 1t rot 1.1p1.1-r •an-•1 .... ·:-.t be•~• ~;:-~'.:ii;;; .. ·: C ,, ''.f;' ) 44t'flai4 ., . hftlia,Ut').,.~"Jil/;· "·i,~V--• ... !'f.i~ ,,. ·• cos. <;~: •. ,~- . , •··, "•·~ 11 Mll·i.·=.~•'·"'·,:s•> 
Co J,nr;;; ~q··· :!D.•!,~•,.•,•t~,::a~:;=--·"~i''lit'~~~- · ...... ~ .• ,l!:U, .. •.:~•··,· it{ __ ;;; .',. :.:M.-',,. . , ~--""-✓ ,•'. ' . 11a•::·~~..J-~•:·:= . . , ... ' . ·.·. -;;:··· .•• _.,.,. -.y 
dtailJ'l••i(df'tae':'' ,, : .. ,,.-,, ' ;~-~antimitll~ mt~: 

-~~~t=-=~~!~~1!t,'~'.~1r1~ .• ~::ll::r~::p:;;~::_;•:.,._.,: 
Co:aae:-..al 'Cede ~ 1-p:ft 'dall~ goodtJ bdop. •=~'.Jl!~ .. ~~­
\1111 ... ·t:Jw· .. sales coatran. p:ar:orides oth•Z¥4•• ~ it 1• .. -tij'"; Jl'.'. ·· 
its t.zws l,neo~i•tent. vltn the r!.9!1t: of lnpootlan (Se.ci~./·"\ 
251:1, e-... :c •. J. · 

· Th• JmY•:r of good11. th'_.;~ not eon-fona to ~• . . . ·· .. · .. :­
cOJ)trac:t ·••4ii• or··&aaori~1f t,,i_:·~--- a ~ae!lb. -~~ •i,n~:jsf·•·:·.·.··.·•• ·\ 
the varmUia1, impli•d ca'•41JCP.llllll••t•.J-!u • ~ ~ ~~-,P~.: . 
(SIICS. 2111-2,1,, com. -C.;J,.;• l'Qt.' tamam cf warrant:y th• •.· . -
buyer•• --ure of ~~,~J.a,~§~~~f•~nae ¢ tii.:~,,.;, O ·. 
imd plaoe ~ aaceptaac,e.:~••n,:•t:b•.,!•1- of tlMi. gl#cil• .. ,. ; ·. 
MCe~d &IJ the value' 'thff'.'.':i.-Ou14~~- l.-1 if 1:.'iey hat, ' .'. , . 
hMil • •~uted, ual,•~ ,,.pecia'li c:l~•taneas ~ho.ar · · ' 
vro~Hl:e heap• ~ w 41~arcnf •-~.- (Sec~ '2:71Ci · 
coa. c.) •• t,ayer for"..hu ~Y 1M eill:it1ed to nOffllllir 
incl~~- .ad -••i:uential cmnaqes (Seo. 2714. Cera. c.·) • 

'ltery truly your.; , 

Geor;• u. Murphy 
lAiq18.laU- counsel 

Jly.,. 
~.diirari ~. Ccbc:-; 

~. •' M 

· Da'°''IRJ' t.e,;rislat:.ive CoWtael 

'I've cop,i•• • .Jl.li!n.S.. Jh 8flei;, 
puz,num:t. t.Jhbit tul• lC~ 
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BLANK PAGE 

Artifact of Photocopy Reproduction 

JAN RAYMOND 
LEGISLATIVE HISfORY AND LEGISLATIVE INTENT 

I (888) 676-1947 
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D_,.a 

- You have asked us several questions relating to 
the Song-Beverly Consumer Waranty Act (Sec. 1790 et seq., 
Civ. C.).* We shall answer these questions in series. 

QUESTION NO. 1 

Does the Song-Beverly Consumer Warranty Act 
apply to equipment such as air conditioning equipment, 
dishwashers, built-in ranges, and water heaters which 
becomes a part of real properr.y7 

OPINION NO. 1 

It is our opinion that the act would apply to 
equipment having the characteristics of an appliance or 
machine which is used primarily for personal, family or 
household purposes, even though such equipment might be 
so installed as to become a part of real property. 

* This act was added by Chapter 1333, Statutes of 1970, 
and generally applies to consumer goods sold on or 
after. March 1, 1971. However, Sections 'I7V7' to 1793.1 
of the Civil Code, inclusive, only apply to consumer 
goods manufactured on or after March 1, 1971 (Sec. 2, 
Ch. 1J33, Stats. 1910). 
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ANALYSIS NO. 1 

Generally, the Song-Beverly Consumer Warranty 
Act establishes new warranty obligations cf manufacturers, 
distributors, and sellers of consumer goods, and provides 
new rights fer the buyers of such goods. 

The act defines several terms pertinent to this 
discussion in Section 1791 of the Civil Code. This section 
provides: 

111791. As used in this chapter: 
11 (a) ' Consumer goods ' means ikI motor 

vehicle, machine,; aP.Jiliance, .2!. 1 e yroduct 
that is used or oug t for use prliiii'r ly for 
personal, family, or household purposes. 

11 (b) 'Buyer' or 'retail buyer' means 
any individual who buys consumer goods from 
a person engaged in the business of manuf~~­
turing, distributing, or selling such goods 
at retail. As used in this subdivision 
'person' means any individual, partnership, 
corporation, association, or other legal 
entity which engages in any such business. 

"(c) 'Manufacturer' means any individual, 
partnership, corporation, association, or 
other legal relationship which manufactures, 
assembles, produces, or gathers consumer goods. 

"(d) 'Distributor' means any individual, 
partnership, corporation, association, or 
other legal relationship which stands between 
the manufacturer and the retail seller in 
purchases, consignments, or contracts for 
sale of consumer goods. 

"(e) 'Retail seller,' 'seller,' or 
'retailer' means any individual, partnership, 
corporation, association, or other legal re­
lationship which engages in the business of 
selling new goods to retail buyers." 
(t£mphasis added.) 
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The terms "appliance" and ''machine" used in the 
definition of "consumer goods" above have been defined by 
the courts as follows: 

"'The word "appliance" includes every­
thing applied or used as a Means to an end.' 
••• 'It is common knowledge that refriger­
ators, ranges, washers, a dryer and freezer 
are "appliances" • ' ••• They are generally 
considered as any household or office utensil, 
apparatus, instrument, or machine' that utilizes 
a power supply, especially electric current, as 
a vacuum cleaner, a refrigerator, a toaster, 
an air-conditioner •••• II ~inter Park 
A1Gliance Center, Inc. v. a.iii, 'C'riite Co. 
( 67-Fia.), 196 S~d 198, at 99) -

''The term 'machine' includes every mechan­
ical device or combination of mechanical powers 
and devices to perform some function and produce 
a certain effect or result. ••• (Corni~ et al 
v. Burden, 14 L. ed. 683, at 690) ••• 

We think that the terms "appliance" and ''machine, 11 

as so defined, are more than broad enough to include air­
conditioning equipment, dishwashers, ranges, and water 
heaters, which have the characteristics of an appliance oc 
machine. Thus, to the extent certain types of such equip­
ment would be within such definition of appliance or machine 
and are used primarily for personal, family! or household 
purposes, the sales thereof would come with n the terms of 
the act. 

the act 
of such 
part of 

However, questions as to the applicability of 
could be raised with respect to an installation 
equipment which is so installed as to become a 
real property. 

By its terms the definition of consumer goods is 
broad enough to include appliances! machines or like prod­
ucts whether or not affixea to rea property. 

Also, while the term "consumer goods" has been 
defined in other areas of California law to include things 
which are to be affixed to real property (see Sec. 17611 Civ. 
C. added by Ch. 1550, Stats. 1970 and Secs. 9105 and 
9169, Com. C.)i no indication is given in subdivision (a) 
of Section 179 of the act, quoted abovei that such items 
are to be excluded froxr. "consumer goods. ' 
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Furthermore, there is a rule of statutory construc­
tion which is pertinent here. In this regard, a remedial 
statute must be given a liberal constru~tion, so as to 
effectuate its object and purpose. "[SJuch an act will be 
construed, when its meaning is doubtful, so as to suppress 
the mischief at which it is directed, and to advance or 
extend the remedy provided, and bring within the scope of 
the law every case which comes clearly within its spirit 
and policy. 11 (Jn ~ Makings (1927), 200 Cal. 474, at 478-479). 

For the reasons set forth below, we think the act 
is clearly remedial in character in that it provides new 
protection to consumers in the field of warranties. 

Generally speaking, the act relates to warranties 
in transactions involving the sale of consumer goods. The 
warranties covered by the act are (1) an implied warranty of 
merchantability imposed on manufacturers of consumer goods, 
(2) an implied warranty of fitness imposed on manufacturers 
of such goods, (3) an implied 1-•arranty of fitness imposed 
on distributors or retail sellers of such goods in lieu 
of the implied warranty of fitness imposed on manufacturers, 
and (4) an express warranty made by manufacturers*of consumer 
goods. 

Under the act a sale or consignment of consumer 
goods by a manufacturer is accompanied by ·an implied warranty 
of merchantability (see subd. (a), Sec. 1791.1 and Sec. 1792, 
Civ. C.) and, where applicable, by an implied warranty of 
fitness (see subd. {b), Sec, 1791.1 and Sec, 1792.1). Also, 
a sale or consignment of such goods by a retailer or distri­
butor may involve an implied warranty of fitness which is 
in lieu of such warranty of the manufacturer (Sec. 1792.2). 
Such warranties may be waived only in the manner provided 
for in the act (see Secs. 1792.3, 1792.4, and 1792.5, Civ. C.). 

Unlike implied warranties arising under provisions 
of the Commercial Code (see e.g., Secs. 2314 and 2315, u.c.c.), 
which may be modified by an express warranty (see Sec, 2316, 
U,C.C.) and which may be displaced by inconsistent express 
warranty provisions (see Sec. 2317, U,C.C.) 1 implied war­
ranties provided for in the Song•Beverly Consumer Warranty 
Act may not be limited in application or modified by express 
warranties. (Sec. 1793, Civ. C.) 

With respect to express 
Civ. C.), the act imposes various 
di~tributors, and retail sellers. 

warranties (see Sec. 1791.2, 
duties on manufacturersL 

Under Section 1793.2 o~ 

* Also covered are warranties made by distributors 
and retail sellers. 
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the Song-Beverly Consumer Warranty Act, a manufacturer·of 
consumer goods sold in this state for which an express 
warranty exists must either maintain or cause to be 
maintained in this state service ~nd repair facilities to 
honor the warranty terms or re:illlburse retail sellers of 
such goods to whom the buyer may look for service and 
repair, replacement, or reimbursement according to the 
warranty terms when the manufacturer does not maintain 
service and repair facilities in this state for doing the 
warranty work {see Secs. 1793.3 and 1793.5, Civ. C.). 
Whether the buver looks to the manufacturer or a retail 
s_eller for service and repair, replacement, or re:illlburse­
ment undc= the express warranty, the act requires the buyer 
to return the goods to the manufacturer or the retail 
seller, as the case may be (Secs. 1793.2 and 1793.3, Civ. C.). 

The act provides that a buyer of consumer goods 
may, among other thin~ .. , enforce his right: to service and 
repair, replacement, or reimbursement under exnress war­
ranties, in a triple damage action for a wil'I'tu1 violation 
of the act (Sec. 1794, Civ. C.. see Opinion and Analysis 
No. 8). 

As stated above, the act requires a buyer to 
return the goods to the manufacturer or a retail seller 
as a condition to the buyer's right of service and repair, 
replacement or reimbursement under an express warranty 
(see Secs. 1793.2 and 1793.3, Civ. C.). . 

It could be contended that this requirement indi­
cates legislative intent to l:illlit the act to goods which 
can be removed from a household and shipped to the manu­
facturer or retail seller for warranty work. However, the 
act does not require a manufacturer to make express warranties. 
Also the act permits the use of service contracts*in addition 
to or in lieu of express warranties (Sec. 1794.4, Civ. C.). 
Thus the requirement for return of the goods does not l:illlit 
the application of the act to movable consumer goods. 

Also, as pointed out above, the act deals not 
only with eJ!ress warranties but with ;W\:lied warranties 
as well. fere Is nothing in the act w ich would affect 

i'i'fils could prov1ae for warranty services at the 
reNidence of the purchaser. 
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the application of these implied warranty provisions to 
, goods that cannot be removed from real -property. 

In view of the remedial character of the act, 
we think that a court, in applying ~he rule of liberal 
construction, would not limit the scope of the act by 
confining the definition of "consl.DBer goods" to only those 
goods which remain movable during the period of warranty 
coverage (i.e., goods not a part of real property), but, 
rather, would give full effect to the policy of protecting 
consumers by applying the act to goods, which are otherwise 
within the definition, without regard to the factor of 
mobility during the warranty period; 

QUESTION NO. 2 

Does a privately-owned public utility which 
helps to sell gas air-conditioning and other gas appliances 
manufactured by another party by programs of advertising, 
bill inserts and other activities fall within t~ term 
"distributor'' as such term is defined under the Song-Beverly 
Consumer Warranty Act? 

OPINION NO. 2 

In our opinion, a privately-owned public utility 
which helps to sell gas air-conditioning and other gas 
appliances manufactured by another party by programs of 
advertising, bill inserts, and other activities does not 
fall within the term "distributor" as such term is defined 
under the Song-Beverly Consumer Warranty Act. 

ANALYSIS NO. 2 

The Song-Beverly Consumer Warranty Act generally 
establishes duties upon manufacturers, distributors, and 
retail sellers with respect to sales of consumer goods to 
buyers. 

Section 1791 of the act defines various teruis 
(including "distributo:t') for the purposes of the act as 
follows: 

"1791. As used in this chapter: 

"(a) 'Consumer goods' means any motor 
vehicle, machine, appliance, or like product 
that is used or boughc for use primarily for 
personal, family, or household purposes. 
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" (b) 'Buyer' or 'retail buyer' means any 
individual who buys consumer goods from a person 
engaged in the business of manufacturing, distri­
buting, ~T selling such goods at retail. AB 
used in this subdivision, 'perso~• means any 
individual, partnership, corporation, association, 
or other legal entity which engages in any such 
business. 

"(c) 'Manufacturer' means any individual, 
partnership, corporation, association, or other 
legal relationship which '!!!!lnufactures, assembles, 
produces, or gathers consumer goods. 

"(d) 'Distributor' means any individual, 
partnership, corporation, association, or other 
legal relationship which stands between the 
manufacturer and the retail seller in purchases, 
consignments, .2£ contracts ,m sale o:Cconsumer 
goods. 

"(e) 'Retail seller,' 'seller,' or 'retailer' 
means any individual, partnership, corporation, 
association, or other legal relationship which 
engages in the business of selling new goods to 
retail buyers." (Emphasis added; Civ. C.) 

We shall assume here that the gas appliances, 
the sale of which a privately-owned public util.ity promotes, 
are consumer goods within the meaning of the definition 
quoted above (see Analysis No. 1). 

In order to be distributor within the meaning 
of subdivision (d) of Section 1791, a person must stand 
between a manufacturer and retail seller in purchases, 
consignments, or contracts for the sale of consumeT goods. 
Thus, a 11distributor11 must be directly involved in the 
transmission of consumer goods between a manufacturer and 
retail seller whether by means of a purchase, consignment 
or contract for the sale of consumer goods. 

If a privately-owned public utility merely 
promotes th£ sale of cons\Dller goods by advertising and related. 
means,. it would not be a distributor since it would not 
purchase, take on consignments or contract for the sale of 
cona\Dller goods. 
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Thus, in our opinion, a privately-owned public 
utility which helps to sell gas air-conditioning and other 
o~s appliances manufactured by another party by programs of 
:dvertising, bill inserts, and other activities does not fall 
within the t.erm "distributor" as such term is used in the act. 

QUESTION NO. 3 

What does the term "other legal -relationship" 
mean as used in subdivision (d) of Section 1791 of the 
song-Beverly Consumer Warranty Act? 

OPINION AND ANALYSIS NO. 3 

We think the term "other legal relationship" as 
used in subdivision (d) of Section 1791 of the act (quoted 
above in Analysis No. 2) means some legally recognized 
entity other than an individual, partnership, corporation, 
or association. Such relationships could include joint 
ventures (see 28 Cal. Jur. 2d Joint Adventures), joint 
stock companies, and business trusts (see 28 cal. Jur. 2d 
Joint Stock Companies and Business Trusts)-. 

QUESTION NO. 4 

Does the definition of "buyer" in sub~ivision (b) 
of Section 1791 of the Song-Beverly Consumer Warranty Act 
include general contractors, subdivision developers, com­
mercial developers, and industrial customers? 

OPINION AND ANALYSIS NO. 4 

A "buyer" within the meaning of subdivision (b) 
of Section 1791 of the act (quoted above in Analysis No. 2) 
is an individual who buys consumer goods from specified 
persons. Thus the buyer makes a purchase of goods which 
are to be used primarily for personal, family, or household 
purposes (subd. (a), Sec. 1791, Civ. c.). . 

Unless a general contractor, subdivision developer, 
conmercial developer, or industrial customer is (1) an 
individual and (a) buys goods, otherwise within the defini­
tion of consumer goods, primarily for his own personal, 
family, or household purposes as opposed to business or 
commercial purposes such persons would not come within 
the definition of 11tuyer" set forth in subdivision (b) of 
Section 1791 of the act. 

In answering this question we have limited our con­
sideration to whether a general contractor! subdivision 
develop,er commercial developer or industr al customer is a 
"buyer' within the meaning of the act and have not considered 
whuther the purchaser of a house in which consumer goods are 
in11talled would be a'buyer." 
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QUESTION. NO. 5 

Do the duties imposed by the Song-Beverly Con­
sumer Warranty Act upon manufacturers, distributors, and 
retail sellers of consumer goods apply to general con­
tractors, subdivision developers, and c011111ercial developers? 

OPINION AND ANALYSIS NO. 5 

As indicated above, the various duties imposed 
under the Song-Beverly Consumer Warranty Act (see the 
discussion above in Analysis No. 1) apply generally to 
!!l!!!?'~factur2rs, distributors, and retail sellers of consumer 
goods. 

Thus, to be subject to.the duties imposed under 
the act, general contractors, subdivision developers, and 
commercial developers would have to fall within the defin­
itions of ''manufacturer, 11 "distributor, 11 and "retail seller" 
quoted above in Analysis-No. 2 (see subds. (c), (d), and 
(e), Sec. 1791, Civ. C.). 

In the absence of info:cmation ~bout the kinds 
of business transactions entered into by general contractors, 
subdivision developers, or commercial developers, we cannot, 
of course, determine wnether any such persons would fall 
within the definitions mentioned above. 

However, we think that a commercial developer 
would, by definition, be dealing, if at all, with goods 
to be used for commercial or business purposes rather than 
for personal, family, or household purposes. Thus, .ie 
doubt that tne duties imposed under the act would apply 
to a coumercial developer. 

QUESTION NO, 6 

If a privately-owned public utility voluntarily 
effectuates a manufacturer's warranty, does the utility 
become liable under the express or impli~d warranty pro­
visions of the act?* 

* We shall only discuss the general applicability of the 
Song-Beverly Consumer Warranty Act here, recognizing 
t~at under certain circumstances a different conclusion 
might be reached, based on other principles of law. 
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OPINION AND ANALYSIS NO. 6 

We assume here that by "voluntarily effectuates 
a manufacturer's warranty" you mean voluntarily performing 
acts which a manufacturer is obligated to perform under the 
warranty provisions of the act. 

The Song-Beverly Consumer Warranty Act generally 
imposes, as was discussed above in Analysis No. 1, various 
warranty duties upon manufacturers, distributors, and 
retail sellers of consumer goods. 

If a privately-owned public utility does not 
otherwise fall within the definition of a manufacturer, 
distributor or retail seller with respect to a retail 
sale of consumer goods, it would not, in our opinion, 
by merely voluntarily giving effect to a manufacturer's 
warranties become subject to any duties imposed under the 
act;· 

QUESTION NO. 7 

If a privatel}"'Ollled public utility contracts with 
a manufacturer for the work of effectuating the manufacturer's 
express warra"lty, what are the obligations of the utility, if 
any, under the act?* 

OPINION NO. 7 

In our opinion, the act would not impose duties 
on a privately-owned utility which contracts with a manu­
facturer to act as the representative of the manufacturer 
in performing the manufacturer's express warranty duties 
created by the act. 

ANALYSIS NO. 7 

As discussed above in Analysis No. 1, a manufacturer 
of consumer goods sold in this state for which an express 
warranty exists must either (1) maintain or cause to be main­
tained in this state service and repair facilitiestononor 
the warranty terms or (2) reimburse retail sellers of such 
goods to whom the buyer may look for service and repair, 
replacc1nent, or reimbursement under the warranty when the 
manufncturer does not maintain or cause to be maintained 
such facilities in this state (see Secs. 1793.3 and 1793.5, 
Civ. C.). . . 

* We :ihall only discuss the general applicability of the Song­
Bevurly Consumer Warrant:i,r Act here, recognizing that under 
cerlain circumstances a different conclusion might be reached, 
ba11ud on other P.rinciples of law. 
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Where the manufacturer causes to be maintained 
service and repair facilities in this stateby contracting 
with a privately-owned public utility to give Effect to the 
manufacturer's express warranties, the act imposes the 
following duties: 

111793.2. * * * 
"(b) Where such service and repair 

facilities are maintained in this state and 
service or repair of the goods is necessary 
because they do not comply with the applicable 
warranties, service and repair shall be com­
menced within a reasonable time following 
receipt of the goods by the manufacturer or 
its representative in this state. Unless7:he 
buyer agrees in writing to the contrary, the 
goods must be returned, at the manufacturer's 
expense, in merchantable condition within 30 
days. Delay caused by conditions beyond the 
control of the manufacturer or his rf-r.ese'."'­
tatives shall serve to extenatliri 3 -day 
requirement. Where such delay arises, delivery 
of merchantable goods shall be made as soon as 
possible following termination of the condition 
giving rise to the delay. 

"(c) Should the manufacturer be unable 
to make such re::urn of merchantable goods, he 
shall either replace the goods or reimburse 
the buyer in an amount equal to the purchase 
price paid by the buyer, less that amount di­
rectly attributable to use by the buyer prior 
to discovery of the defect." (Emphasis added; 
Civ. C.) 

While a privately-owned public utility could become 
the representative in this state of a manufacturer for the 
purposes of service and repair, there is nothing in the pro­
visions quoted above which imposes duties on such representa­
tives. Rather, the duties are imposed upon the manufacturer. 
Furthermore, there is no other provision in the act which 
imposes duties on such representatives. 

Thus, in our opinion, the Song-Beverly Conswner 
Warranty Act would not impose duties upon a privately-owned 
publi,.: utility which contracts with a manufacturer to act 
as th,, representative of the manufacturer in performing the 
manufncturer's express warranty duties created by the act. 
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QUESTION NO. 8 

If a privately-owned public utility sells consumer 
goods and contrscts with an independent contractor for 
installation, does the public utility have any liability 
under the provisions of the Song-Beverly Consumer Warranty 
Act for (1) the consumer goods or (2) the installation 
work? 

OPINION AND ANALYSIS NO. 8 

If a privately-owned public utility engages in 
retail selling of consumer goods manufactured by others 
to buyers, we think that the liability of the company, if 
any, would arise fl."0111 liability imposed under the act 
upon retail sellers (see subd. (e), Sec. 1791, Civ. C.). 

As a retail seller of consumer goods, a privately­
owned public utility could incur liability under the express 
warranty provisions of the act. 

The duties and liabilities of a retail seller 
discussed above in Analysis No. 1 where the manufacturer 
of consumer goods elects not to maintain or cause to be 
maintained in this state service and repair facilities 
would thus be applicable. Section 1793.3 of the act sets 
forth these duties as follows: 

"1793.3. If the manufacturer making express 
warranties does not provide service and repair 
facilities within this state.pursuant to 
subdivision (a) of Section 1793.2, the buyer 
may follow the course of action prescribed in 
either subdivision (a) or (b), b~low, as 
follows: 

"(a) Return the defective consumer goods 
to the retail seller thereof for replacement, 
or for service or repair in accordance with the 
terms and conditions of the express warranty. 
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Such replacement, service, or repair shall be 
at the option of the retail seller. If the 
retail seller is unable to replace the 
defective article with merchantable goods or 
is unable to effect the service or repair of 
the goods in accordance with the terms and 
conditions of the warranty, the retail seller 
shall reimburse the buyer in an amount equal 
to the purchase price paid by the buyer, less 
that amount directly attributable to use by 
ti1e buy~r prior to discovery of the defect. 

* * *" (Civ. C.) 

Reimbursement of the purchase price under 
Section 1793.3 is an alternative to replacing the defective 
goods where the retail seller cannot by service or repair 
cure defects in goods which have been returned to the 
retail seller. These alternatives all relate to putting 
the buyer in the position he would have enjoy~d had the 
goods been free of defect. 

There is nothing in the Song-Beverly Consumer 
Warranty Act to indicate that a buyer under the act would 
be reimbursed under an express warranty for anything but 
the purchase price of the consumer goods which were 
defective. 

Thus, the amount reimbursed pursuant to Section 
1793.3 where the retail seller properly performs his duty 
is to be based only on the purchase price of the goods. 
And, of course, the manufacturer of the consumer goods 
wita respect to which the retail seller is obliged under 
the act to make reimbursement is required to compensate 
the retail seller for such expenditures (Sec. 1793.5, 
Civ. C.). 
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If, however, a retail seller willfully violates 
the duties he owes to the buyer under Section 1793.3, 
Section 1794 of the act would be applicable. This 
section provides: 

"1794. Any buyer of consumer goods 
injured by a willful violation of the 
provisions o.f this chapter may bring an 
action for the recovery of damages. 
Judgment may be entered for three times 
the amount at which the actual damafes are 
assessed, plus reasonable attorneyees." 
(Emphasis added; Civ. c.) 

The Song-Beverly Consumer Warrantr, Act does not 
set forth the components of "actual damages' for the 
purposes of Section 1794. However, Section 1790.3 of the 
act does provide: 

"1790.3. The provisions of this chapte-: 
shall not affect the rights and obligations 
of parties determined by reference to the 
Commercial Code except that, where the provi­
sions of the Commercial Code conflict with the 
rights guaranteed to buyers of consumer goods 
under the provisions of this chapter, the 
provisions of this chapter shall prevail." 
(Civ. C.) 

In view of this section, we think the warranty 
provisions of the Song-Beverly Consumer Warranty Act are 
to be read against the framework of warranty provisions 
in the Con:mercial Code. 

. While the Song-Beverly Consumer Warrantr, Act 
does not establish the measure of "actual damages' for 
the willful breach of express warranty duties created 
by the act, the Commercial Code does specify the measure 
of damages for breach of an express warranty. Thus, we 
think the pertinent damages provisions of the Commercial 
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Code are to be applied in measuring "actual damages" 
for the purposes of the treble damage provisions of. 
Section 1794 in a case of willful violation of express 
warranty duties. In this regard, Sections 2714 and 
2715 of the Commercial Code provide in part: 

"2714, 

* * * 
11 (2) The measure of damages for breach 

of warranty is the difference at the Lime 
and place of acceptance between the value 
of the goods accepted and the value they 
would have had if they had been as warranted, 
unless special circumstances show proximate 
damages of a different amount. 

11 (3) In a proper case any incidental 
and consequential damages under the next 
section may also be recovered. 

112715. (1) Incidental damages result­
ing from the seller's breach include expenses 
reasonably incurred in inspection, receipt, 
transportation and care and custody of goods 
rightfully rejected, any commercially reason­
able charges, expenses or commissions in 
connection with effecting cover and·any other 
reasonable expense incident to the delay or 
other breach. 

11 (2) Consequential damages resulting 
from the seller's breach include 

"(a) Any loss resulti.,g from general or 
particular requirements and needs of which 
the seller at the time of contracting had 
reason to know and which could not reasonably 
be prevented by cover or otherwise; and 

"(b) Injury to person or 
oroximatelv resulting from any 
warranty ... -

property 
breach of 
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In view of these provisions, we think that a 
buyer injured by willful violations on the part of a 
retail seller of the express warranty provisions of the 
Song-Beverly Consumer Warranty Act applicable to retail 
sellers, may recover, in a proper case1 damages relating 
to (1) the consumer goods as well as (~) the installation 
work. Furthermore, by virtue of Section 1794 of the Song­
Beverly Coµsumer Warranty Act, the amount of actual 
damages so determined would be trebled. 

In addition to express warranty liability, a 
privately-owned public utility could, as a retail seller, 
become subject to provisions of the act relating to the 
implied warranty of fitness*. In this regard Section 
1792.2 of the Song-Beverly Consumer Warranty Act provides: 

"1792.2. Every sale or consigmnent 
of consumer goods in this state made through 
a retailer or distributor who bas reason to 
know at the time of sale or consignment that 
the goods are required for a particular 
purpose and that the buyer ia relying on the 
retailer's or distributor's skill or judgment 
to select or furnish suitable goods, shall, 
in lieu of the warranty of the manufacturer 
under Section 1792.1*1<, be accompanied b~ an 
implied warranty that the goods are fit for 
that purpose." 

* The i.J!!plied warranty of fitness applicable to 
retail sellers may be disclaimed, but only in 
the manner set forth in the act {see Sec. 1772.4, 
civ. c.). 

** Section 1792.1 creates an implied warranty of 
fitness as against a manufacturer where the 
manufacturer bas reason to know at the time of 
sale or consignment that the goods are required 
for a particular pun,ose and the buyer is relying 
on the manufacturer's skill or judgment to 
select or furnish suitable goods. 
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While the Song-Beverly Consumer Warranty Act 
imposes implied warranty of fitness liability on a 
retail seller of consumer goods under the circumstances 
described in Section 1792.2, the act doee not, as in 
the case of express warranties, i.'llpose any positive 
duties under this implied warranty such as the duties 
of service or repair, replacement or reimbursement. 
Thus, we do not think that the treble damages remedy 
established in Section 1794, quoted above, applies to 
such implied warranty liability since the act does not, 
in this respect, contain any provisions which may be 
~'"illfully violated. . 

However, as discussed above, the Commercial 
Code does provide for the recovery of damages for breach 
of warranty. As we concluded with respect to express 
warranty liability, a retail seller could, in a proper 
case, be liable under the damages provisions of the 
Commercial Code for actual damages relating to (1) the 
consumer goods as well as (2) the installation work. We 
think this conclusion is equally applicable to the implied 
warranty of fitness liability imposed under the act on 
retail sellers. 

QUESTION NO. 9 

Does the treble damages provision of Section 1794 
of the Song-Beverly Consumer Warranty Act apply to manu­
facturers, distributors, and retail sellers? 

OPINION AND ANALYSIS NO. 9 

As discussed above in Opinion and Analysis No. 8, 
Section 1794 of the act applies to willful violations of 
the specific duties imposed under the Song-Beverly Consumer 
Warranty Act. 

The act imposes various duties on manufacturers, 
distributors, and retail sellers. (See Analysis No. 1 
for g~neral discussion of these duties). 
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We think that if a manufacturer distributor 
or retail seller willfully violates any o! the various 
duties imposed upon them under the act, the treble 
damages provision of Section 1794 would be applicable, 

QUESTION NO, 10 

Is the liability of manufacturers, distributors, 
and retail sellers under Section 1794 of the Song-Beverly 
Consumer Warranty Act joint and several? 

OPINION NO. 10 

In our opinion, any liability of manufacturers, 
distributors, and retail sellers under Section 1794 of 
the Song-Beverly Consumer Warranty Act is several. 

ANALYSIS NO. 10 

The Song-Beverly Consumer Warranty Ac~, as 
indicated above in Analysis No. 1, imposes various duties 
on manufacturers, distributors, and retail sellers of 
consumer goods. The duties are distinct and separate 
as to the various parties taking part in a consumer goods 
transaction. Nowhere in the act is there provision for 
joint undertakings with respect to any of the duties 
imposed upon manufacturers, distributors or retail sellers. 

Accordingly, we think that any liability of a 
manufacturer, distributor or retail seller under Section 
1794 of the act would be several, and not joint and 
several. 

JTS:fmj 
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Very truly yours, 

George H. Murphy 
Legislative Counsel 

By ~ f' 5/-~,1.. 4,-
John T. Studebaker 
Deputy Legislative Counsel 
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Consumer Goods Transactions - 118909 

Dear Senator Cologne: 

You have asked us several questions relating 
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DAVID &. WMITTIN.TON 

• J11111us W1N• ....... 

to the application of the Song-Beverly Consumer Warranty 
Act* (S~c. 1790 et seq .• Civ. C.) to sales of heating and 
air-conditioning equipment. We shall answer these questions 
in series. 

QUESnON NO. 1 

Is an installing dealer a manufacturer within 
the meaning of subdivision (c) of Section 1791 of the 
Civil Code? 

OPINION AND ANALYSIS NO. 1 

Section 1791 of the Civil Code defines ''manu­
facturer," "distributor," and "retail seller" for the 
purposes of the Song-Beverly ConsU'ller Warranty Act as 
follows: 

* This act was added by Chapter 1333, Statutes of 1970, 
and generally applies to consumer goods sold on or 
after March 1, 1971. However, Sections 1ffl to 1793.1 
of the Civil Code, inclusive, only apply to consumer 
goods manufactured on or after March 1, 1971 (Sec. 2, 
Ch. 1333, Stats. 1910). 
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"(c) 'Manufacturer' means any individual, 
partnership, corporation, association, or other 
legal relationship which manufactures, assembles, 
produces, or gathers consumer goods. 

"(d) 'Distributor' means any individual, 
partnership, corporation, association, or other 
legal relationship which stands between the 
manufacturer and the retail seller in purchases, 
consignments, or contracts for sale of consumer 
goods. 

11 (e) 'Retail seller,' 'seller,' or 
'retailer I means any individual, partnership, 
corporation, association, or other legal rela­
tionship which engages in the business of 
selling new goods to retail buyers." (Emphasis 
added.) 

For these purposes "consumer goods" are defined 
as follows: 

11 (a) 1 Consumer goods' means any motor 
vehicle, machine, appliance, or like product 
that is used or bought for use primaril7. for 
personal, family or ho,~sehold purposes. 1 

(Sec. 1791, Civ. C.) 

As we view these definitions, a manufacturer is 
a person who manufactures, assembles, produces or gathers 
motor vehicles, machines, appliances or like products that 
are used or bought for use primarily for personal, family 
or household purposes. 

In the absence of information about the nature 
of an installing dealer's activities, we cannot categorically 
state whether such a dealer would come within this definition 
of''manufacturer." 

Normally, in view of the preceding, we would 
think that a dealer who purchases for resale heating or air 
conditioning equipment having the characteristics of consumer 
goods and who, as part of a sale to the consumer, delivers 
such equipment which he purchased for resale to his customer's 
home and there installs it, would come within the definition 
of "retail seller" rather than "manufacturer." 

An installing d£aler of a machine, apf,liance or· 
like product would, however, be a 11 manufa.:-turer I of a 
product which he in fact.manufactured, produced, assembled 
or gathered. 
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QUESTION NO. 2 

Assuming an installing dealer comes within the 
definition of a manufacturer under subdivision (c) of 
Section 1791 of the Civil Code, would his liability and 
responsibility under the Song-Beverly Consumer Warranty 
Act be in lieu of the liability of a person(hereinafter 
referred to as equipment supplier)who supplies equipment 
to the installing dealer which is incorporated into in• 
stalled consumer goods manufactured by the installing 
dealer? 

OPINION NO. 2 

In our opinion, should an installing dealer come 
within the definition of a manufacturer under subdivision (c) 
of Section 1791 of the Civil Code, his liability and respon• 
sibility under the Song-Beverly Consumer Warranty Act would 
not be in lieu of an equipment supplier's liability, since 
the act would not apply to the equipment supplier. 

ANALYSIS NO. 2 

Assuming an installing dealer would come within 
the definition of a manufacturer, such dealer would neces­
sarily manufacture, assemble, produce, or gather the con­
sumer goods he sells (subd. (c) Sec. 1791, Civ. C.). He 
would in some manner incorporate into the equipment or 
machinery he sells as consumer goods those goods he buys 
from the equipment supplier. Thus, the goods received 
from the equipment supplier would to some extent lose 
their identity in the process. 

Furthermore, the dealer-manufacturer would be 
using the goods received from the supplier not for personal, 
family or household purposes, but for his own commercial 
purposes. Such goods would not, therefore, be "consumer 
goods" within the definition stated above. 

Since the equipment supplier would only be provid­
ing components which are not consumer goods, but which become 
part of the consumer goods to be marketed by a manufacturer, 
we do not think any liability would arise under the act as 
to the supplier. 

Accordingly, we do not think that the dealer­
manufacturer's liability and responsibility under the Song­
Beverly Consumer Warranty Act would be in lieu of an equip­
ment supplier's liability, since the act would not apply to 
the equipment supplier under these circumstances. 
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QUESTION NO. 3 

What is the duration of implied warranties 
arising under the Song-Beverly Consumer Warranty Act 
with respect to new consumer goods purchased and re­
tained br the buyer? 

OPINION AND ANALYSIS NO. 3 

The Song-Beverly Consumer Warranty Act is 
silent as to duration of the implied warranties of 
merchantability and fitness which arise under the 
act.with respect to new consumer goods purchased and 
retained by the buyer. Thus, we must look elsewhere 
for rules in this connection that may be applicable to 
such warranties. 

Statutory periods of limitation of actions 
applicable to implied warranty actions were recently 
discussed in Howe v. Pioneer ¥f8· Co. (1968), 262 Cal. 
App. 2d 330, 'itp. 339, as ~o ows-r-

"Preliminarily, it should be noted 
that the one-year limitation of subdivi­
sion 3 of section 340 of the Code of Civil 
Procedure is applicable to the claims for 
damages for personal injuries whether 
predicated on negligence or breach of an 
express or an implied warranty. In Mack 
v. Reg¥ W. Comstock Associatesi Inc.:-{IV64) 
225 a .App. 2a 583 (37 ca1. ptr. 466], 
the court stated: 'The complaint alleged 
breaches of both express and implied 
warranties and consequential damages to 
person and property. Code of Civil Procedure 
section 337, subdivision 1, would cover the 
express warranties and provides a four-year 
statute of limitations. Code of Civil 
Procedure section 339, subdivision 1, would 
cover the implied warranties and provides 
a two-year statute. (Riesen v. Leeder, 193 
Cal. App. 2d 580 (14 Cal. Rptr. 469).) How­
ever, we believe that where the damages to 
person or property, in addition to the 
warranted product, result from a breach of 
warranty, the more specific sections of Code 
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of Civil Procedure sections 340 and 338* 
relating to the tortious injury or damage 
to person or prop,erty determine the statu­
tory period •••• ' 

Depending, therefore. on the type of damages 
involved, the period after accrual of the course of 
action for a breach of implied warranty during which 
an action must be brought may be one, two, or three 
years. 

The time when a cause of action based on an 
implied warranty theory accrues· may depend on the type 
of damages sought. With respect to the time of the 
accrual of a cause of action for damages to the warranted 
goods, it has been said: 

"... The general rule is that this date 
is the time of the sale from which the warranty 
is implied. This rule has been criticiz~d, 
since under it the statute may run before the 
buyer knows of the breach of warranty. The 
rule is particularly severe when applied to a 
middleman or _retailer, who purchases. only for 
resale and thus is not himself likely to dis­
cover defects which appear only upon use. The 
amelioration generally suggested is that the 
statute should begin to run when the purchaser 
discovers, or reasonably should discover, the 
defect. 

"California has long indicated a tendency 
to achieve this equitable result by construing 
the warranty, where possible, as prospective, 
thus deferring the commencement of the statutory 
period until the warranted future event fails to 
materialize, i,e., the date of discovery of the 
defect, The like rule has recently been applied 
to the implied warranty running in favor of one 
in a situation comparable to that of a middleman." 
(Rissen v, Leeder (1961), 193 Cal. App, 2d 580, 
at 582.) · 

The rule quoted above, construing a warranty as 
prospective, has been applied in motor vehicle cases (Wyatt 
v. Cadillac Motor£!!. Division (1956), 145 Cal. App. 2d 423, 
at 426). 

* Section 338, Code of Civil Procedure provides 
three year period of limitation. 

for a 
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The time of accrual with respect to damages 
for personal injuries was discussed in~ v. Pioneer 
Mfg. £2.:., supra, at page 340: 

"Generally, the right to bring and prose­
cute an action arises immediately upon the 
commission of the wrong claimed, and the 
statute of limitations runs from that time; 
thus, a cause of action in tort arises when 
the wrongful act is committed, not at the 
time of discovery of the act. Where per­
sonal injury is claimed as the proximate 
result or a defective product or defective 
condition created by the defendant, the 
cause of action does not accrue until the 
date of injury, and computation of the one­
year period of limitations commences at that 
time. 

"It is the general rule that the applicable 
statute of limitations begins to ruri·even 
though the plaintiff is ignorant of his cause . 
of action or of the identity of the wrongdoer." 

However, in Warrington v. Charles Pfizer & .£2.:.. 
(1969), 274 Cal. App. 2d 564, at 567, the court saia: 

"[A]µalysis of some of the cases show 
that if the unawareness of the injury is induced 
by fraud, or there is some valid excuse for the 
ignorance, or there is a lack of actual and 
perceptible trauma (thus in Rubino, cited for 
the strict rule--the fact was plaintiff ate 
canned peas and became violently ill almost 
immediately thereafter--immediate illness 
after food poisoning is perceptible trauma)•· 
or in the case of insidious and creeping 
disease the stri~t rule will not be applied. 
There is, too, a line of cases holding that 
when no perceptible trauma is involved, and 
there is a silent and insidious onset of the 
injury or its effects, the cause accrues only 
when there is knowledge or means of knowledge 
which should alert the injured. 

"In addition, there appears to be a definite 
trend toward the discovery rule and away from the 
strict rule in respect of the time for the accrual 
of the cause of action for personal injuries." 
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Finally, with respect to damages to property other 
than the warranted property, a court of appeals in Avner v. 
Longridge Estates (1969), 272 Cal. App. 2d 607, stated at 
616-617: . 

"As a general rule a cause of action arises 
when the wrongful act was committed and not at the 
time of the discovery; the statute comnences to run 
even though a plaintiff is ignorant that he has a 
cause of action. To avoid the harsh and unjust effects 
of this rule, the courts have made exceptions, the per­
tinent exception being in '[a]ctions based on progres­
sively developing or continuing wrong6 where nature, 
extent or permanence of the harm are difficult to 
discover.' Further, the rule is that a new and 
separate cause of action arises with each new sub­
sidence, with any applicable limitations statute 
running separately for each new separate subsidence. 

*** 
"Onl;· when the consequential damage is sufficiently 

appreciable to a reasonable man may we hold an owner to 
a duty of expeditiously pursuing his remedies." 

QUESTION NO. 4 

Can a manufacturer, subject to the express warranty 
provisions of the Song-Beverly Consumer Warranty Act, refuse 
to replace, reimburse, or service or repair defective consumer 
goods if the buyer does not physically return the goods to the 
manufacturer's service facility or to a retail seller when no 
such facilities have been established? 

OPINION AND ANALYSIS NO. 4 

Sections 1793.2 and 1793.3 of the Civil Code provide: 

111793.2. (a) Every manufacturer of consumer 
goods which are sold in this state and for which 
there exists an express warranty: (1) shall maintain 
or cause to be maintained in this state sufficient 
service and repair facilities to carry out the terms 
of such warranties, or (2) shall be subject to the 
provisions of Section 1793.5; 

"(b) Where such service and repair facilities 
are maintained in this state and service or repair 
of the goods is necessary because they do not comply 
with the applicable warranties, service and repair 
shall be commenced within a reasonable time follow­
ing receipt of the goods .!2I. £h!!, manufacturer 
or its representative in tliis state. Unless the 
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buyer agrees in writing to the contrary, the goods 
must be returned, at the manufacturer's expense, 
in merchantable condition within 30 days. Delay 
caused by conditions beyond the control of the 
manufacturer or his representatives shall serve 
to extend this 30-day requirement. Where such 
delay arises, delivery of merchantable goods shall 
be made as soon as possible following termination 
of the condition giving rise to the delay. 

"(c) Should the manufacturer be unable to 
make such return of merchantable goods, he shall 
either replace #he goods or reimburse the buyer 
in an amount equal to the purchase price paid by 
the buyer, less that amount directly attributable 
to use by the buyer prior to discovery of the 
defect." (Emphasis added.) 

"1793.3. If the manufacturer making express 
warranties does not provide service and repair 
facilities within this state pursuant to sub­
division (a) of Section 1793.2, the buyer may 
follow the course of action prescribed in ~ither 
subdivision (a) or (b), below, as follows: 

"(a) Return the defective consumer goods 
to the retail seller""°thereof for replacement, 
or for service or repair in accordance with 
the terms and conditions of the express 
.warranty. Such replacement, service, or repair 
shall be at the option of the retail seller. 
If the retail s~ller is unable to replace the 
defective article with merchantable goods or 
is unable to effect the service or repair of 
the goods in accordance with the terms and 
conditions of the warranty, the retail seller 
shall reimburse the buyer in an amount equal 
to the purchase price paid by the buyer, less 
that amount directly attributable to use by 
the buyer prior to discovery of the defect. 

"(b) Return the defective ~rticle to any 
retail seller, within this state, of like 
goods of the same manufacturer for replacement, 
or for service or repair in accordance with 
the terms and conditions of the express warranty. 
Such replacement, service, or repair shall be 
at the option of the retail seller." (Emphasis 
added.) 

000148 

~ 

I'-
, 

I 
I, -~ 

C 

00162

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/165



• • 
- p. 9 - /#18909 

Whether or not the manufacturer makes sufficient 
service and repair facilities available, both Sections 
1793.2 and 1793.3 require that the manufacturer or retail 
seller, as the case may be, receive the defective goods 
fmm the buyer. Thus, we think that, as a general rule, 
the buyer must return the defective goods as a condition 
to receiving the relief provided hy_ the~-* 

However, the act does not preclude a manufacturer 
making suggestions as to alternate methods of affecting 
service and repair (Sec. 1794.5, Civ. C.). 

Finally, situations could arise in which it 
would be impossible for the buyer to return the goods as, 
for example,where the goods are destroyed without the 
fault of the buyer, W·e think that in such situations relief 
from the requirement of returning the goods could be afforded 
by the courts under traditional contract rules (Sec. 3531, 
Civ. c.; 12 Cal. Jur. 2d Contracts, Sec. 239). 

QUESTION NO. 5 

May a manufacturer subject to the provisions of 
the Song-Beverly Consumer Warranty Act relating to the 
-implied warranties of merchantability and fitness disclaim 
liability under such warranties where the goods have been 
improperly or unlawfully installed or where the goods 
installed are not capable of performing the heating or 
cooling functions contemplated because of the miscalcula­
tions of the installer? 

OPINION AND ANALYSIS NO. 5 

The terms "implied warranty of merchantability" 
and "implied warranty of fitness" are defined for the 
purposes of the Song-Beverly Consumer Warranty Act as 
follows: 

"1791.l. As used in this chapter: 

"(a) 'Implied warranty of merchantability' 
or 'implied warranty that goods are merchantable' 
means that the conslllller goods meet each of the 
following: 

"(l) Pass without objection in the trade 
under the contract description. 

*This condition, of course, would not necessarily apply 
to other theories of relief which may be available to 
the buyer under other provisions of law. ; 

't~• ,~r, I J ., 
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"(2) Are fit for the ordinary purposes 
for which such goods are used. 

"(3) Are free from defects of materials 
or workmanship. 

"(4) Are adequately contained, packaged, 
and labeled. 

"(5) Conform to the promises or affirma­
tions of fact made on the container or label. 

"(b) 'Implied warranty of fitness' means 
that when the retailer, distributor, or manu­
facturer has reason to know any particular . 
purpose for which the consumer goods are re­
quired, and further, that the buyer is relying 
on the skill and judgment of the seller to 
select and furnish suitable goods, then there 
is an implied warrantr, that the goods shall be 
fit for such purpose. ' 

No provision is made in the act for partial or 
conditional disclaimers of liability under such warranties. 
Rather, a manufacturer may elect to disclaim both types 
of warranties by meeting various req~irements (see Secs. 
1792.3 and 1792.4, Civ. C.). 

Though a manufacturer may not condition liability 
under implied warranties, a manufacturer would not be 
liable in the following situations: 

"1794.3. The provisions of this 
chapter shall not apply to any defect in 
consumer goods caused by the unauthorized 
or unreasonable use of the goods f~llowing 
sale. 11 (Civ. C.) • 

Thus, even though a manufacturer could not partially 
disclaim liability under the implied warranty of merchant­
ability where goods have been improperly or unlawfully 
instslled, no such liability arises where a defect is caused 
by unreasonable use. 
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With respect to a manufacturer's liability under 
the implied warranty of fitness where an installer miscal­
culates the heating or cooling requirements for a satis­
factory installation, Section 1792.2 of the Civil Code 
provides: 

"1792.2, Every sale or consignment 
of consumer goods in this state made through 
a retailer or distributor who has reason to 
know at the time of sale or consignment that 
the goods are required for a particular pur­
pose and that the buyer is relying on the 
retailer's or distributor's skill or judgment 
to select or furnish suitable goods, shall, 
in lieu of the warranty of the manufacturer 
under Section 1792,l, be accompanied by an 
implied warranty that the goods are fit for 
that purpose." 

We think that where heating or air conditioning 
equipment performs according to the specifications estab­
lished by the manufacturer but is inadequate to do the job 
required by the buyer because the installer miscalculated 
the buyer's needs, the buyer could look to the installez 
under the implied warranty of fitness provided for under 
the act, 

QUESTION NO. 6 

Does the Song-Beverly Consumer Warranty Act 
apply to new as well as used goods? 

OPINION NO. 6 

In our opinion, the Song-Beverly Consumer Warranty 
Act applies only to consumer goods sold as new goods. 

ANALYSIS NO. 6 

There is no express provision in the Song-Beverly 
Consumer Warranty Act which states that the act applies only 
to new goods or to used as well as new goods. 

The Song-Beverly Consumer Warranty Act, generally, 
provides various implied and express warranty rights to a 
"buyer" of consumer goods (see Secs, 1792, 1792.1, 1792,2, 
1793.2, 1793,3, and 1793.4, Civ. C,). The term "buyer" 
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*** 
"(b) 'Buyer' or 'retail buyer' means 

any individual wh<;> buKs consumer goods from 
a person engaged in~ busines, of manu-
1'acturing, distributing, or selfing such 
~oods at retail. As used""Tn this suocl'Ivision, 
person'" means any individual, partnership, 

corporation, association, or other legal 
entity which engages in any such busine~s. 

* * * 11 (Civ. C.; emphasis added.) 

"Manufacturer," "distributor," and "retail seller" 
are defined for the purposes of this act as follows: 

111791. *** 
"(c) 'Manufacturer' means any indivic~al, 

partnership, corporation, ass·ociation, or other 
legal relationship which manufactures, assembles, 
produces, or gathers consumer goods. 

"(d) 'Distributor' means any individual,. 
partnership, corporation, association, or other 
legal relationship which stands between the 
manufacturer and the retail seller i·n purchases, 
consignments, or contracts for sale of consumer 
goods. 

11 (e) 'Retail seller,' 1 seller,' or 'retailer' 
means any individual, partnership, corporation, 
association, or other legal relationship which 
engages in the business of selling new goods to 
retail buyers." (Civ. C.; emphasis aaded.) 

To "manufacture" goods is to modify or change 
natural substances, so that they become articles of value 
or use (Baltimore & o.s.w.R. Co. v. Cavanaugh (1904), 71 
N.E. 239, at 241).- Thus, a newand differ~nt article must 
emerge from manufacturing (Charles Marchand Co. v. Higgins 
(1940), 36 F. Supp. 792, at 795). -

If a "buyer" purchases consumer goods from a 
"manufacturer," he is purchasing goods from one who has 
created something new, and if a "buyer" purchases such 
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goods from a "retail seller" he purchases from one engaged 
:J.n the business of selling new goods. 

In view of these consideratio.1s, we think that the 
intent of the Legislature in enacting the Song-Beverly Consumer 
Warranty Act was to provide rights to a retail buyer of· 
consU111er goods sold as new. 

QUESTION NO. 7 

Does the Song-Beverly Consumer Warranty Act apply 
to sales by a California manufacturer outside of this state 
or to a sale by a California manufacturer within this state 
where the goods are to be resold at retail outside the state? 

OPINION NO. 7 

In our opinion, the Song-Beverly Consumer Warranty 
Act would not apply to sales by a California manufacturer out­
side of this state where the goods are sold at retail outside 
the state nor to a sale by a California manufacturer within this 
state where the goods are resold at retail outside the state. 

ANALYSIS NO. 7 

The implied warranty duties of a manufacturer apply 
only to sales or consignments of consumer goods "in this state 
by a manufacturer" (Secs. 1'792 and 1792.1, Civ. C.). Also, 
express warranty duties of a manufacturer apply only to con­
sumer goods ''which are sold in this state" (Sec. 1793.2, Civ. C.). 

We think, then, that the Song-Beverly Consumer War­
ranty Act is intended to apply to those consumer goods manufac­
tured in California or elsewhere which ultimately are sold to 
a buyer in a retail sales transaction in this state (see Subd. 
(b). Sec. 1791, Civ. C.). 

Thus, in our opi~ion ;he act would not ap~ly to a sale 
of conslllller goods by a California manufacturer outsid~ of this 
state where the goods are also sold at retail outside the state. 

Likewise, we do not think the act is applicable 
whero goods are sold in this state for resale but are to be 
resold at retail outside the state. 

QUESTION NO. 8 

If a manufacturer is required to reimburse a buyer 
un~er oubdivjsion (c) of Section 1793.2 of the Civil Code, 
does the purchase price, with reference to which such reim­
bursement is made, include value given for services such as 
installation? 
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OPINION NO. 8 

In our opinion, the amount reimbursed pursuant 
to subdivision (c) of Section 1793.2 of the Civil Code 
is to be based only on the purchase price of the goods. 

ANALYSIS NO. 8 

Subdivision (c) cf Section 1793.2 of the Civil 
Code relates only~ consumer ~oods .£2!. which there .!.!, 
,2 express warranty, and provi es: 

"(c) Should the manufacturer be unable 
to make such return of merchantable goods, he 
shall either replace the goods or reimburse 
the buyer in an amount equal to the purchase 
price paid by the buyer, less that amount 
directly attributable to use by the buyer 
prior to discovery of the defect." 

Reimbursement of the purchase price under this 
provision is an alternative to replacing the defective 
goods where a manufacturer cannot by service or repair 
cure defects in goods which have been returned to the 
manufacturer. These alternatives all relate to putting 
the buyer in the position he would have enjoyed had the 
goods been free of defect. 

There is nothing in the Song-Beverly Consumer 
Warranty Act to indicate that a buyer under the act would 
be reimbursed for anything but the purchase price of the 
consumer goods which were defective. 

Thus, in our opinion*, the amount reimbursed 
pursuant to subdivision (c) cf Section 1793.2 of the 
Civil Code in the case of express warranties is to be · 
based only on the purchase price of the goods. 

QUESTION NO. 9 

What is to prevent a retail seller from receiving 
compensation for express warranty work from both the buyer 
and from the manufacturer under Section 1793.5 of the Civil 
Code? 

* tn ~eaching our conclusion we have not considered whether 
the buyer would have a remedy under. other provisions of 
law for consequential damages such as the cost of installation. 
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OPINION NO. 9 

In our opinion, any requirement by a retail 
seller that a buyer pay to the seller any sum for warranty 
work for which a manufacturer is liable to the seller 
under ·Section 1793.5 of the Civil Code would violate the 
buyer's right to have such work performed at the manufac­
turer's expense and would subject the seller to an action 
brought by the buyer for treble damages under Section 
1794 of the Civil Code. 

ANALYSIS NO. 9 

Section 1793.5 of the Civil Code provides: 

"1793.5. Every manufacturer making express 
warranties who does not provide service and 
repair facilities within this state pursuant 
to subdivision (a) of Section 1793.2 shall be 
liable as prescribed in this section to every 
retail seller of such manufacturer's goods who 
incurs obligations in giving effect to the 
express warranties that accompany such manu­
facturer's consumer goods. The amount of such 
liability shall be determined as ~ollows: 

"(a) In the .event of replacement, in an 
amount equal to the actual costtD the retail 
seller of the replaced goods, plus a reasonable 
handling charge. 

"(b) In the event of service and repair, 
in an amount equal to that which would be 
received by the retail seller for like service 
rendered to retail consumers who are not en­
titled to warranty protection, including actual 
and reasonable costs of the service and repair, 
plus a reasonable profit. 

"(c) In the event of reimbursement under 
subdivision (a) of Section 1793 •. 3, in an amount 
equal to that reimbursed to the buyer, plus a 
!'easonable handling charge." 

000155 

' '' ' 

00169

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/172



• • 
- p. 16 - #18909 

It is clear from this section that warranty 
work performed by a retail seller is ultimately at the 
expense of the manufacturer, not the buyer. The retail 
seller is to perform the work at his expense and then 
look to the manufacturer for reimbursement and his right 
to reimbursement is enforceable in a treble damafes 
action for willful violation of the manufacturers duty 
to reimburse the seller (Sec. 1794.1, Civ. C.). 

In view of these provisions, we think that for 
a retail seller to require compensation from a buyer for 
performing warranty work abridges the buyer's rights 
under the act to have warranty work performed at the 
manufacturer's expense. This abridgement could, we think, 
subject the retail seller to liability for damages, in­
cluding, in a proper case, liability under Section 1794 
of the Civil Code, which reads as follows: 

111794. Any buyer of consumer goods 
injured by a willful violation of the pro­
vis5.ons of this chapter may bring an action 
for the recovery of damages. Judgment may 
be entered for three tillles the amount at 
which the actual damages are assessed, plus 
reasonable attorney fees." 
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Very truly yours, 

George H. Murphy 
Legislative Counsel 

By ~V.,, f [/4,.f ),./4.~.•-
John T. Studebaker 
Deputy Legislative Counsel 
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SENATE FINAL HISTORY 2.51 

S.B. No. 742-Song. 
An act lo amend Sections 1791, 1791.1, 1792, 1792.J, 1792.2, 1792.4, 1792.5, 1793, 

1793.1, 1793.2, 1793.3, 1793.35, 1793.4, 1793.5, 1794, 1794.2, 1794.3, and 1794.4 of, 
and to add Sections 1790.4, 1793.35, 1795.1, and 1795.5 to, the Civil Code, 
relating to consumer warranties. 

Mar. 29-Read first time. 
Mar. 31-To Com. on JUD. 
June 8--From committee with author's amendments. Read second time. 

Amended. Re-referred to committee.· 
June 16-From committee: Do pass. 
June 17-Read second time. To third reading. 
June 21-Read third time. Passed. To Assembly. 
June 22-ln Assembly. Reari first time. Held al desk. 
June 23--To Com. on JUD. 
Sept. 29-From committee: Do pass as-amended. 
Sept. 30-Read second time. Amended. To second reading. 
Oct. I-Read second time .. To third reading. 
Oct. 7-Read third time. Passed. To Senate. 
Oct. 7-In Senate. To unfinished business. 
Nov. I-Senate refuses to concur in Assembly amendments. To unfinished 

business. Senate appoints Conference Committee: Senators Song, 
Cologne, Collier. 

Nov. 2-Assembly appoints Conference . Committee: Messrs. Beverly, 
Warren, Fenton. Senate adopts conference report. 

Nov. 3-Assembly adopts conference report.- To enrollment. 
Nov. 9-Enrolled. To Governor at 3 p.m. 
Nov. IS-Approved by Governor. Chapter 1523 .. 

S.B. No. 743-Song. . 
An act to amend Section 132a and 4553 of the Labor Code, relating to worknien's 

compensation. · 
Mar. 29-Read first time. 
Mar. ·31-To Com. on l.R. 
Jan. 3-From committee without further action. 

S.B. No. 744-Lagomarsino, 
An act to amend Sections 12021.5, 12028, and 12032 of, and to repeal Section 

12033 of, the Penal Code, relating to weapons. 
Mar. 29-Read first time. · 
Mar. 31-To Com. on JUD. 
May 7-From committee: Amend, and re-refer to committee. 
May IO-Read second time. Amended. Re-referred to c·ommittee. 
May 12-From committee: Do pass. 
May 13-Read second lime. To third reading. 
May 20--Read third time. Passed. To Assembly. 
May 21-In Assembly. Read first time. Held at desk. 
May 24-To Com. on CRIMJ. · 
July 14-From committee with author's amendments. Read second time .. 

Aniended. Re-referred to committee. 
Aug. 12-From committee with author"s amendments. Read second time. 

Amended. Re-referred to committee. 
Sept. 22-From commit'tee: Do pass as amended. · 
Sept. 23--Read second time. Amended. To second reading. 
Sept. 24-Read second time. To third reading. 
Oct 12-Read third time. Passed. To Senate. 
Oct. 12-111 Senate. To unfinished busineSS. 
Oct. 13-Senate concurs in Assembly amendment. To enrollment. 
Oct. 19-Enrolled. To Governor at 2:30 p.m. 
Oct. 29-Approved by Governor. Chapter 1271. 
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SEN.A.TE BILL 
,., .. ' ,.,... No. 7 42-

Introduced by Senator Song . 

March 29, 1971 

REFERRED TO COMMI'l-TEE ON JUDICIABY 

An act to amend Sections 1791, 1791.1, 1792, 1792.1, 1792.2,. 
1793, 1793.1, 1793.2, 1793.3, 1793.4, 1793.5, 1794, 1794.2, 
1794.3, and 1794.4 of, and to add Sections 1790.4 and 1795.5 
to, the Civil Code, relating to consumer warranties. 

LEGISLATIVE COUNSEL'S DIGEST 
SB 742, as introduced, Song (Jud.). Consumer warranties .. 
Amends, adds various secs., Civ.C. 
Revises various provisions of Song-Beverly Consumer Warranty Act. 
Operative on January 1, 1972. 
Vote-Majority; Appropriation-No; Fiscal _Coml!'itte.:.-No. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 1790.4 is added to .the Civil Code, t<1 
2 read: 
3 1790.4. The remedies provided by this chapter are cum_-. 
4 mulative and shall not be construed as restricting any remedy 
5 that would otherwise be available to a party entitled to relief-
6 under the provisions of this chapter. 
7 SEC. 2. Section 1791 of the Civil Code is amended to read: 
8 1791. As used in this chapter: 
9 (a) "Consumer go6ds" m_eans any new mobilehome, _mqtor. 

10 vehicle, machine, appliance, m- like product, or part thereof 
11 · that is used or bought for use primarily for personal, family, 
12 or household purposes. "Oo·nsumer goods" also means any 
13 new good or product the retail sale of which is accompanied 
14 by an express warranty to the retail buyer thereof and such 
15 product is -used or bo·ught for use primarily for personal, 
16 family, or household purposes. 
17 (b) "Buyer" or "retail buyer" means any individual who 
18 buys consumer goods from a person engaged in the business 
19 of manufacturing, distributing, or selling such goods at retail. 
20 As used in this subdivision, 11 person" means any individual, 
21 partnership, corporation, association, or·. other legal entity 
22 which engages in any such business. 
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(c) "Manufacturer" means any individual, p·artnership, cor~ 
poration, association, or other legal relationship which manu­
factures, assembl~~, or produces; ~ ~ consumer goods. 
·. (d) "Disti-iblltor"·means any individual, par~nership, cor~ 
poration, association, or other legal relationship which stand•j 
between the manufacturer and the retail seller in purchases, 
consignments, or· conti-acts for sale of consumer goods. J 

(e) "Retail seller," "seller," or "retailer 11 means any indi-1• · 
vidual, ·partnership, corporation, association, or other leg&,]. re." , 
Iationship which engages in the business of selling new goods•. ;-
to retail buyers. .l' 

SEC. 3. Section 1791.1 of the Civil Code is amended to 1 
read: •l 

1791.1. As used in this chapter: -~ !· 
· (a) "ImpHed warranty or_ merchantability" or "implied} 

warranty that goods· are merchantable" ·means that the con:;, 
sumer goods meet each of the following: -~· 

(1) Pass without objection in the trade under the contractl 
description. · · !f 

(2) Are fit for the ordinary purposes for which such goodsJ 
are used. ,, 

f3t Af'e Hee ff6>ft ~• ~ ffl<>ffi'iale "" ,ve,·l,inaesl,ip, • 
t4t . 
(3) Are adequately contained, packaged, and labeled. 
~ 
( 4) Conform to the promises or affirmations of fact made'.i; 

on the container or label. · ¾_ 
(b) "Implied warranty of fitness" means that when thl, 

retailer, distributor, or manufacturer has reason to know an -._. 
particular purpose for which the consumer goods are requir~d1. / 

and further, that the buyer is relying on the skill and judg'I· 
ment of the seller to select and furnish suitable goods, the~.f. 
there is an implied warranty that the goods shall be fit for :. 
such purpose. . . 

( c) The duration of the implied warranty of merchantabilil1t, 
and where present the. implied warranty of fitness shall in 
event be in excess of one year following the sale of new co .. 
sumer goods to a retail bnyer. .. 

(d) Any buyer of consumer goods injured by a breach of th 
implied warranty of merchantability and where applicable _b . 
a breach of the implied warranty of fitness may bring an act ... 
for the recovery of damages pursuant to the provisions ... 
Chapter 7 ( commencing with Section 2701) of Division 2 ? 
the Commercial. Code, and, in such action, the provisions .. • 
subdivision (b) of Section 1794 of this chapte, shall apply. :· 

SEC. 4. Section 1792 of the Civil Code is amended to read 
1792. Unless disclaimed in the manner prescribed by t . 

chapter, every sale or consignment for sale of conswner goo: 
that are sold at retail in this state ey a maeufoe~,..e• shall -. 
accompanied by "" the mam,fiicturer's implied warranty 
the goods are merchantable. 
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SEo. 5. Section 1792.l cif the Civil · Code is · amended to .. : ... 
read: . 
•· 1792.1. Every sale or consignment for sale of consumer 
goods that-are sold at retail in this state by a manufacturer. 
who has reason to know at the time of the retail sale "" e8ft­

sigli1BeHt that the goods are required for a particular purpose· 
and that the buyer is relying on the manufacturer's skill or · 
judgment to select or furnish suitable goods· ·shall be accom­
panied by such manufacturer's a,, implied warranty of fitness. 

SEc. 6. Section 1792.2 of the Civil Code is amended to 
read: 

1792.2. Every sale or consignment· for sale of consumer 
goods that are sold at retail in this state fflfttle tli•ei,gli by a 
retailer or distributor who has reason to know at' the time of 
the retail sale "" eeesigeffleftt that the goods are required for 
a particular purpose, and that the buyer is relying on the re- · 
tailer's or distributor's skill or judgment to select or furnish 
suitable goods, shall, i,, lie1' ~ tlte ~ M tlte H>&!iufoe 
aH>eP Ufiaei' SeeH<ffi ~ be accompanied by "" such re-. 
tailer's or distributor's implied ~arrant that the goods are fit 
for that purpose. 

SEC. 7. Section 1793 of the Civil Code is amended to read: 
1793. Nothing in this chapter shall affect the right of the 

manufacturer, distributor, or retailer to make express war­
ranties with respect to consumer goods. However, a manufac­
turer~ distributor, or retailer; making express warranties may 
not, ey see!, ""f'i'OSS WiH'P&Baee; limit tlte "J'ilHetiHeft ~ 6P, 

modify, or disclaim the implied warranties guaranteed by 
this chapter to the sale of consumer goods. 

SEc. 8. Section 1793.1 of the Civil Code is' amended to 
read: 

1793.1. (a) Every manufacturer, distributor, or retailer. 
making express warranties with respect to consumer goods. 
shall fully set forth such warranties in readily understood 
language arid clearly identify the party making such express 
warranties. · 

(b) Every nianttfacturer, distributor, or retailer making 
express warranties and who elects to maintain serv(ce and 
repair facilities within this state pursuant to the provisions of 
this chapter shall: 

(1) At the time of sale, provide the buyer with the name 
and address of each !uck service and repair facility within_ 
this .state; or · -

(2) At the time of sale, provide the buyer with the name and· 
address and telephone number of the service and repair facility. 
central directory within this state. It shall be the d1<ty of the 
central directory to provide, upon inquiry, the. name and ad­
dress of the authorized service and repair facility nearest the 
buyer,· or 

50 (3) Provide the 
51 sumer goods with 
52 authorized service 

retail seller of such manufatturer's con­
a current listing of that manufacturer's 
and repair facilitie.s within the state. It 
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1 shall be the duty of every retail seller provided with such·'4 
2 · listin{J to provide, on inquiry, .the name, address~ and tele-:-'. 
3 : phone number of. the authorized service· ·and repair facility; 

· · 4 . nearest the buyer. . . · · · 
5 SEC. 9. Section 1793.2 of the Civil Code. is amended to: 
6 nad: · ·· . . c 

• 7 1793.2 .. (a) Every-manufacturer of consumer goods ...i...i;• 
8 ...., sold in this state and for which ~ e,,;..., the manufac.,. 
9 turer has made an express w:arranty shall : . f. 

10 (l).' Bl>all maiBtaiB Maintain or cause to be maintained in. 
11 this state sufficient service and repair facilities to carry out. 
12 the terms of such warranties; ; or 
13 (2) sllaH l,e Be subject to the provisions of Section 1793.5 •. · 
14 (b) Where such service and r~pa1r facilities are maintained.' 
15 . in this state and service or repair of the goods is necessary'. 
16 beeause they do not eemply conform with the applicable ez,.' 
17 press warranties, service and repair shall be commenced within:: 
18 a reasonable time iallawiBg ~ ef the geeae by the manu-• 
19 facturer or its representative in this state. Costs of trans-, 
20 porting nonconforming goods, for purposes of service or re-·. 
21 pair, shall be at the manufacturer's expense. Unless the buyer' 
22 agrees in writing to the contrary, the· goods must be Peh::1:Peeel;'.· 
23 a¼ t-Be me.a1::1faefaPe:i:r'e C!fJ3CH:BC, Hl: mePehB:-H:table eenditiea serv.; __ 
24 iced or revaired so tis to conform to the applicable warrantiei 
25 within 30 days. Delay caused by conditions beyond the con: 
26 trol of the manufacturer or his representatives shall serve to· 
27 extend this 30-day requirement. Where such delay arises, ~, 
28 ttffio/ ef me,elia1>taele conforming .. goods shall be made tena:' 
29 ered as soon as possible following termination of the condition 
30 giving rise to the delay. -
31 (c) Should the manufacturer or its revresentative in thu: 
32 state be unable to m<>IEe !ffieh -,. ef mei,eliaHlaele service, 
33 or repair the goods to conform to the apvlicable express war-.' 
34 ,·antics, he the ma111,fact11rer shall either replace the ~oods or 
35 reimburse the buyer in an amount equal to the purchase prie<~ 
36 paid by the buyer, less that amount directly attributable to, 
37 use by the buyer prior to the discovery of the ilaee< noncon_, 
38 formity. • 
39 SEc. 10. Section 1793.3 of the Civil Code is amended to· 
40 read: . ·,· 
41 1793,3. If the manufacturer melm,g of consumer, goo~ 
42 sold in this state for which the manufacturer has• made an 
43 express warpaft-ties warranty does not provide service and ·r~ 
44 pair facilities within this state pursuant to subdivision (a) o 
45 Section 1793.2, the buyer of such manufacturer's nonconfo .:. 
46 ing yoods may follow the course of action prescribed in eitbe. , 
47 subdivision (a) or (b), below, as follows: ;;; 
48 (a) Return the aeJ!eeli•,e nonconformina consumer goods , 
49 the retail seller thereof for replacement, or for service or .• · 
50 pair in accordance with the terms and conditions of the 
51 press warranty. Such replacement, service, or repair shall , 
52 at the option of the retail seller. If the retail seller is unab 

.J .J .J _J 
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1 to replace the aeJ!eeti. e ~ will, ,nepelH,fttal,le nonconform--
2 ing. goods or is unable to effeet the service or repair ef the 
3 goods ift aeeei'<laftee wit!, #te. le•ffle fffia e&Hili!ie"" eJ! tile WIH'-

4 ~ so as lo effect conformity with apvlicable ex7,ress war-
5 ranties ·, the such retail seller shall reimburse the buyer in an 
6 amount equal to the purchase• price paid by the buyer, less 
7 that amount directly attributable to use by the buyer prior to 
8 discovery of the Elehel nonconformity . 
9 (b) Return the . Elel'eelffe fti'tiele nonconformina cons11mer 

10 good to any retail seller, within this state, of like goods of the 
11 same manufacturer for replacement, or ·for service or repair 
12 ;,,. aeea,aaBee wit1, the lePffl6 a"'1 eaRailieBs ef #te e,q>l'eSS 
13 wa-PP&ftt.:r. Saeh fef)laeemeHt Replacement, service, or repair 
14 shall be at the option of the retail seller. 
15 _ (c) 1n the event a buyer is 1tnable to retu,-,, nonconformina 
16 goods due to reasons of size and weight, or method of attach-
11 ment, or method of i:nstallation, written •11otice of nonconforyn-
18 ity to tlte retailer shall constil1tte return of the goods for the ' 
19 1>1trposes of subdfrisions (a) and (b). 
20 SEc. 11. Section 1793.4 of the Civil Code is amended to 
21 read: 
22 1793.4. Where an option is e,rercised iu favor of service and 
23 repair under Section 1798.3, such service and repair mnst be 
24 commenced within a reasonable time, and, unless the buyer 
25 agrees in writing to the contrary, >l½e goods - l,e ...t""""'1, 
26 ift me¥efliffit~le e&tt-ffi-H.tnt conforming to the applicable express 
27 warranties shall. be tendered within 30 days. Delay caused by 
28 conditions beyond the control of the retail seller or his Pej>i'e-
29 eefttatt'fes revresentat-i1.•e shall serve to extend this 30-.day re-
30 quirement. Where such a. delay arises, ,J.e~ el' fflffelttttr!al>le 
31 conforming goods shall be made tendered as soon as possible 
32 following- termination of the condition giving rise to the delay. 
;l3 SEc. 12. Section 1793.5 of the Civil Code is amended to 
3~ read: 
35 1793.5. Every manufacturer making express warranties 
36- who does not provide serVice and repair facilities within this 
37 state pursuant to subdivision (a) of Section 1793.2 shall be 
38 liable as prescribed in this section· to every retail _seller of such 
39 manufacturer's goods who incurs obligations in giving effect 
40 to the express warranties that accompany such manufacturer's 
41 consumer goods. The amount of such liability shall be deter-
42 mined as follows: 
43 . (a) In the event of replacement, in an amount equal to the 
44 ··actual cost to the retail seller of the replaced· goods, and cost. 
45 of transporting the goods, if such costs are incurred plus a 
46 reasonable handling charge. . 
47 (b) In the event of service and repair, in an amount equal 
48 to that which would be received by the retail seller for like 
49 service rendered to retail consumers who are not entitled to 
50 warranty protection, including actual and reaso~able costs of 
51 the service and repair and the cost of transvortina the goods, 
52 if sttclc costs are incurred , plus a reasonable profit. 
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(c) In the event of reimbursement under subdivision\ 
of Section 1793.3, in an amount equal to that reimbursed. 
the buyer, plus a reasonable handling· charge. . i 

SEc. 13. Section 1794 of the Civil Code is amended to re 
1794. Any buyer of consumer goods injured by a wil ·. 

violation of the provisions of this chapter may bring an acti 
for the recovery of damages . Jadglftent mey 1,e ~ 

thi'e6 flfflCS the -- at wlttelt tlle ~ damages .·: 
assessed, jllaa ..,,..,nal,le at!e..,ey fees,, and . 

(a) judgment may be entered for three times the amou 
at which the actual damages are assessed, and 

(b) reasonable attorney fees may be awarded. ., 
SEC. 14. Section 1794.2 of the Civil Code is amended., 

read: \ .' 
1794.2. 4'lte ffif,le damages jlf0'.'iBiBHB el! tltM! ehapte,. 

Subdivision (a) of Section 1794 shall not apply to a cause: 
action commenced or maintained pursuant to Section 382 Ii 
the Code of Civil Procedure or pursuant to Section 1781 ·~ 
this code. .: 

(b) Subdivision (a) of Section 1794 shall not apply to, 
judgment based solely on a breach of implied warranty ,Ii 
merchantability or, where present, the implied warranty_; 
fitness. 0 , 

SEC. 15. Section 1794.3 of the Civil Code is 
read: .. 

1794.3. The provisions of this chapter shall not apply : . 
( a) To any defect or nonconformity in consumer go 

caused by the unauthorized or unreasonable use of the goo 
following sale ':' ; or 

(b) To any defect or nonconformity in consumer goo, 
caused by the negligent installation of the goods by a pers 
other than the manufacturer or his representative authorize 
by him to install his goods. 

SEC. 16. Section li94.4 of the Civil Code is amended 
read: ,· 

1794.4. Nothing in this chapter shall be construed to pr 
vent the sale of a sen'ice contract to the buyer in addition·,. 
or in lieu of an express warranty if such contract fully an. 
conspicuously discloses in simple. and readily understoo 
language the terms and conditions of such contract. •" 

SEC, 17. Section 1795.5 is added to the Civil Code, to rea 
1795.5. Notwithstanding the provisions of' subdivision (.­

of, .Section 1791 defining consumer goods to mean "new: 
. goods, if a distributor or retail seller of used consumer goo_ 
makes express warranties with respect to used goods that a 
sold in this state, the obligation of such distributor or ret, 
seller shall· be the same as that imposed on the manufactur. 
under this chapter, except: :, 

(a) It shall be the obligation of the distributor or re.· 
seller making express warranties with respect to used c~ 
sumer goods (and not the original manufacturer, distributq 
or retail seller making express warranties with respect to s."D: 

() () () () 

-7- SB 742 

1 goods when new) to mai~tain,. or cause to be maintained, suffi- . 
2 cient service and repair facilities within this state to carry out·· 
3 the terms of such express. warranties. · 
4 (b) The provisions of Section 1793.5 shall not apply to the 
5 sale of used consumer goods sold in this state. . 
6 ( c) The duration of the implied warranty of merchant­

, 7 ability and where present the implied warranty of fitness with 
8 respect to used consumer goods sold in this state, where the 
9 sale is accompanied by an express warranty, shall in no event 

10 be in excess of three .months following the retail sale of such 
11 used consumer goods. • 
12 SEC. 18. The provisions of this act shall become operative 
13 on January 1, 1972 and shall apply to sales of consumer goods 
14 occurring on and after January 1, 1972, provided such con-
15 sumer goods are manufactured on or after March 1, 1971. 

0 
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f • ·. • 
SENATE COMMITTEE ON JUDICIARY 

BACKGROUND INFORMATION 

SB 742 

l. Source 

(a) What group, organization, governmental agency, or other 
person, if any, requested the introduction of the bill? 

(bl Which groups, organizations, or governmental agencies 
have contacted you in support of, or in opposition to, 
your bill? 

(c) If a similar bill has been introduced at a previous 
session of the Legislature, what was its ·number and 
the year of its introduction? 

2. Purpose 

What problem or ~eficiency under existing law does the bill 
seek to remedy? 

If you have any further background information or material relating 
to the bill, please enclose a copy of it or state where the infor­
mation or material is available. 

,S c1 ,.ti ti\ c. (. •~THY 
PLEASE COMPLETE THIS FORM AND RETURN IT TO THE SENATE COMMITTEE ON 
JUDICIARY, ROOM 2183, AS SOON AS POSSIBLE. IN ANY CASE, PLEASE 
RETURN IT NOT LATER THAN 10 DAYS BEFORE THE SCHEDULED HEARING OF 
THE BILL. 
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• • • • 
To: AHS 

Froi'i', RT 

RE: SB 742, amending Song-Beverly Act. 

Some 90% of this bill consists merely of rewording current 

provisions of the Act to increas6 ~larity. F.XamplP3: the bill 

adds provisions to specifically include goods that become fixtures 

and to exclude suits for breach of an implied warranty from the 

triple damage section. We believe the Act said this anyway, but 

now it is in black and white. 

The following, however, are changes in substance: 

1) The Act presently could be interpreted as applying to 

used as well as new goods. SB 742 limits the coverage to new goods, 

but adds a section requiring those who issue new express warranties 

on used goods to provide service on their warranties under the terms 

of this Act. (Sec. 1795 .5) • 

2) SB 742 makes the definition of "implied warranty" in the 

Act confoxm with that in the u.c.c. by deleting the phrase: "are 

free from defects of materials or workmanship." While the duration 

of an implied warranty under the u.c.c. is "a reasonable time", 

SB 742 sets al year maximum for purpcses of the Act, thus pexmit-

ting warrantors to cost their implied warranty liability. 

1791.l). 

(Sec. 

3) The Act gives the warrantor the option of maintaining ser­

vice and repair facilities in the state. If the warrantor selects 

this option, SB 742 wuuld require him to infoxm his customers of 

the names and addresses of these facilities. (Sec. 1793. l (bl). 
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4) Under the Act consumer goods are narrowly defined as "any 

motor vehicle, machine, appliance, or like product that is used or 

bought for use primarily for personal, family, or household pur­

poses." This has given rise to many difficult questions on ,:over­

age: 

Are campers covered? Yes, we ~hink so. 

How about sailboats? Your guess is as good as mine. 

Are automobile tires covered? No, but we certainly think they 

should be •. 

SB 742 solves most of those problems by expanding the defini­

tion of consumer goods to include "any new good or product the re­

tail sale of which is accompanied by an express warranty to the re­

tail buyer." Thus, if SB 742 passes, the test of coverage in most 

cases will simply be whether the consumer received an exi,ress war­

ranty when he bought the product. 

1111 II 1111 Ii I! !i 1111 1111 II ll fl II 
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• .. .. 
CE WITT M. '4,ANl"!ING 

GETZ. AIKENS & MANNING 
ATTORNEYS AT LAW 

r.:.. ... .:;c..:,,.; •· lo.1tlc;..5 \a•a• iioi.G) 
A . .;. GETZ LOS J.NOCLl:s. CALIFORNIA 900• e 
WALTER ,. ,- • U0ER, JR. 

GEORGE E. LEAVER 

KENNETH .J. MUR .. HY~JR • 

.JOEL A. OOLO,..AN 

..JOSE .. H E. • E"• ERICH 

April. 6, l.97l. 

Mr. Richard C. Thomson, 
Administrative Assistant to 
Se?Jator AU'red H. Song 
State capitol. 
Sacramento, Gal.ifornia 95814 

Re: SB 272 

Dear Mr. Thomson: 

In accordance with our discussion, I encl.ose herewith a copy of 
the Chevrol.et OK Used Vehicl.e Warranty and the Ford Deal.er A-l. 
Used car Gua.rantee. I believe that you woul.d qua.l.ify these as 
"service contracts" rather than "warranties". However, you wil.l. 
observe that the word "warranty" is used, and as I tol.d you, 
both Chevrol.et and Ford deal.ers have a considerabl.e investment 
via Dationa.l. advertising and l.ocs.l. advertising, as well as long 
use in these warranties. 

Again, I urge on behalf of the deal.era, the compl.ete excl.usion 
of used vebicl.es from the implied warranty provisions of the 
above statute. 

Thank you again for your courteous attention and response to our 
discussion. 

Sincerel.y yours, 

/JW, rt' C k ....... ,, --------7 ..... 
Del..-ITT M. MA.NNING of 
GE'l"Z, AIRENS & MA?0CtNG 

JM,!:vj 
Encl.osures 

cc: Mr. Jr.mes A. Gornan 
cc: Mr. Donl.ey Brady 
cc: Mr. Stephen Snow 
cc: Kent H. Redwine, Esq. 
cc: Mr. Richard E. Arnol.d 

000166 

TELIC .. HONE 

9 • :t••3Z3 

~ 
'~ 

~ 

~ 

C 

00180

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/183



'· 

, 

- -

SONG-BEVERLY CONSUMER WARRANTY' ACT 

PROPOSAIS OP 

NORTHERN CALIFORNIA MOTOR CAR DE!>.LERS ASSOCIATION I INC.• 

FOR AMENDMENTS 

Northern California MOtor Car Dealers 
Association, Inc., a voluntary non~profit association 
of approximately 900 enfranchised n- car dealers, 
proposes the following amendment• to the Song-Beverly 
consumer warranty Act (Title 1.7. Part 4, Division 3, 
civil code sections 1790-1795)1 

- 1 - 000167 

, -, 

00181

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/184



• -
The As·sociation is concerned that 

Section 1791 (a) apparently defines consumer goods 
to include used, as well as new goods, and, while 
Section 1791 (e) defines •retailer• as one engaged in 
the business of selling new goods, it appears that 
these provisions would subject such a retailer to the 
responsibilities of the Act when he sold used goods. 
Thus, the Act appears to be discriminatory in that it 
would not control the activities of persons engaged 
solely in the sale of used goods. 

Since the overall objective of the Act appears 
to be to regularize the responsibilities of manufacturers, 
distributors. and retailers with regard to their express 
warranties as to goods, it is submitted that this Act 
should not concern itself with used ~;r reconditioned 
merchandise. 

we, therefore, propose that Section 1791 (a) 
be amended to read as follows: 

1791. (a) "Consumer goods• mean:1 any 

new motor vehicle, machine, appliance, or -
like product that is used or bought for use 

primarily for personal, family, or house­

hold purposes. 
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If it be thought desirable that the Act 

shall apply to used goods, then it is submitted that 
the present reading of Section 1791.l (a) (3) imposes 
excessive and dangerous burdens upon a retailer. 

The reason that a consumer can purchase a 
three-year-old or a five-year-old aut01110bile at a 
reduced price is because its value has declined by use, 
and it is more likely to contain defects of IIUlterials, 
accumulated from the passage of time, and the reason­
able expectations of a consumer should not be that 
such an article would be free from defects of maurials 
or workmanship at the time of such late re-sale. 

Therefore, we propose that, if the Act con­
tinues to regulate sales of used goods, this section 
should be amended as follows, 

1791.l. (a)(3) In the case of new goods, 

that the same are free from defects of 

materials or workmanship. 

✓-
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A technical problem, which could prove to be· 

rather grievous to automobile dealers, arises from 
the placement, in Section 1791.2. as an express war­
ranty, of the requirement that goods sold by sample 
or model shall conform to such sample or model. 

We recognize that the draftS111en of the Act 
drew upon the provisions of Sections 2313, 2314, and 
2315 of the Commercial code, in defining express and 
implied warranties, but. by reason pf other provisions 
of the Act, the consequences to an automobile dealer 
in a sale by sample or model may have been unforeseen. 
It is our understanding that the implied warranties. 
other than fitness for a particular purpose, are imposed. 
in a sale of new goods. only upon the manufacturer• and 
not upon a retail seller (see Section 1792. 1792.l, and 
1792.2). However. a retailer can make express warranties 
and is required to make them in writing (Section 1793.1). 

_ In a sale by s~Mple or model. the necessity 
explicitly to state the express warranty c0111pelled by 
Section 1791.2 (a) (2) is not regularly observed. 

A large number of new motor vehicles are sold 
every year upon the basis of produc~ion orders of speci­
fically equipped vehicles. The customer enters the 
dealer's floor, examines a new sedan. and desires a 
vehicle of the same body style, but equipped with 
special components of his own designation, such as 
axle ratio. motor size. transmission, etc •• color com­
binations, special equipment, such as stereo. radio. 
air conditioning, etc. Based upon the customer's examina­
tion of the displayed vehicle. a vehicle is ordered to 
be produced by the factory. We apprehend that it may 
be contended that this is a sale by sample or model. 
The result would be that the dealer, in ordering such 
a vehicle, is involving himself in express warranties. 
not otherwise defined. and which ought to be the re­
sponsibility of the manufacturer. rather than that of the 
dealer. 

Accordingly. we propose an amendment as follows: 

1791.1. (a) (6) In the event of any 

eample or model. that the whole of the 
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goods confor?'4S to such sample or 

model. 

1791.2. (a) ••• (2) Stricken in its 

entirety. 
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The Act creates rights and responsibilities 

between a manufacturer, distributor, or retailer and 
the buyer of goods. 

The Association is concerned that this bene­
ficial purpose may be utiiized to impose unknown and 
additional responsibilities toward third pe!:sons not 
involved in the transaction itself, as, for example, 
personal injury claimants. 

case law and other legislation adequately 
define and establish the rights of third persons, such 
as personal injury claimants, against manufacturers, 
distributors, and retailers of goods, and we subad.t 
that the intention of this Act is not to govern or 
change such rights and obligations. For that reason, 
we propose that the Act be amended by adding a section 
as follows, 

1791.L (c) The implied warranties 

defined in this section shall inure on'!:X, 

to the contractual benefit of the buyer, 

his personal representatives, heirs at law, 

and beneficiaries. and to no other person. 
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If the Act continues to control sales of 

used goods. it may be argued that a retail ~eller can 
protect himself from the responsibility of implied 
warranties in every instance by selling his goods on 
an •as is• or •with all faults• basis. 

It is the fact that it has been the practice 
of many motor vehicle dealers to sell used vehicles 
on an •as is• basis, and this common practice has been 
made palatable to the consumer by affording a limited 
or qualified benefit, frequently called a •warranty•, 
whereunder, for a limited period of time. such as 
thirty days, the seller agrees to share with the buyer 
the cost of any necessary repair or replacement to 
certain c0111ponents of the vehicle. This type of agree­
ment essentially amounts to the affording of a discount 
under defined circumstances. which.the buyar can enjoy, 
even though the overall risk of the quality and per­
formance of the goods is on the buyer. 

Such arrangements represent a substantial 
benefit to a buyer, and yet, the Association apprehends 
that the strong wording presently contained in Se~tion 
1792.4 (a) (1), (2), and (3), is inconsistent with an 
effort by a retail"·· to afford such a benefit in the 
face of an •as i•·· ale. Both the seller and the buyer 
are told, in 'l!:i. fe··~c:, •whole hog or none•. 

1ie ; -opose that a section be added, to read 
as follows: 

1792.6. Nothing in Section 1792.3, 

1792.4. or 1792.5 shall affect the right 

of a manufacturer. distributor. or retailer 

to afford to a buyer. on a sale of consumer 

goods •as is• or •with all faults•. a written 
-=l~i::::m::::i::ta.e-d~aa....:::.e:..e_m..;e::n:..t-=~'.::=:==~~~~::::s:h::a::re:::::::t::h::::e:::...._ __ .p D 

cost of necessar and labor 

under conditions as to time and identity of 
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- -
such parts and labor and tbe percentage 

of the cost thereof to be shared, which 

shall be expressly defined in such written 

agreement or guarantee in readily Wider­

stood language. clearly identifying the 

party making such limited agreement or 

guarantee • 
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The Association is concerned with regard to 

the construction to be placed upon words appearing in 
section 1793.3 (b). This covers the buyer's option to 
tender a defective article to any seller of like goods 
of the same manufacturer, other than the retailer who 
sold the article to him. The last sentence of said 
section reads: ('" 

.•such replacement. service. or 
shall be at the option of the 
seller.• 

1 D" 

\1°~ ot·f.·~ 
this provision gives ~f 
option to refuse any 

repair 
retail 

rt is unclear whether 
such retailer of like goods the 
of the three choices or compels 
buyer one of the three choices. 

him to render to the 

rt is submitted that this language.requires 
clarification. but the Association has no specific 
proposal to make to· remove the ambiguity from the intent 
of the Legislature, without knowing the actual intent 
of the Legislature. 
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The Act makes no speci.al provision. for the 

time within wh~ch actions may be brought for breach 
of its provisions4 

we anticipate that actions under the treble 
damage section of the Act (1794), could be brought 
within three years, but it appears to the AE90Ciation 
that the implied warranties prescribed by Section 1791.1 
would become implied terms of the written agreement for 
the sale of a vehicle, and, hence, would have a four­
year limitations period. 

we submit that such an extended period of 
time with respect to warranties which concern the state 
of the goods at the time of sale, ~s excassive and will 
give rise to difficult questions of proof of facts, ii, 
for example, three and one-half years after sale, a con­
tention be made that the article was initially defective. 

Therefore, we would propose that a more stringent 
period of limitations be imposed to compel a consumer to 
take his position with regard to such claims at a time 
when the parties are reasonably able to prove or disprove 
the facts. Accordingly, we propose that the statute be 
amended be adding a section to be numbered 1794.6, as 
follows, 

1794.6. No action shall be maintained 

by any retail buyer for the breach of any 

implied warranty of merchantability under 

the·provisions of Sections 1'~2. 1792.1. or 

1792.2 1 unless the same shall be commenced 

within one year from the date of sale of the 

goods. 
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TI.U•NONC E-,1~ YUlltON 1•~• 0 
.. OIIE"T C. NATZKE 

April 14, 1971 

The Honorable Alfred H. Song 
California State Senate 
State Capitol 
Sacramento, California 95814 

Re: Amendments To Song-Beverly 
Consumer warranty Act 
Reg. 6550 

MY dear Senator Song: 

This office represents Northern California 
Motor car Dealers Association, :Inc., a voluntary, non­
profit association of dealers in new motor vehicles. 

Previous conmunications of the views of the 
Association with regard to the impact of the Song­
Beverly consumer warranty Act.in the field of new and 
used motor vehicles have played some part in the 
for111ulaticn of the amendments which you have proposed 
to the ~ct, and the proposed amendment referenced as 
above does obviate :many points of concern to the retail 
automobile industry. 

However, there ar-. two or three points to 
which we would ask you to direct your attention: 

follows: 

fellows: 

Duration or Enforcement of 
:Implied warranties 

Proposed new Section 1791.l (c) reads as 

•(c) The duration of the implied 
warranty of merchantability and where 
present the implied warranty of fit­
ness shall in no event be in excess of 
one year following the sale of new 
consumer goods to a retail buyer." 

Proposed new Section 1795.5 (c) reads as 
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'l'he Honorable Alfred H. Song 
California State Stmate 
Page 2 
April 14, 1971 

•(c) The duration of the implied 
warranty of merchantability and where 
present the implied warranty of fitness 
with re• pect to u• ed con• umer good• • old 
in thi• state, where the sale i • ac- . 
companied by an_express warranty, shall 
in no event be in exces• of three months 
following the retail sale of such u• ed 
consumer goods.• 

we consider it extremely de• irable that there 
be a limitation of time within which complaints with 
re• pect to breache• of implied warranty -y be a •• erted 
against a manufacturer or a seller. However, we feel 
that the two foregoing ~dments add an- dimension 
to the law with regard to implied warranties. 'l'he Act 
adopts, substantially verbatim, mo• t of the implied 
warranties recognized Sy section• 2314 and 2315 of the 
c01111119rcial Code of the State of california. 

It is our under• tanding of the 1- with regard 
to implied warranties that these are applicable only to 
the condition of the good• at the time of • ale. we 
recognize that a latent defect may appear only at a 
later date, but it must tend to show that the defective 
condition existed at the time of sale, and, according to 
our under• tanding, the courts have never vi-ed implied 
warranties as representing continuing obligations of 
future duration. 

one of the implied warranties is •that the 
goods are fit for the ordinary purpose• for which such 
goods are used•. If we apply the proposed amendments 
to this ilDJ>lied warranty, it would follow that, if, 
for reason• not traceable to the condition of the goods 
at time of •ale, the article becaae unfit for use, 
within a one-year period in the case of new goods, or 
within a t~ee-month period in the ca• e of used goods 
the warrantor could be held liable for thi• developing 
condition. 

we urge you, therefore, to consider revising 
the cited sections, so that they will not refer to the 
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• • 
'!'lit: ffcnorable Alfred e. Song 
California State Senate 
Page 3 
April 14, 1971 

• 

•duration of the implied -rranty ••• •, etc., but, rather, 
establish a period of lillitation within which an action 
must be brought for the assertion of any such claim. 
We subalit that, since such a warranty must be dee-d to 
refer to the condition of the goods at tiae of sale, 
there is no disadvantage to the con1naer in requiring him 
to assert failures attributable to the condition of the 
goods at time of sale in a seasonable fashion. 

The expression of duration of the warranty 
contained in the above-cited imendaent• does not, in 
fact, prevent the claimant from bringing an action for 
asserted breach of an implied warranty for a two- or 
four-year period after the expiration of the duration, 
and this seeiu to us to defeat your intent in propound­
ing these amendments. 

Liability for Ron-Performance of 
Express warranties 

Section 1794, both in the original Act and 
as -ended, is unclear with respect to the identity of 
the person who may be held responsible for the non­
performance of an express warranty. 

In the case of certain kinds of consumer goods, 
such as small or major household appliances, 111&nufacturers 
not infrequently establish their own factory service out­
lets som-here in the state. In the case of automobile 
manufacturers, this is not done: rather, the manufacturer 
compels all enfranchised dealers to agree to perform 
warranty work. The customer is then transacting his 
warranty business with an entity other than the manu­
f11cturer. 

If the dealer is unable to repair or replace 
the defect, is M subject to suit for treble damages 
and attorneys fees by the customer? rf the cause of 
complaint is not capable of repair within thirty days 
because of unavailability of parts, etc., to the indi­
vidual dealer for reasons which are not excusable on 
the part of the manufacturer, is the repairing dealer 
then to be subject to the extraordinary damage? 
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• 
'!'.ii.;; Honorable Alfred H. Song 
California State Senate 
Page 4 
April 14, 1971 

• 

we raise these questions and submit that 
section 1794 ehould be clarified to establish the 
reeponeibility for treble damages and attorneys fees 
against the -nufacturer, and not against the repairing 
deal&r, but that, if it be the intent to iapose direct 
respa11sibility. under certain conditions, against the 
repairing dealer. those conditions ehould be spelled out 
and limited to circumstances where he, rather than the 
-nufacturer, is the source of fault. '!'he only circum­
stances which we can foresee where dealer liability would 
be justifiable, would be imcolllpetent performance or in­
excusable delay on his part, and - request that clari­
fication of the policy of the Legislature in these 
regards should be essent.ial to the proper execution of 
responsibilities and the avoidance of the involvement 
of dealers in treble damage suits, where the fault is 
that of the manufacturer. 

warranties on Used vehicle Sal•• 

'l'he amendments to the Act have r-oved used 
goods from the general application of the Act, but re­
insert responsibilities on the sale of used goods, where 
the dealer -lees an express warranty of· any kind. 

we previously pointed out that. while it is 
readily possible for vehicle dealers to sell all used 
ca~s on an •as is• basis and, thus, be free of responsi­
bility for implied warranties. of any kind, it has been 
c01111110n practice to afford to the customer some liaited 
protection, and that this has been to the advantage of 
the consumer. Most c0111110nly • such protect.ion has been 
in the form of a limited •guarant-•, affording to the 
customer. for a thirty-day or similar period, a discount 
or sharing of the cost of parts or services necessary 
to repair the vehicl~. . 

'l'hese used car guarantees have proven useful 
and advantageous, but the policy of the present Act and 
the proposed ._ndmen~s thereto appear to tell both 
sellers and the buying public that they -y not have 
the advantage of this type of protection in an •as is• 
sale. We urge again that the Act is not in the best 
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'!'1ie Honorable Alfred H. Song 
California State Senate 
Page 5 
April 14, 1971 

• 

interest of consumers in this context. :i:n informal 
discussions with Mr. Thompson, of your staff, -
gathered that, in proposing these amendmente~ you felt 
that customers would be confused or misled by the use 
of such limited guarantees, and that the policy of the 
atate should be against their use in an •as is• sale. 
However, it -s suggested that there-• nothing in­
consistent about a dealer electing to comply with the 
provisions of-section 1794.4, which permits •the sale 
of a service contract• to a buyer. It seems to us that 
the distinction is a purely semantical one, (except for 
the apparent requirement that the •service contract• be 
sold to the buyer). l'.s there any policy reason why the 
service contract may not be fu,:nished without separate 
compensation, and, if this is so, is the customer any 
more or less confused or misl~d by the semantical 
distinction between the words •used car guarantee• and 
•service contract•, as long as either of these fully 
and conspicuously discloae, in simple and readily under­
standable language, the terms and condition• ? 

we have commented on the use of the words •dura­
tion of the implied warranty ••• • in Section 1795.5 (c}. 
but we have this additional conment1 :i:n the case of a 
sale of used goods, if the dealer does give any warranty 
whatsoever, however limited, this extension of the implied 
warranties compels him to guarantee that the vehicle is, 
and will remain, fit for use for a period of three months, 
and we submit that this compounds the problem of furnish­
ing the purchaser of an •as is• vehicle with any protection 
by diacount or sharing of repair costs on a percentage 
baais, or for a period of time less than that compelled 
by the implied warranty. 

In substance, what we are saying is that, in 
an effort to protect consumers. the aspects of the law 
just discussed will force motor vehicle dealers to cut 
customers adrift by arbitrarily selling every used 
vehicle on a raw •as is• basis, without any assistance 
in the event of ensuing defects, and this is not in the 
interest of the conswning public. 

We would invite your consideration of these 
comn:ents in the further formulation and refinement of 
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The Houoraole Alfred H. Song 
California State Senate 
Page 6 
April 14. 1971 

• 

the proposed amendments to the Song-Beverly consumer 
Warranty Act. 

rfb 

000182 

C 

C 

C 

C 

00196

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/199



' 

April 16, 1971 

Mr. Wallace O'Connell 
Partridge O'Connell & Partridge 
Attorneys at Law 
2400 Shell Building 
100 Bush Street 
San Francisco, California 94104 

Dear ,,tr. O'Connell: 

• 

S:?nator song has asked me to reply to your letter regarding the 
song-Beverly consumer Warranty 1\ct. 

You raise some very interesting points with respect to the dura~ 
tion of implied waraa.nties. Perhaps the language we use in the 
Act and in SB 742 is not sufficiently clear. 

we certainly agree with you that under the Uniform comaarcial cod,a 
the def~c~, for the purposes of implied warranties, muet exist at 
the time of sale. We intended to retain this concept in our Act, 
and we would expect thltt a plaintiff would have to show the detect 
to have existed at time of sale in order to prevail under our Act. 

The periods of duration in Sections 1791.l and 1795.5 are limita­
tions on the time in which a latent defect may surface and create 
liability for the warrantor. After the expiration of these periods 
the warrantor is no longer responsible for those defects e~isting 
at time of sale under the terms of our Act. ThiP is rei•forced by 
Section 1794.3 which provides that the Act sha:S.i not apply to an\• 
defect caused by unauthorized or unreasonable uae. 

Should we abandon thia approach for your suggestion of a statute 
of limitation•, we would, of courae, have to greatly extend the 
specified period• in order to achieve an equitable result. I doubt 
that thi• would be welcomed by many manufacturers. 

We will, however, continue to examine the sections to improve their 
wording, ~nd we will continue to welcome any suggestions you may 
have. 
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.... ~ . • Mr. Wallace O'Connell •2- April 16, 1971 

C 
we do not share your views that Section 1794 is unclear with respect 
to liability, at least as far as the automobile induatry is con-
cerned. Automobile dealers certainly qualify a • -nufacturera''" • .er-
vlce facilities under th• tuaa of Section 1793.2 (a) (1). 'l'bua, 
for the purpose of the Act, the dealer is the a9ent of the 'lllllllufac-
turer. ~ 

As a practical matter, "'ere a consumer to sue und•.'.lr the Act, he would 
certainly name both the dealer and the manufacturer. Allocation of 
the blame between these two parties would, as before, have to be 
settled between the tlll9 of th-. 

our basic philosophy in proposing this Act was to limit the proces­
sees of our free enterprise system as little as possible. ·We be­
lieve that the relationship between dealer and manufacturer should 
be determined on the basis of free negotiation, and we see no need 
to interfere in this process. · • 

Your final point, as to the value of present used car warranties, 
is to a large extent a question of publtc policy that will be"de­
cided by the Legislature. You may be correct that the distinction 
between a warranty and a service con~act is purely one of seman­
tics, but ~uch is often the most important kind. I believe that 
the words "guara.'ltee" and "warranty" do possess a meani.ng that 
"service contract" does not sb;tre. 

In short, we think that an "as is" sale, with or without a service 
contract, will better inform the public as to what they are actually 
buying than a sale c1ccompanied by the e}cprcss warrantieo prese1,tly 
used in the used car trade. 

These are our ~.nitial feelings. Senator Sol)g has asked me to assura 
you, however, that his mind is not closed on any of these subjects, 
and that he finds su.ggestions such as thP.se most important in the 
development of good L,3islation. 

Jincerely, 

RICHARD THOMSll1N 
Adm:1.nistrative Assistant 

RT/ny 
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May 17, 1971 

Mr. Robert M. Shillito 
California Retailers Association 
1127 E].eventh Street 
Sacramento, California 95814 

Re: SB 742 

Dear Bob: 

Enclosed are rough draft amemlments to SB 742 for the meeting on May 19. 

week. The amendments cover the points raised last 

I . 

POL/RA:cjl 
Enclosures 

cc: Clive Bradford 
A. E. Davis 
John Garvin, r.sguire 
Mr. Don c,,zzaniga 
Robert· ,lnr,J..n 
Aclri.-,n R1·;1;,.,r1, 1•:!~q,drc, 
Win:;l,111 II. }'·i,·l:.t•t L, J·:t;qnir, .. 
J~rn1c.•;; t;. \'dn :·-i,lrt·n 

Cordially, . 
I . I. 

_f.. I.;. .,,,,.,,,... J•, .. _._ ~- .. I~ 
, .- -.: •. . ~ I' 

Prentice O Lcarv and 
Randolf Aiics · 

lllf .... ~0 L LOTTS 
.,,..,,_,.,,., ,:, c:,nu,•~ • .,= 
v,•1..1.,.,.M M lluM ... t. 
,. .. l'. ... Ht.C l O'LtJu,.,. 
...,, ....... 1. w 'f, ... ::; 

CHAftLLS r ... tCOM .. ,c ... 
DAVI.) .J f;['Q[.A 

DAVI:) !- l>l•";..!aH"'N 
kODCRT .JOr. MULL 
T(ACNCF. M M1,1PP1-4y 
r""'Ntt ,. wc•sc 
.l:ICL A O'-r,.-,ME,._ 
•LI.A,. I C.1•:t,~.,.,1,11; 
SttP)oEN 1- AM,01,IIST 
ro,Lt."r L. 1AT,":,R 
COY.ARD .J. 1HO..,.At, 

JAM CS C, !i"'CPP.-.JID 
11e•e. ,, .... 1 

10938 
Calif. 
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!"l" _____ !!'I' __________________________ "!"! ... """-."!._"!.'!'!".'!!_,~'!!"!!!'!!'!!~~!!'""~~~ 

y ~ ~:~ .. 

i· 
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; 
I 
! 
I 

J. 

e • 
::~cti on 2: 

Delete Line 12, pag,~ l through line 16 

Starting with "Consumer goods" in Line 12. 
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S;.,ction 2: 

1) In Page 1, Line 13 before "new" add "other" 

2) In Page 1, Linc 13 after "product" add "which 

has a retail sales price of $25,00 or more and" 
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, . ..- a • 

, ·, ___ ,,,':..:.,,;,.,~~..:~. ......... ) 

Section 3: 

• • 
1) Page 2, Line 37 after "be" add: 

"le~s than 60 days nor" 

2) Page 2 , Linc 3 8 change " • " to " , " and add: 

"and the implied wnrranty of merchantability and where present 

the implied warranty of fi tnc!'.js shall be prcsa: 1 be M 8 co­

extensive in duratj on \-~~i th un express t·.'"arranty ·.·rhich acca~pani es 

the consu7,er good or product provided that the duration of that 

express warranty is reason~ble" 
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~eL:tion 8: 

Page 3, Line 50, strike Lines 50 and 51.in their 

entirity and substitute: 

"Maintain at t.'ie premises of retail sc 1 lers' of the 

warrantor's consumer goods a current listing of that warrantor's" 
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-· ·-·- .. ' ··--·-------·- ··-·-""·,,_.._· . 

• • 
Section 9: 

Delete sentence starting on Page 4, Line 19, 

starting with "costs" t::rough Line 21, ending with "cxpenses." 

Substitute at ?age 4, Linc 30 a new subsection 

(c) to read as follows: 

"(cl In the e\·ent a buyer is unable to deliv~r 

nonconforming goo~s to the manufacturer's service and repair 

facility due to reasons of size and weight, or method of 

attachment, or method of installation, the buyer shall give 

notice of the nonconfor~ity to the manufacturer or its 

representative at the service and repair facility in this 

state nearest to the buyer's residence. After receip~ of 

such notice of nonconfo:::-~.1i ty, the manufacturer may, at its 

option, service or repair the goods at the buyer's residence, 

pick up the goods for service or repair, or instruct the buyer 

how and where to ship the nonconforming goods. If the buyer 

is instructed to ship the goods, the manufacturer shall reimburse 

the buyer for costs of transporting the goods. Costs of 

transporting goods after delivery to the manufacturer until 

return of the goods to the buyer shall be at the manufacturer's 
. 'v"". 

expense. It shall be presumed that a buyer is ··able to deliver 

nonconforming goods to t!'lc nearest service and rep<1ir facility 
'·-~---

of the m:muf.iet.urer if such goorls .,r~ -1-es-s than 10 cubic feet 

in r:i:?P. ,·uu1 70 pouncls .in WP.i~·1ht. 11 

l'.t~<' 4, !,inc- 1.1, stril;" (c) .-m,1 add (rl) 
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' , . . . ... .... . ~ • • 
Section 10: 

Page 4, Line 48 after "(a)" add "(1)" 

Page 5, br-,tween Linc 8 and Line 9 add: 

(2) In the event a buyer is unable to deliver nonconforming 

goods to the retail seller due to reasons of size and weight, 

or method of attachment, or method of installation, the buyer 

shal 1 give notice of the nonconformity to the i:-g_tail..__s_eJ_l.e:,:_ ___ _ 

A.fter receipt of such notice of nonconforni ty, the retail 

seller may, at its option, service .:ir repair the goods at the 

buyer's residence, pick up the goods for service or repair, 

or instruct the buyer how and where to ship the nonconforming 

goods, If the buyer is instructed to ship the goods, the retail 

seller shall reimburse the buyer for costs of transporting the 

goods; the retail seller shall be entitled to recover all such 

costs rif trans1 o::tation from the manufacturer purs·slant to Section 

1793. 'S. : ,sts of transport:l.ng gooc'.s nfter delivery to the 

retail seller until return of the goods to the buyer also shall 

:Je collectable from the mnnufncturer pursuant to l?ection 1793.5. 
L~-

It shall be presunu.:ocl Lhat a buyer is able to rkl .i-.rc,r nonconforming 
,-... r~-

goods to the retail seller if such goorl.s are l,ess- than 10 cubic 

feet in size and 70 pounils in weight." 

Strike, Page 5, Line 15 through Line 19 
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. AMENDED IN SENATE JUNE 8, 1971 

SEN.ATE BILL 

Introduc·ed by Senator Song. 

March 29, 1971 · 

REFERRED TO COMMiTTEE ON juoxcIARY" 

No. 742 

An act to am.end Sections 1791, 1791.1, 1792, 1792.1, 1792.2, 
1792.4, 1793, 1793.1, 1793.2, 1793.3, 1793.4, 1793.5, 1794,. 
1794.2, 1794.3, and 1794.4 of, and to add Sectio11s 1790.4 , 
1793.35; 1795.1, and 1795.5 to, the Civil Code, relating to 
consumer warranties. 

LEGISLATIVE COUNSEL'S DIGEST 
SB 742, as amended, Song (Jud.). Consumer warranties. 
Amends, adds various secs., Civ.C. 
Revises various provisions of Song-Beverly Consumer Warranty Act. 
Operative on January 1, 1972. 
Vote-Majority; Appropriation-No; Fiscal Committee-No. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 1790.4 is added to the Civil Code, to·· 
2 read: · 
3 1790.4. The remedies provided by this chapter are cum--
4 mulative and shall not be construed as restricting any remedy 
5 that would otherwise be availabie to a party entitled to relief 
6 under the provisions of this chapter. . 
7 SEc. 2. Section 1791 of the \Jivil Code is amended to read: 
8 1791. As used in this chapter: 
9 (a) "Consumer.goods" means any new mobilehome, motor 

10 v.ehicle, machine, appliance, like product, or part thereof" 
11 that is used or bought for use primarily for personal, family, 
12 or household pl)rposes. "Consumer goods,·, also means any 
13 new good or product, except for soft goods and consumablos,. 
14 the retail sale of which is accompanied by an express warranty 
15 to the-retail buyer thereof and such product is used or bought 
16 for use primarily for personal, family, or household purposes. 
17 Soft goods and consumables, the retail sale of which is accom-
18 panied by an express warranty, shaU be subject to the provi-
19 sions of Section 1793.35. 
20 (b) "Buyer" or "retail buyer" means any individual who· 
21 buys consumer goods from a person engaged in the business 
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-2-

of manuiacturing, distributing, or selling such goods at ·re· :., 
As used in this subdivision, "person,, means any individll& 
partnership, corporation, association, .-or other legal enti 
which engages in any such business. · · ·• 

( c) '' ?vianufacturer' '· means any individual, partnership, Co~ 
poration, association, or other legal relationship which manu~: 
factures, assembles, or produces consumer goods. ' 

(d) "Distribu.tor" means any individual, partnership, cor 
por~tion, association, or other lcge.l relationship which stands 
bet"'.een the manufacturer and the retail seller in purchase~ 
consignments, or contracts for sale of consumer goods. .-. ~-

( e) '' Retail seller,'' ''seller, '' or ''retailer'' means any indi~ '\ 
vi~ual, :partn~rship, corpo~ation, ass~ciation, or o_ther legal re_.-.:-•: 
lat1onsh1p which engages m the 'l!usmess of sellmg consume · 
goods to retail buyers. '.: · 

(f J "Soft goods" means any pliable product substantial! . 
composed. of wo'!'e"!' material, natural or synthetic yarn or~ 
fiber, textile, or similar product. ..,,_ 

(g) "Consumables'' means any prod11ct which is intended' ·, 
for consumption by individuals, or use by individuals for· : 
purpose~ of personal care or in the performance of_ service,·_ •· 
ordinarily rendered within the ho11sehold, and which 1<s11ally • · .. 
is consumed or expended in the course of- such consumption 
or use. · 

SEC. 3. Section 1791.l of the Civil Code is amended ta: 
read: 

1791.1. As used in this chapter: 
(a) "Implied warranty of merchantability" or "implied· 

warranty that goods are merchantable" means that the con­
sumer goods meet each of the following: . 

(1) Pass without objection in the trade under the contract· 
description. · 

(2) Are fit for the ordinary purposes for which such goods: 
are used. ; 

(3) Are adequately contained, packaged, and labeled. 
( 4) Conform to the promises or affirmations of fact made: 

oii the container or label. ;-
(b) "Implied warranty of fitness" means that when the·· 

retailer, distributor, or manufacturer has reason to know any." 
particular purpose for which the consumer goods are required, . 
and further, that the buyer is relying on the skill and judg.' .. 
ment of the seller to select and furnish suitable goods, then: 
there is an implied warranty that the goods shall be fit for'· 
such purpose. 

(c) The duration of the implied warranty of merchantability·_ 
and where present the implied warranty of fitness shall ;,, Be 
8"eBl; l,e ;,, aeeee &£ eBe yeM tellewieg, Ille 8ftle &£ new eee-: 
""'8eP g,eede a, e .. aill ~ be coextensive in duration will,, 
an express warranty which accompanies the·cons11mer good or:­
product, provided the duration of the express warranty ii. 
reasonable; but in no event shall such implied warranty hav& · 

() () () Cl 
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1 
2 
3 
4 
5 
6 
7 

a duration of less than 60 days nor more than one year follow­
ing the sale of new consumer goods to a retail buyer. Where 
no duration for an express warranty is slated with re£pcct to 
consumer goods, or parts thereof, the duration of the implied 
warranty shall be, the maximum period prescn'b·ed above, . 

( d) .Any buyer of consumer goods injured by a breach of the 
implied warranty of merchantability and where applicable by 
a breach of the implied warranty of fitness may bring an action 
for . tbe recovery of damages pursuant to the provisions of 
Chapter 7 (commencing with Section 2701) of Division 2 of 
the Commercial Code, and, in euch action, the provisions of 
subdivision (b) of Section 1794 of this chapter shall apply. 

8 
9 

10 
11 

· 12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
:J4 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

SEc. 4. Section 1792 of the Civil Code is amended to read: 
1792. Unless disclaimed in the manner prescribed by this 

chapter, every sale or consignment for sale of consumer goods 
that are ·sold at retail in this state shall be accompanied by 
the manufacturer's implied warranty that the goods are 
merchantable. · 

SEC. 5. Section 1792.1 of the Civil Code· is· amended to 
read: 

1792.1. Every sale or consignment for sale of consumer 
goods that are sold at retail in this state by a manufacturer 
who has reason to know at the time of the retail sale that the 
goods are. required for a particular purpose and that the · 
buyer ·is relying on the manufacturer·'s skill or judgment to 
select or furnish suitable goods shall be accompanied by such 
manufacture.r's implied warranty of fitness. 

SEc. 6. Section 1792.2 of the Civil Code is amended to 
read: 

1792.2. Every sale or consignment for sale of consumer 
goods that are sold at retail in this state by a retailer or dis­
tributor who has reason to know at the time of the retail sale 
that the goods are required for a particular purpose, and that 
the buyer· is relying on the retailer's or distributor's skill or 
judgment to select or furnish suitable goods shall be accom• 
panied by such retailer's or distributor's implied w..,.,..,t 
warranty that the goods are fit for that purpose. 

SEC. 6.5. Section 1792.4 of the Civil Code is amended to 
read: 

-1792.4. (a) No sale of eell9ume• goods, governed by the 
provisions of this chapter, on an "as is" or "with all faults" 
basis, shall be effective to disclaim the implied warranty of 
merchantability or, where applicable,. the implied warranty 
of fitness, unless a conspicuous writing is attached to the goods 
which clearly informs the buyer, prior to the. sale; in simple 
and concise language of each of the following: . 

(1) The goods are being sold on an "as is" or "with all 
faults" basis. . 

(2) The entire risk as to the quality and performance of 
the goods is with the buyer. 

n n Cl () 

'I 

11 
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(3) Should the goods prove defective following their pur- : 
chase, the buyep and not the manufac~~rer, distributor, or·: 
retailer assumes the entire cost of all D.ecessary servicing or . ' . . - ~ repair. .,r • 

_J 

(b) In the event of sale of consumer goods by means of a ' 
mail order catalog, the catalog offering such goods shall con- : '. 
tain the required writing as to each item so offered in lieu of '·I• ··. 

the requirement of notification prior to the sale. · ,( \ 
SEc, 7. Section 1793 of the Civil Code is amended to read: j >, 
1793. Nothing in this chapter shall affect the right of the .·.,: 

manufacturer, distributor, or retailer to make express ·war- I 
ranties with respect to consumer goods. However,· a manufac- '.f:. 

· tnrer, distributor, or retailer making express warranties may·. •-t 
not limit, _modify, or disclaim th\ implied warranties guaran- J, 
teed by· this chal?ter to the sale of con~u!"er goo~. .:t. 

SEC. 8. Section 1798.1 of the Cm! Code rs amended to '!Ii ( 
read: . ~I- ;,;_ 

·1793.1. (a) Every manufacturer, distributor, or retailer "I" &' 
making express warranties with respect to consumer goods , ~ ; 
shall fully set forth such warranties in readily understood · , " 
language and clearly identify the party making such express ·:lli 
warraiities. ),;t, 

(b) Every manufacturer, distributor, or retailer making ':f"•. 
express warranties and whO elects to maintain service and , • .­
repair facilities within this state pursuant to the provisions of 1-· " 
this chapter shall: · · : • 

(1) At the time of sale, provide the buyer with the name . · 
and address of each such' service and repair facility within 
this state; or ' 

(2) At the time of sale, provide the buyer with the name and 
address and telephone number of the service and repair facility ~ 
central directory within this state. It shall be the duty of the ·' 
central directory to provide, upon inquiry, the name and adc 
dress of the authorized service and repair facility nearest the 
buyer;or .. ,· 

( 3) P,o•,ide ~ ,etatl oelleP e! S!ii!h "'"""faet-.,ep!e ee,,- ·1· 
""""'' gootls w#h a eaPPeHI listi,,g ef ;hat H!Rnafaet,,..ep!g 
Maintain at the premises of retail sellers of the warrantor's 
consumer goods a current listing of suck warrantor's· author­
ized service and repair facilities ~ the , or retail sellers ·. 
to whom the cons11mer goods are to be returned for service and .. 
repair, whichever is applicable, within this state. It shall be··. 
the duty of every retail seller provided with such a listing to 
provide, on inquiry, the name, address, and telephone number . 
of the nearest authorized service and repair facility ~ · 
~ I!-. , or the retail seller to whom the cons,,mer goods,, 
are to be returned for service and repair, which.ever is appli-: 
~k . ; 

SEc. 9. Section 1793.2 of the Civil. Code is amended to ' 
read: 

. 
' ' 

J 
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} 1793.2. (a) Every nrnnrifactnrer • of t!onsumer goods sold 
2 in this state and for which the manufacturer hns made an 
3 express warranty shall: 
4 (1) l\Iaintain or cnuse to be mnintnined in th\!'; state suffi-
5 cient service nnd repnir facilities to cnrry out the terms of 
6 such warrnnties; or 
7 , (2) )3e subject to the provisions of S,ction 1793.5. 
8 (b) Where such· service and repair facilities are maintained 
9 in this state and service or repair of the goods is necessary 

10 because they do not conform with the applicable express war-
11 ranties, service and repair shall be commenc<'d within a reason. 
12 able time by the manufacturer or its representative in this 
13 state. ~•Ill s> !F!IHSl'••liH!! """e...tal'!ftffi!! !!•eds; ..., l'"''l'••ee 
14 s; Bei'¥lee Of repaiF, shall he tit !he maffitfaet1H'e'"'8 e,,1,,,,,.., 
15 Unless the. buyer agrees in writing to the contrnry, the goodA 
16 must be serviced or repaired so as to conform to the applicable 
17 warranties within 30 days. Delay caused by conditions beyond 
18 the control of the manufacturer or his representatives shall 
19 serve to extend this 30-day requirement. Where such delay 
20 arises, conforming goods shall be tendeTed as soon ns possible 
21 foll°'ving termination of the condition giving rise to the delay. 
22 ( c) It shall be the duty of the buyer to deliver noncon-
23 forming goods to the manufacturer,s service ancl rep{lir. fa-
24 cility within this state, unless, due to reasons of size and 
25 weight~ or method of attachment, or mc.fhod of installation, 
26 or nature of the nonconformity, such dcli1.•ery can-not reason-
27 ably be accomplished, 8l,011ld the buyer be unable to effect 
28 return of nonconforming goods for any of the abone reasons, 
29 he shall notify the rn.amrfacturcr or its nca.re.d sen·ice and 
20, repair facility within' the state. Written notice of noncon­
:n formity to tl,e manufacturer or its service and repair facility 
:J2 shall coustilltte rettt1'n of the goods for purposes of this sec­
;13 lion. Upon receipt of such notice of nonconformity the manu­
:{4 facturer shall, at its option, service or repair the goods at the 
35 b'ltyer's residence, or pick ttp the aoods for service and repair, 
36 or arrange for transporting the goods to its service and repair 
37 facility. All costs of transpo,·ting the goods when, pursuant to 
38 · the above, a bl!ycr is unable to effect relttrn shall be at the 
39 manufaclttrer's expense. Costs of transporting nonconforming 
40 goods. after dcli·very to the service and repair facility 11ntil 
41 return of the goods to the buyer shall be at the manufacturer's 
42 expense. 
43 ~ 
44 ( d) Should the manufacturer or its representative in this 
45 state be unable to service or repair the goods to conform to 
46 the applicable . express warranties. the manufacturer shall 
47 either replace the goods or reimburse the buyer in an amount 
48 equal to the purchase price paid by the buyer, less that amount 
49 directly attributable to use by the buyer prior to the discovery. 
50 of the nonconformity. 
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1 SEc. 10. Section 1793.3 of the Civil Code is amendea't· 
2 read : . .-• ... _. -'.1~ 
3 1793.3. I~ the manufacturer of consumer goods. sold in t~' 
4 state for whrnh the manufacturer has made an express . war· 
5 rnnty does not provide service and repair facilities within.th" 
6 state pursuant to subdivision (a) of Section 1793.2, the buye 
7 of such manufacturer's nonconforming goods may follow th·e 
8 course of action prescribed in either subdivision (a) or (b · 
9 below, as follows: ,; 

10 (".) Return the nonconforming consumer goods to ,fh 
11 re~ml_ seller thereof for replacement, or for·· service or .re•- ,. fi pan· m accordance with the terms and conditions of the ex:. ,: , 

14 
press war~anty. Such re1?lace1~ent, service, or repair shall ·be~T 

15
. at the option of the reta!l sellei;,. If the retail seller is unable ' 

to replm:e the nonconforming goods or is unable to service oi. _.:r 

16 repmr the goo?s 80 HS to e~ect conformity with applicable ex~tr 
17 press warrm1bes, such retail S()ller shall reimburse the buye?-g'.-/ 
18 m an amount equ~l to the P?rchase price paid by the buyer,~i 
19 less (hat amount directly attr1b~table to use by the buyer prior; i 
20 to d1seo,·ery of the nonconformity. · :' · ~1 (b) R:-tt~rn t1_1e nonconfo~ming consumer good to any retafr ""' 

seller, w1thm Uus state, of hke goods of the same manufaCturej: 
2:J for repl_neement, or for servi~e or repair. Replacement, service 
24 or repair shall be at the opt,on of the retail seller. \ 
2ii fet +>t th., e¥ettf 1t heye• is ffifflkle le •et- ttetteenfe,ming ·-'6 ., .,.. . geetts tttte ta ft'a~&ttS ef BHffi e:af:l weig-ltt-; eP m1::H¼ed 8-E et .· 
27 Hiett>; 6i' ff!ethe,l &< il½Afalli!tia1r, w,itte,, ~ee .,. """1!6ffi& ' 
28 it;r le the l'elaile• slH!ll esttstifl¼te f'Ot>H'H &f the oeetls fop • 
29 f""fl"""" .,. sHhflwisioHs W ftft4 fl+ 

0 

. 

:30 (c) In the et•c11t a buyc,• is unable to ,•efurn nonconformin·' 
:ii goods to the retailer due to reasons of size and weigltt a 
:J::! method of attachment, or method of installation, ot· nattt-r~ of: 
:l:l the "?11co11f,irmity, the buyer shall give notice of the noncon; 
:14 fonmty to the retailer. Upon receipt of sitch notice of noncon · 
35 formity the t·ctailcr shall, at its option, service or repair tk 
3
3

~
1 

goods at the buyer's residence, m· vick up the goods for servic' 
or r<'p~ir, or a1·range far transporting tlte goods to its place-

38 of b11.m1ess. Costs of transporting the goods .,halt be at th 
39 retailer's expen.,e. The retailer shall be entitled to recoi•er .U: 
40 such co~ts of transportation from the man1tfacturer p11rsuai 
41 to Secfton 1793.5. Costs of transporting nonconforming goo 
42 after delivery to the retailer 11ntil refl<rn of the goods to th 
43 buyer, when. ine1trred by a retailer, shall be reco,,erable frOfl'I 
44 the manufacturer pursuant to Section 1793.5. Written •notiti 
45 of nonconformify to the retailer .,hall constitute return of lk' 
46 goods for the purposes of subdivisions (a) and (b), .,: 
47 SEC. 10.5. Section 1799.35 is added to the Civil Code I 
48 read: · ' 
49 1799.35 (a) Where the retail sale of soft ·goods or consu · 
50 ables is accompanied by a express warranty and 

() C) n n 

-7- SB 742 

1 do no/. conform with the lcrms·of the express wari·anty, the 
2 buyer thereof may return the goods within 30 days of purchase 
3 or. the period specified in the warranty, wl,ichever is greater. 
4 · The manufacturer may, in the express wa,·ranty, dit-ect the 
5 purchaser to return nonconforming goods to a retail seller of 
6 like goods of the same manufacturer fo,· ·replacement. 
7 (b) lVhen soft goods or con.mmablcs are ret1trned to a retail 
8 seller for the reason that they do not conform to an expr~ss 
9 warranty, the retailer shall replace the nonconforming goods 

10 where the manufacturer has directed replacemwt· in the ex-
11 press warranty. In the event the manufacturer Ttas not 
12 directed replacement in the express warranty, the retailer may 
13 replace the nonconforming goods or rei1nb11rse the buyer in 
14 an amount equal to !he purchase price paid by the buyer for 
15 the good$, at the option of the retailer. Costs of reimbursement 
16 or replacement are recovet·able by a retailer from the ma-nu• 
17 facturer in the manner provided in Section 1799.5. 
18 SEC. 11. Section 1793.4 of the Civil Code is amended to 
19 read: 
20 1793.4. Where an option is exercised in favor of service and 
21 repair under Section 1793.3, such service and repair must be 
22 commenced within a reasonable time, and, unless the buyer 
23 agrees in writing to the contrary, goods conforming to the 
24 applicable express wnrrnnties shall be tendered within 30 ·days. 
25 Delay caused by conditions beyond the control of the retail 
26 seller or his representative shall serve to extend this 30-day 
27 requirement; Where such a delay arises, conforming goods 
28 · shall be tendered as soon as possible followin" termination of 
29 the condition giving rise to the delay. 

0 

30 SEc. 12. Section 1793.5 of the Civil Code is amended to 
31 read: 
32 1793.5. Every manufacturer making express warranties 
33 who does not provide service and repair facilities within this 
3.l state pursuant to subdivision (a) of Section 1793.2 shall be 
35 liable as prescribed in this section to every-retail seller of such 
36 manufacturer's goods who incurs obligations in giving effect 
37 to the express warranties that accompany such mnnufacturer's 
38 consumer goods .. The amount of such liability shall be deter-
39 mined as follows: 
40 (a) In the event of replacement, in an amount equal to the 
41 actual cost to the retail seller of the replaced goods, and cost 
42 of transporting the goods, if such costs are incurred plus a 
43 reasonable handling charge. · 
44 (b) In the event of service and repair, in an amount equal 
45 to that which would be received by the retail seller for like 
46 service rendered to retail consumers who are not entitled to 
47 warranty protection, including actual and reasonable costs of 
48 the service and repair rind the cost of transporting the goods, 
49 if such costs are incurred, plus a reasonable profit. 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

(c) In the event of reimbu · ·' { 
of Section 1793.3, in an amou~~ement under sub~ivisioii. 
the buyer, plus ••reasonable h dl~qualh to that reimburse . 

SEO. 13. Sectio 1794 f ban . n_1g c arge. . ·' 
. 179~. Any buy! of c~n!u!i Cm! Cod~ i~ amended to "fei· 

v1olat10n of the provisions of th _er goods lllJured by a wi . 
for the recovery of damages anJ" c apter may bring an ac • 

(a) Judgment may be 't d f -~ 
at which the actual damageesnaerre or tdhree times the amti 

(b) ·R e assesse and .. 
SEO l~asoiab~ attorney fees may be ;warded . .\ 

read: . . ec ion 1794.2 of the Civil Code ls amended', 

te ~ fat Sab<ih•isie,,fat eHleeae,,~ ·,_,, :~. 
fl e,mse eJ' !letie,, e~ s,,..,. net 

See~n 38l! eJ' flie ~ .,I-, • . ep >liflinteme<i f>IH'tlftflftt., 
Seeaenrnel-!l,leee<ie, ~ P.eeeaaPe ""'ll"'"""nt'~ 
. -w S..l.e!msie,, fat ~ Seetien ~ shell . ;, 
~OH! l>ese<i selelj< .,,. ., Me!lel¼ . . Bet "llll½' t&)."'! 
me,eha!iff!l,ili½' .,.., Wftei'e P• t -~ ~& WOPPant,a: fl-alefl&:- , 7fSe:e I tttt! ifBf)lted WEl:lPe:n~ ,·,,;. 

17942 ,,,._ · ,,,_ ' . ·. ·. = ffij!le dentt1ges llf · · . -c. 
Subd,vmon ( a) of Section 1794 ""'5l8ftS eJ' .i,;. el¼ftpte, (a 
action commenced or . . shall not apply to a cause -6 
the Code of Civil Pro:~:::med pursuant to Section 382 ·" 
1781 of this code. or pursuant to Section ~ : .. 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 

. (b) S1tbdivision (a) of Secti ·: 
J1tdgmcnt based sole!, o on 1794 sl,a/l not apply to 'f 

mcrcl,ontability or, ,}!, .. r~ ;r~;ea~h tf f (mpl(cd warranty ;'3' 
fitness. en , te implied warranty r· 

37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
62 

SEo. 15. Section 1794 3 f th C" f 
read : · 0 e ml Code is amended .. 

g9) 4i~ aTnhye pdreofvecistions of this chapter shall not apply. -~. 
or nonconfo ·t · · ··· caused by the unauthorized o rm, y m consumer goods 

following sale. or r unreasonable use of the goo 

(b) To any' defect or nonconf ·t · ··,t 
caused by the negligent installati or°];' iii ID consumer goods 
other than the manufacturer o,n o e goods by a person 
by him to install his aoods. or his representa_tive author' . 

SEo, 16. Section °1794.4 of tlie c· .1 C d . }· 
read : lVl o e is amended . to 

1794.4. Nothing in this h t I . (" 
ven_t t~e sale of a service co~t:~c:\ s ~fl te con~trued . I? p · •.• 
or ID heu of an express warran .o e uyer ID add1t1on UJ_ 
conspicuously discloses in sim ty if such con!ract fully and 
lang~age the terms ~nd condition~:£ s~~~ read,Jy underst~od,· 

Sd~C. 16.5. Section 1795.1 is added t:o:;.t.raac\ .. , C ., ·,.,. 
rea . 111'"' ou.t, ~ 

1795.1. No requiroment of tl · h ;!,_ 
eq11ipmont or any part thereo/'' { ·?ter shall apply to aii 
systen, designed to heat cool ~ uc . '8 a component of., 
such a system shall bcc~me ,fior 0d ierw,se condition air wlt~ 

a xc part of a struelllro. '·,;; .. 
. . ·r:. 

.J _I .J J 
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1 SEC. 17. Section 1795.5 is added to the Civil Code, to read : 
2 1795.5. Notwithstanding the provisions of subdivision· (a) 
3 of Section 1791 defining ·consumer goods to mean "new" 

. 4 goods, if a distributor or retail seller of used consumer goods 
5 makes express warranties with respect to used goods that are 
6 sold in this state, the obligation of such distributor or retail 
'1 seller shall be the same as that imposed on the manufacturer 
'8 under this chapter, except: 
9 (a) It shall be the obligation of the distributor or retail 

10 seller making ,express warranties with respect to used con-
11 sumer goods (and not the original manufacturer, distributor, 
12 or retail seller making express ·warranties with respect to such 
13 goods when new) to maintain, or cause to be maintained, suffi-
14 cient service and repair facilities witllin .this ·state to carry out 
·15 the terms of such express warranties. · 
16 (b) The provisions of Section 1793.5 shall not apply to the 
17 sale of used consumer goods sold in this state. 
18 ( c) The duration of the implied warranty of merchant­

.19 ability and where present the implied warranty of fitness with 
:20 respect to used consumer goods sold in this state, where the 
21 sale is accompanied by an express warranty, shall ;,. ne .,,.... 
22 l>e ;,, .,._. .~ tl!¥ee memlie feilewH>g flie Pet!lil Sflle eJ' "'1elt 
23 ,...,l e8ft8Uflla' gee<is, be coextensive in duration with an 
24 express warranty which accompanies the consumer good or. 
25 product, provided the duration of the express warrnnty is rea• 
26 sonablc, but in 110 event shall such im.vlied war,·anties have a 
27 duration of less than 30 days nor more than three months fol-
28 lowing the sale of used consumer goods to a retail buyer. 
29 Where no duration for an express warranty is stated with re-
30 spect to such goods, or parts thereof, tlte d11ration of tlte im• 
31 plied warranties shall be the maximum period prescribed 

· 32 above. 
33 SEo. 18. Tho provisions of this act shall become operative 
34 on Januarv 1 1972 and shall apply to sales of consumer goods 
35 occurring ·on 'and after January 1, 1972, provided such con-
36 sumer goods are manufactured on_ or after March 1, 1971. 
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&.s 7 '12 (Song) 
(_ASllm&hdl!lT" June 8 ) 
Civil Code. _,-

Source: Author 

CONSUMER WJ\RRl,NTIES 

HISTORY 

Prior Legislation:. None 

• 
s 
B 

7 
4 
2 

Support: . Calif. Retailers Ass' n. , Calif. Manufacturers 
Ass'n. 

/ 

Opposition: No known 

DIGEST ·' 

Revises various provisions of the Song-Beverly 
Consumer Warranty Act (Act) in- the manner set forth 
below. 

Expands definition of consumer goods to mean any 
new rnobilehome or part thereof as well as any 
new good·or product the retail sale of which is 
accompanied by an express warranty where such good 
is used or bought for use primarily for personal, 
family, and household purposes. Defines and exempts 
soft goods and consumables from the definition of 
"conswr.er goods" and provides that where such goods 
are sold accompanied by an express warranty and do 
not conform to such warranty the buyer may return 
the goods within 30 days of purchase, or the pericd 
specified in the warranty, whichever is greater, 
for replacement or reimbursorr.en t of the p'urchase 
price. Details method whereby retailers giving 
effect to such !•mrrantic::: · n:ny r-,covcr cos ts of such 
servicr. from the manufacturer. (subds. (a), (f) and 
(g), Sec. 1791 and Sec. 1793.35, Civ. c.). 

Eliminates the requirement that goods be free from 
defects of materials or workn,anship from the 
definition of implied warranty of m~rchant«b.ili ty 
(Sec. 1791.1, Civ. c. ). 

(Hore) 
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SB 742 (Song) 
Page Two 

Provides that the duration of implied warranties 
shall be coextensive with that stated for an 
expr,ess warranty, provided such duration is reason­
able and is not less than 60 days nor more than 
l year following sale. Where no· duration for an,· 
express warranty is stated, the implied warranties 
have a duration of l year (subd. (cl, Sec. 1791.l, 
Civ. C.). 

Limits remedies for breach ~f imPlied warranties 
to those provided in the Commercial Code and 
permits the award of reasonable attorneys' fees 
in such action (subd. (d), Sec. 1791.l, Civ. C.). 

Requires manufacturers ma}~ir,g ··express warranties 
and who elect to maintain service and •:epair 
facilities within this state to provid~ buyers 
with the name and address of such service and 
repair facilities (subd. (bl,·· Sec. 1793.1, Civ. C.). 

Declares it the duty of the buyer to deliver nnn­
conforming consumer goods to the manufacturer's 
service and repair facility unless, due to reasons 
of si:1.e and weight, method of attachment, method 
of installation, or the nature of the nonconformity, 
such delivery cannot be reasonabl accomplished. 
Where the buyer is unable to return goods for any 
of the above reasons, specifies the duty of the 
manufacturer to service and repair the goods for 
any of the above reasons and specifies the duty of 
the manufacturer to service and repair the goods 
upon written notice from the buyer. Costs of 
transpc·rting the goods are at the manufacturers 
expense. Hakes similar provision,; with respect 
to retail sellers who give effect to manufacturer's 
warranties where the manufacturer does not. maintain 
service and repair facilities in this state (subd. 
(c), Sec. 1793.2 and 1793.3, Civ. C.). 

Prohibits the award of treble damages where a 
judgment is based only upon breach of implied 
warranties (subd. Cb), Sec. 1794.2, Civ. c.). 

(I-lore) 
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• 
SB 742 (Song) 
Page Three 

• 
s 
B 

Exempts equipmcn t, nnd parts thereof, of a sys tern 7 
designed to hent, cool, or othen>'ise condition air 4 
where the syntcm l.>r)con:us a fixed part of a structure 2 
(Sec. 1795.1, Ci~. C.). 

Exempts ~onsumer qoods that are defective or faii 
to conform to express warranties where the defect 
or nonconformity is caused by negligent installation 
of the goods by" person other than the manufacturer 
of his representative authorized to install the 
goods (subd. (b), Sec. 1794.3, Civ. C.). 

/ 

Includes used consumer goods if the seller makes 
express warranties with respect to such goods. 
Requires the person making such warranties to main­
tain service and repair facilities within this 
state. Specifies the duration of implied warranties 
accompanying the sale of used consumer goods to be 
coextensive in duration with ,i.n express warranty of 
reasonable duration but not less than 30 nor more 
than 90 days following sale. !\'here no duration 
is specified in the express warranty, the implied 
warranties have a duration of 90 days, (Sec. 1795.5, 
Civ. C.) 

Makes numerous technical non-substantive changes. 

PURPOSE 

Clarify ambiguities that have arisen under the 
provisions of the Song-Beverly Consumer Warranty 
Act. 

COMl-tENT 

1. Existing law defines consumer good to mean 
any motor vehicle, machine, appliance, or like 
product used or bought for use primarily for 
personal, family, or household purposes (subd. (a), 
Sec. 1791, Civ. C.). 

•rhis bill clarifies that definition by restricting 
the definition to new goods and by adding 
mobilehomes, parts of new goods, and any new 

(More) 
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SU 742 (Song) 
l'age Four 

• 
gbod or product which in accompanied by an 
express warranty and i,; used or bought for 
use primarily for personal, family, or house­
hold-purposes. 

2. This bill adtln a new section to the Act 
governing the obligations of persons making 
express warranties with respect to used consumer 
goods. 

In essence, tho bill requires the person making 
such warrant le:; to maintain service and repair 
facilities in the state to carry out the terms 
of the warranty should the goods fail to conform. 
Eliminates th,., responsibility of retailers of 
like goods of the same manufacturer to give • 
effect to warranties accompanying the sale of 
used goods. Provides a minimum duration of 30 
days and a maximum of 90 qays for implied 
warranties with respect to used goods. 

s 
B 

7 
4 
2 

3. This bill clarifies the obligation of manufacturers 
and, where applicable, retailers, with respect 
to allocation of costs incurred in transporting, 
servicing, or repairing nonconforming consumer 
goods. Establishes an independent obligation 
of manufacturers·of soft goods and consumables 
where such goods do not conform to the manu­
facturers express warranty, and exempts installed 
air conditioning equipment and component parts 
from the provisions of the Act. 

4. This bill and SB 1324, which is before the committee 
today, both amend the provisions of the Act, if 
both are passed they should be "double-joined" 
to remove any conflict. 

See the analysis of SB 1324 for a comparison of 
these bills. 

******* 
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)· ., • STATE OF CALIFORNIA 

DEPARTMENT OF PROFESSIONAL AND VOCATIONAL STANDARDS 
1020 N STlfET 
SACRAMENTO 

.June 11, 1971 

~ Honorable Willian E. Coombs 
Kccbo't' of the Senate 
Jloom 2082 1 State Capitol 
Sacramento, California 9S814 

Dear Senator Coombs: 

•··••·• 
RONALD itEAGAN, GoNrnor 

we regret that - mu.st oppose s.B. 1324 dealing with 
warranties f« consumer goods and services. Our primary concern 
is the provisions of the bill which deal with implied warranties. 
The original warranty act includes failure of the consiaer good 
to conform to a sample or model under the express warranty section 
of the act which extend• adcleci protection to the conaumer. s.1 .. 1324 
has the effect of restating existing law by regarding the sample and 
model provisions as only an implied warranty • . 

This bill also limits enforcement of implied warranties to 
the purchaser and his heirs. The benefits of the warranr:y -would be 
denied to a third party beneficiary although all parties to the 
original transaction may be aware the consumer good is being pur­
chased for the benefit of a third party. This provision could pre­
sent problems in the c01111110n situation where a parent purchases a 
motor vehicle or other consumer goods or services for a member of 
his household. 

I will be happy to have a representative of the department 
discuss the matter with you in more detail if you wish. 

LH:Dlll 

Sincerely, 

LEIGHrON HATCH 
Director 

cc: The Honorable Alfred H. Song 
Chairman, Senate Judiciary C0tm11ittee 
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CALI 

• • • 
-,.,1fi\\ = .----... ,·,~ 

I ~L'' & i,,,1 . ·•,111 ·o. ilETJJILE'aS JJSSOCIIITION 
-~ 112.7, 11TH &TRl:IET • SACRAMENTO 9581A • eu1-,,,.197S 

June 14, 1971 

To: Dick Thompson 

From: · Bob Shillito 

Subject: SB 74Z - Proposed Amendment 

On Page 3, between lines Zl and ZZ, insert Section 6. 6. 
SGction 1791. 5 of the Civil Code is amended to read: 1791. 5, 
Every sale of consumer goods, eeJ1.1111HMK" governed by the 
provisions of this chapter. on an 11as is 11 or .•.•.••.•• 

Background 

That prevents conflict between the section that defines 
consumer goods in the beginning of the bill and existing 
section in the law 1792.. 5. We did a similar thing for 
1791.4 and we forgot to do it for 1792., 5, There will be a 
serious conflict in the law if this amendment is not made 
as to the "as is" situation, 

Comment re Amendments 11 and 13 

In 11 they have changed the term "store location" which 
we had proposed, to the term "retail seller, 11 

In 13 it has been changed from 113tore location" to "retail 
seller" -- this gives a slightly different interpretation, 
From a practical standpoint it is probably okay, but some 
readers of the law may mi &understand the intent, Con­
cerned with individual .. tores which are a part of one retail 
seller and not with different retail sellers. 

RMS/hg 
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Sc'c11·s. l{o<'hll<'k c111d ("o. . .. -.... , .,. 

.JOt-<"'1 ..1. u. ::;:we t,,.,-.. 1.,.,,. 

VINCCNT W . .JON£5 
oE,.c,.,.~ a&no-.. r; 

PACIFIC COAST LAW OF"FICE.S 

900 SOUTH F°REMONT AVENUE 

ALHAMBRA. :..ALIFORNIA 91802 

R. S"l"At,u.cv ....... ,.. ,_,.,, .... -: • 

RAN;'.10lF" "• ot.1ft£S. !,1.:•'-~':.L: 

"'ICM.t,£P,.,,; Pli:NNCU. ~76•'-" -,,, 
GERAlD .. GCNAAD •pF, -..;•<_~ 

IRWIN G. •Ri<Y c,?& •• 1!<1:0 

.J0$C- ._, :.AVIS ~7f•••C-<:.• 

June 14, 1971 

Mr. Robert Shillito 
ExecutiveVice President 
California Retailers Association 
1127 Eleventh Street 
Sacramento, California 95814 

Re: S.B. 74? Amcndmentr. 

Dear .Sob: 

RMS 
,.· LDH J we I AM iAEK 

JUN 15 1971 

---l-j --c-o-P1csTO-- --1 
Jw I ME I "'V' 

1 
'I' I I .:u Ir~~ 

You will notice that ,'lmendment 9 as marKed in Senate Journal of 
June 8 taKes care of the problem with the sale of "as is" goods 
which was engendered by the additional definition for "consumer 
goods," in Sect:.on 2 of S. ;3_ 742. Al though \,e discussed it, we 
forgot to include a similar amendment to take care of Section 
1792.5 of the C:.vil Code, also dealing with sales on an "as is" 
basis. If such an amendment is not made, we will have a c,nflict 
between Section 179l(a) and Section 1792.5 and also between Sec­
tions 1792.4 and 1792.5 of the Civil Code. I would suggest the 
following amendl!lent: 

On Page 3, between lines 21 and 22, insert 
"Sec. 6.6. Section 1792.5 of the Civil Code is amended 
to read: 
1792. 5. Every ::;ale of eeRBl:illle!' e;oods, , ·ove1·ned by the 
provisions of this ch:J.pter., on an •a:i i.:i' or 'with all 
fault:; 1 basis ma.de :1.n compliance with the provisions of 
this chapter :;hnll constitute a waiver by the buyer of 
the implied warranty of rnerchantabiljty and, where apoli­
cable, of the jmplj cd warranty o:f f.i.tnes:;. 11 

The other comment I hn.ve i r: thai. ln Amendment 11, r)Ur eur:r;c::tcd 
language included the term '':;tore location:;." Thi.ll ha.G been 
changerl to "retail oellers." Also, i.n Amendment 13, our nurrgested 
term "store locn.tion" has been chR.nr;ed to "retail r.eller. 11 From a. 
practical ctandpol nt, thi:::: j c protmbly ulright. The change In 
terms doen r: i Vl~ a r:lj 1<htly di r fercmt interpretation and some readers 
of ·the law m:w mi.nunder:;tand the intent. We arc concerned with in­
di vi dual ::tore;; which are po.rt or one rctrd l $Cl.ler and not with 
different rcl.:111 sell.ere. We would llke to be able to cive a list 
of all of' 0111· ::torcr; within the st'1te nnd then r.11pply the n:i.mc, 
add res::: and l.1! I Pphonc number "f' tl1c pn rt i culn r :;tore nearent the 
buyer. 
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., .. • • 
Page ;, 
Mr. Robert Shill·ito 

The amendments to S. J. 74,, :ire otherwise .icceptable. 

Very truly yours, 
/., .. .'/ / 

l/(//-:'i ! r·· t / /·1. ,··t. . ·, / 
Randolf H . ./Aires : · 

RHA/nak 

cc: Vincent Jones 
John Garvin 
Prentice O'Leary 
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WILLIAl'tf S. COMSTOCK 
·,;P.~CTOR 0!" PUBLIC ,r.t:~AiR5 

• 

Mr. Richard Thompson 

• 
ASSOCIATION o,· HOM£ APPLIA~·cr. MANIIF~('1t•l?ERS 

;v lvORTn WACKER DR"VE • CH'ICAGil. ILLINOIS 60ti06 
T!-L.EPHON£ 3_11-2.i6•212J 

June 15, 1971 

c/o Senator Alfred H. Song 
State Capitol 
Sacramento, California 95814 

Dear Mr. Thompson: 

As we discussed on the telephone last week, AHAM's 
members have been concerned over possible interpretations 
of Section 1793.2(a) of the Song-Beverly Warranty Act. 

Despite the analysis of the Legislative Counsel of 
California last August (p. 7, #16549) that the language 
"caused to be maintained" could encompass an agreement with 
another person -- and your assurance that the leg;slators 
had no intent to affect franchise agreements -- many 
major appliance manufacturers have interpreted the 
legislation differently. These interpretations have 
necessitated changes in distribution policies and 
procedures that increased costs of doing business in 
California without improving warranty service to consumers. 
Because of this interpretation, one home laundry manu­
facturer has discontinued distribution of his product 
in California. 

After reviewing the act and discussing the matter with several 
AHAM members, I believe the question could be resolved with 
slight modification to Section 1793.2(a)(l). We respect­
fully suggest that this section be amended to read: 

"(l) Shall maintain or cause to be maintained 
through arrangements with distributors, dealers, 
service outlets or other qualified organizations 
in this state sufficient service and repair 
facilities to carry out the terms of such 
warranties, or" 
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• Mr. Richard Thompson 
J:.ne 15, 1971 

• Page 2 

Thank you for your help and consideration. Please let 
me know when AHAM can be of assistance to you and your 
associates. 

WSC: mkk 

00020G 

/;;;;I! (J__W 
Wil?a:' s~ Comstock 
Director of Public Affairs 
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I • • 
MONTGOMERY WARD 

Regional Law Department-2825 E. 14th St., Oakland, California 94616, 533·1300 

··- .. --=~-:-:~-.----,--~ 
RMS LOH I WC I AAI( : AEK 

-----
July 7, 1971 

JUL 9 1971 
1

·1u111111 ~-
Mr. Robert M. Shi 11 ito 
Califvrnia Retailers Association 
1127 Eleventh Street 

1--1-----==--·--'--COPJES TO 

Sacramento, Ca I i fern i a 95814 

Re: S.S. 742 

Dear Bob: 

JW 
I 

ME / aw•·, HG 

The amended version of S.B. 742 is certainly a distinct improvement 
over its original version. If at all possible, however, two techni­
cal amendments should be considered concerning the manufacturer's 
liablli-ty to a retail seller under Section 1793.5 as it applies to 
soft goods or consumables under Section 1793.35. 

While Section 1793.35 sets forth the retai le:-'s measure of recovery 
~gainst the manufacturer as provided in Section 1793.5, the latter 
section, especially Sub-section (cl could lead to some ambiguity or 
conflict, depending upon court interpretation, therefore, I propose 
the following amendments: 

I. Page 7, Line 34, after the words "Section 1793.2" 
add:-

"Or who does not reimburse or rep I ace any goods 
or consumables sold to the buyer pursuant to 
Section 1793.35 ••••••••• " 

2, Page B, Line 2, after the words "Section 1793.3" 
add:-

"Or Section 1793,35". 

The ahove dmendments are not of extreme importanc~. Put thev would 
clarify and rcsolvn th<' ro•,,.lhlr, confl lc.t IJr,twmm thr• twn s!'ctions. 
If thlt, bf 11 hn!:. not as y(•t p,E·i!-,~d tho ~cm,1tn, th0n pnrh.ips tho'in 
techn lc.,1 I amendments -shou I cl be conc., i de rod. 

Very 1 nil y yours, 
, .. ·, ;, 

:?:"( •\, ...;J,'!•·-=/, .. i:-._ 

John H, r.arvin, 
Attorn<>y, 

DR 

cc: t,1,,.;5rs, Randolf H·. Ai rr,•, 
Prent i en I. • P • t 1!,1 ry 
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Auguat 2, 1971 

Mr. Alan s. Koenig 
Attorney At Law 
Berkeley Neighborhood Legal Service• 
2229 ~ourth Street 
Berkeley, California 94710 

near 'tr. Koenig= 

• 

Thank you for your letter refarding the song-Beverly con• umer war­
ranty Act. 

Your queation as to whet:her the Act appliea to the aale of u• ed · 
good• points_out an embarra• iing fl.aw in the drafting of the Act. 
No Where i • this made clear. We have an opinion from o·~i:- Legisla­
tive counsel, however, that as the definition of "retail s,,ller" 
in Section 1791 speaks of "the business of selling new gooc!s•, the 
Ac-t applies to sale of new goods only. 

We are presently attempting to pass ainendme:i ts clari ':'yi:ig this 
point. Enclosed is a copy of SB 742 which limits_the Act to the 
sale of new gooda but extends its protection to the sale of thoae 
used gooda which are accompanied_by an expresa warranty. Thia 
bill has already pa• aed the senate. · 

The Act does not create warranties that did not prnvi01.1• 1·_. exist, 
but rather provide• -ch1nery for the enforcement of pre-existing 
warranties. Thwi, if the courts have not held that used good• are 
covered by an implied warranty of merchant;ability before this Act, 
they have no reason to do ao now. 

There are no official publication• interpreting the act, but X am 
encloaing an explanation prepared by our offic~. 

Sincerely, 

ALFRED H. SONt; 

AHS/ny 
Enc lo• ttr6• 
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LAW OFFICES OF 

BERKELEY NEIGHBORHOOD LEGAL SERVICES 

ALAN S. KOBNIG 
ATTOIIHEY AT LAW 

Senator Alfred H. Song 
state Capitol 

222P FOURTH STREET 
BBRKELEY, CALlfORNlA 94710 

T~ONE (419) 841-92.74 

21 July 1971 

Sacramente, California 95814 

RE: Song-Beverly consumer Warranty Act 

Dear Senator Song: 

As a legal services attorney specializing in consumer proble~s, 
I commend your sponsorship of remedial legislation in this area, 

I have two q•lestions that have arisen in the contert of a parti­
cular case, and I bPl·.eve they are not answered by the literal terms of the 
Act: 

(1) ooes it E. ,ply to the sale of used goods? 

(2) Is tl.~re an implied war:-!!'.::.ty of merchantabiliq in the sale 
of goods, new or used, by a retailer to a buyer? 

If the answer to the f.irst question is yes, the language of Civil 
Code§ 179l(e) would seem to dictate that the Act applies to a business that 
sells new goods only and to a business that sells new and used goods (pre­
s·umably without distinction as to whether a particular s.alF. is of new or 
used merchandise), but not to a compa.~y dealing only in second-hand items, 

'l'he problem raised by my second question is that there is, as far 
as::: know, no California case or statute. explicitly providing for the exis­
tence of an implied warranty of merchantability in the sale of used goods. 
Civil Code § 1792, of course, does creatE: such a warranty in a sale by a 
manufacture~, but not by a retailer. 

Just to round out the pictur..,, there are two cases holding that 
there is an implied warranty of fitness in t,e sale of us~d goods, 
Lindberg v. Coutches, 334 1?.2d 70l. (1959) (\<Sed airplane) and Drumar Mini!l.S_ 
Co., Ltd. v. - Mo-rrfs°Ravin~ Minin3 ~• 92 P. 2d 424 (1939) (mininq equJ;,t1111;•nt) • 

r. would very much ar,preciate copies of or directions to any 
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• • • ._LAW OFFICES OF 

BERKELEY NEIGHBORHOOD LEGAL SERVICES 

Senator Al.~red II. song 
page 2 

interpretative aids or legislative history as well as your c0111111ents. 
Because these questions relate to a particular case, I am under some, 
although not severe, time pressure. · 

Thank you for your attention to this matter. 

Y°Jl:Jrruly,' 
Alan s. Koe~ 

ASJC/rhu 
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OFFICE OF LEGISLATIVE COUNSEL 
""\ ·' 

STATE 01' C.-\UFORNIA 

) 
/ 

Sacramento, California 

AUG 3 I 1971 
Honorable Carlos J. Moorheaci 
Assembly Chamber 

Consumer Warranties 
(S.B. 742) - i'cl3239 

Dear ttr. Moorhead: 

You have asked several questions reiatin~ to 
changes in the Song-Beverlv C.onsw:.er ~iarranty .:.ct {C,h. 1 
(cO!lE,encing with Sec. 1790), Title l. 7, 1-'t. 4, l)iv. 3, 
Civ. C.) proposed by Senate Bill Ho. 742, as amended in 
Senate June 8, 1971. We shall an&wer these questions 
separately. 

QUESTION NO. 1 

What is the effect on manufacturers, distributors, 
and retail sellers of air condi~ioning units of proposed 
subdivision (c) which S.B. 742, as m:iended, would, if 
enacted, add tr. Section 1731.1 of the Civil Code7 

OPIHION Al'lu A!t\LYSIS HO. 1 

Generally, the Son~-Beverly Consumer Warranty 
Act it,,poses new ~::irrnnty o:,li;:,ations on ii.anui~ct:ircrs, 
distrJbutors and retail sellers of consumer roods nnd 
provides new rights for the buyers of such goods. 

The act defines several terms pertinent to this 
discunnion in Section 1791 of the Civil Code. TI1is section 
providus: 
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• • 
Honorable Carloa J. Moo:rh•d • P• 2 • #18239 

"1791. Aa uaecl 1a this chapter: 

"(a) •conaumer p;• N9ns e!.i°\r m,1 •. ~'"'4£ .... 1 t 1a or e uae pr y or 
personal, family, or bouaebold purpoau. 

"(b) 'Duyer' or •retail buyer• swens 
any individual who bu.ya conawaer goocla frCIID 
.• persoo mgag4Cl 1D the bwiiws of lllll1Nfac­
turlng, distributing, or selling such gooda 
at retail. As U9ed 1ll tbia aubdi,riaion, 
1 peraon1 meama any indi.vidual, permerabip, 
corporation_, aasoc:latioa, or other legal 
entity vhf.ell engages in any such busiaess. 

"(c) 'Manufacturer' mum any individal, 
partnerahip, corporatioa, association, or 
other legal relationahip which u:anufacturea, 
assembles, produeu, or gadl.era coneumer goods. 

"(d) 'Distributor' means any individual, 
partnership, corporation, association, or 
other legal relationship vhf.ch stands between 
the manufacturer &ud the retail aeller 1n 
purchases, conaigmaents. or ccmtracts for 
sale of cooaumer goocla. · 

"(e) 'Retail sellu,• 'seller,' or 
'retailer' means any individual, partnership, 
corporation, asaoc-iat:lon, or other legal re• 
lationship which engagea in the buainua of 
selling new gooda to retail buyers." 
(limpbasia added.) 

The terms "appli a nee" and ''machine" used in the 
definJ.tion of "consumer goods" above have been defined by 
the courts as follows: 

'"The word "appliance" includ .. .very• 
thing applied or used.as a ~1111 to an end.' 
••• 'It ie coaoon knowledge that refriger­
ators, ranges, 1Mshers a dryer and freuer 
are "appliances" ••• 1 They are Ji:enerally 
cons.idered as any household or office utensil, 

000212 

r 

,_ 

00228

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/231



) 
• 

-, 

-~-"-" .. , ... ,_.,, ··- . . -:-; ••,,· ••)' . •.t .• ••·-···: 

• • 
!lJl!t!n'ab!a carlo• j. ~oorhead • p. 3 - #18239 

aial,Arabaa• W"-~ ar -cbin11 Chat 111:ilis•• 
a ;:owor •upply, eapeclall7 electru c:urnnc:. •• 
• fteUIJIII elell...,., a refrig .. tor. a toaster, 
an air-conditioner. • •• " {~'• . ~ Aff ltm Centi, 1D.c.0 •• , · Co. 
(6S!.) t F S'i:""ld 19 , at -

''The tum 'machine' includes .,ary 1118Chan• 
ic:al dnic:e or combiaatian of mechanical povora 
and daricu to perform amae funeti.on and produce 
a certain effect or result. • • • (~ et !! 
v. l5den, 14 L. ed. 683, at 690) ••• 

We think that tba tezm .,appliaace" and ''macbine1 " 

as so deft.lYICl• are mare than 'broad .,..,ch to ineltada air 
conditioning eqldpaent which bu the· CMractoriaticil of 
an appliance or machine. Thus, to the atmt certain typea 
of auch equi,-nt would be within such ufiaition of 
appliance or Dl&Cbln.~ aod are ws-4 prilllari.2.!:! paraooal, 
faud.ly • or houaehold purpDII .. • tba .. 1.. f would 
came·within the tuma of t:ha act. 

However, q11ution8 as to the applicability of 
the act could be raised with rupect to 1111 installation 
of such equipment which ia ao hultalled aa to becor:ne a 
part of r .. 1 property. 

By it• t:ema the definition of consumer goods 
is broad anoagh to include appliances, -cbinu or like 
products wbet&er or not affixed to real property. 

Alao, llhile the term "coneui:tft' goods" bas been 
defJ.ued 1n other areas of California law to include thing• 
which are to be affixed to r•l property (see sec. 1761 0 
Civ. c.1 ad~ by Ch. 1sso. Stata. 1970, and seca. 9105 
and 910!i, com. C.) • no indication is giV'lm in subdivision 
(a) of Section 1791 of the act:1, quoted above, that such 
items &Te to be excluded from consun1er g.oods." 
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[r Y( t~ : r' lUJ \!:c:J 
Honm:a.bl• CarlCN J. Moorbud • P• 4 • fl.5239 

For tbe ru.ana Ht forth bela. ,.. think t:be 
aet is clearly rwdlal 1D. ci.z~tft' 1D. ~t: it providea 
new protection to ccxmaen ill the field of wff'&11t1ea. 

· c__..11,. spMk:1:ng, t:hll act: nlat:u co .xranti• 
in tranaactiOIW 1.nvol'riq t:be a&le of cou...,. goodll. The 
wnaot1.. c.oweced by the act ue (1) a implied wrraney . 
of merchantability lmpo•ed aa aanufaet:uren of coas~ t::1•• (2) an iapliu wu-raat:J' of fimea• imposed on manu• 

turus of •uch goods, (3) - implied ...rraaty of fitnu• 
impo•ed Oil distributors or retail ilell•r• of •uch 6ood• in · 
lieu of t:be implied ,.mnty of fit:DU• tmpos-i oa manufacturers, 
and (4) an expr .. • warranty uade 'by manufacturers* of cooaumer 
good•• 

Under the act a sale or caaaigrm-at of couUIIIC' 
goods by a manufacturer i • c:acc(!lllp8Died by &1l implied warranty 
of f.lhlrcbant:abi.lity (sH aubd. (a), Sec. 1791.1 and see. 
1792 Cf.v. c.) aud, where applicab'J.e, by an implied 11arranty 
of f1tnua (a .. aubd. (b), sec. 1791.1. and sec. 1792.1). 
Al•ol a ule or consiglYllCJt: of such goods by a retailer 
or d et:ributor may involve an impliecl warrant)' of fitness 
wb1.ch i • in lieu of such wrranty of the mamifacturer 
(Sec. 1792.2). Such -rrantie• may 'be -1vec1 only in the 
manner provided for in the act (see Secs. 1792.3, 1792.4a 
and 1792.S, c1v. c.). 

* Also ccwued are ..•. L-ranties tl'l&de bv distributors 
e.nd retail sellers. · 
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Honar;,;hle carlOtJ J. 1".oorhead - p. 5 - #187. 39 ' 

Unli.U illlpl.1-cl wn:anu .. uillim •mdor pro-
ri91- of the i".c coe.lal Code <•- ••S•, Seca. 2314 and 
2315, c.c.c.) 11bich _,. be woclified 1,y aa a,r .. • 'Nn'd.l:J 
cs .. sec. 2311. u.c.c.) ad lldch 11&7 i,. diaplaeed '-Y 
incOD81aUllt expreaa w.rraney P¥'*• .UlCIDII (au Sec. 2317 1 u .c .c. >, implied wrrand.• prwicW for 1a the song­
Beverly Cons~ Warrmat:y Act •Y not: be li111ted in 
application or '3Dd1fied by utpE••• -a:ran~i• (sec. 1793, 
c1v. c.). 

Wi~ respect: to~• ,arrantlu (a .. Sec. 
1791.2, Civ. C.l, th= ect .... _ ... variCNS duties an 
manufacturers 1118tribut:ora, and retail sellers. Uncla' 
Section 1793.i of the Soag•kNrly Conaumer Warrllllt:y Act. 
11- menu:factur• of cODSWNr poda sold in t:bh ac:at:• for 
11hich en ccprea• 'IIIIIJ:nltty al.ate must either •inf:atn or 
cause to be •f.lltaiMcl ill tlala state service and repair 
facilitiu t:o honor tbe 1Mfl'8Dt:y t:-- or •!m1aura• retail 
sellers of auch goods to 1lbom the IN,-r •Y look for ._...tee 
and repair, repl&cea,ent, or re:lmhura__.t according t:o tbe 
warranty teriaa wen the lN!Dl•&cturer does not: maf.llt&f.n 
service and repair facilitiu in t:hia scat:• for doing the 
warranty work <•- Secs. 1793.3 and 1793.5, Civ. c.). 
Whether the buyer loolca to tbe rnanu&cturer or a retail 
19eller for suvice and repair, replacu ant, or relmbur••· 
ruent: UDdar tbe .aq>Tus Wl!ffanty, the act raqllir .. the 
buyer to retllftl the goods to the tD&nufacturar or the 
retail sell£, as the case may be (Secs. 1793.2 and 1793.3, 
Civ. C.). . 

'l'ba act provides that a buyer of conaU111er good.a 
may, among other. things, enforce hi• right to service and 
repair, replacement, or reimburs-1.t under exro••· warranties, 
1n a triple damage action :Jr a ff'illful viol.at on of the 
act (Sec. 1794, Civ. c.). . 

Aa stated ahcwe, the act requires a buyer to 
retuni the goods to the manufact:n-eT or a reca·11 seller 
a1 a condition to the buyer'• Tight of •ervice and repair• 
replac~t ctr reimbursement 1lllder an 91Ritff warranty 
(see secs. 1793.2 and 1793.3, Clv. c.). 
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~ (0) rP ~1 . - ... ... 

l!o:!!Ora!:le Carl" J. iiOw'i es .. - p. 6 - #18239 

It COllld ba coata.ted that tb1s ~-sz:ent 
lndicat:a lqialact.v. lnt•t t:o limlt the act: t:o &-ooda 
wld.ch call N l"IE lfiill .tr- a boaasbc>J4 aDCl •=:;:rd co tM 
..aafact:urer o,: ntail aallc for Wl:'ftllty • Hcdt::w, 
t:ba act CDN not retUift a J111111;.!actanr to ll1llke Jlf":f 
warnntie•• Also the act pand.u the wia of • • 
conuact_. In a&lition to or la 1:lw of a:pn11a wrratiu 
(Sc. 1194.4. Civ. c.). 'J:hu8 tha rtlll!lrameat for ~urn 
of tba gooda doe• not limit the application of the act t:o 
.wable coas\Der gooda. 

· Alao. •• pointed out a~_. the act cleale aot 
only with fi!rul llaffllQtiu ht vi~ ~ wrnntiea 
as -11.n • aothing in the act .,.._ .. 1111Nld affect 
the application of die•• 1mp11ecl wnanty p.wS..lau to 
goods that cannot ba re• mil from real pr:vputy. 

In vt. of the Tanedial ~tm: of the act, 
we think that: a court, la appl~ the rule of 11benl 
construcuae. would not l:lmit tha scope of the act by 
confinin& the ddlaition of "couumer gooda" to onl7 tholle 
gooc'l9 wblch r-in mcmlble dur.lDS the period of -rranty 
coverage (i.e., goods not a part of ml propwty). but1 __ 
rather, vo11ld give full effect to the polic¥ of protectUll\'. 
consumen by a_pp1Y?£ die act to goou. 11bich are othewise 
within the aefim.tion, wlc:bout regard to the factor of 
mobility during the wrranty period. 

Tbwl, we thiDk the act at iruent appliee to 
manufacturers, diatributora and reu l sellers of air 
conditioning units, llbether or not such appllaocu or 
ma,.eb1ne• become a part of real property ~ the period 
of ,a:rranty covaraga. 

· s.a. 742. a• CHDdad, among other thinGa proposes 
to add the following section to the SOlli,-BCNerly Conaumar 
Warranty Act: 

"1795.l. No requir--,.t of thia chapter 
aball apply to any equipment or any part 
thereoC 11hlch is a componal)t .. of a ayatau 
daa:lgne4 to hMt, cool, or otherwi• e con• 
dit:ion air where a<Jeh • a7atam shall bec:01118 
a fixad part of a sa:ucture • ., (Civ. c.) 

• This could prOYide for warranty servicer. at the r•i~ence 
of the purcbaaer. 
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"1791.1. *** 
· "(c) The duratl• of the laplied 1IIU'rallty 

of merchantability aacJ 'llbera preaat tba 
· implied wananty of fit:uss shall be co­
extansiva in duration with • exp,:•• 1Mtzanty 
'Which aecempauiu the coasm,u good or pro­
duct:. prwidecl the duratian of the u;pnas 
-rraty ia reasonable; but: in no -.at shall 
such implied 11Uranty ~ a durat:f.on .of .less 
than 60 dap nor ID01:e than one :,war following 
the aale <>f uev cons1mier goads to a retail 
buyer. WIier• no durat:ioll for an uprua 
-rranty ia stated with nsp«t t:o coneumer 
goods, or parts thereof, the duration of 
tbe implied -rrant:y shall be the ll!!tX:lmum. 
period prescribed abave. 

* * ... (C:iv. c.) 

Tha Song-Beverly Consumer Warnnty Act is at 
present silent u to the duration of the .implied -uarranti•• 
of merchantability aad fitnus ariain& under the act. 
The addition of subdivision (c) to Seotlon 1791.1 of the 
Civil Code would estabU.ah specific limitationa on the 
duration of such implf.-1 -rrant-1•• 
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• • • .. 
H,-m,,rabu Carloa .J. 11oor• eetl • p. 8 - fll!2.39 

QUE§TICa 110. 2 
Wbat :ls the effect• sn:1hcwrera, d:lstr!bu~ 

and retail •ellers of air condltim1ng unit• of pr,r-ed 
eubdivuion (b) wb:leh !:i.B. 7~. as ·-:ti 11DUld; 
enacted• add to Section 1793.1 of the ct Codet 

OPiltlml ANO AllilYSIS JIO. 2 
s.a. 742 ... amended. pftJPOIIU to add a sub­

divislon (b) to Sect:lon 1793.1 of the Ci,11 Code as follows: 

"1793.1. *** 
"(b) F.ve-ry manufactarer, diatri'butor, 

or retailer maJd.ni express ~tf.u aad 1lbo 
elect• to maintain service and repair facilitiu 
within this state pursuant to the pi;owiaiooa· 
of this chapter shall: 

"(l) At the time of sale, provida the 
buyer with the 'h8llle and address of each such 
eerrice and repair facility within this state; 
or 

"(2) At the t:lme of sale, prOV'lde the 
buyer with the name and addru• and telephone 
number of the service and repair facility 
central d:lractory within this state. It shall 
be t!\11 du.i.-y of the central diractory to provide, 
Upol\ inqui-ry, the name and address of the 
authorized •ervice and· repair facility near .. t 
the buyer; or 
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RGMrablo Carlo• J. Mwz'-.J - P• 9 • 118239 

"(3) Maintain at t:ha F•:!• .. of retail 
Nllere of tbe ~'!t.;~..r•• 11oasumer goods a 
eurrmt lutiag of eucl. -a:nint:or•• aadioriaod 
aervtce and r-i,a1r faeillt:t.a. or retail 
•ellera to wlm the c~ goods are to be 
returnecl for service and y,epair • 'llbichlwer ·la 
appltcabl•1. within t:h1a state. It ehllll be 
the duty oz: nary re~l eeller provided with 
•uch • li•tiag to p,:ovtde. on mqulry tba name• addrus • and tol•pf:: w 1 nm b ET ol tbe 
nearut authorised aervlea mad repair facility, 
or tba retail ••ller to wlllam the c01\a1DU' eood• 
are to be returaed for .nvt .. e and rapair. 
whichever le applteal,le." . 

Ae -• the caee in t:ha diacuasioa non the 
in;pact of thi• propoeed l.aaaua&tl VOllld• becauae o! propoaed 
Section 1795.l of the Ci'ril~coa. 11bich vowd alao be 
added by S.B. 742• •• Ui81lded• fall :17 apon ll&llUfacturere, 
diattibutora and retail ••11_.. of a canditionlng 
equipment and any part thereof' 11hich daea not become a 
fixed part of a etructure and 11hich odwrvlii' ccxaee 
within the prCJYiaiona of the Soag-Bevu-17 ConelllDl!r Wan-anty 
Act. 

Accordingly, we think the effect of proposed 
subdivision (b) of Section 1793.1 of the Civil Code 
would be to reqllire auch per•- making exprua -.rranti•• 
on such equipmait who elect·to -intain auvice and 
repair ~111t1•• in California ~ furnish and Jllll!ntain 
the lnfcmatl.on set forth in paragrapha (l), (2) and (3) 
of the eubdt'ri.aion quoted abcwe. 

QUESTION NO. 3 

What is the effect on :manufacturer•, wholesale 
and retail sellers of air conditioning 1JDits of proposed 
aubdiviaion (c) which s.B. 742 1 •• amended! would 1 if 
enacted, add to Section 1793.l of the Civi Code? 
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OPDIION All> t'!fIJSIS llO. 3 

s.a. 742. •• :am:tc. 1101dAl, if euc1:8d, 
apead S~ti011 1793.3 of the Ci.tl C ... u folla..: 

"1793.3. If the manufaccurar -ilba ~ 
coas.aer &oocla !!ht in t:bS• •YU for_.,., llhleli1-Ji!?a 

-

c~ _bU iiiiuan exp&"Ua wanaaRii ff clou not piovlC(e silnice and npalr 
.. within thu state punuant: t:o sub• 

di.taiG11 (a) of Section 1793.2 • the buyer 
of smch manufaccunr'a nonc~pp ~ 
iiiiiy !oilow die course of acfoirpnacrl6icl f.n 
either aubdiri.aioa. (a) or (b), belolr, as 
follows: 

"(a) Return the_._.,,,.~"! 
coaa~ 3ooda to the retail ••l~ · 
for z.plac-.mt, or for Mfff.e• or repair in 
accordance vlt:h the tftlll9 a1ld coa4itiona of 
the express wrranty. Such raplac..-at:. aervic,, 
or repair •ball be at t:ba opt:iOII of Cha retail 
seller. If tba recall •all.er 1a Wlllble t:o 
replace the 41aheehe an .. h nl1l --.haaealtle 
1e5an~:lnf goods or ts unable to .,,_. 
~se4e er r-.,air ef the gooda la aeenuaee 
wf.t!k oe , .......... ,aua • ., -. ....... ~ 

· .!2 .e, l2 effect caaformitY with •Hlicabla Eff!s -,:rantj~ ilie aiicli"iit:a aeiier a reimb\lr•• buyer'"lii aa &lDOIJllt equal 
to the purchase price paid by the buyer, 
lus that amount directly attributable to use 
by the buyer prior to discovery of the utee, 
nonconformity. 

"(b) Return the •u-•we aniele 
naaconfoEmietztonslllll8r good to Gt)' recall 
sailer, wit: thls state, of like goods of 
tha ~ manufact;urer for replacement,.,:,r for 
afl"rice or repair la aee1TN11•• nth ehe eenia 
-• --•l•hll• el •he upir-• ,-an,an,:y. !.•eh •aplae••• Replacement, service. or repair 
shall be at the option of tbe retail seller. 
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• • 
Honot',;ble Ca~lo11 j. Moorlwad - .-.. ll - #13239 

"jsl . In the e,et • byz;er ie umble to 
reton nonconG'riiins sooif• to i:hereuiier"'autt 
t::a i:-•~•oftt of •in 8~ -ve!gli£,9ci =::Sod or-­
i'ttsL&iient1 or"iiiiiithoc ot 1lUtall'itlon1 ,,rlMlture 
of t!M noncoii!or.n!Ey1 t5"c 6u7er •iiaii 'f- notice 
of t1w nonconform!t:t_ t.2, t:hi ptalier. ~ 
ricelpt o.f eucb aatlee ct pogconfonnil:Y"""""ffie re• 
tailer alii'lr.i't it• 09ttoo1 •ervlce or m'a!r 
die e~• at tlie Suur s re•t.dince 1 or ptck !!l?. 
'Etii" s@• forurvlce s, repair or 'irrapp:e ror 
tri'll• P?i,Ciag tlii .&;as to it• placi' of 6wdnesi'. 
Co•t:• .. ~ trttniportin.t tbe good• slia1r11,e at !h!, 
retailer • ppenH.TMretalier afui1i· bi en­
tb:iea to reco.-r ell such coats ol tranapoitation EFOII £6e mitii•@urer puri'uanf to-Wection7.l91.S. 
~ sf tr•~n• n:imt noncoaforiiirrut goods after 
t!ilive· to · £!U7'1ir lllltil return of tiie 
'-=o~r.•:=:1:~o t&i U'(•rf wliea !mm[rea-,;;-a rei:.«iler1 
• a ie recovera6 e from the ma.iiulac'ture:r: ~­
suant io Sect13tl 17§.33:""' Vn'tten notice ct.. non• 
co11foriifty to tbe retal1•£ sbeii con•titute return 
of t.hi goodsfor t.be purpo••· of sub3lvls!on •e I - ... ~ ---- - -~ an\;, n -

froposed subdivision (c), smong other things. 
e~pressly recognizes that there may be eitu~tions covered 
by tile Song-Beverly Consum.r Warr~nty Act in ~hiah tha 
buyer iz unable to retein defective goods because of the 
method by which the goods were stenched or instelled. 
Thus, this subrlivision would, in nbsence cf other provi­
sions, apply to goot!s such na 4!i:r: conc!itioni.ag equipment 
which become~ n fixed p~rt of the structure. But, AB we 
ha11e seen ebovl', S.B. 71<-2 as emended, Blao proposes the 
a<l<liti.on of Section 1795. i to the Civil Code which excludes 
such equipment ,,s well ns pal:'ts thereof from the provisions 
of the ect. 

The propose<l sul:di".'ision thue would not imply 
to " n,,..oufacturer, distributor, or rets:1.1 9eller .o( af r 
con<lit:!.on!ng equipnient or ,~ny fHll:'t thereof "1h:1ch ii, " 
cor.,ponent of Nl nir conditionin.c;. 1<ysten- which oecomee " 
fi,ri,d part of a structure. 
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HOllOS:•ble (.arlos J. Moorhead• p. 12 - #18239 

Accordiagly, w tb1nk pzopo1ecl aubdi'risian (c) 
of Sectioa 1793.3 of the Ctril Code wauld vttb napect 
to other typea of air caadJ.tloaing ~mt !mp,•• 
upon ll!Allufacblrera and ucailen of equlJal!llt 
vario-.,1.s duttea ralat:ing to the "'turn of noaconfarmi.118 
goods. 

OUESTIOII Nil. 4 
What 1• the effect an lllflD'•f•ct.11rer• • wboleMler• 

aad retaJ.1 sellers of air coad1t:1onblg UD!ta of propond 
subdivision (a) ••deb S.B. 7421, u I v::'lecl.1 would, if 
enacted, add to Seed.on 1794 os: t:he Ciril t.odef 

OPilllmil ARD N!t,JISD RO. 4 

S.B. 742! aa ,,.._ded 6 pZOpolt• the followiDg 
amendments to Sects.on 1794 of tba Clril Coda; . 

_ "1794. AD.'f buyer of cone\aler aood• inJ11red !Zt ! vtllful violatioa of the prwtsioas of 
chapter 11111y bring an aet:ian for the 

recOYery of damagesw ., .. W""l _,. 1te _.., .. 
In tl"lurile •--- tau-••••• 1l1ll6idl 91le ••--~ 
..._.. an ••• .. ••• <pl .. 1PM•-"• aeeeney . 
.... T.a.S 

"(al judw,pt SL" atltared for tJ?r ... 
times 5 amount at :I.die acpsai ?""'!:ses 
~ ··-••ed. ~ :<:> reasonable attorney fees ma-r 1!! 
awarg" 

t~e think that proposed subdivision (a) is 
merel:r a rutructured version of the first part of the 
second sentance of Section 1794 and thl.19 does not niake 
aay substantive change in the Song•:SelrU'ly Consumer Warranty 
Act as that act applie11 co manufacturera, distributors, 
and retail sellers of air conditioning equipment. 
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' . . • • 
gpqrp Ng. s 

What ta the •ffeot • Mfflffeet-aann • dlattibld:on 
and recaJ.l ••llttra of air .....,, .. 1cw1na eta1r;:t of 
propoa..d S~tiG& 1195.1 of the rtvtl C.. .It S.Jl. 742. 
u emended, -1d0 if -.cted0 ac2d t:o die Soag•BIWC'ly 
Con.\W wax.aaty Act? 

OPINI<»f ARD >WAtlSIS l«> • .5 
Aa 1ad:l.c&ted aboft :In Op:l.n1oa ud Aaal~la 

No. 11 lt u «. optnfoa tlwt pzupo41..4 Sectf.cc 1,9.S.l 
of the Ci<ri.l Code Wllld VF ft fraa t:he proriaiona of the 
Soog-Bnwly Cwuaer Wunnty Act air c:oodtt:l•dng 
equipqmt or --, pllft dlenc>C 111dch 1s a -t NjWAlllll!lt of 
an air cOIMJit:Coidng 11yataa preNDtl:, covved b,- the act 
where auch a 1yatai bee•• -. ftx-!ld pa1:'t of • • 1:1:'ucblre. 

JTS:db 

Vary truly :JOUN, 

George R. Murphy 
Legialative Counsel 

By 
Jo1m T. S t11debaku 
Deputy Lagialative Counsel 

Tvo copiea to Honorable Alfred H. song., 
pursuant to Joint Rule 34. 
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ASSEMBLY COMMITTEE ON JUDICIARY 
CHARLES WARREN, C'HAIRMP: 

SB 742 

• 

• 

• 

SB 74~: (Song) (analysis written on the basis of amendments to be 
pres-ented at hearing.) 

consumer warranties - revises various provisions of Consumer Warranty 
Act of 1970. (Song-Beverly Consumer Warranty Act) 

Existing law defines conswner goods as being any motor vehicle, 
machine, appliance or like product used or bought for use primarily 
for personal, family, or household purposes. 

SB 742 defines consumer goods to mean any new mobile home or 
part thereof as well as any new goods or products, except textiles 
and products intended for conswnption by individuals, the retail 
sale of which is accompanied by express warranty where such good 
is used or bought for use primarily for personal, family, or house­
hold purposes. 

"Soft goods" and "consumables" · (textiles, etc.) are exempted 
from the definition of consumer goods. However, if such sale is 
accompanied by an expressed warranty and they do not conform to 
such warranty, the buyer may return the goods within 30 days of 
purchase, or the period specified ix. the warranty, whichever is 
greater, for replacement or reimbursement of the purchase price • 

Existing law partially defines implied warranty "to be free 
from defects of material and workmanship". SB 742 eliminates the 
requirement that goods "be free from defects of materials or work­
manship" from the definition of implied warranty of merchant 
ability. Section 1 of the bill is being amended so that one 
relying on implied warranty may rely on present revisions of 
Uniform Commercial Code for protection if not covered by this 
bill. 

Section 3 of the bill is being amended to limit the remedies 
for breach of implied warranties to those provided in the Commercial 
Code. Permits the award of reasonable attorneys' fees in such 
action. The bill prohibits the award for treble damages where 
judgment is based only upon breach of implied warranties. 

SB 742 exempts equipment and parts thereof of a system designed 
to heat, cool, or otherwise condition air when the system becomes 
a part of the fixed structure. 

SB 742 exempts consumer goods that are defective or fail to 
conform to expressed warranties where the defect or non-conformiti"s 
is caus"d by negligent installation .or the qoods by persons other 
than the manufacturer or his represent.ativo . 
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l'he bill provides a person making expressed warranties to 
maintain service and repair facilities in the state to carry out 
the terms of the warranty to the goods failing to conform. It 
eliminates the responsibility of retailers of like goods of the 
same manufacturer to give effect to warranties accanpanying the 
sale of used goods. 

SB 742 spells out the obligations of mai.!ufacturer and retailers 
with respect to allocation of cost incurred in transporting, 
servicing, or repairing non-conforming goods. 
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A~IENDED IN MiSEMBLY SF.J>Tg)IBER 30; 1971 

AMENDED IN SENATE ,JUNE 8, 1071 

SENATE BILL No. 742 

Introduced by Senator Song 

Mnreh 29, 1971 

REFERRED TO, COM?otITTE0' ON JUDICIARY 

An act to amc11cl Srctions 1791, 179;1.1, 1792, 1·792.1, 179!1,:J, 
1792.4, 1792.5, 17.9.1, 17.?3.1, 1793.2, 1793.3, 1793.1, 1793.5, 
1791, 17.()1.2, 17.'J-J .. 'I, ancl 179-J.4 of, and to acl<l ,gcclio11s 
1790.-1, 1793.35, ~le; mu! 1795.5 to, the Gi11il Code, rolal­
ina to co11sun1cr wm-,.rmt·ics. 

f,F,(;JXLA'l'IVJi! COU);~J•!L'S DTGRST 

SB 742, ns nmr.ndr.d, Hong (,Tuel). Consumei· warrnntics . 
.AmL~nclx, ,1dds various ~r.i:s., Civ.C. 
Rt.wisex vnriom; provisions oi Hong-Beverly. Consumcl' V-tarranty Act. 
Operative on ,January i, JD72. 
Vote-1\Iajority; Appropriation-No; Fiscal Committcr-No. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
ll 
.12 
1:l 
14 
]5 
16 
17 
18 
19 

Tim people of the Slate of Califol'nia clo enact as follow<: 

Sr-:cTWN 1. Section 1790.4 is atlrlcd to ihc Civil Code, to 
rt~ad ': 

1790.4. Th,, remedies provirlcd by this chnptcr a1·e cum­
. mulntiv~ ,md ~hall not bri construed ns rt•stricti11g any remedy 

that weHltl olhe,wise ~e tt'fflilttltte la 1t i,•••·" eHli!i;,fl la ¥t~e1' 
tttttll:'t' •Hte fH'fl.YtHitn-H-t ;:,$. -Hti!i ~flttt'teti i.11 otherwise available. 

SEC. 2. Section 1791 of the Civil Cede i8 urnen<lcd to read: 
1791. As used in this chapter: 
(a} 11 Consnnu•r goods" mrans nny nrw mohi1,~J10m<-; motor 

vchich~, m:H!hinr., nppli:mre, like produc:t, or pr~rt thereof 
that is t1sccl or bought fol' ur-;c prim11rily for pcrs,Jual, fmnilJ't 
or l1ousrhnltl purpn!;t'S. 11 Cousu111t:"r goods'' nix<, mrnns any 
llf'W good or produ<:t, cxec:pt for soft g-()ods und consumable!., 
thr rrt:iil snlr of which is nccompa11ie!d by an r.xprt:'ss wnrrnnty 
to thC'! rC'.tail buy('r tlw.r,!nf nnd ~uch prod11ct ls used or bought 
for use, primarily fol· prr!imrnl, family, or housrlv,lil purpo!liP!-i. 
Soft goo<ls an<l t•onsumahles, the retail i,;aJe of whicd1 i~ nccom­
panird by nn expref..s warranty, shall be subj~ct to the provi­
sions of Sec~ion l 7D3.35. 
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(b) "Iluyt'r" or "retail buyer" mcm1s any individual who 
buys commmcr ~oocls from a ··person C'n~ng<"d in the business; 
or ma1nifa~luring, clistribnting, or selling sucl1 goods at retail., 
J.\x us<"<l in this subdivision, "person" ineuns any -indiyidual,. 
parht<'rship, corporation,· nssocintion, or other legal entity 
whieh enµ:ng<'S in any such businC's.i;. . .. 

(c) ''Mannfarturcr" ltlC'ans nny in<lividunl, partnership, ear.._: 
poration, nssocintiern/ or othcl" l('gal rC'lationship which manu,.,1 

fnc-turC's, n~<:.<'mhlt's, or produe<.'s consumer ~oods. 
(cl) "Dh;tributor" nu-nns rmy individual, partnership, cor~· 

poration, Msocintiou, or ·othc1· lc-g-nl relationship which stands·· 
bC'tWC'C'll the mnnufncturcr nnd the retail seller in purchases ·•· 
consig-nnwnts, or contrncts for sale of consumer goods. ' .. ~. 

( P) 11 Rt•htil sc Ber," 11 selll•r, '' or "ret;1ilcl'" nieans any indi .. '.1E::.: 
,·i<lu:11, pnrtn<'r.-:hip, corporntion~nssocia.tion, or other fognl re.-11: 
1:itiunship whh·h C'llµ"ngcs in the business of selling consumer ~'.k 
goods to rC'tail buyc>rs. ··-~, 

(f) "Soft goods" menns any pliable product substnntiall)' ;~> 
compo.'\ecl. of wo:·ei! material, natural or synthetic yarn or '.f· 
fib~l\ h~xt1h\ or snmlar product. •.: ,i 

(g-) "Consm11:1hlrs" menus nny prorlur.t wl1ich is intc.>ndcd · 
for (•on::.nmption by individuals, or use by individuals for' 
purposM of pcr1.on:1) care or in_ tlrn pcrfornrnncc of snviceS ·. . 
ordinarily renderecl within thr. household, nnrl which usnnlly _-_:: 
is t.."lmsmnC'<l or exr,endcd in the course of such consumption = ,. ~·- -8Ec. 3. S~ction 1701.1 of the Civil Code is amended to·''lli' ~. . 

1791.1. As u,;ed in t.his clrnpter, . . '.~. 
(a) 11 Implil·ll warranty of mC'rchnntability" or "implied.~· 

w:1rrm1ty that g-oods att" mt•rchant;1ble" means that the con- M1· _::·.;°'. 

Rnuwr ~oods mc-;'.!t C'nch of the foilowing: ·· .: 
(1) Pass wilhout objeetion in the trude under the contract ~ 

d\"Sl•1·i11tion. . ;. 
(2) Arc fit for t!1e ordinary purposes for which such goods . '. . 

nl'e U:il"d. · · :If 
• (:J) Arr ad,•quatcly contained, pneknged. and lnbelcd. :t 

(-1-) Conform to th(' prm.uiSl':i or affirmations of fact made 1· { 
011 t!h~ containr:- or lnbcl. . .,.·· 

(b) "Implied warranty of fitness" mcnns that when the :a,. 
retnih't', distributor. or mnnufncturrr has rNrnon to know any -&: 
particnlar 11m·11osc for \vhich th~ consum<•r ~oo<ls nre rN1uired; · 
nn,1 im·thc1·1 thut tlw buyN· is r<'lying on th~ skill and judg- .. 
1i1l•nt of th~ srllrr to srl('<!t. r.nd furnish suitable {?OOds, then~~ 
there is an implied wananty tlrnt the goods shnll be fit for · 
.snch purpose. :: 

(e) The dmntion of tlw implied wnrrnnty of merclrnntability, 
mul where present the implied warranty of fitness sl1al1 be co-, 
rxtt•n::.ivc in dm·ntion with an ('Xprrss ,\·nrranty which accom- ... 
paui<'s the cousmuer geed e¥ fJttAft-H-ef gooc1s, provided the dnra-:· 
ti<m of the ~xprt'ss warrnnty is rensonable; but in n6 event~ 
shall such implied warranty linve a duration of less_ than 60 

Cl n (). ----
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days nor more than one yrar following the! sale of new con. 
sum<'r goods to n rrtail buyer. ,v11ere. no clnration for nn cx­
prrs.~ warranty is statl~d "·ith respect · ·J consumer ~oods, or 
part• thereof, the durution of the implied warru11ly shall be 
the maximum p~riocl prescribed above. . 

(d) Any buyer of consumer goods injured by a breneh of the 
implied warranty of mcrr.huntability and where applienblc by 
a breach of the implied warranty of fitness may bring an ne.tion 
for the recovery of damages pursuant to ,the provisions of 
Chapter 6 (commencing with Section 2601) au,! Chapter 7 
(commencing with Sedion 2701) of Division 2 of the Commer­
cial Code, and, in smch action, the provisions of subdivision 
(b) of Section 1794 of this cluwter shull apply. 
· SEC. 4. Section 179:l of the Civil Code is amended to reu.-1: 

1792. UnleSl! disclaimed in the manner prescribed by this 
chnptcr, CV('t'Y sale or consigllmPnt for snle of consumer goo<.lo:; 
thnt arc solcl at retail in this state shall be ,wcomponii,d by 
the manufacturer's implied warranty that the goods are 
merchantable. 

SEc. 5. Section 1792.1 of the Civil Code is amended to 
rend: 

29 

17!J2.l, Ev<'ry sale or consignment for sale of con~unwr 
p;oodi; that are sold at rctnil in this st.ate by n mnt!.nfocturer 
who has reason to know nt tlw timr. or thr. ntail sale t1Hlt the 
goods arc required for a parti,mlar. purpose 8ncl that the 
bny<!r is rr.lyi11g on thP. manuflli.!tm·cr 's skill or ju<i~ment lo 

· sr.ll'l~t or furnish suitable i:;oocls shall br. nccomp:micd by such 
mnnufadurcr's implil'd warranty of fitnMs. 

Sec. 6. Section 1792.2 of the Civil C0<le is amended to 
:m read: 
:n 1792.2. Evc•rr tm1c or consignml"'nt. for ::;ale of commmer 
::\•l ~oods tlrnt are sold at relail in thh; state by a ri•tnilc~r or dis­
aa trihutor who has reason to know nt the timr. of the rctnil sale 
:l-1 that thti goodf; arc required for u particular purpose, and that 
35 the buyer is relying on the rt'tailer'i,i or clistributor's skill or 
3H juclgmC'nt to sC'll'ct or furnic.h suitable goods shall bo nccom• 
:l7 p:micd by such rctnil<!r's or distributor's implied warranty 
38 that the ;::oocls arr. fit for that purpos1:. 
39 S1,c. 6.5. Sc<:tion 1 W2.4 of the Civil Code is amended to 
40 renci, . . , 
41 1792.4. (n) No snlc of goods, governed by the prons1ons ot 
42 this l'haptcr on nn "n." is" or "with all faults" hasi:i, shall 
43 be effective t~ clisc1aim the imp1i<'d warranty of rnerc·.h:rntability 
44 or, whr.re npplicmblc. the implied warranty of fitn~ss, nnlC'.~S 
45 a conspicnom; writing is attached to th_c g~ocls wlrn·h ch.":u:Iy 
46 informs the bnyP.r1 prior to the sale, Ill sunplc and conct~e 
47 lnngnai:c of ca!!l1 of the following: 
48 (1) The goods are being sold on an "as is'! or "with all 
4n faults" basis. 
50 (2) The entire risk as to the quality and performance of 
51 the goods i~ with the buyer. 
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(3) Shonhl the goods prove defective 'following their pnr-.,·: i 'j· 
2 clrni.r, the buyC'.r and not the manufacturer, di8tributor, or. ~=- _ 
:l r('tni}er-nssumes the entire cost of all ucccssnry servicing or:~ ·.-
-1: f<'Pilll". . . . .~. ~-
5 (b) In the event of snle of consumer goods by means of a Jtt· 
6 mail ordC'r cntnlog, the catalog offoring such goods shall con .. -,/. 
7 tnin the r(_)quircd writing ns to each it~m so offered iri. lieu of t_·. 
8 . the r\~quirl"'ment of_ notificution prior ~o _the sale: ~1. 

1 

9 SEC. 6.5. Sect.on 1792.5 of the Cu,,l Coclc ,s amendccl lo ,;:t-
10 rcacl: . · :j\ j:-
11 1792.5. Every snlc of ee""""""' goods that arc governed by ,!;.· ·•· 
12 Ilic pro,,{.,ions of this chapter, on an "as is" or "with nil ''J 
l:l faults" basis, made in l'Omplinncc with the provisions of this < 
14 clmptcr, shall constitute a wniv.,.,- by 1110 buyer of the implied ;.:;_, 
15 wnn:mty of merchnn1ability nnd}. where applicable, of the im. "i~~ 
Hi plied wnrrnnty of fitness. 1' .. 
17 SEc. 7. Section 1793 of the Ci oil Code is amended to rend: 't· · 
18 · 1703. NMhiug in this chapter shull affect the right of the 1 
l!l mnnufiH~turer, distributor, or rctail~r to make cxprC'ss war- ·it; 
:!O rnntit:'~ with rl!spcct to consnmrr goods, However, a mnnufac- J; 
:!1 turl!r, distributor, or r('tailt1r nrnking express warrnnties may ) 
:!:.? not. .limit, niodify, or disclaim the impli('d warranties guaran-- 1. · 
:!:"J teed _by t_his c_haptcr to the s=ilc of ccmsmnC'r goods.. -~ 
~~ SEc. ,'8. .' Section 1793.1 of the Civil Code is amended to .:JI. 
•):". 
-u rC~Ild i · :·:·. . ~· 

.liD:f1. (a) EY0ry m:mufacturrr, distributor, or retailer£> 
nrn_king_ exprt•ss w:1rrnnt.ics with rC'spect to consumer goods -f:. 

~S shall folly set forth such warranties in readily understood ·j,· 
2~ langurif{e and clearly identify the party making such express ~; 
30 warrantit•s. J­
:n (b) En~ry manufncturrr, distributor, or retaih.•r mnking ~.­
:1:? ~'xpi·c·~s warranties nncl who <'lC'ds to maintain sen·icc and ·I. 
:ti rC'pnir facilitirs within this state pursuant to the proyisions of ._i 
:14 .this dmpt,•r shall: . ,,, · 
;l5 (1) At the time of snle, provide the buyer with the nnmo . 
:rn a~1.cl addre~s of eneh such service nnd repair facility ·wit~in ," -: 
:~7 tins state; or . . . ~ · 
:1S · (:2) At the tune of sale, prov1dl1 the bnyn with the nnme and .J 
:rn :1d(lrL•ss nnd teh•phonl' munbrr of the st•rvicc aud repair facility f. 
40 crntl':\l dirt>eiory within this state. It shall be the duty of the1·; 
41 Cl•ntr:11 dirC~itory to provide>, upon inquiry, the name ancl nd- .· ·. 
4:! t!rl'ss of the nu!horized sC'rvice and repair facility nearest th~ .·· 
4:l buwr · or · •. 
-!.4 . (3) 

1

).fointain at the prrmis<'s of retail sellers of the ,varrnn~· • 
-15 tor's (•.onsnmer gOolls a tnrreut listing of sn<.'h warrantor's au--: 

:!(i 
27 

-!ti thorizcd scrYicc and rep1tir focilitics, or retail sl•llc-rs to whom f 
-l7 tlrn Nmsnmcr g,:)Ods nrc to be returned for service nnd repair, '.lE_ 

48 . whicltewr is npplicnble, ,yithin _this state. ~t _shall be th~ duty:!: 
-1:0 of 1.!Very ?"Ctail i:.l!llcr pro,·1ded w1th snl'11 a hstmg to pro.v1de, on.I,{ 
60 inquiry, the n:une, addr('SS, and te!ephone number of the near•. 
51 est authorized service and repair facility, or the retail seller to ' 

.J .J .I -' 

-5-

1 · whom the consumer goods are to be returned for service and 
2 repair, whicl1ever is applicable: 
3 SEC, 9. Section 1793.2 of the· Civil Code is amend ,d to 
4 read: ' 
5 1793.2.- (a) Every manufacturer of consumer gooda sold 

· G in this state and for which the manufacturer has made an 
· 7 express warranty shall: 

8 (1) Maintain or cause to be maintained In this state suffi-
. 9 · cicnt service and repair facilities to carry out the terms of 
10 sµch warranties; or 
11. (2) Be subject to the provisions of Scc,t.ion 1793.5. 
12 (b) \Vhcre such service and rrpair facilities are mnintained 
13 . in this state nnd s.ervice or repair of the goods is necessary 
14 because they do not confonn with the applicable express war-
15 ranties, service and repair shall be commenced within n rea::mn-
16' abfo time by the manufacturer or iti; rcpr<'scntntive in this 
17. state. Un1c~s the buyer agrees in writing to the contrary, the 
18 :;toads mnst be serviced or rcpnil'ccl so as to conform to the 
·19 applicable warranties within 30 days. Delay caused by condi-
20 lions beyond the control of the manufacturer or his represent-
21 ntivrs ~hall srrve to extend this 30-day reqniremcnt. ,vhcrc 
22 Rlt<ih drlay arises1 conforming gooclr.c shall be tendered ns soon 
2:3 as possible following termination of the condition giving rise 
24 to the delay. 
25 (e) It shall be the duty of the buyer to deliver none.onform­
:W in~ goods to the manufacturer's servfoe and repair fucility 
27 within tllis state, unless, dnc to reasons of size nnd ",\'Cif:!ht, or 
28 mctl,od of attnc,hmcnt, or method of. installation, or nature of 
2~ the nonconformity, such delivery cannot reasonably be accom~ 
30 plishcd. Should the buyer be unable to effect return of noneon­
Hl formi11~ goods for any of the nho,•e reason:;;, he shnll notify the• 
:ti manufncturcr or its nearest srrvice and rcpnir facility within 
aa the state. ,vritt<'n notice of nonconformity to the numuf11c­
!14 tltrrr or its service and rrpair f;ici!ity shall c<mstitutc rc:rnrn 
35 pf the goods for purposes of this section. Upon receipt of 
36 such notice of nonconformity the ma11nfnctnrcr shall, at its 
37 option, service or repair the goods at the bnyer's re:-.idencc, or 
38 pick up the goods for servicl" and repair, or arr:mg-e for trans-
39 portin~ the goods to its service and rcpnir facility. All cos~'i 
40 of trmrnporting the goods whrn, pursunnt to the ahov'!1 a buyer 
41 is unable to effect return shall be at the manufacturer's ex-
42 pP.nse. Costs of transpc,rting nonconforming g-oo<ls after de-
4:l livery to the service and repair facility until return of the 
44 "oods t.o• the buyer shall be at the manufacturer's expense. 
45 ° (d) Should the manufacturer or its representative in this 
46 stntc be unable to service or repair the goods to conform to 
47 . the applil'ablc exprC'S."i warrnnt.fos, the manufacturer shall 
48 either replace the goods or reimburse the buyer in an amount 
49 equal to the purcliase price paid by the buyer, less that amount 
50 ,. directly attributable to use by the buyer prior to the discovery 
51 of the 11onconformity. 
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r<:~,\'~· 10. Section 1793.3 of the Civil Code is ame1'.dcd. ~ 
179:p. I~ the manufacturer of consumer goods sold in th/r 

state .tor which the_ manuf:.~cturcr hns made nu cxprrss war:,: 
rnnty docs not provide service and repair facilities· within th.-::_ 
state pursuant to subdivision (a) of Section 1793 o the b ~ 
of s1i•I • f t . , f . ·-• uyer. • c 1 mt11m nc mer s noncon ormmg goods may follow ti., 
course of ,action prescribed in either subdivision (a) or (bi)e· 
below, ns follows: ,-~~-

(:\) R,,turn the nonconforming consumer goods to ttt, 
rf't_'ul. srllcr thereof for l'cplncement, or for· service or re~·;:·· 
pa~~ m_ n~cordauce with the terms and conditions of the ex~· 
pru;s "1111:_anty. Suc:h rcplacc1ucnt, service, or repair shall be' 
at the option of the retail seller. If the retail seller is unable · 
to replace the nonconforming ~ods or is uunble to service or· 
re~~~r ~he ~~?!ls so as to c~cet conformity with applicable ex.;_· 
prl88 ,,nrr,n.~1rs, such rr.hul srllrr shall reimburse the buye ·· 
m :u~. :1~1mm.t cqunl to the purchase price pnid by· the buyerr · · 
lrss t,rnt muuuut dir<'ctly nttribu.t·1blc to use by tlic b · ' 

\ 
'· 

t 1·- . f 
1 

. ' uyer pr1or.-
o < 1:-;co,c·ry· o t 1c nonconfo:-n11ty. · i,: 

(b) n~-.tt~rn t~1C nonconforming consumer "ood to any retn'i' 
~Clll'l\ ,~·1thm tins state, oi like good~ of the s~mc mnnufncture

1

r·: 
for rrp1_ncC'mrnt. or for servi('.l~ or repair. Rr.placcm('nt service·\ 
or ft'lpmr !:iha!l br. nt the option of the retail seller. ' };;--: 
" (~'. In the avcn7 a buyer is unable to return non,,onformin/I, 
:--noels to tht? retculer dur to rrasom; of sizt> nnd wt•i:.d1t, or~~ 
1:1ctllt)d of ;!trnc!1me-nt, or method of instnllatiot;i, or nature of-~­
tn1• n_onecmforrmty,_ the buyer slrnll give notice of the noncon..ii:. 
fo~nmy to the re.tailer. Upon receipt of such notice of nonconl~. · 
fmm1ty the rct.uler shall, at its option, service or repair thOf 
J.!On,ls n~ the bu~·r.r 1s residt•nce, or pick up the goocl:-1 for service'i_- .· 
o~ l'l'J)_:!1r,~ or nrrang~ for trun~porting thr. goods to its place,··· . 
of b_u:-;11:cs.c;. C1>sts or trmrnportm~ the :roods shall be at the·~.· 
rrtail,•r s expense. The retailer shall be rntit!rd to recover alli- · 
surh costs of transportation from the mmmfacturcr pursuant"':.\· 
to Srction 1703.5. Costs of tram,portinn> notwonformin" ~oods-f; 
aftt~r deliver)-: to the retailer until r~h~rn of the "Ood; to their 
buyer, when meurrcd by a rc-tnih~r, shall be recO\~r.rnble froni!· 
the rnnuuf:1cttt~·rr pursuant to Section 179:J.5. \\Tritten notice't~ 
of non~onform1ty to the r('tailPr shull constitute return of the}\! 
::o,!ds tor ~he purposes of subdivisions (a) and (b). '*':" 

SEC. 10.o. Section 1793.35 is added to the CM! Code, t_ci_~~ . 
rrarl: j& 

17!!~.35. (a) \".'here the retail sale of soft (loods or consuU::~:: 
ables 1s ncc .. ompan1ed by n express warranty and such items,;,;:'.~· 
do ~10t cnnto:m w?th the trrms of t1~c cx1n·es.s \\'arrnnty1 tl1e.*·_:_ 
bnJcr thereof mny _rr,tur.n the goods within. 30 days of purch~_i­
or the period spcc1fied m the wnnnnty, whichever is ureater:s..: 
The manufn.c:tur('r may, in the exprl~ss warranty, di;ect tht · 
~Url•lrn.s('r to return nonconforming gooJs to a rt~tail seller o 
lake goods of the same manufacturer for replac.emcnt. · ;;;:;: . ~~ 

·--n -n n-- n·-.-. 
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l 
2 
3 

(b) wiien soft go~ds or consumables arc returned to a retnil 
seller for the reason thnt they do not conform to "!' express 
warranty, the retailer shall rcJ?lacc tl1c noneonform_m~ g J<ls 
where the manufacturer has duected rRplnct1!ment m the ex• 
press warranty. In the event the manufacturer has not 
dirrctcd replacement in the c:r.pres.q warr~nty, the retailer m~y 
replace the uonconformin~ i:toods o~ renn~nrse the buy~r 1n 
an amount equal to the purclrnse price paid by the buyer- for 
the l?oods, at the option of tl1c retailer. Costs of reimbursement 
or replacement are reeovernb,le by_ a retn.iler from the manu• 
facturer in the manner provided m Section 1793.5. 

4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
1S 
19 
20 
21 
22 
23 
24 
25 
2G 
27 
28 
29 
30 
31 
32 
:tl 

SEO. 11. Section 1793.4 of the Civil Code is amended to 

"~' . . 1793.4. Where an option is exercised in favor of service und 
repair under Section 1793.3, such service and repair must be 
commenced within a reasonable time, and, unless the buyer 
agrees in writing to the ~ontrnry, · goods confo~m!n~r-to the 
applicable cxpres.s warranties shall be tendered witlnn 30 day~. 
D,•lay caused by· conditions beyond the control of ~he retail 
scllr.r or his representative shalt serve to extend tins 30-day 
requirement. \Vhere such a d'clny arises-. conforming goods 
shall be tendered as soon as possible following termination of 
the condition giving risr to the tlclay. · 

SEO, 12. Section 17D3.5 of the Civil Code is amended to 
read: · • . 

17!13.5. Every manufacturer maldng cxprr.s.CI v.·nrrr.nt1es 
who dors not provide s~rviC!c and rrpair facilities within this 
state pursuant to subdivision (a) of Section ~7B3.2 shnU be· 
liable as prescribed in this s~ction to

1 
e~·c-r): ratn_il sc:!l~r of such 

manufacturer's goods who mcurs ooh~at1ons m g1v1ng eITe~t 
to the cxprrss warr:mtiL•S that a~coni.prm_y s.u~h mmmfocturer s 
consumer goods. The amount ot such lrn.b1hty shall be d~ter-

minrc.l as fo\lov,;s: 

:l4 
(n) In the event of replacement, in an amount eqnnl to the 

actual cost to the retn i1 se1lcr of the r('pllrncd goods, nnd cost 
of trnnsportin~ the p:omlR.1 if such c:osts nrc incurred plus a 35 

reasonable handling ehar!-!;fl. 
• (b} In the event of scrvic~ and repair, in ~n amount eq';'nl 

36 
37 
·3s to that which woultl be rcc01vetl by the retail seller ~or hkc 

ser,•icc rcmfored to retail consumers wl10 aro not cnt.1tlcd to 
41 warranty protection, including actual nnd rcaso!inbfo eosts of 
42 the service and repair and the cost of transportmg the goods, 
43 if such costs are incurred, plus a rcnsonable profit._ . , 
44 (c) In the event of reimbursement under sub~lVIS!On (a) 
45 of Se<1tion 1793.3, in an amount equal to that reimbursed .to 
4G the buyer plus a reasonable handling charge. 

39 
40 

47 Si;:c. 13. · Section 17n4 of the Civil Code i~ amended to ~rad: 

4
3. 1794. Any buyer of consumer goods inJurcd _by a will~ul 
n violation of the provisions of this chapter may brmg au action 
~ d 50 for the recovery of damages, an 
51 (a) Judgment may be entered for three times the amount 
52 at which the actual da.mngcs arc assessed, and 

·_.n -)--:.--,; 
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l (b) Tir•:rnonabh~ nttorn0y foC'~ may hn awarded. 
R1-:c. H. S,•ction 1704.2 of the Civil Code is amended to 

3 rc-utl: 
2 

4 17!l4.2. (n) Ru~dh·~~.ion (n) of Section 17~4 shall no·t 
,1p1~ly t.n n ei~t1R0. of Hct10n commc•rH!l'Cl or maintained pursuant 

6 !o S0t~t1011 :1b2 of t.lw Code of Civil Proce<lm·c or pursuant to 

5 

7 :-41•c•tion ]781 of thh; C'ntlr-. 
8 . (b) Bubrlh·isin11 (a) of Ser.tion 1794 shall not ~pply to a 

1~ JUtl;!'mPnt. ~11~1;<1 soldy on a br~ach of implied warranty of 
1!1r?·~h:mt;1b1hly or. whC're prcs{'nt, thC! implied warranty of 
hh1ri.s. 11 

12 

1G 
17 

i !) 
:!O 

:!:i 
• )0 -·· 

:;:~ .,, ., .. 

8cc. 15. Section 179-!.3 of thn Civil' Code is amended to 
read: 

1-9 i '' 'i, 1 • • f I · I r. · ·"· ,?11 r,rov1!,101:s o _ t 11s c lfl~)tcr shall not apnly: 
(a) •.ro :.m_y dcft•ct 01· ni\~a:ouformit.y in cons,mlc-r- "'OOds 

r.:1:1:-.(•(~ by th,! mrnmhori;:ccl or unrc·:11:onnble use of the goods 
fo!lo•::mq- ~a1c; or 

(b) '!'o ;m:.- deffl•t or nonrouformitv in cnnsGmer O'oods 
<'all~l'li hy llw 1wg-li/.!C'l1t i!istn!l:nion of ihc gorJds by a p;rson 
r.:l:,'r tl::m the mannf:1c·tu1·cr or his r.:prcscutatin~ :mthorizcd 
hy him 1,1 inst::il his good.,. 

S~:11. 16. Sl•rtinu .17!J-:l.4 of th~., Ch·il Code is amrndcd to 
:·1•;1;J ! 

l -•1.1 · ,. I. . '. I :: .. ~. !,c,t r111g m t,11::: (: 1:q1t,:--r shall be con~tr111~d to nrc-
Wnt :,h(' s:!l,~ of :l s1•r.,.icc co11tr:1t:t tn t!H• h:.ivn it. 11dclitio1; to 
t:r ht _!i:•1~ ,_,r :111 1.'x1-ir,•:;s ,v:~r:·.111;y if su1•J1 L:01Li r::ct fully and 
t·c,1::-.p:"t-1:,1rsly dis:·lns:•s in si!n;i:L' a~Hl t\•n:lih• uwfor·stood 
la11;.:11ag-i• lht• t:r·m,~ ::wl r•nnditions of :ml'h eo1ttrn~t. 

~~t-~ +~:-eh l~f:~ifltt -~~ us atiH~J ttt 0-ie gf-¥it -Ghtle; ta 
½'-ft~!"i~ 

.; .... ~J4:-1-:- ~ ¥r·,:.;-tti-:C"~H,:.H~ "{: f-Hjfl ~J.i;;f\r-e-t' EJ:i-AU- itf?f½-t {~ ftHf 
i-~...-lfthl"tH· t-:l~ .:tr;¥ fli-tl-4 ; !-tr-1-•f-11~-j: -r.-h4t".J.t ,i..:; it f'-i·H-Sf!-jHi'Hf &f 6 

S:'>¼-h•~ ••i,;-:;i;~~:••t-l IC• ~rt-',!}-:- :-t-otJI. "'l""" i,~ht-t-'Wi:-;,:. 1~1~-nr;tTit-1H tti.P Wl-tfi'e 
:-it-:.-:: :-:. ~-~'Mi·'l:--: :--hHfi li,0 ,-.~H~tt- r: i-i-\.:-,•hc ~;,rt 1-,.f il ~:¥n .. !•t!fe-.-

SFr:. i7. :,:.;,.ttion ]i'!l.i_;j i:-. ;!,:tl1•d to the Ch·a Codti, to read: 
17:l;),;i. N()t·wiri1::.t:md in~ th,~ provb-.i11ns of suhdivixion (n) 

t1i f:c•etio11 17!)1 <h•iining- <'t>ll!-iiW1t1!" g-nnds to mt•n:1 11 ncw" 
~1

1Pd~. ir' a rlistrihm<;r c.r :·1·w;1 Xt'lll'r uf us,•d t.•ci11sunwr goods 
in::kl~s • xprt>ss war1·:11Hil·s with r1•:-mr-1•t to Ui-.t•ti uoodf,; rhat nre 
:0-1)1il ill :his xt;Ht'. tht• nl>li;.::n:ion of :-.111~!1 <lisrribm.o:- or retail 
f-i1•1!,·r :dial! h,~ tlh• s;11:1c ns t:int. impoHL•d on tlw manufacturer 
i11H!1•r thi:. eli:iptt•r. l'X('<"JH: 

{;i) It sh.1ll b,• the obligntion of tl~e distributor or ,etail 
i-i<"llt•r i:;aking l'Xpr<•sx warrcmtil,::; with nsprct to ns('(l con• 
sm:1t•r ~nn11~ (m:d nnt tlw 1n•i:.d11.:I mm:ufaetnr~r, distributor, 
\1." ~·,·t:1il St•l!t•r nwkiuµ: ,-xprN.;.~ wan·autil'S wjth l'l'!-iJ)C'ct to such 
:!•;nds w~a·n rn•wJ to :a:1int,li11, nr l':11rnc to be? mainbin,~d, suffi~ 
ei1'llf Rl'l"."il'r> :cmd reJmir taeilities within thir-; state ro c:irry out 
the- t('rms of suP.h exprC!.s warr11nHt:s. 

(b) T1H~ prr,visicns of ::;N:tion 1793.5 shall not apply to the 
sci.Ir of used consumer goods sold in this state. · •·· 

_] _] _] J 

-0- SB 742 

1 (c) The duration of the implir<I warranty o( mcrclrnnl• 
2 ability aml wh,~rc prrscnt. the implit><l ,:arr:111ty of fit1H'ss with 
3 re:-;pcet to used consutn<!l' goods ::;old in this state, whC'l..! the 
4 sale is accompani1.•d by an cxprrss warr;mty, ~lrnll he cnrxtrn-
5 sive in duration with nn cxpres." wurrnnty which n<:c:ompani<'s 
6 the c:ommmC'r g1-;fHt f-1¥ fl¼'HH+td· goods, r,ro\·id1•tl thH duration 
7 of tlrn r.xprt'Ss wnrrnnty is r(•asoirnblf', but in no C\•f'nt shall 

• 8 sud1 implird wnrrm1t.i(•s have n duration of lr.~s th:in 30 clays 
9 nor mol'c than tlirNi months .following- thr. ~ale of used con• 

10 sumer gnoc1s to a retail huyrr. "\Vhrrc no ,luration for an ex• 
11 press warranty is st1il1•<l with rrspr.ct to suc'.h good:-,, or parts 
12 thcrC'of, the dnrat.ion of the implied warranties shall he t.hc 
13 maximum prrind prr.scrihrd above. 
14 SEC. 18. 'l'hc provision:,; of this aet. shnll btcome op('rntive 
15 on .fanuary 1, 1D72, and shall apply to snl<~s ,,f consumer goods 
JG occurring- on i,nd after .January 1, 1!172, provided su~h con-· 
17 sumer goods arc manufactured on or after ~!arch 1, 1071. 

0 
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.,ne, ,,s.:,3ee 

OIJTll:,:;T ,:,-,-,Cl 

2.\37 5<• G•n,-,F.lf;• Av1.,..,, 

MO .. TEJ"£'Y PANK 917,. 

• 2131 7.2 ... •'31129 

DATE: 

TO: 

FROM: 

RE: 

• • Jittmh 
<tiaHfumia 1'Jrgislatun 

ALFRED H. SONG 
LOS ANGD.IES COUNTY 

TWENtY•EIOHTH SENATOltl"-L DISTltlCT 

CHAIRMAN 
SENATE COMMITTEE ON JUDICIARY 

October 4, 1971 

Assemblyman Beverly 

Senator Song 

SB 742 

COIIIMIT'rEl:S 

. • 1.ISIHUS AND PROP'EH,IONS 

HS.Ill.TN AND WS1.t'Aaa: 

,I\JOICIAtllY 

LOCAi. GQY&IINMENT 

JOINT COMMITTEIL 

ltSYISION OP' PIENAI. CCDE 

JOINT C')IIMITTU. 

SElSN1..: SAFETY 

CAI.IPOIINIA LAW RCVISION 

The one point of question on this bill that arose during com­

mittee hearings was the effect of SB 742 on the air conditioning 

industry. 

The bill, as amended in the Assembly on September 30th, makes 

no change whatever as far as the relationship of the Song-Beverly 

consumer warranty Act to the heating and air conditioning industry. 

The amendment of September 30th deleted an exemption for this in­

dustry, and now the bill does no more than maintain the status quo 

in this area. 

• 
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e • 
FL-OCR STATEME~"T 

I ask for approval of this conference committee report on 

SB 742. 

This bill is a clean-up measure for the Song-Beverly consumer 

warranty Act that we passed last year. 

Save for one section, this bill is not controversial, and, 

in fact, passed the Assembly unanimously. 

The controversial section would exclude such heating and air­

conditioning equipment as is built into a home from coverage of 

the Act. The reason for this is that the Act deliniates the rights 

and responsibilities of manufacturers, retailers, and consumers, 

and is not designed to regulate the various cont=actors and sub­

contractors that handle air-conditioning equipment. These contrac­

tors are presently regulated by the contractors State License Law. 

The bill as it passed the Senate contained the exclusion. It 

was deleted by the Assembly. 

The conference committee compromise restores the exclusion, 

but provides that when a retailer of such equipment warrants it, 

that retailer-warrantor would be responsible for its warranty under 

the terms of the Act. This distinguishes the situation in which 

a consumor purchases his equipment from Sears (still covered) fran 

that in which he deals with a tract developer who in turn has dealt 

with a sories of contractors (not covered). 

Thi" compromise is acceptable to the retailers and the air­

conditioning industry. No organization or individual has expressed 

000232 
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.. • Page TWO 

any 1'Y!)fOSition to me. 

I ask ~or an "aye" vote. 

11111111 II 11111111 
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WILLIAM P AFINOLO 
I W •O•t"MI" CO 
LO• ANCtl.U 

AR0£RN R BA'!'C><ELCICR 
, .. , , .. .-011,u•.c•..wcu. co 
.......... c:,,c:o 

CiERALO H. BLUM 
c o.cu,c""L" • co 
,o,i INO 

WILLIAM R. BREUNER 
10., .. l"lUhlll CO 
OAo<LA .. ~ 

JOHN BROCK 
MALC:01.M IIIOC:o< CO ..... , ... ,,,1.0 

HARRY M. BROWN 
l•OW>< I ... .,,.,. 
ITOCo<TON 

MERL YU CARN:NTER 
.. ,1.1., u.n,o•,un uo,,r ..... ,..,,, o,u, .. o 

RICHARD F. COZAD 
J .... ~00NAl.0 CO ,.,.,.,,.c; ... , 

CH,..RLCS F. DALY 
C:•L• IIIOOI 
h,"I""' 

CL"'-UOE W EOW ... ROS 
,.,_ .... a llllU ACM[ .. _..,o<CU INC ,. ...... . 

ROBERT M ELLIOTT 
.,o•,TOOMt•• WA'l0 & CO 
O•,;La"D 

BCRN,O,RO M FAUBER 
• ' ...... c;, co ....... 
1.01 •"cnu• 

WESTON P flCiCilt-1$ 
11-"LLOC• I 
1.c-, ""or1.u 

EOV,.O.RO S rtNKELST£1f~ 
,.•<::• I C&LltO•"'" 

•• •••,.t!ICO 

•- H l",AUER ......... 
",.,.,,c,.eo 

PRCIHJS C HAI.E 
• "Q•Q.,.••-,..•Lt ITOIUI 
•• ., , •• ,.,,.ec 

LESLI£ I HAl'lR:S 
~ .. t ....... , .. cc .... , .•• 
u•, Df"""""•"<:' 

PMlt.lP..., HAWLEY 
a"O•C>w•• ot,.••T.,t-.T nc•n 
•<>I ••1C.tLfl 

R £ l-i1L!o0N ,., •• c,,, I 
..... , ... u 

F REC, 1:1 HUC:;;i.\A:l 
CU"Q'IQI 
LC.I •••GfLU 

VEl-lNON r HUR:) 
.,OL"•" I Ot~l 1•o•t 
"•eor,::: e,nov, 

Vll~CEHT W JOM:S 
"""' ,.o,nuco. • co 
L'!'• A•ll':ILtl 

t W K,1,U' fMAt~ 
r w .,.OOL"'0"',.C0 ,, .. ~., .. ,; ... , 

L ,- KO/lAIH)A 
, .. , •C "' "L"•"::•,,uc. ,_ou•o"•"c•, ,,,~, .. ,,, 

mr.1--1.0."o M ~,:,~tEk ...... ,, ,,.v,, 
,,;:,~ .. ,,,, "~ 

t..oGi::r,"' LAVERTY. Jrt 
'""" toM•Nr l'•C '"' ... ,.,,u. 

SA'-'UEL L(ASl't HI 
._..,VI l LI •I•. • 10,.1 
•'"'•!• •.~,u 

CA"L LIVINGSTOt/ ,,,..,.,~,,o,. n•o1 
~••• ,., .. ,.t,1to 

AMC.USM. M<LEOO .. , ..... , y. 
, ........... ,c. 

'Mil.LIAM[" M,:NEANY 
1<0, .. ,.., .. r,. 
IAtUA UOU 

TIH'.00011[. MElllA>.\ 
" OM"~ tO 
~•<ii,:, 

Jn•iN J NCWOCnRY )II 

, , ,,, "'''"'"' co 
"'"' '""" 1";1:NNl!Tlt O OLSEN 
,..,.,, <HtOl.f"• ,o.,r-. .. , 
~<'I~ A,.r.lLl5 

ALm:1n l!ALPHS. JR. 
NA1.r111 (; .. O((IIV (.0 .. rAt<Y 
l.01 At,t';(l[I 

Mil. TON rt, SAGE 
1•c,1 11 ro.,run ,._."""' 
IAt< 111 H .. ANlllNO 

C';f:ORGE A SCOTT 
WAL"fll IC<ITT COloll'•NY 
, ... ,mr.c:o 

JAMES l. STELL 
LUC.KV ITOH( •. l>IC 
IAN U.•NDNO 

r.corrncv SWACBE .... •.o .. r,,., 
l,.,1 """'~I I 

rt A VAN l";L£EI"; 
J C r1 ..... Y C.OMr ... , 
, ... ' ...... c,,co 

VA1t.£. Ci. YOUNG 

""''""" LON('; t1r•c11 

·i .. >::t~r· 
_,t_. 

'a.ET.lllLEilS .IJSSOCIJJTION 
1127, llTH STREET SACRAMENTO 9~814 

ft09£111T M, SHU,LITO 

November 3, 1971 

The Honorable Ronald Reagan 
Governor 
State of California 
State Capitol 
Sacramento, California 95814 

Ql6-443.J~75 

Re: SB 742, Consumer Warranties 

Dear Governor Reagan: 

California Retailers Association respectfully requests 
your signing subject bill into law • 

The legislation·supplements the SongsBeverly Con­
sumer Warranty Act aP.proved by you in 1970 and will 
strengthen and extend' warranty protection to California 
consumers. 

RMS/hg 

Robert M. Shillito 
Executive Vice President 

V•CI ••rt•i:>1-.10 
. PREtH•S C: HALE 

s.o. ... ur.1.. L[ASK. Ill 

••I AIU"I" 
\\'LL.IA ... II l'!/[IJNCR 

"""'"'"' MERLYN C"'H'ENT£.tl 

c.,,,,. .. ,,. o• , .. , 
,,,,:-,.,,,.., ro .. .,,,,., 

AR0£RN R flAICr<CLOCtl 

...... 
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• TAT& CAPITOL 
aACftAMll:NTO, CALll"OftNIA •IIU 

n:L.1 r•lll ,,1,11ao 

COMNITTll:11:1 

CHAIPlrtAN, 

DIITIUCT 01"11Ct: 
111110. l"Aci,1c COAST HIOHWAV 

•11:DONDO • U.CH, CALII", •o:a.77 
TJ:L,1 17a,a1aa 

,:<~··.;•,,...,.'· -,.,;·. ~~;":· ··-:---····!-t': .. ::.-r.; .. 

·. 5R6sERT;;c; .. BEVERLY .. ,,. . . ='·. •.• 
~SSEMBLYMAN, f'..ORTY•SIXTH Dl~ICT 
~• l .:~f \' .. J 

·• •Ii 
·):.· 

_<,_, • .,. 
't;;;:. 

November 4, 1971 

The Honorable Ronald Reagan 
Governor, State of California 
State capitol 
Sacramento, California 

Re: Senate Bill 742 

Dear Governor Reagan: 

Senate Bill 742 is now before you for your 
consideration. 

This measure revises and clarifies various 
proviPions of the Consumer warranty Act of 1970. 
This 1970 legislation, also de·signated the Song­
Beverly consumer Warranty Act, is perhaps the major 
consumer bill of the 1970 Session and has received 
widespread publicity and comment in the press, legal 
journals and trade papers. 

In my opinion Senate Bill 742 improves the 
existing act and deserves your early approval. 

ROBER!' G. BEVERLY 

RGB:mn 

cc: senator Alfred H. Song 
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November 5, 1971 

LOS ANGELi:s COUNTY 

TWI.NTY,11:IOHTH .£NAT0ii1AL DISTltlCT 
·;,~_:'• . . ,,.: .. 

, ·CHAIRMAN . , .. 
· SENATE COMMITTEE ON JUDICIARY 

The Honorable Ronald Reagan 
Governor of California 
State capitol 
Sacramento, california 95814 

LOC:AL OOYIJOINl,lll:NT 

C:ONMIIIION$ 

JOINT COICHITT,u:. 

ftlCYIIIOl'f or l'!!N•L cnnr. 
JOINT COICICITT&C, 

S&IINIC: •ArCTT 

CALlrO .. NIA LAW RCYIIION 

C:ONNIHION 

Re: SB 742 

Dear Governor Reagan: 

SB 742 has passed the Legislature and has been sent to your 
office for your approval. 

Last year the Song-Beverly Consumer Warranty Act was enacted, 
containing, like most new pieces of legislation, its share of loop­
holes and ambiguities. The present bill, SB 742, is a clean-up 
bill. Its sole purpose is to clarify what is presently law so that 
manufacturers, retailers, and consumers will have a more accurate 
idea of the nature of their rights and responsibilities. 

Specifically: 

- Section 1791 {a) amends present law to make clear which 
classes of products fall within the definition of "consumer goods" 
in the Song-Beverly Acta 

- section 1791.l specifies the duration of implied warranties 
attaching to products also .covered by an express warranty, thus 
permitting warrantors to cost accurately their warranty obligations. 

- Section 1793.l clarifies the responsibilities of the war­
rantors maintaining service and repair facilities to notify their 
customers of the location of these service and repair facilities. 

- Sections 1793.2 and 1793.3 restate the rules determining 
who is to pay the costs of transporting defer.tive products to and 
from the facility at which the warranty servicing takes place. 
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The Honorable Ronald Reagan -2- November 5, 1971 

- Sections 1791 and 1795.5 distinguish the differences in the 
way the Act applies to new and to used goods. 

There are numerous other changes sharpening the language, 
clarifying intent, and making sure that the Song-Beverly Act con­
forms with definitions in the Uniform Commercial code. 

SB 742 has been examined in detail with representatives of 
the California Retailers Association, California Manufacturers, 
General Motors, General Electric, and the chamber of commerce. 
These organizations support the bill. There is no known opposi­
tion. 

I respect;p.:hbl.y 

ti!e 
request that you sign this bill into law. 

ALFRED H. SONG 

AHS/ny 

Enclosure 

• 
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The Honorable Ronald Reagan 
Governor or California · 
State Capitol 
Sacramento, California 

Dear Governor Re_agan: 

. '_November .f, 1971 

MAIL ADDRIESSI 

r.o. aox I tsa 
SACftAMENTO CA • aaoa 

California Manufacturers Association 
intv law S!! 742 by Senator Alfred So_ng. 

strongly urges you to sign 
' ' 

This bill is essential to clarify and correct several features 
of the Song-Beverly Consumer Warranty Act passed by the Legislature 
ancl signe·d by you in 1970. 

Last year's act seemed to be subject to misinterpretation by 
both manufacturers and retailers, as well as the ultimate customers 
because its provisions were not couched in readily understood language. 
SB 742 clarifies this and should provide clear guidelines to all 
parties involved in a retail transaction in the State of California, 

Again, we urge you to sign SB 742 into law. 

Thank you. 

AED:mm 
cc: Senator Alfhd Song 

Sincerely yours, 

t!_.I.~ 
A. E. Davis 
Vice President 
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.,-;,;, \(-•'·. ·.%~: .· -~- ···'< .;; ;_',_ /':" .. _._,:. .,: ,.IJ.' ~· ••• • . • . 
SUBJECT: . .· K" ., . . ,.,,.. ' . • 

~~=i~o~!~e~J~~=~~;~rc~~~ei~?O~h~ bill i~ designed to clarify and refine ·,·:•··•~.'-

HISTORY' _SPONSORSHIP AND REIATED LEGISLATION: -

The Song-Beverly Consumer Warranty Act was enacted in t~e 1?70.legislative 
session and bec0111es operative January 1, 1972 •. AB 742 is tne cleanup bill, 
with several substantive changes in areas that were 0111itted or were ambiguous 
in the original Act. Interest groups ·and associations affected by the Act 
supplied input to this bill. There were no directly related bills. 

ANALYSIS: I 
A. Specific Findings 

"Consumer goods" are better defined as new goods·purchased primarily 

I 
r 

I 
I 

I 

for personal, family, or household pt.rposes. Mobilehomes (one of 
this departments ~ajor complaint areas) are specifically included 
under the Act. Implied warranties are redefined and limited toone 
year. Soft wear items (clothing), are given a limited exclus1on from 
the Act, which we believe to be appropriate. The triple damages 
section is made inapplicable to a breach of the implied warranties, 
Several minor technical changes are made which do not increase or 
decrease the protection of the consumer. We believe the total effect 
of the bill is to provide a more workable Act than the original ver­
sion. The consumer is provided protection and oppressive responsi­
bilities are not imposed upon the manufacturer and supplier of 
conslll1ler goods. As an example, the primary-duty of returning non­
conforming goods to the manufacturer or his rep~esentative is placed 
upon the buyer. The manufacturer does have the duty when he offers 
an express warranty of insuring, reimbursement, or replacement of 
goods under the warranty. This is not unreasonable because the express .I 
warranty is only offered at the option of the manufacturer. Enforce- , 
ment is via civil action. '-

B. Fiscal Analysis 

No fiscal impact to this department. 

This department maintai~ed an approved neull:l31 position. 

RECOl,IME~OATION: 
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DIITIIICT OP-nC:I. 
f'. 0, DJIAWIOI 1:170 

INUIO, C:ALll"Ol'HIA 
au.01 

T&Ll.l'HONl.1 ,.,.,,ao 
C:Al"ITOI. ADOIIHI 

! STATI. CAl'ITOL 
SA.CRAMS:NTO, CALIP'OftNIA 

U814 
TI.Ll.l'HONl.1 4•Ul•a7al 

November 8, 1971 

..... -·--........ 

-· ·;· ·, 

The Honorable Ronald Reagan 
Governor, State of California 
State Capitol 
Sacramento, California 

Dear Governor: 

• C:OMMITTll:1.1 

C:HAl•,.AH 
au11Nll:II AND ,.,.0,1:,~ .. .JNI 

JUOIC:IAIIT 

NATUIIAI. l'IUOUIIC:1:1 "HO 
WILDLJrl. 

nr.YIINUI. AHO TAI .. TIOH 

Senate Bill 742 is now before you for your consideration, 
and this is to urge your signature on the measure. This 
legislation is a cleanup vehicle to improve the Song­
Beverly Consumer Warranty Act of 1970 and has the support 
of the California Manufacturers' Association and the 
California Retail Association. 

.. ,...,__.__,.._ 

Your favorable consideration of Senate Bill 742 will be 
appreciated. 

Yours very truly, 

GC:ac 
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ENROi.1.e~Ia1LL MEMORANDUM TO GOVERNOR 
·••·~¥ 
. :":i~- . 

BILL NO. i· SB 742 

. J?r 
Vote-Senate 

,.•,,,;; 
Ayo,-'?., 31 
No- "; 2-Bradley and Richardson 

Vote-Assembly 
Ayes-

. Noe>- Unanimous 

DATE 
November 11- 1971 

·•• AUTHOR C:r,--

SB 742 makes several clarifying amendments to the Consumer 
Warranty Act of 1970. 

The California Manufacturers Association and the California 
Retailers Association request approval. 

The Department of Consumer Affairs recommends approval.· 

Assemblyman Beverly and Senator Cologne request approval. 

Recommendation 
APPROVI': 
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3000 STATUTES OF CALIF'OHNIA [Ch. 1522 

SEc. 11. · The Superintendent of Public Instruction shall 
a.dopt rules and regulations necessary for the effective adminis• 
tration of Sl•ctions 3 to 15, inclusive, of this act. 

The regulations adopted by the superintendent shall set 
forth the standards and criteria to be used in the evaluation of 
project applications submitted by school distrij'!t's. 

The standards and criteria adopted by the superintendent, 
among otller items, shall include a statc>ment of specific goals 
to be sought in the program both in terms of pupil achieve­
ment and tl1e requirements for evaluation of the program. 

SEc. 12. Participating districts, on forms prescribed by 
the Superintendent of Public Instruction, may apply for funds 
to conduct the study program pursuant to Sections 3 to 15, 
inclusive, of this act. 

The application shall contain, but not be limited to: 
(a) A description of the method of evaluation to be used 

to demonstrate the success of the study. 
(b) Provisions for identification of the students' require­

ment of such services and criteria which will be used by the 
district to evaluate the students' academic progress. 

SEC. 13. The participating districts shall submit reports 
to the Superintendent of Public Instruction at the times, in 
the manner, and in the form prescribed by him. 

SEC. 14. At the end of the three years' duration of the 
study programs, the Superintendent of Public Instruction shall 
submit to the Governor and the Legislature a report, including 
within it an evaluation of the study programs. 

SEc. 15. The Superintendent of Public Instruction and 
the participating school districts may utilize such federals 
funds as may be available for the purposes of the study pro­
gram. 

SEC. 16. There is hereby appropriated from the General 
Fund in the State Treasury to the Superintendent of Public 
Instruction the sum of five hundred thousand dollars ($500,-
000), for expenditure and allocation as follows: 

(a) For the purposes of Sections 1 and 2 of this 
act, during the 1971-1972 fiscal year________ $75,000. 

(b) For the purposes of Sections 3 to 15, inclu-
sive, of this act, during the 1972-1973, 1973-
1974, and 1974-1975 fiscal years ____________ $425,000. 

SEC. 17. Sections 3 to 15, inclusive, of this act shall be­
come operative on July 1, 1972. 

CHAPTER 1522 

An act to a.dd Sections 11017.1 and 53069.6 to the Government 
Code, relating to civil actions by the state. 

[Approved by Governor November 16, 1971. Flied with 
Secretary of State November 16, 1971.) 

The people of the State of California do enact as follows: 

SECTION 1. Section 11017.1 is added to the Government 
Code, to read: 

I _J I J _} 

Ch.1523) 1911 REGULAR SESSION 3001 

11017.1. Each state agency shall take all practical and rea­
sonable steps to recover civil damages for the negligent, will­
ful, or unlawful damaging or taking of state property under 
the jurisdiction of the state agency, including the institution 
.of appropriate legal action, 

SEC. 2. Section 53069.6 is added to the Government Code, 
to read: 

53069.6. Each local agency, as defined in Section 54951, 
shall take all practical and reasonable steps to recover civil 
damages for the negligent, willful, or unlawful damaging or 
taking of property of the local agency, including the institu­
tion of appropriate legal action. 

CHAPTER 1523 

An act to amend Sections 1791, 1791.1, 1792, 1792.1, 1792.2, 
. 1792.4, 1792.5, 1793, 1793.1, 1793.2, 1793.3, 1793.4, 1793.5, 

1794, 1794.2, 1794.3, a.nd 1794.4 of, and to add Sections 
1790.4, 1793.35, 1795.1, and. 1795.5 to, the Civil Code, relat­
ing to consumer warranties. 

[Approved by Governor November 16, 1971. Flied wtth 
Secretary of State November 16, 1971.] 

The people of the State of California do enact as follows: 

SECTION 1. Section 1790.4 is added to the Civil Code, to 
read: 

1790.4. The remedies provided by this chapter are cumu­
lative and shall not be construed as restricting any remedy 
that is otherwise available. 

SEc. 2. Section 1791 of the Civil Code is amended to read: 
1791. As used in this chapter: 
(a) "Consumer goods" means any new mobilehome1 motor 

vehicle, machine, appliance; like product, or part thereof 
that is used or bought for use primarily for personal, family, 
or household purposes. 11 Consumer goods'' also means any 
new good or product, except for soft goods and consumables, 
the retail sale of which is accompan;ed by an express warranty 
to the retail buyer thereof and such product is used or bought 
for use primarily for personal, family, or household purposes. 
Soft goods and consumables, the retail sale of which is accom­
panied by an express warranty, shall be subject to the provi­
sions of Section 1793.35. 

(b) "Buyer" or "retail buyer" means any individual who 
buys consumer goods from a person engaged in the busine~s 
of manufacturing, distributing, or selling such goods at retml. 
As used in this subdivision, 11 person" means any individual, 
parthership, corporation, association, or other legal entity 
which engages in any such business. · 

( c) '' Mariufacturer'' means any individual, partnership, cor­
poration, association, or other legal relationship which manu­
factures, assemble-s, or produces consumer 1?:00ds. 

(d) "Distributor" means any individual, partnership, cor­
poration, association, or other legal relationship which stands 
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3002 STATUTES OF CALIFORNIA [Ch. 1523 

between \he manufacturer and the retail seller in purchases, 
consignments, or contracts for sale of consumer goods. 

(e) "Retail seller," "seller," or 11 retailer" menns any indi­
vidual, partnership, corporation, association, or other legal re-
1.~tionshi.p whieh engages in the business of selling consumer 
goods to retail buyers. 

. (f) "Soft goods" means any pliable product substantially 
composed of woven material, natural or synthetic yarn or 
fiber, textile, or similar product. 

(g) "Consumables" means any product which is intended 
for consumption by individuals, or use by individuals for 
purposes of personal care or in the performance of services 
ordinarily rendered within the household, and which usually 
is consumed or expended in the course of such consumption 
or use. 

SEC, 3. Section 1791.1 of the Civil Code is amended to 
read: 

1791.1. As used in this chapter: 
(a) "Implied warranty of merchantability" or "implied 

warranty that goods are merchantable" means that the con­
sumer goods meet each of the following: 

(1) Pass without objection in the trade under the contract 
description. 

(2) Are fit for the ordinary purposes for which such goods 
are used. 

(3) Are adequately contained, packaged, and labeled. 
( 4) Conform to the promises or affirmations of fact made 

on the container or label. 
(b) "Implied warranty of fitness" means that when the 

retailer, distributor, or manufacturer has reason to know any 
particular purpose for which the consumer goods are required, 
and further, tlrnt the buyer is relying on the skilJ and judg­
ment of the seller to select and furnish suitable goods, then 
there is an implied warranty that the goods shall be fit for 
such purpose. 

(c) The duration of the implied warranty of merchantability 
and where present the implied warranty of fitness shall be co­
extensh·e in duration with an express warranty which accom. 
panies the consumer goods, provided the duration of the 
express warranty is reasonable; but in no event shall such im­
plied warranty have a duration of less than 60 days nor more 
than one year following the sale of new consumer goods to a 
retail buyer. ,vhere no duration for an express warranty is 
stated with respect to consumer goods, or parts there.of, the 
duration of the implied warranty shall be the maximum period 
prescribed above. 

(d) Any buyer of consumer goods injured by a breach of the 
implied warranty of merchantability and where applicable by 
a breach of the implied warranty of fitness may bring an action 
for the recovery of damages pursuant to the provisions of 
Chapter 6 (commencing with Section 2601) and Chapter 7 
(commencing with Section 2701) of Division 2 of the Commer­
cial Code, and, in such action, the provisions of subdivision 
(b) of Section 1794 of this chapter slrnll apply. 

n n n n n 
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SEO. 4. Section 1792 of the Civil Code is amended to rend: 
1792. Unless disclaimed in the manner prescribed by this 

clmpter, every sale or consignment for sale of consunlPr goods 
that are sold at retail in this state shall be accompanied by 
the manufacturer's implied warranty that the goods are. 
merchontable. 

SEC. 5. Section 1792.1 of the Civil Code is amended to 
read: 

1792.1. Every sale or consignment for sale of consumer 
goods that are sold at retail in this state by a manufacturer 
who has reason to know at the time of the retail sale that tlie 
goods are required for a particnlar purpose and that the 
buyer is relying on the manufacturer's skill or judgment to 
select or furnish suitable goods shall be accompanied by such 
manufacturer 1s implied warranty of fitness. 

SEo. 6. Section 1792.2 of the Civil Code is amended to 
read: 

1792.2. Every sale or consignment for sale of consumer 
goods that are sold at retail in this state by a retailer or dis­
tributor who has reason to know at the time of the retail sale 
that the goods are required for a particular purpose, and that 
the buyer is relying on the retailer's or distributor's skill or 
judgment to select or furnish suitable goods shall be accom­
panied by such retailer's or distributor's implied warranty 
that the goods are fit for that purpose. 

SEC. 6.5. Section 1792.4 of the Civil Code is amended to 
read: 

1792.4. (a) No sale of goods, governed by the provisions of 
this chapter, on an "as is" or uwith all faults" basis, shall 
be effective to disclaim the implied warranty of merchantability 
or, where applicable, the implied warranty of fitness, unless 
a conspicuous writing is attached to the goods which elearly 
informs the buyer, prior to the sale, in simple and concise 
language of each of the following: 

(1) The goods are being sold on an "as is" or "with all 
faults" basis. 

(2) The entire risk as to the quality and performance of 
the goods is with the buyer, 

(3) Should the goods prove defective following their pur­
chase the buyer and not the manufacturer,' distributor, or . ' . . . retailer assumes the entire cost of all necessary serv1cmg or 
repair. 

(b) In the event of sale of consumer goods by means of a 
mail order eatalog, the catalog offering such goods shall con• 
tain the required writing as to each item so offered in lieu of 
the requirement of notification prior to the sale. 

SEc. 6.5. Section 1792.5 of the Civil Code is amended to 
read: 

1792.5. Every sale of goods that are governed by the pro­
visions of this chapter, on an °as is" or "with all faults" 
basis, made in complianee with t11e provisions of this 
chapter, shnll constitute a waiver by the buyer of the implied 
warranty of mercliantability and, where applicable, of the im­
plied warranty of fitness. 
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3004 STATUTES OF CALIFORNIA [Ch.1523 

SEc. 7. Section 1793 of the Ch·il Code is amended to read, 
1793. Nothing in this chapter .shall affect tlie right of tlie 

man~1fact?rer, distributor, or retailer to make express war­
ranties ~v1tl! respect to co~sumcr goods. However, a manufac­
turer! ~1str1bu!or, or r~tml~r maki?g express warranties may 
not hnut, modify, or d1scla1m the implied warranties guaran­
teed by this chapter to the sale of consumer goods. 

SEc. 8. Section 1793.1 of the Civil Code is amended to 
read: 

17_93.l. (a) Every manufacturer, distributor or retailer 
making express warranties with respect to con~umer goods 
shall fully set forth such warranties in readily understood 
languag'.' and clearly identify the party making such express 
warranties. 

(b) Every m~nufacturer, distributor, or retailer making 
expr!ss w~~·r_antie.s ~nd who elects to maintain service and 
repair facihbes w1thm this state pursuant to the provisions of 
this chapter shall: · 

(1) At the time of sale, provide the buyer with the name 
an.d address of each such service and repair facility within 
this state; or . 

(2) At the time of sale, provide the buyer with the name and 
address and telephone number of the service and repair facility 
central d)rectory within this state. It shall be the duty of the 
central directory to provide, upon inquiry, the name and ad. 
dress of the authorized service and repair facility nearest the 
buyer; or 

(,3) Maintain at the premises of retail sellers of the warran. 
tor~ consum~r goods a current listing of such warrantor's au­
thor_1zed service and repair facilities, or retail sellers to whom 
the. consumer goods are to be returned for service and repair 
whichever is _applicable, within this state. It shall be the duty 
?f ev_ery retaI] seller provided with such a listing to provide, on 
mqmry, the name, address, and telephone number of the near­
est authorized service and repair facility, or the retail seller to 
who'!' the consumer goods are to be returned for service and 
repair, whichever is applicable. 

SEc. 9. Section 1793.2 of the Civil Code is amended to 
read: . 
. 179_3.2. (a) Every manufacturer of consumer goods sold 
m this state and for which the manufacturer has made an 
express warranty shall: 
. (1) Maintain or cause to be maintained in this state suffi. 

ment service and repair facilities to carry out the terms of 
such warranties; or . 

(2) Be subject to the provisions of Section 1793.5. 
, (bl. Where such service and repair facilities are maintained 
m this state and service or repair of the goods is necessary 
bee•?•• the;i: do not conform with the applicable express war. 
rantie~, service and repair shaH be commenced within a reason­
able time by the manufacturer or its representative in this 
state. Unless the buyer agrees in writing to the contrary the 
good~ must be serviced or repaired so as to conform td the 
applicable warranties within 30 days. Delay caused by condi-
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tions beyond the control of the manufacturer or his represent­
atives shall serve to extend this 30-day requirement. Where 
such delay arises conforming goods shall be tendered as soon 
as possibie follo..;ing termination of the condition giving rise 
to the delay. 

(c) It shall be the duty of the buyer to deliver nonconform­
ing goods to the manufacturer's serviee a~d repair _facility 
within this state unless due to reasons of s1ze and weight, or 
method of attachment, ~r method of installation, or nature of 
the nonconformity, such delivery cannot reasonably be accom­
plished. Should the buyer be unable to effect return of n_oncon­
forming goods for any of the aboye reasons, h~ shal) !'ohf):' t~e 
manufacturer or its nearest service and repair fac1hty w1thm 
the state. Written notice of nonconformity to the manufac. 
turer or its service and repair facility shall constitute return 
of the goods for purposes of this section. Upon receipt _of 
such notice of nonconformity the manufacturer shall, at ,ts 
option service or repair the goods at the buyer's residence, or 
pick u}) the goods for service !lnd repair, o.r arr~~~e for trans­
porting the goods to its service and repa1r facility. All costs 
of transporting the goods when, pursuant to the above, a ?nyer 
is unable to effect return shall be at the manufacturer s ex­
pense. Costs of transporting nonconforming goods.•after de­
livery to the service and repair facility until return of the 
goods to the buyer shall be at the manufacturer's e;"P•I?se. . 

(d) Should the manufacturer or its representative m this 
state be unable to service or repair the goods to conform to 
the applicable express warranties, the manufacturer shall 
either replace the goods or reimburse the buyer in an amount 
equal to the purchase price paid by the buy~r, less that _amount 
directly attributable to use by the buyer pr10r to the discovery 
of the nonconformity. 

SEC. 10. Section 1793,3 of the Civil Code is amended to 

read : Id . th" 1793.3. If the manufacturer of consumer goods so m 1s 
state for· which the manufacturer has !11ade. a_n, exp:es~ wa:­
ranty does not provide service and repair facilities withm this 
state pursuant to subdivision (a) of Section 1793.2, the buyer 
of such manufacturer's nonconforming goods may follow the 
course of action prescribed in either subdivision (a) or (b), 
below, as follows:· 

(a) Return the nonconforming consumer goo~• to the 
retail seller thereof for rep]acement, or fo~. service or re­
pair in accordance with the terms and condit10ns of the ex­
press warranty. Such replacement, service, ~r repair_ shall be 
at the option of the retail seller. If the retail seller 1s ":nablo 
to replace the nonconforming goods or )s un~ble to ~erv1ce or 
repair the goods so as to efl'.ect conformity ,y1th applicable ex­
press warranties such retail seller shall reimburse the buyer 
in an amount equal to the purchase price paid by the buy~r, 
less that amount directly attributable to use by the buyer prior 
to discovery of the nonconformity. . 

(b) Return the nonconforming consumer good to any reta,1 
seller, within this state, of like goods of the same manufacturer 

00261

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/264



0 
0 
0 
N 
~ 
CJ1 

n 

3006 STATUTES OF CALIFORNIA [Ch.1523 

for replacement, or for service or repair. Replacement, service, 
or repair shall be at the option of the retail seller. 

(c) In the event a buyer is unable to return nonconforming 
goods to the retailer due to reasons of size and weight, or 
method of attachment, or method of installatio,:i, or nature of 
the nonconformity, the buyer shall give notice of the noncon­
formity to the retailer. Upon receipt of such notice of noncon­
formity the retailer shall, at its option, service or repair the 
goods at the buyer's residence, or pick up the goods for service 
or repair, or arrange for transporting the goods to its place 
of business. Costs of transporting the goods shall be at the 
retailer's expense. The retailer shall be entitled to recover all 
such costs of transportation from the manufacturer pursuant 
to Section 1793.5. Costs of transporting nonconforming goods 
after delivery to the retailer until return of the goods to the 
buyer, when incurred by a retailer, shall be recoverable from 
the manufacturer pursuant to Section 1793.5. Written notice 
of nonconformity to the retailer shall constitute return of the 
goods for the purposes of subdivisions (a) and (b). 

SEo. 10.5. Section 1793.35 is added to the Civil Code, to 
read: 

1793.35. (a) Where the retail sale of soft goods or consum­
ables is accompanied by an express warranty and such items 
do not conform with the terms of the express warranty, the 
buyer thereof may return the goods within 30 days of purchase 
or the period specified in the warranty, whichever is greater. 
The manufacturer may, in the express warranty, direct the 
purchaser to return nonconforming goods to a retail seller of 
like goods of the same manufacturer for repla, .. ,ment. 

(b) When soft goods or consumables are returned to a retail 
seller for the reason that they do not conform to an express 

. warranty, the retailer shall replace the nonconforming goods 
where the manufacturer has directed replacement in the ex­
press warranty. In the event the manufacturer has not 
directed replacement in the express warranty, the retailer may 
replace the nonconforming goods or reimburse the buyer in 
an amount equal to the purchase price paid by the buyer for 
the goods, at the option of the retailer. Costs of reimbursement 
or replacement are recoverable by a retailer from the manu, 
facturer in the manner provided in Section 1793.5. 

SEO. 11. Section 1793.4 of the Civil Code is amended to 
read: 

'1793.4. Where an option is exercised in favor of service and 
repair under Section 1793.3, such service and repair must be 
commenced within a reasonable time, and, unless the buyer 
agrees in writing to the contrary, goods conforming to the 
applicable express warranties shall be tendered within 30 days. 
Delay caused by conditions beyond the control of the retail 
seller or his representative shall serve to extend this 30-day 
requirement. Where such a delay arises, conforming goods 
shall be tendered as soon as possible following termination of 
the condition giving rise to the delay. 

SEO. 12. Section 1793.5 of the Civil Code is amended to 
read: 

() () () () n 
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1793.5. Every manufacturer making exprl'.SS warranties 
who does not provide sen·ice and repair facilities within this 
state pursuant to subdivision (a) of Section 1793.2 shall be 
liable as prescribed in this section to every retail seller of such 
manufacturer's goods who incurs obligations in giving effect 
to the express warranties that accompany such manufacturer's 
consumer goods. The amount of such liability shall be deter­
mined as follows: 

(a) In the event of replacement, in an amount equal to the 
actual cost to the retail seller of the replaced goods, and cost 
of transporting the goods, if such costs are incurred plus a 
reasonable handling charge. 

(b) In the event of service and repair, in an amount equal 
to that which would be received by the retail seller for like 
service .rendered to retail consumers who are not entitled to 
warranty protection, including actual and reasonable costs of 
the service and repair and the cost of transporting the goods, 
if such costs are incurred, plus a reasonable profit. 

(c) In the event of reimbursement under subdivision (a) 
of Section 1793.3, in an amount equal to that reimbursed to 
the buyer, plus a reasonable handling charge. 

SEO. 13. Section 1794 of the Civil Code is amended to read: 
1794. Any buyer of consumer goods injured by a willful 

violation of the provisions of this chapter may bring an action 
for the recovery of damages, and 

(a) Judgment may be entered for three times the amount 
at which the actual damages are assessed, and 

(b) Reasonable attorney fees may be awarded. 
SEO. 14. Section 1794.2 of the Civil Code is amended to 

rend: 
1794.2. (a) Subdh-ision (a) of Section 1794 shall not 

apply to a cause of action commenced or maintained pursuant 
to Section 382 of the Code of Civil Procedure or pursuant to 
Section 1781 of this code. 

(b) Subdivision (a) of Section 1794 shall not apply to a 
judgment based solely on a breach of implied warranty of 
merchantability or, where present, the implied warranty of 
fitness. 

SEO. 15. Section 1794.3 of the Civil Code is amended to 
read: 

1794.3. The provisions of this chapter shall not apply to 
any defect or nonconformity in consumer goods caused by the 
unauthorized or unreasonable use of the ~oods following sale. 

SEO. 16. Section 1794.4 of the Civil Code is amended to 
read: 

1794.4. Nothing in this chapter shall be construed to pre­
vent the sale of a service contract to the buyer in addition to 
or in lieu of an express warranty if such contract fully and 
conspicuously discloses in simple and readily understood 
language the terms and conditions of such contract. 

SEO. 16.5. Section 1795.1 is added to the Civil Code, to 
read: 

95-3935 
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'1795.1. No requirement of this clrnpter shall apply to any 
equipment or any part tl1ereof which is a component of a 
system designed to heat, cool, or otherwise condition air wl1ere 
such a system shall become a fixed part of a structure, unless 
an express warranty respecting such component has been made 
by the retailef thereof, in which event it shall be the duty of 
the retailer to give effect to the provisions of this chapter. 

SEc. 17. Section 1795.5 ·is added to the Civil Code, to read: 
1795.5. Notwithstanding the provisions of subdivision (a) 

of Section 1791 defining consumer goods to mean "new" 
goods, if a distributor or retail seller of used consumer goods 
makes express warranties with respect to used goods that are 
sold in tltis state, the obligation of such distributor or retail 
seller shall be the same as that imposed on the manufacturer 
under this chapter, except: 

(a) It shall be the obligation of the distributor or retail 
seller making express warranties with respect to used con­
sumer goods (and not the original manufacturer, distributor, 
or retail seller making express warranties with respect to such 
goods when new) to maintain, or cause to be maintained, suffi­
cient service and repair facilities within this state to carry out 
the terms of such express warranties. 

(b) The provisions of Section 1793.5 shall not apply to the 
sale of used consumer goods sold in this state. 

( c) The duration of the implied warranty of merchant­
ability and where present the implied warranty of fitness with 
respect to used consumer goods sold in this state, where the 
sale is accompanied by an express warranty, shall be coexten­
sive in duration with an express warranty whir-h accompanies 
the consumer goods, provided the duration of the express war­
ranty is reasonable, but in no event shall such implied war­
ranties have a duration of less than 30 days nor more than 
three months following the sale of used consumer goods to a 
retail buyer. Where no duration for an express warranty is 
stated with respect to such goods, or parts thereof, the dura­
tion of the implied warranties shall be the maximum period 
prescribed above. . 

SEc. 18. The provisions of this act shall become operative 
on January 1, 1972, and shall apply to sales of consumer goods 
occurring on and after January 1, 1972, provided such con­
sumer goods are manufactured on or after March 1, 1971. 

CHAPTER 1524 

An act to amend Section 1241.7 of the Code of Civil 
Procedttrc, relating to eminent domain for state highways. 

[Approved by Governor November 16, 1971. Filed with 
Secretary or State November 16, 1971.) 

The people of the State of California do enact as follows: 

SECTION l. Sectio~ 1241.7 of the Code of Civil Procedure 
is RmC'nded to rend: 

1241.7. (a) Except as provided in subdivision (b), not­
withstanding any other provision of law to the contrary, the 

_J _J 
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fact that property is appropriated for public use as • state 
regional, county, or city park or recreation area, or wildlife o~ 
waterfowl management area as presently established by the 
Department of .Fish and Game pursuant to Section 1525 of 
the· Fish and Game Code, or historic site included in the 
National Register of Historic Places or slate-registered land­
marks, or as an ecological reserve as provided .for in Article 
4 (commencing with Section 1580) of Chapter 5 of Division 
2 of the Fish and Game Code, establishes a rebuttable pre­
sumption of its having been appropriated for the best and 
most necessary public use. The presumption established by this 
section is a presumption affecting the burden of proof. 

(b) When property appropriated for a public use as a state, 
regioiial, county, or city park or recreation area, or wildlife or 
waterfowl management area as presently established by the 
Department of Fish and Game pursuant to Section 1525 of the 
Fish and Game Code, or historic site included in the National 
Register of Historic Places or state-registered landmarks, or 
as an ecological reserve as provided for in Article 4 ( coll1menc­
ing' with Section 1580) of Chapter 5 of Division 2 oflhe Fish 
and Game Code, is sought to be. acquired for state highway 
purposes, or for public utility route or structure ·purposes, 
and such park or recreational area, or wildlife. or ,\,aterfowl 
management area, or historic site, or ecological reserve was 
dedicated to or established for park or recreational purposes, 
or as a wildlife or waterfowl management area, or as an 
historic site included in the National Register of Historic 
Places or state-registered landmarks, or as nn ecological re­
serve as provided for in .Article 4 ( commencing with Section 
1580) of Chapter 5 of Division 2 of the Fish and Game Code, 
prior to the initiRtion of highway route location studies, or 
public utility route or structure location studies, an action for 
declaratory relief may be brought only by the public agency 
owning such park or recretttional area, or wildlife or water­
fowl management area, or 1listoric site, or ecological reserve 
in t11e superior court to determine the question of which 
public use is the best and most necessary public use for such 
property. Sucl1 action for declaratory relief slrnll be filed and 
served within 120 days after publication by the California 
Highway Commission or the public utilit~, in. a newspnper of 
general circulation pursusnt to Section 6061 of the Govern­
ment Code, and delivery of a written notice to the public 
agency owning such park or recreational area, or wildlife or 
waterfowl management. nrea, or 'historic site. or ecological 
reserve by the California Higliway Commission or public 
utility that a proposed route or site or an adopted route in­
cludes park land or recreatiohal area, or a wildlife or water­
fowl management area, or an historic site, or nn ecological 
reserve owned by that agency, In sucl1 declaratory relief 
action, the resolution of the California Highwny Commission 
shall not b.e conclusive evidence of tl1e matters set fortll in 
Section 103 ·of the Streets and Highways Code. Such action 
for declaratory relief shall have preference over all other 
civil actions in the matter of setting tlle same for hear- 00263
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CALIFORNIA LEGISLATURE 

AT SACRAMENTO 

1973-74 REGULAR SESSION 

SENA TE FINAL HISTORY 
SHOWING ACTION TAKEN IN THIS SESSION ON ALL SENATE BILLS, 

CONSTITUTIONAL AMENDMENTS, CONCURRENT, JOINT RESOLUTIONS 
AND SENATE RESOLUTIONS 

CONVENED JANUARY 8, 1973 

ADJOURNED SINE DIE NOVEMBER 30, 1974 

DAYS IN SESSION .......... •-----•••• .. •············•·••••••··········•••••· 25' 

CALENDAR DAYS •••••••• · •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 635 

LT. GOVERNOR JOHN L. HARMER 

,,,.,itt.nt of th,, s.not. 
SENATOR JAMES R. MILLS 

President pro T.,,,,,ore 

Compll,d Under th,, 01,weHon of 
DARRYL R. WHITE 

S«nlory of th,, s.no,-

lly 
DAVID H. KNEALE 

H1$tory CM 
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708 SENATE FINAL HISTORY 

S.B. No. 1601--Song and Dymally. 
An act to amend Sections 5116, 5125, and 5127 of, and to repeal Sections 5117 

and 5130 of, the Civil Code, relating to civil law. 
1974 

Ian. 
an. 
an. 

June 

j::::: une 
une 

Aug. 
Aug. 

Aug. 
Aug. 

Aug. 

Aug. 
Aug. 
Aug. 

Sept. 
Sept. 
Sept. 

22-Introduced. Read first time. To print. 
25-From print. 
29-To C.om. on JUD. . 
IO-From committee with author's amendments. Read second time. 

Amended. Re-referred to committee. 
12-From committee: Do pass. (Ayes 7. Noes 0.) 
13-Read second time. To third readiru<. 
24-Read third time. Passed. To Assembry. (Ayes 36. Noes 0. Page 11257.) 
25-In Assembly. Read first time. To C.om. on JUD. 
13-Set, first hearing. Hearing canceled at the request of author. 
19-From committee with author's amendments. Read second time. 

Amended. Re-referred to committee. 
20-Set, first hearing. Further hearing to be set. 
21-From· committee with author"s amendments. Read second time. 

Amended. Re-referred to committee. 
26-From committee: Do pass u amended. (Ayes 6. Noes 0.) Read 

second time. Amended. To third reading. · 
28-Read third time. Passed. To Senate. (Ayes 72. Noes 0. Page 17796.) 
28-In Senate. To unfinished business. 
31-Senale concurs in Assembly amendment. To enrollment. (Ayes 28. 

Noes 0. Page 14126.) 
5-Enrolled. To Governor at 5 p.m. 

23-Approved by Governor. · 
23-Chaptered by Secretary of State. Chapter 1206, Statutes of 1974. 

S.B. No. 1602-Song. 
An act to amend Section 1795.5 of the Civil Code, relating to consumer 

warranties. 
1974 
Jan. 22-Introduced. Read first time. To print. 
Jan. 25-From print. 
Jan. 29-To C.om. on JUD. 
Feb. 27-From committee: Do pass. (Ayes Ju. Noes 0.) . 
Feb. 28-Read second time. To third reading. 
Mar. 4-Read third time. Passed. To Assembly. (Ayes 30. Noes 0. Page 8246.) 
Mar. 5-In Assembly. Read first time. Held at desk. 
Mar. 6-To C.om. on JUD . 

. Mar. 28-From committee: Do pass. To C.onsent Calendar-. 
April I-Read second time. To C.onsent Calendar. 
April 4-Read third time. Passed. To Senate. (Ayes 72. Noes 0. Page 11783.) 
April 4-In Senate. To enrollment. 
April 9-Enrolled. To Governor al 3 p.m. 
April 17-Approved by Governor. · 
April 17-Chaptered by Secretary of State. Chapter I~, Statutes of 1974. 

S.B. No. 1603-Robbins (Coauthor: Assemblyman Boatwright). 
An act to repeal Chapter 3 (commencing with Section 8200) of Division I of 

Title 2 of, and to add Chapter 3 ( commencing with Section 8200) to Division 
I of Title 2 of, the Government Code, relating to notaries public. 

1874 

~

an. 23-Introduced. Read first time. To print. 
an. 28-From print. 
an. 29-To C.om. on G.O. 
eb. 26-Set, first hearing. Hearing canceled at the request of author. 

Nov. ~From committee without further action. 
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SENATE BILL No. 1602 

' ' Introduced by Senator Song 

January 22, 1974 

· An act to umend Section 1795.5 of the Cil,11 Code, refuting 
to consunwr wurnmties. 

J.EGISJ..-\TIVE COUNSl•:J:S DIGEST 

SB 1602, as introduced,.Song. Consumer warranties: used 
goods. · 

States that obligations of a distributor or retail seller of used 
goods sold in this state under the Song-Beverly Consumer 
Warranty Act extend to sales of all used goods regardless of 
when such goods may have been manufactured. 

States that this act does not constitute a change in, but is 
declaratory of, existing law. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The people of the Stiite of Ciiliforniil do e1w~t 11s follows: 

1 SECTION 1. Section 1795.5 of the Civil Code is 
2 amended to read: 
3 1795.5. Notwithstanding the provisions of subdivision 
4 (a) of Section 1791 defining consumer goods to mean 
5 "new" goods, if a distributor or retail seller of used 
6 consumer goods makes express warranties with respect 
7 to used goods that are sold in this state, the obligation of 
8 such distributor or retail seller shall be the same as that 
9 imposed on the manufacturer under this chapter, except: 

10 (a) It shall be the obligation of the distributor or retail 
11 seller making express warranties with respect to used 
12 consumer goods (and not the original manufacturer, 
13 distributor, or retail seller making express warranties 

• 14 with respect to such goods when new) to maintain, or 

2 1602 25 IOI 
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SB 1602 -2-

1 cause to be maintained, sufficient service and repair 
2 facilities within this state to carry out the terms of such 
3 express warranties. 
4 (b) The provisions of Section 1793.5 shall not apply t 
5 the sale of used consumer goods sold in this state. 
6 -(c) The duration of the implied warranty o 
7 merchantability and where present the implied warrant 
8 of fitness with respect to used consumer goods sold in thi 
9 state, where the sale is accompanied by an expres 

10 warranty, shall be coextensive in duration with an expres 
11 warranty which accompanies the consumer goods 
12 provided the duration of the express warranty i 
13 reasonable, but in no event shall such implied warrantie 
14 have a duration of less than 30 days nor more than thre 
15 months following the sale of used consumer goods to 
16 retail buyer. Where no duration for an express warrant 
17 is stated with respect to such goods, or parts thereof, th 
18 duration of the implied warranties shall be the maximu 
19 period prescribed above. 
20 (d) The obligution of the distributor or retuil sell, 
21 who makes e1r.press wurninties with respect to used goo 
22 that are sold Ji1 this stute, shu/1 extend to the sule of a 
23 such used goods, regardless of when such goods 1naJ-· hm 
24 been 1mmufactured 
25 SEC. 2. The amendment of Section 1795.5 of the Civ 
26 Code made by Section 1 of this act does not constitute 
27 change in, but is declaratory of, the existing law. 
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SB 1602 

The purpose of SB 1602 is, frankly, to correct a piece of 

sloppy drafting that we cOD1Ditted several years ago. The problem 

has been brought to our attention by several attorneys. 

Moat of the Song-Beverly consumer Warranty Act applies only to 

! 

I 

I 
I 

I 
the sale of new consumer goods. As the Act imposes duties upon the "I 

manufacturers of new goods, we included a provision making the Act 

apply only to goods manufactured on or after March 1, 1971. This 

effective date pe:cmitted manufacturers to cost their obligations. 

Unfortunately, the March 1, 1971, effective date can also be 

read so as to apply to Civil Code Section 1795.5 the section 

amended by this bill. This is unfortunate because a date of manu­

facture has no relevance to its provisions. The section imposes 

no burden on any manufacturer, nor does it affect any manufacturer 

in any way. 

It is the only section of the Act applying to used goods. It 

only applys to retailers and distributors and only if they choose 

to warrant the goods they sell. There is no reason for any manu­

facturing date limitation. 

Without SB 1602 a retailer of used goods who wishes to give 

a warranty may have to meet two different legal standards -­

depending on the age of the goods. SB 1602 will place all such 

goods under a single standard. 
14 .. ..,,,. 

There is no"opposition. I ask for an "aye" vote. 

1111111111111111 
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Honorable Alfred H. Song 
Senate Chamber 

Sacr~ento,· California 
January 21, 1974 

Consumer Warranties - #372 

Dear Senator Song: 

AL'VlieD: ..... :·.<._. 
lloNn_D~-~­
JANft·W• Mil ..... 
TNOIIAa·••:"•~ 
M1cNA&L.J •. 1CaeffN 
I- Doliei;u·ICINNKY 
Y&cftMI --.11111.•u 
D,\N1a..l.OU1• 
JA._ A; 11AMAl,A 
PsTai •~·MKUUCOII 
M••llO.'A.·lllucntCH 
naallir:L.~P:.UN1:: 
TIIACTO_lPoWsU.. II 
......... ft II01'11 
IIA• Y·8MAW··· 
.IOHN·T-.9'TUN9AUII 
....,..L,WAUCUP 
JOHPM ·L WAL'TUCM 
TltcUI.U;"D. WNCLAN 
.. , ..... w, ... 
CM1118'fOPMn•Zllaa.s -

Pursuant to your request, we have prepared the 
attached draft, relating to consumer warranties. 

Among other things, the amendment to 
Section 1795.5 of the Civil Code made by this draft pro­
vides that a distributor or retail seller of used 
consumer goods who makes express warranties with respect 
to those goods that are sold in this state has the same 
obligation tn1der the Song-Beverly Consumer Warranty Act 
as that imposed on a manufacturer except that such 
obligation e..'lttends to the sale of all such used goods 
regardless of when such goods may have been manufactured. 

In addition, the draft provides that this 
amendment of Section 1795.5 of the Civil Code does not 
constitute a change in, but is declaratory of, existing 
law. 

However, Section 18 of Chapter 1523 of the 
Statutes of 1971 provides specifically that the provisions 
of the Song-Beverly Consumer Warranty Act, including the 
provisions of Section 1795.5 presumably, apply to sales 
of consumer goods occurring on and after January 1, 1972, 
provided such consumer goods are manufactured on or after 
March 1, 1971. 
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Honorable Alfred H. Song - p.· 2 - #372 

In view of Section 18 of Chapter 1523 of the 
Statutes of 1971, there is•• serious question whether 
the amendment made to Section 1795.5 of the Civil Code 
by this draft is in fact declaratory of existing law. 

Moreover, if this.amendment is not declaratory 
of existing law, there is a constitutional question 
raised by the amendment to Section 1795.5 made by this 
draft relating to the impairment of the obligation of 
contracts. (Sec. 16, Ar.t. I, Cal. Const., Sec. 10 (1), 
Art. I, U.S. Const.) 

JAM:mlb 

000254 

Very truly yours, 

George H. Murphy 
Legislative Counsel 

4~,,..,_~,,. 
A. Marsala 

uty Legislative ~ounsel 
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• 

SB 1602 (Song) 
As introduced 
Civil Code 

• 

CONSUMER WARRANTIES 
-USED GOODS-

HISTORY 

Source: Author 

Prior Legislation: None 

Support: Unknown 

Opposition:. No Known 

DIGEST 

Specifies that, for purposes of the Song-Beverly 
Consumer Warranty Act, the obligation of the dis­
tributor.or retail seller who makes express war­
ranties with respect to used goods that are sold 
in this state shall extend to the sale of all such 
goods regardless of when such goods may have been 
manufactured. 

Specifies that the bill is.declaratory of existing 
law. 

PURPOSE 

s 
B 

l 
6 
0 
2 

Avoid judicial constructions which would limit the 
applicability of the Song-Beverly consumer Warranty Act 
to used goods manufactured after March 1, 1971. 

COMMENT 

'!' l. It is contended by the proponents of this measure 
that some courts, contrary to the author's intent, 
are limiting the application of the provisions of 
the Song-Beverly Consumer warranty Act relating 
to used goods, to include only goods which were 
manufactured after March 1, 1971. 

(more) 
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SB 1602 (Song} 
Page !'WO 

• 

s 
B 

'l'l':is bill therefore specifies, as a declaration 1 
of existing law, that the obligation of the dis- 6 
tributor or retail seller who makes express war- O 
ranties with respect to used goods that are sold 2 
in this state shall extend to the sale of all 
such u~ed goods, regardless of when the goods 
may have been manufactured. 

Section 1795.S of the Civil Code, which is 
amended by the bill and governs the application 
of the warranty act to used goods, was added to 
the warranty act in 1971 by Chapter 1523 of the 
Statutes of 1971. Section 18 of that Chapter 
reads, in part, as follows: 

The provision& of this act ••• shall apply 
to sales of consumer goods occurring on 
and after January l, 1972, provided such 
consumer goods are manufactured on or 
after March 1, 1971. 

Considering the provisions of Section 18, it is 
questionable that the bill is declaratory of 
existing law. 

********** 
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DATE TYPED: 3-1-74 

BILL HUMBER: SB-1602 

AUTHOR: song 

~····••tt ..... ....,. ..... . : : : .................... : 
• POSITIONS 

'-' NO INPO'l' AVAILABLE. 

DIGEST 
This bill, concerning consumer warranties, would state 
that obligations of a distributor or retail seller of 
used goods sold in ~his state under the song-Beverly 
Consumer Warranty Act would extend to sales of all 
used goods regardless of when such goods may have been 
manufactured. The bill would also state that this act 
would not constitute a change in, but would be declar­
atory of, existing law. 

FISCAL EFFECT: Appropriation, no. Fiscal 
commi.~tee, no • 

• .___ 
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ASSEMBLY COMMITTEE ON JUDICIARY 

Bill Analysis 

Work Sheet 

RE: Bill No. \ ,.:__ I/ C· )... 

Please complete this form and return it to the Assembly committee on 
Judiciary as soon as ?Ossible. 

1. Origin of the bill: 

( a) What is the. source of the bill? 
or governmental entity, if any, 

(What person, organization 
requested introduction?) 

~"~A. 

(b) Has a similar bill been before either this or a previous 
session of the Legislature? If so, please identify the 
session, bill number and disposition of the bill. 

,-,o 
(c) Has there been an interim committee report on the bill? 

If so, please identify the report. 

tJO 

2. Problem or deficiency in the present law which the bill seeks 
to remedy: 

~" ,,,-rr,.c.11,... ,K 

3. Please attach copies of any background material in explanation 
of the bill, or state where such material is available for 
reference by the committee staff. 

4. Hearing: 

( a) 

(b) 

(c) 

Approximate amount of time necessary for hearing. 

Preference for date of hearing. 

Names of witnesses to testify at the hearing. 
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ASSEMBLY COMMI'ITEE ON JUDICIARY 
CHARLES WARREN, Cs•mv•w 

BILL DIGEST 

BILL: SB 1602 

AUTHOR: Song 

HEARING DATE: 3/26/74 

SUBJECT: Consumer Warranties -- Used Goods 

BILL DESCRIPTION: 

The Song/Beverly consumer Warranty Act applies to consumer 
goods manufactured on or after March 1, 1971. Although the 
Act primarily relates to new consumer goods, it does include a 
section on used goods • 

SB 1602 relates to the used good section of the Act. The 
used good section of the Act applies to distributors and retail 
sellers. It does not apply to manufacturers. 

This bill makes clear that the distributor's or retailer's 
obligation under express warranties for used goods extends to 
all used goods, irrespective of the date of manufacture. 

The bill contains a provision stating that the bill is 
simply declaratory of existing law. 

COMMENT: 

The apparent purpose of the bill is to clarify existing . 
law. Under the present language of the.above Act, it is probable 
that the March 1, 1971 date of manufacture would apply to used 
goods as well as new goods. Since the used goods section of the 
Act only applies to retailers and distributors who choose to make 
express warranties, the date of manufacture would not be relevant • 

(CONTINUED) 
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SB 1602 

• Page 2 

• 

• 

The proponent of the bill indicates that unless the Act 
is clarified, a retailer who makes an express warranty under the 
Act would have to satisfy different legal standards according to 
the date of manufac~ure • 
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•TATI' CA~ITOL 
11.ACl'IAMl'.NTO •ael4 

1•1•J "":,.:nee 

D!ITIIICT o,-,ica 

:Z3S7 S. OA11,-1SLO AVSHVI' 
MONTEIUtY ,-1,11,i;: 11711 .. 

(21S) 72.& 0 al:zt1 
D 

April 12, 1974 

• j.emrl.e 
Ofulifo:ntla 1Jl.egislmur.e 

ALFRED H. SONG 
LOI ANOIU.11:a COUNTY 

TWI.HTY•I.IOHTH 8CNATOftlAL tl!STIIICT 

CHAIRMAN 
SENATE COMMITTEE ON JUDICIARY 

Th~ Honorable Ronald Reagan 
Governor of California 
state capitol Building 
Sacramento, California 95814 

• 

RE: SB 1602 

Dear Governor Reagan: 

C4'~H!"rT~:: 

IUIINSII AND ,.110,a111or,1 

HtALTH AND WtL,-AIIC 

JUOICIAIIT 

LOCAL 00Va11N1 .. NT 

COMMIIIIONI 

aTATll ADVIIOIIT HEALTH COUNCIL 

.TATI. JUOICIAL COUNCIL 

SB 1602 has been passed by the Legislature on a unanimous vote of 
each House and has been forwarded to you for your approval. 

The purpose of this bill is, frankly, to correct a piece of sloppy 
draftLng which we placed in the Song-Beverly Consumer warranty Act 
several years ago. 

Under the present language of the Act, it is probable that the 
March l, 1971 date ~f manufacture would apply to used goods as 
well as new goods. Since the used goods section of the Act only 
applies to retailers and distributors who choose to make express 
warranties, the dat~ of manufacture would not be relevant. 

' Unless the Act is clarified by SB 1602, a retailer of used goods 
who makes an express warranty under the Act would have to satisfy 
different legal standards according to the date of manufacture. 

There is no known opposition. 

I respectfully request that you sign this bill into law. 

Sincerely, 

AHS/ny 

Enclosure 
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ENROLLED BILL REPORT 
AGENCY BILL NUM!IEI! 

Agriculture a11<l Services sa 1602 
DEPIO.RTMENT, !IOAIIO O~ COMMr,sroN AUTHOR 

Department of Consumer Affairs song L-------=--==-=--==:.:..:.--=--==-----.::..::.:.::.=..:=~:.:.::.=--=-=--=-.:=--------------'------='---- •· --
SUBJECT: Technical amendment to Song-Beverly Consumer Warranty Act. 

HISTORY, SPONSORSHIP, AND RELATED LEGISLATION: 

ANALYSIS: 

VOTE: 

The s~~g-Beverly Consumer Warranty Act passed in 1971 established existing 
law as to implied warranties accoiLipanying th~ ~G.t.::d.l sal':' nf used consumer 
goods. As it is not entirely clear in one area, SB 1602 is simply a 
clarification of what has been in practice assumed as existing law. SB 1602 
is 0ponsored by the author. There are no related bills in this session, 
and there is no opposition to this pieae of legislation. 

Specific Findings 

Makes it clear that implied warranties will arise by op~ration of the 
Song-Beverly Consumer Warranty Act on the retail sale of used consumer 
goods where the retailer has made an express warranty regardir.g such 
g~ods, regardless of the year in which the used goods were originally 
manufactured. 

The retail sale of used goods which are expressly warranted by·the retailer 
is the ctitical~event as to the oPeration of the act. If the sale occurs 
after th~ effective date of the act, the act operates to supply implied 
warranties of merchantability and, where applicable, implied warranties of 
fitness. The date of original manufacture of the goods is irrelevant to the 
purposes of the act. SB 1602 makes this point clear and should be beneficial 
in the interpretation of the act. 

Fiscal Analysis 

No fiscal impact on this department. 

senate: 30-0 Assembly: 72-0 

RECOMMENDATION: ----------------------- -----
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ENROLLED SILL MEMORANDUM TO GOVERNOR DATE 

SILL NO. 

Vote-Senate 

Ayes--
Noes--

"' .. 

Vote-Assembly 

Aye,,-

Noe~ 

Recommendolion 

••1••· 

Anril 17, 1974 

SB 1603 AUTHOR Sono 

XX--Unanimous 

XX._Unonimous 

SB 1603 states that the obligations of a distributor or 
retail seller of used goods sold in this state under the 
Song-Beverly Consumer Warranty Act extend to sales of ;:ill 
used goods rEegardless of when such goods may have been 
manufactured. 

The Department of Consumer Affairs recommenr1s approv,:.: 1.. 

The Legal Affairs Unit recommends approv,il. 

t,ppn,v,· 
legisloti

1
,i-,e ~ry 

\'V 
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April 18, 1974 

Mr. Richard E. Elbrecht 
Attorney at r..aw 
P. o. Box 1185 
Santa Cruz. California 95061 

Dear Mr. Elbrecht: 

You may be interested in our SB 1602, a copy of which is 
enclosed. 

By keeping a low profile and avoiding unnecessary debate, 
we managed to guide this bill through the 1 egislature 
without arousing any opposition. The Governor signed it 
on April 17, and it is now chapter 169 of the Statutes 
of 1974. 

I hope this will prove useful to you. 

Sincerely, 

:UCHA iW C. THOMS ')N 
Administrative Assistant 

RCT/ny 

Enclosure 
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Ch.169] STATUTES OF 1974 325 

The people of the State of California do enact as follows: 

SECTION 1. The heading of Chapter 10.5 (commencing with 
Section 10570) of Division 9 of the Health and Safety Code is 
amended to read: 

CHAPTER 10.5. RECORDING CERTIFICATION OF FOREIGN BIRTHS 
AND DEATHS 

SEC. 2. Section 10570 of the Health and Safety Code is amended 
to read: 

10570. A certification of birth or of birth data issued by an agency 
of the government of the uaited States to authenticate a birth of a 
child to a United States citizen outside of the United States may be 
recorded in the office of a county recorder in the last county of 
permanent residence of one or both parents of the child if the last 
permanent residence in the United States of one or both parents of 
the child was in California. A certification of death or death data 
issued by an agency of the government of the United States to 
authenticate the death of a United States citizen outside of the 
United States may be recorded in the office of the county recorder 
in the last county of permanent residence if the last permanent 
·residence in the United States of such citizen was in California .. 

SEC. 3. Notwithstanding Section 2231 of the Revenue and 
Taxation Code, there shall be no reimbursement pursuant to this 

-section nor shall there be any appropriation made by this act, 
because financing is provided by Section 27361 and Sections 27365 
through 27369, inclusive, of the Government Code. 

CHAPTER 169 

An act to amend Section 1795.5 of the Civil Code, relating to 
consumer warranties. 

[Approved by Governor April 17, 1974. Filed with 
Secretary of Stale April 17, 1974.J 

The people of the State of California do enact as follows: 

SECTION 1. Section 1795.5 of the Civil Code is amended to read: 
1795.5. Notwithstanding the provisions of subdivision (a) of 

Section 1791 defining consumer goods to mean "new" goods, if a 
distributor or retail seller of used consumer goods makes express 
warranties with respect to used goods that are sold in this state, the 
obligation of such distributor or retail seller shall be the same as that 
imposed on the manufacturer under this chapter, except: 

(a) It shall be the obligation of the distributor or retail seller 
making express warranties with respect to used consumer goods 

41602 995 903 
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326 STATUTES OF CALIFORNIA [ Ch. 170 

(and not the original manufacturer, distributor, or retail seller 
making express warranties with respect to such goods when new) to 
maintain, or cause to be maintained, sufficient service and repair 
facilities within this state to carry out the terms of such express 
warranties. 

(b) The provisions of Section 1793.5 shall not apply to the sale of 
used consumer goods sold in this state. 

( c) The duration of the implied warranty of merchantability and 
where present the implied warranty of fitness with respect to used 
consumer goods sold in this state, where the sale is accompanied by 
an express warranty, shall be coextensive in duration with an express 
warranty which accompanies the consumer goods, provided the 
duration of the express warranty is reasonable, but in no event shall 
such implied warranties have a duration ofless than 30 days nor more 
than three months following the sale of used consumer goods to a 
retail buyer. Where no duration for an express warranty is stated 
with respect to such goods, or parts thereof, the duration of the 
implied warranties shall be the maximum period prescribed above. 

(d) The obligation of the distributor or retail seller who m'.ikes 
express warranties with respect to used goods that are sold in this 
state, shall extend to the sale of all such used goods, regardless of 
when such goods may have been manufactured. 

SEC. 2. The amendment of Section 1795.5 of the Civil Code made 
by Section l of this act does not constitute a change in, but is 
declaratory of, the existing law. 

CHAPTER 170 

An act to amend Section 265 of the Health 1md Safety Code, relating 
to crippled children, and declaring the urgency thereof, to take 
e/Fect immediately. 

[Approved by Governor April 17, 1974. Filed with 
Secretary of State April 17, 1974.] 

The people of the State of California do enact as follows: 

SECTION l. Section 265 of the Health and Safety Code is 
amended to read: 

265. Annually the board of supervisors of each county shall 
appropriate for services for handicapped children of the county, 
including diagnosis, treatment, and therapy services for physically 
handicapped children in public schools, exclusive of administrative 
costs, a sum of money not less than that represented by a rate of 
one-tenth of one mill ($0.0001) on each dollar of the assessed 
valuation of the taxable property in the county, except that 
whenever the department on or before May 1st of any year certifies 
to the board of supervisors a smaller amount needed for such 
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CALIFORNIA LEGISLATURE 

1973-74 REGULAR SESSION 

and 

1973-74 SECOND EXTRAORDINARY SESSION 

SUMMARY DIGEST 
of 

Statutes Enacted and Resolutions (Including Proposed 

Constitutional Amendments) Adopted in 1974 
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1974 SUMMARY DIGESf 31 

Requires the Board of Medical Examiners to review and report to the Legislature at 
specified time, on various aspects of acupuncture. 

To take effect immediately, urgency statute. 

Ch. 166 (AB 2080) Kapiloff. Property taxation. · 
Eliminates exceptions to general requirement that county tax collector collect all 

property taxes. 
Repeals provision authorizing county board of supervisors to require either assessor 

or tax collector to collect taxes on unsecured property. 
Makes conforming changes. 

Ch. 167 (AB 2764) Mobley. School district construction funds. 
Provides for the addition of voted increase in maximum tax rate, to be effective 

commencing with 1973-74 fiscal year, which has a termination date and '!"hose sole 
purpose was providing construction funds, to the malOmum general purpose tax rate 
otherwise applicaJ:,le to school districts. 

To become operative July 1, 1974. 
To take effect immediately, urgency statute. 

Ch. 168 (SB 1405) Alquist. Foreign death records. 
Authorizes the recording in the county recorder's office of death certification or data 

issued by an agency of the federal government to authenticate the death of a United 
States citizen abroad in the last county of permanent residence if the last permanent 
residence of such person was in California, and limits the recording of birth certification 
or birth data, issued by an agency of the government of the United States to authenticate 
a birth of a· child to a United States citizen outside of the United States, to the last county 
of permanent residence if the last permanent residence of one or both parents of the 
child was in California. 

Provides that notwithstanding Section 2231 of the Revenue and Taxation Code there 
shall be no reimbursement and no appropriation is made by this act because of a 
specified reason. 

Ch. 169 (SB 1602) Song. Consumer warranties, used goods. 
States that obligations of a distributor or retail seller of used goods sold in this state 

under the Song-Beverly Consumer Warranty Act extend to sales of all used goods 
regardless of when such goods may have been manufactured. 

States that this act does not constitute a change in, but is declaratory of, existing law. 

Ch. 170 (SB 1574) Mills. Crippled children services program. 
Authorizes the Department of Health, upon approval of the Director of Finance, to 

approve a county appropriation in excess of two-tenths mill ($0.0002) on each dollar of 
assessed valuation of the taxable property in the county for crippled children services 
within the county, if the county expresses an intent to appropriate additional funds and 
the state is able to match such appropriation on a 3:1 ratio within the current state 
appropriation for its program. 

To take effect immediately, urgency statute. 

Ch. 171 (AB 2190) Maddy. Trust proceedings notice. 
Defines classes of persons who must be given notice in trust proceedings. Prescribes 

circumstances in which court may require additional notice or appoint a guardian of a 
beneficiary or beneficiary class. 

Ch. 172 (AB 2670) Lanterman. Air pollution control, variances. 
Revises provisions governing the conduct of hearings and notices re variances from 

air pollution control regulations of air pollution control districts. 
Permits variances which include schedules of increments of progress, as defined. 
Requires, where the air pollution control board adopts a rule or regulation limiting. 

emissions as of a future date, specified notice to persons emitting pollutants which woµld 
exceed such limits, and that the person shall submit a schedule of increments of progress 
leading to compliance. Provides that such rule or regulation may itself contain a sched­
ule of increments of progress and that, in such event, only persons who cannot comply 
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