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DECLARATION OF JAN S. RAYMOND

I, Jan Raymond declare:

| am an attorney licensed to practice by the California State Bar, State Bar number
88703, and admitted to practice in the United States Federal Court for the Eastern
District of California. My business is researching legislative history and interpreting
legislative intent, | have over 15 years experience in legislative research and analysis of
legislative intent.

In cooperation with persons working under my supervision, | undertook to research the
legislative history of the following project. All use of the word project in this declaration
refers to legislative research addressed to this focus:

Civil Code Sections 1791(0), 1791.2(a)(1), 1794(a)&(b) & 1795.7
In particular:
Chapter 1333, Statutes of 1970
Enacting Civil Code Sections 1791.2(a)(1) and 1794.
Chapter 1523, Statutes of 1971
Enacting 1795.5 and amending 1794
Chapter 169, Statutes of 1974
Enacting 1795.5(d)
Chapter 991, Statutes of 1978
Enacting 1791(o)
Chapter 385, Statutes of 1982
Repealing and reenacting 1794
Chapter 728, Statutes of 1983
Amending 1795.5
Chapter 1047, Statutes of 1985
Amending 1791(0)
Chapter 1280, Statutes of 1987
Adding 1793.2(d)(2) and amending 1794
Chapter 1265, Statutes of 1993
Amending 1791(0)
Chapter 196, Statutes of 1998
Amending 1791(0).

We report in a series of bound volumes. This Volume 1 contains discussion and
materials regarding the 1970, 1971 and 1974 enactments.

At all times, all persons working on this project operated under instructions to locate all
documents availabie pertinent to the legislative bill or bills which led to this enactment.

ed by the CA 4th District Court of Appeal Division 2.
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This research was compiled in the days immediately prior to the date of this declaration,
and reflects all the documents, and sources available during that time pertinent to this
project.

The documents listed are the substantive documents collected pertinent to the history of
this project. The term "substantive documents” as used in the previous sentence refers
to those documents relevant to the scope of the project. Some documents regarding the
legislative bills related to this project may not be forwarded in this report. Documents not
forwarded may include fiscal analyses addressing the budgetary impact of legislation,
documents addressing other portions of legislation not directly relevant to the project,
documents addressing simple support, or opposition to the legislation, or other
documents unlikely to be helpful in understanding the substantive purpose of the
legislation. The complete collection of documents is organized in generally chronological
order and sequentially numbered.

All documents listed are included with this declaration, except as otherwise noted in this
declaration. Unless otherwise noted in this declaration all documents were obtained at
one of the following sources; legislative offices at the State Capitol, the California State
Library, the California State Archives, or libraries at the University of California at Davis.
References to "bill file" as used in this declaration refer to files maintained regarding the
legislation that is the subject of the document collection. Some documents copied from
microfilm originals may be of poor quality; all copies included with this report are the best
available copies.

In this list of documents the abbreviation SFA is short for Office of Senate Floor
Analyses, and ARC is short for Assembly Republican Caucus.

The following documents accompany this declaration:

strict Court of Appeal Division 2.

1970 Chapter 1333
Excerpt regarding Senate Bill 272 (Song) from the Senate Final History, 1970
Reguiar Session. Page 1
SB 272 as introduced February 2, 1970. Page 3
“Documents regarding SB 272 as introduced from the bill file of the author, ten :
pages. Page6 O
A
Senate Committee on Business and Professions analysis of SB 272 as e
proposed 1o be amended. Page 16 <
<
SB 272 as amended in the Senate March 17, 1970. Page 18 O
(]
Letter dated March 31 regarding SB 272 as amended March 17 from the bill file =
of the author, one page. Page 21 5\
(888) 676-1947 Declaration of Jan Raymond Page 2 of 5

For definitions of the legislative terms used in this declaration, visit the California law page at
LEGISLATIVE HISTORY CLEARINGHOUSE
www.Ihclearinghouse.com
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SB 272 as amended in the Senate April 6, 1970. Page 22

Documents regarding SB 272 as amended Aprit 6 from the bill file of the author,

five pages. Page 25
SB 272 as amended in the Senate May 25, 1970. Page 30
Documents regarding SB 272 as amended May 25 from the bill file of the

author, seven pages. Page 34
SB 272 as amended in the Assembly July 16, 1970, Page 41
SB 272 as amended in the Assembly July 30, 1970. Page 45

Assembly Commerce and Public Utilities Committee analysis of SB 272 as
amended July 29, 1970, dated 8/3/70. Page 49

Documents regarding SB 272 as amended July 30 from the bill file of the
author, seventeen pages. (The first two pages of this group of documents, the
memo on Senator Song's letterhead dated August 3, 1970, were also found in

the file of the Assembly Committee on Commerce and Public Utilities.) Page 50
SB 272 as amended in the Assembly August 14, 1970. Page 67
(@]
Documents regarding SB 272, undated and press clippings, from the bill file of R
the author, sixteen pages. Page 72 =

Selected document regarding SB 272 from the enrolled bill file of former
Governor Renald Reagan, fourteen pages. Page 88

Press clipping from the bill file of the author, one page. Page 102
Chapter 1333, Statutes of 1970. Page 103

Post enactment documents and Legislative Counsel opinions from the bill file of
the author, fifty-one pages. Page 106

1971 Chapter 1523

Excerpt regarding Senate Bill 742 (Song) from the Senate Final History, 1971

ed by the CA 4th District Court of Appeal D

Regular Session. Page 157
S$B 742 as introduced March 29, 1971. Page 159
Documents regarding SB 742 as introduced from the bill file of the author,
twenty-nine pages, Page 163
>
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SB 742 as amended in the Senate June 8, 1971.
Senate Committee on Judiciary analysis of SB 742 as amended June 8.

Documents regarding SB 742 as amended June 8 from the bill file of the
author, twenty-three pages.

Assembly Committee on Judiciary analysis of SB 742 as proposed to be
amended, analysis dated 9/27/71.

SB 742 as amended in the Senate Assembly September 30, 1971.

Page 192

Page 197

Page 201

Page 224

Page 226

Documents regarding SB 742 as amended September 30 from the bill file of the

author, three pages. Page 231
Selected document regarding SB 742 from the enrolled bilt file of former
Govemnor Ronald Reagan, eight pages. Page 234
Chapter 1523, Statutes of 1971. Page 242
1974 Chapter 169
[QV
Excerpt regarding Senate Bill 1602 (Song) from the Senate Final History, c
19773-74 Regular Session. Page 247 'UOS
SB 1602 as introduced January 22, 1974. Page 249 S
Document regarding SB 1602 as introduced from the bill file of the Senate @
Committee on Judiciary, one page. Page 251 &
o
Document regarding SB 1602 found in the bill files of the author and the f
Assembly Committee on Judiciary, one page. Page 252 O
Legislative Counsel letter dated January 21 from the bill file of the author, two 8
pages. Page 253 O
[3]
Senate Committee on Judiciary analysis of SB 1602 as introduced. Page 255 - %
Senate Republican Caucus Third Reading analysis of SB 1602 as introduced. Page 257 [a)
o
Assembly Committee on Judiciary Bill Analysis Worksheet on SB 1602, from <
the committee bill file, one page. Page 258 <
O
Assembly Committee on Judiciary analysis of SB 1602 for hearing 3/26/74. Page 259 g
Selected document regarding SB 1602 from the enrolled bill file of former 2
Govemor Ronald Reagan, three pages. Page 261 8
>
(888) 676-1947 Declaration of Jan Raymond Pagedof5 @
For definitions of the legislative terms used in this declaration, visit the Califomnia law page at 8
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Letter dated April 18, 1974 from the bill file of the author, one page. Page 264
Chapter 169, Statutes of 1974. Page 265
Excerpt regarding Chapter 169 from the Summary Digest for 1974, Page 267

This collection ends with page 268

t declare under penalty of perjury the foregoing is true and correct.

Executed at Davis California, April 3, 2000.
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CALIFORNIA LEGISLATURE

AT SACRAMENTO
1970 REGULAR SESSION

~

SENATE FINAL HISTORY

SHOWING ACTION TAKEN IN' THIS SESSION ON ALL SENATE BILLS,
CONSTITUTIONAL AMENDMENTS, CQNCURRENT, JOINT
RESOLUTIONS AND SENATE RESOLUTIONS

CONVENED JANUARY §, 1970
ADJOURNED SINE DlE:SEPiEMIER 23, 1970

DAYS IN SESSION 150

CALENDAR DAYS — .. 282

Bill Signing’ Period Expires 12 O'dock Midnight September 20, 1970
Laws Become Effactive November 23, 1970

b .
Last Day for Filing Referandum November 22, 1970 4
Prasident pro Tempors . LT. GOVERNOR ED REINECKE
. SENATOR JACK SCHRADE President of the Senate

Compiled Under the Direction of

DARRYL R. WHITE
Sacratory of the Senak

by
J. ROY GABRIEL
- . History Clark

(8)

060001
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FINAL CALENPAR OF LEGISLATIVE BUSINESS

270—Teale.

An sct to amend Section 28150 of the Government Code, relntmg to compen-
sation of ecounty officers.

Feb. 2—Read first time,
Feh, 8—To Com. on L.GOV
April 1—From committee: Do pass.
. April 2.~Read second time. To third reading.
April 3—Reud third time. Pasved. To Assembly.
April 8—In Assembly. Rend first time. Held at desk.
April 6—To Com. on 1.GOV.
Aug. 21—From Asgembly without further action.

271—Teale.

An act to add Section 25208.7 to the Government Code, relating to county
taxes on ski-lift nse.

Feb. 2—Read first time.

Feb. 3—To Com, ou REV. & TAX. -

Ang. 21—From committee without further action. .

272—Song (Coauthors: Assemblymen Karabian and Beverly).-

An net to ndd Title 1.7 (commencing with Section 1790) to Part 4 of Division
38 of the Civil Code, relating to consumer goods transactions,

Feb. 2—Read firet time,

Feh, 3—To Com. on JUDN

Feb, 25—Withdrawn from Coar. en JUD. and re-referred to Com. on B. & P.

Mar. 17—From committee with author's smendments. Read second time.
Amended. Re-referred to committee. i

April 8—From committee with author’s amendments. Read second time.
Amended. Re-referred to committee.

May 22—From committee : Do pass ns amended.

May 25—Read second time. Amended. To third reading.

June 24-—Read third time. Passed. To Assembly.

June 25—Iu Assembly. Read first time, Held at desk.

June 20—Ta Com. on C, & P.TL N

July 16—From committee with guthors’ amendments. Read second time.
Amended, Re-referred to committee.

July 30—From committee with author's amendments. Read second time.
Amended. Re-referred to committee,

Aug. 149—From committee: Do pnss as amended, Read second time. Amended
To third reading.

Ang. 19—Read third time. Passed. To Senate.

Aug. 19—1In Senate. To unfinished husiness.

Ang. 20—Senate concurs in Assémbly nmendment. To enrollment.

Sept. 8—Enrolled. To Governor at 9:30 u.m.

Sept. 17—Approved by Governor, Chapter 1333,

273—Dolw1g. Alquist, and Petris (Coauthor : Assemblyman Knox).
* An sct to add Section 300861 to the Streets and Highways Code, relating to
the southern crossing.

Feb. 2—Read first time. |
Feb. 3—To Com. on TRANS.
Aug. 21—From committee without further action,

060002
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SENATE BILL 3 No. 272

Introduced by 8enator Song

February 2, 1970

REFERRED TO COMMITTEE ON JUDICIARY

i

An act to add Title 1.3 (commencing with Section 1750) to
Part 4 of Division 3 of the Civil Code, relating to consumer
goods trensactions,

The people of the State of California do enact as follows:

Secriox 1. Title 1.3 (commencing with Seetion 1750} is
added to Part 4 of Division 3 of the Civil Code, to-read:

TITLE 1.3. CONSUMER WARRANTIES
Coarter 1. Coxsm_ur-m. WaARrRaNTY PROTECTION

Artiele 1.  General Provisions

OIS U H

10 1750, This chapter may be cited as the ‘‘Song Comsumer
11 “Varranty Protection Act.”’

12 1751.  Any waiver by the buyer of consumer goods of the
18 provisions of this chapter, except as expressly provided in
14 this chapter, shall be desmed contrary to public policy and
15 shall be unenforeeable and void.

16 1732. If any provision of this chapter or the application
17 therenf to any person or circwmstance is held unconstitu-
18 tionzl, such invalidity shall not affect other provisions or ap-
16 plications of this chapter which ean be given effect without
90 the invalid provision or application, and to this end the pro-
21 visions of this chapter are severable.

A

et er ke b0 1 L

LEGISLATIVE OUNSEL'S DIGEST
SB.272, as introduced, Song (Jud.). Consumer goods transactions.
: Adds Title 1.3 (commencing with See. 1750), Pt. 4, Div. 3, Civ.C.
. Fnacts ‘“Song Consumer Warranty Protection Act.”” Establishes
g2 oblications of manufacturers, distributors, and .sellers of consumer
J eBO;l_ds, and rights of buyers thereof, with respect to particular traps-
B 2clions.
k. Vote—Majority; Appropriation—No; Fiscal Committee—No.

District Court of Appeal Division 2.
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1753. The provisions of this chapter shall not.affectaf
rights and obligations of parties determined by referen

Commercial Code conflict with the rights guaranteed to b
of consumer goods under the provisions of this chapter,
provisions of this chapter shall prevail,

Artiele 2. Definitions

1755.  As used in this chapter:
- (a) ““Consumer goods’’ means any motor vehicle, mae :
appliance, devicg, product, or commodity that is uged i
bought for use primarily for personal, family, or househi[g
purposes. K -
(b) “‘Buyer’’ or"‘retai“ buyer’’ means any person
buys consumer goods from a person engaged in the bus
of manufacturing, distributing, or selling sueh goods at rets
(e) ‘“Manufeeturer” means any individual, partnersh
corporation, association, or other legal relationship whic
manufactures, assembles, produess, or gatlers consumer go0(
(d) “‘Distributor’* means any individual, partnership, e
poration, association, or other legal relationship which stan
between the manufacturer and the retail seller in purch:
consignments, or contracts for sale of consumer goods.
(e) '‘Retail selier,” **seller,”’ or ““retailer’’ means any ind#
vidual, partnership, corporation, association, or other leg
relationship which engages in the business of selling new go 0
to retail buyers.
1756. As used in this chapter:
(a) “‘Implied warranty of merchantability” or ‘“impli
warranty that goods are merchantable’’ means that the eo
sumer goods meet each of the following
(i) Pass without objection in the trade under the contra
deseription.
(ii) Are fit for the ordinary purposes for which such go
are used. 4
(iii) Are free from defects of materials or worlmanship. -
(iv) Are adequately contained, packaged, and labeled.
(v) Conform to the promises or affirmations of fact ma
on the container or label.
(b) ““Implied warranty of fitness’’ means that when t
retailer, distributer, or manufacturer has reason to know am
particular purpose for which the consumer goods are requiréf
and further, that the buyer is relying on the skill and judZgR&
ment of the seller to select and furnish suitable goods, themgh
there is an implied warranty that the goods shall be fit g
such purpose. i
1757, As used in this chapter, a sale ‘‘as is’’ or “‘with
faults’’ means that the manufacturer, distributor, and reta
diselaim all implied warranties that would otherwise attach 38

O 1 O £ o 3

Lr=Ne -l W= R NN

—3— 8B 272
the sale of consumer goods under the provisions of this chap-
ter. In the absence of any express warranties accompanying
the sale, the buyer assumes the entire risk as to the quality and
performanece of the goods purchased in a aale ““as is’’ or ““with
all faults.’”

Article 3. Sale Warranties

1760. Every sale of consumer goods by a manufacturer in
this state shall be accompanied by an implied warranty that
the goods are merchantable, exeept that no snch implied war-
ranty accompanies the sele of consumer goods that are sold on
an '‘as is’’ or ““with all faults’ basis, provided the provisions
of this chapter affecting ‘“as is’' or *““with all faults’’ sales ara
strietly complied with, . o

1761. Every sale of consumer goods in this state by a man-
ufacturer who has reasen to know at the time of the sale that
the goods are required for a particular purpose and that the
buyer is relring on the manufacturer’s skill or judgment to
seleet or furnish suitable goods shall be accompanied by an
implied warranty of fitness.

1762. Every sale of consumer goods in this state made
through a retailer or distributor who has reason to know at the
time of sale that the goods are required for a particular pur-
pose and that the buyer i3 relying on the retailer’s or dis-
tributor’s skill or judgment to select or furnish suitable goods,
shall. in lieu of the warranty of the manufacturer under See-

tion 1761, be aceompanied by an implied warranty that the _

goods are fit for that purpose.

1763. Mo implied warranty of merchantability and, where
applicable, no implied warranty of fitness shall be waived,
exeept in the case of a sale of consumer goods on an “‘as is’’
or ‘‘with all fanlts’’ basis where the provisions of this chapter
affecting “‘as is!’ or ‘‘with all faults’’ sales are strictly com-
plied with. .

1764, No sale or consumer goods on an “‘as is’’ or ‘‘with
all faults®” basis shall be effective to diselaim the implied war-
vanty of merchantability or, where applicable, the implied
warranty of fitness, unless a conspicuous writing is attached
to the goods which clearly informs the buyer in simple and
concise language of each of the following:

(a) The goods are being sold on an ‘‘as is’’ or ‘‘with all
faults’’ basis.

(b) The entire risk as to the quality and performance of
the zoods is with the buyer.

(e} Should the goods prove defective following their pur-
chase, the buver and not the manufaeturer, distributor, or re-
tailer assumes the entire cost of all necessary servicing or
repair.

District Court of Appeal Division 2.
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.in this state and service or repair of the goods is necessa

—4

1765. Every sale of consumer goods on an ‘‘as is’’ or ¢
all faults’’ basis made in compliance with the provisio
this chapter shall constitute a waiver.by the buyer of th
plied warranty of merchantability and, where applieabl y
the implied warranty of fitness. ) e

1766. Nothing in this chapter shall affect the right of
manufacturer, distributor, or retailer to make additional w
ranties with respect to consumer goods. However, a mannfasy
turer, disteibutor, or ‘retailer, may not, by such addition{
warranties, limit the application of or modify the warran
guaranteed by this chapter to the sale of consumer goods.

1767. Every manufacturer, distributor, or retailer mak
additional warranties with respect to consumer goods shal]
express such additional warrgnties in clear and coneise teriing
and clearly identify the party making such additional warras;
ties, .

1768. (a) Every manufacturer of consumer goods whi
are sold in this state and for which there exists a warran
either express or implied in law, shall maintain in this sta
sufficient service and repair facilities to earry out the terms g
such warranties. e

(b) Where such service and repair facilities are maintainedig

becanse they do not eomply twith the applieable warranti
service and repair shall be commenced within a reasonablg
time following receipt of the zocds by the manufacturer or i
representative in this state. Unless the buyer agrees in wr
to the contrary, the goods must be returned. at the manuf
turer’s expense, in merchantable condition within 30 days.
(e} Should the manufacturer be unable to make sueh retw
of merchantable goods, he shall either replace the goods
reimburse the buver in an amount equal to the purchase pr
paid by the buyer, less that ameunt directly attributable 1g¥
use by the buyer prior to diseovery of the defect. However, i
no event shall such deduetion from the purchase price be ma !
for defective goods forwarded to the manufacturer or his repis
resentative in this state within 36 daxs of their purchase., JJE8
1769. If the manufacturer fails to provide service and regy
pair facilities within this state as required in subdivision :~; 1
of Section 1768, the buyer may follow the course of actidi
preseribed in either subdivision (a) or (b)), below, as f_ollo L -
(a) Return the defective consumer goods to the retail selli
thereof for replacement, or for service or repair in aecordantiy
with the terms and conditions of the warranties, Such replaciy
ment. service, or repair shall be at the option of the buyer. Hie
the retail seller is unable to replace the defective article wil
merchantable goods ot is nnable to service or repair the goodly
in accordance with the terms and conditions of the warrany]
the retail seller shall reimburse the buyer in an amount equ :
to the purchase price paid by the buyer, less that amoulyg .

¥
.
=L

0= Uk LD e

—5— 8B 272
direetly attributable to use by the buyer prior to discovery of
the defect. However, in no event shall such deductions from the
purchase price be made for defective goods returned to the
retail seller within 30 days of their purchase.

(b) Return the defective article to the nearest retail geller

of like goods of the manufacturer for replacement, or for serv-
ice or repair in accordance with the terms and conditions of
the warranties. Such replacement, service, or repair shall be at
the option of the retail seller, '
. 1770. Where an option is exercised in favor of service and.
repair under Section 1769, such service and repair must be
commenced within a reasonable time, and, unless the buyer
agrees in writing to'the contrary, the goods must be returned
in merchantable condition within 30 days.

1771.  BEvery mannfacturer who fails to provide service and
repair facilities within this state as required by this chapter
shall be liable as prescribed in this section to every retail seller
of such manufacturer’s goods who incurs obligations in giving
effect to the warranties that accompany such manufacturer’s
eonsumer goods. The amount of such liability shall be deter-
mined as follows: _

{a) In the event of replacement, in an amount equal to the:
actuzl cost to the retail seller of the replaced goods, plus a
reasonable handling eharge. :

(b) In the event of service and repair, in an amount equal
to that whieh would be received by the vetail seller for like
service rendered to retail consumers who are not entitled to
warranty protection, ineluding, where applieable, the cost of
paritis, servicing, labor, storage, overhead, and a reasonable
profit. ' ;

(¢) In the event of reimbursement under subdivision (a)
of Section 1769, in an amount equal to that reimbursed to the
buyer, plus a reasonable handling charge.

1772. If additional warranties are made by persons other
than the manufacturer of the goods, the obligation of the
person making such additional warranties shall be the same
as that imposed on the manufacturer under Sections 1768 and
1769,

1773. Any buyer of consumer goods injured by a willful
violation of the provisions of this chapter may bring an action
for the recovery of damages. Judgment may be entered for
three times the amount at which the actnal damages are as-
sessed, plus rensonable attorney fees. ,

1774. Any retail seller of consumer goods injured by the
willful or repeated violation of the provisions of this chapter
may bring an action for the recovery of damages. Judgment
may be entered for three times the amount at which the actual
damages are assessed plus reasonable attorney fees.
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PRESS RELEASE
Senator Alfred H. Song FOR IMMEDYATE RELEASE

State Capitol, Room 2054 October 24, 1969
Sacramento, California 95814

An automobile owner complaihed to a representative of the manu-
facturer that ﬁis new car was defective. The representative agreed,
said éhat the warranty covered the situation, and told the owner to
take his car to any dealer for repairs. The owner went to six dealers,
all of whom refused to touch the car., Reason: the manufacturer does
not reimburse enough money for warranty repairs to make such work
profitable.

An appliance dealer purchased certain color television sets, fully
covered by warranties, from a manufacturer. When he tested the sets,
he found that a manufacturing defect seriously distorted the picture.
The dealer asked the manufacturer to repiace the sets under the,terﬁ;
of the warranty. The manufacturer refused, saying that the sets met
his manufacturing standards. The dealer’'s solution: sell the sets at
a discount and pass the problem on to the customer.

These are only two ¢f the many casés in which warranties have
failed to protect the consumer, according to State Senator Alfred H.
Song (D - 28th Dist.). Song is Chairman of the Senate Committee on
Business and Professious which has scheduled public hearings on the
subject of wafranties for'November 3rd and 4th in Los Angeles.

“Many warranties are simply advertising gimmicks to help sell the
product, " Song said. "They are not intended to protect the purchaser.
In fact, some warranties are drawn up with the purpose of providing as
little protection as possible."

Song stated that four methods are commonly used by some manufac-
turers to reduce expenses resulting from warranties. 0 O OO O [J

(1) Some warranties are drafted in technical and complex lan-

guage which is intended to confuse the public. The huyer is never
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told specifically what in the way of parts, labor or shipping is
covered Dy such a warranty. As a result, the manufacturer can inter-
pret the terms of the warranty as he chooses.

(2) Many warranties go into effect only if *he buyer sends a
registration card to the manufacturer within a few days of the pur-
chase., He often must include the serial number of the product.
Occasionally, however, the manufacturer places the serial number in a
position where the average person cannot find it.

{3) Frequently, warranties are good only as long as the buyer
abides by certain conditions. A typical condition is that the prod-
uct be serviced at specific intervals by a "factory-authorized
dealer”. By piling condition upon ceondition, the man#facturer can
whittle a warranty down to almost nothing,

{(4) Finally., a retail dealer can add his warranty to that of
the manufacturer for a maximum of confusion and a minimum of protec-

tion. An advertisement proclaiming: "For three days only ~ a two-

peal Division 2.

year parts and labor replacement warranty", often means that the buyeg%
is shuttled back and forth between the manufacturer and the dealer
without receiving satisfaction,

"This is not a blanket indictment," Song said. "The majority
of warranties represents an honest effort by manufacturers to insure
their customers against shoddy workmanship. A few, however, come
close to being fraud, and our committee is concerned with these and

with what protection the consumer may have against them."

e CA 4th District Court of

if you buy an appliance that does not work and neither the deale{;

nor the manufacturer honors the warranty, what can you do? Accordingj?

to Song, your chances are guite limited. OOOOO','
"There is no effective remedy aside from the courts, ™ he said.
"Certaiu private and government agencies collect complaints of shady

business dealings, but they will not act to reimburse the customer.
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Page Three

"Some people threaten to stop their payments until the retailer
makes repairs. This usually does not work, ﬁecause the retailer has
already discounted the debt to a bank, and has no more interest in
the matter.

"riling suit in court is tﬁe best alternative for the consumer,”
Song stated, "if he is willing to accept the time, trouble and ex-
penses involved. The law in this field, however, is not clear, and
the litigant must take his chances.”

Song said that the purpose of the hearing before the Business

and Professions Committee is to collect the information necessary for

a future clarification of California law. “The rights and responsi-

o\

c

bilities of the manufacturer, the retailer and the consumer should be-g

well-defined and known to all parties,” he said, "I plan to introducé%

legislation on this subject next year."

The hearing will begin on November 3rd in Room 115 of the Old

State Building, 217 West First Street, Los Angeles. It is open to th

public.

HHHEHHREHAHRHHE
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State Capitol FOR IMMEDIATE RELEASE
Room 2054
Sacramento, California 95814 February 2, 1970

PRESS RELEASE
SEN TOR ALFRED H. SONG

A major innavation in consumer protection was presented tc the
California Legislature today by State Senator Alfred K. Song {D - 28th
Discr.ct). Song's proposal for the first time would give legal assis-
.ance to the purchasor who attempts to enforce the terms of a warranty
or guarantee.

Under Song's plan, the consumer who purchased defectiv~ goods
covered by a warranty could have tﬁem repaired or replaced by return-
iny them to the retailer. The manufacturer of the goods would be liable
to the retailer for the cost of servicing the warranty.

“Many warranties," Song said, "are simply advertising gimmicks to
help sell the product. They are not intended to protect the bayer. In
fact, some warranties are drawn up with the purpose of providing as
little protection as possible.

“My files are full of letters from people who bought defective
automobiles or appliances, who tried to have them fixed under a warranty
and who experienced everything from lengthly delays to flat refusals,
These people need legal protection.”

The nill, known as the "Song Consumer Warranty Protection Act,”
defines the rights and responsibilities of the buyer, the retailer, and
the mannFacturer of ~nnsumer goods. It is based on téstimony given be-
fore the Senate Committee on Business and Professions during its hear-

ings on warranties thie fall,
"No manufacturcr has to offer any warranty or guarantee on his
goods, " Song said ‘Mos* manufacturers do because it i# good advert~-

ising. I believe that when a manufacturer chooses to advertise by

means of a warranty, he should be legally bound to live up to the terms .

wi his warranty."®
The Song Act applies to the makers, sellers and buyers of any

motor vehicle, appliance or other product that is used primarily for
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Page Two

personal or household purposes. The manufacturer of such goods has
three alternatives

- He can sell his products on an "As Is" or "With All Faults*®
basis if he clearly indicates that the buyer assumes the entire risk
as to the quality and performance of the goods. This relieves the
manufacturer ot all responsibilities. A

- He can market his goods without any formal warranty or dis-
<laimer. Under the Act, he is then responsible for the goods being
free from defects and fit for normal use for a reasonable time. This
is known in law as an implied warranty.

- He can attach an express warranty to his products making spe-
cific promises as to parts and service. If he does, the Song Act would
bind him to the terms of his warranty. .

Many manufacturers of consumer goods have established service
facilities in California to handle warranty work. Those who have would
be fequired by the Act to repair, replace or reimburse the buyer for
the goods within 30 days, unless the buyer agrees in writing to the con-
trary. This limitation would apply only to repairs covered by express
or implied warranties,

If the manufacturer fails to provide such service facilities, and
vet offers warranties with his products, the customer would have the
following prctection under the £ong Act.

The huyer would be ai'le ro return the defective consumer goods to
the retailer from which he bought them. He could then ask for either
replacement 6r tor the repair services promised by the warranty. If the
ratailer was sinable tn f'n-npl‘y, he would pay his customer the fair market
value of the purchase,.

When this was not canvenient, the buyer could go to any retailer
wio handled the same kind of products. He could then have his defec-
tire goods either repaired or replaced at the option of the retailer.

"This places a definate burden on the retailer, " Song said. “An
owner of an appliance store might be required to pPay out a substantial

amount of money by servicing warranties. This Act Protects the retailer
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Page Three

by making the manufacturer liable to him for every penny expended in
warranty work.

“rhe real question here," Song continued, "is whether the retailer
or the consumer can best deal with a manufacturer who fails to live up
to his warranties. Clearly, the answer is the retailer. He, unlike the
consumer, has the economic muscle to make the manufacturer listen.”

Any buyer or retailer who suffered financial injury because of an
intentional violation of th; provisions of this Act would be able to
sue for triple damages and costs.

"Our present statutes on warranties,®” Song said, "are vague and

in conflict with varidus court decisions. They fail to protect the

consumer and the retailer, and they set no standard to guide the manu-
facturer. My Act clarifies the rights and responsibilities of all
parties. I am hopeful that it will receive widespread support through-

out Ccalifornia."
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Airconditioning snd Refrigeration Coatractors Associstions

9390 SOUTR ML STRENT + 108 ANGELEN, CALSasoaa 90007 « (213) T4e-B48

February 18, 1970

Senator Aifred H. Song
State Capitol
Sacramento, California 95814

Dear Al:

It was a pleasure to be at your party the other night,
and all of us enjoyed ourselves very much.

Cur industry is most interested in your Senate Bill
272 entitled "Song Consumer Warranty Protection aAct." We be-
lieve there is much in the bill which merits our support; how-
ever, we wish to call to your attention certain problems under

the bill.

It is not clear whether section 1755 {a} which defines.
coverage under the Act, includes products such as aircondition-
ing equipment to be permanently attached as an improvement to
the real estate. I would lean towards an interpretation that it

was only personal property which was covered.

If it includes equipment subject to the Contractors
State License Law, we would be opposed to such a section as
1768 {a) which provides that each manufacturer “"shall maintain
in this State sufficient service and repair facilities to carry
out the terms of such warranties."” This section raises a great
many problems, particularly to those of our installing contractor
who either independently maintain service departments or are
dealers for manufacturers and ca-ry out the terms of the warranti
themselves.

durt’of Appeal Division 2.

In addition, if improvements to realty are cCovered,
many repairs which a manufacturer would make would be subject
to the Contractors State License Law and normally require
that the manufacturer be licensed as a contractor. Would this
law permit the manufacturer to engage in repair work without
a contractor's license?

As you know, we maintain the Airconditioning and Refrig-
eration ¢enter, and in cooperation with the industry we have
developed “Airconditioning Standards-Residential," a copy of
which is enclosed. We feel that many residential airconditioning

ed by the CA 4th District C
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Senatcr Alfred H. Song

systems are poorly installed and that the public is put upon.
Gradually, through the application of tlhie Standards and through
our organization taking complaints against the contractors,

we believe that we are improving the residential applications.

We particularly wish to point out in "Airconditioning
Standards-Residential" the provisions we have relating to
warranties. They are found in Appendix A on blue page 15 under
"Electrical Application and Installation, and Appendix A,
page 10, the last blue page in the book under "Gas and Gas-
Electric Installation and Application." We enclose, for
your convenience, copies of these two warranties.

We would be happy to consult with you so that a
program could be developed for warranties and guarantees where
improvements to real property are involved.

We would appreciate hearing from yocu as to whather or-
not under the present law, it is intended to cover improvements
to rea:!. property.

Yours very truly,
- -

H2E:1lgs
Enclosure
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0002
MJN/23

ed by the CA 4th District Court of Appeal Division 2.

)

)ocBment receiv

February 18, 1970 <

O

)

]

)

O

O

)]

&



March 2,1970

Calif. Council of Airconditioning
and Refrigeration Contracters Assn.
2220 South Hill Street

Los Angelas, Califormia 90007

Attn: Mrx. Henry B. Ely
Dear Henry:
Thank you for your latter regarding my SB 272,

While there may be some borderline cases, my bill
applies to situations in which a consumer purchases

a product from a retail seller. This would obviously
cover purchases of certain air conditioning eguips
ment, but I believe that it would clearly exciude
asituations involving congracters. This bill, unlike
ouxr SB 1166 of last year, does not involve relation-
ships between contractars, subcontractors, etc.

/

Sincerely,

ALFRED H.SONG
ans/laj.
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Airconditioning and Refrigeration Contractors Associstions

2790 soUTE SNLI STAERT 108 ANGELES, CALIFOROGA 00007 . (213) T4B-B448

)

March 12, 1970

(!

Senator Alfred H. Song
State Capitol
Sacramento, California 95814

Dear Al:

O

- Your answer regarding my letter of February 18,
concerning your Senate Bill 272, indicates that your
intent in the "Song Consumer Warranty Protection Act® is
to protect the consumer who purchases a product from a
retail seller, and is intended to exclude situations
invoiving contractors.

(]

Without repeating again the detailed considerations
made in my letter cof February 18, may I suggest an amend- -
ment such as this to clarify vour intent that contractors
and subcontractors are not involved in the purposes of
the bill:

)

This language could be added to Section 1755--

{(a) on Page 2 Line 14 of the bill as introduced
February 2, 1970:

Appea Division 2.

"Consumer goods" does not include installations :
; by a dieensed contractor e
Chapter 9 (commencing with Sectiocn 7000) 5
of Division 3 of the Business and Professions Code.

Your inc€lusion of this suggested amendment will
specifically clarify the intent and scope of the Song
Consumer Warranty Protection Act.

@

- ) Sincerely,

}%z/&tf e :‘:; (:(—-C;‘/

Executive Secretary

O

HBE:S:lgs
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SB 272 (Song) _ 'B. & P. Code
To Be Amended - Civil Code Warranties

HISTORY: SB 272 was an 6utgrowth of an investiga-
tion done by this committee of November, 1969 on
the subject of warranties. SB 436 is a companion
bill. .

It has been gensrally found that aside from consumer
complaints on auto repatrs, the single largest cate-
gory of consumer complaints from such agencies as

the Attorney General's office, the Better Business
Bureau, Radio and T.V. action lines, and the Division
of Consumer Affairs have concerndd themselves with
warranty problems. Attached for the committee infor-
mation is the backgromnd report which was submitted
to the committee in November, 196%.

PROPOSED LEGISIATION: SB 272 enacts the Song Con-
sumer Warranty Protection Act.

SB 272 establishes the fact that all consumer goods
in this state khall be accompanied by an implied
warranty, of fitness and merchantability, except if
the manufacturer chooses to sell his goods "as is"
or "with all faults." 1In every case, the implied :
warranty of fitness and merchantability cannot be
disclaimed unless the buyer is clearly informed by
conspicuous writing prior| to the sale that the good
is 80ld on an “as is" or *with all faults" basis.

The manufacturer, distributor or retailer of consu-
mer goods may not, by additional warranties, limit

or modify their implied warranties or fitness and
ability. 'This does not; however, preclude the making
of additional warranties.

If Manufacturers of consumer goods sell goods for
which there exist a warranty, they are required to
have sufficient service and repair facilities to
carry out the terms of such warranties. Such repair

NN o

of a warranty product must take place within a peridd

of 30 days. If the manufacturer is unable tc make
the return good merchantable within 30 days, the
manufacturer is required either to reimburse the
buyer in the amount equal to the purchase price less

' the amount of usage by the buyer or replace the good
with A new ana.
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If the manufacturer fails to provide service and
repair facilities, then the buyer may return defec-
tive goods for replacement or service at his option

to the retailer., If the retailer is unable to either 2

repatr or replace the good, he will reimburse the
buyer in the amount egual to the purchase price less
the amount of usage by the buyer. In any case, un-
less the buyer agrees in writzng on the contramy,
the goods must be returned in merchantable condition
within 30 days. .
When the manufacturer fails to provide service and
repair facilities within the state, he is held
liable for the retailers cost in making the good
merchantable to the buyer.

Any buyer of consumer goods by willful violation of
the provisions of SB 272 may bring actéon for the
recovery of damages, and judgment may be entered
for 3 times the amount of actual damage assessed
plas attorney fees. The same holds true for any
retail seller of consumer goods injured by willful -
or repeated violation of the provisions of SB 272.

POSITIONS: California Manufacturers Association,

and the California Retailer Associatian are opposed
to this measure.
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AMENDED IN SENATE MARCH 17, 1970
f SENATE BILL - No. 212

Introduced by Senator Song
{Coauthor: Assemblyman Karabian)

February 2, 1970

REFERRED TO COMMITTEE ON JUDICIARY :

An act to add Title 1.3 {commencing with Section 1750) to
Part £ of Division 3 of the Civil Code, relating to consumer
goods transaciions.

The people of the State of California do enact as follows:

Seerion 1. Title 1.3 {commencing with Section 1750) is
added to Part 4 of Division 3 of the Civil Co_de_, to read:

TITLE 1.3. CONSUMER WARRANTIES
CuarTER 1. CONSUMER WARRANTY PROTECTION

Artiele 1. General Provisions

D 00 =1 S Ok OO D

10 1750. This chapter may be cited as the ‘‘Song Consumer
11 Warrenty Protection Act.”’

12 1751. Any waiver by the buyer of consumer goods of the
13 provisions of this chapter, except as expressly provided in
14 this chapter, shall be deemed contrary to public policy and
15 shall be unenforceable and void. '

16 1752. If any provision of this chapter or the application
17 thereof to any person or circumstance is held unconstitn-
18 tional, such invalidity shall not affect other provisions or ap-
19 - plications of this chapter which can be given effect without

i 2t
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LEGISLATIVE COUNSEL'S DIGEST

SB 272, as amended, Song (Jud.). Consumer goods transactions.

Adds Title 1.3 (commencing with See. 1750), Pt. 4, Div. 3, Giv.C.
 Fpacts ‘‘Song Consumer Warranty Protection Act.”” Establishes
obligations of manufacturers, distributors, and sellers of consumer

. .goods, and rights of buyers thereof, with respect to particular trans-

actions. ‘

Vote—Majority; Appropriation—No; Fiseal Committee—No.

District Court of Appeal Division 2.
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the invalid provision or application, and to this end the pro- 3
visions of this chapter are severable. =

1753. The provisidns of this chapter shall not affect the 1
rights and obligations of parties determined by reference to-
the Commercial Code except that, where the provisions of the
Commercial Code confliet with the rights guaranteed to buyers %
of consumer goods under the provisions of this chapter, the 38
provisions of this chapter shall prevail. i

Article 2. Definitions

1755. As used jn this chapter: g
(a) ‘‘Consumer goods’’ means any motor vehicle, machine, 4
appliance, device, product,yor commodity that is used or j§:[
bought for use primarily for personal, family, or household .
purposes. 5.
(b) “*Buyer’’ or ‘‘retail buyer’’ means any peesen indi- F: Y
vidual who buys consumer goods from a person engaged in the §
business of manufacturing, distributing, or selling such goods .
at vetail, As used im this subdivision, ‘‘person’’ means any % M-
ndividual. partnership, corporation, association, or other legal 3
entity which engages in any such husiness. ) :
(¢) “‘Manufacturer’’ means any individual, partnership, -]
corporation, association, or other legal relationship which
manufactures, assembles, produces, or gathers consumer goods, 3
* (d) ‘‘Distributor’’ means any individual, partnership, cor- §
poration, association, or other legal relationship which stands S8
between the manufacturer and the retail seller in purchases, ¥ &t
consignments, or contracts for sale of consumer goods, L
(e) *‘Retail seller,” ‘‘seller,”’ or ‘“‘retailer’’ means any indi. ¥
vidual, partumership, corporation, association, or other legal F i
relationship which engages in the business of selling new goods ¥
to retail buyers, -
1756, As used in this chapter: . . LS
(a) "‘Implied warranty of merchantahility’’ or ‘‘implied ;
warranty that goods are merchantable’’ means that the con- }
sumer goods meet each of the following:

{1) Pass without objection in the trade under the contract
deseription.

iy ' ¥
(2) Are fit for the ordinary purposes for which such goods '
are psed. : )
(3) Are free from defects of materials or workmanship.
{4) Are adequately contained, packaged, and labeled.
¢{3) Conform to the promises or affirmations of faet madet ‘
on the eontainer or label '

{b) *‘Implied warranty of fitness’’ means that when the §
retailer, distributor, or manufacturer has reason to know any 3
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‘affecting ““as is” or ““with all faults’ sales are strietly com-

—3— BB 272
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-
ment of the Beller to select and Purnish suitable goods, then
there is an implied warranty that the goods shall be fit for
such purpose, . :

1757.  As used in this chapter, a sale ““as is’’ or ““with all
faults’’ meang that the manufacturer, distributor, and retailer
disclaim all implied. warranties that would otherwise attach to
the sale of consumer goods under the provisions of this echap-
ter. In the absence of any eXpress warrantiea accompanying
the sale, the buyer- assumes the entire risk ag to the quality and

Eﬁrff:\:?tl:.?'ce of the goods purchased in 2 sale “‘as is" or *‘with

¥

Article 3.© Sale Warranties

1760, Every sale or consignment of consumer goods by a
manufacturer in this state shall be accompanied by an implied
warranty that the goods are merchantable, except that no
such implied wnrranty accompanies the sale of consumer
goods that are sold on an *‘as is”’ or ““with all faults’’ basis
provided the provisions of this chapter affecting “‘as is’* or
“with all faults’® sales are strietly complied with.

1761, Every sale or consignment of consumer. goods in this
state by a manufacturer who has reason to know at the time
of the sule or consignment that the zoods are required for a
particular purpose and that the buyer is relying on the manu-
facturer’s skill or judgment to select or furnish snitable goods
shalﬂl be accompanied by an implied warranty of fitness,

1762.  Every sale or consignment of consumer goods in this
state made through a retailer or distributor who has reason
to kqow at the time of snle or consigniment that the goods are
required for a particular purpose and that the buyer is rely-
ing on the retailer's or distributor’s skill or judgment to select
or furnish suitable goods, shall, in lien of the warranty of the
manufacturer under Section 1761, be accompanied by an im-
plied warranty that the goods are fit for that purpose,

1763, No implied warranty of merchantability and, where
applicable, no implied warranty of fitness shall be waived,
except in the case of a sale of consumer goods on an ‘‘as is*’
or “‘with all faults’ basis where the provisions of this chapter

plied with.

1764.  No sale e of consumer zoods on an ‘‘as i8”’ or **with
all faults’’ basis shall be effective to disclaim the implied war-
ranty of merchantability or, where applicable, the implied
warranty of fitness, unless a conspicuous writing is attached
to the goods which clearly informs the buyer, prior to the
sale, in simple and concise language of each of the following :

(2) The goods are being sold on an ‘‘as is” or “‘with all
faults’’ basis.

(b) The entire risk ag to the quality and performance of

the goods is with the buyer,
0002&
&
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(e) Should the goods prove defective following their P .
chase, the buyer and not the manufacturer, distributor, or re 4N
taile}' assumes the entire cost of all necessary servicing op
repair. 29

1765. Every sale of eonsumer goods on an *‘as is’’ or *‘wit
all faults'’ basis made in compliance with the provisions o
this chapter shall constitute a2 waiver by the buyer of the im.]
plied warranty of merchantability and, where applicable, of}
the implied warranty of fitness. ;

1766. Nothing in this chapter shall affect the right.of the”
manufacturer, distributor,-or retailer to make additional war-
ranties with respect to' consumer goods. However, a manufae-
turer, distributer, or retailer, may not, by such additional
warranties, limit the applicatjon of or modify the warrantiea
guaranteed by this chapter to the sale of consumer gaods.

1767. Every mannfncturer, distributor, or retailer making
additional warranties with respect to consumer goods shall;
express such additional warranties in clear and concise terms
and clearly identify the party making such additional ‘varran.
ties,

1763. (a) Every manufacturer of consumer goods which
are sold in this state and for which there exists a warranty,’
either express or implied in law. shall maintain in this state
sufficient service and repair facilities to carry out the terms of3
such warranties. .

{b) Where such servite and repair facilities are maintained 3
in this state and service or repair of the goods is necessary
beeause they do not comply with the applieable warranties, 388
service and repair shall be commenced within a reasonable 3
time following receipt of the gonds by the manufacturer or its |
representative in this state. Unless the buyer agrees in writing
to the contrary, the 2oods must be returned. at the mannfae-
turer’s expense. in merehantable condition within 30 days. Pt

(e} Should the manunfacturer be unable to make such return JR4
of merchantable goods. he shall either replace the goods or
reimburse the buyer in an amount equal to the purchase price Ik
paid by the buyer. less that amount directly attributable to ZES
use by the buver prior to diseovery of the defect. However, in 3K
no event shall such deduction from the purchase price be made
for defeetive zoods forwarded to the manufacturer or his rep-
resentative in this state within 30 days of their purchase, :

1769. If the manufacturer fails to provide service and re- B8
peir facilities within this state as required in subdivision (a);
of Section 1768. the buyer ma¥ follow the course of actionJ
preseribed in either subdivision (a) or (b), below, as follows : 38

(a) Return the defective consumer goods to the retail sellerd
thereof fof replacement, or for service or repair in accordance
with the terms and eonditions of the warranties. Such replace-
ment. service. or repair shall be at the option of the buyer.
the refail seller is unable to replace the defective article with3E
merchantable goods or is unable to service or repair the goodsi
in accordance with the terms and conditions of the warranty,

+ i
-
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the retail seller shalt reimburse the buyer in an amount equal .
to the purchase price paid by the buyer, less that amount
directly attributable to use by the buyer prior to discovery of
the defect. However, in no event shall such deductions £rom the
purchase price be made for defective goods returmed to the
retail seller within 30 days of their purchase. .

(b) Return the defective article to the nearest retail seller
of like goods of the manufacturer for replacement, or for serv-
ice or repair in accordance with the terms and conditions of
the warranties. Such replacement, service, ot repair shall be at
the option of the retail seller.

1770. Where an option is exereised in favor of service and
repair under Section 1769, such service and repair must be
commenced within a reasonable time, and, unless the buyer
agrees in writing to the contrary, the goods must be returned
in merchantable condition within 30 days.

1771. Every manufacturer who fails to provide serviee and
repair facilities within this state as required.by this chapter
shall be liable as preseribed in this section to every retail seller
of such manufaeturer’s goods who incurs obligations in giving
effect to the warranties that accompany such manufacturer’s
consumer goods. The amount of such liability shall be deter-
mined as follows: : .

(a) In the event of replacement, in an amount equal to the
actual cost to the retail seller of the replaced goods, plus a
reasonable handling charge.

(b) In the event of service and repair, in an amount equal
to that which would he received by the retail seller for like
service rendered to retail consumers who are not entitled to
warranty protection, including, where applicable, the cost of
parts, servicing, labor, storage, overhead, and a reasonable

rofit,
P {e) In the event of reimbursement under subdivision (a)
of Section 1769, in an amount equal to that reimbursed to the
buyer, plus a reasonable handling charge.

1772. if additional warranties are made by persons other
than the manufacturer of the goods, the obligation of the
person making such additional warranties shall be the same
as that imposed on the manufacturer under Sections 1768 and
1769.

1773. Any buyer of consumer goods injured by a willful
violation of the provisions of this chapter may bring an action
for the recovery of damages. Judgment may be entered for
three times the amount at which the actual damages are as-
sessed, plus reasonable attorney fees.

1774. Any retail seller of consumer goods injured by the
willful or repeated violation of the provisions of this chapter
may bring an aetion for the recovery of damages. Judgment
may be entered for three times the amount at which the actual
damages are assessed plus reasonable attorney fees.

0
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Mr. Henry B. Ely

Calif, Council of Alrconditioning
and Refrigeration Contractors Assn,
2220 South Hill Strest

ILos Angeles, California 90007

Dear Henry: ‘
Thank you for your suggested amandments to my SB 272.
I believe the best way to handle this would be to
specifically exclude contractors, as defined in the
Business and Profeasions Code, from the definition of

*retail seller” in section 1755 (e). I will have
amendoents drawn up to do this in the near future,

Sincerely,

ALFRED H. SONG
Ans/]_.aj
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AMENDED IN SENATE APRIL 6, 1970
AMENDED IN SENATE MARCH 17, 19'10
B SENATE BILL ' _ No. 272

Introduced by SBenator SBong
(Coauthor : Assemblyman Karabian)

February- 2, 1970

BREFERRED TO COMMITTEE ON JUDICIARY

0D GO =T O N R GO BD =

An act to add Title 1.3 {commencing with Section 1750) io
Part 4 of Division 3 of the Civil Code, relating io consumer
goods transactions, :

The people of the State of California do emu::t as follows:

Seorion 1. Title 1.3 (commencing with Seetion 1750) is
added to Part 4 of Division 3 of the Civil Code, to read:

TITLE i.3. CONSUMER WARRANTIES
CHaprer 1. CoNSUMER WARRANTY PROTECTION
Article 1, General Provisions

1750. This chapter may be cited as the ‘‘Song Consumer
Warranty Protection Act.’”’ :

1751. “Any waiver by the buyer of consumer goods of the
provisions of this chapter, except as expressly provided in
this ehapter, shall be deemed contrary to public policy and
shall be unenforeeable and void. L

1752. If any provision of this chapter or the application
thereof to any person or circumstance is held unconstitu-
tional, such invalidity shall not affect other provisions or ap-
plications of this chapter which can be given effect without

LEQISLATIVE COUNSBEL'S DIGHST

SB 272, as amended, Song (Jud.).. Consumer goods transactions.
Adds Title 1.3 (commencing with See. 1750), Pt. 4, Div. 8, Civ.C.
Enacts “‘Song Consumer Warranty Protection Aect.’” Establishes
& obligations of manufacturers, distributors, and sellers of consumer

* goods, and rights of buyers thereof, with respect to particular trans-

¥ actions. .
" Vote—Majority; Appropriation—No; Fiscal Committee—No.
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1 the invalid provision or application, and to this end the
2 visions of this chapter are severable. Lk
3 1753. The provisions of this chapfer shall not affec
4 rights and obligations of parties determined by reference TiEg
5 the Commercial Code except that, where the provisions of
6 Commercial Code conflict with the rights guaranteed to buyeisQl
7 of consumer goods under the provisions of this chapter, the
g provisions of this chapter shall prevail. Co

i{{ . Article 2. Definitions
12 1755. As used in this chapter: ‘
13 (a) *‘Consumer goods’’ means any motor vehicle, maching
14 appliance, device, product, or commodity that is used &
15 bought for use primarily I%r personal, family, or househol
16 purposes. E
17 (b) ““Buyer’’ or ‘‘retail buyer’’ means any individual wh
18 buys consumer goods from a person éngaged in the busines
19 of manufacturing, distributing, or selling such goods at retai
20 As used in this subdivision, ‘‘person’’ means any individual
21 partnership, corporation, association, or other legal entity
22 . .which engages iz any such business, T
23 - =x(e) “Manufseturer’” means any individual, partnership
orporation, association, or other legal relationship whie
anufaetures, assembles, produces, or gathers consumer goods
26 -+ {d)-*‘Distributor’’ means any individual, partnership, eorcs
97 * poration, association, or other legal relationship which standSes
28 ‘- betiveen the manufacturer and the retail seller in purchaseidig
99 .. consignmeéits, or contracts for sale of consumer goods. E,
30 (e) “‘Retail seller,’’ ‘““geller,”’ or ‘‘retailer’’ means any indige
81 vidual, parinership, corporation, association, or other lega
32 relationship which engages in the business of selling new goodsge
33 to retail buyers, but does not include any coniractor subject logy
34 the provisions of Chapter 9 (commencing with Section 7000)
a5 of Division 3 of the Business and Professions Code . 4
38 1756. As used in this chapter: E
a7 (a) “Implied warranty of merchantability’’ or *‘impliedlf
38 warranty that goods are merchantable’’ means that the congi
89 sumer goods meet each of the following: _
40 (1) Pass without objection in the trade under the contracis
41 deseription, ’ S
49 (2) Are fit for the ordinary purposes for which such good
43 are used. : :
44 (3) Are free from defects of materials or workmanship, 1
45 (4) Are adequately contained, packaged, and labeled. 4
46 (5) Conform to the promises or affirmations of fact madg
47 on the container or label. E .
48 (b) *‘Implied warranty of fitness’’ means that when

e ¥

i ,L,,v':l .|._‘ !

49 retailer, distributor, or manufacturer has reason to kmow anySEE.'

50 particular purpose for which the consumer goods are requirecage
51 and further, that the buyer is relying on the skill and ju . -

O @) ) : -
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ment, of the seller to select and furnish suitable goods, then
there is an implied warranty that the goods shall be fit for
such purpose. . . )
1757. As used in this chapter, a sale ““as is”* or ‘‘with all
faults’’ means that the manufacturer, distributoer, and retailer
diselaim all implied warranties that would otherwise attach to
the sale of consumer goods under the provisions of this chap-
ter, In the absence of any express warranties accompanying
the sale, the buyer assumes the entire risk as to the quality and
performance of the goods purchased in a sale “‘as is"’ or **with
all faults.”’ :
Article 3. Sale Warranties

1760. FEvery sale or consignment of consumer goods by a °
manufacturer in this state shall be accompanied by an implied
warranty that the goods are merchantable, except that ne
such implied warranty aecompenies the sale of consumer
goods that are sold on an ‘“as is’’ or ‘‘with all faults’’ basis,
provided the provisions of thiz chapter affecting ‘‘as ia’’ or
“with all faunlts’’ sales are strietly complied with,

1761. Every sale or consignment of consumer goods in this
state by & manufacturer who has reason to kmow at the time
of the sale or consignment that the goods are required for a
particular purpose and that the buyer is relying on the manu-
facturer’'s skill or judgment to seleet or furnish suitable goods
shall be accompanied by en implied warranty of fitness.

1762. Every sale or consignment of consumer goods in this
state made through a retailer or distributor who has reason
to know at the time of sale or consignment that the goods are
required for a particular purpose and that the buyer is rely-
ing on the retailer’s or distributor’s skill or judgment to select
or furnish suitable goods, shall, in lieu of the warranty of the
manufaeturer under Section 1761, be accompanied by an im-
plied warranty that the goods are fit for that purpose. .

1763. No implied warranty of merchantability and, where
applicable, no implied warranty of fitness shall be waiv_ed,
except in the case of a sale of consumer goods on an ‘‘as is”’
or *‘with all faults’’ basis where the provisions of this chapter
affecting ““as is'' or “with zll faults’ sales are strictly com-
plied with. . .

1764. No sale of consumer goods on an ‘‘as is”’ or ‘‘with
all faults’® basis shall be effective to disclaim the implied war.
ranty of merchantsbility or, where applicable, the implied
warranty of fitness, unless a conspicuous writing is attached
to the goods which clearly informs the buyer, prior to_the
gale, in simple and eoncise language of each of the following :

(a) The goods are being sold on an “‘a8 is?’ or ““with all
faults’’ basis. .

(b) The entire risk as to the quslity and performance of
the goods is with the buyer.

S
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(c) Should the goods prove defective following their Pur R
chase, the buyer and not the manufacturer, distributor, or e
tailer assumes the entire cost of all mecessary servicing ‘g,
repair. ’ . Lt

1765. Every sale of consumer goods on an *“as is’! or *‘ with 1
all faults’’ basis made in compliance with the provisions o
this chapter shall constitute a waiver by the buyer of the im?
plied warranty of merchantability and, where applicable, gf
the implied warranty of fitness,

1766. Nothing in this chapter shall affect the right of th
manufacturer, distributor, or retailer to make additional wa
ranties with respect to-consumer goods. However, a manufs;
tarer, distributok, or retailer, may not, by such additional
warranties, limit the application of or modify the warrantie
guaranteed by this chapter th the sale of consumer goods.

1767. Every manufscturer, distributor, or retailer making
additional warranties with respect to consumer goods shalll
express such additional warranties in clear and conecise terms
:.nd clearly identify the party making such additional warran
ies, - X

1768. (a) Every manufacturer of consumer goods which’
are sold in this state and for which there exists a warranty
either express or implied in law, shall maintain in this state
sufficient service and repair facilities to carry out the terms o
such warranties.

(b) Where such service and repair facilities are maintaine
in this state and service or repair of the goods is necessaryji
beeause they do not comply with the applicable warranties 3
service and repair shall be eommenced within a reasonable¥l
time following receipt of the goods by the manufacturer or its g
representative in this state. Unless the buyer agrees in writing i
to the contrary, the goods must be returned, at the manufs
turer’s expense, in merchantable condition within 30 days.

(¢) Should the manufacturer be unable to make such returnghs:
of merchantable goods, he shall either replace the goods orf
reimburse the buyer in an amount equal to the purchese pric
paid by the buyer, less that amount directly attributable
use by the buyer prior to discovery of the defect. However, i
no event shall sueh deduction from the purchase price be madeghs
for defective goods forwarded to the manufacturer or his repiis
resentative in this state within 30 days of their purchase, "

1769. If the manufactarer fails to provide service and rag
pair facilities within this state as required in subdivision (a
of Section 1768. the buyer may follow the course of actiongi
preseribed in either subdivision (a) or (b), below, as follows

{a) Return the defective consumer goods to the retail seller:gR
thereof for replacement, or for service or repair in accordanc

" with the terms and conditions of the warranties. Such replacedli

ment, serviee, or repair shall be at the option of the buyer. L
the retail seller is unable to replace the defective article withy
merchantable goods or is unable tq service or repair the goodg
in accordance with the terms and conditions of the warranty

-
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the retail.seller shall reimburse the buyer in an amount equal
to the purchase price paid by the buyer, less that amount
directly attributable to use by the buyer prier to diseovery of
the defect. However, in no event shall such deductions from the
purchase price be made for defective goods returned to th
retail seller within 30 days of their purchasge. :
{b) Return the defective article to the nearest retail seller
of like goods of the manufacturer for replacement, or for serv-
ice or'repair in accordance with the terms and conditions of
:l0l the warranties. Such replacement, service, or repair shall be at
11 the option of the retail seller. '
12 1770. 'Where an option is exercised in favor of service and
13 repair under Section 1769, such service and repair must be
14 commenced within 'a reasonable time, and, untess the buyer
15 agrees in writing to the contrary, the goods must be returned
16 in merchantable condition within 30 days,
1T 1771. Every manufacturer who fails to provide service and
18 repair facilities within this state as required by thia chapter
19 shall be lirble as preseribed in this section to every retail seller
20 of such manufacturer's goods who ineurs obligations in giving
21 effeet to the warranties that accompany such’ manufacturer’s
22 consumer goods. The amount of such liability shall be deter-
23 mined ag follows:
24 (a) In the event of replacement, in an amount equal to the
25 actual cost to the retail seller of the replaced goods, plus a
26 reasonable handling charge, _
27 (b) In the event of service and repair, in an amount equal
28 to that which would be received by the retail seller for like
29 service rendered to retail consumers who are not entitled to
30 warranty protection, including, where applicable, the cost of
31 parts, servicing, labor, storage, overhead, and a reasonsble
32 profit. L.
33 (e¢) In the event of reimbursement under subdivision (a)
34 of Section 1769, in an amount equal to that reimbursed to the
35 buyer, plus a reasonable handling charge.
36 1772. If additional warranties are made by persons other
37 than the manufacturer of the goods, the obligation of the
38 person making such additional warranties shall be the same
39 as that imposed on the manufacturer under Sections 1768 and
40 1769, ’ . .
41 1773. Any buyer of consumer goods injured by a vnl].ful
42  violation of the provisions of this chapter may bring an aetion
43 for the recovery of damages. Judgment may be entered for
44 three times the amount at which the actual damages are as-
45 gessed, plus reasonable attorney fees. .
46 1774. Any retail seller of consumer goods injured by the
47 willful or repeated violation of the provisiona of this chapter
48 may bring an action for the recovery of damages. Judgment
4% may be eniered for three times the amount at which the actual
50 damages are assessed plus reasonable attormey fees.
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EDITORIAL *

Aired: May 20, 1970

Warranty Guaranteed by Law

Gordon Davis, Vice President

State Senator Alfred Song investigated guarantaes
and warranties hers in Los Angeles last fall.

He found some manufacturers back their products
with a wvarranty as good as gold.

He also found a lot of others issuve warranties and
guarantees that are no more than worthless paper....simply
gimmicks to help sell their products. ¥Whan buyers try to
claim repairs or replacements, they are mat with the runaround:
double talk, extra charges and stalling for months.

As a n-;alt of those abuses, the senator has writtsn
a new law, called the "Song Warranty Consumer Protection Act™.
It's number is SB 272. .

In essence, SB 272 says that any product sold in
california must be what it's purported to be and do what it's
sold to do. The law would make the sanufacturer responsible.

If the product didn't work, the manufacturer would
have to fix it or return the buyer’'s money within 30 days.
The law would also protect the retailer from getting stuck
for making good on the manufacturer's waxranty.

If the manufacturer refused to make good on the
product as represented, the law would rllow the buyer or re-
tailar to sue the manufacturer for three times the price of
the product, plus all attorney fees, and costs.

Good cowpanies would have no ry. They already
back their products with integrity. song's bill would
wreak havoc with the chiselers and sharpshooters who have
looted California's marketplace for years.

The bill comes up for hearing tomorrow before the
Senate Business and Professions Committse in Sacramento.

KFWB belisves that Senator Son's bill, SB 272,
would guarantee that the public would get what it pays for.
That makes it a good bill. If you'd like to add your support,
contact the Sanate Business and Professions Committee,
Sacramento.

060025
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SENATOR ALFRED H. SONG
State Capitol
Sacramento, California 95814

Contact: Richard Thomson April 28, 1970
Phone: (916)- 445-3386

FOR IMMEDIATE RELEASE

SENATOR SONG POLL FAVORS BETTER CONSUMER PROTECTION

Sacramento -- Stronger consumer prctection laws are favored
overwhelmingly in a poll by Senator Alfred H. Song (D - Monterey Park)
of residents of his 28th Senatorial District. )

Eighty-eight per cent of those responding in the poll, which
was sent by mail to all registered voters, indicated the State should
have an agenéy to receive and investigate complaints of fraud of un-
ethical business practices, and eighty-five per cent said the agency )
should have the power to file suit in court to force the seller to
make good any injury to the buyer.

Seventy per cent stated retail stores should be legally respon-
sible to carry out the terms of a manufacturer's warranty or guarantee.

Song is chairman of the Senate Business and Professions Committes
which held public hearings on warranties and consumer protection. He
h;s introduced sixteen consumer bilis this year,

Ranking next to consumer protection, sixty-nine percent of those
polled indicated they favor legislation to ban the sale of motor
vehicles with_internal combustion engines, and seventy-one per cent
said they would not oﬁject to paying $100. for a completely effective
smog control device. . 7

"Our analysis of the returns," Song said, "indicates that the
majorities in these issues are equally large among both registered
Démocrats and.registered Republicans."

The poll showed that more than seventy-five per cent believe

that the State should take some action to hold down spiraling medical
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" Page Two

costs, though there was no consensus on the method. Those responding
w?re divided almost evenly between a system of voluntary pricé stan-~
dards, compulsory price standards, and a state-operated health in-
surance plan. '

In the field of taxes, those poiled suppbrted a reduction in
the local property tax by a two to one margin even at the cost of
higher income and sales taxes. Withholding won a 55% to 36% approval.

'The-votera were also askedrabout their choices for Governor
and U, S. Senator in this year's election. For Governor the results
were Reagan - 47%, Unruh - 21%, Yorty - 4%, and octher, not sure, or
not voting 28%,

While fifty-three per cent of those responding were registered
Democrats, Song pointed out that the poll was taken in January before
the campaigns had begun.

For U. S. Senator the results were Murphy - 30%, Brown - 17%,

. Tunney - 7%, and other, not sure, or not voting - 46%. Remarking on

the difference between the support for Brown and Tunney, Song said

that half of his district lay within *“hat of Congressman George Brown,

Jr. and that the people there were "naturally enthusiastic about
George.“'

"What interests me," Song said, "is how much less support
Murphy has th;n Reagan. Remember that the poll was taken before
Murphy's connection with the Technicolor Corporation was disclosed.”

Snng said that more than ten thousand people, or roughly six
per cent »f the registered voters in the 28th Senatorial District,

had returned their gquestionnaire.

R
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SENATOR ALFRED H. SONG
State Capitol
Sacramento, California 95814

Contact: Richard Thomson - May 22, 1970
Phone: (916) 445-3286

FOR _IMMEDIATE RELEASE

SONG COMMITTEE PASSES TOUGH CONMSUMER BILLS

Sacramento -- A package of bills which provide major new
protections for consumers purchasing products with a warranty or
guarantee has advanced an important step in the State Legislature.

The measures, including SB 272 by Senator Alfred H. Song
{D - Monterey Park), were given a "do pass" recommendation by the
Senate Business and Professions Committee over vigorous opposition
by the California Manufacturing Association. They now go to the
full Senate for its approval.

The Song bill would, for the first time, give effective
assistance to the purchaser who attempts to enforce the terms of a
warranty or guarantee.

Under the Song legislation, the consumer who purchases de-
fective goods covered by a warranty has the legal right to have
the goods repaired or replaced if he returns them to the retailer.
The bill makes the manufacturer liable to the retailer for the full
cost of servicing the warranty.

Song, who is also chairman of the Business and Professions

Committee, said:

"This committee tock a long, hard loock at warranties last
fall.

"We found that some manufacturers back up their products with
a warranty that is as good as gold. We also found that others
ispue warranties and guarantees that are no more than worthless
paper --- primarily gimmicks to help sell their products. When

buyers of products with bad warranties try to claim their repairs

or replacements, they are met with a run-around treatmen*, double
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talk, extra charges, and stall tactics up to six months.,"

Song said that as a result of these abuses he and his coll-
eagues introduced the bills that the committee just passed.

"Good companies will not have to worry," Song saia, "for they
already back up their products with integrity. These bills are
aimed at the chislers and sharpshooters whe have plagued Califeor-
nia‘s marketplace for years."

SB 272 provides that any product sold in California must be
what it is purported to be and do what it is sold to do. The bill
makes the manufacturer responsible if the produce does not work: it
must be fixed or the buyer's money returned within 30 days. It also
protects the retailer from getting stuck for the cost of making good
cn the manufacturer‘'s warranty. If the manufacturer refuses to make
gocd on the produc£ as represented, the bili would allow the buyer :
or the retailer to sue the manufacturer for three times the cost of
the product, plus all attorney fees.

Song's committee alsc passed his SB 436 which prevents manu-
facturers from disclaiming warranties unless they sell the goods on
an "as is" basis.

The committee voted out SB 921 b, Senator Milton Marks (R -
San Francisco) which provides that consumers do not lose the benefit
of their warranties just because they fail to send a registration
card back to the manufacturer. -

Also approved was $B 1351 by Senator Anthony Beilenson (D -
Beverly Hills) which Fequires automobile manufacturers to reimburse
dealers for the full cost of making warranty repairs thus insuring
that the dealers will make warranty repairs,

"My committee did its duty today for all consumers," Song
said. "I am very hopeful that the full Senate will do likewise

when these bills come before it during the next few weeks."

I
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AMENDED IN SENATE MAY 25, 19’f0
AMENDED IN SENATE APRIL 6, 1970
AMENDED IN SENATE MARCH 17, 1970

t SENATE BILL | | " No. 272

Introduced by Senator Song
{Coanthor : Assemblyman Karabian)

February 2, 1970 : .

REFERRED TQ COMMITTEE ON JUDICIARY

LE=~1H UKD

An act to add Title 1.3 (commencing with Section 1750) fo
Part 4 of Division 3 of the Civil Code, relating to consumer
goods transaciions.

The people of the State of Qaliformiu do enact as follows:

Secmion 1. Title 1.3 (commencing with Section 1750) is
added to Part 4 of Division 3 of the Civil Code, to read:

TITLE 13. CONSUMER WARRANTIES
CHaPTER 1. CONSUMER WARRANTY PROTECTION
Article 1. General Provisions

1750. This chapter may be cited as the ‘‘Song Consumer
Warranty Protection Act.”’

1751. Any waiver by the buyer of consumer goods of the
provisions of this chapter, except as expressly provided in
this chapter, shall be deemed contrary to publie policy and
shall be unenforceable and void.

LEGISLATIVE COUNSHL'S DIGEST

SB 272, as amended. Song (Jud.). Consumer goods transactions. ,
Adds Title 1.3 (commencing with Sec. 1750), Pt. 4, Div. 8, Civ.C.
Enacts ‘*Song Consumer Warranty Protection Act.’’ Establishes
obligations of manufaeturers, distributors, and sellers of consumer
goods, and rights of buyers thereof, with respect to particular trans-
g ' ‘actions. :
T become operative February 1, 1971.

Vote—Majority ; Appropriation—No; Fiscal Committee—No.
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1752. If any provision of this chapter or the applicati
thereof to any person or circumstance is held unconstit?
tional, such invalidity shall not affect other provisions or &f
plications of this chapter which can be given effeet withoy
the invalid provision or application, and to this end the p
visions of this chapter are severable. :

1753. The provisions of this chapter shall not affect
rights and obligations of parties determined by reference’
the Commereial Code except that, where the provisions of ]
Commercial Code conflict with the rights guaranteed to buy
of congumer goods under the provisions of this chapter,
provisions of this chapter shall prevail. ‘

Article 2. Definitions

1755. As used in this chapter: ,
(a) ‘'Consumer goods’’ means any motor vehicle, machine gl
appliance, devite, product, or commodity that is used or¥E
bought for use primarily for personal, family, or lousehold
purposes. ' : iy
(b) “‘Buyer’’ or ‘“‘retail buyer’’ means any individual w
buys consumer goods from a person engaged in the busin
of manufacturing, distributing, or selling such goods at reta
As used in this subdivision, ‘‘person’’ means any individualges
partnership, corporation, association, or other legal entityll
which engages in any such business. -
{c) “*Manufacturer’”” means any ingdividual, partnership
corporation, association, or other legal relationship whichi
manufactures, assembles, produces, or gathers consumer goodsi
(d) “‘Distributor’’ means any individual. partnership, co
poration, association, or other legal relationship which stan
between the manufacturer and the retail seller in purcha
consignments, or contracts for sale of consumer goods. k- -
(e) ‘‘Retail seller,”’ *‘seller,”’ or “‘retailer’’ means any indiges
vidual, partnership, corporation, association, or other legaliem
relationship which engages in the business of selling new goodigie
to retail buyers, but does not incinde any contractor subject tQ
the provisions of Chapter 9 (commencing with Section TOO0ZEN
of Division 3 of the Business and Professions Code. g 9
1756. As used in this chapter; e A
(2) *‘Implied warranty of merchantability’’ or *‘implied
warranty that goods are merchantable’’ means that the com
sumer goods meet each of the following: 2
(1) Pass without objection in the trade under the con
deseription. P
(2) Are fit for the ordinary purposes for which such goodZyee
are used. ‘ o
(8) Are free from defects of materials or workmanship. -
(4) Are adequately contained. packaged, and labeled. )
{5) Conform to the promises or affirmations of fact made
on the container or label.
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(b) “‘Implied warranty of fitness’* means that when the
retailer, distributor, or manufacturer has reason to know any
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-
ment of the seller to seleet and furnish suitable goods, then
there is an implied warranty that the goods shall be fit for
such purpose. )

1757. As used in this chapter, a sale ‘‘as is”’ or “‘with all
faults’ means that the manufacturer, distributor, and retailer
diselaim 2ll implied warranties that would otherwise attach to
the sale of consamer goods under the provisions of this ehap- -
ter. In the absence of any express warranties accompanying
the sale, the buyer assumen the entire risk as to the quality and
performance of the goods purchased in a sale ““as is"’ or ‘‘with
all faults.” : ‘

Article 3. Sale Warranties

1760. Every sale or consignment of consumer gocds by a
manufacturer in this state shall be accompanied by an implied
warranty that the goods are merchantable, except that no
such implied warranty acecompanies the sale of consumer
goods that are sold on an ““as 3™ or ‘“with all faults’ basis,
provided the provisions of this chapter affecting ‘“‘as is’’ or
‘torith all faults” sales are strictly eomplied ‘with,

1761, Every sale or consignment of consumer geods in thia
state by & manufacturer who has reason to imow at the time
of the sale or consizhment that the goods are required for a
particular purpose and that the buyer is relying on the manu-
facturer’s skill or judpment to select or furnish suitable goods
shall be accompanied by an implied warranty of fitness.

1762. Every sale or consignment of consumer goods in this
state made through a retailer or distributor who has reason
to know at the time of sale or consiznment that the goods are
required for a particular purpose and that the buyer is rely-
ing on the retailer’s or distributor’s skill or judgment to select
or furnish suitable goods, shall, in lieu of the warranty of the
manufacturer under Section 1761, be accompanied by an im.
plied warranty that the goods are fit for that purpose.

1763. No implied warranty of merchantability and, where
applicable, no implied warranty of fitness shall be waived,
except in the case of a sale of consumer goods on an “‘an is’’
or ““with all faults’’ basis where the provisions of this chapter
affecting **as ia’’ or “with all faults’’ sales are strietly com-
plied with. .

1764. No sale of consumer goods on an ‘‘as ia’’ or ‘‘with
all faults’’ bagis shall be effective to disclaim the implied war-
ranty of merchantability or, where applicable, the implied
warranty of fitness, unless a conspicuous writing is attached
to the goods which eclearly informs the buyer, prior to the
sale, in simple and concise language of each of the following :

District Court of Appeal Division 2.
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1 (2) The goods are being sold on an “‘ag is” or ‘‘with 4
g faults’’ basig. ' :
(b) The entire risk as to the quali and performan

4 the goods is with the buyer, 5 ty P e

5 {c) Should the gonds prove defeetive following their p
6 chase, the buyer and not the manufacturer, distributor, or re

7 tailer assumes the entire cost of all Necessary servicing g

8 repair. : S

9 1765. Every aale of consumer goods on an “‘as is’’ or “wit]
10 -all faults” basis made in compliance with the provisions ¢
11 this chapter shall constitute & waiver by the buyer of the inifg
12 plied warranty of merchantability and, where applicable, ¢
13  the implied warranty of fitness. T
14 1766. Nothing il this chapter shall affect the right of the 2o
15 manufacturer, distributor, or. zetailer to make additional war M3
16  ranties with Tespect to eonsumdr goods, However, a manufag
17 turer, distributor, or retailer, may not, by sueh additiona] W&
18  warranties, limit the applieation of or wmodify the warrantieg
19 guaranteed by this chapter to the sale of consumer goods.
20 1767, Every manufacturer, distributor, or retailer making
%1 additional werranties with respect to consumer goods shall!
22 express such additional warranties in clear and concise terms
gi :L.nd clearly identify the party making such additional warran:
21 ties, a
25 1768. (a) Every manufacturer of consumer goods which
26 are sold in this state and for which there exists a warranty, 8
27 either express or iwplied in Iaw. <hall maintain or couse to be '{
28 maintaincd in this state sufficient service and repair facilities NS
29 to carry out the terms of such warranties, -
30 (b) Where such service and repair facilities are maintained
31 in this state and service or repair of the goods is necessary 3
32 because they do not comply with the applicable warranties,
33 service and repair shall be

commenced within a reasonable
time following receipt of the goods by the manufacturer or its.
representative in this state. Unless the buyer agrees in writing 3
to the contrary, the goods must be returned, at the manufae- 3
turer’s expense, in merchantable condition within 30 days. De-
lay caused by conditions beyond the control of the manufac-
turer or his representatives shall serve ta extend this 30-day 3
requirement, Where such delay arises, delivery of merchant 3
able goods shall be made as soon as possible following termina-
tion of the condition giving rise to the delay. -
(¢) Should the manufaeturer be unable to make such return
of merchantable goods, he shall either replace the goods or 3
reimburse the buyer in an amount equal to the purchase price'k
paid by the buyer, less that amount directly attributable to 3
use by the buyer prior to diseovery of the defect. However, in ;
no event shall such deduetion from the purchase price be made .k
for defective goods forwarded to the manufacturer or his Tep- A
resentative in this state within 30 days of their purchage, - i3
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1769. If the manufacturer fails to provide uervic(.a and re-
pair facilities within this state as required in subdivision (_a)
of Section 1768, the buyer may follow the course of action -
prescribed in either subdivision (a) or (b), below, as f_ollows: :

(a) Return the defective consumer goods to the retail seller
thereof for replacement, or for service or repair in aceordance
with the terms and conditions of the warranties. Such replace-
ment, service, or repair shall be at the option of the buyes
retail seller . If the retail seller is unable to replace the (‘lefec-
tive article with merchantable goods or is unable to service or .
repair the goods in accordance with the terms and condltm:}s
of the warranty, the retail seller shall reimburse the buyer in
an amount equal to the purchase price paid by the buyer, less
that amount directly attributable to use by the buyer prior to
diseovery of the defect. However, in no event shall suech dedne-
tions from the purchase price be made for defective goods
returned to the retail seller within 30 days of their purchase.

(b) Return the defective article to the nearest vetail selles
any retail seller, within this state, of like goods of the same
manufacturer for replacement, or for service or repair in ac-
cordance with the terms and conditions of the warranties. Such
replacement, service, or repair shall be at the option of the -
retail seller. ] . -

1770. 'Where an option is exercised in favor of service and
repair under Section 1769, such service and repair - must be
commenced within a reasonable time, and, unless the buyer
agrees in writing to the contrary, the goods must be returned
in merchantable condition within 30 days. Delay caused by
conditions beyond the control of the manufacturer or .hts rep-
resentatives shall serve to extend this 30-day requirement,
Where such delay arises, delivery of merchantable goods shall K
be made as soon as possible following termination of the com- =
dition giwving rise to the delay. L .

1771. Fvery manufacturer who fails to provide service and
repair facilities within this state as required by this chapter
shall be liable as preseribed in this section to every retail i_;el_ler
of such manufacturer’s goods whe ineurs obligations in giving
effect to the warranties that acecompany such manufacturer's
consumer goods. The amount of such liability shall be deter-
mined as follows: .

(a) In the event of replacement, in an amount equal to the
actual cost to the retail seller of the replaced goods, plus a
teasonable handling charge. L.

(b) Tn the event of service and repair, in an amount equal
to that which would be received by the retail seller for like
service rendered to retail consumers who are not entitled to
warranty protection, including, where applicable, the cost of
parts, servicing, labor, storage, overhead, and a reaconable

rofit. : .
F (¢} In the event of reimbursement under subdivision (a)
of Section 1769, in an amount equal to that reimbursed to the
buyer, plus a reasonable handling charge.
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1772. If additional warranties are made by persons othgd
than the manufacturer of the goods, the obligation of {{REEE
person making such additional warranties shall be the ‘sarmg
as that imposed on the mannfacturer under Seetions 1768
1769, o :

1778. Any buyer of consumer goods injured by
violation of the provisions of this chapter may bring an actiy
for the recovery of damages, Judgment may be entered
three times the amount at which the actual damages are
sessed, plus reagonable attorney fees. :

1774. Any retail seller of consumer goods injured by th
willful or repeated violation of the provisions of this chap
may bring an action for the recovery of damages. Judgment}
may be entered for three times the amount at which the ae
damages are assessed plus reasonable attorney fees.

SEC. 2. This act shall decome operative on February
1971, : .

A o o N B
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(518} 443.3388
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STATE BUILDING

w's: :’n)c:l-u s s} CaLIERNIA Law REvasion
A0-8840 . COMMBSION
STATE ALLOCATION BOARD

DISTRICT GFFICE
1337 80. QARNTLE AVENUR

O . O ALFRED H. SONG

STATE SENATOR
TWENTY-RISHTH SENATORIAL DISTRICT

May 25, 1970

Dear Friend:

A few weeks ago you received my newsletter telling about
the bills I introduced on warranties. This is a progress
report on these bills,

As the enclosed clipping frcm the Sacramento Bee describes,
my bills were passed by the Senate Business and Professions
Committee over the vigorous opposition of General Motors

and the California Manufacturers Association. This Associ-
ation represents the giant corporations that make such
products as refrigerators, radios, washing machines, and
automobiles, and it and General Motors are very tough peo-
ple to have against you.

My bills say that when you buy an appliance, an automobile,
or other product that is defective and is covered by a war-
ranty, you have the legal right to have it repaired or re-
Placed if you return it to the retail seller. The bills
protect the retailer by making the manufacturer liable to
him for the full cost of servicing the warranty.

The california Manufacturers Association says that these
bills are unnecessary restrictions on big business., I say
that they protect us from the shady operator and the compa-
ny that wants to make promises it won't live up to.

Moving my bills from the Business and Professions Committee
to the full Senate is just the first step. I hope to be
able to secure enough votes from my fellow Senators to pass
them into the Assembly. After that, with such powerful
forces in opposition, the way will be far from smooth,

I promise, though, that I will do all that I can to pasas
these bills and have them signed into law. They would ben-
efit every one of us consumers in California.

Ssi

ALFRED H. SONG

AHS/1s | 000034

Enclosure

1ent received by the CA 4th District Court of Appeal Division 2.
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Page A4 THE SACRAMENTO BEE Friday, May 22, 1970

Protection For Purchasers

S Measure Requiring Manufecturers To Stand Behind Warranties Reaches Stafe S-enafe Floor

<o
A

By Jaumes Dulur

Bills requiring manulae-
turers to stand behlnd wnelr
warrantics reached the Sen-
ale toduy.

The bills weee approved
vesterday afternoon by the
Senate Business and Profes-
stoms Commiltoee,

Opparsition was voiced hy
represeitatines  of  General
Motors, the Califurnis Manu.
fuctuers  Associntion,  the

California Aulomulic Fire-
arms Association and the
California Councit of Alr
Conditioning aud Refrigera-
fion Contractors Associnlion
al a committee hearing,

In many cases, Sen, Alfrod
I Seng, Ddaos Angeles
County, committee chairnan
und author of the major il,
SB 272, offered lo moect
ohjections  through mauking
miner changes in the bills,

Bul Stuart D. Willson of

Detroit, an attorney for GM,
told Sung that even after
meking several amendments
to §B 272 — and some other
hills — GM will still be op-
posed.

Seann MeCurthy, who has
bevn warking with Soug's of.
lice 1 drafling sume of the
legislation,  soid 8B 272
would require manufactuers
lo stand behind their war-
rantics and, in some cases,
Ur retain facilities in Califor

The Sacramento Bee_

Locally owned and operated for 113 years

#2358 McCLATCRY, founder, editor, 1857-1823

. E. MCCLATCHY, editor, prasidcnt, 1883-1935

VOL. 2268—No. 37,015
Friday, May 22, 1870
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nia to make repaira.

I there are no facilities in
the state, he said, repairs
would have to be assured
within 30 days or the Luyer
nwust gel his money hack,
less @ reduction for the Dinie
hie has used the product,

Escupe Clause
MeCarthy said that if a
manulucturer dovs wot want
I stand bedumd a warranty,

his product that the con-
Sumer Is buying it “as is™ or
“with al) faults.”

A E. Davis, a viee presi-
dent of the manufacturers
association, was  concerned
Lhal such g warmng could
TSCUrC dWay” some consung-
vrs and also cothd present
s retatlers from stoe fanee
their selves with such prid-
ucts,

over some exemptions prov.
ided in SB 272,

Song noted the legislation
stems from recent heaninags
by tie commillee concern.
ing a failure of manutac
tuers and deulers 1o stend
behind their varranhes. Bl
suid @ major problem e
vobved aotomohties, and e
commitiee  wemier,  Soy.
Janes F Wit
-Oranze Cotmv, pratded o

Nl g,

he must include a ntice on e alse was

Whelmore said his daugh-
ter, a sludent in the Univer-
sity of Southern California,
tried to get a new automo-.
bile she purchased in Or-
ange Cowity repaived by a
dealer near USC and, at
first, was unsur ossful.

He, said he d 1o inter.
vene and added thal one rea-
son he Is strongly backing
the lepisiation s that a con-
sumer should ol have 1o be
a prominenl person or attor-

Y O

canverned  personal exzmpic.

ney to get a dealer to make
repairs promised in a war.
ranty.

Othe; bills approved by
the commitice include SR
21, Marks, which would nat
require a consumer in mal
in a purchase notice o the
manufacturer o giin the
bheneflit of a warranty, as
long s the consumer can
provide i date of pur-
chase.

@

District Court of Appeal Division 2.
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SENATOR ALFRED H. SONG.

State Capitol
Sacramentn, California 95814

Contact: Richard Thomson June 25, 1970
Phone: (916) 445-3386

FOR_IMMEDIATE RELEASE

STATE SENATE PASSES SONG WARRANTY BILL

Sacramento -- A bill requiring manufacturers to stand
behind their warranties passed the California State Senate
today by a vote of 24 to 5. The bill, SB 272, was introduced
by Senator Alfred H. Song (D - Monterey Park).

One opponent, Serator Clark L. Bradley (R - San Jose)
condemned the bill for "going too far" and “causing unnecessafy
inconvenience and hardship to maunufacturers".

Voting in favor.of the bill were 15 Democrats and 9 Re-
publicans. Five Republicans opposed it.

In his aigument to his fellow Senatofs Sor 3 said:

“virtually every special interest is represented in Sacra-
mento for the purpose of protecting itself but not the buying
public.

"We, . the elected representatives, are vested with the re-
sponsibility of protecting the public's interest.

“The choice is really a simple one. I would choose to in-

A 4th District Court of Appeal Division 2.

convenience the manufacturer rather than the consumer, if such a (§

choice is to be made.

rphere are no laws in California specifically designed to

ed by the

protect the consumer. This bill is a step in the right direction”

000036
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Page Two

The bill now goes to the Assembly where, according to Song,
it will probably be assigned‘to the Assembly Committee on Commerce
and Public Utilities. Song said that he foresaw difficulties in
wihning the committee's approval.

"The bill is strongly opposed by the California Manufacturers
Association”, Song said.

SB 272 provides that any product sold in California must be
what it is purported to be and-de what it is sold to do. The bill
makes the manufacturer responsible if the product does not work:
it must be fixed or the buyer's money returned within 30 days. It
also protects the retailer from getting stuck for the cost of mak-
ing good on the manufacturér's warranty. If the manufacturer ré—
fuses to make good onithe product as represented, the bill would
allow the buyer or the retailer to sue the maﬁufacturer for three
times the cost of the product, plus attorney fees. |

The bill is based on public testimony given before the Senate
Business and Professions Committee, of which Scong is chairman,

during the committee's hearings on warranties last fall.

HHHHRE
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12 Sen Fraariseo Cyronicie

Thurs., June 25, 1970

~ Senate Passes
' Warranty Bill

Sacramento

A comprehensive'con-'

sumer wnrrgnﬁrprotacﬂon
act, first in California’s
history, cleared the Senate

a claim

plied warranty or else that
- the sale be specified as “with
faults.”

Senator Alfred Song Dem-

Monterey Park, the bill'zs au-

ther, termed it a “first step
in the right direction” to-
ward protecting consumers
- against the practice of mak-
. jng sale warranties *little
. more than sales gimmicks.”

The measure would require

Business and Professions
Committee which be heads,
during its lengthy study of
warranties,

“It was the determination
of our committee that the
manufacturere would bz in s
better position to be incon-
venienced, if I may use that
term.” Song said.

The measure was sent to
the Assembly.

Associated Press

000038
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MILTON MARRS

VICE CHAIRM AN
Acrnep E. ALcursy
ANTHONY & BrILENSTS
CORDON COLOANC
Wikkram E. Coomax
ALAN SHORT
LAWAENCE €. WaALSM
JAMES E. WHETMG AT

TO:

FROM:

DATE:

. .
. JAMES A CATHCART
- COoONBULTAMNT

Y1

Califarnia Legislature

CKI BIANTRE
SECARTARY

Roow 2044

Srarg casong
SACRAMENTS 99014

"

Senate Gomunitter
m

Business and Professious

ALFRED H. SONG

CHAIRMAN
MEMO
ALFRED H. SONG
JIM CATHCART
JULY 6, 1970
Re: §B 920

SB 920 was first heard on May 22, 1970. The bill was
on file to be heard every week since that time. On
July 2, 1870, the author submitted essentially a new

bill.

July 9.

The bill is agair placed on file to be heard

Attached 'is a memo to the Committee Chairman dated

May

197¢, from the President pro Tempore.

Also attached is a copy of the Committee Rules. You
might be interested in the following rules:

Rule #6 states that "A majority vote of the
Committee shall be required to table a bill,
remove it from the table and reconsider a vote
on the bill." ’

Rule #12 provides that *aAny bill laid on the table
shall not Le removed at a subsequent meeting unless
one (1) day's notice of intention to remove the
same from the table shall have been first given to
the Committee and the author of the bill."

Rule #14 provides that "Any measure that has been
printed in the file for three (3) consecutive
meeting dates and has not presented by the author
or his authorized representative, shall be auto- .
matically dropped from the file and considered
tabled."”
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California Legislature

Ritt HT & STFALN.
LiaMrher EOWAL R N
Lea e § W TMORE %Pnan mn""l"mr
‘ m
Business and Professimms
ALFRED H. SONG
CHAIRMAN
Tnlv &, 1970
MEMORANDUM
TC: MEMBERS OF THE SENATE COMMITTEE
ON BUSIKESS AND PROFESSIONS
FROM: James A. Cathecart
RE: Compazxison of SB 272 {Scng) and

JAMES A. CATHCARTY
CONSULTANY

VICKI BIASTRE
SRCHEZTAR:

AGGM 2044
Srave Carcic
SACRAMENTO B8
(H18) A43.30:"

" SB 920 (Marks) concerning
" Propoaéd Warranty Legislation

SB 272 (Song)

Disclosure Provisions for

express warranties Yes
Prohibition against disclaiming

implied warranty, merchantability,

and "fitness of use" Yes
Enforcement of warranty offer Yes
Recourse to consumer for non-

compliance of warranty by

manufacturer, retailer Yes
Recourse to retailer for non-

compliance of warranty by

manufacturer Yes

SB 920 (Marks)

Yes

No

No

No

No

000040

t received by the CA 4th District Court of Appeal Division 2.
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AMENDED IN ASSEMBLY JULY 16, 1970
'AMENDED IN SENATE MAY 25, 1970
AMENDED IN SENATE APRIL 6, 1970

AMENDED IN SENATE MARCH 17, 1970

. SENATE BILL - . No. 212

Introduced by 8enator Song
(Coauthor: Assemblyman Karabian)

February 2, 1970

REFERRED TO COMMITTEE ON JUDICIARY

An act fo add Title 1.3 (commencing with Section 1750) to
Part 4 of Division 3 of the Civil Code, relailing fo consumer
goods iransaclions. - :

The people of the State of California do enact as follows:

SEctioN 1. Title 1.3 (commeneing with Section 1750) ia '
added to Part 4 of Division 3 of the Civil Code, to read:

TITLE 1.3. CONSUMER WARRANTIES
Crapree 1. CoNSUMER WARRANTY PROTECTION

Article 1. (eneral Provisions

[C-Ne CRR-r R W ]

10 1750. This chapter may be cited as the ‘‘Song Consumer
11 Warranty Proteetion Act.’’ .
12 1751. Any waiver by the buyer of consumer goodq of the
13 provisions of this chapter, except as expressly provided in

LEGISLATIVE COUNSEL'S DIGHEST .

SB 272, as amended, Song (Jud.). Consumer goods transactions.

Adds Title 1.3 (commencing with See. 1750), Pt. 4, Div, 3, Civ.C.

Enacts “Song Consumer Warranty Protection Act.’’ Establishes
cbligations of manufacturers, distributors, and sellers pf consumer
goods, and rights of buyers thereof, with respect to particular trans-
actions. ’

To beeome . :

Makes act applicable only to consumer goods sold on or after March
1, 1971. : ’ ’

Vote—Majority ; Appropriation—No; Fiseal Committee—No,

h District Court of Appeal Division 2.
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this chapter, shall be deemed contrary to public policy
shall be unenforceable and void. ’ . :

1752. If any provision of this ehdpter or the applica
thereof to any persom or circumstsnce is held unconstity

tional, such invalidity shall not affect other provisions or ap-X

plications of this chapter which cen be given effect witho
the invalid provision or application, and to this end the pr
visions of this chapter are severable, : S

1753. The provisions of this chapter shall not affect the
rights and obligations of parties determined by reference to
the Commereial Code except that, where the provisions of the
Commercial Gode confliot with the rights guaranteed to buyers

of consumer goeds under the provisions of this chapter, theH

provisions of this chapter aha]{ prevail.
Article 2. Definitions

1755. As used in this chapter:
(a) *‘Consumer goods’’ means any motor vehicle, meachine,

uppliance, deviee; produet; or eormnedity or like product that:

is used or bought for use primarily for personzl, family,
household purposes.

(b} ““Buyer’’ or ‘‘retail buyer’’ means any individual who

buys consumer goods from a person engaged in the business’)

of manufaeturing, distributing, or selling such goods at retail.

As used in this subdivision, **person’’ means any individual §

partnership, corporation, association, or other legal entity3
which engages in any such business. 3

(c) ‘‘Manufacturer’’ means any individual, partnership:
eorporation, association, or other legal reiationship which]
manufactures, assembles, produces, or gathers consumer goods.}

(d) ‘‘Distributor’’ means any individual, partnership, cor:?
poration, association, or other legal relationship which stands

between the manufacturer and the retail seller in purchases 3

vonsignments, or contracts for sale of consumer goods.

(e) “‘Retail seller,”” **seller,”’ or *‘retailer’’ means any indi-¥

vidual, partnership, corporation, association, or other legal

relationship which engages in the business of selling new goods 3

to retail buyers: but does not inelude uny contractes
to the previsiers ef 0 feommenecing

Ehapter ing with Section 3
7000} of Dixision 3 of the Business and Rysfessions Code:. JNAEE
1756. Asused in this chapter:

{(a) ‘‘Implied warranty of merchantability’’ or ‘*implied:
warranty that goods are merchantable’’ means that the econ-¥
sumer goods meet each of the following:

(1) Pass without objection in the trade under the contract:
description, E:

(2) Are fit for the ordinary purposes for which such goods Ji

are used,
(3) Are free from defects of materials or workmanship.
(4) Are adequately contained, packaged, and labeled.

) 0N 0
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* (6) Conform to the promises or affirmations of fact made
on the container or label. .. - ’ i ’

(b) ““Implied warranty of fitness’’ m.e:;m' that when the

retailer, distributor, or manufacturer has reason to kuow any

particular purpose for which the consumer goods are required, -

and further, that the buyer is relying on the skill and judg-
ment of the seller to select and furnish suitable goods, then
there is an implied warranty that the goods shall be fit for
such purpose. :

1757. (a) *‘Ezpress wa'rra-nty”, means that the consumer

goods: o .

{1} Conform to ani affirmation of fact or promise made re-
lating to such’ goods, . :

(2) Inthe event of any description, that the goods shall con-
form to such description, : :

(3) In the event of any sample or model, that the whole of
the goods shall conform to such sample or model.

(b) It is not necessary to the creation of an express war-
ranty that formal words such as-“warrant’’ or “‘guarantee’
be used or that a specific intention to make a warranty be
present, but an affirmation mercly of the value of the goods or
a stalentent purporiing to be merely an opinion or commenda-
tion of the goods does not create a warranty.

(c) Statements or representaiions such as erpressions of
general policy concerning customer satisfaction which are noil
subject to any lmitation do not cregie an express warranty,

757

1758, As used in this chapter, a sale ‘‘as is"' or ‘‘with all
faults’’ means that the manufacturer, distributor, and retailer
diselaim all implied warranties that would otherwise attach to
the sale of consumer goods under the provisions of this chap-
tex: In the absence of an¥ express worrenties aceompanying
pesformence of the goods purehased in o nale Zas io” or “with
ail faulie ter.

Article 3. Sale Warrantiea

1760. Evews Unless disclaimed in the manner prescribed by
this chapter, every sale or consignment of consumer goods by a
menufacturer in this state shall be accompanied by an implied
warranty that the goods are merchantable; exeept thet ne

geods that are seld o an “es is” or “with oll feulte” basie;’

provided the provisiona of tiis ehapter affeeting “as i6” or
1761. Every sale or consignment of consumer goods in this
-state by a manufacturer who has reason to know at the time
of the sale or consignment that the goods are reguired for a
particular purpose and that the buyer is relying on the manu-
facturer’s skill or judgment to select or furnish suitable gooda
shall be aecompanied by an implied warranty of fitness.

S
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1762.- Every sale or consignment of consimeér goods in
state made through a retailer or distribator who has re
to kqow at the time of sale or eonsignment that the gooda
required for a particular. purpose and that the buyer is Teiy
Ing on the retailer’s or distributor’s skill or judgment to seleg
or furnish suitable goods, shall, in lieu of the warranty of thgj
manufacturer under Section 1761, be accompanied by an ir
plied warranty that the goods are fit for that purpose, - .

1763. No implied warranty of merchantability and, where}
applicable, no implied warranty of fitness shall be waived
exc‘tzpt‘ in the case of a sale of consumer goods on an ‘‘ss ia’38
or ““with all faults;” basis where the provisions of this chapter
affecting ““as is"* or ‘‘with all fanlis’’ sales are strietly eo
plied with. \ :

1764. (a) No sale of consuker goods on an *‘as is'’ or * with 9
all faults’’ basia shall be effective tgo disclaim the implied :]ara o
ranty of merchantability or, where applicable, the implied 3
warranty of ﬁtnqss, unless a conspicucus writing is attached
to ti:_e gc_)oda which clearly informs the buyer, prior to the¥
sal{tl_}m simple and concise language of each of the following 48

(1) The goods are being sold on an *‘us is’’ or ““wi 13
eSS g us is’’ or WlthV &ll
(2) The entire risk as to the

> ent quality and performance of 38
the goods i1s with the buyer. P E

B -

(3) Should the goods prove defective following their pur.
chase, the buyer and not the manufacturer, distributor, or re-
tmle; assumes the entire cost of all necessary servicing or
repair. .

(b) In the cvent of sale of consuner goods by means of a
mail order catalog, the catelog offering such goods shall con-
tain the required wrifing as fo each ftem so offered in lie of {
the requivement of notification prior to the sale. i

1765. Every sale of consumer goods on an ‘‘as is’’ or '* with]
all_ faults’’ basis made in compliance with the provisions of:
th_:s chapter shall constitute a waiver by the buyer of the im-3
phec} warranty of merchantability and, where applicable, of3
the implied warranty of fitness. -

1766. (a) Nothing in this chapter shall affect the right o
the manufacturer, distributor, or retailer to make additionall
ezpress warranties with respect to consnmer goods. Howevery
a manufacturer, distributor. or retailer, may not. by such ad-
ditienal express warranties. limit the application of or modify;
the implied warranties guaranteed by this chapter to the sale:
of consumer goods. iz

'{b) For purposes of this chapter, implied warrantics may b
limited in duration fo the duration of an express wasranty of
reasonable duration, if such limifation is set forth in clear and R
unmistakable language and prominently displayed on the faciQRRUR
of the warranty. -4 3

N - B W R
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1767. Every manufacturer, distriﬁutor, or retailer makmg

additionat express warranties with respect to consumer goods
shall express sueh additienal make.such warranties in elear
and goncise terms and clearly identify the party making sue
additiona} express warranties. - s
1768. {(a) Every manufacturer of consumer goods which
a;r&es:ld in this state. and for which there exists a warrenty;
e
shall: (1) maintain or cause to be maintained in this state suf-
ficient service and repair facilities to carry out the terms of
such warranties, or (2) be subject to the provisions of Section
771 . .
(b) Where such service and repair facilities are maintained
in this state and service or repair of the goods is’necessary
because they do not comply with the applicable warranties,
service and repair-shall be commenced within & reasonable
time following receipt of the goods by the manufacturer or its
representative in this state. Unless the buyer agrees in writing

to the contrary, the goods must be returned, at the manufae-..
turer’s expense, in merchantable condition within 30 days. De-_ -
lay caused by conditions beyond the control of the manufac- .

turer or his representatives shall serve to extend this 30-day
requirement, Where such delay arises, delivery of merchant-

able goods shall be made as soon as possible following termina-

tion of the condition giving rise to the delay.

(¢) Should the manufacturer be unable to make such return
of merchantable goods, he shall either replace the goods or
reimburse the buyer in an amount equal to the purchase price
paid by the buyer, less that amount directly attributable to

use by the buyer prior to discovery of the defect. However; in

for defoetive poods forwarded to the menufseturer or his rep-
1769. If the manufacturer £ails to does not provide service
and repair facilities within this state es ired in pursuani

to subdivision (a) of Section 1768, the buyer may follow the

course of action preseribed in either subdivision (a) or (b),
below, as follows:

(8) Return the defective consumer goods to the retail seller

thereof for replacement, or for service or repair in aseordance
with the terms and conditions of the waﬂa?t-tee express war-
ranty . Such replacement, service, or repair shall be at the
option of the retail seller. If the retail seller is unable to re-
place the defective article with merchantable goods or is un-
able to service or repair the goods in aceordance with the terms
and conditions of the warranty, the retail seller shall reim-
burse the buyer in an amount equal to the purchase priee paid
by the buyer, less that amount directly attributable to use by
the buyer prior to discovery of the defect. However; in ne
event shall sueh deduetions from purehase price be made
for defeetive goods returned to the reteil scller within 30 days
of their purehase:

or implied in law; shall an express worranly - o

District Court of Appeal Division 2.
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(b) Return the defective article to any retail seller, with
this state, of like goods of the same mannfacturer for repl
ment, or "for service or repmr in accordance with the te
and conditions of the werrenties express warranty.. Such
placement, serviee, or repair shall be at the option of the Tets
seller.

1770 ‘Where an option is exerclsed in favor of serviee an |
repair under Section 1769, such service and repair must be
commenced within a reasonable time, and, unless the buye
agrees in writing to the contrary, the goods must be returnég
in merchantable condition within 30 days. Delay caused b
conditions beyond the control of the manufacturer or ]us rep
resentatives shall serve to extend this 30-day requirement3
Where such delay arises, delivery of merchantable goods sha
be made as soon as posslbl&followmg termination of the con
dition giving rise to the delay. 3.

1771. Every manufacturer who failg to provide service an‘ 5
repair facilities 'within this state as by this oy
pursuant to subdivision (a) of Sechon 1768 shall be 11nb1e oo
preserlbed in this section to every retail seller of such mann SR
facturer's goods who incurs obligations in giving effect to theJREE:
express warranties that accompany such manufacturer’s con el
sumer goods. The amount of such liability shall be determm d]
as follows: <

(a) In the event of replacement, in an amount equal to th .
actual cost to the retail seller of the replaced goods, plun As f
reasonable handling charge. -

(b) In the event of service and repair, in an amount equaljis
to that which would be received by the retail seller for li :
service rendered to retail consumers who are mot entitled taliy
warranty protectlon including, where applicable, the cost of§
parts, servicing, labor, storage. overhead, and a reasonabl
profit. =
(e) In the event of reimbursement under subdivision (a
of Section 1769, in an amount equal to that reimbursed to th
buyer, plus a rensonable handling charge.

1772. If additienal express warranties are made by per:
sons other than the manufacturer of the goods, the obligation
of the person making such additional warranties shall be the
same as that imposed on the manufacturer under Sections
1768 and 1769, k.

1773. Any buyer of consumer goods injured by a willfulm
violation of the provisions of this chapter may bring an actio}
for the recovery of damages. Judgment may be entered fof
three times the amount at which the actual damages are 8
sessed. plus reasonable attorney fees.

1774. Any retail seller of consumer goods injured by tll
willful or repeated violation of the provisions of this chaptel
may bring an action for the recovery of damages, Judgmen
may be entered for three times the amount at which the actu
damages are assessed plus reasonable aitorney fees.

it i

) O O
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1775 The triple dama.ges provisions i Section 1773 and
Section 1774 shall not apply to class actions.

1776. The provisions of this chapter shall.nof apply lo any
defeet in consumer goods caused by the unauthorized or un-
reasonable use of the goods following sale. e

1777. Nothing in this chapfer shall be consirtued to prevcnt
the sale of a service contract to the buyer in addition o or in
licu of on express warranty if such controct fully and con- - 7.
spicuously discloses in simple and readzly undcrstaad hmguagc 2
tke terms and conditions,

only L

Sec. 2. This act shall beeeme opembwe
apply ia conswmer goods sold on or after March 1, 1971,
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AMENDED IN ASSEMBLY JULY 30, 1970
AMENDED IN ASSEMBLY JULY 16, 1970
AMENDED IN SENATE MAY 25, 1970
_ AMENDED IN SENATE APRIL 6, 1970
R - AMENDED IN SENATE MARCH 17, 1970

&E SENATE BILL No. 272

i

Introduced by Senator Song
(Coauthor : Assemblyman Karabian)

February 2, 1970

b 4 -3 REFERRED T0° COMMITTEE ON JUDICIABY

-

1 1

,"_3;; =3 An act to add Title 1.3 (commencing with Section.1750) i
" Part 4 of Division 3 of the Civil Code, relating fo consumer

goads transaciions.

The peaple of the State of California do enact as follows: .

1 Secrion 1. Title 1.3 (commencing with Section 1750) is
2 added to Part ¢ of Division 3 of the Civil Code, to read:
3
; 4 TITLE 1.3. CONSUMER WARRANTIES
A 5
6 Crarres 1. CoNsuMER WARRANTY PROTECTION
< 7
T 8 Article 1. General Provisions
LR 9 ’
P 10 1750, This chapter may be cited as the ““Song Consumer
ZR 11 ‘Warranty Protection Act.'’
g .. 12 1751. Any waiver by the buyer of consumer goodss_ of the
1 \ 13 provisions of this chapter, exeept as expressly provided in

' . B LEGISLATIVE COUNSEL'S DIGHST
- 8B 272, as amended, Song (Jud.). Consumer goods transactions.

Adds Title 1.3 (commencing with See. 1750), Pt. 4, Div. 3, Civ.C.
¥  Enacts “Song Consumer Warranty Proteetion Act.”” Eatablishes
: & obligations of manufacturers, distributors, and sellers of consumer
- goods, and rights of buyers thereof, with respect to particular trans-
s Actions,

( . Malkes act applicable only to consumer goods sold on or after March
2 L1971,
A Vote—Majority ; Appropriation—No ; Fiscal Committee—No.

N
niTT

District Court of Appeal Division 2.
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, As used in this subdivision, "' person’’ means any individusl -

S

this chapter, shall be deemed contrary to ie poli
shall be unenforceable and void. = to public policy
1752, Tf any provision of this chapter or the applicati
tperenf to any person or . eircumstance is held unconstitr
tional, such invalidity shall not affect other provisions or &
plications of this chapter which can be given effeet witho
the invalid provision or application, and to this end the pry
visions of this chapter are severable, - !
_1753. The Pro'ﬁ'fisions of this chapter shall not affect thi}
rights and obligations of parties determined by reference 1§
the Commercial Code except that, where the provisions of
Commercial Code confliet with the rights guaranteed to buyers
of consumer gogdl under the provigions of thia chapter, the

provisions of this chapter shall prevaii, ’

Article 3‘ Definitions

]E'H;)ﬁ;‘CAa uged in tléi: chapter:
a; onsumer goods’’ means any motor vehi i
appl.lance, or like product that is uszd or houg]liilzc}%rr?]::h?rg-
marily for personal, family, or household@ purposes.
(b) **Buyer’’ or ‘“‘retail buyer'’ means any individual whe
buys consumer goods from a person engaged in the business :
of manufacturing, distributing, or selling suech goods at retail§

parinership, corporation, association, or other ity 3
which engages in any such business. . fegel entlt:y -
(c) “_Manufactu_rer" means any individual, partnerahip,
corporation, association, or other legal relationship whick
manufa.ctu'res,_ assembles, produces, or gathers consumer poods’
(d). “Dlstrll?utpr" means any individual, partnership, cor:
poration, association, or other legal relationship which stands 3
between the manufacturer and the retail seller in purchases, 3
consignments, or contracts for sale of consumer goods. 4
(o) ““Retail seller,’’ **seller,’’ or ‘‘retailer’’ means any indi-
vldug.l, partnership, eorporation, association, or other legal
relationship which engages in the business of selling new goods
to retail buyers. F
1756. A8 used in this chapter: 1
(a) “‘Implied warranty of merchantability’’ or *‘implied
warranty that goods are merchantable’’ means that the con
sumer goods meet each of the following: -
(1). Pass without objeetion in the trade under the contrast
deseription. ‘-
(2) Are fit for the ordinary purposes for whieh such goodi s
are used. &
(8) Are free from defects of materials or worlmenship. -
(4) Are adequately contained, packaged, and labeled. '
(5) Conform to the promises or affirmations of fact m
on the container or label.

o

] & )
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(b) ““Implied warranty of fitness” means that when the
retailer, distributor, or manufacturer has reason to know any
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-
ment of the seller to seleet and furnish suitable goods, then
there is an implied warranty that the goods shall be fit for
sach purpose.

- : “Pxcpregs warrasty” means that the eemfwiner

1} Geaiam%o&&yeﬂifm&ﬁeﬁeifaeterpmmhema&ere- N
lating to such goeds: | .
eonform teo sueh deseription: .

1757. (a) ‘‘Bzpress warranty’’ means:

(1) A statement arising.out of a sale to the consumer of &
comsumer good pursuant to which the manufacturer, disirib-
utor, or retailer undertakes to preserve or mainiain the utilily
or performance of the consumer good or provide compensation
if there is a failure in utility or performance; or

(2) Tn the event of any sample or model, that the whole of
the goods shall esnferm conforms to such sample or model.

(b) It is not necessary to the creation of an express war-
ranty that .formal words such as ¢““warrant'’ or ‘““guarantee’’
be used or that a specific intention to make & warranty be
present, but an affirmation merely of the value of the goods or
a statement purporting to be merely an opinion or commenda-
tion of the goods does not create a warranty.

(¢) Statements or representations such as expressions of
general policy concerning customer satisfaction which are not
subject to any limitation do not create an express warranty.

1758. As used in this chapter, a sale ‘as is’’ or “‘with all
faults’’ means that the manufacturer, distributor, and retailer
diselaim all implied warranties that would otherwise ai_:tach to
the sale of consumer goods under the provisions of this chap-
ter.

Article 3. Sale Warranties

1760. Unless disclaimed in the manner preseribed by this
chapter, every sale or consignment of consumer good.a by a
manufacturer in this state shall be accompanied by an implied
warranty that the goods are merchantable. . :

1761, Bvery sale or consignment of consumer goods in thia
state by a manufacturer whe has reason to kmow at the time
of the sale or consignment that the goods are required for a
particular purpose and that the buyer is relying on the manu-
facturer’s skill or judgment to select or furnish suitable goods
shall be accompanied by an implied warranty of fitness,

1762.. Bvery sale or consignment of consumer goods in this
state made through a retailer or distributor who has reason

District Court of Appeal Division 2.
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to know at the time of sale or consignment that the goods ara9N
required for a particular purpose and that the buyer is rely 23
ing on the retailer’s or distributor’s skill or jadgment to selent B R
or furnish suitable goods, shall, in lieu of the warranty of the'®
manufacturer under Section 1761, be accompanied by an im

plied warranty that the goods are fit for that purpose. )

1763. No implied warranty of merchantability and, whe
applicable, no implied warranty of fitness shall be waive
except in the case of a sale of consumer goods on an ‘‘ag is’
or “‘with all faulis’’ basis where the provisions of this chapter
affecting ‘‘as is’’ or ““with all faults’’ sales are strietly com.
plied with. : Y

1764, (a) Nb sale of consumer goods on an “‘as is’” or “‘ wi
all faults’’ basis shall be effective to disclaim the implied war
ranty of merchantability ok, where applicable, the implied.
warranty of fitness, unless a conspicuous writing is attached
to the goods which elearly informs the buyer, prior to the % ¥
sale, in simple and concise langnage of each of the following: &

{1) The goods are being sold on an “‘as is’’ or “‘with all 3
faults’’ basis, .

(2) The entire risk as to the quality end performance of:
the zoods is with the buyer. X

(3) Should the goods prove defective following their pur’
chase, the buyer and not the manufacturer, distributor, or re:
taile}- assumes the entire cost of all necessary servicing o
repair.

(b} Li the event of sale of consumer goods by means of &
mail order eatalog, the catalog offering such goods shall con)
tain the required writing as to each item so offered in lieu o
the requirement of notification prior to the sale, :

1765. Ivery sale of consumer goods on an *‘as is'’ or ““with
all faults” basis made in compliance with the provisions of;
this chapter shall constitute a waiver by the buyer of the im-
plied warranty of merchantsbility and, where applicable, of
the implied warranty of fitness, -3

1766, (a) Nothing in this chapter shall affect the right o
the manufacturer, distributor, or retailer to make express
warranties with respect to consumer goods, However, a manu”
facturer, distributor, or retailer, may not, by such express;
warranties. limit the application of or modify the implied Sk
war;:nties guaranteed by this chapter to the saie of consumer3
goods, .

(b) For purposes of this chapter, implied warranties may be
limited in duration to the duration of an express warranty of 388
reasonable duration, if such limitation is set forth in clear and;
unmistakable language and prominently displayed on the faceg
of the warranty, - . ’ S

1767. Every manufacturer, distributor, or retailer making 2SS
express warranties with respect to consumer goods shall makel
such warranties in clear and concise terms and clearly identify4
the party making such express warranties. iy

S0 =1 T Ot oo o~
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1768. (a) Every manufacturer of consumer goods which
are sold in this state and for which there exists an express
warranty shall: (1) maintain or cause to be maintained in this
state sufficient service and repair facilities to carry out the
terms of such warranties, or (2) be subject to the provisions
of Seetion 1771,

(b) Where such service and repair facilities are maintained
in this state and service or repair of the goods is necessary
because they do not comply with the applicable warranties,
service and repair shall be commenced within a reasonable
time following receipt of the goods by the manufacturer or its
representative in this state. Unless the buyer agrees in writing
to the contrary, the goods must be returned, at the mannfae-
turer’s expense, in merchantable condition within 3¢ days. De-
lay ecaused by conditions beyond the control of the manufae-
turer or his representatives shall serve to extend this 30-day
requirement. Where such delay arises, delivery of merchant-
able goods shall be made as seon as possible following termina-
tion of the condition giving rise to the delay,

(¢) Should the manufacturer be unable to make such retarn
of merchantable goods, he shall either replace the goods or
reimburse theé buyer in an amount equal to the purchase price
paid by the -buyer, less that amount directly attributable to
use by the buyer prior to discovery of the defect. =

1769. If the manufacturer does not provide service an
repair facilities within this state pursnant to subdivision (a)
of Section 1768. the buyer may follow the course nf action
preseribed in either subdivision (a) or (b), below, as follows:

(a) Return the defective consumer goods to the retail seller
thereof for replacement, or for serviee or repair in accordance
with the terms and conditions of the express warranty. Such
replacement. service, or vepair shall be at the uvption of the
vetail seller. If rhe retail seller is unable to vepiace the de- -
fective artiele with merchantable goods ov is unable to serviee -
op vepain cffcet the serrice or repair of the gouds in accordance
with the terms and conditions of the warranty. the retail seller-
shall reimburse the buyer in an amount equal to the purchase

price paid by the buyer. less that amouut directly attributable
to use by the buyer prior to discovery of the defect. S
(b) Return the defective article to any retail seller, within &

eal Division 2.

_this state, of like goods of the same manufacturer for replace- <

ment, or for service or repair in accordance with the terms
and conditions of the express warranty. Such replacement. O
service, or repair shall be at the eption of the retail seller. —

1770. Where an option is exercised in favor of service and =
repair under Seetion 1769, such service and repair must be Q
commenced within a reasonable time, and, unless the buyer
agrees in writing to the contrary, the eoods must be returned .
in merchantable condition within 30 days. Delay caused by >
conditions beyond the control of the manufacturer or his rep- =
resentatives shall serve to extend this 30-day requirement. 1]

| 00055
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- Where such delay arises, delivery of merchantable goods sha]{}p
be made as soon as possible following terminatinn of the eon RIS
dition giving rise to the delay. ’ . . -
1771. Every manufacturer who fails to provide service and it
repair facilities within this state pursuant to subdivision (YR 3
of Seetion 1768 shall be liable as preseribed in this section tq3eq

A

L
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SEC. 3. Section 1775 is added to Article 3 (commoncing
with Section 1760) of Chapter 1 of Title 1.3 of Part 4.of Diw-
sion 2 of the Civil Code, as enacted by Section 1 of this act, to
real(;.%- The triple demages provisions of this chapter shall
not apply o a cause of action commenced_ or maintained pur-
suant o Section 382 of the Code of Civil Procedure or pur-
suant to Section 1780 or 1781 of this code.

gr0000

every retail seller of such manufacturer’s goods who incuriSeEN
obligations in giving effect to the express warranties that ac%k
company such manufacturer’s consumer goods., The amounfR
10  of such liahility shall be determined as follows: -
11 (a) In the event of replacement, in. an amount equal to tha¥
12 actual cost to the retail seller of the replaced goods, plus a3
13 reasonable handling charge. -
14 (b) In the event of service\and repair, in an amount equal
15 to that which would ‘be received by the retail seller for like®

SEC. 4. Section 3 of this act shall become operative only
if Assembly Bill No. 282 of the 1970 Regular .S’c_sx_wn s en-
acted and adds Sections 1780 and 1781 to the Civil Code as
part of Tiile 1.5 (commencing with Section 1750) of Part 4
of Diuision 3 of such code, and in such case shall become oper-
ative on March 1, 1971 or at the same lime as such 'secttgm
and title become operative, whichever is later, af which time
Section 1775 of the Civil Code as added by Section 1 of this

— ] .
SorEEREDowasankwne

16 service rendered to retail consumers who are not entitled toPE 17 act is repealed.

17 warranty protectien, including, where applicable, the cost of :

18 parts, servicing, labor, storage, overhead, and a reasongbl

19 profit. . )

20 (¢} In the event of reimbursement under subdivision (a

21 of Bection 1769, in an amount equal to that reimbursed to the B

22 buyer, plus a reasonable handling charge. -

23 1772, If express warranties are made by persons other than®

2-} the manufacturer of the goods, the obligation of the person’

25 making such additional warranties shall be the same as that ¥

26 imposed on the manufacturer under Sections 1768 and 1769, -

27 1773. Any buyer of consumer goods injured by a willfal S

28  violation of the provisions of this chapter may bring an action §

29  for the recovery of damages. Judgment may be entered for C\il

30 three times the amount at which the actual damages are as

31 sessed. plus reasonable attorney fees. e %

32 1774, Any retail seller of consumer goods injured by the 33 .

33  willful or repeated violation of the provisions of this chapter . Q

34 may bring an action for the recovery of damages. Judgment. Y >

35 may be entered for three times the amount at which the actualj 5

36 damages are assessed plus reasonsble attorney fees.

37 1355, The triple damages provisions in Seetion 1773 and @

38  Seetion 17+ shall net appls: te elass aetions: S

39 1775. The triple damoges provisions of this chapter shall o

40 nof apply to a cause of action commenced or maintained pur <

11 suant te Section 382 of the Code of Civil Procedure. )

49 1776. The provisions of this chapter shall not apply to any ¥ B

43 defect in consumer goods caused by the unauthorized or un-} . —

44 reasonable use of the goods following sale. SRR 5

45 1777. Nothing in this chapter shall be construed to prevent FR: (@)

46 the sale of a service contract to the buyer in addition to or in 7NN O

47 lien of an express warranty if such eontract fully and con- R 4+

48 spicuously discloses in simple and readily understood language Y. - , . &)

49 the terms and conditions, - [ =

30 Sec. 2. This act shall only apply to consumer goods sold 3 ( : 7))

51 on or after March 1, 1971. o 5
- 00056
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COMMERCE AND PUBLIC UTILITIES COMMITTEE
Robert E. Badham, Chairman

Senate Bill 272 - Song, as amended STAFF ANALYSIS
July 29, 1970 8/3/70
DESCRIPTION

Senate Bill 272 would enact the "Song Consumer Warranty Protection Act".
ANALYSIS

The measure defines "consumer goods" as any motor vehicle, machine,
appliance or like product that is used or bought for use, primarily
for personal, family, or household purpose. Senate Bill 272 also defines
"implied warranty of merchantability", "implied warranty of fitness"

and “express warranty". Among other provisions, S.B. 272 would require
a manufacturerof consumer goods sold in this state for which there

exists an express warranty o either maintain or cause to be maintained
in this state sufficient service and repair facilities to carry out
the terms of the warranty or, be liakle to a retail seller for the
repair, replacement, or reimbursement of the purchase price of the
goods incurred by the retail seller under the provisions of the bill

nZz

The measure specifies that for violations of the act judgments may' O
be entered for three times the amount at which the actual damages are
assessed plus reasonable attorney fees, '

Senate Bill 272 is the result of a 1969 interim study of the Senate
Business and Professions Committee on the subject of warranties.
Senate Committee staff states "that aside from consumer complaints
on auto repairs, the single largest category of consumer complaints
from such agencies as the Attorney General's office, the Better Busifiess
Bureau, Radio and T.V. action lines, and the Division of Consumer Affgirs
have concerned themselves with warranty problems".

Z\ppeal Divi

Ccalifornia Manufacturers Association, and the California Retailers
Association are opposed to S.B. 272,

California Manufacturers Association states that the Act is full of
amblgultles making the measure difficult to interpret and that the
provigion that a manufacturermust provide in-state service is unreasdhable

istrict Court
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August 3, 1970

TO: Members, Assembly Committee on
Commerce and Public Utilities

RE: SB 272

When my SB 272 was presented before the Assembly Comm-~
ittee on Commerce and Public Utilities on Monday, August 3rd,
I received the impression that a section of the bill may have
been misinterpreted. In order toc insure that the bill is
fully understood, permit me to emphasize the following.

SB 272 gives tlie manufacturer a series of choices. The
first choice is whether or not he wishes to issue an express
warranty. If, and only if, he issues an express warranty,
does he face the second choice.

This choice requires the manufacturer either to maintain

authorized service facilities or to fully reimburse his re-
tailers for servicing his (the manﬁfacturer's) warranty.

in actuality, the option of maintaining authorized ser-
vice fa;ilitieé is in the.bill as a bénefi£ to the manufacturer.
This provision does not require him to rent one fuot bf space

or to hire one employee. Rather, it permits him to select

ed by the CA 4th District Court of Appeal Division 2.
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certain retailers or certain repair dealers out of the many
dealing with his products to handle warranty servicing. It
allows him to restrict the number of retailers +0 whom he
would be liable for warranty work.

Many manufacturers (Sony, RCA, Sunbeam, etc.) presently
use a system of authorized service facilities. Though Al Davis
seemed to have missed the point in committee, elimination of
this option would bring the California Manufacturers Associa-
tion down on him in force.

One brief additional point. What is the very worst that
could happen to a manufacturer or a retailer under this bill?

The worst that cquld happen to a manufacturer is that he
would have to sell his products without an express warranty.
This might be the only choice for the small, out-of-state manu-
facturer, but it is a better choice than having California con-
sumers stuck with his worthless warranties,

The worst that would happen to a retailer is that ne

might have to inform a manufacturer that he ¢ould no longer sell

the manufacturer's goods or could no longer sell them with an

express. warranty. This might cause a deterioration in the re-

lationshir between manufacturer and retailer, but that is better

than having California citizens suckered by false promises.

My staff and I have worked hard on inis bill. It is good.

effective legislation. I ask for your "aye" vote.

sihc Ys

ALFRED H, SONG

000051
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Sacramento, California Asmwex.swm
August 7, 1970 Manv.Lou SurTH

Honorable Alfred H. Song Jrusse Wina
Senate Chamber

Consumer Warranties (S.B. 272) - #16549

i ' Dear Senator Song: : :

You have submitted a memorandum with respect

‘ to Senate Bill No. 272, as amended in Assembly July 30,
1970, relating to consumer goods transactions, and have
acked whether statements of the legal effect of the

bill that are made in the memorandum are accurate.

For convenience, we have divided the state-
ments in the memorandum with respect to the legal
effect of S.B. 272 into four categories and have framed
the statements as questions addressed to the last
amended form of S.B. 272, if enacted.

QUESTION NO. 1

With‘reséect to express warranties, would a
manufacturer have a series of choices, the first of
which is whether or not he wishes to issue an express

warranty?
OPINION NO. 1

It is our opinion that with respect to
express warranties, a manufacturer would have a series
of choices, the first of which is whether or not he
wishes to issue an express warranty.

000052
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Honorable Alfred H. Song = p. 2 - #16549

" -

ANALYSIS NO. 1

S. B. 272 relates to consumer goods transactions
and would add Title 1.3 (commencing with Section 1750) to
Part 4 of Division 3 of the Civil Code,* entitled the
Song Consumer Warranty Protection Act (hereafter referred
to as the act). Generally, the act establishes obligatioms
of manufacturers, distributors, and sellers of consumer
goods, and rights of buyers thereof, with respect to
particular transactionms.

O

O

With respect to express warranties, Section
1757 makes the following definition:

"1757. (a) 'Express warranty' means:

]

, 1) A statement arising out of a

sale to the consumer of a consumer good _
pursuant to which the manufacturer, distrib- -
utor, or retailer undertakes to preserve or

maintain the utility or performance of the

consumer good or provide compensation if

there is a failure in utility or performance;

or

oy s

"(2) 1In the event of any sample or
model, that the whole of the goods conforms
to such sample or model,

O

"(b) It is not necesaary to the
creation of an express warranty that formal
words such as "warrant' or ‘'‘guarantee’ be
used or that a specific intention to make

.'a warranty be present, but an affirmation
merely of the value of the goods or a
statement purporting to be merely an opinion
or commendation of the goode does not create
a warranty.

)

"(c) Statements or representations
such as expressions of general policy
concerning customer satisfaction which are
not subject to any limitation do not create
an express warranty."

R

(i

¥ Unless otherwise indicated, all section
references are to the Civil Code.

0060053
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Honorable Alfred H. Song - p. 3 - #16549

Sections 1766, 1767, and 1768 contain
provisions pertinent to the question of whether a
manufacturer would have a choice of whether or not to
make an express warranty. These sections provide, in
part, as follows:

"1766. (a) Nothing in this chapter
shall affect the right gg.ggg_manuiacturer
distributor, “or retailer to make express
warranties with respect to consumer goods.
However, a manufacturer, distributor, or
retailer, may not, by such express warranties,
limit the application of or modify the
implied warranties guaranteed by this chapter
to the sale of consumer goods.

* % *'" (Emphasis added.)

"1767. Every manufacturer, distributor,
or retailer ng regss warranties with
respect to consumer goods shall make such
warranties in clear and concise terms and

ciearly identify the party making such
express warrantieET“'ETEE%hasis added.)

"1768. (a) Every manufacturer of :
consumer goods which are sold in this state
an oY wﬁIEE there exists an express
warranty shall: (1) maintaln or cause to
be maintained in this state sufficient
service and repair facilities to carrg out
the terms of such warranties, or (2) be
subject to the provisions of Section 1771.

* % %" (Emphasis added.)

We think it is clear from the underlined portion
of the-above-quoted provisions of Section 1766 that a
manufacturer has a right to choose whether or not to make
an express warranty as defined by the bill, and that only
if the manufacturer so chooses will provisions such as
those of Sections 1767 and 1768 become applicable.

Paragraphs (1) and (2) of subdivision (a) of
Section 1768, by the use of the alternative word 'or)
in our opinion, clearly furnish alternatives which

060054
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Honorable Alfred H. Song - p. & - #16549

the manufacturer may choose to follow in cases where
there exists an express warranty (see Houge v. Ford,
44 Cal. 24 706).

Accordingly, it is our opinion that with
respect to express warranties, a manufacturer would have
a series of choices, the first of which is whether or
not he wishes to issue an express warranty. '

UESTION NO. 2

Is it only if the manufacturer issues an
express warranty that there arises a second choice
relating to the duty of the manufacturer under Section

17687
OPINION NO. 2

It is our opinion that it is only if the
manufacturer issues an express warranty that there
arises & second choice relating to the duty oi the
manufacturer under Section 1768.

ANALYSTS NO. 2

Sections 1768 and 1771 provide,. in pertinent
part, as follows:

11768. (a) Every manufacturer of
congumer gocds which are sold in this state
and for ch there exists an express
warranty shall: (1) maintain or cause to
Be malntalned in this state sufficient
service and repair facilities to carry out

the terms of suc warranties, or (2) be
subject to the provisions of Section 1771.

- "(b). where such service and repair
facilities are maintained in this state
and service or repair of the goods 18
necessary because they do not comply with
the applicable warranties, service and
repair shall be commenced within a reason-
able time following receipt of the goods
by the manufacturer or its representative
in this state, . . .

* % %" (Emphasis added.)

1771, Every manufacturer who fails to
provide service and repair facilities within

060055
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Honorable Alfred H, Song - p. 5 - #16549

this state pursuant to subdivision (a)

of Section 1768 shall be liable as
prescribed in this section to eve

retail seller of such manufacturer's

goods who incurs obligations in giving
effect to the express warranties that
accompany such manufacturer's consumer
goods. The amount of such liability shall
be determined as follows:

* % *U

As indicated in Analysis No., 1, above, we
think that Section 1768 applies only to cases where, with
respect to salesof consumer goods in California, there
exists an express warranty. Subdivision (a) of Section
1768 furnishes alternatives which a manufacturer may
choose to follow in complying with the section. Under :
such provisions, we think that the manufacturer of consumer
goods sold in California for which there exists an
express warranty may choose either to (1) maintain or
cause to be maintained in this state the specified service
and rep~ir facilities or (2) be subject to the provisions

of Section 1771.

However, since the mandatory word "shall" is
used in Section 1768, we think it is clear that such
manufacturer is required to come within either paragraph
(1) or (2) of subdivision (a) of Section 1768,

While the matter is not entirely clear in view
of the 1angua§e in Section 1771 relating to "[e]very
manufacturer,” the reference in that section to sub-
division (a) of Section 1768 and the specific reference
in paragragh (2) of subdivision (a) of Section 1768 to
Seqotion 1771, in our opinion, would similarly be construed
as making Section 1771 applicable only in those cases to
which Section 1768 applies, i.e., where a manufacturer
sells consumer goods in california and there exists an

ress warranty for such goods (see McGrath v. Kaelin,

66 Cal. App. 4l1).

000056
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)

Thus, it is our opinion that it is only if
the manufacturer issues an express warranty that there
arises a second choice relating to the duty of the
manufacturer under Section 1768.

QUESTION NO. 3

Is the manufacturer's second choice, relating
to duties under Section 1768, that of either maintaining
the specified service and repair facilities or fully
reimbursing retailers for servicing with respect to
the express warranty of the manufacturer?

OPINION AND ANALYSIS NO, 3

While we think that it is correct in a
general sense to state that the manufacturer's second
choice is either to maintain the specified service and
repair facilities or to fully reimburse retailers for
servicing with respect to the express warranty of the
manufacturer, certain technical points should be made,

>

O

O

@

Section 1768 specifies that either maintaining
such facilities or causing such facilities to be main~-
tained is sufficIent (par. (1), subd. (a), Sec. 1768).

In addition, such facilities are required to be maintained
in California under the section.

@

With resgect to the full reimbursement aspects
of the question, the manufacturer's liability to the retail
seller is more specifically defined in Section 1771,
which we think can reasonably be said to require full
reimbursement to the retail seller for servicing the

oods. More specifically, subdivision (b) of Section

771 provides that the amount of the manufacturer's
liability in the event of service and repair shall be
"in an amount equal to that which would be received by

the retail selle. for like service rendered to retail
consumers who are not entitled to warranty protection,
including, where applicable, the cost of parts, servicing,
labor, storage, overhead, and a reasonable profit,"

O

]

O

0G005%

ent received by the CA 4th District Court of Appeal Division 2.

~,
¥

o
MJN/69



Honorable Alfred H. Song - p. 7 - #16549

QUESTION NO. 4

Do the provisions of subdivision (a) of
Section 1768 require the manufacturer to establish
facilities, by renting space or hiring employees, for
service and repair in this state where the goods are
sold in this state with an express warranty% .

OPINION NO. 4

; It is our opinion that the provisions of
subdivision (a) of Section 1768 do not require the
manufacturer to establish facilities, by renting space
or hiring employees, for service and repair in this
state where the goods are sold in this state with an
express warranty. '

ANAL.YSIS NO. 4

As previously stated, we think that paragraphs
(1) and (2) of subdivision (a) of Section 1768 present
alternatives to a manufacturer with respect to consumer
goods sold in California where there exists an express
warranty.

Those alternatives, one of which would become
applicable to such a manufacturer, are either (1) to
maintain or cause to be maintained in this state the
specified service and repair facilities or (2) to be
subject to the provisions of Section 177l.

In our opinion, neither alternative expressly
or by necessary implication imposes a duty on the
manufacturer to establish facilities, by renting space
or hiring employees, for service and repair in this
state.

Under paragraph (1) of the subdivision, the
manufacturer could "cause to be maintained” in this
state the specified service and repair facilities. Such

language could encompass an agreement with another person

who would establish such repair facilities., Under para-
graph (2) of this subdivision, the second altermative

under Section 1768, payment of a sum of money in the events

000058
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Honorable Alfred H. Song - p. 8 - #16549

O

specified in Section 1771 is the obligation imposed on
the manufacturer.

O

Thus, it is our opinion that the provisions
of subdivision {(a) of Section 1768 do not require the
manufacturer to establish facilities, by renting space
or hiring employees, for service and repair in this
state where the goods are sold in this state with an
express warranty.

O

Very truly yours,

George H. Murphy
Legislative Counsel

o bl

. Arnold
Deputy Legislutive Counsel

@]

O
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SENATOR ALFRED H. SONG
State Capitol :
Sacramento, California 95814

Contact: Richard Thomson August 10, 1970
Phone: {916) 445-3386

FOR IMMEDIATE RELEASE

SONG WARRANTY BILIL PASSES ASSEMBLY COMMITTEE

A comprehensive consumer warranty protection act, first
in California's history, cleared the Assembly Committee on Comm-

erce and Public Utilities at a special meeting of the committee

teday. _ : N
The bill's author, Senator Alfred H., Song (D-Monterey Park)%

won approval after agreeing to accept several minor clarifying USS
amendments., o
The bill, SB 272, now goes before the full Asémnbly where g

a hard-fought battle is expected. EEL
y—

Song's bill had been vigorously opposed by Al Davis, 1obbyi&

rt

for the California Manufacturers Association. Davis told the comxg-

ittee that the bill would place too heavy a burden on small, out—g—

state manufacturers. 43;
Song- replied that if a manufactur_er wants the advertising E
benefit of having a warranty, he should pay the costs of servicing
his warranty instead of pushing them off on the Califernians who
buy hia products. g
"“‘l'here are always lobbyists here representing the manufac- 3
turers." Song said. "I am here to represent the people who pay g
their hard-earned money for a product that doesn't work. They g
000060 %
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Page Two '

need the prote;tion that my bill gives."

The Song bill would make manufacturers live up to the terms
of their warranties,
' Under the bill retail stores would be responsible for getting
defective products promptly repaired if the manufacturer fails to
maintain his own repair facilities. The manufacturer in turn
would have to reimburse the retailer for his full expenses in mak-
ing warranty repairs,

When asked about the bill's chances before the full Assembly,
Song indicated that the vote will probably be close. "This will
be a real test of commitment to the cause of consumer protection,”
he said. "The outcome may well depend on the publi: support we
receive." '

The bill is based on extensive public hearings on warranty
problems held last fall by the Senate Committee on Business and

Professions.

0060061
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P.0. BOX 780 ' " hot water generutors and ullied products

313111 AGOURA ROAD, WESTLAKE VILI:AGE."CA,LIFORNIA 91360 TELEX: 67-3308

August 12, 1970

Governor Ronald Reagan
State Capitel
Sacramento, Ca. 95814
Dear Governor Reagan:

Re: Senate Bill #272

The bill introduced by Senator Alfred Song contains passages which are
onerous and practically confiscatcry to manufacturers.

1, We naturally do not object to a manufacturer being responsible
for his product not performing the function for which it is de-
signed, and for which it is sold. He is now under implied
warranty laws. We do, however, object to the requirement
that the product be repaired within 30 days or the buyer's
mouney is to be returned, presumably as alleged by the buyer.

Approximately 80-90% of the service on a product such as we
manufacture is caused by installation oversights or inability

of the customer tc read simple operating instructions. This
bill would permit the customer to allege that the product is
defective and be entitled to a return of his money within 30 days.

In the light of the contents of the above statement, it is quite
apparent that the manufacturer ie not usually in error and not
responsible for 2perating problems, quite to the contrary.

2. 'I'his portion of the bill would cause a manufacturer to pay out
exhorbitant and irresponsible labor charges far beyond his
margin of profit and would be confiscatory in that sense.

3. Perhaps the worst portion of the bill is that it entitles the
buyer, or the retailer, to sue the manufacturer for three times
the cost of the product plus attorney fees, This is absurd and
ridiculous, in light of the above facts. Why is the manufacturer
the enly whipping boy?

000062
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4. It appears that Senator Song entertains the belief that all
manufacturers are villains and blood suckers out to fleece
the public, whereas we find most manufacturers to have
a high sense of morality. If not, they cannot survive in
business.

5, The bill overlooks completely the responsibilities of the
retail-installer (in our case) and of the consumer.

With due respect we ask that you do all that you can to prevent the passage
of this dangerous bill. If you must satisfy the political need of passing a
bill for consumerism purposes, then it should proceed along the lines of
what the federal government is now doing, which is requiring a full dis-
closure of warranty terms and gimmicks. This, we feel, would be in

the best interest of the consumer.

We might add that as manufacturers of a wide variety of products for the
last 21 years, we have been most lenient in allowing service charges

over and above our warranties, and believe that Senator Song's bill is an
insult to the intelligence of the honest manufacturers in this state. If a
manufacturer is not honest he will surely fail in business, and in a short
period of time. If he is honest and conducts his business efficiently he

may survive but certainly not if he is subjected to the confiscatory approach
of this bill.

Very truly yours,

RAY PAK, INC.

A, Whittell, J
President
bw

cc: Governor Ronald Reagan

w3 Ve
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Angust 12, 1970

EXPLANATION OF SB 272

SB 272 applies to manufacturers who choose to give .express
warranties with the sale of their consumer products. These manufac-
turers gain cohsiderable advertising benefit from these warranties.
SB 272 would impose the responsibility upon the manufacturers to
live up tc the terms of their warranties.

The bill gives the manufacturer a series of choices. He must
first choose whether or not he wishes to issue an express warranty.
If, and only if, he issues an express warranty, does he face the
second choicé.

Thig choice requires the manufacturer either to maintain
authorized service facilities or to fully reimburse the actual,
reasonable cost of all his retailers for servicing his (the manufac-
turer's) warranty.

The option of maintaining authorized service facilities is in
the bill as a benefit to the manufacturer while still requiring him
to provide convenient service for the consumer. It permits him to
select certain retailers or certain repair dealere out of the many
dealing with his products to handle warranty servicing. It allows
him to restrict the number of retailers to whom he would be liable
for warranty work. -Many manufacturers (Sony, RCA, Sunbeam, etc.)
Presently use a system of authorized service facilities.

1f the manufacturer declines this option, the bill then makes
him liable to all his retailers for their full expenses in servicing

his warrantias.

060064
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Page Two

In this alternative the following rights are created:

a. The consumer has the right to return the defective goods
to the retailer for repair or replacement ‘as the retailer chooses)
in acecordance with the terms of the warranty.

b. The retailer, in turn, has the right to collect from the
manufacturer his full, actual and reasonable costs in servicing
the manufacturer's warranty.

This is the major provision of SB 272,

The bill also does the following:

{1} Prohibits disclaimers of implied warranties.

{2) Requires that warranty repairs must be completed withi£
30 days, unless the consumer agrees in writing to a longer period.

(3} Requires that express warranties shall be written in
clear and concise terms and clearly identify the party making the
warranty.

(4) Permits any consumer or retailer injured by a wilful

breach of this chapter to sue for triple damages, but prohibits

triple damage claims in class actions.

SB 272 substantially aids the consumer with warranty problems,

which are by far the most common cause of consumer complaints.

The bill does place extra burden on the retailer of handling

warranty problems, but it also gives him the right of fuli recovery

which he does not presently enjoy. Also, as between the retailer
and the consumer, the retailer is in a far better position to deal

with the manufacturer.

The bill does place the responsibility on manufacturers to

000069
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Page Three

live up to the terms of their warranties. And so they should. No
manufacturer has to issue an express warranty. He does so because
it is good advertising. It is his choice. SB 272 says that if he
chooses this benefit he must also accept the related responsibility.

One brief additional point. What is the very worst that could
happen to a manufacturer or retailer under this bill?

‘The worst that could happen to a manufacturer is that he would
have to sell his products without an express warranty. This might
be the only choice for the small, out-of-state manufacturer, but .t

is a better choice than having California consumers stuck with his

worthless warranties. : .
C

The worst that could happen to a retailer is that he might _g

have to inform a manufacturer that he could no longer sell the manu- >

facturer's guods @r could no longer sell them with an express warran
ty. This might possibly cause a few conflicts in the relationship
between manufacturer and retailar, but that is better than having
California citizens suckered by false promises, not knowing where
to turn in order to obtain redress.

The fears that have been expressed by certain manufacturers

have little basis in fact. Businesses such as Sears have long en-

h District Court of Appeal'D

joyed the reputation of standing behind their warranties, obviously

with no adverse effect on their very successful business. General 53

A

Electric subscribes to this principle. In other words, the reputable)

manu “acturer has nothing to fear., Lets give the consumer a break,

iEHHEEHEEERFH RS
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AMENDED IN ASSEMBLY AUGUST 14, 1970
AMENDED IN ASSEMBLY JULY 30, 1970
_ AMENDED IN ASSEMBLY JULY 16, 1970
AMENDED IN SENATE MAY 25, 1970
AMENDED IN SENATE APRIL 6, 1970
AMENDED IN SENATE MARCH 17, 1970

J. SENATE BILL No. 272

——

SEpS R
<

Introduced by Benator Bong
( Coaunihor: Awemblymun Karabian (Coauthors: Assemblymen
Karabian and Beverly) )

February 2, 1970

REFERRED TO COMMITTEE ON JUDIOIARY

]

An act o add Title £3 Leommencing with Seotion 1756} 1.7
(COMMENCING WITH SECTICN 1790) {0 Part 4 of Di-
vision 3 of the Civil Code, relating to consumer goods irans-
actions.

The peopls of the State of California do enact as follows:

Secrion 1, Title 32 {eemmenemg with Seetion 1760) 1.7
{commencing with Section 1790) is added to Part 4 of Division
3 of the Civil Code, to read:

LEGISLATIVE COUNSEL'S DIGEST

SB 272, as amendea, Song (Jud.). Consumer goods transactions.

o Adds Title 3.3 1.7 (eommencmg with Sec. 3760 1790 ), Pt. 4, Div. 3,

v.C.

Enacts *‘Song -Beverly Consumer Warranty Proteetion Act.”’ Estab-
lishes obligations of manufacturers, distributors, and sellers of con-
sumer goods, and rights of buyers thereof with respeet to particular
transactions.

Makes act applicable esly to consumer goods sold on or after March
1, 1971 and makes specified provisions of act applicable only to eon- O
. sumer goods manufactured on or ofter March 1, 1971.

5 Changes certain provisions of act contingent uptm enactment of AB 'U'S
92,
Vote—Majority ; Appropriation—No; Fiscal Committee—No, ' D

e
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TITLE 13- 1.7. CONSUMER WARRANTIES
Casarrer 1. CoNSUMPR WARRANTY PROTECTION
Article 1, General Provisions

1750 Thiy chapter may be eited as the “Sena Conmaments
Warsanty Proteetion Aetl ! -
1790. This chapter may be cited as the ‘“Song-Beverly Conth!
sumer Warranty Aet.”’ ’
1780.1. Any 1_0a£ver by the buyer of consumer goods of tha
provisions of this chapter, except as expressly provided in%
this chapter, shall he deemed contrary to public policy and
shall be unenforeeable and voi:i.

1790.2. If any provision of this chapter or the application
t!Jereof to any person or cireumstance i3 held unconstitn. =
tional. such invalidity shall not affect other provisions or ap-i
pllca.tmn§ of thu_; chapter which can be given effect withont
the invalid provision or application, and to this end the pro-
vm;_gl;; of this chapter sre severable. :

. 1790.3 . The provisions of this chapter shall not affect the
rights and ol_;ligations of parties determined by reference to &
the Comn'zercml Code except that, where the provisions of the I
Commereial Code conflict with the rights guaranteed to buyers =
of consumer goods under the provisions of this chapter, the:;
provisions of this chapter shall prevail, +

Article 2. Definitions

1166
1791. As used in this chapter: E
( a) “‘Consumer goods’’ means any motor vehicle, machine, %
appliance, or like product that is used or bought for use prig
marily for personal, family, or household purposes, -
(b) “‘Buyer”’ or ‘“‘retail buyer’' means any individual whe
buys consumer goods from a person engaged in the business %
of manufaeturing, distributing, or selling such goods at rétail,: 3
As used in this subdivision, “person’’ means any individual, :
partnership, corporation, association, or other legal entity Sia:
which engages in any such business. f -
(¢} *“Manufacturer’’ means any individual, partnership, JagP
corporation, association, or other legal relationship which
manufactures, assembles, produces, or gathers consumer goods.’
(d) *'Distributor’” means any individual. partnership, ¢o
poration, association, or other legal relationship which stands
between the manufaeturer and the retail seller in purchases,
consignments, or contracts for sale of consumer goods. E
_(e) ““Retail seller,”” *‘seller,"’ or *“retailer’’ means any indi-;
vidual, parinership, corporation, association, or other legal B

% i}a b iR
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—3 8B 272
relationship which engages in the business of selling new gooda
to retail buyers. ’

356

1791.1. As used in this chapter:

(a) *““Implied warranty of merchantability'’ or ‘‘implied
warranty that goods are merchantable’’ means that the con-
sumer goods meet each of the following:

(1) Pass without objection in the trade under the confract
deseription.

(2) Are fit for the ordinary purposes for which such goods

_ are nsed,

(3) Are free from defects of materials or workmanship.

(4) Are adequately contained, packaged, and labeled,

(5) Conform to the promises or affirmations. of fact made
on the container or label.

(b) ‘‘Implied warranty of fitness’’ means that when the
retailer, distributor, or manufacturer has reason to know any
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-
ment of the seller to select and furnish suitable goods, then
there is an implied warranty that the goods shall be £t for

such purpose.
1757
1791.2. (a) ‘“Express warranty’' means:

(1) A written statement arising out of a sale to the con-
sumer of a eonsumer good pursuant to which the manufaec-
turer, distributor, or retailer undertales o preserve or main-
tain the utility or performanee of the consumer good or
provide compensation if there is a failure in utility or per-
formance ; or .

(2) In the event of any sample or model, that the whole of
the goods conforms to such sample or model.

(b) It is not necessary to the creation of an express war-
ranty that formal words such as ‘‘ warrant’’ or ‘‘guarantee’’
be used or that a specific intention te make a warranty be
present, but an affirmation merely of the value of the goods or
a statement purporting to be merely an opinion or commenda-
tion of the goeds does not create a warranty.

{e) Statements or representations such as expressions of
general poliey concerning customer satisfaction which are not
subject to any limitation do not create an express warranty,

1758

1791.3. As used in this chapter, a sale ““as i8’’ or*“with all
fanlts’’ means that the manufacturer, distributor, and retailer
disclaim all implied warranties that would otherwise attach to
the sale of consumer goods under the provisions of this chap-
ter.

Article 3. Sale Warranties

1760

1792. TUnless disclaimed in the manner preseribed by this
chapter, every sale or comsignment of consumer goods by &

in this state ¢n this state by a manufacturer

o 000
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1793. Nothing in this chapter shall affect the right of
the manufacturer, distributor, or retailer to make express
warranties with respect to consumer goods. However, 2 manu-
facturer, distributor, or retailer, may not, by such express
warranties, limit the application of or modify the implied
warranties guaranteed by this ehapter to the sale of consumer
goods.

b} Por purposes of this chapler; implied warrenties may be
limited in dudatien to the duration of en express warraniy of
10 ressonable duratien; if sueh limitation is set forth in clear and
11 usmistakable langueage and prominently displayed on the face
12  of the warranty: )

1767

14  1793.1. Every manufacturer, distributor, or retailer mak-
15 ing express warranties with respect to consumer goods shall
16 make sach warranties in elear and eonecise terms fully sel forih
17 such warranties in readily wndersicod lenguage and clearly
1 18 identify the party making such express warranties,
! 20 1792.3. No impli : ity and e 19 368 : ioh
g 2.3. No implied warranty of merchantability and;} - 20  1793.2. (a) Every manufacturer of consumer goods which
21 where applicable, no implied warranty of fitness shall be 21 are sold in this state and for which there exists an express
22 waived, except in the case of a sale of consumer goods on an 22 warranty shatt: 33 : (1) shall maintain or eause to be main-
23 tained in this state sufficient service and repair facilities to

{_;: 23 ‘‘asis’’ or ‘‘with all faults" basis where the provisions of this
e 24 chapter affecting ‘‘as is’’ or *with all faults’” sales are strietly 24 carry out the terms of such warranties, or (2) shall be subject
! 5 to the provisions of Seetion ¥+E 1793.5.

25 complied with. ;

26 Ti64 . o 26 {b) Where such service and repair facilities are maintained
27 17924. (a) ,1,\70 sale of consumer goods on 2n ‘‘as is”’ or 27 in this state and service or repaIi)r of the goods is necessary
28 ‘‘with all faults’’ basis s}fa_ll be effective to d{selalm the implied 28 because they do mot comply with the appliceble warranties,
29 warranty of merchantability or, where applicable, the implied 3 29 service and repair shall be commenced within a reasonable
30 warranty of fitness, unless a conspicuous writing is attached 30 time following receipt of the goods by the manufacturer or its (\|

31 to the goods which clearly informs the buyer, prior to the

—d

shall be accompanied by an implied warranty that the goo
are merchantable.

1792.1. Every sale or consignment of consumer goods
t]_xis state by a manufacturer who has reason to know at thg
time of the sale or consignment that the goods are required foz
a particular purpose and that the buyer is relying on thd%
manufacturer’s skill or judgment to seleet or furnish suitahlgPed
goods shall be accompanied by at implied warranty of fitne;

- MmULR W

1792.2. Every sale or consignment of consumer goods }
| this state made zliglough a retailer or distributor who hfsu reasolﬂ
! to know at the e of sale or consignment that the goods ars ™
i 14 required for a _partmulag purpose and that the buyer is rely g
i : 15 ing on the retailer’s or distrYbutor’s skill or judgment to aelec’ -
1]

16 - or furnish suitable goods, shall, in lieu of the warranty of the
17 mngufagturer under Section 1761 1792.1, be accompanied by
18 an ifnphed warranty that the goods are fit for that purpose.

TR R L AT

pa—

i

Ty,
T

. . . B 4 . 31 representative in this state, Unless the buyer agrees in writing —
g 32 sale, in simple and concise language of each of the following:$ 32 to the contrary, the goods must be returned, at the manufac- 5
i 33 (1) ,"I'he goods are being sold on an ‘‘as is” or ‘‘with all 33 turer’s expense, in merchantable condition within 30 days. De--z5
B - 3¢ faults” basis, \ 2 34 lay caused by conditions beyond the conirol of the manufac--—
L 35 (2) The entire risk as to the quality and performance of Py 35 turer or his representatives shall serve to extend this 30-day.=
Ea—- e 36 the goods is with the buyer. 3

36 requirement. Where such delay arises, delivery of merchant-(M

bz
<2
-1

(3) Should the goods prove defective following their p

37 able goods shall be made as soon as possible following termina-
38 chase, the buyer and not the manufacturer, distributor, or re-

38 tion of the condition giving rise to the delay.

L 39 tailer assumes the entire cost of all necessary servicing or 39 (c) Should the manufactiurer be unable to make snch return

i 40 repair. - o 40 of merchantable goods, be shall either replace the goods or &
E . 41 {b) In the event of sale of consumer goods by means of s 41 . reimburse the buyer in an amount equal to the purchase price
0 42 mail order catalog, the catalog offering such goods shall con f ) 42 paid by the buyer, less that amount directly attributable to__
L 43 tain the _required writing as to each item so offered in lisn of R 43 use by the buyer prior to discovery of the defeet. @)
F ) 44 the requirement of notification prior’to the sale. £ - 44 1769 1 .does met provide service end .
N | 45 1785 ‘ 45  17933. If the manufactuser making ezpress warranties 5
W S 46  17925. Every sale of consumer goods on an ‘‘as iz’ or 46 does not provide service and repair facilities within this state
g 47 ‘‘with all faults’’ basis made in compliance with the provisions 47 pursuant to subdivision (a) of Section 1768 1793.2, the buyer()
E,-. o 48 of this chapter shall constitute a waiver by the buyer of theg 48 may follow the course of aetion prescribed in either subdivision ,_,
?' Cc.g 49 implied warranty of merchantability and, where applicable, ol 496 (a) or (b), below, as follows: - )

50 (2) Return the defective consumer goods to the retail seller =
51 thereof for replacement, or for service or repair in aceordance U)
52 with the terms and conditions of the express warranty. SuchD

000'7@
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8B 272 —6—
1 replacement, service, or repair shall be at the option of thg
2 retail seller. If the retail seller is unable to replace the de’
3 {fective article with merchantable goods or is unable to effeqt
4 the service or repair of the goods in aceordance with the ter
5 and conditions of the warranty, the retail seller shall reimburse :
6 the buyer in an amount equal to the purchase price paid by S 4% .
7 the buyer, less that amount directly attributable to use by the S ¥z
8 buyer prior to discovery of the defect. b
9 (b} Return the defective article to any retail seller, within
10 this state, of like goods uf the same manufacturer for replage-
11 ment, or for service or repair in accordance with the terms
12 and conditions of the express warranty, Such replacement
13 service, or repair shall be at the option of the retail seller,
14 570
15 1793.4. Where an optioh is exercised in favor of service
16 and repair under Section 3768 1793.3, such service and repair
17 must be commenced within a reasonable time, and, unless the
18 buyer agrees in writing to the contrary, the goods must be re-
19 turned in merchantable condition within 30 days. Delay caused
20 by conditions beyond the control of the retad
21 seller or his representatives shall serve to extend this 30-day*
22 requirement. Where such delay arises, delivery of merchant.
23 able goods shall be made as soon as possible following termina:
24  tion of the condition giving rise to the delay, . ,
25 17 Breery manufaetires whe fuils to provide serviee and
26 1793.5. Every manufocturer making express warranties
27 who does not provide service and repair facilities within this
23 state pursuant to subdivision (a) of Section 1¥68 1793.2 shall
29 be liable as prescribed in this section to every retail seller of
30 such manufacturer's goods who incurs obligations in giving
31 effect to the express warranties that accompany such manu
32 facturer’s consumer goods. The amount of such liability shall
33 be determined as follows:
34 (a) In the event of replacement, in an amount equal to the
35 actual cost to the retail seller of the replaced goods, plus & §
36 reasonable handling charge. :
37 (b) In the event of service and repair, in an amount equal
38 to that which would be received by the retail seller for like
39 service rendered to retail consumers who are not entitled to
40 werranty proteetion. including. whete applicable; the eest of
41 pusts; sesvieing laber; sterage; everhead; and & reasenable {J
p .
43 “{ey In the event of reimbursement pnder subdivision {e}
44 of Seetion 1760; in on amount equal to'fhat reimbursed fo the
45 burer; plos a reasvaable handhing ehuppe:
46 2 I express warrenties ave made by persons ether then
47 the manufactuver of the goods; the oblipation of the person
48 wmeking sueh additional wayrantids shell be the seme an theb g
49 imposed on the manufeeturer under Seetions 1768 and 1760. 4
50 %MW#WMMW&M'
51 warraniy protection, including actual and reasonable costs of K3
59 the service and repair, plus a reasonable profit. :
0 O O O

—7— - 8B 272

{e) In the event of reimbursement under sub@wuion (a)
of Section 1793.3, in an amount equal to that reimbursed o
the buyer, plus @ reasonable handling chgrge. ]

1794, Any buyer of consumer goods injurcd by o willful
violation of the provisions of this chapter may bring an action
for the recovery of damages. Judgment may be entered for
three times the amount at which the actual damages are as-
sessed, plus reasonable attorney fees.

TH

@ 50 =1 O O e GO 1D

10 1794.1 . Any retail seller of consumer.g.oods 1n;m;'ed by the
11 willful or repeated violation of the provisions of this chapter
12 may bring an action for the recovery of damages. Judgment
13 may be entered for three times the amount at which the actmal

J4 damages are assessed plus reasonable attorney feres.

p by
ig 1794.2 . The triple damages provisions of this chapter shall
17 not apply to a eause of action commgnped or maintained pur-
18 suant to Section 382 of the Code of Civil Procedure,

776 .
20 1794.9. The provisions of this chapter shall not apply to
91 any defect in consumer goods caused by the unauthorized or
99 unreasonable use of the goods following sale.

24 17944 . Nothing in this chapter shall be 'con§trued to pre-
95 vent the sale of a service contract to the buyer in addition to
9g or in licu of an express warranty if such contract fully and
97 conspicuously discloses in simple und readily understood
9g language the terms and conditions. . C

- ¥ aholl enle apple to eoncumen goeds seld

5 with Seetion 1360 of Cheptor 1 of Title 1) of Pawt 4 of Divi-
33 maeﬁm@ﬂ&d&mmwm&eﬁmmm

35 %%e&iple&am&geewmeﬁﬂuﬁmld-—
36 1794.5. The provisions of this chapter shall not preclude . —
37 @ manufacturer making ecpress warranties from suggesh?lg &)
a8 methods of effecting service and repair, in acqordance ;t;it

39 ithe terms and condiiim;bs o;t’ the express warranties, olher than 8

those required by this chapter.

ﬁ (.’t‘?.?;q If ea:;:;:'ess warfant‘ies are made by persons other O
42 than the manufacturer of the goods, the obligatmnlof the

43 person making such warranties shall .be the same as that im~
44 posed on the manufacturer under this chapler. ; @)
45 SEC. 5. This act shall apply to consumer goods sold on or
46 after March 1, 1971. However, Sections 1792 to 1793.1 of th; S
47 Civil Code, inclusive, enacted by Section 1 of this act, skaﬁl 8
48 only apply to consumer goods manufactured on or after Marc.

19 1,1971. _ ) o
50 SEC. 3. Section 1794.2 is added to Article 3 (commanc-_:
51 +ng with Section 1798) of Chapter 1 of Title 1.7 of Part £ ofvs

()]
e
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10

11.

12
13
14
15

‘act, to read:

1794.2. The iriple damages provisions of this chapler shall
not apply to a cause of action commenced or maintained pur.,
suant to Section 382 of the Code of Civil Procedure or pur3
suant to Section 1780 or 1781 of this code.

8EC. 4. Bection 3 of this act shall become operative on
if Assembly Bill No, 292 of the 1970 Regular Session ig ¢
acted and adds Sections 1780 and 1781 to the Civil Code

~part of Title 1.5 (commeneing with Section 1750) of Part’
of Division 3 of such code, and in such case shall become oper.
ative on March 1, 1971 or at the same time as such section;

; whichever is later, at which time
Section 3776 17942.2 of the.C

and title become operative,

of this act is repealed.

— 8
Division 3 of ihe Civil Code,

\

as enacted by Section 1l:¢'1'f thiss

gy,

ivil Code as added by Section

Henate Bill No. 272

Passed the Senate August 20, 1970

Secretary of the Senate

Passed the Assembly August 19, 1970

This bill was received by the Governor this_ - e

day of

Chief Clerk of the Assembly--

, 1970, at o'clock .

Private Secretary of the Governor

District Court of Appeal Division 2.
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Gentlemen:

I have again reviewed S.B. 272, as tentatively
amended, and also reviewed S.3074, as it passed the U.S.
Senate. I have the following major comments:

1. The definition of "express warranty" as
contained in Section 1757 does.not fit the intent of the -
bill. We are dealing with express warranties against defect
or malfunction, not Commercial Code concepts of express
warranty. That already is the law.

S. 3074 makes a similar mistake, 1. 3. p. 2,
and then spends considerable effort remedying it by modifying
the defintion where it matters, see " , . . warranting . . .

against defect or malfunction . . .", 1. 20-22, p. 4 and
see; 1. IT-157 p. 7; 1. IT-TZ, p. 8; 1. 18~19, p. 9 etc.

Thus, in Section 1757(a) "express warranty" should
be defined as:

"{1l) a-wmisttr- statement arising

out of a sale to the consumer of & consumer

produet pursuant to which the warrantor under-
4] takes to preserve or maintainiésg utility or

performance of &ise consumer or provide

compensation if there is a failure in utility

or performance." [From S.B. 920, Section

1737.1(b)}

Section 1757(b) and (c¢) remain unchanged.

- 2. 1 cannot, in good conscience, abide with
the result of the change to 1768, which allows manufacturers
to sluff off their duties under their own warranties onto
retailers. .The result of the 1769 duties on retailers is
not going to hurt Sears, Penney"s or Wards, however it
may well destroy our competitiion. .

000072
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Section 1769 will require each retailer selling
manufacturer warranted goods to maintain a cash float to
cover repairs, replacements or reimbursements under the
manufacturer's warranty. How can a small retailer hanile
this load?

Further, how can a small retailer make use of
Section 1771? By filing a lawsuit at great expense? By
threatening to discontinue carrying the manufacturer's line?
Can we seriously consider that the manufacturer will care?.

Further, what of the small to medium manufacturer
against the medium to large retailer. .Suppose he is sued
by the retailer who has replaced or reimbursed when it would
have been cheaper to repair; or repaired at huge expense
instead of replaced. He has no defense, nor does he have
the muscle to resist the claim. :

In short, as previously expressed this is not too
. bad a bill for the "bigs", but a disaster for the "littles".
. I have no solution because the choice is so )
unsatisfactory. If manufacturers are reguired o maintain
service facilities, then the smaller manufacturer is excluded
from the state; however if retailers must bear the burden,
the small retailer is excluded.

Perhaps, an answer is that under 1769 the retailer
need only forward the goods to the manufacturer or replace
at the retailer's option. This suggestion requires great
changes in Sections 1770 and 1771. Other than that, I have
no suggestions,

3. Section 1775 should be amended to read: ..

"No class action may be brought under
the provisions of Sections 1773 and 1774."

. summary, although it sounds trite, this bill
is federal stuff. Only the federal government can effectively
handle the national and international problems created by
gservice and repair facility requirement bills. In all good
faith, this area ought to be studied--not to establish that
legislation is needed--but rather how to draft such legisla-
tion without drafting an anti-competitive bill. )

000073
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SB 272

APPLIES ONLY TO WARRANTY OBLIGATIONS ON CONSUMER GOODS

1} Sections 1755, 1756, and 1757 (p.2, line 16 et seq.) provide
definitions which have either been taken from'or are similar to

those in the Uniform Commercial Code.

2) Sections 1760 through 1765 (p.3, line 18 et seq.) prohibit
disclaim#¥df the implied warranty of merchantability or implied
warranties of fitness unless the goods are clearly labeled as

being scld on an "as is" or "with all faults" basis.

3) Section 1766 (p.4, line 14) provides that no express warranty
can be used to reduce the protection offered by implied warrantﬁﬁf.
Section 1767 (p.4, line 20) requires that express warranties;be -
stated in clear and concise language and clearly identify the

maker of the warranty.

eal Divisio

4) Section 1768(a) (p.4, line 25) requires - as an cption - evegk
manufacturer of consumer goods to provide sufficient repair facip

lities to service his warranties.

ourt of A

Section 1768(b) (p.4, line 30) provides that the buyer of defec—)

d—
tive goods which are sent to such a service center must receive .

C

the goods back in merchantable condition within 30 days - unless=—

Distri

he agrees otherwise or unless circumstances beyond the control of

the manufacturer cause delay.

CA 4t

Section 1768(c) (p.4, line 43) provides that if the manufacturerGJ

h

cannot repair and return the goods that guickly, he shall either"

y

replace the goods or reimburse the buyer for the purchase price

edb

less use.

000074

e 0008
MJN/88

oc8gment receiv



® 2 @

5. Section 1769 (p.5, line 1) applies only to manufacturers who
do not provide the service centers required in Section 1768. The
buyer of defective goods from such a manufacturer may avail him-
self of the following:

Section 1769(a) (p.5; line 5) - the buyer may return the
defective goods to the retailer which sold them for replacement,
repair, or reimbursement at the retailer's option.

Section 1769(b) (p.5, line 18) - the buyer may return the
goods to any California retailer handling the same brand of goods

for replacement or repair at the retailer's option. Liability

under (a) and (b) is limited to the terms of the warranty.

Section 1770 (p.5, line 24) provides that goods repaired «

under Section 1769 must be returned within 30 days - same as Sect%?n

1768(b)

6) Section 1771 (p.5, line 34) requires the manufacturer to
reimburse the retailer for the full amount the retailer lost in

servicing the manufacturer's warranty.

7} Section 1772 (p.6, line 1) applies the provisions of this

Act to makers of warranties other than the manufacturer.

8) Sections 1773 and 1774 (p.6, line 6 gt seq.) provide triple
damages for willful breach.
To avoid any possible conflict with pending federal legis-~

lation, the effective date of this bill is February 1, 1971.
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SB 272 (Song) is supported by the following organizations:

1. Association of California Consumers

2, California State Electronics Association

3. Office of the Attorney General

4. Plumbing-Heating-Cooling Contractors of Califor-

nia
Editorial Support:

l1. L. A. Times

2. Westinghouse Broadcasting

fJﬁkJaE; ‘~ dﬁ Sk

— &y
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5 272

53 272 is based on an eXtensive interim hearing by the
Sunute Commititee on Business and Professions into consumer warrani-
v prosiems. As well as surviving the normal legislative proce-
Zwze, the “iil has been subjected to a woréd by wordé scrutiny by
totorneys andé representatives of the California Manufacturexrs
“uauu*gulou and the California Retailers Association in a series
o meetings with Senator Song and his staff, As a result ol thess
awectings, the bill has been significantly amended to make it a
warkable and beneficial piece of legislation.

ramon Questions

{1} ¥Wrat is an imoijed warranty?

inswer: A warranty is a statement by the msnuifacturer or other
arhy regarding the nature of goods for saie. Unless speciiically

' t
r.

ﬂis ciaimed, ll goods for sale carry an implied warranty that they
«re fit for the ordinary purposes for which such goods ara used,
22& the seller is lizble if they are not. This is already part

i the Commercial Ccde and is not asfected by S8 272.

-
o
-

wWaat is an express warranty?

So3Wwer: A writthen statement by the manufacturer or other party
guaranteeing the life of his product and/or offering service or
compensation if the product is defective.

13, ¥Yay do manufacturers give express warranties?

Loawer: rimnarily to advertise their products ana to give the
woschaseX a sense of security at the time of sale., Expraess warran-

=

w.2s are pnasically sales aids.

Vi&; Rre there warrantv abuses?

inswar: Indeed there are. Myrs Virginia Xnauesr, President Nixca's
Spoecial Assistant for Consumer Affairs, reports that Warranty prok-
-G are the leading cause of the complaints reaching her ofiice.

&
W

aring its interim hearing last fall, the Senate Business and
viessions Committee cataloged the rfollowing comsumelr abusces

ia) The warranty fails to state any method of cbtaining ro-
pairs for the deifective product.

(b) Neither manufacturer nor retailer accepts respoansioility
for the warrvanty,
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*

(€¢) The warranty is cooé only if the purchaser ships the
wefcctive product at his own expense to Cincinnati, Ohio.

{d) The warranty is written in confusing or mis-leading
ToXAS.

(&) The warranty is written in such a manner as to give
Luss protection than the normal implied warranty attached to
Soo8s in commerce.

£) Warranty repair work takes months to complete.

—

{g} %She local retailer/repairer refuses to Co any warsasty
work because he is not fully reimbursed by the manufacturer,

The common cause of these abuses is the desire of a few
memaefacturers to receive the aqvertzs*ng benefit of an express
warranty without having to pay Zor it.

{2, What sefequsxrdés does S3 272 provide against these problens
with exXpress warranties?

roswer: First, the bill gives the manufacturer z caoice of desig-
sating authorized service facilities in California to handie 4is
warranty work. These may consist of certain of the retaileirs pie-
sc“hly carrying his goods, 1ndependent repalr dealers wits wiom

Lo maxes an agresment, or special facilities which he estab.ishes.
Xeny manufacturers (Sony, RCA, Sunbeam, Panasonic, etc.) presently
wze this system.

What if the manufacturer fails to designate these service

Y
I
sollities?

swer: Tnen the bill requlres him to reimburse his retailers for
their full expenses in servicing his warranties, .

7y F d +hi nefit the consumer?

inswer: Uncer SB 272, the consumer has only to return his cefoctive?

Lootuct to the nearest service facility or retailer in order o ze= 0

czive tha service proxised by the warranty. No wore prepaid shin-
LLLES Lo Baynne, New Jersey or complementary disclaimers of Tespon-
SunoLiity by manu;acturer and retailex.

\&) How else does the bill benefit the consumer?

Liaswer: t requires warranty repairs to be completed witain 30

‘ days, unless the consumer agrees to a longer period.

It reqguires that warranties be written in “eadily uaderstocd
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Page Three

laaguage"

It also permits any consumer or retailer injured by a
IR brcach of this chapter to sue for triple damages (but
zcu ‘% class actions.)

{7} Suspose a distributor or retailer makes his own eﬁp*es*
yrmenaty? 1S ThLEe NAanuzactLrer reSDONSiDle ZOX SEeXViCiNg -t

..newer: No. The bill prov+aes <hat the maker o the warranty
15 responsible for serviecing it. The blll also requlres the
Luker 0F the warranty to clearly identify himself on the warranty.

- --|-|

Dilda
L3} Doesn't this/place an extxzz burden oz th retailexr?

aswar: Yes, but it also gives him the right of full reacovery Ircaw
~e manufacturer for warranty work which he does not presently
SL30Y.

At worst, ne might be forced o inform the manufacturer that
& could no Lcﬁger sell the manufacturer's goods with an express
tnszanty. This ﬂlght possibxy cause s few conflicwus in the reliatic:
aip petween manufacturer ané retailer, but that is better than .

n2.

D

-aviag California citizens suckered by false promises and not krow .=
Wihere to turn in order to obtain redress. o)

(11) Does the bill place an additional burden o the manulfzcturer ?gz
o

fnewer: i1t does, but onﬁy if he chooses to issue &n express wurbg'tzt
zad receivae the benefit therefrom. If he wants the beneiit, e Y—
Lill reguires him to accept the related responsibility. O
. )

o

The wvor at that could happen to a manufacturer is that e woul
Jo¥ v= o sell his proaucts without an express warranty. Tails n_guh O
p he only choice for the small, out-of~-state manufacturer, uhu b L

b=
i3 & oettaa choice than havihg Ca;;fornxa consumers stuck widh kis.
orinless warranties.

ed by the CA 4th Distri
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SONG WARRANTY BILL, PASSES LEGISLATURE

This is the story of a bill that was approved by a majority
of the members of the Senate Business and Professions Committee,
the California Senate, the Assembly Committee on Commerce and Pub-
lic Utilities, and thé California Assembly. Eighty-nine legislators
are recorded as voting for the bill and only six against. That is
a pretty hefty majority, and it 1s the result of a great deal of
study, effort, skill, luck, and compromise.

My bill, SB 272, began with the background invgstiqation done
in preparation for the special hearing on warranties held by my
Committee last fall. This research and the hearing convinced we
that too many Californians were losing hard-earned money because
of phoney warranties, and that we needed a tough law to end this

abuse.

eal Division 2.

A.ter the hearing, I began to write the first draft of SB 27

App

I started from scratch because no other government, federal or

of

state, had adopted a law in this field. 1In fact, by passing 5B 2%?.

the California Legislature blazed a path that other states are sué&

ct

to follow in vears to come. : .

Il

st

I presented my bill to the Legislature early in February. %5
WaL the 27256 bill introduced in the Senate this year, and thus:%é

was designated Senate Bill (SB) 272. The bill was asnigned to tix{

the C

Seaianss and Professions Committee for its first hearing.

Two days before the hearing, the roof fell in. The oppoaentis

ed b

of the bill suddenly appeared. There were representatives of the
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czlifornia Maaufacturers Association, the Retailers Association,

eais, Montgomery Ward, J. €. Penneys, aud Kaiser Industries.

L £1]

General Motors even sent a lawyer from Detroit. At that first
meeting they spent their time shouting that I was trying to éut
them all out of busin.ss.

We had other meetings, however, as I moved the bill throughn
the Senate and to the Assembly. Once they realized that I was
Catermined to Pass SB 272, they sat down gQuietly with me and we
wzat over the bill section by section, word by word. They admitted
the need to end warranty abuses, and I accepted a series of amend-
LENTS that, without weakening the bill, brought it more in line wi%&
current business practices. -5

)
Meanwhile, I conducted an intensive educational campaign anong;

tL.e members of the Assembly, explaining my bill and reminding tr.er.c3
of the times that I had voted for bills of theirs. As a result ofEE
: o

this, and ¢of the amendments, SB 272 was approved by the Assembly <
Y

on a vote of 65-1, and was sent to the Governor for his signature. g
-

The following are questions that I have freguently been askedég
zbout warranties and SB 272. o
=

1. YWhat is a warranty? w
A

Arswer: A warranty jor guaranty) is a pledge by the manufacturer
. ) 3 G
that the products he makes are of goold guality. It is usually in <
the form of a written statement, attached to the product in the fo%é
N

of a tag or booklet, in which the manufacturer promises to make re ;;
O

pairs if the product is defective, EB
>

D
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Page Three

2, Wiy does a manufacturer give a warranty?

Lnowers: To self his products. Warranties are an advertising gim-
nmick, a sales aid. 1If, for example, you go shopping for a washing
machine, and one brand comes with a warranty while another does

nat. you will probably choose the brand with the warranty because

the warranty appears to insure the quality of that machine.

3. Are there warranty abuses?

Answer: Indeed there are! Mrs. Virginia Knauer, President Nixon's

Special Assistant for Consumer Affairs, reports that warranty prob-
lems are the leading cause of the complaints reaching her office.
During its interim hearing last fall, the Senate Business and Pro-
fessions CGmmittee cataloged the following consumer abuses:

(a) The warranty fails to state any method of obvaining ré—
pairs for the defective product.

{b) Neither manufacturer nor retailer accepts responsibility
for the warranty.

(¢} The warranty is good only if the purchaser {(you oxr I}
ships the defective product at his own expense to Cincinnati, Ohio.

(d) The warranty is written in confusing or misleading lang-
nage. _

(e} warranty repair work takes months to complete.

(£} The local retailer/repairer refuses to do any warranty
work because he is not fully reimbursed by the manufacturer.

The common cause of these abuses is the desire of a few manu-

facturers to receive the advertising benefit of a warranty without

having to pay for it.
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Page Four

4. Hov does SB 272 solve these warranty problems?

Answer: First, the bhill requires the manufacturer to choose author-

izad service facilities in California to handle his warranty work.
¢hese may consist of certain of the retailers presently carrying
his goods, independent repair dealers with whom he makes an agree-
ment, or special facilities which he sets up. Many manufacturers
(seny., RCA, Sunbeam, Panasonic, etc.) presently use this system.

5. that if the manufacturer fails to designate these service fa-

cilities?

inswzi: Then the bill requires him to reimburse his retailers for

their full expenses in servicing his warranties.

6. How does this henefit the consumer? _ . N

- - . . . O
answer: Under SB 272, the consumer has only to return his defecti@e
2

profuct o the nearest service facility or retailer in order to res

D

ceive the service promised by the warranty. No more prepaid ship=
ments to Bayonne, New Jersey; no more struggles to make the manu-
facturer or retailer do warranty wbrk.

7. How cise does the »ill benefit the consumer?

Znswer: It requires warranty repairs to be completed within 30

days, unless the consumer agries to a longer period.

Dfstrict Court of Appeal

It requires that warranties be written in "readily understoo

language,"
It also permits any consumer or retailer injured by a wilfullr
mreach of this chapter to sue for triple damages.

2. vihen does this go into sffect?

& by the CK 4th

jnswers The bill applies to the products you buy on or after Mar
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Page Five

9. Toesa't this bill place an extra burden on the retailer?

haswer: Yes, but it also gives him the right to recover his full
expenses from the manufacturer for making warranty repairs-a right
wiich he does not presently enjoy.

10. Does this bill vlace an additional burden on the manufacturer?
Arswer: It certainly does, but only if he chooses to increase his
saies by issuing a warranty with his products. If he desires the

benefit, he must under this bill accept the related responsibility.

When we go shopping, we are entitled to fair dealing. We saould

receive a dollar's worth of goods for every dollar we spend. My

»ill, and most consumer legislation, attempts to insure fair treat-

men* and, as Ralph Nader says, "to preserve the free—enterprise

econonmy by making the market work better."
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Hearing on

Told of ‘Slipshod’ Work = 4escie Simes

Contracter Claims
Manufacturers Cut
Quality to Compete

BY WILLIAM ENDICOTT
T S S
A State Senate committee investic
uun‘ saTTankies l':!l ‘t:'ld Toesdzy

aod heeting units oftm
m:l.tphﬁ mnm
meel, price

Sacramenta contractor Bob Cruse,
testifving before the Committee on
Busisiess and Profemions headed by
Sen. Alired H. Bong (D-Manterey
Park), amerted:

"I we, as eonuactors, ronld zet
pronluct that hed mdenuae. reaso-
nable and sensibie maglity eentml,
scttial consumer cost ekl he
reluced

Churenve Tves, anaiber Sucramen.
16 roftracior, abo  testified lhn
manulatturers are tYIRE in el

the Jowest pacrible price anl mn.ne-
quently “there's realiy mot much
incentive for ocilding o quality
piece of equipment.”

TwaDasy Heaving Ends
+ The commitier endwl a twacay
hearing in the stale Building and
focused sttentin al it mermiTg
sesslom on the alr conditioning and
Eeating industrr.

Tver said that although many
wartanties guaraniee & product to
be *Iree from defects in workmane
ship.” they do mm pravide for lahor
coat to carress .clects when ther do
occur,

The rtesult. be said. iz that
contraciors who have instalied the
equipment and thus Must answer
directly Lo the huver often wind up
" paying fur somenne cie's mistakes.*

JMuch of the testimony at the
marning sension revolved armund
1he question of wha should he re-
speisible for warmaniy rerviop —
the nanulsctuzer, diftributor, re-
tailer or insdailing contractor

THE CONSUMER

Warranties

RETAILERS COMPLAIN

Appliance, Auto Warranties

Come Under

BY RICRARD WEST
Tinm St Wt

An applisnce retaller Monday
complained 10 a Stae Senate coem-
mitse investigating warranties that
he had to il the same defective
reirigerator five times belors the
manufactorer would taks it off his
hands.

*We do oot the
i ) Sl o
Pork) ant hif Commuiins o Bl
oess and Prof

Aulomobile warrenties came in
{or roe. of the critclsm as the
twrday heating opened in the State
Luilding. They werw characteriped
by one witness ax "not worth the
paper they are printed on.®

Fire in Probe

He indicated the tommilles was
“uiving & possible statite to {ome
dealers 10 bonor warrant's and even

bers  wendered UT® ihat wamamy B pere
ﬁﬂ;mﬁ“wm appesr Plasse Turs io Page 18, Col 1
Solid Warranties Promised in State Bill
wrHtten I simple, easily und d their p n y with
language. 1he new ruies,

BY ALEXANDER AUERBACH
. Tumes e wreer

.\ Bl to |h-o Clllﬁl'nl: (9

n- Tation haz p-u-d 15. Assembly
and the *suu and is awailing ac-

llﬂl Reagun.

h, mm of 1he hill, §B
.ﬁlmnhdlmm iem
would e rovered hy 2 warranty.
eiﬂlw upfwl::d or imltlrﬁl The bill

Song (D-
llmum Park.)

Msnulacivrers would have to eet
up pervice fartlities within the siate
in cover repeirs umer wartzity,
and woald hare lo make repairs
within MW day

The watran'y o guarusies (1he
lerms are synonyooar) murl be

meTa
in

Los Anpeles Tinmes

1f the item is not roversd by
wntten warmanty, It is stll) mhjm
fo an implied "lﬂ'lnh'—!.hll. ir, the
item s underetnnd 10 be fi

1ask it is © i for, and

Acrording 1o oo of Song's e
nmhm.mu.lmmhnnhw
iving th consumer similar protec
Uon CONCETTING WAITAnteL

The or meller could

for sale. Now, for example, & camera
“warranty”® cam include & dh:luu-r

raying \hat the doseyt
rantes that the thing will uh ple-
furer or is even good

The bill alsa alkows both !be em-
UmMes and retailer 1o sus the man-
wfaeturer for triple damages
rasts for willful vielation of #s pro-
VTR

Thr 1wl wonild orly rover goodx
mane *artused and sold sfter Mareh
1. 1771, 1o give «llers Lima 1o bring

stitl offer goods witheut warranty,
but mmrt

That would be enaugh te seare off
med customers, but ax fong notes,
manufaciurera now give written
warranties “primarily n pdverilsg
their products and to give the por

Plosss Turs to Page 15, Cal. 8

articles reporting the hearing on warranties held by
the Senate Business and Professions Comunittee on November 4 and 5, 1969, and
the passuge of SB 272 by the Legisigrure loss than 10 months farer,
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SENATOR ALFRED H. SONG — 28th SENATORIAL DISTRICT &= 39
A REPORT TO THE PEOPLE

SONG WARRANTY BILL PASSES LEGISLATURE : f;
This is the story of a bill that was approved Two days before the hearing, the roof felg
by a majority of the members of the Senate in. The opponents of the bill sudden
Business and Professions Committee, the appeared, There were representatives of t%
California Senate, the Assembly Committee on California  Manufacturers  Association, t
Commerce and Public Utilities, and the Retailers Association, Sears, Montgomery Wa:ﬁ
Calitornia Assembly. Eighty-nine legislators are J. C. Penneys, and Kaiser Industries. Gene
recorded as voting for the bill and only six Motors even sent a lawyer from Detroit. At th
against. That is a pretty hefty majority, and it first meeting they spent their time shouting th
is the result of a great deal of study, effort, | was trying to put them atl out of business.
skill, luck, and compromise, We had other meetings, however, as
My bill, SB 272, began with the background maved the bill through the Senate and to the~
investigation done in preparation for the special Assembly. Once they realized that | wabo
hearing on warranties held by my Committee deotermined to pass SB 272, they sat dow
last fall. This research and the hearing convinced quietly with me and we went over the bi
me that too many Californians were losing section by section, word by word, The{d
hardearned money because of phoney admitted the need to end warranty abuses, ang_
warranties, and that we needed a tough law to | accepted a series of amendments that, withould
end this abuse. . weakening the bill, brought it more in line wifﬁ
| After the hearing, | began to wiite the first current business practices.

I draft of SB 272. | started from scratch because Meanwhile, | conducted an intens'wE
no other government, federal or state, had educational campaign smong the members o
adopted a law in this field. In fact, by passing the Assembly, explaining my bill and reminding(
SB 272, the California Legisiature blazed a path them of the times that 1 had voted for bills df)
that other states are sure to follow in vyears to theirs, As a result of this, and of the)
come. amendments, SB 272 was approved by this

1 presented my bill to the Legistature early Assembly on a vote of 65-~1, and was sent to,

in February. it was the 272nd bill introduced in the Governor for his signature. o)
the Senate this year, znd thus it was designated The f{following are questions that | ha

Senate Bill (SB) 272. The bilt was assigued to frequently been asked aboutl warranties and S@
the Business and Professions Commitiee for its 272. .

first hearing. [omtinued o page -J'g
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1. What is a warranty? -

Answar: A wamranty {or guaranty} is a pledge
by the manufacturer that the products he makes
are of good quaiity. It is usually in the form of
a written statement, attached to the pricduct in
the form of a tag or booklet, in which the
manufacturer promises 10 make repairs if the
product is defective.

2. Why does a manufacturer give a
warranty s

Answer: To sell his products. Warranties are an
advertising gimmick, a sales aid. 1f, for example,
you go shopping for a washing machine, and
one brand comes with a warranty while another
does not, you will probably choose the brand
with the warranty because the warranty appears
to insure the quality of that machine,

3. Are there warranty abuses?

Answer: Indeed there are! Mrs. Virginia Knauer,
President Nixon's Special Assistant for Consumer
Affairs, reports that warranty problems are the
leading cause of the complaints reaching her

office. During its interim hearing last fall, th

Senate: Business and Professions Committee
cataloged the following consumer abuses:

(a} The warranty fails to state any
method of obtaining repairs for the defective
product.

{b) Neither manufacturer nor retailer
accepts responsibility for the warranty.

{c) The warranty is good only if the
purchaser {you or 1) ships the defective product
at his own expense to Cincinnati, Ohio.

(d} The warranty is written in confusing
or misleading language.

(e} Wamanty repair work takes months
to complete.

The tocal retanlerlrepalrer refuses 10
do any warranty work because he is not fully
reimbursed by the manufacturer.

The common cause of these abuses is the
desire of a few manufacturers to receive the
advertising benefit of a werranty without having
to pay for it.

4, How does SB 272 solve these warranty
problems?
Answer: First, the bill requires the manufacturer
t0o choose authorized service facilities in
California to handle his warranty work, These
may contist of certain of the retailers presently
carrying his goods, independent repair dealers
with whom he makes an agreement, or special
facilities which he sets up. Manv manufacturers

000087

{Sony, RCA, Sunbeam, Panssonic, etc.)

presently use this system,

5. What if the manufacturer fails io
designate_these service facilitiess

Answer: Then the bill requires him to reimburse

his retailers for their full expenses in servicing
his warranties.

6. How does this benefit the consumer?

Answer: Under SB 272, the consumer has only

to return his defective product to the nearest
service facility or retailer in order to receive the
service promited by the warranty. No more
prepaid shipments to Bayonne, New Jersey; no
more struggles to make the manufacturer or
retailer do warranty work,

7. How else does the bill benefit the
consumer?
Answer: It requires warranty repairs to be
completed within 30 days, unless the consumer
agrees 10 a longer period. .
It requires that warranties be written N
“readily understood language.”’ g
It also permits any consumer or retaller
injured by a wilfull breach of this chapter toS
sue for triple damages.

8 When does this go into effect?

Answer: The bill applies to the products yo@
buy on or after March 1, 1871, o

8, Doesn’t this bill place an extra burder<(

on the retajlers 5
Answer: Yes, but it also gives hiny the right tq_,
recover his full expenses from the manufacturer=
for making warranty repairs—a right which heo
does not presently enjoy. @)

10. Does this bill place an additional burdenO
on_the manufacturer? 'U'S
Answer: |t certainly does, but only if he=
chooses to increase his sales by issuing
warranty with his products. If he desires theC
benefit, he must under this bill accept thés
related responsibility. <

When we go shopping, we are entitled to&’
fair dealing. We should receive a dollar's wortth=
of goods for every dollar we spend. My bill,l >
and most consumer legislation, attempts t
msure fair treatment and, as Ralph Nader says,
“to preserve the Iree-erterprise economy bv>
making the market work better.”
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This bill enacts the Consumer Warranty Protection Act.
HISTORY, SPONSORSHIP AND RELATED LEGISLATION:
The sponsor is unknown. A related bill AB-292, currently in enroliment,

concerns the same general subject,

ANALYSIS:

ENROLLED B"—L REPORT ', B Agriculture & Services Agency
Department, Board or Commission AUTHOR BILL NUMBEF
Professional and Vocational Stanaards ' Song and Xarabian SB-272
- = <rr‘ﬁ—|_’.|.‘1
= SUBJECT: .

Specific Findings

Defines consumer gocds as any motor vehicle, machine, appllance, product)
or commodity used or bought primarily for personal, family, or household
purposes, Provides that every sale or consignment of consumer goods by a
manufacturer in this state shall, unless the sale is on an "as is" or
"with all faults" basis, be accompanied by an implied warranty that the
goods meet all of the following requirements: Will pass without ob- ]
iection .n the trade under the contract description, are fit for the «
ordinary purpcses for which such goods are used, are free from defécts ¢
of materials or workmanship, are adequately contained, packaged, and O
labeled, and conform to the promises or affirmations of fact made on tHB
contalner or label, .Provides that every sale or consignment of consumer
goods in this state by a manufacturer or through a retailer or distri-Q
butor shall, 1f the manufacturer, retailer, or distributor has reason %ﬁ
know that the goods are required for a particular purpose and that the @;
buyer is relylng on the skill or judgment of the manufacturen, retaile%%.
or distributer to furnlish suiltable goods, be accompanied by an implied
warranty that the goods are fit for that purpose. W1lth respect to salég
on an "as 1is" or "wlth all faults" basls, excludes above described ©
warrantles of merchantabllity and fitness cnly if a conspicuous writina:l
1s attached to the goods which clearly informs the buyer that the goods
are s0old on such a basis, that the entire risk as to quality and per- Q
formance is on the buyer, and that the buyer assumes all costs of aerv%ﬁe
or repair. Requires manufacturers of consumer goods sold in this staté
for which-an express or implled warranty exists to maintain sufficlent’s
gervice and repalr facllities in thils state to carry out such warrantié@
Requires manufacturers %o perform such service and repalr within a O
reasonable time after the goods have been returned to ilm or his repre<
sentative and, unless "the buyer has agreed otherwise in writing, to S5
return the goods to the buyer in merchantable condition within 30 days
Requires the manufacturer, if he is unable to so return the goods {Congjad)

)
O
)
The last approved position of this department was Not Favor. The vote in Lhé?
' gSenate was 24-5 and in the Assembly 64. =
©  "RECOMMENDATICN h _ g
) Sign, 000088'§~
L
nt Dire /or . DATE -0
& et e 9] =1
: ’iléé;/ SO i o 100
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Professional and Vocallonal Stanaards

ENROLLED B“.L REPORT l Agricuiture & Services Agency
. Eﬁpar’lmenl. Board. ;r‘commisslon‘ o AUTHOR Bil.L NUMBER
Song and Xarablan SB-272

-

. ANALYSIS: 7
A. Specific Pindings (Cont'd.) = .

of performing under the warranty.
fees,

B. Financlal Effect

Effect on this department is indeterminate.
siaint wurkload to the Consumers Affairs Division.

to eithner replace them or reimburse thé buyer for thelr purchase price
less any amount attributable to use by the buyer prior to discovery of
the defect, Q(ives the buyer the following options 1f the manufacturer
fails to provide service and repair service facilities in this state:
(a) To return the goods to the retail seller for replacement, service or
repalr under the warranty, in which case the seller has the same obliga-
tions as the manufacturer; {p) to return the goods to the nearest retail
seller of like goods of the manufacturer for replacement, service, or
repailr. Makes the manufacturer who fails to provide the required repair
and service facllitles l1iable to the retail seller for the latter's costs
Gives buyers and retailers injured by

willful violatlions a cause of actlon for treble damages, plus attorneys

Could result in added compj

(., W

L I e [

(" e— ) .

y the CA 4th District Court of Appeal Division
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(918} 443-3304

LESIBLATIVE OFFICE
STATE BUILDING
LO& ANCELES B30CI2
(ats) 020.3940

S1BTAICT GFFICE
2337 86, QARFIZLD AVENUE
MONTEREY PARK RITS4
(213) 724.3828

-
COMMITTEES

BULINESS AND PROFRAS'TNS

CHAINMA N

HEALTH AHD W LFANKE
INDUBTALAL RELATIONS

o Ualifornia State Senate

CoMMISRION

0 ALFRED H. SONG

STATE SENATOR
TWENTY-EIQHTH SENATORIAL DISTRIGT

August 24, 1970

Honorable Ronald Reagan
Governor

State of California
Sacramento, California 95814

Re: §SB 272
Dear Governor Reagan:

This bill was passed by the Senate on a vote of 24-5,
the Assembly by 65-1, and has been sent to you fcr
your approval.

I am enclcsing two explanatory pieces which describe the
main provisions of $B 272. There are three points, how-
ever, that I wish to emphasize.

First, the bill deals only with the retail sale of "con-
sumer goods”, a term which is rather narrowly defined.
Non-retail sales of consumer goods, retail sales of non-
consumer goods, and all non-retail commercial transactions
will continue to be regulated by the Commercial Code and
would not be affected by SB 272.

Second, the bill only affects those manufacturers who
choose to give written warranties with their consumer goods.
Further, it requ.res them to provide only those services
that they themselves have promised in their warranties.

The purpose of the bill is to permit the buyer of a defec-
tive product to obtain this promised service with relative
convenience and thus eliminate the situation in which en-
forcement of the warranty becomes (as the warrantor knows
and intends) more difficult and expensive than the purchase
of a new product.

- 000090

CALIFOANIA LAW REVISION

ATATE ALLOCATION BOARD

ent received by the CA 4th District Court of Appeal Division 2.
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Honorable Ronald Reagan -2- August 24, 1970

Third, the bill has been scrutinized by representatives
of the California Retailers Association, the California
Manufacturers Association, General Motors, J. C. Penney,
Montgomery Ward, etc. We had four formal sessions, each
lasting several hours, and numercus informal meetings at
which the bill was examined section by section, word by
word. As a result of these meetings, we accepted a
series of amendmenis, both of language and substance. The
amendments eliminated the opposition in the Assembly and
have made the pill acceptable at least to both Retailers
and Manufacturers.

I believe that this is an important piece of legislation
that will benefit many Californians. I respectfully re-
gquest that you sign this bill into law.

Sincerely,

ALFRED H. SONG
AHS/laj

Enclosure

000091
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SYATE CAPITOL
SACRAMENTO, CALIFORNNIA 33814

e
"«
TEL.: 19L8) 4£3.1720 R
DIRTRICT OFFICE . . ﬁ 5 2 m h I
11L BO. PACLFIC COAST HIGHWAY . A
P R

Qalifornia Tegislature

TEL.: I¥4.0312

T s

'
' ROBERT G.BEVERLY.
l , ) A5§!HI§-‘I:MAN:‘ FORTY-SIXTH DISTRIET - 7

A T UL

August 31, 1970

Honorable Ronald Reagan

! . Governor of California

‘BState Capitol

&,  Sacramento, California
M wr

Re: Senate Bill 272
"= Dear Governor Reagan:
Senate Bill 272 is now before you for your con-

sideration.

OF° o

Although Senator Song is the principal author of this

measure, I am co-author and carried the bill on the Assembl

floor. This is major consumer legislation and in fact, if signed

into law, will make California a pioneer in enacting strong st
I suppuert to require manufacturers to live up to their express
warranties.

I Although the measure was initially opposed by
represantatives of manufacturers and retailers, it is my

understanding that in its present form it is no longer opposed

I " Your early approval of this legislation will be
a_ppruci'ﬂ.tcd. -

| - . Respectlully,

| o s Q\lwvu(v

ROBERT G. BEVERI,

-

i RGN:kmp

COMMITTCLS

CHAIMMAN, FINANCE ANOD
INSURANGE

LOCH, GOVERMNMENT

REVENUE A TAaxATION

y

atutory
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SB 272
I
> e
S2 272 is based on an .extensive interim hearing by the
Sennte Committee on Business and Professions into consumer wearran- -
v wrosiems. As well as surviving the normal legislative procoe-
“wre, the Zill nas bpeen sunjected to a word by word serutiny by
Locorneys end representatives of the Californie Manufacturcrs =
fiusociztion and the California Retailers Assoclation in & = S~
ol Lotings W with Senator Sonf and his staff. As a resulc o
aewwtings, the bill has been significantliv amended toc make i
rosxable and beneficial piece of legislation. <o
Joornon Questions
~
=

wer: A owarranty is a statement by the ﬂanuLac;u er or ctncs ’
ty regarding the nature of goods for sale. Ualess speciilcally ,I
claimed, all goeds for sale carry an implied warranty that uhow
£it Zor the ordinary purposes for which such COOCEs &re uiid, e
the seller is lizble if they are not. This is zlready szrt |

<. the Commercial Code and is not affected by SB 272.

(2} What is an express warranty?

..a3war: A written statement by the manufacturer cr ouher parov ~
suwaranteelng the life of his product and/or offering servica or -~
LonDensa

:tion if the product is defective.

{3, Yoy do manufacturers give express warranties?

sower: Primarily to advertise their products and 'l
Ly - . [} ) .

suschaser a sense of security at the time of sale. —

ciwS are pasically sales aids.

vy ABre thoere warranty abuses?

Lnawaer:  Imleed there are. Mrs Virginig &naucr, Proside E
Saecial As,' stant for Consumer Affairs, reports that wa e
: s are tae leading cause of the complaints :c wcning .

[
ot Doty
[Za A A |

L+
¢
v
c
«
Q
(e

a
c Y

ng iLu Lnterim hesring last fall, the Scrate Busin
ssion:s Compittee cataloged the following comsunc

L Whe warranty fails to state any method 0f cbhbtainin. ru-
suizs for the defective product.

-

(1) Nhltner manufacturer nor retailer AcCoRTS respOioiwila.
oz the walsanty.,

D

-
3

“fj'II —

o 000093
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Page Two

{c) The w arranty is .good only if the purchaser ships the
wefective p:cducc at his own expense tc Cincinnati, Ohio.

{d) The warranty is written in confusing or mis-leading

oSS .

ve2j  The warr anty is written 1
&8s protection than the normal impl

i seods in commerce.
! {f) Warranty repzir work takes months to complete.

in such a manner as ¢
ied warranty attached

e}
i

'..l
G

(g) The local retailer/repairer refuses o CoO &
wOrx secause he is not fully reinbursed by the manufac

common cause Of these zbuses is the

rers L0 receive the acveru-s¢n berne
without naving to pay for it.

(i, M.et safecuards does S$3 272 vrovide against these oroblol.
} : 3 ranties?

z: Tilrst, the bill giv es the manuiacturer & cni

NG au:ho*‘zed service facilities in California t

i
’l
0

.
-
)

v
(5 (3 4.

X. These may co“s¢st ¢i certain ¢f the

carrying his goods, independent repair dealer
"
.

LI S A 1]

g

<es an agreement, or special Zacilities wai
.a“y manufacturers (Sony, RCA, Sunbeam, Panaseni
LiC Tais system.

(AR
—rur b M

Hoet b
pj [ ] i
;.~
-

"~
-t
-

0

iR w00
m .
it

2

L

alls to desicnate those sorvica

rat Lf the manufaciurer
il .

‘“hen the bill requires him to
chneir full expenses in servicing his w

o

17y ilaw does this benefit the ecasumer?

sS0dwee O Tthe nearest service faciiity or retailor in olwer e
cuive che service promised wy the warranty. o moro pr Pl CEs T PR
Lt tolﬁqonnc,a;w Jersey or complementary disclaoimers or roLsen
sLaility by manufacturer and retailcr. )

Gy liov elsce does the bill wenefil the consuanes?

Lonwer: It rogulres warran v ropalrs o be compleved within 3¢
Guys, wiless the consumer agrees Lo a longer poriod.

b requires that warranties be written ia "seadily valess cooe.

000094
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Page Three

lznguage"

it also permits any consumex ox retailer injured by
u-cacn or this chapter to sue for tripile dudugbb (

AN

[R

‘%) Suppose_a éistributor or retailer makes his own expres:
wenTov? LS ThE Mmanufacturer reSDONSLOLE ZO0r SEIViCing Luv

..ngwsr:  No. The bill provides that the maker oI the warrinty

is responsible for servicing it. The billi also reguires tho

GeXer o the warranty to clearly identify himself on the warraniy
»pill

J13) Doesn't this/vplace an extrz burden on the retwailer?

manufacturer Zor warranty work which he does not »r

ATV

AT worst, ne might be forced to inf the manula
~e could no longer sell the manufacturer'° 9 0C€s with & by
waszTanty. This might possibly cause a few conflicts ; ol
;p between manufacturer and retailer, mut that is better whan
wving Caiifornia citizens suckered by false orcmlses and notv K

Wwiaere to turn in order to obtain redress.

{11} Does the Hill place an additional burden ¢ the manuiicooul

swer: Ves, but it also gives him the right of Zull recovory I
@san;

~nswer: 1t does, but only if he chooses to issua &n express wall
21¢ seceive the benefit therefrom. If he wents the benelit, Coe
3211 requires him to accept the related responsibilivy.

The worst that could happen t¢ a manufacturer is that ne w

gueve to sell his products without an express warranty. Tals mlighc
e the only choice. for the small, out-ocf-state manuiacturer, Lul

15 & better choice than havihg - Callforﬂla censumers stuck wigh
wortnless warranties,

000095
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August 12, 1970

. EXPLANATION OF SB 272

SB 272 applies to manufacturers who choose to give express
Copsy MV
warranties with the sale of theirhproducts. These manufacturers
gain considerable advertising benefit from these warranties.
SB 272 Qould impose the responsibility upon the manufacturers to
live up to the terms of their warranties.

The bill gives the manufacturer a series of choices. He must
first choose whether or not he wishes to issue an express warranty.
If, and only if, he issues an express warranty, dces he face the
second choice.

- This choice requires the manufacturer either to maintain
authorized service facilities or to fully reimburse the actual,
reasonable cost of all his retailers for servicing his (the manu-
faéturer's) warranty.

In actuality, the option of maintaining authorized service
facilities is in the bill as a benefit to the manufacturer. This
provision does not require him to reﬁt one foot of space or to hire
one employee. Rather, it permits ﬂim to select certain retailers
or EEEEEiﬂigézggé dealers out of the many dealing with his products
to handle warranty serxvi~ing. It allows him to restrict the number
of rctailers to whom he would be liable for warranty work. Many
manufacﬁurers (Sony, RCA, Sunbeam, etc.) presently use a system of
authorized service facilities.

If the manufacturer declines this option, the bill then makes
him liable to all his retailers for their full expenses in servicing

his warranties.

060096

ent received by the CA 4th District Court of Appeal Division 2.

MJN/110




————

Oy

O

In_th#s’élternative the following rights are created:
a. The consumer has'the right to return the defective goods

to the reta;ler for repal or replacement (as the retailer chooses)

O

in accordance thh the terms*of the warranty.

b. The retaller, in turn,‘has the right to collect from the

manufacturer his full, actual and reasonable costs in servicing

O

the manufacturer's warranty.
This is the major provision of SB 272.
The bill also does the following:

(1) Prohibits disclaimers of imﬁlied warranties.

(3}

12) Requires that warranty repairs must be completed within
30 days, unless the consumer agreés in writing to a longer period.

{3) Requires that express warranties shall be written in

']

clear and concise terms and clearly identify the party making the
warranty.

(4) Permits any consumer or retailer injured by a wilful
breach of this chapter to sue for triple danages, but prchibits
triple damage claims in class actions.

SB 27i substantially aids the consumer with warranty problems,

O

which are by gaf the most common cause of coneumer complaints.
The bill does ~lace extra burden on the retailer of handling

warranty problems, but it also gives him the right of full recovery

)

which he does not presently enjoy. Also, as between the retailer
andlthe consumer, the retailer is in a far better position to deal

with the manufacturer.

)

The hill does place the responsibility on manufacturers to

000097
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oo e
-

live up to the terms of their warranties. And so they'should. No

manufacturer has to issue an express warranty. He does so because

‘it is good advertiging{rl;tﬁ;s=§i§%¢ﬁqipe..fSB 272 says that if he

' - 2" -
i s BRIV e

chboses this benéfit he must%aiso éccépt.the related reéponsibility.

One brief additional point. What is the very worst that could
happen to a manufacturer or refailer underAthis bill?

The worst that could happen to a manufacturer is that -he would
have to sell his products without an express warranty. This mighc
be the only choice for the small, out-of-state manufacturer, but it
is a better choice than having California consumers stuck with his
. cthless warranties,

The worst that could happen to a retailer is that he might
have teo inform a manufacturer that he could no longer sell the mﬁnu—
facturer's goods or could neo longer sell them with an express warran-
ty. This might possibly cause a few conflicts in the relationship
between manufacturer and retailer, but that is better than having
California citizens suckered by false promises and not know where
to turn in order to obtain redress.

Much of the expressed fears is, in actuality, relatively
groundless. Congress is, as you know, working in this area of
consumer protection., Butinesses such as Sears have long enjoyed
the reputation of standing behind their warranties, obviously with
no adverse effect on their very successful business. General
Electric subscribes to this principle. In other words, the reputabln

manufacturer has nothing to fear. Lets give the consumer a break.

$HHEHEHH)
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A CAL!FORNJA-COMPAP:JY ... SERVING CALIFORNIA AND THE WEST

icolet of California, Inc.

P.O. Box 594, Hollister, Calif. 5023

= -

-

A ! AygusT 2B, 1970
‘3 ( !

Tns HoNORABLE RONALD REAGAN
deennon,“STArE OF- CALIFORNl
STATE Housz,

'SACRAHENTO, CALIFORNIA

. e m—y s__t

;Dzan Govznnon Rencnn-\f ~.

e _/ )
THE ATTACHED FILE HITH SENAT

———— e —

R BRADLEY'S LETTER IS SELF~EXPLANATORY,

"'U'""""—'

T
As You CAN ssE, SENATOR BRADLEY DOES, ON OCCASION VOTE AGAINST A RILL WHICH
HAS NO MERIT, My FERSONAL’&DNVICTIONS ARE THAT HE ERPED IN NOT SUPPORTING

_Your " TAX BILL, BUT. w:s Tnnnxlkc\ls VERY STRAIGHT OH SEHATE BivL No, 272.)

S SN
! BELIEVE YoOU ulLL Acnr: THAT - Mn. Ton CLARK oF TRLEDYHE-LAARS IN HIS LETTER
oF AUGUST 6TH' VERY ACCURATELY POINTS UP THE INEQUITIES OF THE PROPOSED
LEGISLATION ‘AND | HASTEN/TO_JOIN.THE RANKS OF THE MANY MANUFACTURERS WHO
ARE OF SIMILAR fEELlNG.' = oo \‘\\

-~

\
THE UNANIMITY OF DPIHIDN AHONG CDHPANIES, LARGE AND SMALL, OM THE I1MNADEQUACY
* HOLLISTER ) N =

-
¢

- - \'\ 0 s
or SenaTte BruL No. .272 swouLp EWCOURAGE AND ASSURE YOQUR/VETOE OF THIS LEGIS=

LATION,, i ' -QL .

NONE OF US SHOULD FEAR A PRONDUCT WARRANTY AND t, FOR ONE, FAVOR ACCOUNTA=-
BILITY WHFN WE FAIL A VALUED CUSTOMER, BUT SENATOR SoNG'S BiLL-18 A LEGAL
"BuckeT or WORMS' WHICH IS BADLY IN NEED OF EDITORIAL REVISION.

; I
i i

SINCERELY, e

NICOLET of CALIFORNIA, INC.

C. FRED WORKHAN
ExecuTIVE VICE-PRESIDENT

EnC, 3
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SACRAMENTO ADDALSS
STATE CAPITOL

PLEASE REPLY
MOME ADRRERS <
T HATIOMAL BANK BLOS, .-
SAN JOSK. CALIFORNIA #8113
TeLa 2034800 .

sgald

A48.3104

CUHMITTRES

S
1 - .
A INSURANCE AND FINANCIAL
INSTITUTIONS
INBUATRIAL RELATIONS

TR
ulifornia State Senate -

JOINT CLMHITIEES

LEQIPLATIVE CTHICE
VICE CHAIRMAN
PEHAL COBE REVISION

CLARK L. BRADLEY
SENATOR
FOURTEENTH SCNATORIAL DISTRICT
SANTA CLARA AND ALAMIDA COUNTIES

August 26, 1970

C. Fred Workman, Executive Vice-President
Nicolet of California, Inec. '
post Office Box 594

Hollister, California 95023

Dear Mr. Workman:

© Just a note to acknowledge your letter of August 22nd

and a copy of the letter from Mr. Tom Clark to Assembly-
man John Stull regarding Senate Bill 272.

I share your concern in regard to this legislation, and
am pleased to tell you that I voted against this measure.
1t passed the Senate and the last I heard of it it was
pending on third rcading file in the Assembly. Assuming
it has passed the Assembly, I would strongly urge that
you write to the Governor and ask him to veto the bill,

Vé;y truly younéﬁ) 2/7
fj‘»&Axa/Lﬂ L4 4

CLARK L. BRADLEY
State Senator

CLB/db

ed by the CA 4th District Court of Appeal Division 2.
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ENROLLED BILL ME!AORANDUM TO GOYERNOR DATE  September 11, 1970
. SONT_ &
BILL NO. gB 272 AUTHOR Karabian

Yote—Senate 4

a:;: 5§ - Bradley, Cologne, Harmer, Marler, Richardson

Yote— Assembly

Ayes— 64
Noes— 1 - Ketchum

SB 272 estabklishes the obligations of manufacturers,

distributors,

and sellers of consumer goods, and rights of the buyers thereof,

with respect to warranties.

The California Manufacturers Association has no substantial
objections to approval. The Asscciation feels that the

bill is poorly drafted {(per Al Davisj).

Herb Ellingwood recommends approval.

The Department of Professional and Vocational Standards

recommends approval.

Assemblyman Beverly requests approval.

000101
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FRIDAY MORNING, SEPTEMBER 11, 1970

Consumer Bill Should Become Law

ISSUE: Should Gov. Reagan sign & bill pro.
+iding California consumers with the strong.
rsf joarranty protection in the nation?

Legislation spélling out a solid set of
around rules for that most quarrelsome of
trios—meanufacturer, retailer and consu-
mer—awaits Gov. Reagan's signature.

As protection for consumers, we believe
that Senate Bill 272 deserves a guberna.
torial signature. The biil will also clear up
much of the small-print confusion in many
of the guarantees a‘tached to consumer
products sold in the state.

State Sen. Alfred Song (D-Monterey
Park), sponsor of the bill, contends it will
provide California's consumer with the
strongest warvanty protection in the na-
10N,

The primary aim of the measure is to
meke certain both the manufacturer and
the seller of a consumer item stand back of
products sold the public.

Under its provisions, every consumer
product, from autos to coffee pots, would
be covered by a warranty —- either ex-
presssdl or implied. Written guaraniees
would have to be in easily understood lan-
guage.

A nnnufacturer, who would be required

to make repairs within 30 days, would
have several service options: setting up fa-
cilities within California; contracting with
independent serivee firms, or paying deal-
ers to make repairs. Under any of these,
the purchaser would be assired of & work-
able product—not false promises or a com-
plicated procedure under which repair or
replacement requires an unpleasant con-
frontation.

It would still be possible to sell without
warranty, provided the seller made clear
in writing that the product is for sale "ag
is” or "with all faults."

In cases of wilful breach of warranty,
any consumer or retailer could sue for
triple damages, if the claim was not a class
action.

‘The legislation on the governor's desk is
a compromise measure developed during
an interim session committee hearing.
Business groups, which took part in the de-
bate, are not particulariy enthusiastic, But
they are not opposed.

Since the Nixon Administration has
withdrawn support of proposed legislation
permitting class-action sults to recover
damages for product misrepresentation so
a5 not o overload federal courts, it s up to
the states to protect their own consumers.
i‘B 272 should became part of California

w.

COMPLIMENTS OF

ALFRED H. SONG
MEMBER CALIFORNIA STATE LEGISLATURE
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CHAPTER 1333

An act to add Title 1.7 (commencing with Seclion 1790) o

Part £ of Division 3 of the Civil Code, relating to consuner
goods transactions.

[Approved by Governor September 17, 1970, Filed with
Secretary of State September 17, 1970.]

The people of the State of Californis do enact as follows:

SecrioN 1. Title 1.7 (commencing with Section 1790) is
added to Part 4 of Division 3 of the Civil Code, to read:

TITLE 179. CONSUMER WARRANTIES
CrupTen 1. CONSUMER WARRANTY PROTECTION
Article 1. General Provisions

1790. This chapter may be cited as the *‘Song-Beverly Con-
sumer Warranty Act,’’

1790.1. Any \Zraiver by the buyer of consumer goods of the
provisions of this chapter, except as expressly provided in
this chapter, shall be deemed contrary to public policy and
shall be unenforceable and void.

1790.2. Tf any provision of this chapter or the application
tl‘lereof to any person or eircumstance is held unconstita-
tional, such invalidity shall not affect other provisions or ap-
phcgtmnn_ of this chapter which can be given effect without
the invalid provision or application, and to this end the pro-
visions of this chapter are severable.

_1790.3. The provisions of this chapter shall not affect the
rights and obligations of parties determined by reference to
the Commereial Code except that, where the provisions of the
Commercial Code conflict with the rights guaranteed to buyers
of consumer goods under the provisions of this chapter, the
provisions of this chapter shall prevail.

Article 2. Definitions

1791. As used in this chapter:

(a) *‘Consumer goods’’ means any motor vehicle. machine,
npp!xanee, or like product that i3 used or bought for use pri-
marily for personal, family, or honsehold purposes.

(b) ““Buyer’’ or ‘‘retail buyer’’ means any individual who
buys consumer goods from a person engaged in the business
of manufacturing. distributing, or selling such goods at retail.
As used in this subdivision, ‘person’” means any individual,
plu:tnerﬂhlp, eorporation, association, or other legal entity
which engages in any such business.

(¢) ““Manufacturer’ means any individual. partnership,
corporation, association, or other legal relationship which
manufactares, assembles, produces, or gathers consumer goods.

Ch. 1333] 1970 REGULAR SESSION 2479
(3) “Distributor” means any individual, pertnership, cor-
poration, association, or other legal relationship which stands
between the manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer goods.

(e) ‘‘Retail geller,” ‘“seller,”’ or *‘retailer’’ means any indi-
vidual, partnership, corporation, association, or other legal
relationship which engages in the business of selling new goods
to retail buyers. .

1791.1. Asused in this chapter:

(a) “Implied warranty of merchantability’’ or ¢‘implied
warranty that goods sre merchantabls’’ means that the con-
sumer goods meet each of the following :

{1) Pass without objection in the trade under the contract
description. :

{2) Are fit for the ordinary purposes for which such goods
are used.

(8) Are free from defects of materials or workmanship.

{4) Are adequately contained, packaged, and labeled.

(5) Conform to the promises or affirmations of fact made
on the container or label,

(b) “‘Implied warranty of fitness’’ means that when the
retailer, distributor, or manufacturer has reason to know any
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and jude-
ment of the seller to select and furnish suitable goods, then
thére is an implied warranty that the goods shall be fit for
such purpose,

17912. (a) ““Express warranty’’ means:

(1) A written statement arising out of a sale to the con-
gumer of & consumer good pursuant to which the manufac.
turer, distributor, or retailer undertakes to preserve or main-
tain the utility or performance of the consumer good or
provide compensation if {here is a failure in utility or per-
formance ; Or

(2) In the event of any sample or model, that the whole of
the goods conforms to such sample or model.

(b) Tt is not necessary ta the creation of an express war-
ranty that formal words such as “‘warrant’ or ‘‘guarantee’’
be wsed or that a specific intention to make a warranty be
present, but an affirmation merely of the value of the goods or
& statement purporting to be merely an opinion or commenda-
tion of the goods does not create a warranty.

(c) Statements or representations such a8 expressions of
general poliey concerning customer satisfaction which are not
subjeat to any limitation do not ereate an express warranty.

1791.3. As used in this chapter, a sale */as is”” or ‘/with all
¢aults” meuns that the manufacturer, distributor, and retailer
diselaim all implied warranties that would otherwise attach to
the sale of consumer goods under the provisions of this chap-
ter,
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Article 3. Sale Warranties

" 1792. TUnless disclaimed in the manner prescribed by this

chapter, every sale or consignment of consumer goods in this
state by a manufacturer shall be accompanied by an implied
warranty that the goods are merchantable.

© 1792.1. Every sale or consignment of consumer goods in

“this state by a manufacturer who has reason to know at the

time of the sale or consignment that the goods are required for
a particular purpose and that the buyer is relying on the
manufacturer’s skill or judgment to seleet or furnish suitable
goods shall be accompanied by an implied warranty of fitness.

1792.2. Every sale or consignment of consumer goods in
this state made through a retailer or distributor who has reason
to know at the time of sale or consignment that the goods are
required for a particular purpose and that the buyer is rely-
ing on the retailer's or distributor s skill or judgment to select
or furnish suitable goods, shall, in lieu of the warranty of the
manufacturer under Section 1792.1, be accompanied by an
implied warranty that the goods are fit for that purpose.

1792.3. No implied warranty of merchantability and,
where applicable, no implied warranty of fitness shall be
waived, escept in the case of a sale of consumer goods on an
‘“‘ag is’’ or ‘'with all faults’’ basis where the provisions of thia
chapter affecting ‘‘as is’* or *‘ with all faults’’ sales are strictly
complied with,

1792.4. (a) No sale of consumer goods on an ‘‘ss is’’ or
“with all faulis’” basis shall be effective to disclaim the implied
warranty of merchantability or, where applicable, the implied
warranty of fitness, unless & conspicuous writing is attached
to the goods which clearly informs the buyer, prior to the
sale, in simple and concise language of each of the following:

(1) The_geods are being sold on an ‘‘as is’* or *‘with all
faults'’ basis,

(2) The entire risk as to the quality and performance of
the goods is with the buyer.

(3) Should the goods prove defective following their pur-
chase, the buyer and not the manufacturer, distributor, or re-
taile}' gssumes the entire cost of all necessary servicing or
repair.

(b} In the event of sale of consumer goods by means of a
mail order catalog, the catalog offering such goods shall con-
tain the required writing as to each item so offered in lien of
the requirement of notification prior to the sale.

1792.5. Every sale of consumer goods on an ‘‘as is’’ or
*'with all fanlts™ basis made in compliance with the provisions
of this chapter ghall constitute a waiver by the buyer of the
implied warranty of merchantability and, where applicable, of
the implied warranty of fitnesa. .

1793. Nothing in this chapter shall affeet the right of
the manufacturer, distributor, or retailer to make express
warranties with respect to consumer goods. However, a manu-

O O O 0
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facturer, distributor, or retailer, may not, by such express
warranties, limit the application of or modify the implied
warranties guaranteed by this chapter to ‘the sale of consumer
goods.

1793.1. Every manufacturer, distributor, or retailer mnk-
ing express warranties with respeet 1o consnmer poods shall
fully set forth sueh warranties in readily nnderstood lanpuage

. and elenrly identify the party making such express warranties.

1793.2. (a) Everv manufacturer of consumer goods which
are sold in this state. and for which there exists an express
warranty : (1) shall naintain or cause to be maintained in this
state sufficient service and repair facilities to carry out the
terms of such warranties, or (2) shall be subject to the pro-
visions of Section 1793.5.

(b) Where such service and repair facilities are maintained
in this state and service or repair of the goods is necessary
because they do not comply with the applicable warranties,
service and repair shall be commenced within a reasonable
time following receipt of the goods by the manufacturer or its
representative in this state. Unless the buyer agrees in writing
to the contrary, the goods must be returned, at the manufac-

turer’s expense, in merchantable condition within 30 days. De-

lay caused by econditions beyond the control of the manufac-
turer or his representatives shall serve to extend this 30-day
requirement. Where such delay srises, delivery of merchant-
able goods shall be made as soon as possible following termina.
tion of the condition giving rise to the delay,

(e) Should the manufacturer be unable to make such return
of merchantable goods, he shall either replace the goods or
reimburse the buyer in an amount equal to the purchase price
paid by the buyer, less that amount directly attributable to
use by the buyer prior to discovery of the defect,

1793.3. If the manufacturer making express warranties
does not provide serviee and repnir facilities within this state
pursuant {o subdivision (a) of Seetion 1793.2. the buyer may
follow the course of action preseribed in either subdivision (a)
or (b), below, as follows:

(2) Return the defective consumer goods to the retail seller
thereof for replacement, or for service or repair in accordance
with the terms and condilions of the express warranty, Such
replacement, service, or repair shall be at the oplion of the
retail geller. If the retail seller is unable to replace the de-
fective article with merehantable goods or is unable to effect
the service or repnir of the goods in necordance with the terms
and eonditions of the warranty, the retail seller shall reimburse
the buver in an nmount equal to the purchase price paid by
the buyer, less {hat amount directly atiributable to use by the
buyer prior to discovery of the defect. .

(b) Return the defective article to any retail seller, within
this state, of like goods of the rame manufacturer for replace-
ment, or for service or repair in accordance with the terms
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" and conditions of the express warranty. Such replacement,

service, or repair shall be at the option of the retail seller.

17934. Where an option is exercised in favor of service
and repair under Section 17933, such service and repair
must be commenced within a reasonable time, and, unless the
buyer agrees in writing to the contrary, the goods must be re-
turned in merchantable eondition within 30 days. Delay caused
by conditions beyond the control of the retail seller or his
representatives shall serve to extend this 30-day requirement.
Where such delay arises, delivery of merchantable goods shall
be made as soon as possible following termination of the condi-
tion giving rise to the delay.

1793.5. Every manufacturer making express warranties
who does not provide service and repair facilities within this
gtate pursuant to subdivision (a) of Section 17932 shall
be liable as prescribed in this section to every retail seller of
such manufacturer’s goods who incurs obligations in giving
effect to the express warranties that accompany such manu-
facturer’s consumer goods, The amount of such liability shall
be determined as follows:

(2} In the event of replacement, in an amount equal to the
actual cost to the retail seller of the replaced goods, plus a
reasonable handling charge.

(b) In the event of service and repair, in an amount equal
to that which would be received by the retail seller for like
gervice rendered to retail consumers who are not entitled to
warranty protection, including actual and reasonable costs of
the service and repair, plus a reasonable profit,

(c) In the event of reimbursement under subdivision (a)
of Section 1793.3, in an amount equal to that reimbursed to
the buyer, plus a reasonable handling charge.

1794. Any buyer of consumer goods injured by a willful
violation of the provisions of this chapter may bring an action
for the recovery of damages. Judgment may be entered for
three times the amount at which the actual damages are as-
sessed, plus reascnable attorney fees.

1794.1. Any retail seller of consumer goods injured by the
willful or repeated violation of the provisions of this chapter
may bring an sction for the recovery of damages. Judgment
may be entered for three times the amount at which the actual
damages are assessed plus reasonsble attorney fees.

1794.2. The triple damages provisions of this chapter shall
not apply to a cause of action commenced or maintained pur-
suant to Section 382 of the Code of Civil Procedure.

1794.3. The provisions of this chapter shall not apply to
any defeet in consumer goods caused by the unauthorized or
unreasonable use of the goods following sale.

1794.4. Nothing in this chapter shall be construed to pre-
vent the sale of a service contract to the buyer in additien to
or in lieu of an express warranty if such contract fully and
conspicuously discloses in simple and readily understood
language the terms and conditions.

Ch.1334) 1970 NECULAR SESSION
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1794.5. The provisions of this chapter shall not precinde
a manufacturer making express warranties from suggesting
methods of effecting service and repair, in aecordance with
the terms and conditions of the express warranties, other than
those required by this chapter.

1795, If express warranties are made by persons other
than the manufacturer of the gonds. the obligation of the
person making such warranties shall be the same as that im-
posed on the manufacturer under this chapter,

Sec. 2. This act shalt apply to consumer goods seld on or
after March 1, 1971. However, Sections 1792 to 1793.1 of the
Civil Code, inclusive, enaected by Section 1 of this act, shall
:({nll;;) :i)ply to consumer goods manufactured on or after March
. Sec. 3. Bection 17942 is added to Article 3 (commenc-
ing with Section 1792) of Chapter 1 of Title 1.7 of Part 4 of
Division 3 of the Civil Code, as enacted by Section 1 of this
act, to read:

17942, The triple damages provisions of this ehapter shall
not apply to a cause of action commenced or maintained pur-
suant to Section 382 of the Code of Civil Procedure or pur-
suant to Section 1780 or 1781 of this code.

Sec. 4. Section 3 of this act shall become operative only
if Assembly Bill No, 292 of the 1970 Regular Session is en-
acted and adds Sections 1780 and 1781 to the Civil Code as
part of Title 1.5 {commencing with Section 1750) of Part 4
of Division 3 of such code, and in such case ghall become oper-
ative on Mareh 1, 1971 or at the same time as such sections
and title become operative, whichever is later, at which time

Section 1794.2 of the Civil Code as added by Section 1 of this -

act is repesled.

CHAPTER 1334

An act relating 1o the attendance of pupils in school districts,
and declaring the urgency thereof, to take cffect immedi-

ately.

[Approved hy Governar Septemher 17, 1870, Filpd with
Secretary of State September 17, 1970.)

The people of the State of California do enact as follows:

Secrion 1. Notwithstanding Section 5103 of the Eduea-
tion Code, the San Francisco Unified School Distriet may
maintain one or more of its elementary schools for a length of
time of up to scven days less than the other elementary schools
of the district if the purpose of such action is to permit the
implementation of an educational program which requires an
unuswal amount of curriculum planning by the certificated
persennel of the district.

Sec. 2. The Legislatnre hereby finds and declares that the

speeial nature of the educational program undertaken in thg(1
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BISTRICT DFRILS CoMMISS.on
2337 S0. GARFIELD AVENUR STATE ALLSCATION BOARD
o - ALFRED H. SONG

STATE SENATOR
TWENTY-EIGHTH SENATORIAL DISTRICT

Decembar 4, 1970

Mr. Fred A. McCanlies

Spouthern C=liforaia Gas Company
720 West Eighth Street '
Los Angelas, California

Dear Mr. McCanlies:

At Senator Song's raquest I am submitting your questions
to our Legislative Counsel for his opinion. In the mean-
time, as these opinions take some time to prspare, you
may be interested in ocur opinion of the intent of SB 272
with respec’ to the subjects you raise.

In general, interpretation of the bill is considerably
sasier if one remembers (1) that ik is based upon the
Commercial Code which has been in sffect in California
for the last eig¢ht years, and (2) that the purpose of
this bill is not to impose new duties on manufacturers,
but rather to insure that the manufacturer lives up to
the promises that he himself makes in his own warranties.
1f the Southern California Gas Company issues no warran-
ties on the products it sells to the ultimate consumer,
and if no implied warranties attach under the provisions
of the Commercial Code, it is not covered by %his bill,

Now for your specific gquestions:

l. Clearly, no public utility is covered by SB 272 unless
it warrants consumer goods, as dafinsd in Section 1791{(a).
to the ultimate consumer. The slectricity and gas supp-
lied by utilities equally clearly falls outside the de-
finition of consumer goods.

2. The "buyer" contemplated by this Act is the ultimate

individual consumer. Commercial relationships between
such business entitiss as contractors, developsrs, etc.,
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Mr. Pred A. McCanlies -2- December 4, 1970

are presantly regulated by the Commercial Code and SB 272 wakes

no change in these relationships.

3. The bill xakes any warrantor liable for his own warranty
{(Section 1795)., Any :chﬂonsha' batween the warrantor and a
third party, such as a3 public utility, is beyond the scope of
this Act. The exception, cof coursa, is that no agreament bet-
ween a warrantor znd a third party for servicing his warranty
can contravene the prcvisions of this Act. A utility bacomss
iiable under express warranty provisions if it issues an ex-
press warranty. It becomas liable under the implied warranty
of fitnass provisions if it is presently liable under identi-
eal provisions in the Commercial Cods. .

4. 5B 272 would not alter any relationship that a public
utility may have with the manufacturer of appllances or with
the appliance installers unless the utility takes it upon it
self to izsue a warranty on the quality of either the product
or the installation work. .

5. 1t is our opinion that the bill applies both to personal
property and ¢o appliances which are installed ia a residence
such as hot wataer heaters, stc. Saction 1793.3 is intended

to determine the point at which the liability of the warrantor

begins. It is not intended t0 restrict the bill only to those
products vhich may be easily transported.

6. Section 1794 permits the consumer to bring an action ag-

ainst the warrantor and any other party who wilfully violates
the provisions of this Act. The amount he may receive would

be based on his actual loss resulting from the failurs of the
warrantor and his agents to fulfill the promises mande in the

warranty.

1 trust this will be helpful.

S8incerely,

RICAARD C, THOMSOM
Legislative Aide

RCT/1a3

BC: LEGISIATIVE COUNSEL
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Under the definition of "Distributor" [Section 1791(d)],

reference is made to parties which stané between the manufacturer

and the retail seller. Do we, as a public utility, fall within

this definition by reason of our pr.grams of advertising,

bill inserts, and other activities which help to sell gas air
conditioning and any other gas appliance? What responsibility
do we have if we recommend a particular type of appliance
which is subsequently purchased? What does "other legal

relationship™ mean in the definition?

Under the definition of "Buyer" [Section 1791(b)], do general
contractors, subdivision developers, commercial Cesvelopers

and industrial customers differ from the ordinary "retail

P Ld

buyer"? Does the law apply to general contractors, etc.? # %
o 3 sl

If a public utility effectuates a manufacturer warranty, does
the utility become liable for obligations under the "Express
Warrantf" provision (Section 1791.2) or under thé implied
warranty of fitness provisicn (Section 1792.1)7

If a public utility contracts for the work for effectuating
the manufacturer's express warranty, what is the obligation,

if any, under the bill?

If a public utility merchandises an appliance, e.g. gas lights,
and contracts with an independent contractor for installation,
does the public utility have any liability under the provision

of the bill for 1) the appliance, or 2) the installation work?
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o installation of equipment which becomes a part of a

E://Bpés the bill apply to perscnal property only as compared
t

residence and thus a fixture, e.g. air conditioning eguipment,
dishwashers, built-in ranges, water heaters, etc.?

Under 1793.3 it is contemplated that the buyer must return

the defective goods to the retail seller. It is not feasible
to move installed fixtures and it could well be inferred

that such items should thus not be considered to be "consumer

goods".

what is the extent of the application of the triple provision
in Section 17947 Does it apply to manufacturers, distributors,

retail sellers and "other legal relationships" and, if so, are

Division 2.

they joint and severably liable? Does it apply to the cost of |
the merchandise, the installation costs, the cost repair, or

all of these?
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OFFICE OF LEGISLATIVE; COUNSEL

saﬂbgmm, California

pLY 11971
Honorable moblﬂ! . xayden
Axsuubly Chamber
42) - 819493

cw wmﬂ-a ts.
Dear Hr. anﬁm " .

‘You heve asked m !onwinq guestions relating
to the varranty cbligations af a mfactmz cf heating
and cooling squipmant.

f:m:ma?u ua‘. 3

Shet vould be th- warranty cbligatioue ef 2 manu-
facturey of heating and® cooling agquipment under Senate Bi}}
742, as amended June ¥, 1371, if enacted, {f the Scection
1795.1 that the bill would add to the Ciwil Cole were -
Zoleted?l -

CPINION AND Anmsm Ne, 1

8.8. 742 proposas uvornl chancex to the Song-
Bevarly Consomer Warranty Act (Ch. 1 (commsncing with Sec.
1790, Title 1.7, 2t. 4, biv. 3, Clv, C.}.

Gensrally, the Somg-Boverly Consumer Warvanty
Act imposes new warranty obligations on manufacturers,
distributors and rotail sellers of consumer nosés and provides
new rights for the huyers of such goods,

1 8.8, 742, as avencded June &, 1971, shall ba
dusighated hareafter as E.8. 742,
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Bonorable Richard D. Meydem - p. 2 - $19493

' auhl:l.vl.mlen m o! smm 1991 of the Civil
Code pmm:

'1391._ a- usod 1n chis chaptn:-

'ln) 'Canpu-nr goods n-cnc

vahicle, splisnce, or 14
tsitﬁr’ .ffﬂ&’&ﬂlpﬁﬁn&f&'?bt
of hétsehold pu:po--s.

?hl t-xnn :pplianao and “machips” used in the
d:tlnitinl*ti ;guniﬂlnr ‘goods™ sbowe have been &afined by
the anurtd . . , _

aprilnlsnt ul.a a- 'S mlant to an apd.? ., .
"It i common taewinag- thnh':-zzigoznto::,

| EADRgeS,; vnsh.:s. -t 3 waaa“ ;
"appliances® ...' They aré generally con-
sidezed as any housshold or o!!ien uvtensil,
appergtus, instrowent, or iwschine that vtilizes
& jowexr supply, uspeoially siectric currant,
as A& vacwum clesner, a sufzi rator, a toaster,

an sir-gonditioner. ...° (Winter Park

A- lianos Center, Inc. v. ¥Yalilny Crate Co.
T T Te. T 30e sor2a 195 at 537

“The terr ‘machine' includes every
mechanical édevice or combinatior of wgchaniaal
powers and Govices to parform some function and

produce a certain effeet or result. ... (Cerning
Qt .1 'l Butﬂﬂﬂ, 1‘ r.. E\J- 583' at 690’ - [ ) -

We think that the terms "appliance” anéd “rachine,”
a8 30 defined, ars more than broad enocugh to include heating
and ccoling eguipnment which has the charasteristics of an
aprliance or machine, 7hus, to the oxtent certain types
of such egquipnment would be within such Cefinition of
appliance or machine and are usad primarily for personal,
family, or household curposes, tho males thereof would <com
within the terms of tha aot.
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Honorable Richard D. Hayden - p. 3 ~ #19493

However, questions as to the applicability of
the act could be raised with respect to an installatiocn
of such equipment which is so installed@ as to become a -
part of real property.

By its terms the definition of consumer goods;
is broad enough to include appliances, machines or like
products whether or not affixed to real property.

Also, while the term "consumer goods™ has been
defined in other areas of California law to include things
which are to be affixed to real property (see Sec. 1781,
Civ. C., added by Ch. 1550, Stats. 1970, and Secs. 9105
and 9109, Com. C.), no lndlcatlon is given in subdivision
(a) of Section 1791 of the act, guoted above, that such
items are to be excluded from “"consumer goods."

Furthermore, there is a rule of statutory con-
struction which is pertinent here. In this regard, a
remedial statute must be given a liberal construction, so
as to effectuate its object and purpose. "[S]luch an act
will be construed, when its meaning is doubtful, so as to
suppress the mischief at which it is directed, and to
advance or extend the remedy provided, and bring within the
scope of the law every case which comes clearly within its
spirit and policy." {In re Makings (1927), 200 Cal. 474,
at 478-479).

. For the reasons set forth below, we think the
act is clearly remedial in character in that it provides
new protection to consumers in the field of warranties.

Generally speaking, the act relates to warranties
in transactions involving the sale of consumer goods. The
warranties covered by the act are (l) an implied warranty
of merchantability imposed on manufacturers of consumer
~goods, (2) an implied rarranty of fitness imposed on manu-
facturers of such goeds, (3) an implied warranty of fitness

*imposod on distributors or retail sellers of such goods in
lieu of the implied warranty of fitness imposed on manufac-
turers, and (4) an express warranty made by manufacturers¥*
of consumer goods.

-

* Also covered are warranties made by distributors and
retail sellers.
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Under the act a sale or consignment of consumex
goods by a manufacturer is accompanied by an implied war-
"ranty of merchantability (see subd. (a), Sec. 179I.l1 and
Sec. 1792, Civ. C.)} and, where applicable, by an implied
warranty of fitness (see subd. (b), Sec. 1791.1 and Sec.
1792.1). Also, a sale or consignment of such goods by a
retailer or distributor may involve an implied warranty of
fitness which is in lieu of such warranty of the manu-
facturer (Sec. 1792.2). Such warranties may be waived
only in the manner provided for in thé ‘act (see Secs.
1792.3, 1792.4, and 1792.5, Civ. C.).

Unlike implied warranties arising under provi-
sions of the Commercial Code (see, e.g., Seecs. 2314 and
2315, U.C.C.), which may be modified by an express warranty
(see Sec. 2316, U.C.C.) and which may be displaced by
inconsistent express warranty provisions (see Sec., 2317,
U.C.C.}), implied warranties provided for in the Song-
Beverly Consumer Warranty Act may not be limited in
appllca?1on or modified by express warranties (Sz2c. 1793,
Civ. C.).

With respect to express warranties (see Sec.
1791.2, Civ. C.}, the act imposes various duties on
manufacturers, distributors, and retail sellers. Under
Seztion 1793.2 of the Song-Beverly Consumer Warranty Act,
a manufacturer of consumer goods scld in this state for
which an express warranty exists must either maintain or
cause to be maintained in this state service and repair
facilities to honor the warranty terms or reimburse retail

sellers of such goods to whom the buyer may look for service

and repair, replacement, or reimbursement according to the
warranty terms when the manufacturer does not maintain
service and repair facilities in this state for doing the
warranty work (see Secs. 1793.3 and 1793.5, Civ. C.).
Whether the buyer looks to the manufacturer or a retail
seller for service and repair, replacement, or reimburse-
ment under the express warranty, the act requires the
buyer to return the goods to the manufacturer or the
gztall seller, as the case may be (Secs. 1793.2 and 1793.3,
v. C.).

The act provides that a buyer of consumer goods
may, among other things, enforce his right to service and
repair, replacement, or reimbursement under express war-
ranties, in a triple damage action for a wilI%uI violation
of the act (Sec. 1794, Civ. C.).
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&s stated sbove, the act- uqaiun a buyer o’
return the goods to the ranufactursr or a retail ssller

BOPY

as a condition to the buyex's yight if sexrvice and repaiy, :

replacemsnt or reizbursesant under an gga‘ua mty
(see Secs. 1783.2 mdd.?n.a. cl.r. c.).

I mlc ba amuad-a thlt thh nquu-ut
indicates legislative intent to limit the act teo goods
which can be removed from a-household and shipped te the
ranufacturer or retail seller for varranty work,. However,
the act does not reguire a Eanufacturer to make express
varranties. Also the act parmits ths use of -mio- OO~

tracts® i» addition to or in lieu of axpresa waxranties

(Sec. 1754.4, Civ, C.). Thus ths raquirwnmunt for return

of the goods doss sot limit the -ppneattcn of the act to

povable consumer goods,

Also, as pointed out abowe, the act desls nct
only witn $Ml warranties but with inplied warranties
as wall. here iz aothing in the act which wvould affesct
the application of these implied warranty provisions to
goeads that osanot be reawved from real propesrty.

In view of the ranetial character of the act,
wa think that a court, ir applying the rule of liberal
construction, would not ua!.t the scope of the act by
confining the dafinition of "consurer guods"” to oaly those
goods which renain movable during the period of warranty
coveraga (i.e., goods not a part of real property), but,
rather, would give full effect to the policy of prot

codsuners by epplying the act to goods, which are othervise

within the definition, without regard tc the factor of
rowility during the warrankty pesxiod.

Thue, we think the aqgt at present applies to
ranufacturars of heating and ml.i.nq eguiprent, whether
ex not auch appliances or machines bacoms a part of veal

property during the poriod of warranty comrage., P

Leb., 742 amonqg sther things proposes to adéd the
following seetion to tho Civil Code, as part of the sSong-
Beverly Consumey warranty 7ot

* This could provids f@:warranty sarvices at the residence
of tha purchaser.
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- 'uﬂ.:.. ao' ppulzemen _t this unptu
shall apply to any sgulipment ¥ .any part there-
of ‘which is nmﬂtﬂauymd«nﬂqﬂ _
to hsat, cocol, or cthervwiss cosdition aly where
swak a systex -h-.u bcee- o ﬁ.ud pazt of »
stnccuro. :

Thus, if -m. .I. 7413 vonld remove from the
provisions of the &:ng-mﬂ.y Thasumer Waxranty Act heat-
ing and cooling equipment -and say: part thereof whioch is a.
ecamponant of x system designed to hieat, cool, orx ﬂkhmm
condition air whare such a system betomes a fixed part a!'
a structure. Howsvey, the act would; if S5.B. 742, as
amanded, is snacted, continue to apply to heating amd
cooling sguipment and any part thereef whieh does ot
: Leaoomt a fixed rart of a strusture md vhich otherwise
qualifies as consumer goods, "

(3

O

!

If E.D. 742 ware tnactee withcut sSection 1795.1,
thers would be ne change in the act's present applicability
. to manufacturars of heating and <06ling agquipment whosme
wvarranty dbligations would bhe the same »s presently pro-
vided by the avt, sxcapt as such cbligatioms wonld other-
wise be mdiﬂ.-d by thae .nm:st of 5.1. 742.

8.8, 742, is nnactcd, would add subdivision (o)
to Section 1791.1 of the Civil Code. This proposed sub-
division rends as follows:

“1791.1. e

"({¢} The duration of the implied warranty
of merchaptability and where prresent the implied
warranty of fitness shall be coextansive in
duration with an express wvarxanty which accom-
panies the consumar good or preduct, provided
tha duration of the saprass warranty is reason-
abie: but in no avent shall such impliez
warranty have a duration of less than 60 Jays
nor more than one year following the sale of
naw consuwar goods to a retsil buver, #here
no duration for ap expross varraity is stated
with respect to consume® goods, or arte
thereof, the duration of the 1mp1.lee. warranty
sball be the maximum poeriod presorihed above.

]

O
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The Song-Beverly Consumer Warranty Act is at
present silent as to the duration of the implied warranties
‘ of merchantability and fitmess arising under the act. The
oo * addition of subdivision (c¢) to Section 1791.1 of the Civil

: Code would establish specific limitations on the duration
of such implied warranties.

Thus, if S.B. 742 is enacted, we think the effect
of proposed subdivision (¢) of Section 1791.]1 on manufac-

, turers of heating and cooling equipment which is covered
by the act, would be to limit the duration of the implied
warranties of merchantability and fitmess to the term of
an express warranty accompanying such eguipment if the
duration of the express warranty is reasonable. Further-
more, such implied warranties could not, under the terms of

N the proposed subdivision, have a duration of less than 60
days nor more than cone year; and where the duration of the
express warranty is not limited, the duration of an implied
warranty is one year.

S.B. 742 proposes to add subdivision (b} to
Section 1793.1 of the Civil Code as follows:

"1793.1. * ko

"(b) Every manufacturer, distributor, or
retailer making express warranties and who
-elects to maintain service and repair facilities
within this state pursuant to -the provisions of
this chapter shall:

"(1) At the time of sale, provide the
buyer with the name and address of each such
sexrvice and repair facility within this state;
or ‘

*(2) At the time of sale, provide the
buyer with the name and address znd telephone
number of the service and repair facility cen-

~tral directory within this state. It shall be
~ the duty of the central directory to provide,
upon inquiry, the name and address of the
authorized service and repair facility nearest
the buyer; or

ed by the CA 4th District Court of Appeal Division 2.
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"(3) Maintain at the premises of retail.
sellers of the warrantor's consumer goods a
current listing of such warrantor's authorized
service and repair facilities, or retail sellers
to whom the consumer goods are to be returned
. for service and repair, whichever is applicable,
within this state. It shall be the duty of
every retail seller provided with such a list-
ing to provide, on inguiry, the name, address,
and telephone number of the nearest authorized
service and repair facility, or the retail
seller to whom the consumer gcoods are to be
returned for service and repair, whichever is
applicable." .

We think the effect of proposed subdivision (b)
of Section 1793.1 of the Civil Code would be to require,
in part, manufacturers making express warranties on heat-
ing and cooling equipment who elect to maintain service
and repair facilities in California to furnish and maintain
the information set forth in paragraphs (1), (2) and (3)
of the subdivision quoted above.

8.B. 742 would, if enacted, awmend Section 1793.3
of the Civil Code as. follows:

*1793.3. If the manufacturer meking of

" consumer goods sold in this state for which

" the manufacturer has made an express warrenties
warranty does not provide service and repair
IaciIities.within this state pursuant to sub-
division (a) of Section 1793.2, the buyer of
such manufacturer's nonconforming goods may
Tollow the course of action prescrgﬁéa—in
either subdivision (a) or (b), below, as
follows:

"{a) Return the defeective nonconformin
consumer goods to the retail seller thereo?f
for replacement, or for service or repair in
accordance with the terms and conditions of
the express warranty. Such replacement, service,
or repair shall be at the option of the retail
seller. If the retail seller is unable to
replace the defective artieie with merchantabie

000117
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nonconforming goods or is unable to effect the
service or repair eof the goods in acecoerdance
with the terms and conditiens eof the warranty
80 as to effect conformity with applicable
" express warranties, e such ::eta:.ig seller
shall reimburse the buyer in an amount egual
to the purchase price paid by the buyer, less
that amount directly attributable to use by
the buyer prior to discovery of the defeet
nonconformity.

"{b) Return the defective artieie

" nonconforming consumer good to any retail
seller, wi this state, of like goods of
the same manufacturer for replacement, or for
service or repair in eccordance with the terms
end conditiens of the express warramey. Sueh
replacement Replacement, service, or repair
shall be at the option of the retail seller.

"(c) In the event a buyer is unable to
return nonconforming goods to the retailer que
to reasons of size and weight, or method of
attachment, or methed of installation, or nature
of the nonconformity, the buyer shall give notice
9?_ the nonconformity to the retailer. GUpon
receipt of such notice of nonconformity the re-
tailer shall, at its option, Service or Trepair

e goods at the buyer's residence, or pick
the goods for service or repair, or arrange for
transporting the goods to its place of business.
ma;f transporting the goods shall be at the
retajler's expense. The retailer shall be en-
titled to recover all such costs of transportation
from the manufacturer pursuant to Section ;753.5.
Costs of transporting nonconforming goods after
elivery to the retailer untii return of the

oods to the buyer, when incurred by a retailer,
shall be recoverable from the manufacturer bur-
suant to Section 1793.5. Written notice of non-
conformity to the retailer shall constitute return
of the g_.qods for the purposes of subdivision (a)
and (b)." (Stricken language is in existing iaw
and underlined language would be added.)

i
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P roposed ubd;l.vh:hn {e). mnq othar things,
nly noopins that thére maiy be sitvations covered
b; the Samg-Baverly Consusey Warrsaty Aot in vhich the

- buyer iz unable to retain defective goods hecause of the

sathod by which the goods were attached or installed.

Thus, this subdivision would, in idsence of other provi-
sions, apply to goods such as heating and cooling equipment
vwhich besomes a fixed part of the strusture.

We think propol.d nubai.v.llloa (c) of Section 1793.3
of the Civil Code would with respect to heating and cooling
equirment covered by the ast .i.ml- ‘upon sanufscturers of
such eguipkent various #utiu :‘ ilating to the ryeturn of
neoconforziag goods, ! :

gssszxp;:_ ®e. 2

' What would be the warranty ohligations om ranmu-
facturirs of heating and conling aguipwent L€ S.B. 742 was.
enacted without deleting Swection 1735.1 of the act?

OPINION AND ANALYSIS KO, 2

Ax indicated adove in Opinien and Analvais %o, 1,
it ie ouwr opinion that proposed Section 1795.1 of the Civil
Colis wvould renove from the provisiesa of the Song-BRewarly
Consumer Warranty Act heating and cooling eguiprent or any
part thersof which iz » component of a heating snd coeling
systen presently covered Ly tho zet where such a systenm
bscare 2 fixad part of a structure.

: Howaver, the act wounld, if R.B. 742 is enacted,
continue to apply to heating and ceoling aguipewsnt and any
part therecf which does not become 2 fived nart of a atrue-
ture and wvhich otherwise qualifies as conasumar goods,

The sale of goods, which includes heating and
cooling ecuipment used for versonal, ferily, or household
use, i2 gowmrned in part by the provisions of the Uniform
Commercial Code (see Vol. 1, Califorris Comrercial lew,
C.E.B., &t 1p. 4, 31; Sees. 2)Y0%, 2108, 2283, Com. E_.T.

Congunmear goods covered by the Song-DBeverly Coaswmer
Warranty Act ara slso covered by the Cormercial Code, vnlass
toers is a conflict, i which case those rrovisiona of the

ed by the CA 4th District Court of Appeal Divisibn 2.
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bargsin; thers:
goods #hall eonform to the sanple or the description

Forn cmmn Cods, whan M '

I a BREple or a-desaription of the
iy ‘desaription is made part of the
is orestéd in express warranty thut ths

(Zec. 2313, Cor. C.). The description need not be con~ _
tained in the cvontract itself, It may appear oo an 1m=--
or in an advertisemesnt such as a sale drochure (sees s:zuh o

Yo Smt 2 cun “PP. 24 32‘ 331 ‘m ¥ csko
» Sons, 135 Cal. App. 24 210, ni). -

Unless the parties -xplicitly exclude it, svery
sales sontract contains a wvarranty, implisd by law, that
the goods are of weychantable quality, if the meller is a
smrchant with respact Lo goods -of that kind (Sec. 2314,

Come. Ce}. BSection 2314 of the Comercinl Cods also eatab-
lishas a six part stasdard of nuruhuntnb:.nty. T™he ssction

reads a» follows:

"2314. (1) @nlu! uclmhi ‘or nodified
(5action 2316), a warranty that the goods shall
b& merghantable is implied in a contrsct for
their sale 1f the seller is a werchant with
rekpect to goods of that kind. Under this
section the sarving for valus of food or drink
tc ba consumed either on the pr-uhn or alse-~
whnre is a sale.

*(2) Coods to be merchantable rust Le at
leoant such as

"{a) Paas without abjection in the trade
under the contract desaription; and

"{b) 1In the cake of fungible coods, ars
of fair average guality within the deseription:
and

"(e) Ara f£it for the ordinary purposes for

whion sugh goods are usecd; and

0001::
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course of dualm or ":
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"Herchant” is defined as "I_
kind or otharwise by his oouy
' having skill peculiar to th
2 the transaction or to whom' i khowledge ox skill may be
attributed by his enrloyment=of mn . agent or broker or cther
intlm:h:g who by his cceupati oléds himseLf out as
havisg sush kneowledge or skill™’ , 2104, Com. C,). This
dafinition, in cur epinion, wouldl snvompase a amfaetmr
of huatiag mﬂ cooling equm -

- mr i:?uad wuxnﬁtjr £hat nay aviae in op-uhl
circumstancer ia that the gools ape f£it £ox a pmicul;r
purpose {Sae, 2315, Com. £.). . Thers ara three essential
elarants that nust be present be!exn thizg warranty will
arise: seller's knowledge, buyer's reliance, and seller's
selection oy furnishing of the goods (Vol. 1, Celifornie
Commareial Law, C.E.5., at ;;. 242). - tha seller must have
reason to know of the byyer's special purnose and the buyar
nust astually rely cn the sellar's skill and judgmant inm
s&leoting or furnishing the ¢oods.

holds Muﬂt out u
® or goods involved in

(1

(1

(1

These warranties may be medified or exaludad by
tie zeller's or mansufacturer’s disclairers of warranties.
Dzoclaimerns of Loth implied and expreas warranties ara,
however, construsd atrictly against tne seller (vel. 1,
California Commercial law, C.E.B., at p. 251).

(Y

Sestion 231é of the Conwarecial Code sntates, in
;::art., in sasence, that words of warranty and words of die-
clainux axe 0 be comstrusd whenmvar reasonable as consistent
with sach othexr, but that if sudh a construwtion is unreason-
able, the wasranty prevails,

ed by the CA 4th District Court of Appeal Division 2
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lathee of implied. wman % nust be ~ an;
L, cox. c.). 1 ¥ Mmm

htﬁlntlbilltf mt
riting be mp:lm ;7

cgm—-..m ‘Code to inspedt Geliwéred goods befors ampt
cnless the sales contract rrovides ctherwise or it i
its terms inconsistant vi.i:h the r!.uht of hupuatim {3
2513; Mb c"o .

contract x:@l. or d-w:i. o

the warzanties, implied ox: cxpunt
{am. 2711"3,15, Com. ‘ccit ‘m e
buyer’s messure of dansges. ®is ths : . mt 44
and place &f acceptiace betvasn th um ‘of tha gamh
accupud and the value' they would Have iad if they haf
Loon &8 warranted, tnless specialici¥cunstancas show
groxizate dakages of « 2iffaront apount,” (See. 2724,
Com, C.} The Duyer further may be sntitled tec recover
lncimm and consegvential camages (See. 2714, Com. C,).

Very truly rours,

George H. Murphy
Lagislative Counsel

By
: lmca:d R. Colier;
ERCrag h © . Deputy legislative (.mmscl

Twe coplies h AYfred H. s'am:.
DUrIRANE &e*a’nint fMale M.
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Honcrable Alfred H. Song JiumiE Wine

Senate Chamber

Dear Senator Song:

the Song=Beverly Consumer Waranty Act (Sec. 1790 et seq.,
Civ. €.).* We shall answer these questions in series.

apply to equigment such as air conditioning equipment,
dishwashers,
becomes & part of real property?

equipment having the characteristics of an appliance or
machine which is used primarily for personal, family or
household purposes, even though such equipment might be

80

Drruriss

Consumer Goods Transactiopns -#19381

You have asked us several questions relating to

ESTION NO. 1

Does the Song-Beverly Consumer Warranty Act

uilt-in ranges, and water heaters which

OPINION NO. 1
It is our opinion that the act would apply to

installed as to become a part of real property.

This act was added by Chapter 1333, Statutes of 1970,
and generally applies to consumer goods sold on or
after March 1, 1971, However, Sections T/9Z to 1793.1
of the Civil Code, inclusive, only apply to consumer
goods manufactured on or after March 1, 1971 (Sec. 2,

Ch. 1333, Stats. 1970).

ed by the CA 4th District Court of Appeal Division 2.
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Honorable Alfred H, Song ~ p. 2 - #19381

ANALYSIS NO, 1

Generally, the Song-Beverly Consumer Warranty
Act establishes new warranty obligations cf manufacturers,
distributors, and sellers of consumer goods, and provides

new rights for the buyers of such goods.

The act defines several terms pertinent to this
discussion in Section 1791 of the Civil Code. This section

provides:

"1791. As used in this chapter:

""(a) 'Consumer goods' means qax_motor
vehicle, machine, appliance, or 1Tke product
that 18 used or bought for use primarily for
personal, family, or household purposes.

"(b) 'Buyer' or 'retail buyer' means
any individual who bzgs consumer goods from
a person engaged in e business of manufac-
turing, distributing, or selling such goods
at retajl. As used in this subdivision
'person’' means any individual, partnersﬁip,
corporation, association, or other legal
entity which engages in any such business,

"(e) 'Manufacturer' means any individual,
partnership, corporation, association, or
other legal relationship which manufactures,
assembles, produces, or gathers consumer goods.

"(d) 'Distributor' means any individual,
partnership, corporation, association, or
other legal relationship which stands between
the manufacturer and the retail geller in
purchases, consignments, or contracts for
sale of consumer goods.

"(e) 'Retail seller,' 'seller,' or
'retailer' means any individual, partnership,
corporation, association, or other legal re-
lationship which engages in the business of
selling new goods to retail buyers.”
(Emphasis added.)

000124
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Honorable Alfred H. Song - p. 3 - #19381

 The terms "appliance"” and "machine" used in the
definition of "“consumer goods" above have been defined by
the courts as follows:

"'The word “appliance" includes every-
thing applied or used as a means to an end.'
e « « "It is common knowledge that refriger-
ators, ranges, washers, a dryer and freezer
are "appliances” . ' . . .They are generally
considered as any household or office utensil,
apparatus, instrument, or machine that utilizes
a power supply, especially electric current, as
a vacuum cleaner, a refrigerator, & toaster,
an air-conditioner. ..." &Einter Park
Appliance Center, Inc., v. Wa Crate Co.

- a. [ SO. 2d 19 ? at 9

"The term 'machine' includes every mechan-
ical device or combination of mechanical powers
and devices to perform some function and produce
a certain effect or result, ... (Corning et al
v. Burden, 14 L. ed. 683, at 690) . . .

We think that the terms "appliance” and "machine,”
as so defined, are more than broad enough to include air-
conditioning equipment, dishwashers, ranges, and water
heaters, which have the characterisgtics of an appliance or
machine., Thus, to the extent certain types of such equip-
ment would be within such definition of appliance or machine
and are used primarily for personal, familﬁ or household
pgrposes, the sales thereof would come within the terms of
the act,

However, questions as to the applicability of
the act could be raised with respect to an installation
of such equipment which is so installed as to become a
part of real property. :

By its texrms the definition of consumer goods is
broad enough to include appliances, machines or like prod-
ucts whether or not affixed to real property.

Also, while the term "consumer goods" has been
defined in other areas of California law to include things
which are to be affixed to real groperty (see Sec. 1761, Civ.
C., added by Ch. 1550, Stats, 1970, and Secs, 9105 and
9189, Com. C.), no indication is siven in subdivision (a)
of Section 1791 of the act, quote above' that such items
are to be excluded from “consumer goods.,”
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, Furthermore, there is a rule of statutory construc-
tion which is pertinent here. In this regard, a remedial

statute must be given a liberal construction, so as to

effectuate its object and purpose. '"[Sluch an act will be ,

construed, when its meaning is doubtful, so as to suppress K

the mischief at which it is directed, and to advance or

extend the remedy provided, and bring within the scope of

the law every case which comes clearly within its spirit |

and policy." (In re Makings (1927), 200 Cal. 474, at 478-479).

Ie!

e

For the reasons set forth below, we think the act
is clearly remedial in character im that it provides new
protection to consumers in the field of warranties.

Generally speaking, the act relates to warranties
in transactions involving the sale of consumer goods. The
warranties covered by the act are (1) an implied warranty of
merchantability impesed on manufacturers of consumer goods,
(2) an implied warranty of fitness imposed on manufacturers
of such goods, (3) an implied wvarranty of fitness imposed
on distributors or retail sellers of such goods in lieu
of the implied warranty of fitness imposed on manufacturers,
and (4) an express warranty mede by manufacturers*of consumer

goods.

]

)

Under the act a sale or consignment of consumer
goods by a manufacturer is accompanied by an implied warranty
of merchantability (see subd. (a), Sec. 1791.1 and Sec. 1792,
Civ. C.) and, where applicable, by an implied warranty of
fitness (see subd. (bg, Sec, 1791.1 and Sec. 1792.1). Also,

a sale or consignment of such goods by a retailer or distri-
butor may involve an implied warranty of fitness which is

in lieu of such warranty of the manufacturer (Sec. 1792.2).
Such warranties may be waived only in the manner provided

for in the act (see Secs. 1792.3, 1792.4, and 1792.5, Civ. C.).

O

O

Unlike implied warranties arising under provisions
of the Commercial Code (see e.g., Secs. 2314 and 2315, U.C.C.),
which may be modified by an express warranty (see Sec. 2316,
U.C.C.) and which may be displaced by inconsistent express
warranty provisions (see Sec. 2317, U.C.C.), implied war-
ranties provided for in the Song-Beverly Consumer Warranty
Act may not be limited in application or modified by express
warranties. (Sec., 1793, Civ. C.)

O

ed by the CA 4th District Court of Appeal Division 2.

With respect to express warranties (see Sec. 1791.2,

Civ. C.), the act imposes various duties on manufacturers > C
distributors, and retail sellers. Under Section 1793.2 of %
* Also covered are warranties made by distributors =
and retail sellers. O
000126 E -
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the Song-Beverly Consumer Warranty Act, a manufacturer of
consumer goods sold in this state for which an ress
warranty exists must either maintain or cause to be
maintained in this state service and repair facilities to
honor the warranty terms or reimburse retail sellers of
suck goods to whom the buyer may look for service and
repair, replacement, or reimbursement according to the
warranty terms when the manufacturer does not maintain
service and repair facilities in this state for doing the
warranty work (see Secs. 1793.3 and 1793.5, Civ. C.).
Whether the buyer looks to the manufacturer or & retail
seller for service and repair, replacement, or reimburse-
ment undc: the express warranty, the act requires the buyer
to return the goods to the manufacturer or the retail
seiler, as the case may be (Secs. 1793,2 and 1793.3, Civ. C.).

- The act provides that a buyer of consumer goods
may, among other things, enforce his right to service and
repair, replacement, or reimbursement under exnress war-
ranties, in a triple damage action for a wilIFul violation
gf tg§ act (Sec. 1794, Civ. C5 see Opinion and Analysis

0. .

As stated above, the act requires a buyer to
return the geods to the manufacturer or & retail seller
as a condition to the buyer's right of service and repair,
replacement or reimbursement under an express warranty
(see Secs., 1793.2 and 1793,3, Civ. C.).

It could be contended that this requirement jindi-
cates legislative intent to limit the act to goods which
can be removed from a household and shipped to the manu-
facturer or retail seller for warranty work, However, the
act does not require a manufacturer to make gxpress warranties.—
Also the act permits the use of service contracts*in addition
to or in lieu of express warranties (Sec. 1794.4, Civ. C.).
Thus the requirement for return of the goods does not limit
the application of the act to movable consumer goods,

ct Court of Appeal Division 2.

Also, as pointed out above, the act deals not
only with express warranties but with lied warranties
as well, TEEEE'IE nothing in the act wEicE would affect

®This could provide Ior warranty services at the
resdidence of the purchaser.

received by the CA 4th Dist
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the application of these implied warranty provisions to
goods that cannot be removed from real property.

In view of the remedial character of the act,
we think that a court, in applying the rule of liberal
construction, would not limit the scope of the act by
confining the definition 6f "consumer goods™ to only those
goods which remain movable during the period of warranty
coverage (i.e., goods not a part of real property), but,
rather, would give full effect to the policy of protecting
consumers by applying the act to goods, which are otherwise
within the definition, without regard to the factor of
mobility during the warranty period.

QUESTION NO. 2

Does a privately-owned public utility which
helps to sell gas air-conditioning and other gas appliances
manufactured by another party by programs of advertising,
bill insertsf and other activities fall within thz term
"distributor” as such term is defined under the Song-Beverly
Consumer Warranty Act?

OPINION NO. 2

In our opinion, a privately-owned public utility
which helps to sell gas air-conditioning and other gas
appliances manufactured by another party by programs of
advertising, bill inserts, and other activities does not
fall within the term "distributor'" as such term is defined
under the Song-Beverly Consumer Warranty Act.

ANALYSIS NO. 2

The Song-Beverly Consumer Warranty Act generally
establishes duties upon manufacturers, distributors, and
getail sellers with respect to sales of consumer goods to

uyers.

. Section 1791 of the act defines various terms
éigglud;ug "distributor') for the purposes of the act as
ollows:

“1791. As used in this chapter:
"(a) 'Consumer goods' means any motor
vehicle, machine, appliance, or like product

that is used or bought for use primarily for
personal, family, or household purposes.

060128
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Honorable Alfred H. Song - p. 7 - #19381

"(b) 'Buyer' or 'retail buyer' means any

‘ . individual who buys consumer goods from a person

engaged in the business of manufacturing, distri-
' buting, cr selling such goods at retail. As

used in this subdivision, 'person' means any
jindividual, partnership, corporation, association,
or other legal entity which engages in any such
business, ,

“(c) ‘'Manufacturer' means any individual,
partnership, corporation, association, or other
legal relationship which manufactures, assembles,
produces, or gathers consumer goods.

= "(d) ‘'Distributor' means any individual,
partnership, corporation, association, or other
legal relationship which stands between the
manufacturer and the retail seller in purchases,
consumer

consigmments, or contracts for sale of S0
goods .

"(e) 'Retail seller,' 'seller,' or ‘'retailer’
means any individual, partnership, corporation,
association, or other legal relationship which
engages in the business of selling new goods to
retail buyers." (Emphasis added; Civ. C.)

We shall assume here that the gas appliances,
the sale of which a privately-owned public utility promotes,
are consumer goods within the meaning of the definition
quoted above (see Analysis No. 1).

In order to be distributor within the meaning
o ' of subdivision (d) of Section 1791, a person must stand
between a manufacturer and retail seller in purchases,
congignments, or contracts for the sale of consumer goods.
Thus, a "distributor™ must be directly involved in the
transmission of consumer goods between a manufacturer and
retail seller whether by means of a purchase, consigmment
- or contract for the sale of consumer goods.

I1f a privately-owned public utility merely
romotes the sale of consumer goods by advertising and related .
means,. it would not be a distributor since it would not
. purchase, take on consigmments or contract for the sale of
consumer goods.

ed by the CA 4th District Court of Appeal Division 2.
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Honorable Alfred H. Song - p. 8 - #19381

Thus, in our opinion, a privately-owned public
etility which helps to sell gas air-conditioning and other
gas appliances manufactured by another party by programs of
advertising, bill inserts, and other activities does not fall
within the term "distributor" as such term is used in the act,

QUESTION NO, 3

What does the term "other legal relationship"
mean as used in subdivision (d) of Section 1791 of the
Song-Beverly Consumer Warranty Act?

OPINION AND ANALYSIS NO, 3

We think the term "other legal relationship" as
used in subdivision (d) of Section 1791 of the act (quoted
above in Analysis No. 2) means some legally recognized
entity other than an individual, partnership, corporation,
or essoclation. Such relationships could include joint
ventures {see 28 Cal, Jur. 2d Joint Adventures), joint
stock companies, and business trusts (see 28 Cal., Jur, 2d
Joint Stock Companies and Business Trusts).

QUESTION NO. &

Does the definition of "buyer" in subaivision (b)
of Section 1791 of the Song-Beverly Consumer Warranty Act
include general contractors, subdivision developers, com-
mercial developers, and industrial customers?

OPINION AND ANALYSIS NO. &4

A "buyer" within the meaning of subdivision (b)
of Section 1791 of the act (quoted above in Analysis No. 2)
is an individual who buys consumer goods from specified
persons, Thus the buyer makes a purchase of goods which
are to be used primarily for personal, family, or household
purposes (subd. (a), Seec, 1791, Civ, C.). _

~ Unless a general contractor, subdivision developer,
commercial developer, or industrial custowmer is (1) an
individual and (a) buys goods, otherwise within the defini-
tion of consumer goods, primarily for his own personal,
family, or household purRoses as opposed to business or

commercial purposes, such persons would not come within
the aefinitgon of "Guyer“ set forth in subdivision (b) of

Section 1791 of the act.

In answering this question we have limited our con-
sideration to whether a general contractor, subdivision
developer, commercial developer or industrial customer is a
“buyer' within the meaning of the act and have not considered
whether the purchaser of & house in which consumer goods are
installed would be a'buyer,"
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Honorable Alfred H. Song - p. 9 - #19381

QUESTION NO. 5

. Do the duties imposed by the Song-Beverly Con-
sumer Warranty Act upon manufacturers, distributors, and

retail sellers of consumer goods apply to general con-

tractors, subdivision developers, and commercial developers?

OPINION AND ANALYSIS NO. 5

As indicated above, the various duties osed
under the Song-Beverly Consumer Warranty Act (see e
discussion above in Analysis No. 1) apply generally to
mamufacturars, distributors, and retail sellers of consumer

goods.

Thus, to be subject to the duties imposed under
the act, general contractors, subdivision developers, and
commercial developers would have to £all within the defin-
itions of "manufacturer," "distributor,” and "retail seller"
quoted above in Analysis.Ne. 2 (see subds. (¢), (d), and
(e), Sec. 1791, Civ, C.).

In the absence of information about the kinds
of business transactions entered into by general contractors,
subdivision developers, or commercial developers, we cannot,
of course, determine whether any such persons would £all
within the definitions mentioned above,

However, we think that a commercial developer
would, by definition, be dealing, if at all, with goods
to be used for commercial or business purposes rather than
for personal, family, or household purposes. Thus, we
doubt that the duties imposed under the act would apply
to a commercial developer.

QUESTION NO, 6

If a privately-owned public utility voluntarily
effectuates a manufacturer's warranty, does the utility
become liable under the express or implied warranty pro-
visions of the act?*

* We shall only discuss the general a Plicability of the
Song-Beverly Consumer Warranty Act here, recognizing
that under certain circumstances a different conclusion
might be reached, based on other principles of law.

000131
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OPINION AND ANALYSIS NO. 6
'We assume here that by "volumtarily effectuates

a manufacturer's warranty"™ you mean voluntarily performing
acts which a manufacturer is obligated to perform under the
warranty provisions of the act.

The Song-Beverly Consumer Warranty Act generally

imposes, as was discussed above in Analysis No. 1, various
warranty duties upon manufacturers, distributors, and
retail sellers of consumer goods.

otherwise fall within t

If a2 privately-owned public utility does not
ge definition of a manufacturer,

distributor or retail seller with respect to a retail
sale of consumer goods, it would not, in our opiniom,
by merely voluntarily giving effect to a manufacturer's

warranties become subject to any duties imposed under the
act,’

a manufacturer for the work of effectuating the manufacturer's
express warranty, what are the obligations of the utility, if
any, under the act?¥*

on a privately-owned utility which contracts with a manu-
facturer to act as the representative of the manufacturer
in performing the manufacturer's express warranty duties
created by the act. -

of consumer goods sold in this state for which an express
warranty exists must either (1) maintain or cause to be main-
tained in this state service and repair facilities to honor
the warranty terms or (2) reimburse retail sellers of such
goods to whom the buyer may look for service and repair,
replacement, or reimbursement under the warranty when the
manufacturer does not maintain or cause to be maintained
g:ch gagilities in this state (see Secs. 1793,3 and 1793.5,
v. G,). '

QUESTION NO. 7
If a privatelyocwned public utility contracts with

OPINION NO. 7

In our opinion, the act would not impose duties

ANALYSIS NO. 7

As discussed above in Analysis No. 1, a manufacturer

*

We shall only discuss the general applicabilit f -
Bevurly Conszmer Warranty Act here,pgecogniziny %haﬁhﬁnﬁigg

cerfain circumstances a different conclusion might be ached
basued on other principles of law. & reache

ment received by the CA 4th District Court of Appeal Division 2.
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Honorable Alfred H. Song - p. 11 - #1938l

Where the manufacturer causes to be maintained

service and repair facilities in this state by contracting

with a privately-owned public utility to give effect to the

manufacturer's express warranties, the act imposes the
following dutiles:

"1793.2. * k%

"(b) Where such service and repair

facilities are maintained in this state and
service or repair of the goods is necessary
becausc they do not comply with the applicable
warranties, service and repair shall be com-
menced within a reasonable time following
receipt of the goods by the manufacturer or

its representative in this state. Unless the
buyer agrees in writing to the contrary, the

goods must be returned, at the manufacturer's
- expense, in merchantable condition within 30

days.

Delay caused by conditions beyond the

control of the manufacturer or his represe--
tatives shall serve to extend this 3§-Ea
requirement. Where such delay arises, delivery
of merchantable goods shall be made as soon as
possible following termination of the condition
giving rise to the delay.

w(c) Should the manufacturer be unable

to make such return of merchantable goods, he

shall either replace the goods or reimburse

the buyer in an amount equal to the purchase

price paid by the buyer, less that amount di-

rectly attributable to use by the buyer prior

Eg discgvery of the defect." (Emphasis added;
v. C.

the representative in this state of a manufacturer for the

While a privately-owned public utility could become

purposes of service and repair, there is nothing in the pro-
visions quoted above which imposes duties on such representa-

tives.

Furthermore, there is no other provision in the act which
imposes duties on such representatives.

Warfauty Act would not impose duties upon a privately-owned

Thus, in our opinion, the Song-Beverly Consumer

public utility which contracts with a manufacturer to act

as the representative of the manufacturer in performing the

manufneturer's express warranty duties created by the act.

Rather, the duties are imposed upon the manufacturer,

000133
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QUESTION NO. 8

If a privately-owned public utility sells consumer
goods and contrzcts with an independent contractor for '
installation, does the public utility have any liability
under the provisions of the Song-Beverly Consumer Warranty
Act for (1§ the consumer goods or (2) the installation

work?

OPINION AND ANALYSIS NO. 8

If a2 privately-owned public utility engages in
retail selling of consumer goods manufactured by others
to buyers, we think that the liability of the company, if
any, would arise from liability imposed under the act
upon retail sellers (see subd. (e}, Sec. 1791, Civ. C.).

- As a retail seller of consumer goods, a privately-
owned public utility could incur liability under the express
warranty provisions of the act.

The duties and liabilities of a retall seller
discussed gbove in Analysis No. 1 where the manufacturer
of consumer goods elects not to maintain or cause to be
maintained in this state service and repair facilities
would thusg be applicable. Section 1793.3 of the act sets
forth these duties as follows:

"1793.3. If the manufacturer making express
warranties does not provide service and repair
facilities within this state pursuant to
subdivision (a) of Section 1793.2, the buyer
may fellow the course of action prescribed in
§i§?er subdivision (a) or (b), beiow, as

ollows:

"(a) Return the defective consumer goods
to the retail seller thereof for replacement,
or for service or repair in accordance with the
terms and conditions of the express warranty.

000134
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Honorable Alfred H. Song - p. 13 - #19381

Such replacement, service, or repair shall be
at the option of the retail seller. If the
retail seller is unable to replace the
defective article with merchantable goods or
is unable to effect the service or repair of
the goods in accordance with the terms and
conditions of the warranty, the retail seller
shall reimburse the buyer in an amount equal
to the purchase price paid by the buyer, less
that amount directly attributable to use by
tiie buyer prior to discovery of the defect.

* % %" (Civ. C.)

Reimbursement of the purchase price under
Section 1793.3 is an alternative to replacing the defective
goods where the retail seller camnot by service or repair
cure defects in goods which have been returned to the
retail seller. These alternatives all relate to putting
the buyer in the position he would have enjoy:d had the
goods been free of defect.

There is nothing in the Song-Beverly Consumer
Warranty Act to indicate that a buyer under the act would
be reimbursed under an express warranty for anything but
ghg puichase price of the consumer goods which were
efective.

Thus, the amount reimbursed pursuant to Section
1793.3 where the retail seller properly performs his duty
is to be based only on the purchase price of the goods.
And, of course, the manufacturer of the consumer goods
witia respect to which the retail seller is obliged under
the act to make reimbursement is required to compensate
t?e rgt§il seller for such expenditures (Sec. 1793.5,
Cv. - L)

000135
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1f, however, a retail seller willfully violates
 the duties he owes to the buyer under Section 1793.3,
Section 1794 of the act would be applicable. This
section provides:

"1794. Any buyer of consumer goods
injured by a willful violation of the
provisions of this chapter may bring an
action for the recovery of damages.
Judgment may be entered for three times
the amount at which the actual damages are
assessed. plus reasonable attorney fees."
(Emphasis added; Civ. C.)

The Song-Beverly Consumer Warranty Act does not
set forth the components of "actual damages' for the
purposes of Section 1794, However, Section 1790.3 of the
act does provide:

"1790.3, The provisions of this chapte~

shall not affect the rights and obligations

of parties determined by reference to the
Commercial Code except that, where the provie-
sions of the Commercial Code conflict with the
rights guaranteed to buyers of consumer goods
under the provisions of this chapter, the
gégviséo?s of this chapter shall prevail."

v L 2

, In view of this section, we think the warranty
provisions of the Song-Beverly Consumer Warranty Act are
to be read against the framework of warranty provisions
in the Commercial Code.

] While the Song-Beverly Consumer Warranty Act
does not establish the measure of "actual damages' for
the willful breach of express warranty duties created
by the act, the Commercial Code does specify the measure
of damages for breach of an express warranty. Thus, we
think the pertinent damages provisions of the Commercial

000136
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Honorable Alfred H. Song - p. 15 - #19381

Code are to be applied in measuring "actual damages"
for the purposes of the treble damage provisions of.
Section 1794 in a case of willful violation of express
warranty duties, In this regard, Sections 2714 and
2715 of the Commercial Code provide in part:

2714,

* %k %

"(2) The measure of damages for breach
of warranty is the difference at the time
and place of acceptance between the value
of the goods accepted and the value they
would have had if they had been as warranted,
unless special circumstances show proximate
damages of a different amount.

"(3) 1In a proper case any incidental
and consequential damages under the next
section may also be recovered.

12715. (1) Incidental damages result-
ing from the seller's breach include expenses
reasonably incurred in inspection, receipt,
transportation and care and custody of goods
rightfully rejected, any commercially reason-
able charges, expenses or commissions in
connection with effecting cover and any other
reasonable expense incident to the delay or
other breach.

"(2) Consequential damages resulting
from the seller's breach include

“(a) Any loss resultiag from general or
particular requirements and needs of which
the seller at the time of contracting had
reason to know and which could not reasonably
be prevented by cover or otherwise; and

"(b) Injur{ to person or property
t

proximately resulting from any breach of
warranty."

000137
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In view of these provisions, we think that a
buyer injured by willful violations on the part of a
retail seller of the express warranty provisions of the
Song-Beverly Consumer Warranty Act applicable to retail
sellers, may recover, in a proper case damages relating
to (1) the consumer goods as well as (i) the installation
work. Furthermore, by virtue of Section 1794 of the Song-
Beverly Consumer Warranty Act, the amount of actual
damages so determined would be trebled.

In addition to express warranty liability, a
privately-owned public utility could, as a retall seller,
become subject to provisions of the act relating to the
implied warranty of fitness*. In this regard Section
1792.2 of the Song-Beverly Consumer Warranty Act provides:

1'1792.2, Every sale or consisnment
of consumer goods in this state made through

a retaller or distributor who has reason to
know at the time of sale or comsi nt that
the goods are required for a particular
purpose and that the buyer is relying on the
retailer's or distributor's skill or judgment
to select or furnish suitable goods, shall,
in lieu of the warranty of the manufacturer
under Section 1792,1%%, be accompanied by an
implied warranty that the goods are fit for
that purpose.”

¥ The implied warranty of fitness applicable to
retail sellers may be disclaimed, but only in
t?e mgn?er set forth in the act (see Sec. 1772.4,
CV. » [ ]

** Section 1792,1 creates an implied warranty of
fitness as against a menufacturer where the
manufacturer has reason to know at the time of
sale or consi nt that the goods are required
for a particular purpose and the buyer is relying
on the manufacturer's skill or judgment to
select or furnish suitable goods.

000138
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While the Song-Beverly Consumer Warranty Act
imposes implied warranty of fitness liability on a
retail seller of consumer goods under the circumstances
described in Section 1792.2, the act does not, as in
the case of express warranties, impose any positive
duties under this implied warranty such as the duties
of service or repair, replacement or reimbursement.
Thus, we do not think that the treble damages remedy
established in Section 1794, quoted above, applies to
such implied warranty liability since the act does not,
in this respect, contain any provisions which may be
willfully violated. '

However, as discussed above, the Commercial
Code does provide for the recovery of damages for breach
of warranty, As we concluded with respect to express
warranty liability, a retail seller could, in a proper
case, be liable under the damages provisions of the
Compercial Code for actual damages relating to (1) the
consumer goods as well as (2) the installation work. Ve
think this conclusion is equally applicable to the implied
warranty of fitness liability imposed under the act on
retail sellers.

QUESTION NO. 9

Does the treble damages provision of Section 1794
of the Song-Beverly Consumer Warranty Act apply to manu-
facturers, distributors, and retail sellers?

OPINION AND ANALYSIS NO. 9

As discussed above in Opinion and Analysis No. 8,
Section 1794 of the act applies to willful violations of
the specific duties imposed under the Song-Beverly Consumer
Warranty Act.

The act imposes various duties on manufacturers,
distributors, and retail sellers. (See Analysis No. 1
for general discussion of these duties).

0060139
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We think that if a manufacturer, distributor
or retail seller willfully violates any of the variocus
duties imposed upon them under the act, the treble
damages provision of Section 1794 would be applicable.

QUESTION NO, 10

i 1s the liability of manufacturers, distributors,
and retail sellers under Section 1794 of the Song-Beverly
Consumer Warranty Act joint and several?

OPINION NO. 10

In our opinion, any liability of manufacturers,
distributors, and retail sellers under Section 1794 of
the Song-Beverly Consumer Warranty Act is several.

ANALYSIS NO. 10

The Song-Beverly Consumer Warranty Act, as
indicated above in Analysis Ne. 1, imposes various duties
on manufacturers, distributors, and retail sellers of
consumer goods. The duties are distinct and separate
as to the various parties taking part in a consumer goods
transaction. Nowhere in the act is there provision for
joint undertakings with respect to any of the duties
imposed upon manufacturers, distributors or retail sellers.

Accordingly, we think that any liability of a
manufacturer, distributor or retail seller under Section

1794 of the act would be several, and not joint and
several.

Very truly yours,

George H. Murphy
Legislative Counsel

a TR dhot

John T. Studebaker
Deputy Legislative Counsel

JTS : fmj
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GEORGE H. MURPHY

Sacramento, California
January 5, 1971

Consumer Goods Transactions - #18909

Dear Senator Cologne:

air-conditioning equipment.

in series.

the meanin
Civil Code

follows:

You have asked us several guestions relating
to the application of the Song«Beverly Consumer Warranty

Act* (Sze. 1790 et seq., Civ. C.) to sales of heating and
We shall answer these questions

QUESTION NO. 1

Is an installing dealer a manufacturer within
§ of subdivision (c¢) of Section 1791 of the

OPINION AND ANALYSIS NO. 1

‘ Section 1791 of thé Civil Code defines 'manu-
facturer," "distributor,”" and "retail seller" for the
purposes of the Song-Beverly Consumer Warranty Act as

%# This act was added by Chapter 1333, Statutes of 1970,
and generally applies to consumer goods sold on or
However, Sections T792 to 1793.1

after March 1, 1971.

of the Civil Code, inclusive, only apply to consumer
goods manufactured on or after March 1, 1971 (Sec. 2,

Ch. 1333, Stats. 1970).
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"(c) ‘'Manufacturer' means aany individual, l
‘ partnership, corporation, association, or other
© legal relationship which manufactures, assembles,
produces, or gathers consumer goods. 1

)

n(d) 'Distributor' means any individual,
partnership, corporation, association, or other
legal relationship which stands between the
manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer
goods. ‘

(v

"(e) 'Retail seller,' 'seller,' or
'retailer' means any individual, partnership,
corporation, association, or other legal rela-
tionship which engages in the business of
selling new goods to retail buyers." (BEmphasis
added.)

For these purposes "consumer goods" are defined
as follows:

O

O

"(a) 'Consumer goods' means any motor
vehicle, machine, appliance, or like product
that is used or bought for use primarily for
personal, family or household purposes,
(Sec. 1791, Civ. C.)

0

As we view these definitions, a manufacturer is
a person who manufactures, assembles, produces or gathers
motor vehicles, machines, appliances or like products that
are used or bought for use primarily for personal, family
or household purposes.

¢ -

In the absence of information about the nature
of an installing dealer's activities, we cannot categorically
state whether such a dealer would come within this definition
of'"manufacturer."™

Normally, in view of the preceding, we would
think that a dealer who purchases for resale heating or air
conditioning equipment having the characteristics of consumer
goods and who, as part of a sale to the consumer, delivers
such equipment which he purchased for resale to his customer's
home and there installs it, would come within the definition
of “retail seller" rather than "manufacturer,"

ed by the CA 4th District Court of Appeal Division 2.
el

=)

An installing dealer of a machine, apeliance or
like product would, however, be a "manufacturer" of a
product which he in fact manufactured, produced, assembled
or gathered.
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QUESTION NO, 2

Assuming an installing dealer comes within the
definition of a manufacturer under subdivision (c) of
Section 1791 of the Civil Code, would his liability and
responsibility under the Song-Beverly Consumer Warranty
Act be in lieu of the liability of a person hereinafter
referred to as equipment supplier)who supplies equipment
to the installing dealer which is incorporated into in-
stalled consumer goods manufactured by the installing

dealer?
OPINION NO. 2

In our opinion, should an installing dealexr come
within the definition of a manufacturer under subdivision (c)
of Secticn 1791 of the Civil Code, his liability and respon-
sibility under the Song-Beverly Consumer Warranty Act would
not be in lieu of an equipment supplier's liability, since
the act would not apply to the equipment supplier.

ANALYSTS NO. 2

Assuming an installing dealer would come within
the dafinition of a manufacturer, such dealer would neces-
sarily manufacture, assemble, produce, or gather the con-
sumer goods he sells (subd. (¢) Sec. 1791, Civ. C.). He
would in some manner incorporate into the equipment or
machinery he sells as consumer goods those goods he buys
from the equipment supplier. Thus, the googs received
from the equipment supplier would to some extent lose
their identity in the process.

Furthermore, the dealer-manufacturer would be
using the goods received from the supplier not for personal,
family or household purposes, but for his own commercial
purposes. Such goods would not, therefore, be "consumer
goods' within the definition stated above.

Since the equipment supplier would only be provid-
ing components which are not consumer goods, but which become
part of the consumer goods to be marketed by a manufacturer,
we do not think any liability would arise under the act as
to the supplier.

Accordingly, we do not think that the dealer-
manufacturer's liability and responsibility under the Song-
Beverly Consumer Warranty Act would be in lieu of an equip-
ment supplier's liability, since the act would not apply to
the equipment supplier under these circumstances.
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QUESTION NO. 3

What is the duration of implied warranties
arising under the Song-Beverly Consumer Warranty Act
with respect to new consumer goods purchased and re-
tained by the buyer?

OPINION AND ANALYSIS NO. 3

The Song-Beverly Consumer Warranty Act is
silent as to duration of the implied warranties of
merchantability and fitness which arise under the
act with respect to new consumer goods purchased and
retained by the buyer. Thus, we must look elsewhere
for rules in this connection that may be applicable to
such warranties.

Statutory periods of limitation of actions
applicable to implied warranty actions were recently
discussed in Howe v. Pioneer Mfg. Co. (1968), 262 cCal.
App. 2d 330, at p. 339, as follows:

"Preliminarily, it should be noted
that the one~vear limitation of subdivi-
sion 3 of section 340 of the Code of Civil
Procedure is applicable to the claims for
damages for personal injuries whether
predicated on negligence or breach of an
express or an implied warranty, In Mack
v. Hugh W. Comstock Associates, Inc. (1964)
225 Cal. App. 2d 583 [ 37 Cal. ﬁbtr. 466],
the court stated: 'The complaint alleged
breaches of both express and implied
warranties and consequential damages to
person and property. Code of Civil Procedure
section 337, subdivision 1, would cover the
express warranties and provides a four-year
statute of limitations. Code of Civil
Procedure section 339, subdivision 1, would
cover the implied warranties and provides
a two-year statute. (Riesen v. Leeder, 193
Cal. App. 24 580 [14 Cal. Rptr. %69].) How-
ever, we believe that where the damages to
person or property, in addition to the
warranted product, result from a breach of
‘warranty, the more specific sections of Code

000144
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of Civil Procedure sections 340 and 338%
relating to the tortious injury or damage
to person or property determine the statu-
tory period... ."

Depending, therefore, on the type of damages
involved, the period after accrual of the course of
action for a breach of implied warranty during which
an action must be brought may be one, two, or three
years.

The time when & cause of action based on an
implied warranty theory accrues may depend on the type
of damages sought. With respect to the time of the
accrual of a cause of action for damages to the warranted
goods, it has been said:

" .. The general rule is that this date
is the time of the sale from which the warranty
is implied. This rule has been criticized,
since under it the statute may run before the
buyer knows of the breach of warranty. The
rule is particularly severe when applied to a
riddleman or retailer, who purchases only for
resale and thus is not himself likely to dis-
cover defects which appear only upon use. The
amelioration generally suggested is that the
statute should begin to run when the purchaser
di;covers, or reasonably should discover, the
defect. ‘

"California has long indicated a2 tendency
to achieve this equitable result by construing
the warranty, where possible, as prospective,
thus deferring the commencement of the statutory
period until the warranted future event fails to
materialize, i.e., the date of discovery of the
defect. The like rule has recently been applied
to the implied warranty running in favor of one
in a situation comparable to that of a middleman.,"
(Rissen v. Leeder (1961), 193 Cal. App. 2d 580,
at . :

The rule quoted above, construing a warranty as
prospective, has been applied in motor vehicle cases (Wyatt
v, Cadillac Motor Car Division (1956), 145 Cal. App. 2d 423,
at 320).

ed by the CA 4th District Court of Appeél Division 2.
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The time of acerual with respect to damages
for personal injuries was discussed in Howe v. Pioneer

Mfg. Co., supra, at page 340:

"Generally, the right to bring and prose-
cute an action arises immediately upon the
commission of the wrong claimed, and the
statute of limitations runs from that time;
thus, a cause of action in tort arises when
the wrongful act is committed, not at the
time of discovery of the act. Where per-
sonal injury is claimed as the proximate
result of a defective product or defective
condition created by the defendant, the
cause of action does not acerue until the
date of injury, and computation of the one-
year period of limitations commences at that
time. :

)]

)

M

"It is the general rule that the applicable
statute of limitations begins to run even
though the plaintiff is ignorant of his cause
of action or of the identity of the wrongdoer."

@]

' However, in Warrington v, Charles Pfizer & Co.
(1969), 274 Cal. App. 2d 564, at 567, the court said:

"Alnalysis of some of the cases show
that if the unawareness of the injury is induced
by fraud, or there is some valid excuse for the
ignorance, or there is a lack of actual and
perceptible trauma (thus in Rubino, cited for
the strict rule--the fact was plaintiff ate
canned peas and became violently i1l almost
immediately thereafter--immediate illness
after food poisoning is perceptible trauma)-=-
or in the case of insidious and creeping
disease the strict rule will not be applied.
There is, too, a line of cases holding that
when no perceptible trauma is involved, and
there is a silent and insidious onset of the
injury or its effects, the cause accrues only
when there is knowledge or means of knowledge
which should alert the injured.

O

O

ed by the CA 4th District Court of Appeal Division 2.
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"In addition, there appears to be a definite
trend toward the discovery rule and away from the
strict rule in respect of the time for the accrual
of the cause of action for personal injuries."
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Finally, with respect to damages to property other

than the warranted property, a court of appeals in Avner v.
Longridge Estates (1969), 272 Cal. App. 2d 607, stated at

"As a general rule a cause of action arises
when the wrongful act was committed and not at the
time of the discovery; the statute commences to run
even though a plaintiff is ignorant that he has a
cause of action. To avoid the harsh and unjust effects
of this rule, the courts have made exceptions, the per-
tinent exception being in '[alctions based on progres-
sively developing or continuing wrongs where nature,
extent or permanence of the harm are difficult to
discover.' Further, the rule is that a new and
separate cause of action arises with each new sub-
sidence, with any applicable limitations statute
running separately for each new separate subsidence.

% % %

"Oni: when the consequential damage is sufficiently

appreciable to a reasonable man may we hold an owner to
a duty of expeditiously pursuing his remedies."

QUESTION NO. &

Can a manufacturer, subject to the express warranty

OPINION AND ANALYSIS NO. &4

Sections 1793.2 and 1793.3 of the Civil Code provide:

11793.2. (a) Every manufacturer of consumer
goods which are sold in this state and for which
there exists an express warranty: (1) shall maintain
or cause to be maintained in this state sufficient
service and repair facilities to carry out the terms
of such warranties, or (2) shall be subject to the
provisions of Section 1793.5. _

"(b) Where such service and repair facilities
are maintained in this state and service or repair
of the goods is necessary because they do not comply
with the applicable warranties, service and repair
shall be commenced within a reasonable time follow-
ing receipt of the goods gﬁ the manufacturer
or its representative in this state. Unless the

MJN/164

~Beverly Consumer Warranty Act, refuse
or service or repair defective consumer

goods if the buyer does not physically returm the goods to the
facility or to a retail seller when no
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buyer agrees in writing to the contrary, the goods
must be returned, at the manufacturer's expense,
in merchantable condition within 30 days. Delay
caused by conditions beyond the control of the
manufacturer or his representatives shall serve

to extend this 30-day requirement. Where such
delay arises, delivery of merchantable goods shall
be made as soon as possible following termination
of the condition giving rise to the delay.

"(c) Should the manufacturer be unable to
make such return of merchantable goods, he shall
either replace the goods or reimburse the buyer
in an amount equal to the purchase price paid by
the buyer, less that amount directly attributable
to use by the buyer prior to discovery of the
defect.” (Emphasis added.)

"1793.3. If the manufacturer making express
warranties does mot provide service and repair
facilities within this state pursuant to sub-
division (a) of Section 1793.2, the buyer may
follow the course of action prescribed in a2ither
subdivision (a) or (b), below, as follows:

"(a) Return the defective consumer goods
to the retail seller thereof for replacement,
or for service or repair in accordance with
the terms and conditions of the express
warranty. Such replacement, service, or repair
shall be at the option of the retail seller.
I1f the retail scller is unable to replace the
defective article with merchantable goods or
is unable to effect the service or repair of
the goods in accordance with the terms and
conditions of the warranty, the retail seller
shall reimburse the buyer in an amount equal
to the purchase price paid by the buyer, less
that amount directly attributable to use by
the buyer prior to discovery of the defect.

"(b) Return the defective article to any
retail selle¥, within this state, of like
goods of the same manufacturer for replacement,
or for service or repair in accordance with
the terms and conditions of the express warranty.
Such replacement, service, or repair shall be
at the option of the retail seller." (Emphasis
added.)
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Whether or not the manufacturer makes sufficient
service and repair facilities available, both Sections
N 1793.2 and 1793.3 require that the manufacturer or retail
seller, as the case may be, receive the defective goods
from the buyer. Thus, we think that, as a general rule,
- the buyer must return the defective goods as a condition
to receiving the relief provided by the act.*

However, the act does not preclude a manufacturer
B making suggestions as to alternate methods of affecting
service and repair (Sec. 1794.5, Civ. C.).

Finally, situations could arise in which it
would be impossible for the buyer to return the goods as,
for example,where the goods are destroyed without the
fault of the buyer, We think that in such situations relief
from the requirement of returming the goods could be afforded
by the courts under traditional contract rules (Sec. 3531,
¢iv. C.; 12 cal., Jur. 2d Contracts, Sec. 239),

.3
QUESTION NO. 5

> May a manufacturer subject to the provisions of
.the Song-Beverly Consumer Warranty Act relating to the
implied warranties of merchantability and fitness disclaim
1iability under such warranties where the goods have been
improperly or unlawfully installed or where the goods
_ installed are not capable of performing the heating or
R cooling functions contemplated because of the miscalcula-

tions of the installer?
OPINION AND ANALYSIS NO. 5
The terms "implied warranty of merchantability"

B and "implied warranty of fitness" are defined for the
purposes of the Song-Beverly Consumer Warranty Act as
follows:

"1791,1., As used in this chapter:

"(a) 'Implied warranty of merchantability'
or 'implied warranty that goods are merchantable’
means that the consumer goods meet each of the

following:

: "(1) Pass without objection in the trade
under the contract description.

*This condition, of course, would not necessarily apply
to other theories of relief which may be available to
the buyer under other provisions of law. .

' ' 0016@
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"(2) Are fit for the ordinary purposes~
for which such goods are used.

"(3) Are free from defects of materials
or workmanship.

"(4) Are adequately contained, packaged,
and labeled.

"(5) Conform to the promises or affirma-
tions of fact made on the container or label,

"(b) 'Implied warranty of fitness' means
that when the retailer, distributor, or manu-
facturer has reason to know any particular
purpose for which the consumer goods are re-
quired, and further, that the buyer is relying
on the skill and judgment of the seller to
select and furnish suitable goods, then there
is an implied warranty that the goods shall be
fit for such purpose."

No provision is made in the act for partial or
conditional disclaimers of liability under such warranties.
Rather, a manufacturer may elect to disclaim both types
of warranties by meeting various requirements (see Secs.
1792.3 and 1792,.4, Civ. C.).

Though a manufacturer may not condition liability
under implied warranties, a manufacturer would not be
liable in the following situations:

"1794.3. The provisions of this
chapter shall not apply to any defect in
consumer goods caused by the unauthorized
or unreasonable use of the goods fonllowing

sale." (Civ. C.).

: Thus, even though a manufacturer could not partially
disclaim liability under the implied warranty of merchant-

ability where goods have been improperly or unlawfully

instslled, no such liability arises where a defect is caused

by unreasonable use.

060150
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With respzct to a manufacturer's liability under
the implied warranty of fitness where an installer miscal-
culates the heating or cooling requirements for a sacis-
factory installation, Section 1792.2 of the Civil Code
provides:

"1792.2., Every sale or consignment
of consumer goods in this state made through
a retailer or distributor who has reason to
know at the time of sale or consignment that
the goods are required for a particular pur-
pose and that the buyer is relying on the
retailer's or distributor's skill or judgment
to select or furnish suitable goods, shail,
in lieu of the warranty of the manufacturer
under Section 1792,1, be accompanied by an
implied warranty that the goods are fit for
that purpose.”

We think that where heating or air conditioning
equipment performs according to.the specifications estab-
' lished by the manufacturer but is inadequate to do the job
o required by the buyer because the installer miscalculated
the buyer's needs, the buyer could look toc the installex
under the implied warranty of fitness provided for under
the act. ' :

QUESTION NO. 6

Does the Song-Beverly Consumer Warranty Act
apply to new as well as used goods?

OPINION NO. 6

~ ‘ In our opinion, the Song-Beverly Consumer Warranty
Act applies only to consumer goods sold as new goods.

ANALYSIS NO. 6
There is no express provision in the-Song-BeVerl
Consumer Warranty Act which states that the act applies only
to new goods or to used as well as new goods.
The Song-Beverly Consumer Warranty Act, generally,
provides various implied and express warranty rights to a

"buyer" of consumer goods (see Secs, 1792, 1792.1, 1792.2,
1793.2, 1793.3, and 1793.4, Civ. C.). The term "buyer"

[
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O

is defined as follows:

"1791. * * %

)

"(b) 'Buyer' or 'retail buyer' means
any individual who buys consumer goods from
a person engaged in the busines: of manu-

a

facturing, distributing, or selling such
sooas at retail. As used in this subdivision,
person'’ means any individual, partnership,

corporation, association, or other legal
entity which engages in any such business.

]

* % % " (Civ, C.; emphasis added.)

"Manufacturer," "distributor," and "retail seller"
" are defined for the purposes of this act as follows:

"1791. * % %k

O

"(c) 'Manufacturer' means any individual,
partnership, corporation, association, or other
legal relationship which manufactures, assembles,
produces, or gathers consumer goods.

O

"(d) 'Distributor' means any individual, .
partnership, corporation, association, or other
legal relationship which stands between the
manufacturer and the retail seller ia purchases,
consignments, or contracts for sale of consumer
goods. :

O

_ "(e) ’'Retail seller,' 'seller,' or ‘retailer!
means any individual, partnership, corporation,
assoclation, or other legal relationship which
engages in the business of selling new goods to
retail buyers." (Civ. C.; emphasis added.)

O

To "manufacture" goods is to modify or change
natural substances, so that they become articles of value
or use (Baltimore & 0.S.W.R. Co. v. Cavanaugh (1904), 71
N.E. 239, at 24I).  Thus, & new and different article must
emerge from manufacturing (Charles Marchand Co. v. Higgins
(1945), 36 F. Supp. 792, at 795).

O

If a "buyer" purchases consumer goods from a
"manufacturer," he is purchasing goods from one who has
created something new, and 1f a "buyer" purchases such

@]
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goods from a ''retail seller” he purchases from one engaged
in the business of selling new goods,

In view of these consideratioas, we think that the
intent of the Legislature in enacting the Song-Beverly Consumer
Warranty Act was to provide rights to a retail buyer of.
consumer goods sold as new.

QUESTION NO. 7

Does the Song-Beverly Consumer Warranty Act apply
to sales by a California manufacturer outside of this state
or to a sale by a California manufacturer within this state
where the goods are to be resold at retail outside the state?

OPINION NO. 7

In our opinion, the Song-Beverly Consumer Warranty
Act would not apply to sales by a California manufacturer out-
side of this state where the goods are sold at retail outside

the state nor to a sale by a California manufacturer within this

state where the goods are resold at retail outside the state.
ANALYSIS NO. 7

The implied warranty duties of a manufacturer apply
only to sales or consignments of consumer goods "in this state
by a manufacturer” (Seecs. 1792 and 1792,1, Civ. C.). Also,
express warranty duties of a manufacturer apply only to con=-

sumer goods ''which are sold in this state"” (Sec. 1793.2, Civ. C.

We think, then, that the Song-Beverly Consumer War-
ranty Act is intended to apply to those consumer gocds manufac-
tured in California or elsewhere which ultimately are sold to
a buyer in a retail sales transaction in this state (see Subd.

(b)l SeC- 1791, Civ. c' ).

Thus, in our opinion the act would not apply to a sale

of consumer goods by a California manufacturer outside of this

state where the goods are also sold at retall outside the state.

Likewise, we do not think the act is applicable
where goods are sold in this state for resale but are to be
resold at retail outside the state. ‘

QUESTION NO. 8

If a manufacturer is required to reimburse a buyer
under subdivision (c) of Section 1793,2 of the Civil Code,
does the purchase price, with reference to which such reim-
burscment is made, include value given for services such as

installation? :

1

060153
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OPINION NO. 8

In our opinion, the amount reimbursed pursuant
to subdivision (c) of Section 1793.2 of the Civil Code
is to be based only on the purchase price of the goods.

ANALYSIS NO. 8

Subdivision (c) cf Section 1793.2 of the Civil
Code relates only to consumer goods for which there is

an express warranty, and provides:

"(c) Should the manufacturer be unable
to make such return of merchantable goods, he
shall either replace the goods or reimburse
the buyer in an amount equal to the purchase
price paid by the buyer, less that amount
directly attributable to use by the buyer
prior to discovery of the defect.”

Reimbursement of the purchase price under this
provision is an alternative to replacing the defective
goods where a manufacturer cannot by service or repair
cure defects in goods which have been returned to the
manufacturer. These alternatives all relate to putting
the buyer in the position he would have enjoyed had the
goods been free of defect,

Thexre is nothing in the Song-Beverly Consumer
Warranty Act to indicate that a buyer under the act would
be reimbursed for anything but the purchase price of the
- consumer goods which were defective. ‘

Thus, in our opinion¥*, the amount reimbursed
pursuant to subdivision (c) of Section 1793.2 of the
Civil Code in the case of express warranties is to be
based only on the purchase price of the goods.

QUESTION NO. 9

What is to prevent a retail seller from receiving
compensation for express warranty work from both the buyer
and from the manufacturer under Sectiom 1793.5 of the Civil

Code?

% In reaching our conclusion we have not considered whether
the buyer would have a remedy unde» other provisions of

law for consequential damages such as the cost of installatio
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OPINION NO. 9

In our opinion, any requirement by a retail _
seller that a buyer pay to the seller any sum for warranty
work for which 2 manufacturer is liable to the seller
under ‘Section 1793.5 of the Civil Code would violate the
buyer's right to have such work performed at the manufac-
turer's expense and would subject the seller to an action
brought by the buyer for treble damages under Section
1794 of the Civil Code.

ANALYSIS NO, 9 _
Section 1793.5 of the Civil Code provides:

"1793.5. Every manufacturer making express
warranties who does not provide service and
repair facilities within this state pursuant
to subdivision (a) of Section 1793.2 shall be
liable as prescribed in this section to every
retail seller of such manufacturer's goods who
incurs obligations in giving effect to the
express warranties that accompany such manu-
facturer's consumer goods. The amount of such
liability shall be determined as follows:

"(a) 1In the event of replacement, in an
amount equal to the actual cost to the retail
seller of the replaced goods, plus a reasonable
handling charge.

"(b) 1In the event of service and repair,
in an amount equal to that which would be
received by the retall seller for like service

~ rendered to retail consumers who are not en-
titled to warranty protection, including actual
and reasonable costs of the service and repair,
plus a reasonable profit,

"(c¢) 1iIn the event of reimbursement under
subdivision (a) of Section 1793.3, in an amount
equal to that reimbursed to the buyer, plus a
reasonable handling charge."

00015
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It is clear from this section that warranty
work performed by a retail seller is ultimately at the
expense of the manufacturer, not the buyer. The retail
seller is to perform the work at his expense and then
look to the manufacturer for reimbursement and his right
to reimbursement is enforceable in a treble damages
action for willful violation of the manufacturer's duty
to reimburse the seller (Sec. 1794.1, Civ. C.).

In view of these provisions, we think that for
a retail seller to require compensation from a buyer for
performing warranty work abridges the buyer's rights
under the act to have warranty work performed at the
manufacturer's expense. This abridgement could, we think,
subject the retail seller to liability for damages, in-
cluding, in a proper case, liability under Section 179
of the Civil Code, which reads as follows:

"1794. Any buyer of consumer goods
injured by a willful violation of the pro-
vizjons of this chapter may bring an action
for the recovery of damages. Judgment may
be entered for three times the amount at
which the actual damages are assessed, plus
reasonable attorney fees."

Very truly yours,

George H. Murphy
Legislative Counsel

vy oo TS A S

John T. Studebaker
Deputy Legislative Counsel

JTS:mls
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CALIFORNIA LEGISLATURE

. AT SACRAMENTO
1971 REGULAR SESSION -~

SENATE FINAL HISTORY

SHOWING ACTION TAKEN IN THIS SESSION ON ALL SENATE BILLS,
CONSTITUTIONAL AMENDMENTS, CONCURRENT, JOINT
RESOLUTIONS AND SENATE RESOLUTIONS

CONVENED JANUARY 4, 1971
' ADJOURNED SINE DIE JANUARY 3, 1972

DAYS IN SESSION 199
CALENDAR DAYS i 365

Bill Signing Period Expires 12 Q’clock Midnight January 1, 1972
‘Laws Become Effective March 4, 1972
; Last Day for Filing Referendum March 3, 1972

LY. GOVERNOR ED REINECKE SENATOR JAMES R. MILLS
President of the Sencte ) President pro Tempors
Cempiled Under the Direction of

DARRYL R, WHITE
Secretary of the Senate

by
DAYID H. KNEALE
Mistory Clerk

o
o
Q.
—
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SENATE FINAL HISTORY 251

S.B. No. 742—Song.

An act to amend Sections 1791, 17911, 1792, 1792.1, 1792.2, 1792.4, 1792.5, 1793,
1793.1, 1793.2, 1793.3, 1793.35, 1793 4, 1793.5, 1794, 1794.2, 1794.3, and 17944 of,
and to add Sections 1790.4, 1793.35, 1795.1, and 1795.5 to, the Civil Code,
relating to consumer warranties,

Mar, 29-—Read first time.

Mar. 31—To Com. on JUD.

June B8—From committee with author's amendments. Read second time,
Amended. Re-referred to committee.

June 16—From committee: Do pass.

June 17—Read second time. To third readm%

June 21—Read third time. Passed. To Assembly.

June 22—In Assembly. Read first time. Held at desk.

June 23—To Com. on JUD.

Sept. 29-—From committee: Do pass as-amended.

Sept. 30—Read second time. Amended. To second reading.

Qct. }—Read second time. To third reading.

Oct. 7—Read third time. Passed, To Senate.

Oct.  7—In Senate. To unfinished business.

Nov. I-—Senate refuses to concur in Assembly amendments. To unfinished
business. Senate appoints Conference Committee: Senators Song,
Cologne, Collier.

Nov, 2—Assembly appoints Conference . Committee: Messrs. Beverly,
Warren, Fenton Senate adopts conference report.

Nov. 3—Assembl ts conference report. To enrollment

Nov. 9-=Enrolled. To (E;ovemor at 3 p.m.

Nov. 16—Approved by Governor. Chapter 1523. .

S.B. No. 743—Song.

Anact to amend Section 132a and 4553 of the Labor Code, relating to workmen's
compensation.
Mar. 29-—Read first time.

Mar, ‘31—To Com. on LR.
Jan. 3-—From committee without further action.

S.B. No. T44—Lagomarsino

An act to amend Sections 12021.5, 12028, and 12032 of, and to repeal Section
12033 of, the Penal Code, relal:mg to weapons.

Mar, 29-—Read first time.

Mar, 31—To Com. on JUD,

May 7—From committee: Amend, and re-refer to committee.
May 10—Read second time. Amended. Re-referred to committee.
May 12-—From committee: Do pass.

May 13-—Read second time. To third readm%

May 20-—Read third time. Passed. To Assembly.

May 21-In Assembly. Read first time. Held at desk.

May 24—To Com. on CRIMJ.

July 14—From committee with author’s amendments. Read second time.

Amended. Re-referred to committee.

Aug. 12—~From committee with author’s amendments. Read second time,

Amended. Re.referred to committee.
Sept. 22—From comrmittee: Do pass as amended.
Sept. 23-—Read second time. Amended. To second readmg }
Sept, 24—Read second time. To third reading.
Oct. 12~—Read third time. Passed. To Senate. )
Oct. 12—In Senate. To unfinished business.
Oct. 13~—Senate concurs in Assernbly amendment. To enrollment.
Oct. 19—Enrolled. To Governor at 2:X p.m.
Oct. 29-—Approved by Gevernor. Chapter 1271.
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SENATE BILL . .~ 0 77, o0

Introduced by Senator Bong .

March 29,1971 ™1 -

President of the Scnate
X,

REFERRED TO COMMITTER ON JUDICLARY

An act to amend Sections 1791, 1791.1, 1792, 1792.1, 1792.9,
1793, 1793.1, 1793.9, 1793.3, 1793.4, 1793.5, 1794, 1794.2,
1794.3, and 1794.4 of, and te add Sections 1790.4 and 1795.5
to, the Civil Code, relating to consumer warranties.

LEGISLATIVE COUNSEL'S DIGEST

é’_ ] SB 742, as introduced, Song (Jud.). Consumer warranties.
Speaker of the Assembly i3 g J  Amends, adds various secs., Civ.C.
E

Revises various provisions of Song-Beverly Consumer Warranty Act.
Operative on January 1, 1972, )
Vote—Majority ; Appropriation—No; Fiscal _Com:_nittee_hNo.

The people of the State of California do enact as follows:

S;‘-m‘mu 1. Section 17904 is added to the Civil Code, ta
read; -

1790.4. The remedies provided by this chapter are cum-
mulative and shail not be construed as restricting any remedy
that would otherwise be available to 2 party entitled to relief
under the provisiens of this chapter.

Sec. 2. Section 1791 of the Civil Code is amended to read:

178, As used in this chapter:

(a) “*Consumer goods'’ means any #ew mobilehome, motor
10 vehicle, machine, appliance, or like product, or part thereof
11 that is used or bought for use primarily for personal, family,
12 or household purposes. ‘Consumer goods’’ also means any
13 new good or product the retail sale of whick s accompanied
by an ezpress warranty to the retail buyer thereof and such
product is used or bought for use primarily for personal,
16 family, or household purposes.

17 (b) ““Buyer’’ or ‘‘retail buyer’’ means any individual who
18 buys consumer goods from a person engaged in the business
19 of manufacturing, distributing, or selling such goods at retail.
90 As used in this subdivision, ‘“person’’ means any individual, -
. 9] partnership, corporation, association, or-other legal entity
AU 99 which engages in any such business.

1]

,1971

Approved.
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{(e) ‘“Manufacturer’’ means any individual, partrership, cor-3
poration, assoeiation, or other legal relationship which manu-;
factures, assembles, or produces; e¥ gathers consumer geods.;

(d) ““Distributor’ ‘means any individual, parinership, cor:§
poration, sssociation, or other logal relatmnshlp ‘which stands
between the manufacturer and the retail seller in purchases, % §:
consignments, or contracts for sale of consumer goods, 3 2

(e) ““Retail selter,”’ ““seller,”” or ‘‘retailer’’ means any md1'
vidual, partnership, eorporation, association, or other legal re-
lationship which engages in the business of selling wew goods
to retail buyers.

Sé:c 3. Bection 17911 of the Civil Code is amended to
Yea

1791.1. As used in this chapter:

“(a) “Implied warranty of, merchantability’’ or lmplledi
warranty that goods are merchantable’’ ‘means that the cong
sumer goods meet each of the following: ==

(1) Pass without ObJeBthl:l in the trade under the contract} 7
deseription.

(2) Are fit for the ordinary purposes for which such goodsi
are used. 5
£3) Ave free from defeets of matesials ov worlcmanship-

43
{ 3) Are adequately contained, pickaged and labeled.

(4) Conform to the promises or affirmations of fact madeg
on the container or label. 1

(b) ““‘Implied warranty of ﬁtness means that when thq}, 3
retailer, distributor, or manufacturer has reason to know anyyi
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-g
ment of the seller to seleet and furnish suitable goods, theng f
there is an implied warranty that the goods shall be fit fory
such purpose.

(¢) The duration of the implicd warraniy of merchantabili
and where present the implied warranty of fitness shall in
event be in excess of one year following the sale of new cor
sumer goods to a refail buyer. F

(d) Any buyer of consumer goods infured by a breach of th
implied warranty of merchaniability and where applicable by
a breach of the implied warranty of fitness may bring an act
for the recovery of damages pursuant fo the provisions
Chapter 7 (commencing with Section 2701) of Division 2
the Commercial Code, and, in such action, the provisions
subdivision (b) of Section 1794 of this chapter shall apply. 3

Sec. 4. Section 1792 of the Civil Code is amended to read;

1792, Unless disclaimed in the manner preseribed by thi
chapter, every sale or consignment for sale of consumer good
that are sold at retail in this state by e menuiaeturer shall
accompanied by en the manufdciurer’s implied warranty
the gooeds are merchantable.

il
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Seo. 5. Section 1'7921 of the’ Gml Code is amended to
read:

©17921. Every sale or consignment for sale of consumer

goods that-are sold at refail in this state by a manufacturer.

who has reason to know at the time of the refail sale er eon

signment that the goods are required for a pa.mcular purpose -
and that the buyer is relying on the manufacturer’s skill or -

judgment to select or furnish suitablé goods shall be aceom-
panied by such manufacturer’s ag implied warranty of fitness.

Sec. 6. Section 17922 of the le Code is amended to -

read:

1792.2. Every sale or- consignment “for sale of consumer
goods that are sold af retail in this state made threugh by a
retailer or distributor who has reason to know at the time of
the retail sale o= eonsigement that the goeds are required for

a particular purpose, and that the buyer is relying on the re-

tailer’s or distributor’s skill or judgment to select or furnish
suitable goods ; shall ; in Heu of the warranty of the monufae-

tarer under Seetion 17021 be accompanied by am such re-.

teiler’s or distributor’s implied warrant that the goods are fit
for that purpose.

Sec. 7. Section 1793 of the Civil Code is amended to read:

1798, Nothing in this chapter shall affect the right of the
manufaeturer, distributor, or retailer to make express war-
ranties with respect to consumer goods. However, a manufae-
turer, distributer, or retailer ; making ezpress warranties may
not; by sueh express warranties; limit the applieation of o»,

modify , or disclaim the implied warranties guaranteed by

this chapter to the sale of consumer goods.

Sec. 8. Section 1793.1 of the Civil Code is amended to °
read: :
1793.1. (e} Every manufacturer, distributor, or retailer-

making express warranties with respect to consumer goods,

shall fully set forth such warranties in readily understood
language and clearly 1dent1fy the party making such express
warranties,

(b ) Every manufacturer, distributor, or retailer making
express warranties and who elects to maintein service and
repair facilities within this state pursuant to the provisions of
this chapter shall :

(1) At the time of sale, provide the buyer with the name
and address of each such service and repair facility w:thm
this state; or

(2) Al the time of sale, provide the buyer with the name and
address and telephone number of the service and repair facility
central directory within this state. It shall be the duly of the
ceniral directory to pramde, upon mquzry, the name and ad-
dress of the authorized service and repair facility nearest the
buyer; or

(3) Provide the retail seller of such manufacturer’s con-
sumer goods with o current listing of that manufacturer’s

authorized service and repair facilities within the stale. It
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_skall be the duty of every retail seller provided with such’
" Uisting to provide, on inquiry, .the name, address, and tel
: phone number of the authorized service-and repair facilify
_ nearest the buyer. ) ' e -

. in this state and service or rep

—_—

SEc. 9. Section 1793.2 of the Civil Code is amended
read: < .

1793.2. . (a) Every manufacturer of consumer goods which
are sold in this state and for which there existe the manuf
turer has made an express warranty shall : .

(1) shall maintein Meinfain or cause to be maintained
this state sufficient service and repair facilities to carry out
the terms of such warranties; ; or . ;

(2) shall be Be subject to the provisions of Section 1793.5,

(b) Where such service and ripair facilities are maintained

ir of the goods is necessary
beezuse they do not eemply conform with the applicable ez-
press warranties, service and repair shall be commeneed within
a reasonable time following receipt of the zeeds by the manu-
facturer or its representative in this state. Costs df irans-
porting nonconforming goods, for purposes of service or re-
pair, shall be at the manufacturer’s expense, Unless the buyer
agrees in writing to the contrary, the goods must be returned;
af the manufoetaper's expense; i condition se
iced or repaired so as te conform to the applicable warraniie
within 30 days. Delay caused by conditions beyond the con-
tro! of the manufacturer or his representatives shall serve to g
extend this 30-day requirement. Where such delay arises, de-
Bvery: of merehantable conforming .goods shall he made tend-
ered. as soon as possible following termination of the condition
giving rise to the delay.

(¢) Should the manufacturer or ils represeniative in this
state be unable to male sueh returs of mel servic
or repair the goods to conform to the applicable express war
rantics | he the manufacturer shail either replace the zoods or:
reimburse the buyer in an amount equal to the purchase pricesg
paid by the buyer, less that amount directly attributable t
use by the buyer prior to fhe discovery of the defeet noncon
formity .

Sec. 10, Section 1793.3 of the Civil Code is amended toj
read: . :
1793.3. If the manufacturer meking of consumer, goods
sold in this state for which the manufacturer has. made and
express warranties warranty does not provide service and Te:
pair facilities within this state pursuant to subdivision (a) o
Section 1793.2, the buyer of suck manufacturer’s nonconform:
ing goods may follow the course of action preseribed in either:
subdivision (2) or (b), below, as follows:

{a) Return the defeetive nonconforming consumer goods
the retail seller thereof for replacement, or for service or
pair in accordance with the terms and conditions of the e )
press warranty. Such replacement, service, or repair shall DG
at the option of the retail seller. If the retail seller is unab

000 -1 O U QDD

_“actual cost to the retail seller of the replaced’ goods, and cost.

5 8B T42
to replace the defeetive artiele with merchantable nonconform-
ing goods or. is unable to effeet the service or repair ef the
goods in aeeordanee with the ferms end conditions of the war

-sputy so as to effect conformity with applicable express war-

ranties, the such retail seller shall reimburse the buyer ir an
amount equal to the purchase-price paid by the buyer, less
that amount directly attributable to use by the buyer prior to
discovery of the defeet nonconformity .

{b) Return the.defeetive artiele nonconforming consumer
good to any retail seller, within this state, of like goods of the
same manufacturer for replacement, or for service or repair
in aeeordanes with the terms and eonditions of the expres
werranty . Sueh replacement Replacement , service, or repair
shall he at the option of the retail seller.

- (¢) In the event @ buyer iz unable to return nonconforming
goods due lo reasons of size and weight, or method of attach-
ment, or method of installation, written notice of nonconform-
ity to the retailer shall constitute return of the goods for the ~
purposcs of subdivisions (a) and (b). :

Sec. 11. Section 1793.4 of the Civil Code is amended to
read: :

1793.4. 'Where an option is exercised in favor of service and
repair under Section 1793.3, such service and repair must be
commenced within a reasonable time, and, unless the buyer
agrees in writing to the contrary, he goods must be returned
in merehantuble condition conforming to the applicable cxpress
warranties shall be tendered within 30 days. Delay caused by
conditions beyond the control of the retail seller or his repre-
gentatives representative shall serve to extend this 30-day re-
quirement, Where such a delay arises, delivery: of merehantable
conforming goods shall be made tendered as soon as possible
following termination of the condition giving rise to the delay.

Sec. 12. Seetion 1793.5 of the Civil Code is amended to
Tead: .

1793.5. Every manufacturer making express warranties
who does not provide service and repair facilities within this
state pursuant to subdivision (a) of Section 1793.2 shall be
liable as preseribed in this section: to every retail seller of such
marufacturer’s goods who inecurs obligations in giving effect
to the express warranties that aceompany such manufacturer’s
consumer goods. The amount of such liability shall be deter-
mined as follows:

(a) In the event of replacement, in an amount equal to the

of transporting the goods, if such costs are incurred plus a
reasonable handling charge. ]

(b) Tn the event of service and repair, in an amount equal
to that which would be received by the retail seller for like
service rendered to retail consumers who are not entitled to
warranty protection, including actual and reasonable costs of
the service and repair and the cost of irensporting the goads,
if such costs are tncurred, plus a reasonable profit.

o
S
S
0

MJN/178

District Court of Appeal Division 2.




LTI

570 gryras e

g

A o e

i
£
:

e P

0

291000

8B 742

)

5 GO =1 O O i 03 DI

(¢) In the event of reimbursement under subdivision
of Section 1793.3, in an amount equal to that reimburse
the buyer, plus a Teasonable handling’ charge :

Sec, 13, Section 1794 of the Civil Code is amended to rea

1794. Any buyer of consumer goods injured by a2 will
violation of the provisions of this chapter may bring an acti
for the recovery of damages: Judgment may bé entered
three times the emeunt at which the aebusl dowmages
agsessed; plun zeasonable atterney feesr, and ;

(a) judgment may be entered for three times the amo
at which the actual damages are assessed, and

(b) reasonable attorney fees may be awarded. .

SEc. 14. Section 1794.2 of the Civil Code is amended
read: :

17942, @heéﬂp}eé&ma\g‘esﬁfeﬂmeﬂseﬁthﬂehaﬁer
Subdivision (a) of Section 1794 shall not apply to a cause
action commenced or maintained pursuant to Section 382
the Code of Civil Procedure or pursuant fo Section 1781
this code .

(b) Subdivision (a) of Section 1794 shall not apply to3
judgment based solely on o breach of implied warranty 9
;rinerchantability or, where present, the implied warranty

iness

S;c 15. Section 17943 of the Civil Code is amended
Tea

1794.3. The provisions of this chapter shall not apply :

(a) To any defect or nonconformity in consumer good
caused by the unauthorized or unreasonable use of the goodges
following sale : ; or f s

(b) To any defect or monconformily in comsumer googs
caused by the negligent installation of the goods by a persoign
other than the manufacturer or his representative authorizedgh
by him to install his goods. 4

Sec., 16. Section 1794.4 of the Civil Code is amended
read:

17944. Nothing in this chapter shall be construed to pr
vent the sale of a service contract to the buyer in addition
or in lieu of an express warranty if such contract fully angys:
conspicuously discloses in simple and readily understoo
language the terms and conditions of such contract . '

SEec. 17. Section 1793.5 is added to the Civil Code, to read

1795.5. Notwithstanding the provisions of subdivision (8
of Section 1791 defining consumer goods to mean “new}
goods if a distributor or retail seller of used consumer good
makes express warranties with respect to used goods that ai

sold in this state, the obligation of such distributor or rets
seller shall be the same as that imposed on the manufact
under this chapter, except:

(a) It shall be the obligation of the distributor or re
seller making express warranties with respect to used ed
sumer goods (and not the original manufacturer, distribu
or retail seller making express “warranties with respect to BIK

€0 00 =1 G0 CN > €O bO b

SB T42

N,

goods when ne1;v) to ma:ﬂtmn or cause to be maintained, suffi- -
cient service and repair fucilities within this state to carry out

the terms of such express warranties, . -

(b) The provisions of Seetion 1793.5 shall not apply to the'

sale of used consumer goods sold in this state.

(e} The duration of the implied warranty of merchant-
ability and where present the implied warranty of fitness with
respect to used consumer goods sold in this state, where the
sale is accompanied by an express warranty, shall in no event
be in excess of three months following the retail sale of such
used consumer goods.

Sec. 18, The provisions of this act shnll become operative
on J. anuary 1, 1972 and shall apply to sales of consumer goods
oceurring on and after January 1, 1972, provided such con-
sumer goods are manufactured on or after March 1, 1971,
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SENATE COMMITTEE ON JUDICIARY

BACKGROUND INFORMATION

SB 742

1. Source

{a) what group, organization, governmental agency, or other
person, if any, requested the introduction of the bill?

THE PropLe OF CALIFopw,p

{b) which groups, organizations, or governmental agencies
have contacted you in support of, or in opposition to,
your bili? .

> THE SPcECipL | NTONRESTS

(¢} If a similar bill has been introduced at a previous
session of the Legislature, what was its number and
the year of its introduction?

2. Purpose

what problem or deficiency under existing law does the bill
seek to remedy?

[N TvsTICcéE

if you have any further background information or material relating
to the bill, please enclose a copy of it or state where the infor-
mation or material is available.

Scav Mo CarTiy

PLEASE COMPLETE THIS FORM AND RETURN IT TO THE SENATE COMMITTEE ON
JUDICIARY, ROOM 2183, AS SOON AS POSSIBLE. 1IN ANY CASE, PLEASE
RETURN IT NOT LATER THAN 10 DAYS BEFORE THE SCHEDULED HEARING OF

- THE BILL.
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To: AHS
Frorw: RT

RE: SB 742, amending Song-Beverly Act.

Some 90% of this bill consists merely of rewording current
provisions of the Act to increase ~larity. Examples: the bill
adds provisions to specifically include goods that become fixtures
and to exclude suits for breach of an implied warranty from the
triple damage section. We believe the Act said this anyway. but
now it is in black and white. |

The following, however, are changes in substance:

1) The Act presently could be interpreted as applying to

used as well as new goods. SB 742 limits the coverage to new goods,

but adds a section requiring those who issue new express warranties
on used goods to provide service on their warranties under the terms
of this Act. (Sec. 1795.5).

2) SB 742 makes the definition of "implied warranty" in the
Act conform with that in the U.C.C. by deleting the phrase: "are
free from defects of materials or workmanship." While the duration
of an implied warranty under the U.C.C. is "a reasonable time",
SB 742 sets a 1 year maximum for purpcses of the Act, thus permit-
ting warrantors to cost their implied warranty liability. (Sec..
1791.1) .

3) Thé Act gives the warrantor the option of maintaining ser—.
vice and repair facilities in the state. If the warrantor selects
this option, SB 742 would require him to inform his customers of

the names and addresses of these facilities. (Sec. 1793.1(b)).
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4) Under the Act consumer gocds are narrowly defined as "“any
motor vehicle, machine, appliance, or like product that is used or
bought for use primarily for personal, family, or household pur-

poses.” This has given rise to many difficult gquestions on cover-

age:
Are campers covered? Yes, we chink so.
How about sailboats? Your guess is as good as mine.
Are automobile tires covered? No, but we cvertainly think they
should be..

SB 742 solves most of those problemé by expanding the defini-
tion of consumer goods to include "any new good or product the re-
tail sale of which is accompanied by an express warranty to the re-
tail buyer." Thus, if SB 742 passes, the test of coverage in most
cases will simply be whether the consumef received an exrress war-—

ranty when he bought the product.

TR
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DEWITT M. MANMING
CAMIRON B. AthLD (imib iB5G)
A, GETZ

WALTER K. ; JUDER, JR,
GEORGE E.LEAVER

KENNETH J. MURPHY, JR.

JOEL A. GOLDMAN

JOSERH £, BERBERICH

o

GETZ. AIKENS & MANNING
ATTORNEYS AT LAW

TA2E wrLEnIfE ®iun

LOS ANGELES, CALIFORNIA 30042

April 6, 1971

TELERHONE
B8E53-4323

Mr. Richerd C. Thomson,
Administrative Assistact +o
Senator Alfred H. Song
Stete Capitel

Sacramento, California 9581k

Ra: SB 272
Dear Mr. Thomson:

In accordence with our discusslon, I enclose herewith a copy of
the Chevrolet OK Used Vehicle Warranty and the Ford Desler A-1
Used Car Guarantee. I believe that you would gqurlify these as
"service contracts" rather than "warranties"., However, you will
cbserve that the word "warranty' is used, and as I told you,
both Chevrolet and Ford dealers bave a considerable investment
via national advertising and locel mdvertising, eas well as long
use in these warranties.

Again, I urge on behalf of the dealers, the complete exclusion
of used vehicles from the implied werranty provisions of the
above statute.

Thank you &gain i‘or'your courteous attention and response to our
discussion. )

Sincerely yours,

- LY
M W
DeWITT M. MANNING of .

GETZ, ATKENS & MANNING

M= v}
Enclosures

ce: Mr, James A. Gorméan
cc: Mr. Donley Brady

ec: Mr, Stephen Snow

cec: Kent H. Redwine, Esq.
¢cc: Mr, Richard E. Arnold
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SONG-BEVERLY CONSUMER WARRANTY ACT

FROPOSALS OF

NWORTHERN CALIFORNIA MOTOR CAR DEALERS ASSOCIATION, INC.,
POR_AMENDMENTS

Northern California Motor Car Dealers
Association, Inc., a voluntary non~profit association
of approximately 900 enfranchised new car dealers,
proposes the following amendments to the Song-Beverly
Consumer Warranty Act (Title 1.7, Part 4, Division 3,
Civil Code Sections 1790=1795):

-1- 000167
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The Association is concerned that
Section 1791 (a) apparently defines consumer goods
to include used, as well as new goods, and, while
Section 1791 (e) defines “retailer" as one engaged in
the business of selling new goods, it appears that
these provisions would subject such a retailer to the
responsibilities of the Act when he sold used goods.
Thus, the Act appears to be discriminatory in that it
would not control the activities of persons engaged
solely in the sale of used goods.

"

O

Since the overall cbjective of the Act appears
to be to regularize the responsibilities of manufacturers,
distributors, and retailers with regard to their express
warranties as to goods, it is submitted that this Act
should not concern itself with used ur reconditioned
merchandise. _

'

We, therefore, propose that Section 1791 (a)
e amended to read as follows:

1791, (a) “Consumer goods® meani any

Oy

new motor vehicle, machine, appliance, or
like product that is used or bought for use
primarily for personal, family, or house-

hold purposes.

]

@

)
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If it be thought desirable that the Act
shall apply to used goods, then it is submitted that
the present reading of Section 1791.1 (a} (3) imposes
excessive and dangerous burdens upon a retailer.

The reason that a consumer can purchase a
three-year-old or a five-year-old automobile at a
reduced price is because its value has declined by use,
and it is more likely to contain defects of materials,
accumulated from the passage of time, and the reason-
able expectations of a consumer should not be that '
such an article would be free from defects of matevials
or workmanship at the time of such late re-sale,

Therefore, we propose that, if the Act con-

tinues to regulate sales of used goods, this section
should be amended as follows:

1191.1.(a)(3) In the case of new goods,

that the same are free from defects of

materials or workmanship.
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A technical problem, which could prove to be-
rather grievous to automobile dealers, arises from
the placement, in Section 1791.2, as an express war~
ranty, of the requirement that goods sold by sample
or model shall conform to such sample or model.

We recognize that the draftsmen oZf the Act
drew upon the provisions of Sections 2313, 2314, and
2315 of the Commercial Code, in defining express and
implied warranties, but, by reason of other provisions
of the Act, the consequences to an automobile dealer
in a sale by sample or mode]l may have been unforeseen.
It is our understanding that the implied warranties,
other than fitness for a particular purpose, are imposed,
in a sale of new goods, only upon the manufacturer, and
not upon a retail seller (see Section 1792, 1792.1, and
1792.2) . However, a retailer can make express warranties
and is required to make them in writing (Section 1793.1).

In a sale by gz2muple or model, the necessity
explicitly to state the express warranty compelled by
Section 1791.2 (a) (2) is not reguliarly observed.

A large number of new motor vehicles are sold
every year upon the basis of production orders of speci=
f:cally ecquipped vehicles. The customer enters the
dealer®s floor, examines a new sedan, and desires a
vehicle of the same body style, but equipped with
special components of his own designation, such as
axle ratio, motor size, transmission, etc., color com=-
binations, special equipment, such as stereo, radio,
air conditioning, etc. Based upon the customer's examina-
tion of the displayed vehicle, a vehicle is ordered to
be produced by the factory. We apprehend that it may
be contended that this is a sale by sample or model.

The result would be that the dealer, in ordering such

a vehicle, is involving himself in express warranties,
not otherwise defined, and which ought to be the re-
sponsibility of the manufacturer, rather than that of the

dealer.
Accordingly, we propose an amendment ags follows:

1791.1. (a){(6) In the event of any
eample or model, that the whole of the
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goods confornus to such sample or

model.
1791.2. (a)...{2) Stricken in its

entirety.
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The Act creates rights and responsibilities
between a manufacturer, distributor, or retailer and

the buyer of goods,

The Association is concerned that this bene~
ficial purpose may be utilized to impose unknown and
additional responsibilities toward third persons not
involved in the transaction itself, as, for example,
perscnal injury claimants.

Case law and other legislation adeguately
define and establish the rights of third persons, such
as personal injury claimants, against manufacturers,
distributors, and retailers of gocds, and we submit
that the intention of this Act is not to govern or
change such rights and obligations. For that reason,
we propose that the Act be amended by adding a section

as follows:
1791.1. (c) The implied warranties

s
defined in this section shall inure only 5"’

1
his personal representatives, heirs at law, ? f{oﬁ

to_the contractual benefit of the buyer,
and beneficiaries, and to no other person.
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If the Act continues to control sales of
used goods, it may be argued that a retail teller can
protect himself from the responsibility of implied
warranties in every instance by selling his goods on
an "as is® or "with all faults* basis.

It is the fact that it has been the practice
of many motor vehicle dealers to sell used vehicles
on an "as is™ basis, and this common practice has been
made palatable to the consumer by affording a limited
or qualified benefit, fregquently called a “"warranty"”,
whereunder, for a limited period of time, such as
thirty days, the seller agrees to share with the buyer
the cost of any necessary repair or replacement to
certain components of the vehicle. This type of agrea-
ment essentially amounts to the affording of a discount
under defined c¢ircumstances, which the buyer can enjoy,
even though the overall risk of the quality and per-
formance of the goods is on the buyer.

Such arrangements represent a substantial
benefit to a buyer, and yet, the Association apprehends
that the strong wording presently contained in Section
1792.4 (a) (1), (2)., and (3), is inconsistent with an
effort by a retailc - to afford such a benefit in the
face of an “as i~ ale. Both the seller and the buyer
are told, in o) fe.c, "whole hog or none".

' wé 7 "opose that a section be added, to read
as follows:

1792.6. Nothing in Section 1792.3,
1792.4, or 1792.5 shall affect the right

of a manufacturer, distributor, or retaijler

to afford to a buyer, on a sale of consumer

cods "as is™ or “with all fauits' a written
gec = ,

share the

cost of necessarvy re rts and labor

under cpnditions as to time and identity of

4
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such parts and labor and the percentaqge

of the cost thereof to be shared, which

0

shall be expressly defined in such written

agreement or guarantee in readily vwndere
stood lanquage, clearly identifxing the
party méking such limited agreement or
gquarantee.

)

)
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The Association is concerned with regard to
the construction to be placed upon words appearing in
Section 1793.3 (b). This covers the buyer's option to
tender a defective article to any seller of like goods
of the same manufacturer, other than the retailer who
sold the article to him. The last sentence of said

section reads: . Oo("‘
| *Such replacement, service, or repair ,( _‘\
shall be at the option of the retail &
sellex.” . f
It is unclear whether this provision gives QL

such retailer of like goods the option to refuse any
of the three choices or compels him to render to the
buyer one of the three choices,

It is submitted that this language requires

; clarification, but the Association has no specific
proposal to make to remove the ambiguity from the intent
of the legislature, without knowing the actual intent
of the Legislature,
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The Act makes no special provision for the
time within which actions may be brought for breach
of its provisions.

()]

We anticipate that actions under the treble
damage section of the Act (1794), could be brought
within three years, but it appears to the Afsociation
that the implied warranties prescribed by Section 1791.1
would become implied terms of the written agreement for
the sale of a vehicle, and, hence, would have a four-
year limitations period.

)

We submit that such an extended period of
time with respect to warranties which concern the state
of the goods at the time of sale, is excassive and will
give rise to difficult questions of proof of facts, if,
for example, three and one-half years after sale, a con-
tention be made that the article was initially defective.

(]

= Ther efore, we would propose that a more stringent
pericd of limitations be imposed to compel a consumer to
take his position with regard to such claims at a time
when the parties are reasonably able to prove or disprove
the facts. Accordingly, we propose that the statute be
apnended be adding a section to be numbered 1794.6, as
follows:

)]

1794.6. No action shall be maintained
by any retail buyer for the breach of any \J(\
implied warranty of merchantability under ’
the provisions of Sections 1732, 1792,1, orl
1792.2, unless the same shall be commenced

within one year from the date of sale of the
goods,

O

@]

O

O
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WALLACE O'CONMNELL
ROAERT G PeTAIDOL
FREDERIGK - WOELFLEN
EDwARD nwal .
GILBERT B. RIRWIN
ROBERT C.NATIRE

PARTRIDGE. OCONNELL & PARTRIDGE ROBERT G PARTRIOGE. BH
ATTORNEYS AT LAW 1903-1963

2400 SHELL BUILDING
100 BUSH STREET
SAN FRANCISCO, CALIFORNIA 94104
TeLgrrowe S Yinon 1480

April 14, 1971

The Honorable Alfred H. Song
california State Senate
State Capitol '
Sacramento, California 95814

Re: Amendments To Song-Beverly
Consumer Warranty Act
Req. 6550

My dear Senator Song:

This office represents Northern california
Motor Car Dealers Association, Inc., a voluntary, non-
profit association of dealers in new motor vehicles.

Previous commumications of the views of the
Association with regard to the impact of the Song-
Beverly Consumer Warranty Act in the field of new and
used motor vehiclez have played some part in the
formulaticn of the amendments which you have proposed
to the Act, and the proposed amendment referenced as
above does obviate many points of concern to the retail
automobile industry.

However, there are two or three points to
which we would ask you to direct your 2ttention:

Duration or Enforcement of

Imglxe Warranties

Proposed new Section 1791.1 (c) reads as
follows:

“{c) The duration of the implied
warranty of merchantability and where
present the implied warranty of fit-
nesg shall in no event be in excess of
one yvear following the sale of new
consumer goods to a retail buyer.*

Proposed new Section 1795.5 (r) reads as
fcllows:

0060177
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%he Honorable Alfred H. Song
California State Senate

Fage 2

April 14, 1971

"{c) The Aduration of the implied
warranty cf merchantability and where
present the implied warranty of fitness
with respect to used consumer goods sold
in this state, where the sale is ac-
companied by an express warranty, shall
in no event be in excess of three months
following the retail sale of such used
consumer goods,”

We consider it extremely desirable that there
be a limitation of time within which complaints with
respect to breaches of implied warranty may be asserted
against a manufacturer or a seller. However, we feel
that the two foregeoing amendments add a new dimension
to the law with regard to implied warranties. The Act
adopts, substantially verbatim, most of the implied
warranties recognized by Sections 2314 and 2315 of the
Commercial Code of the State of California.

It is our understanding of the law with regard
to implied warranties that these are applicable only to
the condition of the goods at the time of sale. wWe
recognize that a latent defect may appear onliy at a
later date, but it must tend to show that the defective
condition existed at the time of sale, and, according to
our understanding, the courts have never viewed implied
warranties as representing continuing obligations of
future duration.

One of the implied warranties is "that the
goods are fit for the ordinary purposes for which such
goods are used”., If we apply the proposed amendments
to this implied warranty, it would follow that, if,
for reasons not traceable to the condition of the goods
at time of sale, the article became unfit for use,
within a one-year period in the case of new goods, or
within a three-month periocd in the case of used goods
the warrantor could be held liable for this developing
condition.

We urge you, therefore, to consider revising
the cited sections, so that they will not refer to the
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‘*ne Honorable Alfred H, Song
California State Senate
Page 3

April 14, 1971

“duration of the implied warranty...”, stec., but, rather,
establish a period of limitation within which an action
must be brought for the assertion of any such claim.

¥e submit that, since such a warranty must be deemed to
refer to the condition of the goods at time of sale,
there is no disadvantage to the consumer in requiring him
to assert failures attributable to the condition of the
goods at time of sale in a seasonable faghion.

The expression of duration of the warranty
contained in the above-cited amendments does not, in
fact, prevent the claimant from bringing an action for
asserted breach of an implied warranty for a two- or
four-year period after the expiration of the duration,
and this seems to us to defeat your intent in propound-
ing these amendments.

Liability for Non-Performance of
Express Warranties
Section 1794, both in the original Act and
as amended, is unclear with respect to the identity of

the person who may be held responsible for the non-
performance of an express warranty.

In the case of certain kinds of consumer goods,
such as small or major household appliances, mznufacturers
not infregquently establish their own factory service out-
lets somewhere in the state. In the case of automobile
manufacturers, this is not done; rather, the manufacturer
compels all enfranchised dealers to agree to perform
warranty work. The customer is then transacting his
warranty business with an entity other than the manu-
facturer.

If the dealer is unable to repair or repilace
the defect. ie he subject to suit for treble damages
and attorneys fees by the customer? If the cause of
complaint is not capable of repair within thirty days
because of unavailability of parts, etc., to the indi-
vidual dealer for reasons which are not excusable on
the part of the manufacturer, is the repairing dealer
then to be subject to the extraordinary damage?
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Tz Bonorable Alfred R. Seng
¢california State Senate
Page 4

April 14, 1971

We raise these questions and submit that

Section 1794 should be clarified to establish the
responsibility for treble damages and attorneys fees
against the manufacturer, and not against the repairing
dealer, but that, if it be the intent to impose direct
respmsi‘b:.l:lty. under certain conditions, against the

iring dealer, those conditions should be spelled out

limited to circumstances where he, rather than the
manufacturer, is the source of fault. The only circum-
stances vhich we can foresee where dealer liability would
be justifiable, would be imcompetent performance or ine
excusable delay on his part, and we request that clari-
fication of the policy of the lLegislature in these .
regards should be essential to the proper execution of
responsibilities and the avoidance of the involvement
of dealers in treble damage suits, where the fault is
that of the manufacturer.

Warranties On Used Vehicle Sales

The amendments to the Act have removed used
goods from the general application of the Act, but re-
insert responsibilities on the sale of used goods, where
the dealer makes an express warranty of any kind.

We previously pointed out that, while it is
readily poss:.hle for vehicle dealers to sell all used
caxs on an "as is" basis and, thus, be free of responsi-
bility for implied warranties, of any kind, it has been
common practice to afford to the customer some limited
protection, and that this has been to the advantage of
the consumer. Most commonly, such protection has been
in the form of a limited “"guarantee”, affording to the
customer, for a thirty-day or similar period, a discount
or sharing of the cost of parts or services neceasary
to repair the vehicle.

These used car guarantees have proven useful
and advantageous, but the policy of the present Act and
the propossed amendments thereto appear to tell both
sellers and the buying public that they may not have
the advantage of this type of protection in an "as is"
sale. We urge again that ths Act is not in the best
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The Honorxable Alfred H., Song
california State Senate
Page 5

April 14, 1971

interest of consumers in this context. In informal
discussions with Mr. Thompson, of your staff, we
gathered that, in proposing these amendments, you felt
that customers would be confused or misled by the use
of such limited guarantees, and that the policy of the
state should be against their use in an "as is® sale.
However, it was suggested that there was nothing in-
consistent about a dealer electing to comply with the
provisions of Section 1794.4, which permits "the sale
of a service contract™ to a buyer. It seems to us that
the distinction is a purely semantical one, (except for
the apparent requirement that the *mervice contract® be
sold to the buyer). Is there any policy reason why the
service contract may not be furnished without separate
compensation, and, if this is so, is the customer any
more or less confused or misled by the semantical
distinction between the words "used car guarantee® and
“service contract™, as long as either of these fully
and conspicucusly disclose, in simple and readily under-
standable language, the terms and conditions?

We have commented on the use of the words "“dura-
tion of the implied warranty...” in Section 1795.5 (=),
but we have this additional comment: 3In the case of a
sale of used goods, if the dealer does give any waxranty
whatsoever, however limited, this extension of the implied
warranties compels him to guarantee that the vehicle is,
and will remain, fit for use for a period of three months,
and we submit that this compounds the problem of furnish-
ing the purchaser of an "as is* vehicle with any protection
by discount or sharing of repair costs on a percentage
basis, or for a period of time less than that compelled
by the implied warranty.

In substance, what we are saying is that, in
an effort to protect consumers, the aspects of the law
just discussed will force motor vehicle dealers to cut
customers adrift by arbitrarily selling every used
vehicle on a raw "as is" basis, without any assistance
in the event of ensuing defects, and this is not in the
interest of the consuming public.

We would invite your consideration of these
comments in the further formulation and refinement of
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The Honoravle Alfred H. Song
California State Senate
Page 6

April 14, 1971

the proposed amendments to the Song-Beverly Consumer
Warranty Act. .

Very t.rul{ yours,

z Zzzw%

rfb “ WALIACE O'CONNELL

%

000182

0019

dociment receiv

MJN/199

ed by the CA 4th District Court of Appeal Division 2.

@

]

O

)

@

O

)

O

@

O

O



April 16, 1971

Mr., Wallace O'Connell

Partridge O'Connell & Partridge
Attorneys at Law
" 2400 Shell Building

100 Buah Street

S$an Francisco, California 94104

Dear !r. O'Connell:

gznator Sorg has asked me to reply to vour letter regarding the
Song-Beverly Consumer Warranty 3Act.

You raise some very interesting points with respect to the Jdura-
tion of implied wars#anties. Perhaps the language we use in the
Act and in 5B 742 is not sufficiently clear.

Division 2.

We certainly agree with you that under the Uniform Commercial Cods
the defect, for the purposes of implied warranties, muet exist zat
. the time of sale. We intended to retain this concen® in our act,
and we would expect th&t a plaintiff would have to show the defect
to have existed at time of sale in order to prevalil under our Act.'5

d—
The periods of duration in Sections 1791.1 and 1795.5 are limita- 5
tions on the time in which a latent defect may surface and creste O
liability for the warrantor. After the expiration of these periodf)
the warrantor is no longer responsible for those defects existing 3
at time of sale under the terms of our Act. Thir is reififorced by—
Section 1794,3 which provides that the Act shali not apply to any §
defect caused by unauthorjizad or unreasonable use. o)
Should we abandon this approach for your asuggestion of a statute =
of limitations, we would, of course, have to greatly extend the
apecificd periods in order to achieve an eguitable result. I doubs(
that this would be welcomed by many manufacturers.

Appeal

(]
We will, however, continue to examine the sections to improve their
wording, and we will continue to welcome any suggestions you may >
have,

edb

recelv
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Mr, Wallace G'Connell -2~ April 16, 1971

wWe 45 not share your views that Section 1794 is unclear with respect
to liability, at least as far as the automobile industry is con-
cerned. Automobile dealers certainly qualify as manufacturers' ser-
vice facilities under the terms of Section 1793.2 (a) {(1). Thus,
for the purpose of the Act, the dealer is the agent of the manufac-
turer.

As a practical matter, were a consumer to sue undsr the Act, he would
certainly name both the dealer and the manufacturer. Allccation of
the blame between these two parties would, as before, have to he
settled between the twe of them.

our basic philosophy in proposing this Act was to limit the proces-
seas of our free enterprise system as little as possible. ‘We be-
lieve that the relationship between dealer and maanufacturer should
be determined on the basis of free negotiation. and we see no need
to interfere in this process,

vour final point, as to the value of present used car warranties, .
is to a large extent a question of public policy that will be’de~
cided by the Legislature. You may be correct that the distinction
between a warranty and a service contract is purely one of seman-
tics, but guch is often the most important kind. I believe that
the words "guarmntee" and "warranty" do possess a meaning that
*service contract" does not share,

2.

In short, we think thai an "as is" sale, with or without a service
contract, will better inform the public as to what they are actually

buying than & sale uccompanied by the expross warranties preseuntly o

used in the used car trade,
These are our initial feelings. Senator Song has asked me to assurag
you, however, that his mind is not closed on any of these subjects, +

and that he finds suggestzons such as these most important in the
" development of good izgislation.

sincerely,

RICHARD THOMSEN
Administrative Assistant

RT /ny
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THOMAL C. WaAYE Emapn

Mr. Robexrt M, Shillito
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Re: 8B 742

Dear Bob:

Enclosed are rou

gh draft amendnments to SB 742
for the meeting on May 19,

The amendments cover the points raised last

week,

Cord}a}ly.
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fZection 2:

Delete Line 12, page 1 through line 16

Starting with "Consumer goods" in Line 12.
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Suction 2:
1) 1In Pagc 1, Line 13 before "new" add “"other"
2) In Page 1, Line 13 after "product" add "which

has a retail sales price of $25,00 or more and"

000187
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Section 3:

1} Page 2, Line 37 after "be" add:
"less £han 60 days nor" . "
2) Page 2, Line 38 change "." to "," and add:
"and the implied warranty of merchantability and where present

the implied warranty of fitness shall bhe presomed—te=-Pe co-

(@]

extensive in duration with an express warranty which accompanies

the consumer good or product provided that the duration of that

express warranty is reasonable”

0

]

{3

()]

3
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Secvtion 8:
Page 3, Line 50, strike Lines 50 and 51 in their

entirity and substitute:
"Maintain at the premises of retail scllers' of the

warrantor's consumer goods a current listing of that warrantor's"

000189
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Section 9:

Delete sentence starting on Page 4, Line 19,
starting with "costs" through Line 21, ending with “expenses.”

Substitute at Page 4, Linc 30 a new subsection
(c) to read as foliows:

"(c) 1In £he event a buyer is unable to deliver
nonconforming gocds to the manufacturer's service and repair
facility due to reasons of size and weight, or method of
attachment, or method of installation, the buver shall give
notice of the nonconformity to the manufacturer or its
représentative at the service and repair facility in this
state nearest to the buver's residence. After receip: of
such notice of nonconfernity, the manufacturer may, at its
option, service or repair the goods at the buyer's residence,
pick up the goods for service or repair, or instruct the buyer

how and where to ship the nonconforming goods. If the buyer

ig instructed to ship the goods, the manufacturer shall reimburse

the buyer for costs of transporting the goods. Costs of

transporting goods after delivery to the manufacturer until

return of the goods to the buyer shall be at the manufacturcr's

: Nt .
expense, It shall be presumed that a buyer is able to deliver
nonconforming goods to the nearest service and repair facility

RV

of the manufacturer if such goods are -kess than 10 cubic feet

in size and 70 pounds in weight,

Page 4, Linc 31, strike (o} and add (4)

000190
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Section 10:

Page 4, Line 48 after "(a)" add "{(1)"
Page 5, between Line 8 and Line 9 add:
(2) In the event a buyer is unable to deliver nonconforming

goods to the retail seller due to reasons of size and weight,
or method of attachmént, or method of installation, the buyer
shall give notice of the nonconformity to the retail seller. .
After receipt of such noticé of nonconformity, the retail
seller may, at its option, service or repair the goods at the

buyer's residence, pick up the goods for sexrvice or repair,

2.

or instruct the buyer how and where to ship the nonconforming

goods, If the buyer is instructed to ship the goods, the retail.

VisSion

seller shall reimkurse the buver for costs of transporting the

goods; the retail seller shall be entitled to recover all such

peal Di

costs ~f transiortation from the manufacturer pursuaant to Sectio
1793.8. I :sts cf transporting goods after delivery to the

retail seller until return of the goods to the buyver also shall

t Court of Ab

e collectable from the manufacturer pursuvant to fection 1793.5.

. .
It shall be presumed that a buyer is akle to deliver nonconformi

fw—q.)"-q" .IE

goods to the retail seller if such goods are ress-than 10 cubic N
e

feet in size and 70 pounds in weight." S
<

. @)

Strike Page 5, Line 15 through Line 19 jg
)

o)

o
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~AMENDED IN SENATE'JUNE 8, 1971

1 SENATE BILL . = No. 742

Introduced by Senator Son.g'_

March 29, 1971 -

' : REFERRED TO COMMITTEE ON JUDICIARY'
President of the Senate :

An act to amend Sections 1791, 1791.1, 1792, 1792.1, 1792.2,
1792.4, 17563, 1793.1, 1793.2, 1793.3, 17934, 1793.5, 1794, -
1794.2, 1794.3, and 1794.4 of, and to add Sections 17904,
1793.35; 1795.1, and 1795.5 to, the Civil Code, relating io
consumer warranties. ) .

LEGISLATIVE COUNSEL’S DIGEST
SB 742, as amended, Song (Jud.). Consumer warranties.
Amends, adds various secs., Civ.C. :
Revises various provisions of Song-Beverly Consumer Warranty Act.
Operative on January 1, 1972
~ Vote—Majority ; Appropriation—No; Fiscal Committee—No.

1]
1,
!
i
i

11
i

Speaker of the Assembly

i

The people of the State of California do enact as follows:

S;:CTION 1. Section 17904 is added to the Civil Code, to-
read:

1790.4. The remedies provided by this chapter are cum-.
mulative and shall not be eonstrued as restricting any remedy
that would otherwise be available to a party entitled to relief
under the provisions of this chapter. .

SEc. 2. Seetion 1791 of the Tivil Code is amended to read:

1791, As used in this chapter:

(a) ““Consumer goods’’ means any new mobilehome, motor
10 vehicle, machine, appliance, like product, or part thereof”
11 that is used or hought for use primarily for personal, family,
12 or household purposes. ‘‘Consumer goods”™ also means any
13 new good or produet, except for soft goods and consumables,.
14 the retail sale of which i3 aceompanied by an express warranty
16 to the-retail buyer thereof and such product is used or bought
16 for use primarily for personal, family, or household purposes.
17 Soft goods end consumables, the retail sale of whkich 13 accom-
18 panied by an express warranty, shall be subject to the provi-
19 sions of Section 1793.35.

20 (b) *‘Buyer’’ or ‘‘retail buyer’’ means dny individual who
91 buys consumer goods from a person engaged in the business

Approved ,1971

[
IR+ R R Bl e

[P

Governor
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.1 of manufacturing, distributing, or selling such goods at re
2. As used in this subdivigion, ‘“person’’ means any individua
3 partnership, corporation, association, or other legal entity
4 which engages in any such business. R
5 (¢) *‘Manufacturer’* means any individual, partnership, cor.
6 poration, association, or other legal relationship which manu,
7 factures, assembles, or produces consumer goods. 3
8 () “‘Distributor” means any individual, partnership, cor.}
9 poration, association, or other legal relationship which stands

10 betw_een the manufacturer and. the retail seller in purchases

11 consignments, or contracts for sale of consumer goods.

12 (e) “‘Retail seller,” ““seller,”’ or “‘retailer’’ means any indi -2

13 vidual, partnership, corporation, association, or other legal re

14 Jlationship which engages in the Qusiness of selling consume

15 goods to retail buyers. k

16 (f) *“8oft goods’’ means any pliable product substaniiall

17 composed of woven material, natural or syntketic yarn o

18 fiber, textile, or similar product. ;

19 (9) *“Consumables’! means any product which is infended.

20 for comsumption by individuals, or use by individuals for:

21 purposes of persomal care or in the performance of services XK

22 ordinarily rendered within the household, and whick resually R

gi s consumed or expended in the course of such consumption Mg

or use, £

25 SEc. 3. Section 17911 of the Civil Code is smended t
26 read:

27 1791.1. As used in this chapter: 3
3

E 3

28 (a) '‘Implied warranty of merchantsbility”’ or ‘‘implied:gl
29 warranty that goods are merchantable’’ means that the con-
30  sumer goods meet each of the following: M
31 (1) Pass without objection in the trade under the contract J
32 description. kA
33 (2) Are fit for the ordinary purposes for which such goods
34 are used. Ty B
35 (3) Are adequately contained, packaged, and labeled. I
36 _(4) Conform to the promises or affirmations of fact mad ¥ 3
37 of the container or label. 4
a8 (b) “Implied warranty of fitness’’ means that when the i
39 retailer, distributor, or manufacturer has reason to know any 3¢
40 particular purpose for which the consumer goods are required, 3
41 and further, that the buyer is relying on the skill and judg
42 ment of the seller to select and furnish suitable goods, then
43  there is an implied warranty that the goods shall be fit for
44 such purpose. ; g
45 {c) The duration of the implied warranty of merchantability S
46  and where present the implied warranty of fitness shall in ne
47  event be in exeess of one yenr ing the sale of new eon-}
48  pumer goods to & retail buyer: be coextensive in duration with )
49 an ezpress warranty which accompanies the-consumer good or' S
50 product, provided the duration of the express warraniy (i3
51 reasonable; but in no event shall such implied warranty have 3N

O O ) O

(O QD ~1 Oy T e SO I e
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a duration of less than 60 days nor more than one year follow- ‘

ing the sole of new consumer goods to o retail buyer. Where
no duration for an express warranty is stated with respeci to
consumer goods, or parts thereof, the duration of the implied
warranty shall be the mazimum period prescribed above. o

{d) Any buyer of consumer goods injured by a breach of the
implied warranty of merchantability and where applicablé by
a breach of the implied warranty of fitness may bring an action
for .the recovery of damages pursuant to the provisions of
Chapter 7 (commencing with Seetion 2701) of Division 2 of
the Commniereial Code, and, in such action, the provisions of
subdivision (b) of Seetion 1794 of this chapter shall apply.

Sec. 4. Sectiom 1792 of the Civil Code is amended to read:

1792, TUnless disclaimed in the manner preseribed by this
chapter, every sale or consignment for sale of consumer goods
that are-sold at retail in this state shall be accompanied by
the manufacturer’s implied warranty that the goods are -
merchantable. ' )

Sec. 5. Section 1792.1 of the Civil Code is amended to
read :

1792.1. Every sale or consignment for sale of conmsumer -
goods that are sold at retail in this state by a manufacturer
who has reason to know at the time of the retail sale that the
goods are. required for a particular purpose and that the’
buyer ‘is relying on the manufacturer’s skill or judgment to
select or furnish suitable goods shall be accompanied by such
manufacturer’s implied warranty of fitness.

Skc. 6. Section 1792.2 of the Civil Code is amended to
read:

1792.2. Every sale or consignment for sale of consumer
goods ‘that are sold at retail in this state by a retailer or dis-
tributor who has reason to know at the time of the retail sale
that the goods are required for a particular purpose, and that
the buyer is relying on the retailer’s or distributor’s skill or
judgment to select or furnish suitable goods shall be accom-
panied by such retailer’s or distributor’s implied wareant
warranty that the goods are fit for that purpose.

SEC. 6.5. Section 1792.4 of the Civil Code is amended lo
read:

1792.4. (a) No sale of eenswmer goods, governed by the
provisions of this chapier, on an ‘“as is”’ or ‘' with all faults”
basis, shall be effective to disclaim the implied warranty of
merchantability or, where applicable,. the implied warranty
of fitness, unless a conspienous writing is attached to the goods
which elearly informs the buyer, prior to the sale, in simple
and concise language of each of the following: )

(1) The goods are being sold on an “‘as is’’ or “with all
faults’’ basis. . .,

(2) The entire risk as to the quality and performance o
the goods is with the buyer.

00208
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(3) Should the goods prove defective following their pur- :
chase, the buyer and nof the manufacturer, distributor, or
retailer assumes the entire cost of all necessary servieing or ;
repeir. R ' -

(b) In the event of sale of consumer goods by means of a !
mail order catalog, the catalog offering such goods shall con- %
tain the required writing as to each item so offered in lieu of ;
the requirement of notification prior to the sale. -

Sec. 7. Section 1793 of the Civil Code is amended to read: &

1793. Nothing in this chapter shall affect the right of the =
manufacturer, distributor, or retailer to make express war- %
ranties with respect to consumer goods. However, a manufae- &

- turer, distributor, or retailer making express warranties may - £

not limit, modify, or diselaim the implied warranties guaran- ;
teed by this chapter to the sale of consumer goods, o
Sec. 8. Section 1793.1 of the Civil Code is amended to :
read: g
-1793.1. (a) Every manufacturer, distributor, or retailer :
making express warranties with respect to eonsumer goods & K
shall fully set forth such warranties in readily understood % B
language and clearly identify the party meking such express ¥
warranties, L
(b) Every manufacturer, distributor, or retailer making E.L
express warranties and whé eleets to maintain service and ¥
repair facilities within this state pursuant to the provisions of £
this chapter shall : ) =
{1) At the time of sale, provide the buyer with the name ¥
and address of each such service and repair facility within
this state; or K3 5
(2) At the time of sale, provide the buyer with the name and § F-
address and telephone number of the service and repair facility
central directory within this state. It shall be the duty of the &
central directory to provide, upon inquiry, the name and ad-
dress of the authorized service and repair facility nearest the 3§
buyer ; or . - -
(3) Rrovide the petail seller of such manufseturesl eon- "3
simer goods with e eurrent listing of that menufsetures’s 3
Maintain dt the premises of retail sellers of the warrantor’s
consumer goods a current listing of such warrantor’s’ author- 3
ized service and repair facilities within the, or retail sellers % K
to whom the conswmer goods are to be reiurned for service and &
repair, whichever is applicable, within this state. Tt shall be- ¥
the duty of every retail seller provided with such a listing to Z W'
provide, on inquiry, the name, address, and telephone number &
of the mearest authorized service and repair facility neprest 13
the buyer: , or the retail seller to whom the consumer goods R
are to be returned for service and repair, whichever is appli- HERE
cable. : % 3
Sec. 9. Section 1798.2 of the Civil.Code is amended to 3
read : o

e 8B T42

1793.2. (a) Every manufucturer of consumer goods sold
in this state and for whiclk the mauufacturer has made an
express warranty shall : .

(1) Maintain or eause to be maintained in this state suffi-
cient service and repair facilities to carry out the terms of
such warranties; or ’ .

- (2) Be subject to the provisions of Section 1793.5.

(b) Where such service and repair facilities are maintained
in this state and service or repair of the goods is necessary
because they do not conform with the applicable express war-
ranties, service and repair shall be commenced within a reason.
able time by the manufaeturer or its representative in this
state. Gests of trancpevting noneonforming goods; for purpeses
of pervice or repair; shall be ut the manufncturerls expense
Unless the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the applicable
warranties within 30 days. Delay eaused by conditions beyond
the control of the manufacturer or his representatives shall
serve to extend this 30-day requirement. Where such delay
arises, conforming goods shall he tendered as soon as possible
following termination of the condition giving rise to the delay.

{e) It shall be the duty of the buyer to deliver noncon-
forming goods to the manufacturer’s service and repair . fa-
cility within this state, unless, duec to reasons of size and
weight, or method of aifechment, or method of installation,
or nature of the nonconformity, such delivery cannot reason-
ably be accomplished. Should the buyer be unable to cffect
return of nonconforming goeds for any of the abowe reasons,
he shell notify the manufacturer or its nearest service and

- repair facility within' the state. Written notice of noncon-

formity to the manufacturer or its service and repair facility
shall constitute return of the goods for purposes of this sec-
tion. Upon receipt of such notice of nonconformity the manu-
facturer shall, at its option, service or repair the goods at the
buyer’s residence, or pick wp the goads for service and repair,
or arrange for transporting the goods to ils service and repair
facility. All costs of transporting the goods when, pursuant to
the above, a buyer is unable to effcet return shall be at the
manufacturer’s expense. Costs of transporting nonconforming
goods after delivery to the service and repair facility uniil
return of the goods to the Duyer shall be at the menufacturer’s
expense. : .

(d) Shouid the manufacturer or its representative in this
state be unable to service or repair the goods to conform to
the applicable . express warranties, the manufacturer shall
either replace the goods or reimburse the buyer in an amount
equal to the purchase priee paid by the buyer, less that amount

directly attributable to use by the buyer prior to the discovery.

of the nonconformity.
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Sec. 10. Section 1793.3 of the Civil Code is amended
read: ’ )

1793.3. If the manufacturer of consumer geoods sold in th
state for which the manufdcturer lias made an express .way
ranty does not provide service and repair facilities within 't
state pursuant te subdivision (a) of Section 1793.2, the buye
of such manufacturer’s nonconforming goods may follow -
course of action preseribed in either subdivision (a) or (b}
below, as follows: ] . g

(a) Return the nonconforming consumer goods to .th
retail seller thereof for replacement, or for- serviece or .ré
pair in accordance with the terms and conditions of the ex
press warranty. Such replacement, service, or repair shall b
at the option of the retail selléy. If the retail seller is unahi
to replace the nonconforming goods or is unable to service off
repair the goods so as to effect conformity with applieable ex:
press warranties, such retail seller shall reimburse the buye
in an amount equal to the purchase price paid by the buyer,i
less that amount directly attributable to use by the buyer prior’
to diseovery of the nonconformity,

(b) Return the nonconforming consumer good to any retai
seller, within this state, of like goods of the same manufaetare
for replacement, or for service or repair. Replacement, servie
or repair shall be at the option of the retail seller.

fe3 In the event o buwyer is unable to retuen nones:
geods due to reasens of sise and weight; or method of attn
ment; or method ef installution; written notiee of neoneconde
itx to the retailer shall esnstitute return of the geeds for
purpenes of subdivisions fut and b ;

fe) In the event a buyer is unadble to return nonconformin
goods fo the retailer dice to reasons of size and weight, o
method of attochment, or method of installation, or nature of:
the nonconformity, the buyer shall give notice of the noncon
formily to the retatler. Upon receipt of sich notice of noncon
formity the retailer shall, at its option, service or repair thél -
goods at the buyer’s residence, ur pick up the goods for servicel i F
or repair, or arrange for transporting the goods to its place &
of business. Costs of transporting the goods shall be at th_‘ i3
retailer’s expense. The retailer shall be entitled to recover ol :
stch costs of fransportation from the manufacturer pursuanidsil-
to Section 1793.5. Costs of transperting nonconforming good g k:

¥

after delivery to the retmler until return of the goods to thegE:
buyer, when incurred by a retailer, shall be recoverable fromgy
the manufacturer pursuant to Scetion 1793.5. Written -notice
of nonconformity to the retailer shall constitute return of th
goods for the purposes of subdivisions (a) and (b), '

SEC. 10.5. Scction 1793.35 is added to the Civil Code,
read: ’ g :

1793.35 (a) Where the retail sale of soft goods or consumis
ables 1s accompanicd by a czpress warranty and such itemil

O O @)

O 0D -3 TS M GI DD .

—T—
do m;t‘conform' with the tcrm.s-of the express warranty, the

buyer thereof may return the goods within 30 days of purchase
or.the period specified in the warranty, whickever is greater.

‘The manufacturer may, tn the express warranty, direct the

purchaser fo return nonconforming goods to a retail seller of
like goods of the same manufacturer for replacement.

(b} When soft gnods or consumables are returned to ¢ refail
seller for the reason that they do not conform to an express
warranty, the retailer shall replace the nonconforming goods
where the manufacturer has directed replacement in the ex-
press warranty. In the event the manwfacturer has not
directed replacement in the express warranty, the retailer may
replace the monconforming goods or reimdurse the buyer in
an amount equal to the purchase price paid by the buyer for
the goods, at the option of the retailer, Costs of reimbursement
or replacement are recoverable by a retailer from the manu-
facturer in the manner provided in Section 1793.5.

SEc. 11, Section 1793.4 of the Civil Code is amended to
read:

1793.4. Where an option is exercised in favor of service and
tepair under Section 1793.3, such service and repair must be
commenced within a reasonable time, and, unless the buyer
agrees in writing to the eontrary, goods conforming to the
applicable express warranties shall be tendered within 30 .days.
Delay eaused by conditions beyond the control of the retail
seller or his representative shall serve to extend this 30-day
requirement. Where such a delay arises, conforming goods

- shall be tendered as soon as possible following termination of

the conditior: giving rise to the delay.

Sec. 12. Section 1793.5 of the Civil Code is amended to
read:

1793.5. Every manufacturer making express warranties
who does not provide service and vepair facilities within this
state pursuant to subdivision (a) of Section 1793.2 shall be
liable as preseribed in this section to every-retail seller of such
manufacturer’s goods who incurs obligations in giving effect
to the express warranties that accompany such manufacturer’s
consumer goods. The amount of sueh liability shall be deter-
mined as follows: i

(a) In the event of replacement, in an amount equal to the
actual cost to the retail seller of the replaced goods, and cost
of transporting the goods, if such costs are incurred plus &
reasonable handling charge.

{b) In the event of service and repair, in an amount equal
to that which would be received by the retail seller for like
service rendered to retail consumers who are not entitled to
warranty protection, including actual and reasonable costs of
the service and repair and the cost of transporting the goods,
if such costs are incurred, plus a reasonable profit.

O O i Oy 0

8B 742 -

o
S
~
i

MJN/213

District Court of Appeal Division 2.



-
5%

AP
e TR 2T ¥ N

TRt

rd

et i e o

:

9671000

8B 742
1

—8—

In the event of reimbursement under subdivisig;

(e)
of Seetion 17933, in 'an amount equal to that reimburségy

3 the buyer, plus arreasonable handling charge

for the recovery of damage
8 (a) Judgment ma e oo
. ¥ be ent i

lg at \lv;]u.eh the actual damages aifeeﬂdssiosls'eah;erfdtlmes the o

o é E?; lizasogab%? attorney fees may be a’warded ‘ :
:}2 reen o 1. ection 1794.2 of the Civil Code is amended
3 e . :

13 “me &? Subdivision (o) of Seetion 1904 shall sot o
5 Be fetien eommeneed op maintained ‘PH’PBB&B% :
cton 382 of the Cade of* Ciwil Prosedur. Puvauant
16 Seetien 1781 of this eode- . :
E

T

23  action commenced intai
24  the Code of Civil Ic;r ceduny.
gg 17?; of this aode. rocedure
) Subdivision (a) of Seet;
. 5 ect
gg ii;tigzmn: bb_a._s-cd solely o};a [ b::::cfzi
2 ﬁtﬂess.u" ability or, where present, fhe

30 Sec. 15. Seeti - ’
31 read: eetion 1784.3 of the Civi] Code is amended

gg 17943, The provisions of this cha
23 {(a) To any defect Or noneon
enuseq by the unauthorized or
gg fol(lowmg sale; or
b) To any defect or
_ " nonconformity i d
gg g?l?::dt h[:,:,;l tthl?e r:sihggnttmstallation of 51;1;02323;)1?? pﬁgggg
r nufa t i
30 by i £y e Tz goocd:rer or hig representative authori

40 SE:::. 16. Seetion 1794.4 of the Civil Code ig amende

shall not appl
. ] y
z_mph.ed warranty
implied warranty 74

gg e 1{:, 231 No requirement of this ch
51 s-q tP"lfﬂf'Or 6ny part thereof which 45 o ¢ of :
ysiem designed to heat, cool, or othe component of ;

vioi Y X
82 such o system shapl become q fized partt;; Zazg’t::;:r?r wh),.

apler shall apply fo any 0

_;_9-__ ’ 88 742

1 Sec. 17. Section 1793.5 is added to the Civil Code, to read:

2 . 17955, Notwithstanding the provisions of subdivision (2}

3 of Section 1791 defining consumer goods to mean ‘“‘new’”
-4 godds, if a distributor or retail seller of used consumer goods
5 makes express warranties with respect to used goods that are -
6 go0ld in this state, the obligation of such distributor or retail
T seller shall be the same as that imposed on the manufacturer
8 under this chapfer, except: : )

.9 (a) It shall be the obligation of the distributor or retail
10 seller making .express warranties with respect to used con-
11 sumer goods (and not the original manufacturer, distributor,
12 or retail seller making express warranties with respect to such
13 goods when new) to maintain, or cause to be maintained, suffi-
14 cient service and repair facilities within this state to carry out
156 the terms of such express warranties. . )
16 (b) The provisions of Section 1793.5 shall not apply to the
17 sale of used consumer goods sold in this state.

18 - (e¢) The duration of the implied warranty of merchant.
.19 ability and where present the implied warranty of fitness with
20 respect to used consumer goods sold in this state, where the
21 sale is accompanied by an express warranty, shall iz ne event
22 be in execess of three months following the retnil sele of sueh |
23 used eonsumer geods: be coexlensive in duralion with an '
24 express warranly which accompanies the consumer good or
25 product, provided the duration of the express warranly 1s ree-
26 sonable, but in no event shall such implied warranties have a
27 duration of less than 30 days-nor more than three monihs fol-
28 lowing the sale of used comsumer goods te a retail Duyer.
29 Wharc ne duration for an express warranty is stated with re-
30 spect to such goods, or parts thercof, the duration of the im-
31 pled warrantics sholl be the marimum period prescribed
‘32 above.
33 Sec, 18. The provisions of this aet shail become operative
.84 on January 1, 1972 and shall apply to sales of consumer goods
35 oeeurring on and after January 1, 1972, provided such con-
36 sumer goods are manufactured on or after March 1, 1071

District Court of Appeal Division 2.
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%3 742 (Song)
As_amended June 8 )
Civil Code

CONSUMER WARRANTIES

HISTORY
Source: Author

Prior Legislation: None

Moy W

Support: Calif. Retailers Ass'n., Calif. Manufacturers

Ass'n., .
s
Opposition: No known

DIGEST

Revises various provisions of the Song-Beverly
Consumer Warranty Act (Act) in. the manner set forth
below. .t

Expands definition of consumer goods to mean any
new mobilehome or part thereof as well as any

new good or product the retail sale of which is
accompanied by an express varranty where such good
is used or bought for use primarily for personal,
family, and houschold purposes. Defines and exempts
soft goods and consumables from the definition of
"consumer goods" and provides that where such goods
are sold accompanied by an express warranty and do
not conform to such warranty the buyer may return
the goods within 30 days of purchase, or the pericd
specified in the warranty, whichever is greater,
for replacement or reimburscrment of the purchase
price. Details mcthod wherecby retailers giving
effect to such warrantiesc may recover costs of such
service from the manufacturer. (subds. (a),(f) and
(g), Sec. 1791 and Sec. 1793.35, Civ. C.).

Eliminates the requirement that goods be free from
defects of materials or workmanship from the
definition of implied warranty of marchantability
(Sec. 1791.1,Civ. C.), '

(More)

000197
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SB 742 (8ong)
Page Two

Provides that the duration of implied warranties
shall be coextensive with that stated for an
express warranty, provided such duration is reason-
able and is not less than 60 days nor more than
1 year following sale. Wwhere no duration for an,
express warranty is stated, the implied warranties
have a duration of 1 year (subd. (c) Sec. 1791.1,
Civ. C.}.

Limits remedies for breach of implied warranties
to those provided in the Commercial Code and
permits the award of reasonable attorneys' fees
in such action (subd. (d), Sec. 1791.1, Civ. C.).

Requires manufacturers making express warranties -
and who elect to maintain service and "epair
facilities within this state to provide buyers

with the name and address of such service and
repair facilities (subd. (b}, Sec. 1793.1, Civ. C.).

Declares it the duty of the buyer to deliver non-
conforming consumer goods to the manufacturer?®s
service and repair facility unless, due to reasons
of size and weight, method of attachment, method

of installation, or the nature of the nonconformity,
such delivery cannot be reasonabl accomplished,
Where the buyer is unable to return goods for any
of the above reasons, specifies the duty of the
manufacturer to service and repair the goods for
any of the above reasons and specifies the duty of
the manufacturer to service and repair the goeds
vpon written notice from the buyer. Costs of
transperting the goods are at the manufacturers
expense. Hakes similar provisions with respect

to retail sellers vho give effect to manufacturer's
warranties where the manufacturer does not maintain
service and repair facilities in this state (subd,
(c), Sec. 1793.2 and 1793.3, Civ. C.}.

Prohibits the award of treble damages where a
judgment is based only upcon breach of implied
warranties (subd. (b), Sec. 1794.2, Civ. C.).

(More)
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s3 742 (Song)
Page Three

Exempts equipment, and parts thereof, of a system
designed to heat, cool, or otherwise condition air
vhere the system brcomes a fixed part of a structure
(Sec. 1795.1, Civ. C.).

- WD

Exempts consumer qoods that are defective or fail
to conform to express warranties where the defect
or nonconformity is caused by negligent installation
of the goods by a person other than the manufacturer
of his representative authorized to install the
goods (subd. (b), Sec. 1794.3, Civ. C.).

. E i

Includes used consumer goods if the sellexr makes
express warranties with respect to such goods.
Requires the person making such warranties to main-
tain service and repair facilities within this
state. Specifies the duration of implied warranties
accompanying the sale of used consumer goods to be
coextensive in duration with an express warranty of
reasonable duration but not less than 30 nor more
than 90 days following sale. Where no duration

is specified in the express warranty the implied
warranties have a duration of 90 days. (Sec. 1795.5,
Civ. C.)

Makes numerous technical non~substantive changes.

PURPOSE
Clarify ambiguities that have arisen under the
provisions of the Song-Beverly Consumer Warranty
Act. B

COMMENT

1. Existing law defines consumer good to mean
any motor vehicle, machine, appliance, or like
product used or bought for use primarily for
personal, family, or household purposes (subd. (a),
Sec. 1791, Civ. C.).

This bill clarifies that definition by restricting
the definition to new goods and by adding
mohilehowmes, parits of new goods, and any new

(More)
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5B 742 (Song)

I'age Four
gbod or product which is accompanied by an
exXpress warranty and is used or bought for
use primarily for personal, family, or house-
ho}d purposes,

N EW

2. This bill adds a new section to the Act
( governing the obligations of persons making
) express warranties with respect to used consumer
goods.

In essence, the bill requires the person making
such warrantics to maintain service and repair
! facilities in the state to carry out the terms
f of the warranty should the goods fail to conform.
' Eliminates the responsibility of retailers of
like goods of the same manufacturer to give '
effect to warranties accompanying the sale of
used goods. Provides a minimum duration of 30
days and a maxinmum of 90 days for implied
warranties with respect to used goods.

3. This bill clarifies the obligation of manufacturers
and, where applicable, retailers, with respect
; to allocation of costs incuxred in transporting,
! servicing, or repairing nonconforming consumer
: goods. Establishes an independeni obligation
k- of manufacturers of soft goods and consumables
i where such goods do not conform to the manu-
facturers express warranty, and exempts installed
air conditioning equipment and component parts
from the provisions of the Act.

4. This bill and SB 1324, which is before the committee
today, both amend the provisions of the Act, if
' both are passed they should be "double-ijoined"
. to remove any conflict.

See the analysis of SB 1324 for a comparison of
these bills.

ki kddk ik
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STATE OF CALIFORNIA ROMNALD REAGAN, Governar
DEPARTMENT OF PROFESSIONAL AND VOCATIONAL STANDARDS
1020 N STREET
SACRAMENTO
June 11, 1971

Th2 Honorable William E. Coombs
Member of the Senate

Room 2082, State Capitol
Sgcramento, California 95814

Dear Senator Coombs:

We regret that we must oppose S.B. 1324 dealing with
warranties for consumer goods and services, Our primary concern
is the provisions of the bill which desl with implied warranties.
The original warranty act includes failure of the consumer good
to conform to a sample or model under the express warranty section .
of the act which extends added protection to the conaumer. S.B, 13240\
has the effect of restating existing lsw by regarding the sample and g

model provisions as only an implied warranty.

This bill also limits enforcement of implied warranties to
the purchaser and his heirs. The benefits of the warranty would be
denied to a third party beneficiary although all parties to the
original transaction msy be aware the consumer good is being pur-
chaged for the benefit of a third party, This provision could pre=-
sent problems in the coumon situation where a parent purchaces a
motor vehicle or other consumer goods or services for a member of

his household. .

I will be happy to have a represérﬂ:ati.ve of the department
discuss the matter with you in more detail if you wish.

Sincerely,

LEIGHTON BATCH
Director

LH :mm

cc: The Honorable Alfred H. Son%
Chairman, Senate Judiciary Committee

ed by the CA 4th District Court of Appeal Divisi
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June 14, 1971

To: Dick Thompson
From: - Bob Shillito

Subject: SB 742 - Proposed Amendment

On Page 3, between lines 21 and 22, insert Section €. 6.
Scction 1791, 5 of the Civil Code is amended to read: 1791, 5.
Every sale of consumer goods, eensumer governed by the
provisions of this chapter, on an "as i8" Or ...000s4..

Background

That prevents conflict between the section that defines
consumer goods in the beginning of the bill and existing
section in the law 1792, 5. We did a similar thing for
1791. 4 and we forgot to do it for 1792, 5, Thére will be a
serious conflict in the law if this amendment is not made
as to the "as is'' situation,

Comment re Amendments 11 and 13

In 11 they have changed the term ''store location' which
we had proposed, to the term ''retail seller, "

In 13 it has been changed from ''store location' to '""retail
seller' -- this gives a slightly different interpretation.
From a practical standpoint it is probably okay, but some
readers of the law may mi sunderstand the intent, Con-
cerned with individual stores which are a part of one retail
seller and not with different retail sellers.

RMS /hg
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Mr. Rebert Shillito l“”“

Executive Vice President D1
California Retailers Association JUN 15 1971
1127 Eleventh Street

Sacramento, California 95814

COPICS_TO |

{ .
wiowme Psw o one L
| I ! 1 4'

Re: S.B. 747 Amendments

Dear Bob:

You will notice that Amendment 9 as marked in Senate Journal of
June 8 takes care of the problem with the sale of "as is'" goods
which was engendered by the additional definition for "consumer
goods,” in Section 2 of S5.3. 742. Although we discussed it, we
forgot to include a similar amendment tc take care of Section
1792.5 of the Civil Code, alsc dealing with sales on an "as is"
basis. If such an amendment is not made, we will have a c¢onflict
between Section 1791(a) and Section 1732.5 and also bYetween Sec-
tions 1722.4 and 1792.5 of the Civil Code. I would suggest the

following amendment:

On Page 3, betwcen lines 21 and 22, insert

lgee., 6.6. Section 1792.5 of the Civil Code is amended
to reag:

1762.5. Every sale of eensumer goods. poverned vy the
wrovisicns of this chapter, on an fas is' or 'with all
faults! basis made in compliance with the provisions of
this chapter shall constitute a waiver by the buyer of
the implied warranty of merchantability and, where appli-
cable, of the implied warranty of fitness."

The other comment I have i¢ thal in Amendment 11, our curgested
language included the term "store locations." Thic has been
changed to "retail sellers.” Also, in Amendment 13, our supgested
term "store location"” has been changed to “retail seller." TFrom a
practical standpoint, thic ic probably alright. The change in
terme does give o slightly dirferent interpretation and some readers
of -the law may minunderstand the intent. We are ccnecerned with in-
dividual stores which are part of one retail seller and not with
different relnjil sellers. We would like to be able to give a lict
of all of our ntores within the stnte and then supply the name,
address and Lelephone number of the particular store nearest the

buyer.

— 000203
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Page ° -
Mr. Robert £hillito c
The amendments to S.3. T7U? are otherwise aceceptable. -
Ve_ljy truly yours, ' ;
[ o, ’,'/" s -~
(JL"" ey (:,‘ (’/ A7 r/ _ _¢A‘_]\ -
/
Randolf H.”Aires !/ + 4
RHA/nak
ce: Vincent Jones c
Jonn Garvin
Prentice O'Leary
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WILLIAM 5. COMSTOCK : ASSOCIATION OF HOME APPLIANCE MANUFACTURERS
i e aLie AF RS 73 NORTH WACKER OR'VE » CHICAGO, ILLINOIS 60606
WRECTOR OF PUBLIC AFFAIRS TSLEPHONE 312-236-2921]

June 15, 1971

Mr. Richard Thompson

c/o Senator Alfred H. Song
State Capitol

Sacramento, California 95814

Dear Mr. Thompson:

As we discussed on the telephone last week, AHAM's
members have been concerned over possible interpretations
of Section 1793.2(a) of the Song-Beverly Warranty Act.

Despite the analysis of the Legislative Counsel of
‘California last August (p. 7, #16549) that the language
"caused to be maintained" could encompass an agreement with
another person -- and your assurance that the leg.slators
had no intent to affect franchise agreements -- many

major appliance manufacturers have interpreted the
legislation differently. These interpretations have
necessitated changes in distribution policies and
procedures that increased costs of deing business in
California without improving warranty service to consumers.
Because of this interpretation, one home laundry manu-
facturer has discontinued distribution of his product

in California.

wmad

After reviewing the act and discussing the matter with severa
AHAM members, I believe the question could be resclved with
slight modification to Section 1793.2(a)}(1). HWe respect-
fully suggest that this section be amended to read:

"{(1) Shall maintain or cause to be maintained
through arrangements with distributers, dealers,
service outlets or other qualified organizations
in this state sufficient service and repair
facilities to carry out the terms of such
warranties, or"

000205
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Mr. Richard Thompson Page 2
June 15, 197]

Thank you for your help and consideration. Please let
me know when AHAM can be of assistance to you and your
associates.

William S. Comstock
Director of Public Affairs

WSC:mkk

th District Court of Appeal Division 2.
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July 7, 1971

Mr. Robert M. Shitlito

MONTGOMERY WARD

Regional Law Department—2825 E. 14th St., Oakland, California 94616, 533-1 300

L9 w71 {

California Retailers Asscclation

1127 Eleventh Street
Sacramento, California

Re: §.B. 742

Dear Bob:

The amended version of S.B. 742 is certainly a distinct improvement
over its original version.
cal amendments should be considered concerning the manufacturer's
- |fabllity to a retail seller under Section 1793.5 as it applies fo
soft goods or consumables under Section 1793.35.

if at all possible, however, two techni-

vhile Section 1793,.35 sets forth the retatler's measure of recovery
against the manufacturer as provided in Section 1793.5, the latter
section, especially Sub-section (c) could lead to some ambiguity or
conflict, depending upon court inferpretation, Therefore, | propose
the follow:ng amendments:

1. Page 7, Line 34, after the words "Section 1763,2"

add:-

"Or who does not reimburse or replace any goods

or consumables sold to the
Section 1793.35 .

Iro

add ;-

buyer pursuant te

Page 8, Line 2, atter the words "Section 1793,3"

"Or Section 1733.35".

but they would

The above amendments are not of extreme importance,
elarify and resolve the pont.lhle conflict betwnen the two sections,
1£# thin bi1) has not as yoel pasced the Senate,
technical amendments should he considered.

Very iruty Y?urs,

3"’: ‘\ f{‘.’r--'./?‘-'r--_
John H, Garvin,
Attornoy,

cc: Mossrs, Randolf H.

then porbaps

00020%
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August 2, 1971

Mr. Alan S, Koenig

Attorney At Law

serkeley Neighborhood Legal Services
2229 rourth Street

Berkeley, California 94710

Dear “r. Koenig:-

Thank vou for your letter refarding the Song-Beverly Consumer War-
ranty Act. '

Your 7jJuestion as to whether the Act applies to the sale of used -
goods peoints out an embarrasding flaw in the drafting of the Act.
No where is this made claar, We have an opinion from o.r TLegisla-
tive Counsel, however, that as the definition of *retamil seller"
in Section 1721 speaks of "the business of selling new goxx'a¥, the
Act applies to sale of new goods only.

We are presently attempting to pass amendmenta clarifying this
point., Enclosed is a copy of SB 742 which limits the Act to the
sale of new goods but extends its protection to the sale of those
used goods which are accompanied by an express warranty. Thia
bill has already passed the Senate. )

The Act does not create warranties that did not provioual:r exist,
but rather provides machinery for the enforcement of pre-existing
warranties., Thus, if the courts have not held tha* used gnods are

coverad by an implied warranty of merchantability before this Act,
they have no reason to do so now.

There are no official publications interpreting the Act, but I am
enclosing an explanation prepared by our office.

Sincerely.
ALFRED H. SONG

ARS/ny
Enclosures

000208
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LAW OFFICES OF

BERKELEY NEIGHBORHOOD LEGAL SERVICES
2229 FOURTH STREET
BRRKELEY, CALIFORNIA 94710

ALAN 8. KOENIG
ATTORNEY AT Law TELEFHONE {415) 841-8274

21 July 1371

Senator Alfred H. Song
State Capitol '
Sacramente, Caiifornia 95814
RE: Song-Beverly Consumer Warranty Act
Dear Senator Song:

As a legal services attorney specializing in consumer problems,
I commend your sponsorship of remedial legislation in this area. ‘N

. . ‘ . S

I have twe gnestions that have arisen in the context of a parti-O

cular case, and I bel.eve they are not answered by the literal terms of th&
Act: S

(1) Does it =z ply to the sale of used goods?

(2) Is tlLore an implied warranty of merchantability in the sale
of goods, new or wsed, by a retailer to a buyer?

Appea Div

If the answer to the first guestion is yess, the language of Civ
Code § 1791 (e) would seem to dictate that the Act applies to a business that
sells new goods only and to a business that sells new and used goods (pre-5
sumably without distinection as to whether a2 particular sale is of new or QO

used merchandise), but not to a company dealing only in second-hand items O
’ 4+

The problem raised by my second question is that there is, as f@é

as I know, no California case or statute explicitly providing for the exisyg
tence of an implied warranty of merchantability in the sale of used goods.=<
Civil Code § 1792, of course, dces create such a warranty in a sale by a
manufacturar, but not by 2 retailer.

4th D

Just to round out the picture, there are two cases holding that <
there is an implied warranty of fitness in the sale of usad goods,
Lindberg v. Coutches, 334 P.2d 7061 {19538) (used airplane) and Drumar Minin
Co., Ltd. V. Morris Ravine Mining Co., 92 P.2d 424 (1939) (mining eguiptmenE) .

I would very much appreciate copies of or directions to any

ed by
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h ~LAW OFFICES OF

BERKELEY NEIGHBORHOOD LEGAL SERVICES

Senator Alfred H. Song
page 2

interpretative aids or legislative history as well as your comments.
Because these questions relate to a particular case, I am under some,
althocugh not severe, time pressure.

Thank you for your attention to this matter.

Yours ve? truly,

Alan S. Koenig

ASK/rhu

0060210
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STATE OF CALIFORNIA

o BOPY
OFFICE OF LEGISLATIVE _QOUNSEL

7/
/

Sacramento, Califormia
AUG 21 1971

Honorable Carloe J. HMoorhead
Assembly Chamber

Consumer Warranties

Dear Mr. Moorhead:

You have asked several questions relating to
changes in the Song-Beverly Consuner wWarranty act (Lhe 1
(comreneing with Sec. 1790), Title 1.7, Pt. &, biv. 3,
Civ. C.) proposed by Senate Bill Ho. 742, as amended in
Senate June 8, 1971. Ve shall answer these questions
separately. ’ :
QUESTION NI, 1

e

What is the effect on manufaeturers, distributors,
and ratail sellers of air conditioning units of proposed
subdivision (c) which 5.3, 742, as amended, would, if
enacted, add te Section 1731.1 of the Civil Codel

OPINION AND ANALYSIS NO. 1

Generally, the Song-Beverly Consumer Warranty
Act irnposes new warranty oblijations on fanurzcturers,
distributors and retail sellers of conaumer poods and
provides new rights for the buyers of such goods.

The act defines several terms pertinent to this
discunnion in Secction 1731 of the Civil Code. This section
provides:

000211

ed by the CA 4th District Court of Appeal Division 2.
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Honorable Carlos J. Moorhead ~ p, 2 - #18239

"1791, Ap used inm this chapter:

"(a) ‘Consumer ' means amy mOtOr
1 seghlon mpfiguen, o Sikn e
or 3 us@ Pr y for
personal, fanmily, or household purposes.

"(b) ‘Buyer’ or ‘retail buyer' means
any individual who b consuaer goods from
'augg‘mdi ﬂ:a i.n bu'lli.n; oa;fu:h good )
t E stributing, or ss s 8
at retail. As used in this subdivision,

person' means any individua gartncn p
corporation, association, or ; er legal '
entity which engages in any such business,

"(¢) ‘'Manufacturer' means any individusl,
partnership, corporation, asseciation, or
other legal relationship vhich manufactures,
assexbles, produces, or gathers consumer goods,

"(d) ‘'Distributor' means any individual,
partanership, corporatiom, association, or
other legal relationship which stands between
the manufacturer znd the retail seller in
purchases, consigmments, or contracts for
sale of consumer goods,

"(e) ‘'Retail seller,’ ‘seller,' or
‘retailer' means any individual, partnership,
corgornti.on, association, or other legal re-
lationship which engages in the business of
selling new goods to retail buyers."
(Yxphagis added.)

The terms “applia nce" and "machine” used in the

definition of "consumer goods' above have been defined by
the courts as follows:

"'The word '"sppliance’ includes every-
thing agpli.cd or used as a means to an end.'
e« « » 'It ie common knowledge that refriger-
ators, ranges, washers, a drysr and freezex
are "appliances"™ . . .' They are generally
considered as any household or office utensil,

000212
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Homorablg Carlos J, koorheed - p. 3 - #18239

spparatus, instriment, or machine that utilizes
a power supply, cspocillly alectrie current, as
& vacuux €. s & refrigerater, a toastsr,

:n ;i:-ccngitimr. coe ﬁ{ﬁn c
st s W v Lo,
TEB‘E%.TT&E, ,3.12520. a 198, at
“The term 'wachine' includes every mechan-
fical device or combination of mechanical powers
and devices to perform some functiom and produce

a certain effect or resuit, ... &t al
v, B dm. 14 L. ed. 683' at 693) . s

We think that the terms “applisnce” and "machine,"
as 30 defined, ars more than broad enough to include air
conditioning equipment which has the cheracteristics of
an appliance or mechine. Thus, to ths extent certzin typas
of such equipwent would be within such definition of
appliance or machina and are used primarily for persomal,
fanily, or household purposes, the sales :me would
cone within the terms of the act.

However, questions as to the applicability of
the act could be raised with respect to an installation
of such equipment which is so installed as to become a

part of real property.

By its rerms the definition of comsumer goods
is broad to inciunde appliances, machines or like
products whether or not affixed to rul_ propexty.

Also, while the term "consumer goods" has been
defined in other areas of California law to include things
which are to be affixed to rsal proparty {(ses Sec. 1761,
Civ. €., added by Ch, 1550, Stats. 1973, aund Secs. 9105
and 9105, Com. C,), no indication is piven in subdivision
(8) of Section 1791 of the act, quoted above, that such
itens are to be excluded from "consumer goods,”

()}
e
~
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Furtharmors, there is a rule of statutory con-
struction which is pextinent hare. In this regard, a !
rexsdial statute must be givem 2 liberal construc y 2O i
as to effectusts its object and purpose. [Sluch an act : -
will be construed, vhan its n-u-{nglh deoubtiul, so as to
suppress the -:I.uﬁhf at which it dirsected, ani to
adnncecrcx:udthnrmodypﬂiﬁd.mdbrinsuthlnthc
scope of the law svery cass which comes clurtl)g within itse
spiz;’.g _:?g)poli.cy." (1o re Makings (1927), 200 Cal. 473,
at .

For the reasons set forth below, we think the
act iz clearly vramedisal in charscter in that 1t provides
new protection to consusers im the fisld of warranties.

' Genarally speaking, the act relates to warranties
in trausactions involving the sale of comsumar .
. werranties covered by the sct ars (1) an implied warranty .
of merchantability imposed on manufacturers of comsumer
cods, (2) an i-g fed warranty of fitness imposed on manu-
turers of such goods, (3) an implied wmrranty of fitness
imposed on distributors or retail sellers of such goods in
liex of the implied warranty of fitness imposed on manufacturers,
a:gd {4) sn express warranty made by wanufactursrs* of consuner
goodas,

I8

(7

()

Under the act a sale or consignment of consumer
goods a sanufacturer is cce isd b{ an inplied warranty
of caxchentabilicy {gee subd., (a), Sec. 1791,1 and Sec.

1792, Civ. C.) sand, where applicable, by an ixplied wmrranty
of fitnese (sse subd, (b), Sec. 1791] and Sec. 1792.1).
Also, s sale or consignment of such goods by a retaller

or distributor may involve an implied warranty of fitness
which i3 in lieu of such warranty of the manufacturer

{Sec. 1792.2). Such warranties may be waived only in the
manner provided for in the act (sea Secs. 1792.3, 1792.4,
and 1792.5, Civ, C.).

]

0y

-0

* Also covered are .. . ranties made by distributors
and reteil sellers.,

ed by the CA 4th District Court of Appeal Division 2.
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(see Secs. 1793.2 and 1793.3, Civ. C.).
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Honorible Carlos J. Moorhead ~ p, 5 - $18239 °

Unlika impiied wvarrantiss aris mdoy pro-
visions of the Cousercial Cods (ses e.3., Seca., 2314 and
2315, G,C.C.), which may be wodified an u{::n warranty
(see’Sec. 2314, U.C.C.) and which displaced by
inconsistent express warranty provisions (sss See. 2317,
U.C.C,), implied warranties prowvided for im the Song-
Beverly Consumsr Warranty Act may not be limtted in
ggpuca;:lon or ~modified axpress wrrantise (Sec. 1793,

- vI CI L J

~ Wich respact to s varranties (see Sec,
1791.,2, Civ. T.}, ths sct: various dutiss on
oanuiscturers distributors. and retail sellers. Undex
Sfection 1.793.‘4.g of the Songp-Beverly Consumer Warrsaty Act,
2 manufacturer of consumer goods sold in this state for
which sn express warranty sxists must either saintsain or
cause to be maintained In this state service and repair
facilitias to hounor the warranty terus or minbursse ratail
sellers of such goods to whom buyer nay look for service
and repair, replacemsnt, or reimbursesent according to the
wvarranty terss vhen the manufacturer does not omintain
servics and Tepalr facllities in this state for doing the
warranty work (see Secs. 1793.3 and 1793.5, Civ. C.).
vhethsr the buyer looks to ths manufacturer or s retail
seller for sexrvice and repair, replacement, or reisburse-
tent wnder the éxprass werranty, the act requires the
buyer to return the goods to the wmanufactursr or the
gzt.ail g.llcr., as the case oay be (Secs. 1793.2 and 1793.3,
v‘ c. -

The act provides that a buysr of counsurer goods
may, arong other things, enforce his right to service and
repair, replacemsnt, Or reimbursecent mder sxpress warranties,
in a triple damage action I.r a willful violation of the
act (Sm. 179&, Civ, Co)c :

As stated above, the act requirss a buyer to
return the goods to the wsnufacturer or a retail seller
as a condition to the buyer's right of service and repair,
replacement or reimbursement under an axpraess warranty

000215
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Honorable Carlss J, Foorhead - p, & = #18239

It could be contended that this reguirement
indicates lszislative intent to limit the act to goods
which can be removed fron a household and shi zo the
mamifacturer or retail selier for warranty . However,
the actdes not require a mas.Sacturer to make
warranties. Also the act parmits the use of s .
contracts® in addition to or in 1lieu of express werrantias
(Sec. 1794.4, Civ. C.). Thus tha requirement for resturn
of the goods doss not limit the application of ths act to
movable consumer goods,

' Also, as pointed out above, the act desis not
only with warranties but wiﬂ'a wazzanties
as well, 3 18 no in ths act would affect
the application of thesa lied wmrraunty provisions to
goods that cannot ba ramoved from real property,.

In view of the remedisl character of the act,
we think that a court, :I.n’;gplymg the ruls of libersl
construction, would not limit the scope of the act by
conf the definition of "consumer goods™ to only those
goods o remin movable during if:bu p:rl.od of u;n':nty
coverage (i.s., goods not a part of rsal property ut
rather, would Ei.go full effect to the polgeéy of p:t.;uct:ing
counsumars applying the act to goods, which are otharwise
within the otgitim, without regard to the factor of
wobility during the warranty period.

Thug, we think the act at present appliss to
vanufacturers, distributors and retall sellars of air
conditioning :mits, wvhether or not euch appliances or
machines become 2 part of real property during the period
of warranty covarage.

- S.B, 742, as smended, among other things pr seﬁ
to add the foll.awh’:g section to the Sonpg-Beverly Cmm
Warranty Act:

hlu“l??.’a. 1. Ne r.quircunt of this chapter
') apply to a uiprent or any part
thcroofvrﬂ':{ch u“z :gmponmt of a system
designed to heat, cocol, or otherwise con-
dition alr vhere sich a systeu shall become

a fixed part of a gtructure.” (Civ, C.)

* This could provide for warranty servicer at the residence
of the pureﬁnnr.

000216
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M. if mtd. 5.8, 7&2, as w. would

fhm ﬁntth:: provisions of the sw-lc::rly Consumar
rran alr eonditioning squipment a y part

thereof which hcmo!lmmdn.guduhlc,
cool, or otherwise condition a’v whers such a system becomes
& fixed part of a strueturs., Kowever, the act wiuld, if
S.B. z:z, as anu;d-d, 1::‘:nctod, cmtl_nu.fto apply to air
conditioning posnt part therso -u:g does
not becoms a ﬂ:.d part of ﬂmm. and vhich otherwise
qualifies as consuxer goods,

He now turn to & considerstion of the t of
Coan on Euch: euetmtns ans any peves theteol: aeiCIVAL e
s 0N s 13 parts th £, :
subdivision rssds asz follu-:?’ pro

"1781.1, Ll

"(e¢) The duration of the implied warranty
of merchantability and vhers prassnt ths

" implied warranty of fitness shall be co-

. axtensive in duration with an sxprass warranty
which accompanies the consumer good or pro-
duct, provided the durastion of the express
warranty is veasonable; but in no event shall
such implied warranty have a duration of less
than 60 days nor more than ons year following
the sale of new consumer goods to a ratail
buysr. Whers no duration for an exprass
warranty is stated with respect to consumer
goods, or parts thereof, the duration of
the implied warranty shall be the maximm
period prescribed above,.

* kA" (Civ. C.)

The Song-Beverly Consumer Warrsnty Act is at
presemt silent as to the duration of the implied warranties
of merchantability and fitness arising under ths act.

- The addition of subdivision (¢) to Section 1791.1 of the
Civil Code would establish specific limitations on the
duration of such implied warranties.

ed by the CA 4th District Court of Appeal Division 2.
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Thus, if S.B. 742, as samended, is enacted, we

think the effect of subdivision (c) of Seetion ‘
1791.1 on menufacturers, distxibutors, retail ssllers i
.of air conditioning qq{pmut wiich does mot becowms & <
fixed part of a structure and which is otherwise covered _
by the act, would be to limit the duration of the implied *l
warranties of mchntw 'ghm":i to ﬂ”tmf mot
an express warrsaaty acc aipment

durztion of the express werrsnty is ressomable. Furthersores,

such ixplied warranties could not, under the terms of the L
proposed subdivision, have a duration of less than 60 days -
nor more than one veur; and whers tha duration of the express
:nn-anty is not limited, the duration of an inplied warranty %

8 one year. :

QUESTION MO, 2

4 ratail sellets ot oirt st ’:déiﬁgézga
and ret | ] ars a E t units o
gubdivision (b) which 5.B. 742, as awmended, would,
enzctad, add to Section 1793.1 of the civil Codet

OPINION AND ARALYSYES RO. 2

S.B. 742, as amended, p o8 to add a sub-
division (b) to Section 1793.1 of Cid) Code &z follows:

"793.1. Lk wh

"(b) Every wanufacturer, distributor,
or retaller making exprsss warranties and who
elects to maintain service and repair facilities
within this stats pursuant to the provisions
of this chapter shall:

"(1) At the time of sale, provide the
buyer with the namve and address of each such
service and repair facility within this state;

or

@]

O

O

"(2) At the time of sale, provide the
buyer with the name and address and telephone
nucber of the service and repalr facilicy
central direct within this state. It shall
be tha duiy of the central directory tce provids,
upon inguiry, the name and address of the
suthorizad service and repair facility nsavest
the buysr; or

@

ent received by the CA 4th District Court of Appeal Division 2.
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()
)
T=;T

=
c:‘;éf

¥{3) Haintain at the premises of retail

sallers of ths wvarrm:*ar's consumer gvods a
currant listing of such werrantor's authorized
service and repair facilitiss, or rastall
sellers to who= the cong=mer goods are to be
returnad for service and vepair, whichaver ¢
applicable, within this stats. It shall be

e duty of avery retail sellexr provided with
such a listing to provide, on inquiry, ths ‘
naxs, address, and tslepbone number of the
nearast authorized servies and repair facility,
or ths retail ssller to whom the consumer goods
are to be returned for sexvice and repair,
vhichever is applicable.” _

c A;ius the :.d“ in the dhtiguton Mi the od

izpact of this propos would, because of propos

Section 1795.1 of the Civil C vhich would also be

-added by S.B. 742, as amended, fall only upon msnufacturers,

distributors and retail ssllers of alr conditioning

equipment snd any part thereof which dees not becoxme a

fixed part of a structure and which othexwise comes

:‘1:111:: the provisions of the Song-Beverly Consumer Warrsanty
ct.

Accordingly, we think the effect of proposed
subdivision (b) of Section 1793.1 of the Civil Coda
would bs to require such peraoms making express werranties
on such equl t who elect to maintain service and
repalir facilities in California to furnish and maintain
the information set forth in paragraphs (1), (2) and (3)
of the subdivision quoted above.

QUESTION NO. 3

What is the effect on manufacturers, wholesale
and retail sellers of air conditioning units of proposed
subdivizion (c) which S.B. 742, as amended, would, if
anscted, add to Section 1793.17of the Civil Code?
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OPINION AND ANALYSIS MO, 3

S.B. 742, as amended, would, if metid,
apend Section 1793.3 of the Civil Code as follows:

O

"1793.3. I1f the manufactursr =& £
consuner g%:am in this state for the

3 A0 SXPLESS WAFFAN
% ot provide sexrvice and zepair
a2 within this stats gunmt to sube

division (a) of Section 1793.2, ths buyer

of such maunufacturer's nenc

may Tollow course of action prescr in
gi.lthcrl subdivigion (a) or (b), below, &s
ollows:

"(a) Return the defeetive %%gg
consmner goods to the retail seller t :

for raplacement, or for sarvice or vepair in

accordance with the terms and conditions of

the axpress warranty, Such replacement, servich,

or repair shmlli b at ths optiom of the rastail

seller. I1If the retail seller is unable to

replace the defective artieie with xevechantabie
on goods or is unable to effeet

the sarvice or repair of the goods én asecerviance

with tha tevms eonditions of the warvaney

- 20 &t to sffect conformity with applicabls
%n‘_:f' unrunt%= _’%':_ﬂ:lﬁ seller
8 mro rse buyer

M

A

)

an smount equal
to purchaze price paid by tha e,
less that amount directly attributable to use
by t.hefbuytr prior to discovery of the defest
n .

nonconformicy.

“ghzmil;.tm the dui:l!m -!tieiei
nonconfo consunser g to any retail
sellerx, Ht’ﬂfn this stata, of like goods of
the sane manufacturer for replaceasmt, or for

service or vepair im aceovdanse with the terms
and ecenditions of the axpress varvaney, Sueh

vaplaeenmgnt Replacement, service, or repair
shall be at the option of the retail seller.

) '@ €Y

@]
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In the e; buyer is unshle to
retorn nnncon£ §oo3's to the € ratsiley due

¥o rarsons of 8 u wal ~Or Sethod of
ACLACTmEnt, OF mt. 'F ! Tastallatlon, 7 fn: Tnsturs
of C% BONCONTOLoLiy, the buyer shall " notice
the nonconforsit _t_o_ t:hl :A{Iu'. m
rece eipt %Ilaﬁc'ﬁtna*i'e T ONIoTm: _m re=
talier shall its egt on, Service or repsir
the @ at the by Yesjdaence, OF picx U
Tor sercice 5 oL

T-.n'? soode Yor se mga 5y oF or trrs ze Tar
frane ting the s to g 2e0 as ness.
Costs EE trans ting the e Dods sﬂl be &L Lhe
m nu. he retellex shall be en-

ucan ell such cos a h COBEDB OFf nrmgg"&tion
tutﬂ: ursuan to ac O’n
oatg r. SnepoOrti mncou orming RoOds £30ds sirer o¥ter
r unt return o the
Eo%i tzo §g¢z! @ &q g a reteil eg,
N8

ncoveta * ! wanuineturer

suant tc cet: an m:Eun notice Of mm-
contorey o t rata [ onl:itute return
a! the ds for the Eugasus ! subdivision .
and

Proposed subdivieion {c), smong other thingse,
expressly recognizes that there mey be situstioas covered
by the Song-Beverly Consumer Warraaly Act in which ithe
buyer iz unable to retrin dafective goods becruse of the
pethod by which the goods ware sttached or instelled.

Thus, this subdivision would, in sbsence cf othar provie-
sione, apply to yoods such as air conditioning squipment
which becomes n fived part of the structure, But, n8 we
have seen above, S.B. 74:, as amended, slso proposes the
2ddition of Section 1795, ! te the civil Code which excludas
such eguipment 28 well ns parts therecf from the provisions
of the act,

The proposed sublivision thus would not apply
to » mzoufscturer, discributor, or retril ssller of air
conditioning equipment or any part therecf which is o
camponent of on air conditloning rystea which bacones »
fivad part of & structure,

000221
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lonorable Carlos J. Moorhead ~ p. 12 ~ #13239

’ [

Accordingly, we think proposed subdivision (c)
of Section 1793.3 of the Civil Code would with respect
to other types of air conditioning oq.\a::g:n: imposne
upon manufacturers and retailers of squipment
various duties relating to the return of nonconforming C

£00ds,
QUESTION N3 &

What is the effect on manufacturers, wholesalers
and retall sallers of air conditioning units of proposed
subdivision (a) which $.B, 742, as amendsd, would, if .
enacted, add to Section 1794 of the Civil Code?

OPINION AND IS &

S.B., 742, as amended, poses the following
azendments to Seccian 1794 of tha Civil Code:

, "1794. Any buyer of consumer goods injured
bg a willful violation of the prowisions of
Eemveny’ cf damicone Ssudpaont mas be emteved

[ es ne -n
fox vhres timss %lutmt as uhizi the setval
damages avs sssesved; pius veassusbie ateovney

feseny, and

“5 E ud t ba entered £ o8
times Th mj—% ﬂﬁrﬁm ae;_ug[t%éhi_ Ees
are assessed, and

"(b) reasonabla attorney fees may be
amrgé;_;.' o

)

Y

)

)

. Ye think that proposed subdivizion (a) is
merely a restructured version of the first part of the
second sentence of Section 1794 and thus does not nake
any substantive chanio in the Song-Beverly Consumer Warranty
Act as that act applies to manufacturers, distributors,

and recail sellers of air conditioning equipment.

O

]

)
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QUESTION MO, 5
What 4s the effect om manufacturers, distributors
and retail sellers of air comdirioming ewui aof
preposed Cection 1733.1 of the rivil Cods 5.0, 742,

as amsnded, would, if enscted, add to the Soug-~-Beverly
Consuner Warraaty Actc?

OPINION AND ANALYSIS NGO, 5

As indicated above in Gpinion and Anll;.

Bo, 1, it is oxr opinion that proposed Saction 1795.1

of the Civili Code wuld renove from the provisions of the
Song-Beverly Comsumer Warranty Act air conditioning
quﬁntumm:&m which 15 a cowponent of

an air conditioning syste: praseantly covered by tha act
vhere such & system becane 3 fixed part of & structure.

Very truly yours,

Gaorge R, Murphy
Legislative Counsel

By ‘
Johm T. Studebaker
Deputy Legislative Counsel

JIS:db

Two copies to Homorable Alfred H. Song,
pursuant to Joint Rule 35,

000223

t received by the CA 4th District Court of Appeal Division 2.

0023%
o
MJN/242



BLANK PAGE

Artifact of Photocopy Reproduction

JAN RAYMOND

LEGISLATIVE HISTORY AND LEGISLATIVE INTENT
1 (888) 676-1947

0024

MJN/243

ed by the CA 4th District Court of Appeal Division 2.

oc8&ment receiv

0

O

Y

O

)

()

)

O

@]

O

O



ASSEMBLY COMMITTEE ON JUDICIARY ' SB 742

CHARLES WARREN, CHAIRMA ™

SB _74. (Song} (analysis written on the basis of amendments to be
presented at hearing.)

Consumer Warranties - revises various provisions of Consumer Warranty
Act of 1970. (Song-Beverly Consumer Warranty Act)

Existing law defines consumer goods as being any motor vehicle,
machine, appliance or like product used or bought for use primarily
for personal, family, or household purposes.

SB 742 defines consumer goods to mean any new mobile home or
part thereof as well as any new goods or products, except textiles
and products intended for consumption by individuals, the retail
sale of which is accompanied by express warranty where such good
is used or bought for use primarily for personal, family, or house-
hold purposes.

"Soft goods" and "consumables"  (textiles, etc.) are exempted
from the definition of consumer goods. However, if such sale is
accompanied by an expressed warranty and they do not conform to
such warranty, the buyer may return the goods within 30 days of
purchase, or the period specified i1 the warranty, whichever is
greater, for replacement or reimbursement of the purchase price.

Existing law partially defines implied warranty "“to be free
from defects of material and workmanship”. SB 742 eliminates the
requirement that goods "be free from defects of materials or work-
manship" from the definition of implied warranty of merchant
ability., Section 1 of the bill is being amended so that one
relying on implied warranty may rely on present revisions of
Uniform Commercial Code for protection if not covered by this
bill.

Section 3 of the bill is being amended to limit the remedies
for breach of implied warranties to those provided in the Commercial
Code. Permits the award of reasonable attorneys*® fees in such
action. The bill prohibits the award for treble damages where
judgment is based only upon breach of implied warranties.

District Court of Appeal Division 2.

SB 742 exempts equipment and parts thereof of a system designed

to heat, cool, or otherwise condition air when the system becomes <
a part of the fixed structure, <
SB 742 exempts consumer goods that are defective or fail to EE
conform to expressed warranties where the defect or non-conformities g,
is causod by negligent installation of the goods by persons other =
than the manufacturer or his representative, ‘ ;;
®)

9/27/71 .2

5 g

‘ S
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MJN/244



SB 742

The bill provides a person making expressed warranties to
maintain service and repair facilities in the state to carry out
the terms of the warranty to the goods failing to conform. It
eliminates the responsibility of retailers of like goods of the
same manufacturer to give effect to warranties accompanying the
sale of used goods,

SB 742 spells out the cobligations of mavufacturer and retailers

with respect to allocation of cost -incurred in transporting,
servicing, or repairing non-conforming goods.
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AMENDED IN ASSEMBLY SEPTEMBER 20, 1871 °
AMENDED IN SENATE JUNE 8, 1971
SENATE BILL '

No. 742

_ Introduced by Senator Séng

Mareh 29, 1971

REFERRED TO. COMMITTER 0N JUDICIARY

An act to amend Sections 1791, 1791.1, 1792, 1702.1, 17082.2,
17924, 1792.5, 1793, 1793.1, 1793.2, 1793.3, 1793.4, 1793.5,
1794, 1794.2, 1754.3, and 1794.4 of, and o add Scctions
17964, 1793.55, #7954 and 1795.5 to, the Civil Code, rolat-
ing lo consumer warrankics,

LEGISLATIVE COUNSEL'S DIGRST
SB 742, as antended, Seng (Jud.). Consumer warranties,
Amends, adds various sees,, Civ.C,
Revises various provisions of Song-Beverly Cousumer Warranty Act.
Operative on January 1, 1972,
Vote—Majority ; Appropriatien—No; Fiseal Committee—No,

The people of the State of California do cnact as follows:

1 Secrrox 1. Seetion 17904 is added to the Civil Code, to
9 rewd: )

3 17904, The remedies provided by this chapter are cum-

4 mulative and shall not be construed ag restricting any remedy

5 that weuld sthewwdiae he available to o parvty entitied to vchief

6 under the previsiony of this chnpter is otherwise quailable .

7 Sec. 2. Scetion 1701 of the Civil Code is amended to read:

8 17901, As used in this chapter:

9 (a) “*Consumer goods’’ means any new mobilshoine, motor
10 vehiele, machine, applinnee, like product, or part thercol
11 {hat is ased or bought for use primarily for persinal, family,
12 or houschold purposes. ‘‘Cousumer goods’™ also means any
13 new good or product, exeept for soft goods und eonsumables,
14 the vetail sale of which is accompanied by an express warranty
15 to the retail buyer thereaf and such product is used or bought
18 for use primarily for personal, family, ov household purposes,

7 Soft goods and consumables, the refail sale of which is accom-
18 panied by an express warranty, shall be subjeet to the provi-
10 sions of Scetion 1793.35. :

th District Court of Appeal Division 2.
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(b) “‘Buyer” or “retail buyer’’ means any individual who
buys consumer goods from a person engaged in the business
of manufacturing, distributing, or selling such goods at retail
Ax used in this subdivision, *‘person’’ means any individual,
partnership, corporation,” essociation, or other legal entity
which engnges in any such business. o

(e) “*Manufncturer’ means any individual, partnership, cor.
poration, association, or other legal relationship which manu.3
factures, assembles, or produces consumer goods. .

(@) “Distributor'” wmenns any individual, partnership, cor
poration, association, or other legal relationship whieh standg?
between the manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer goods,

(e) “‘Retail scller,” **seller,” or “retailer’’ means any indi.
vidual, partnership, corpomtinn,\nssociation, or other legnl re
lativuship which engages in the business of selling consume
goods to retail buyers.

{f} **Soft goods’’ means any pliable product substantiall
composed of woven materinl, natural or synthetic yarn o
fiber, textile, or similar produet,

(=) “'Consumables’’ means any produet which is intended
for consumption by individuals, or use by individuals fo:
purposes of personal carve or in the performanee of servieey~
ordinarily rendered within the household, and which usunlly =
is vonsumed or expended in the course of such consumption
or use. ;

Sec. 3. Seetion 1791.1 of the Civil Code is amended to
read:

1791.1.  As used in this chapter: ) . :

(2) “‘Implied warranty of merchantability’’ or ““implied.
warranty that goods are merchantable” means that the con- -
sumer goods meat each of the foilowing: b

(1) Pass wilhout objeetion in the trade under the contract
deseription.

(2} Are fit for the ordinary purposes for which such goods ;
are used. o :

-(3) Arc adequately contained, packaged, and labeled.

{4) Conform to the promises or afirmations of fact made ZF
on the container or label.’ §

(b) “*Implied warranty of fitness” means that when the L &
retailer, distributor, or manufucturer has reason to know any 2%
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg:
ment of the seller to seleet and furnish suitable goods, then |
there is an impiied warranty that the goods shall be fit for

such purpose,

(e) The duration of the implied warranty of merchantability,
and where present the implied warranty of fitness shall be co
extensive in duration with an express warranty which geeom:
panies the cousnmer geod er praduet goods , provided the dura
tion of the express wiarranty is reasonable; but in no event 3
shall such implied warranty have a duration of less than 60
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51 the goods is with the buyer.

—3— SB T42
days nor more than one year following the sale of new econ-
sumer goads to a retail buyer. Where no duration for an ex-
press warranty is stated with respeet "3 consumer woods, or
parts thercof, the duration of the implied warranty shall be
the maximum period preseribed above, .

(d) Any buyer of consumer goods injured by a breach of the
implied warranty of merchantability and where applicable .by
& breach of the implied warranty of fitness may bring an action
for the recovery of damages pursuant to the provisions of
10 Chapter 6 (commencing with Scction 2601} and Chapter 7
11 (commenecing with Section 2701) of Division 2 of the Commer-
12 cial Code, and, in such action, the provisions of subdivision
13 (b) of Section 1794 of this chapter shall apply.

14 - Sec. 4. Seetion 1792 of the Civil Code is amended to read:

15 1792. Unless disclaimed in the manner prescribed by this

16 chapter, overy sale or consignment for sule of consumer geods

17 that are sold at retail in this state shali be aceompanicd by

18 the manufacturer’s implied warranty that the goods are

19 merchantable,

20 Sze. 5. Secetion 17921 of the Civil Code is amended to

21 read:

22 17921, Every sale or consignment for sale of consumer

23 poods that are sold at retail in this state by a mannineturar

24 who has reason to know at the time of the retail sale that the

25 goods are required for a partieular. purpose and that the

26 buyver is relying on the manufacturer’s skill or juiyment to
27 - seleet or furnish suitable goods shall be aceompanied by such

28 manufacturer’s implicd warranty of fitness,

29 Sec. 6. Scetion 1792.2 of the Civil Code is amended to
30 read:

31 1792.2. Bvery sale or consignment for sale of consumer
32 goods that are sold at retail in this state by a retailer or dis-
43 tributor who has reason to know at the time of the retail sale
24 that the goods are required for u particular purpose, and that
35 the buyer is relying on the retailer’s or distributor’s skill or
36 judgment to seleet or furnish suitable goods shall be accom-
37 panied by such retailer's or distributor’s implied warranty
38 that the moods are fit for that purpose.

39 Sue, 6.5. Section 1792.4 of the Civil Code is amended to
40 rend: ' . .
41 17924, (a) No sale of zoods, governed by the provisions of
42 this chapter, on an ‘*as is"* or '‘with all faults'’ Dbasis, shall
43 be cffective to diselnim the implied warranty of merchantability
44 or, where applicable, the implicd warranty of fitness, nnless
45 a conspicuous writing is attached to the goods which clearly
46 informs the buyer, prior to the sale, in simple and coneise
47 language of each of the following: . -

48 (1) The goods are being sold on an “‘as is'’ or “‘with all
49 [faults’’ basis.

50  (2) The entire risk as to the qualily and performance of

h District Court of Appeal Division 2.
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.the requirement of notifieution prior to the sale.

_whichever is zmplicnble, within this state. It shall be the duty &

(3) Should the goods prove defective following their pur. 2,
chase, the buyer and not the manufacturer, diatributor orE
retailer -assumes the entne cost of all neeessary servxemg or 3
ropair.

(L) In the event of S'lle of consumer goods by means of 2
mail order catnlog, the eatalog offering such goods shall con-
tain the required writing as to cach item so offered in liew of

SEC. 6.5
read:
17925, Every sale of esnsnmes rrood% that are govcrncd bJ
the provisions of this chapler, on an ‘‘as is’’ or
Eaults’’ basis, made in compliance with the provisions of this ;:
chapter, shall eonstitute a waiver by the buyer of the implied :
warranty of mexrchantability anfﬁs where applicable, of the im.
plied warranty of fitness, :
Sec, 7. Sectivn 1793 of the Civil Code is amended to read
1793. Nothing in this chapter shall nifeet the right of the
manufacturer, distributor, or retailer to make express war-
ranties with respeet to consumer goods, Iowever, a manutac.
turer, distributor, or retailer mdkm" express warranties may s
not limit, modily, or diselaim the 1mphed warranties guaran.
teod by tlns Ch.lptel‘ to the sale of consumer gonds..

Section 17925 of the Civil Code is amended to .

SEG B “Seetion 1793.1 of the Civil Code is amended to 3
read;:
17! l'il (a) Every manufacturer, distributor, or retailer |

making express warrantics with respeet to consumer goods |
shall. fully set forth such warrantics in readily anderstood .
langunge and clearly identify the party making such e\press
warranties, =

(b) Bvery m‘muf.\cturer, distributor, or retailer mnkmﬂ
eXPress warranties and who elects to maintain ser\'lcc and f_
repair facilities within this state pursuant to the provisions of & § .
this chapter shail: b

(1) At the time of sule, provlde the buyer with the name .
and address of each such service and repair facility thhm &
this state; or

(2) At the time of sale, provide the bll)’(‘l‘ with the name ‘md
address and telephone wumber of the serviee and repair faeility 3
eentral dircetory within this state. It shall be the duty of the ¥
central direetory to provide, upon inguiry, the name and ad- ¥
dress of the authorized serviee and repair facility nearest the
buyer; or - 3

({ 3) Maintain at the premises of retail sellers of the warran-%.
tor’s consumer zoods n current listing of such warrantor’s aun- 2
thorized serviee mld repaic fncxhtms, or retail sellers to whom
the consumer goeds are to be returned for service and repair, =

of every refail scller provided with such a listing to provide, on .
inquiry, the name, address, and telephone number of the near-;
est authorized service and repuir facility, or the retail seller to

o 0 =1 5> O R 69 b

42
43

46

- the applicable express warranties, the manufacturer shall

» direetly attributable to use by the buyer prior to the discovery

SB 742

: whom the consumer goods are to be veturned for service and

repair, whichever is applicable.

S&:c 9. Section 1'79&2 of the- Civil Code is amend.d 1o
ToR

1793.2. {a) Bvery manufacturer of consumer goods sold
in this state and for which the m'\nuf'mturer has made an
express warranty shall:

(1) Maintain or cause to be maintained in this state suffi-

“cient service and repair facilities to carry out the terms of

such warranties ; or
(2) Be subject to the provislons of Section 1793.5.
(b) Where snch serviee and r('p'ur facilltics are maintained .

.in this state and service or repair of the goods is necessary

because they do not conform with the applienble express war-
ranties, service and repair shall be commenced within a Teason-
able time by the manufacturer or its representative in this
state. Unless the buyer agrees in writing to the contrary, the
zoods mnst be serviced or repaired so as to conform to the
apphmble warranties within 30 days. Delay caused by condi-
tions beyond the control of the manufacturer or his represent-
atives shall serve to extend this 30-day requirement. Where
sneh delay arises, conforming goods shall be tendered as soon
as possible following termination of the condition giving rise
to the delay.

{¢) Tt shall be the duty of the buyer to deliver nonconform-
ing roods to the manufacturer’s service and repaiv facility
within this state, unless, dne to reasons of size and weight, or
method of attachment, or method of. installation, or nature of
the nonconformity, such delivery cannot reasonably be accom-
plished. Should the buyer be unable to effect return of noncon-
forming goods for any of the ahove reasons, he shall notify the-
manufacturer or ifs nearest service and repair facility within
the state, Writton notice of nonconformity to the manufac-
turer or its service and repair facility shall eonstitute rerurn
pf the goods for purposes of this scetion. Upon receipt of
such notice of noncnnfm'mlty the manufacturer shall, at its
option, service or repair the goods at the buyer’s resulencc, or
pick up the goods for service “and repair, o arrange for trans-
porting the goods to its service and repair faeility. All costs -
of trausporting the goods when, pursuant to the above, a buyer
is unabie to effect return shall be at the manufacturer’s ex-
pense. Costs of trnnspmtuw noncnnfnrm:ng goods after de-
livery to the service and repair facility wutil return of the
goods to-the buyer shall be at the manufacturer’s expense.

{d) Should the manufacturer or its representative in this
state be unable to service or repair the guods to conform to

cither replace the goods or reimburse the buyer in an amount
equal to the purchuse price paid by the buyer, less that amount

of the nonconformity,

District Court of Appeal Division 2.
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1  'Ske 10. Seeti . . k-
:‘;‘ reads ' ction 1793.3 of the Civil Code is amended,t‘g
: 1793.3. If the manufacturer 5
3 " of consumer woods sold i i

é iir::]ttcvzgr whui::h the (llnnnut‘ncturcr has made an c'(prt-s};n\t'}:?“f
anty does not provide service and repair faciliti Xpress war-t

3 state pursuant to subdivision (z) of Deation 17952, tho buget
7 of such wanufacturer’s nonconforming goods may Foilow {ﬁ::

8 course of action preseribed in e ivisi
13' e fOIlo\VS:p ibed in cither subdivision {a) or (b?l,'l'
11

12 At ) b
I g:::x;;l‘]‘ :iec':n:inuge \}\:lth the terms and conditions of the ex.
. iss warranty., Such replacement i i
11 Dy ; , service, or repair shall b
o ption of the retail seller. IE th i i .
B e 5 . e retail seller is unable -
b ¢ nonconforming goods or i : ice or
Jo eoeplase the g g r is unable to service or
I aoods 50 as to effeet conformity wi i .
b air the goo {Teet con ormity with applicable ex-:
T press warranties, such retail seller shall ruimhursr:apthe b(:x;:r:'

19 less that i
s at amount directly attributs

B utable to use by t

5(1) to (({:;ct;;’ory- of the nonconformity, Y the bu

21 ') Return the nonconformi

a ) Retury th A ng consumer good to any retai

)3 i;.cllu, \‘utlnn this state, of like #oods of the s;me mnnuf}fmt?l?z:‘-

E u(;r r0 p:_dco.nu;nt. or for serviee or repair, Replacement, serviee, -

= (n)pn{:r shall be at the option of the retail seller ' 5

= ‘rm;g ] ;1 H:e .:;\:;ng;]a b\lxyrrr is unable to return noneonforming

26 gronds ¢ retailer due to rensons of size : i i

., asons of size and weigl :

5 e e ] aht :

34 ;:11(:1]:;:;11 of .Etr.u.}mwnt. or method of installation, or nature ?)E'
confarmity, the buyer shall give notice of the noncon-%

yer prior .-

29 [ . . ;
i ﬁzn}ut‘{ tu‘) the retailer. Upon receipt of such notice of noncoun-2, &
rmity the retailer shall, at its option, serviee or repair the? ]

K31

R0
i

i_)mm]s at the buyer’s residenee, or picl up the goods for serviee:
.1y " F, 1 )
r repair, or arrange for transporting the goods to its place‘-

‘il (!rth'l]lsil,\ESS. Costs of transporting the goods shall be at the i
retailer’s expense. The retailer shall be entitled to recover all;i- )

35  such costs of transportation from the manufacturer pursuant3

36 Seetion 1793.5 i
36 to Seetion 1793.5. Costs of transporting nonconforming goodsﬁ‘

37  after delivery to the retailer until retur

ST er del i aile eturn of the good:

:Eh PIm c‘l, when ineurred by a retailer, shall be rccn\'of;(jqb\}let%rtt}m

ii) I.ElL 1.1a'nut;acm'ror pursaant to Seetion 1753.5. Written notice

o o nonu‘omormlty to the retailer shall conslitute veturn of the
zoods fer the purposes of subdivisions (a) and (b). o

43 “read:

12 See. 10.3. Section 1793.35 is added to the Civil Code, to¥ 1

+4+  1793.35. {a) Where the retai -
x 3.35. (a) W retail sale of soft goods or consum-E:;
i(: ‘}[1’1“5 is nccompanied by a express warrs\ntyhand sich igem,%;l

do not conform with the terms of the express warranty, the% d

47 buyer thereof may return the goods within 30 days of purchasess

48 or the periad specified in the warranty, whichever is gresterl’“-“

49 The ma . Ay z
20 .1“ nufacturer may, in the express warranty, direet thé ¥
il | ?k ehaser to return noneonforming goods to a retail seller of3
31 like roods of the same manufacturer for replacement

—6— - 1

(a) Return the noneonformi ok
( ) ing consumer goods
retail seller thereof for veplacement, or for‘fervice t:r t::e”'?”

o——_ .

8 in an amount equal to the purchase priee paid by the buyer,
¥

5

T 8B 742
1 (b) When soft goods or consumables are returned to 2 Tetail
9 geller for the reason that they do not eonform to an eXPTESS
3 warranty, the retailer ghall replace the noneonforning g s
4 where the manufacturer has directed replacement in the ex-
‘5 press warranty. In the event the manufactarer has not
§ dirceted replacement in the express warranty, the retailer may
7 replace the nonconforming goods or reimburse the huyer in
8 an amount equal to the purchase price paid by the buyer- for
9 the goods, at the option of the retailer. Costs of reimbursement
10 or replacement are recoverable by a retailer from the manu-
11 facturer in the manner provided in Section 1793.5.

12 Sgc. 11 Section 17934 of the Civil Code is amended to
13 read:

‘14 - 1793.4. Where an option is exercised in favor of service und

15 repair under Qection 1793.3, such service and repair must be
16 commenced within a reasonable time, and, unless the buyer
17 agrees in writing to the contrary, goods conforming to the

.18 applicable express warranties shall be tendered within 30 days.

19 Delay caused by conditions beyond the control of the retail
20 seller or his represcntative shall serve to extend this 30-day
21 requirement. Where such a delay arises, conforming goods
23 shall be tendercd as soon as possible following termination of
93  the condition giving rise to the delay. :
24  Sec 12, Section 1793.5 of the Givil Code is amended to
95 read: .
26 1793.5. Bvery manufacturer making express warranties
97  who dors not provide service and repair facilities within this
28 state pursuant to subdivision (a) of Section 1793.2 shall be -
50 Tliable as preseribed in this section to every retail seller of such
20 manufacturer’s soods who incurs obligatiens in piving cffect
31 to the express warrantics that accompany such manufactarer’s
49 consumer zoods. The amount of such liability shall be deter-
41 mined as follows:
HE! {a) In the cvent of replacement, in an amount equal to the
35 actual cost to the retail seller of the veplaced goods, and cost
36 of transporting the goods, if sueh costs arc incurred plus &
97 reasounble handling charge.
ag ' (b} In the event of service and repair, in an amount E(]l.lﬂ.l
19 to that whieh would be reeeived by the retail seller for like
40 service rendered to velail consumers who are not entitled to
41 warranty protection, including actual and reasonable costs of
49 the service and repair and the cost of transporting the gonds,
41 if sach costs are incurred, plus a reasonable profit.
44 (¢} In the ovent of reimbursement under subdivision (a)
45 of Section 1793.3, in an amouni equal to that reimbursed to
46 the buyer, plus a reasonable handling charge.
47 Sec. 13, Section 1792 of the Civil Code 18 amended to read:
48 1794 Any buyer of consumer zoods injured by & wﬂl.ful
49 violation of the provisions of this chapter may bring &b action
50 for the recovery of damages, and
51 (a} Judgment may be entered for three times the amount
52 at which the actunl damages are assessed, an

RN = { = e
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(b) Reasonable attorney fees may he awarded,

Sec. 14, Section 17942 of the Civil Code is amended t,
rond

17942, (a) Subdivision (a) of Seetion 1794 shall not
apply to a enuse of action commenced or miaintained pursuant
to Seetioh 352 of the Code of Civil Procedure or pursuant t
Seetion 1787 of this endr.

{b) Subdivision (a) of Scation 1794 shall not apply to 5
Judgment based solely on a breach of implied warranty of
merchantabilily or, where present, the implied warranty of
fituess,

Sre, 13,
read:

17943, The provisions of this chapter shall not appiy:

{a} To any defeet or napconformity in conswmcr xoods
eansed by tive unauthorized or unveisonable use of the goods
Bllowing sale; ov

b) To any defeer op noneonformity in consumer goods
cansed by the veglivent installation of the goods by a person
ather than the manufacturer or his representative authorized
by him 10 install his woods,

Sze. 16, Seetion 17944 of the Civil Code is amended to

Scetion 17943 of the Civil Code is amended to

i

! Netling in this chuntor shall ba construml to pre-
veur the sale of 2 service contract to Hie hayer in addition te
e i How of an oxnress warranty iF sueh voulraet fully and
censpiviovsiy disclwrs i simnie and rendily  understood
Fasage the terms and randitions of sueh eontract,

se: M Beetion 17533 oy added se the Civil Eode; 8

~*

Frihck N reanbement of this ehaptes shall apple to any
FEhiEhent mn one mae dheend schick B s eatspunents of &
i & to feats orbk o aiherwise ensdition aie swhoe
shitdt bt & Gxod Baet o 1 8 rnebape -

Seetion 17055 is added fo the Civil Code, to read;
Notwithstanding the provisions of subdivision (a)
of Seetion 1791 deiining oonsamer gonds to mean Fpew”
geods, i o distributor or vetadl sellor of tsed consumer goods
makes oxpress warrantivs with respeet to used woods that are
soitl it This stare, the oblivation of sueh distribuzor ur rotail
seller shall be the same as that imposed on the manufacturer
under this ehapter, except:

(@) Tt shall be the oblization of the distributor op retail
seller making express warrantios with respeet to used cons
sunier goods (and net the geivinal manufacturer, distributor,
or retail seller making sxpress warranties with respeet to such
gaods wher new) to mainiain, or cause to be main sined, sufi-
eient serviee and repair facilives within this state ro earry out
the terms of sueh express warrantics,

(b) The provisiens of Section 1793.5 shall not apply to the
sale of used eonsumer goods sold in this state, -+

:Smmqmmnﬁcowi—‘

el
(2]

13

RN
(5] BN

16
17

—9— SE 742

(¢) The duration of the implied warranty of mf:rclnn_'lt-
ability and where present the implied vvarrauty of fitness with
respect to used consumer goods sold in this state, wheie the
sale is accompanied by an express warranty, shall be coexten-
sive in duration with an express warranty which accompanics
the consumer gead o peadaet goods | provided the duration
of the express warranty is reasobable, but in ne event shall
such implied warranties have a duration of less than 30 days
nor more than three months following the sale of used eom-
sumer goods to a vetail buyer. Where no duration for an ex-
pross warranty is stated with respeet to such goods, or parts
thereof, the duration of the implicd warranties shall e the
maximum period preseribed above.

Sec. 18. The provisions of this act shall beeome operative
on January 1, 1972, and shall apply to sales of consumer goods

ceewrring oa and wfter January 1, 1972, provided such con-

sumer goods are munufactured on or after March 1, 1971,

District Court of Appeal Division 2.
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REPLY TO: . . coMMITIERS -
R AND PHOF

STATE CAPIPOL

SACRAMENTO 95014 = m HEALTH AND WELFARE -

9is: 448.3388 JuBicEARY
LOCAL GOVERNMENT

CuTRICT ETFICE 1" - - f"l' -
Z3DT RC GAMFIEL T Avinot 1
- COMMISEIONE

O ranss _ ) sy CounrTTEL. <
ALFRED H. SONG REVISION OF PENAL CoDE
JOINT CHOMMITTEER,
LOS ANGELES COUNTY ARIEMIS SAFETY
TWENTY-E1QHTH SENATORIAL DISTRICT CALIFORNIA LAW NEVIZION
COMMIBSION
CHAIRMAN
SENATE COMMITTEE ON JUBDICIARY
DATE: October 4, 1971 .
TO: Assemblyman Beverly
FROM: Senator Song
: SB 742
The one point of question on this bill that arose during com~
mittee hearings was the effect of SB 742 on the air conditioning %
. 'm
industry. > Z
The bill, as amended in the Assembly on September 30th, makes O
no change whatever as far as the relationship of the Song-Beverly g
o
Consumer Warranty Act to the heating and air conditioning industry.<{ _
(¥ —
The amendment of September 30th deleted an exemption for this in- S
. —
dustry, and now the bill does no more than maintain the status guo 8
@)
in this area. g8
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FLOOR STATEMENT

I ask for approval of this conference committee report on

SB 742,

This bill is a clean-up measure for the Song-Beverly Consumer
Warranty Act thaﬁ we passed last year,

save for one section, this bill is not controversial, and,
" in fact, passed the Assembly unanimously.

The controversial section would exclude such heating and air-
conditioning equipment as is built into a home from coverage of
the Act. The reason for this is that the Act deliniates the rights
and responsibilities of manufacturers, retailers, and consumers,
and is not designed to regulate the varioué contractors and sub-~
contractors that handle air-conditioning equipment. These contrac-
tors are presently regulated by the Contractors State License Law.

The bill as it passed the Senate contained the exclusion. It
was deleted by the Assembly.

The conference committee compromise réstores.thé exclusion,
but provides that when a retailer of such equipment warrants it,
that retailer-warrantor would be responsible for its warranty under

the terms of the Act, This @istinguishes the situation in which

L4

a consumer purchases his equipment from Sears {(still covered) fram
that in which he deals with a tract developer who in turn has dealt
with a series of contractors (not covered).

Thim compromise is acceptable to the retailers and the air-

conditioning industry. No organization or individual has expressed

000232

ent received by the CA 4th District Court of Appeal Division 2.
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any oprosition to me.

Page TwoO

I ask .or an "aye" vote.

000233
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ed by the CA 4th District Court of Appeal Division 2.
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i, | ASSEMBLYMAN,
' PO \; LoE .

November 4, 1971

The Honorable Ronald Reagan
Governor, State of California

State Capitol
Sacramento, California

Re: ‘Senate Bill 742

Dear Governor Reagan:

Senate Bill 742 is now before you for your
consideration.

This measure revises and clarifies various
provisions of the Consumer Warranty Act of 1970,
This 1970 legislation, also designated the Song-
Beverly Consumer Warranty Act, is perhaps the major
consumer bill of the 1970 Session and has received
widespread publicity and comment in the press, legal
journals and trade papers, ‘

In my opinion Senate Bill 742 improves the
existing act and deserves your early approval.

Respectfully,
ROBERT G. BEVERLY

RGB:mn

ce: Senator Alfred H. Song
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November 5, 1971

h The Honorable Ronald Reagan
- Governor of California
State Capitol
Sacramento, California 95814

Re: SB 742
Dear Governor Reagan:

SB 742 has passed the Legislature and has been sent to vour
office for your approval. -

lLast year the Song-Beverly Consumer Warranty Act was enacted,

- containing, like most new pieces of legislation, its share of loop-
holes and ambiguities. The present bill, SB 742, is a clean~up
bill. 1Its sole purpose is to clarify what is presentlv law so that
manufacturers, retailers, and consumers will have a more accurate
idea of the nature of their rights and responsibilities,

o Specifically:

- Section 1791 (a) amends present law to make clear which
classes of products fall within the definition of *consumer goods"
in the Song-Beverly Act,

5 - Section 1791.1 specifies the duration of implied warranties
' attaching to products also covered by an express warranty, thus
permitting warrantors to cost accurately their warranty obligations.

- secFion'l?93.l clgrifies the responsibilities of the war-
rantors maintaining service and repair facilities to notify their
customers of the location of these service and repair facilities.

- Sections 1793.2 anrnd 1793.3 restate the rules d ini
. . t eterminin
i who is to pay the costs of transporting defective products to gnd
' ~ from the facility at which the warranty servicing takes place

| .

000236
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The Honorable Ronald Reégan' -2~ November 5, 1971

N

- Sections 1791 and 1795.5 distinguish the differences in the
way the Act applies to new and to used goods.

-'l () —

There are numerous other changes sharpening the language,
clarifying intent, and making sure that the Song-Beverly Act con- 2
forms with definitions in the Uniform Commercial Code. R

o

SBE 742 has been examined in detail with representatives of
the Ccalifornia Retailers Assocciation, Ccalifornia Manufacturers,
General Motors, General Electric, and the Chamber of Commerce.
These organizations support the bill, There is no known opposi-
tion. :

"

/I-féspect request that you sign this bill into law.

ALFRED H. SONG i
BHS/ny
Enclosure I

» I (. - (). -

o~
[ |
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Pos : SACNAMENTO CA SEsOR

o ':No?euibér 4, 1971,

The Honorable Ronald Reagan
- Governor of California
P State Capitol
- Sacramento, California

Dear Governor Reagan:

California Manufacturers Association strongly urges you to sign
intv law SB 742 by Senator Alfred Song,

S

This bill is essential to clarify and correct several features
of the Song-Beverly Consumer Warranty Act passed by the Legislature
an¢ signed by you in 1970.

Last year's act seemed to be subject to misinterpretation by
both manufacturers and retailers, as well as the ultimate customers
because its provisions were not couched in readily understood language,
SB 742 clarifies this and should provide clear guidelines to all
parties invelved in a retail transaction in the State of California.

Again, we urge you to sign SB 742 into law.

Thank you.

Sincerely yours,

. 1.2 fanss

A. E. Davis
Vice President

AED:mm
cct . Senator Alfr.d Song

000238
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. i'Agriculture and Services! - SB 742
W7 OR_ COMMISSION IR Pt R NP AUTHOR
:Department of Consumer-Affairs @ - Song

o

7 A "fr‘\v“'

e

. .;.‘ . '_ ;;3? h. '--=-, - ';l
Deals with consumer warranties,
the :Consumer Warranty Act of 1970,

HISTORY, SPONSORSHIP AND RELATED LEGISLATION:

The Song-Beverly Consumer Warranty Act was enacted in the 1970 legislative
session and becomes operative January 1, 1972, AB 742 is the cleanup bill,
with several substantive changes in areas that were omitted or were ambiguous
in the original Act, Interest groups and associatiomns affected by the Act
supplied input to this bill. There were no directly related bills,

“This bill is designed to clarify and refine |’

ANALYSIS:

A, Specific Findings

T W

S N Y

""Consumer goods' are better defined as new

goods’ purchased primarily .

for personal, fam:[.ly, or househeold purposes, Mobilehomes (one of -
this departments maior complaint areas) are specifically included o
-under the Act. Implied warranties are redefined and limited toone ‘@

year. Soft wear items (clotking), are given a limited exclusion fromg
the Act, which we believe to be appropriate. The triple damages =
section is made inapplicable to a breach of the implied warranties. a
Several minor technical changes are made which do not increase or
decrease the protection of the consumer, . We believe the total effec
of the bill is to provide a more workable Act than the original ver- o
sion. The consumer is provided protection and oppressive responsi- <
bilities are not imposed upon the manufacturer and supplier of -
consuvmer goods, As an example, the primary -duty of returning non- o

- () . Y

conforming goods to the manufacturer or his representative is placed‘%'
upon the buyer, The manufacturer does have the duty when he offers ©
an expregs warranty of insuring, reimbursement, or replacement of O
goods under the warranty. This 1s not unreasonable because the express
warranty is only offered at the option of the manufacturer. Enforce-— 1
ment is via civil action. 7 |<
B, TFiscal Analysis e |
=
No fiscal impact to this department, ~
<< | .
@) 4
(]
This department maintained an approved neutml position. =
RECOMMENDATION: —§.~r
- yay | D
OATE oA‘fE—EE“—
\!—S”l‘ NOV £ 19
99p-16 (Rev. 1/T1) 000239 > 4 " < .
—_— 00256 -
—_——
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November 8, 1971

The Honorable Ronald Reagan
Governor, State of California

State Capitol
Sacramento, California

Dear Governor:

Senate Bill 742 is now before you for your consideration,
and this is to urge your signature on the measure. This
legislation is a cleanup vehicle to improve the Song-
Beverly Consumer Warranty Act of 1970 and has the support
of the California Manufacturers'! Association and the
California Retail Association. ’

Your favorable conSLderatlon of Senate Bill 742 will be
appreciated.

Yours very truly,

GC:ac

0002401
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ENROLLEDIBILL MEMORANDUM TO GOVERNOR .- - DATE
<ol o November 11, 1971 I
= P '
BILL NO.: cpn 945 AUTHOR ¢ i
31 . - B
2-Bradley and Richardson l
Vote—Assembly I
Ayes— .
‘No#s—  Unanimous [

SB 742 makes several clarifying amendments to the Consumer
Warranty Act of 1970.

The California Manufacturers Association and the California
Retailers Association request approval,

The Department of Consumer Affairs recommends approval.

Assemblyman Beverly and Senator Cologne request approval.
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Sec. 11. The Superintendent of Public Instruetion shall
adopt rules and regulations necessary for the effective adminis-
tration of Scetions 3 to 15, inclusive, of this act.

The regulations adopied by the superintendent shall set
forth the standards and criteria to be used in the evaluation of
project applications submitted by school distriets.

The standards and criteria adopted by the superintendent,
among other items, shall include a statement of specific goals
to be sought in the program both in terms of pupil achieve-
ment and the requirements for evaluation of the program.

Sec. 12. Participating districts, on forms preseribed by
the Superintendent of Public Insiruction, may apply for funds
to conduct the study program pursuant to Sections 3 to 15,
inclusive, of this act.

The application shall contain, but not be limited to:

{a) A description of the method of evaluation to be used
to demonstrate the suecess of the study.

{(b) Provisions for identifieation of the students’ require-
ment of such services and criteria which will be used by the
distriet to evaluate the students’ academic progress.

Sec. 13, The participating distriets shall submit reports
to the Superintendent of Public Instruction at the times, in
the manner, and in the form preseribed by him.

Sec. 14. At the end of the three years’ duration of the
study programs, the Superintendent of Public Instruction shall
submit to the Governor and the Legislature a report, including
within it an evaluation of the study programs.

Sec. 15, The Superintendent of Public Instruction and
the participating school districts may utilize such federals
funds as may be available for the purposes of the study pro-

4.

SEC. 16. There is hereby appropriated from the General
Fund in the State Treasury to the Superintendent of Publie
Instruction the sum of five hundred thousand dollars ($500,-
000), for expenditure and allocation as follows:

{a) For the purposes of Sections 1 and 2 of this

act, during the 1971-1972 fiscal year .- $75,000.
(b) For the purposes of Sections 3 to 15, inclu-

sive, of this act, during the 1972-1973, 1973-

1974, and 1974-1975 fiscal years_ -~ $425,000.

SEc. 17. Sections 3 to 15, inclusive, of this act shall be-
come operative on July 1, 1972.

CHAFTER 1522
An act to add Sections 11017.1 and 53069.6 to the Government
Code, relating to civil actions by the stale.

[Approveﬂ by Governor November 16, 1971, Flled with
Secretary of State November 16, 1971.]

The people of the State of Californiac do enact as follows:

Section 1. Section 11017.1 is added to the (overnment
Code, to read:

V) ; . y 2 J

Ch, 1523] 1971 REGULAR SESSION 3001

11017.1. Each state agency shall take all practical and rea-
sonable steps to recover civil damages for the negligent, will-
ful, or unlawful damaging or taking of state property under
the jurisdiction of the state agency, including the institution

of appropriate legal action.

Sec. 2. Section 53069.6 is added to the Government Code,
to read:

53069.6. Each local agency, as defined in Section 54851,
shall take all practical and reasonable steps to recover civil
damages for the negligent, willful, or unlawful damaging or
taking of property of the loeal agency, including the institu.
tion of appropriate legal action.

CHAPTER 1523

An aet to amend Sections 1791, 1791.1, 1792, 17921, 1792.2,
17932.4, 1792.5, 1793, 1793.1, 1793.2, 1793.3, 1793.4, 1793.5,
1794, 1794.2, 1794.3, and 17944 of, and to edd Bections
1790.4, 1793.35, 1795.1, and 1795.5 te, the Civil Code, relai-
ing fo consumer warranties.

fApproved by Governor November 16, 1971, Filed with
Secretary of State November 16, 1971.]

The people of the State of California do enact as follows:

Secriow 1. Section 1790.4 is added to the Civil Code, to
read: -

1790.4. The remedies provided by this chapter are cumu-
lative and shall not be construed as restricting any remedy
that is otherwise available,

SEc. 2. Section 1791 of the Civil Code is amended to read:

1791. As used in this chapter:

(a) “‘Consumer goods’’ means any new mobilehome, motor
vehicle, machine, appliance, like product, or part thereof
that is used or bought for use primarily for personal, family,
or household purposes. ‘' Consumer goods’’ also means any
new good or product, except for soft goeds and consumables,
the retail sale of which is accompanied by an express warranty
to the retail buyer thereof and such produet is used or bought
for use primarily for personal, family, or household purposes.
Soft goods and consumables, the retail sale of which is accom-
panied by an express warranty, shall be subject to the provi-
sions of Seetion 1793.35,

(b) ““Buyer’’ or '‘retail buyer’’ means any individual who
buys eonsumer goods from a person engaged in the business
of manufacturing, distributing, or selling such goods at retail.
As used in this subdivision, ‘‘person’’ means any individupl,
partnership, corporation, association, or other legal entity
which engages in any such business. :

(¢) ‘‘Manufacturer’’ means any individual, partnership, cor-
poration, association, or other legal relationship which manu-
factures, assembles, or produces consumer goods.

(d) ‘““Distributor’’ means any individual, partnership, cor-
poration, association, or other legal relationship which stands

District Court of Appeal Division 2.
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3002 STATUTES OF CALTFORNIA [Ch. 1523
between the manufaeturer and the retail seller in purchases,
eonsignments, or contracts for sale of consumer goods.

{e) ““Retail seller,” ““seller,”” or “‘retailer’’ means any indi-
vidual, partnership, ecorporation, association, or other legal re-
lationship which engages in the business of selling consumer
goods to retail buyers.

(f) *‘Soft goods’’ means any pliable product substantially
composed of woven material, natural or synthetic yarn or
fiber, textile, or similar produet.

(g) ‘‘Consumables’’ means any produet which is intended
for consumption by individuals, or use by individuals for
purposes of personal care or in the performance of services
ordinarily rendered within the household, and which usually
is consumed or expended in the course of such eonsumption
or use. .

S&Ec. 3. Section 1791.1 of the Civil Code is amended to
read:

1791.1. As used in this chapter:

{(a) "‘Implied warranty of merchantability’” or ‘‘implied
warranty that goods are merchantable’’ means that the con-
sumer goods meet each of the following:

(1) Pass without objection in the trade under the contraet
description.

(2) Are fit for the ordinary purposes for which such goods
are used.

(3) Are adequately contained, packaged, and labeled.

(4) Conform to the promises or affirmations of fact made
on the container or label.

(b) ‘‘Implied warranty of fitness’’ means that when the
retailer, distributor, or manufacturer has reason to know any
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-
ment of the seller to select and furnish suitable goods, then
there is an implied warranty that the goods shall be fit for
such purpose.

(¢) The duration of the implied warranty of merchantability
and where present the implied warranty of fitness shall be co-
extensive in duration with an express warranty which accom-
panies the consumer goods, provided the duration of the
express warranty is reasonable; but in no event shall such im-
plied warranty have a duration of less than 60 deys nor more
than one year following the sale of new consumer goods to a
retail buyer. Where no duration for an express warranty is
stated with respeet to consumer goods, or parts thereof, the
duration of the implied warranty shall be the maximum period
prescribed above,

(d) Any buyer of consumer goods injured by a breach of the
implied warranty of merchantability and where applicable by
a breach of the implied warranty of fitness may bring an action
for the recovery of damages pursuani to the provisions of
Chapter 6 (commencing with Section 2601} and Chapter 7
{commeneing with Section 2701} of Division 2 of the Commer-
cial Code, and, in such action, the provisions of subdivision
(b) of Section 1794 of this chapter shall apply,

o “ 0 0

M
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BEec¢. 4. Section 1792 of the Civil Code is amended to rend:
1792. Unless disclaimed in the manner prescribed by this

chapter, every sale or eonsignment for sale of consumer goods

that are sold at retail in this state shall be accompanied by
the manufaeturer’s implied warranty that the goods are
merchantable. ‘

Sec, 5. Bection 17921 of the Civil Code is amended to
read:

1792.1. Every sale or consignment for sale of consumer
goods that are sold at retail in this state by a manufacturer
who has reason to know at the time of the retail sale that the
goods are required for a particular purpose and that the
buyer is relying on the manufacturer’s skill or judgment to
select or furnish suitable goods shall be accompanied by such
manufacturer’s implied warranty of fitness.

S;:o. 6. Section 1792.2 of the Civil Code is amended to
read:

1792.2. Every sale or consignment for sale of consumer
goods that are sold at retail in this state by a retailer or dis-
tributor who has reason to know at the time of the retail sale
that the goods are required for a particular purpose, and that
the buyer is relying on the retailer’s or distributor’s skill or
judgment to select or furnish suitable goods shall be accom-
panied by such retailer’s or distributor’s implied warranty
that the goods are fit for that purpose.

S(;:c. 6.5. Section 17924 of the Civil Code is amended to
read:

17924, (a) No sale of goods, governed by the provisions of
this chapter, on an ‘‘as is’’ or ‘“with all faults’’ basis, shall
be effective to diselaim the implied warranty of merchantability
or, where applicable, the implied warranty of fitness, unjess
a conspicuous writing is attached to the goods which clearly
informs the buyer, prior to the sale, in simple and coneise
language of each of the following:

(1) The goods are being sold on an ‘‘as is”* or *“‘with all
faults’’ basis,

(2) The entire risk as to the quality and performance of
the goods is with the buyer,

(3) Should the goods prove defective following their pur-
chase, the buyer and not the manufacturer,” distributor, or
retailer assumes the entire cost of all necessary servicing or
repair.

(b) In the event of sale of consumer goods by means of a
mail order catalog, the eatalog offering sueh goods shall eon-
tain the required writing as to each item so offered in lieu of
the requirement of notifieation prior to the sale.

SEc. 6.5. Section 17925 of the Civil Code is amended to
read :

1792.5. Bvery sale of goods that are governed by the pro-
visions of this chapter, on an ‘‘as is’* or ‘‘with all fanlts”
basis, made in complianee with the provisions of this
chapter, shall constitute a waiver by the buyer of the implied
warranty of merchantability and, where applicable, of the im-
plied warranty of fitness.

M ' [0 IO

MJN/263

S
= |
&h District Court of Appea Division 2.

&



i gAnN]

v - - !

3004 STATUTES OF CALIFORNIA [Ch 1523

SEG. 7. See_t.lon_1793 of the Civil Code is amended to read :

1793. Nothmg in this chapter shall affect the right of the;
mangfact}lrer, distributor, or retailer to make express war-
ranties \.\’lﬂil respeet to consumer goods, However, a manufac.
tarer, @strlbu?or, or retailer making express wa;ranties may
not limit, modify, or diselaim the implied warranties guaran-
teed by this chapter to the sale of consumer goods.

Skc. 8. i T ivi i
read:c 8. Section 1793.1 of the Civil Code is amended to

langu s(iat 1I:‘m-‘ch such warrantie
age and clearly identif
warranties, v Hy the p

(b) Every manufacturer, dis
express warranties and who el
repair faeilities within this stat
this chapter shall:

(1) At the time of sale,
an‘d address of each such
this state; or

(2) At the time of sale i i
, Provide the buyer with the name an
gg;itx;esis gpd telephope number of the service and repair facilit:cy]'
ent El dl‘rectory within this state. It shall be the duty of the
dres:aof tl}l;ectm;{l to prowde! upon inquiry, the name and ad-
buger. or € authorized service and repair facility nearest the
(3) Maintain at the premises of i
; retail sellers of the warran-
:ﬁr s ct:insums_er goods a current listing of such warrantor’s aE-
thor_lze Service and repair facilities, or retail gellers to whom
lf' c}(lmsum_er goods are to be returned for serviee and repair,
;‘ lchever is applicable, within this state. It shall be the dut_v,:
; every reteil seller provided with such a listing to provide, on
en{gulrtyh, the name, address, and telephone number of the néar-
vsho‘:: . }?;-1:2?1 service andd repair facility, or the retail seller to
: Jeonsumer goods are to be returned f i
repair, whichever is applicable. o servics and

e &S&Ec 9. Section 1793.2 of the Civil Code is amended to

1793.2. (a) Every manufacturer of consumer goods sold

in this state and for whi
exl?i'gssh}varranty aor ch the manufacturer has made an
. aintain or cause to be maintained in this stat i
clent service an i iliti s of
ctoh e a1 ;do :épalr faeilities to earry out the terms of
(g) Be subject to the_provisions of Seetion 1793.5,
. (th)is\zthgre such service and repair facilities are maintained
; ate and service or repair of the goods is necessary
ecause they: do not conform with the applicable express war-
rg;ltxeg, service and repair shall be commenced within a Teason-
at e time by the manufseturer or its representative in this
state. Unless the buyer agrees in writing to the eontrary, the
good§ must be serviced or repaired so as to conform to' the
applicable warranties within 30 days. Delay caused by condi.

s in readily understood
arty making such express

tributor, or retailer making
ects fo maintain service and
¢ pursuant to the provisions of

provide the buyer with the name
service and repair facility within

Ch. 1528} 1571 REGULAR SESSION 3005
tions beyond the control of the manufacturer or his represent-
atives shall serve to extend this 30-day requirement. Where
puch delay arises, conforming goods shall be tendered as soon
as possible following termination of the eondition giving rise
to the delay.

(e) Tt shall be the duty of the buyer to deliver nonconform-
ing goods to the manufacturer’s service and repair facility
within this state, unless, due to reasons of size and weight, or
method of attachment, or method of installation, or nature of
the nonconformity, such delivery cannot reasonably be accom-
plished. Should the buyer be unable to effect return of noncon-
forming goods for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility within
the state. Written notice of nonconformity to the manufac-
turer or its service and repair faecility shall constitute return
of the goods for purposes of this section. Upon receipt of
such notice of nonconformity the manufacturer shall, at its
option, service or repair the goods at the buyer’s residence, or
piek up the goods for service and repair, or arrange for trans-
porting the goods to its service and repair facility. All costs
of transporting the goods when, pursuant to the above, a buyer
is unable to effect return shall be at the manufacturer's ex-
pense. Costs of transporting nonconforming goods.-after de-
livery to the service and repair facility until return of the
goods to the buyer shall be at the manufacturer’s expense,

(d) Should the manufaseturer or its representative in this
state be unable to service or repair the goods to conform to
the applicable express warranties, the manufacturer shall
either replace the goods or reimburse the buyer in an amount
equal to the purchase price paid by the buyer, less that amount
directly attributable to use by the buyer prior to the discovery
of the nonconformity.

Sec. 10. Seection 1793.3 of the Civil Code is amended to

read:
1793.3. If the manufacturer of consumer goods sold in this
state for which the manufacturer has made an express war-
ranty does not provide service and repair facilities within this
state pursuant to subdivision (a) of Section 1793.2, the buyer
of such manufacturer’s nonconforming goods may follow the
course of action preseribed in either subdivision (a) or (b),
below, as follows ;"

(a) Return the nonconforming consumer goods to the
retail seller thereof for replacement, or for service or re-
pair in accordance with the terms and eonditions of the ex-
press warranty. Such replacement, service, or repair shall be
at the option of the retail seller, If the retail seller is unable
to replace the nonconforming goods er s unable to service or
repair the goods so as to effect conformity with applicable ex-
press warranties, such retail seller shall reimburse the buyer
in an amount equal to the purchase price paid by the buy_er,
less that amount directly attributable to use by the buyer prior
to discovery of the nonconformity. .

{b) Return the nonconforming consumer good to any retail
seller, within this state, of like goods of the same manufacturer
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for replacement, or for service or repair, Replacement, service,
or repair shall be at the option of the retail seller,

{c) In the event a buyer is unable to return nonconforming
goods to the retailer due to reasons of size and weight, or
method of attachment, or method of installation, or nature of
the nonconformity, the buyer shall give notice of the noncon-
formity to the retailer, Upon receipt of such notiee of noncon-
formity the retailer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods for service
or repair, or arrange for transporting the goods to its place
of buginess, Costs of transporting the goods shall be at the
retailer’s expense. The retailer shall be entitled to recover all
such costs of transportation from the manufacturer pursuant
to Section 1793.5. Costs of transporting nonconforming goods
after delivery to the retailer until return of the goods to the
buyer, when incurred by a retailer, shall be recoverable from
the manufacturer pursuant to Section 1793.5. Written notice
of nonconformity to the retailer shall constitute return of the
goods for the purposes of subdivisions (a) and (b).

S;:c. 10.5. Section 1793.35 is added to the Civil Code, to
read: .

1793.35. (a) Where the retail sale of soft goods or consum-
ables ig aceompanied by an express warranty and such items
do not conform with the terms of the express warranty, the
buyer thereof may return the goods within 80 days of purchase
or the period specified in the warranty, whichever is greater.
The manufactursr may, in the express warranty, direct the
purchaser to return nonconforming goods to a retail seller of
like goods of the same manufacturer for replacament.

(b) When soft goods or consumables are returned to a retail
geller for the reason that they do not conform to an express

. warranty, the retailer shall replace the nonconforming goods

where the manufacturer has directed replacement in the ex-
press warranty. In the event the manufacturer has not
directed replacement in the express warranty, the retailer may
replace the nonconforming goods or reimburse the buyer in
an amount equsl to the purchase price paid by the buyer for
the goods, at the option of the retailer, Costs of reimbursement
or replacement are recoverable by a retailer from the manu-
facturer in the manner provided in Section 1793.5.

SEec. 11. Section 1793.4 of the Civil Code is amended to
read:

1793.4. Where an option is exercised in favor of service and
repair under Section 1793.3, such service and repair must be
commenced within a reasonable time, and, unless the buyer
agrees in writing to the contrary, goods conforming to the
applicable express warranties shall be tendered within 30 days.
Delay caused by conditions beyond the control of the retail
seller or his representative shall serve to extend this 30-day
requirement. Where such a delny arizes, conforming gocds
shall be tendered as soon as possible following termination of
the condition giving rise to the delay.

S;.c. 12. Section 1793.5 of the Civil Code is amended to
read: .

[ ! M [
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1793.5. Every manufacturer making express warranties
who does not provide service and repair facilities within this
state pursuant to subdivision (a) of Section 1793.2 shall be
liable as prescribed in this section to every retail seller of such
manufacturer’s goods who incurs obligations in giving effect
to the express warranties that accompany such manufacturer’s
consumer goods. The amount of such liability shall be deter-
mined as follows:

(a) In the event of replacement, in an amount equal to the
actual eost to the retail seller of the replaced goods, and cost
of transporting the goods, if such costs are incurred plus &
reasonable handling charge.

(b) In the event of serviee and repair, in an amount equal
to that which would be received by the retail seller for like
service rendered to retail consumers who are not entitled to
warranty protection, including actual and reasonable costs of
the serviee and repair and the cost of transporting the goods,
if such costs are incurred, plus a reasonable profit.

(¢) In the event of reimbursement under subdivision (a)
of Section 1793.3, in an amount equal to that reimbursed to
the buyer, plus a reasonable handling charge.

Sec. 13. Seection 1794 of the Civil Code is amended to read:

1794. Any buyer of consumer goods injured by a willful
violation of the provisions of this chapter may bring an action
for the recovery of damages, and .

(2) Judgment may be entered for three times the amount
at which the actual damages are assessed, and

{b) Reasonable attorney fees may be awarded.

S;G. 14. Section 1794.2 of the Civil Code is amended to
read;

1794.2. (a) Subdivision (a) of Seetion 1794 shall not
apply to a eause of action commenced or maintained pursuant
to Section 382 of the Code of Civil Procedure or pursuant to
Section 1781 of this code,

(b) Subdivision (a) of Seection 1794 shall not apply to a
judgment based solely on a breach of implied warranty of
merchantability or, where present, the implied warranty of
fitness.

Sec. 15. Section 1794.3 of the Civil Code is amended to
read:

1794.3. The provisions of this ehapter shall not apply to
any defect or nonconformity in consumer goods caused by the
unauthorized or unreasonable use of the goods following sale.

Sec. 16. Section 1794.4 of the Civil Code is amended to
read:

1794.4. Nothing in this chapter shall be construed to pre-
vent the sale of a service contract fo the buyer in addition to
or in licu of an express warranty if such contract fully and
conspienously discloses in simple and readily understood
language the terms and eonditions of such contract.

8Ec. 16.5. Section 1795.1 is added to the Civil Code, to
read: :

953935
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'1795.1. No requirement of this chapter shall apply to any
equipment or any part thereof which is a component of a
system designed to heat, cool, or otherwise condition air where
such a system shall become a fixed part of a structure, unless
an express warranty respecting suech component has been made
by the retailef thereof, in which event it shall be the duty of
the retailer to give effect to the provisions of this chapter.

Sec. 17. Section 1795.5-is added to the Civil Code, to read:

1795.5. Notwithstanding the provisions of subdivision (a)
of Section 1791 defining consumer goods to mean ‘‘new’’
goods, if a distributor or retail seller of used consumer goods
makes express warranties with respeect to used goods that are
sold in this state, the obligation of suech distributor or retail
seller shall be the same as that imposed on the manufacturer
under this chapter, except:

(a) It shall be the obligation of the distributor or retail
seller making express warranties with respeet to used con-
sumer goods (and not the original manufacturer, distributor,
or retail seller making express warranties with respect to such
goods when new) to maintain, or cause to be maintained, suffi-
cient service and repair facilities within this state to carry out
the terms of such express warranties.

(b) The provisions of Section 1793.5 shalt not apply to the
sale of used consumer goods sold in this state.

(¢) The duration of the implied warranty of wmerchant-
ability and where present the implied warranty of fitness with
respect to used consumer poods sold in this state, where the
sale is accompanied by an express warranty, shall be coexten-
sive in duration with an express warranty which aceompanies
the eonsumer goods, provided the duration of the express war-
ranty is reasonable, but in no event shall such implied war-
ranties have a duration of less than 30 days nor more than
three months following the sale of used consumer goods to L}
retail buyer. Where no duration for en express warranty is
stated with respect to such goods, or parts thereof, the dura-
tion of the implied warranties shall be the maximum period
preseribed above. "

Sgc. 18. The provisicns of this act shall become operative
on January 1, 1972, and shall apply to sales of consumer goods

occurring on and after January 1, 1972, provided such con- -

sumer goods are manufactured on or after March 1, 1971.

CHAPTER 1524
An gct to aomend Section 12417 of the Code of Civil
Procedure, relating to eminent domain for state highways.

Agproved by Governor November 16, 1971. Filed with
LApp Becretary of State November 16, 1971.])

The people of the State of California do enact as follows:

SeEcrion 1. Seetion 1241.7 of the Code of Civil Procedure
is amended to read:

1241.7. (a) Except as provided in subdivision (b), not-
withstanding any other provision of law to the contrary, the

Ch. 1524] 1971 REGULAR SESSION 3009
fact that property is appropriated for public nse as a state,
regrional, eounty, or city park or recreation area, or wildlife or
waterfow] management area as presently established by the
Department of Fish and Game pursuant to Seetion 1525 of
the: Fish and Game Code, or historie site included in the
National Register of Historic Places or state-registered land-
marks, or as an ecological reserve as provided for in Article
4 {commencing with Section 1580) of Chapter 5 of Division

- 2 of the Fish and Game Code, establishes a rebutiable pre-

sumption of its having been appropriated for the best and
most necessary public use. The presumption established by this
section 1s & presumption affecting the burden of proof.

(b) ‘When property appropriated for a public use as a state,
regional, county, or city park or recreation area, or wildlife or
waterfowl management area as presently established by the
Department, of Fish and Game pursuant to Section 1525 of the
Fish and Game Code, or historie site ineluded in the National
Register of Historic Places or state-registered landmarks, or
as an ecological reserve as provided for in Article 4 (commene-
ing with Section 1580) of Chapter 5 of Division 2 of“the Fish
and Game Code, is sought to be acquired for state” highway
purposes, or for public utility route or structure purposes,
and such park or recreational area, or wildlife or waterfowtl
management area, or historic site, or ecological reserve was
dedieated to or established for park or reereational purposes,
or as a wildlife or waterfowl management area, or as an
historic site included in the National Register of Historic
Places or state-registered landmarks, or as an ecological re-
serve as provided for in Article 4 (commeneing with Section
1580) of Chapter 5 of Division 2 of the Fish and Game Code,
prior to the initiation of highway route location studies, or
publie utility route or structure location studies, an action for
declaratory relief may be brought only by the public ageney
owning such park or reecreational area, or wildlife or water-
fowl management area, or historic site, or ecological reserve
in the superior eourt to determine the question of which
publie use is the best and most necessary public use for such
property. Such action for declaratory relief shall be filed and
served within 120 days after publication by the California
Highway Commission or the public utility in a newspaper of
general circulation pursuant to Section 6061 of the Govern-
ment Code, and delivery of a written notice to the public
agency owning such park or reereational area, or wildlife or
waterfowl management area, or historic site. or ecological
reserve by the California Highway Commission or publie
utility that a proposed route or site or an adopted route in-
cludes park land or recreational area, or a wildlife or water-
fowl management area, or an historie site, or an ecological
reserve owned by that agency. In sueh declaratory relief
action, the resolution of the California Highway Commission
shall not be conelusive evidence of the matters set forth in
Section 103 'of the Streets and Highways Code. Such action
for declaratory relief shall have preference over all other
civil actions in the matfer of setting the same for hear-
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CALIFORNIA LEGISLATURE
AT SACRAMENTO
1973-74 REGULAR SESSION

SENATE FINAL HISTORY

SHOWING ACTION TAKEN IN THIS SESSION ON ALL SENATE BILLS,
CONSTITUTIONAL AMENDMENTS, CONCURRENT, JOINT RESOLUTIONS
AND SENATE RESOLUTIONS

CONVENED JANUARY 8, 1973
ADJOURNED SIME DIE NOVEMBER 20, 1974

DAYS IN.SESSION 254
CALENDAR DAYS : 635

LT. GOVERNOR JOHN L. HARMER SENATOR JAMES R. MILLS

Fresiclent of the Senate Fresident pro Tempore

Complled Under the Direction of
DARRYL R. WHITE
Secratory of the Senate

8y
DAVID H. KNEALE
History Cherk
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SENATE FINAL HISTORY

S.B. No. 1601—Song and Dymally.

An act to amend Sections 5116, 5125, and 5127 of, and to repeal Sections 5117
and 5130 of, the Civil Code, relating to civil law,
1974
an. 29—Introduced. Read first time. To print.
an. 25-.From print.
an. 29—To Com. on JUD. .
June 10—From committee with author’s amendments. Read second time.
Amended. Re-referred to committee.
une 12--From committee: Do pass. (Ayes 7. Noes 0.)
une 13-——Read second time, To third reading.
une 24—Read third time. Passed. To Assembly. (Ayes 35. Noes 0. Page 11257.)
une 25—In Assembly. Read first time. To Com. on .
Aug. 13—Set, first hearing. Hearing canceled at the request of author.
Aug. 19—From committee with author’s amendments. Read second time.
Amended. Re-referred to committee. .
Aug. 20—Set, first hearing. Further hearing to be set.
Aug. 21—From committee with author’s amendments. Read second time.
Amended. Re-referred to committee,
Aug. 26—From committee: Do pass as amended. (Ayes 6. Noes 0.) Read
second time. Amended, To third reading. -
Aug. 28—Read third time. Passed. To Senate. (Ayes 72. Noes 0. Page 17796.)
Aug, 28--In Senate. To unfinished business.
Aug. 31—Senate concurs in Assembly amendment. To enroliment. (Ayes 28.
Noes 0. Page 14126.)
Sept. 5—Enrolled. To Governor at 5 p.m.
Sept. 23—Approved by Governor. :
Sept. aptered by Secretary of State. Chapter 1206, Statutes of 1974.

S.B. No. 1602—Song.

An act to amend Section 17955 of the Civil Code, relating to consumer
warranties.
1974
}a.n. 22—Introduced. Read first time. To print.
an. 25--From print.
Jan. 29—To Com. on JUD.
Feb. 27—From committee: Do pass. (Ayes 10. Noes 0.) .
Feb. 28--Read second time. To third reading.
Mar. 4—Read third time. Passed. To Assembly. &Ayes 30. Noes 0. Page 8246.)
Mar. 5—In Assembly. Read first time. Held at desk.
Mar. 6—To Com. on JUD.
- Mar. 28—From committee: Do pass. To Consent Calendar.
April 1—Read second time, To Consent Calendar.
April 4—Read third time. Passed. To Senate. (Ayes 72. Noes 0. Page 11783.)
April 4—In Senate. To enrollment.
April S—Enrolled. To Governor at 3 p.m.
April 17—Approved by Governor. i
April 17 ptered by Secretary of State. Chapter 163, Statutes of 1974.

S.B. No. 1603—Robbins (Cbauthor: Assemblyman Boatwright).

An act to repeal Chapter 3 (commencing with Section 8200) of Division 1 of
Title 2 of, and to add Chapter 3 {commencing with Section 8200} to Division
1 of Title 2 of, the Government Code, relating to notaries public.
1974
an. 23—Introduced. Read first time. To print.
an. 28—From print. .
an. 29—To Com. on G.O.
eb. 26—Set, first hearing. Hearing canceled at the request of author.
Nov. 30—From committee without further action.

000248

MJN/269

0

ocement received by the CA 4th District Court of Appeal Division 2.

Oy

)

™M

'

O

D)

™

!

™

)

M



ISENATE BILL No. 1602

Introduced by Senalor Song

January 22, 1974

— et et et b
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§ An act to amend Section 1795.5 of the Civil Code, relating

to conswner warranties.

LEGISLATIVIE COUNSEL'S DIGEST

SB 1602, as introduced, Song. Consumer warranties: used

goods.
d  States that obligations of a distributor or retail seller of used
 goods sold in this state under the Song-Beverly Consumer
Warranty Act extend to sales of all used goods regardless of
when such goods may have been manufactured.

States that this act does not constitute a change in, but is
| declaratory of, existing law.
[ Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 17955 of the Civil Code is
amended to read:

1795.5. Notwithstanding the provisions of subdivision
(a) of Section 1791 defining consumer goods to mean
“new” goods, if a distributor or retail seller of used
consumer goods makes express warranties with respect
to used goods that are sold in this state, the obligation of
such distributor or retail seller shall be the same as that
imposed on the manufacturer under this chapter, except:

(a) It shall be the obligation of the distributor or retail
seller making express warranties with respect to used
consumer goods {and not the original manufacturer,
distributor, or retail seller making express warranties
with respect to such goods when new) to maintain, or

2 1602 25 101
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cause to be maintained, sufficient service and repair
facilities within this state to carry out the terms of such
express warranties.

{b) The provisions of Section 1793.5 shall not apply t
the sale of used consumer goods sold in this state.

{¢) The duration of the implied warranty o
merchantability and where present the implied warrant
of fitness with respect to used consumer goods sold in thi
state, where the sale is accompanied by an expres
warranty, shall be coextensive in duration with an expres
warranty which accompanies the consumer goods
provided the duration of the express warranty
reasonable, but in no event shall such implied warrantie
have a duration of less than 30 days nor more than thre
months following the sale of used consumer goods to
retail buyer. Where no duration for an express warrant
is'stated with respect to such goods, or parts thereof, th
duration of the implied warranties shall be the maximu
period prescribed above.

(d) The obligation of the distributor or retail sefl
who makes express warranties with respect to used goo
that are sold in this state, shall extend to the sale of a
such used goods, regardless of whern such goods may hay
been manufactured.

SEC. 2. The amendment of Section 1795.5 of the Civ
Code made by Section 1 of this act does not constitute
change in, but is dec¢laratory of, the existing law.

o
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SEIATE COWAITTEE ON JUDICIARY
BACKIROUND INPORMATION
—fba,

1. gourge

(a) what group, 6rnnintion. governmental agency, or other
person, if any, requested tha introduction of the bill?

ove

(b) which groups, organisations, or governmental agencies
have m:ut.d you in support of, or in eopposition to,
your ?

Nowé

(e} 1f a similar bill has bean introduced at a previous
session of the Legislature, wvhat was its number and
the year of its iatroduction?

2. purpose
What problem or deficiency under existing law & e bill
sesk to remedy? )

SEpEr Soe G coRTS , CoTreay To AoTiea 1 TeMT,
PR LTIV ThHe pePricaTind BF e ce0f ¢ j7a5.5 T
Lot0 S DA FRcTuads  PFTIR  MNReV L

If you have any further background information or material relating
to the bill, please enclose a copy of it or state whers the infor-
mation or material is available. ’

PLEASE COMPLETE THIS PORM AND RETURN IT 7O THE SENMATE COMMITTEE OM
JUDICIARY, ROOM 2046 AS SOON AS POBSIBLE. IN ANY CABE, PLEASE
RETURN IT MOT LATER THAN 14 DAYSE AFTER RECEIPT.
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SB_ 1602

The purpose of SB 1602 is, frankly, to correct a piece of
sloppy drafting that we committed several years ago. The problem
has been brought to our attention by several attorneys.

Most of the Song-Beverly consumer'Wairanty Act applies only to
the sale 6f new conéumer goods. As the Act imposes duties upon the
manufacturers of new goods, we included a provision making the Act
apply only to goods manufactured on or after March 1, 1971. Thia
effective date permitted manufacturers to cost their obligations.

| Unfortunately, the March 1, 1971, effective date can also be
read so as to apply to Civil Code Section 1795.5 --- the section
amended by this bill. This is unfortunate becausé a date of manu-
facture haa4no relevance to its provisions. The section imposes
no burden on any manufacturer, nor does it affect any manufacturer
in any way, '

It is the only section of the Act applying £o used goods. It
only applys to retailers and distributors and only if they choose
to warrant the goods they sell. There is no reason for any manu-
facfuring date limitation.

Without SB 1602 a retailer of used goods who wishes to give :
a warranty may have to meet two different legal standards —--—-~

depending on the age of the goods. 8B 1602 will place all such

goods under a single standard.

—
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Sacramento, California
January 21, 1974

H ble Alfred H. S THoMAS D. WheLAN
onorabie re . Song ‘:I':M“
Senate Chamber P p—

Consumer Warranties - #372

Dear Senator Song:

: Pursuant to your request, we have prepared the
attached draft, relating to consumer warranties.

Among other things, the amendment to

Section 1795.,5 of the Civil Code made by this draft pro-
vides that a distributor or retail seller of used
consumer goods who makes express warranties with respect
to those goods that are sold in this state has the same

. obligation under the Song-Beverly Consumer Warranty Act
as that imposed on a manufacturer except that such
obligation extends to the sale of all such used goods
regardless of when such goods may have been manufactured.

In addition, the draft provides that this
amendment of Section 1795.5 of the Civil Code does not
constitute a change in, but is declaratory of, existing
law.

However, Section 18 of Chapter 1523 of the
Statutes of 1971 provides specifically that the provisions
of the Song-Bevergy Consumer Warranty Act, including the
provisions of Section 1795.5 presumably, apply to sales
of consumer goods occurring on and after Janmuary 1, 1972,
provided such consumer goods are manufactured on or after
March 1, 1971.
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Honorable Alfred H. Song - p. 2 - #372

In view of Section 18 of Chapter 1523 of the
Statutes of 1971, there is g serious question whether
the amendment made to Section 1795.5 of the Civil Code
by this draft is in fact declaratory of existing law,

Moreover, if this amendment is not declaratory
of existing law, there is a constitutional question
raised by the amendment to Section 1795.5 made by this
draft relating to the impairment of the obligation of
contracts. (Sec. 16, Art. I, Cal. Const., Sec. 10 (1),
Art. I, U.S. Const.) .

Very truly yours,

George H. Murphy
Legislative Counsel

uty Legislative Counsel

JAM:mlib
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SB 1602 (Song)
As introduced
Civil Code

CONSUMER WARRANTIES
=USED GOODS~-

MO W

HISTORY
Source: Author
Prior Legislation: None

Support;‘ Unknown

Opposition: No Known

DIGEST

Specifies that, for purposes of the Song-Beverly
Consumexr Warranty Act, the obligation of the dis-
tributor or retail seller who makes express war-~
ranties with respect to used goods that are sold
in this state shall extend to the sale of all such
goods regardless of when such goods may have been
manufactured.

Specifies that the bill is declaratory of existing
law.

PURPOSE

Avoid judicial constructions which would limit the
applicability of the Song-Beverly Consumer Warranty Act
to used goods manufactured after March 1, 1971.

COMMENT

1. It is contended by the proponents of this measure
that some courts, contrary to the author's intent,
are limiting the application of the provisions of
the Song-Beverly Consumer Warranty Act relating
to used goods, to include only goods which were
manufactured after March 1, 1971.

(more)
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SB 15802 (Song)
Paga rwo

This bill therefore specifies, as a declaration
of existing law, that the obligation of the dis-
tributor or retail seller who makes express war-
ranties with respect to used goods that are sold
in this state shall extend to the sale of all
such used goods, regardless of when the goods
may have been manufactured.

Section 1795.5 of the Civil Code, which is
amended by the bill and governs the application
of the warranty act to used goods, was added to
the warranty act in 1971 by Chapter 1523 of the
Statutes of 1971. Section 18 of that Chapter
reads, in part, as follows:

The provisions of this act...shall apply
to sales of consumer goods occurring on
and after January 1, 1972, provided such
consumer goods are manufactured on or
after March 1, 1971.

Considering the provisions of Section 18, it is

questionable that the bill is declaratoxy of
existing law.
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DATE TYPED: 3-1~74

BILL NUMBER: SB-1602 3

AUTHOR: 'Song

AMENDES COPY: Oxiginal
Sedrdradrdedr dedev drdevedede e de de de dedr e de

*
%* *
. :mﬂmvhﬂ*******ﬂt
o POSITIONS
N NO INPUT AVAILABLE.
DIGEST

This bill, concerning consumer warranties, would state
that obligations of a distributor or retail seller of
used goods sold in *his state under the Song-Beverly

Consumer Warranty Act would extend to sales of all

used gocds regardless of when such goods may have been
manufactured. The bill would alsc state that this act
would not constitute a change in, but would be declar-

atory of, existing law.

FISCAL EFFECT: Appropriation, no. Fiscal

Commi+ttee, no.

(@

ed by the CA 4th District Court of Appeal Division 2.
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ASSEMBLY COMMITTEE ON JUDICIARY
Bill Analysis

Work Sheet

RE: Bill No. N~ S (N (—}-:ﬂmq
o

Please complete this form and return it to the Assembly Committee on
Judiciary as soon as possible.

1. Origin of the bill:

(a) What is the source of the bill? (what person, organization
or governmental entity, if any, requested introduction?)

Puthea
{(b) Has a similar bill been before either this or a previous

session of the Legislature? If so, please identify the
session, bill number and disposition of the bill.

Mo

(c¢) Has there been an interim committee report on the bill?
I1f so, please identify the report.

po

2. Problem or deficiency in the present law which the bill seeks
to remedy:

A0 PTTRcHME T

3. Please attach copies of any background material in explanation
of the bill, or state where such material is available for
reference by the committee staff.

4. Hearing:
(a) Approximate amount of time necessary for hearing. 9o sécersg
(b) Preference for date of hearing. 3/3¢

(c) Names of witnesses to testify at the hearing.
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ASSEMBLY COMMITTEE ON JUDICIARY

CHARLES WARREN, CaamuaN

BILL DIGEST

BILL: SB 1602 HEARING DATE: 3/26/74

AUTHOR:  Song

SUBJECT: Consumer Warranties -- Used Goods

BILL DESCRIPTION:

The Song/Beverly Consumer Warranty Act applies to consumer
goods manufactured on or after March 1, 1971. Although the
Act primarily relates to new consumer goods, it does include a
section on used goods.

SB 1602 relates to the used good section of the Act. The
used good section of the Act applies to distributors and retail
sellers. It does not apply to manufacturers.

This bill makes clear that the distributor's or retailer's
cbligation under express warranties for used goods extends to
all used goods, irrespective of the date of manufacture.

The bill contains a provision stating that the bill is
simply declaratory of existing law.

COMMENT :

The apparent purpose of the bill is to clarify existing -
law. Under the present language of the above Act, it is probable
that: the March 1, 1971 date of manufacture would apply to used

‘goods as well as new goods. Since the used goods section of the

Act only applies to retailers and distributors who choose to make
express warranties, the date of manufacture would not be relewvant.

(CONTINUED)
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SB 1602

.. Page 2

(Y

The proponent of the bill indicates that unless the Act
is clarified, a retajiler who makes an express warranty under the
Act would have to satisfy different legal standards according to
the date of manufacture.

o o O 0y 0\ A\
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J REPLY TC cOMMITTESS
BUSINZAS AND PROFRISIONE

BTATE CAPITOL
BACRAMENTO 98BI X : Emg HEALTH AND WELPARE
1Ri8) 4435.9384 JUDICIARY
LocAL QOYEANMENT

i @alifornia Tegisladure

b elvwreie o 1] Abv! HEALTH COUNCIL
(x13) 724.3828 TATE SORY HEK i
ALFRED Ho SONG . BTATRE JUDICIAL COUNEIL

L.OS ANGELEN COUNTY
TWENTY.LIGHTH SENATORIAL DISTRICT

-~ CHAIRMAN
] SENATE COMMITTEE ON JUDICIARY

April 12, 1974

j .
| | |
. The Honorable Ronald Reagan
i Governor of California
‘ State Capitol Building
3 Sacramento, California 95814
RE: SB 1602
Dear Governor Reagan:
SB 1602 has been passed by the Legislature on a unanimous vote of
) each House and has been forwarded to you for your approval.
The purpose of this bill is, frankly, to correct a piece of sloppy N
drafting which we placed in the Song-Beverly Consumer Warranty Act -
several years ago. g
- 0
3 Under the present language of the Act, it is probable that the =S
March 1, 1971 date of manufacture would apply to used goods as =
well as new goods. Since the used goods section of the Act only a
applies to retailers and distributors who choose to make express ?E
warranties, the date of manufacture would not be relevant, S
| o
~ Unless the Act is clarified by SB 1602, a retailer of used goocds <
; who makes an express warranty under the Act would have to satisfy Y—
different legal standards according to the date of manufacture. fz
—
; “There is no known opposition. 8
! . ' U
| I respectfully request that you sign this bill into law. s
Sincerely, 'U:‘5
AU .S 2
= 2 =
_ ALFRED H. SONG . <
5 .
AHS/ny 6
)
Enclosure E
P
. ®)
5. 5
>
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ENROLLED BILL REPORT

AGENCY ] BILL NUMBER
Agriculture and Services SB 1602
DEPARTMENT, BOARD OR COMMIASION ’ AUTHOR
Department of Consumer Affairs Song o]
SUBJECT: Technical amendment to Song-Beverly Consumer Warranty Act.
HISTORY, SPONSCRSHIP, AND RELATED LEGISLATION: !
[
The Song-Beverly Consumer Warranty Act passed in 1971 established existing :
law as to implied warranties accapanying iha retzil sale of used consumer I
goods. As it is not entirely clear in one area, SB 1602 is simply a ,
clarification of what has been in practice assumed as existing law. SB 1602 i
is sponsored by the author. There are no related bills in this session, E
and there is no opposition to this piece of législation.
ANALYSIS: :
Specific Findings ‘ l
Makes it clear that implied warranties will arise by operation of the :
Song-Beverly Consumer Warranty Act on the retail sale of used consumer Vo
goods where the retailer has made an express warranty regardirg such : h
goods, regardless of the year in which the used goods were originally .
manufactured. : o
|
c I
The retail sale of used goods which are expressly warranted by the retailer O]
is the critical’event as to the operation of the act. If the sale occurs 0_5' f
after the effective date of the act, the act operates to supply implied >, -
warranties of merchantability and, where applicable, implied warranties of 5
fitness, The date of original manufacture of the goods is irrelevant to the :
purposes of the act. 5B 1602 makes this point clear and should be beneficial gl
in the interpretation of the act. %'
Fiscal Analysis < c
(¥
: . O
No fiscal impact on this department. !
>
VOTE : Senate: 30-0 Assembly: 72-0 o
@)
Bl I
=
o
o)
_E
q—
<T
@)
(]
2 i
e
P
- O]
RECOMMENDATION :
sron 000262 §
DEFARTMENT DIAESIHR ~ [ oate AGENCY oAt W
A - - wiin e !“ AV .

99D-16 (Rev. 1ff1)

o
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ENROLLED BILL MEMORANDUM TC GOVERNOR DATE . .
April 17, 1974

- : BILL NO. SB 1603 AUTHOR Song
_ Vote—5enate XoL.—Unanimous
) Ayes—
- Noes—
=

Vote—Assembly  X2{__Unanimous

Ayes—
- Noes—

SB 1603 states that the obligaticns of a distributor or
retail seller of used goods sold in this state under the
Song-Beverly Consumer Warranty iAct extend to sales of all
used goods regardless of when such goods may hawve been
manufactured.

The Department of Consumer Affairs recommens approvai.,

The Legal Affairs Unit recommends approval.

Recommendation Legis'uﬁxé%;wfury 0 G 0 2 6 3

Mpprove \,

SETED-401 110 S0 YRIP Qar
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april 18, 1974

Mr. Richard E, Elbrecht
Attorney at T.aw oo

P. D. Box 1185 ‘

Santa Cruz, California 95061

Dear Mr. Elbrecht:

You may be interested in our SB 1602, a copy of which is
enclosed.

By keeping a low profile and avoiding unnecessary debate,
we managed to guide this bill through the *egislature
without arousing any opposition. The Governor signed it
on April 17, and it is now Chapter 169 of the Statutes
of 1974.

I hope this will prove useful to vou.

Sincerely,

RICHARD C. THOMSON
Administrative Assistant

RCT/ny

Enclosure
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Ch. 169] STATUTES OF 1974 ) 325
The people of the State of California do enact as follows:

SECTION 1. The heading of Chapter 10.5 (commencing with
Section 10570) of Division 9 of the Health and Safety Code is
amended to read:

CHAPTER 10.5. RECORDING CERTIFICATION OF FOREIGN BIRTHS
AND DEATHS

SEC.dz. Section 10570 of the Health and Safety Code is amended
to read: )

10570, A certification of birth or of birth data issued by an agency
of the government of the United States to authenticate a birth of a
child to a United States citizen outside of the United States may be
recorded in the office of a county recorder in the last county of
permanent residence of one or both parents of the child if the last
permanent residence in the United States of one or both parents of
the child was in California. A certification of death or death data
issued by an agency of the government of the United States to
authenticate the death of a United States citizen outside of the
United States may be recorded in the office of the county recorder
in the last county of permanent residence if the last permanent
tesidence in the United States of such citizen was in California. -

SEC. 3. Notwithstanding Section 2231 of the Revenue and
Taxation Code, there shall be no reimbursement pursuant to this
.section nor shall there be any appropriation made by this act,
because financing is provided by Section 27361 and Sections 27365
through 27369, inclusive, of the Government Code.

CHAPTER 169

An act to amend Section 1795.5 of the Civil Code, relating to
consumer warranties.

[Approved by Governor April 17, 1974. Filed with
Secretary of State April 17, 1974.]

The people of the State of California do enact as follows:

SECTION 1. Section 1795.5 of the Civil Code is amended to read:

1795.5. Notwithstanding the provisions of subdivision (a) of
Section 1791 defining consumer goods to mean “new” goods, if a
distributor or retail seller of used consumer goods makes express
warranties with respect to used goods that are sold in this state, the
obligation of such distributor or retail seller shall be the same as that
imposed on the manufacturer under this chapter, except:

(a) It shall be the obligation of the distributor or retail seller
making express warranties with respect to used consumer goods

41602 995 903
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326 STATUTES OF CALIFORNIA { Ch. 170

(and not the original manufacturer, distributor, or retail seller
making express warranties with respect to such goods when new} to
maintain, or cause to be maintained, sufficient service and repair
facilities within this state to carry out the terms of such express
warranties.

(b} The provisions of Section 1793.5 shall not apply to the sale of
used consumer goods sold in this state.

{c) The duration of the implied warranty of merchantability and
where present the implied warranty of fitness with respect to used
consumer goods sold in this state, where the sale is accompanied by
an express warranty, shall be coextensive in duration with an express
- warranty which accompanies the consumer goods, provided the
duration of the express warranty is reasonable, but in no event shal!
such implied warranties have a duration of less than 30 days nor more
than three months following the sale of used consumer goods to a
retail buyer. Where no duration for an express warranty is stated
with respect to such goods, or parts thereof, the duration of the
implied warranties shall be the maximum period prescribed above.

{d) The obligation of the distributor or retail seller who makes
express warranties with respect to used goods that are sold in this
state, shall extend to the sale of all such used goods, regardless of
when such goods may have been manufactured.

SEC. 2. The amendment of Section 1795.5 of the Civil Code made
by Section 1 of this act does not constitute a change in, but is
declaratory of, the existing law.

CHAPTER 170

An act to amend Section 265 of the Health and Saftety Code, relating
to crippled children, and deciaring the urgency thereof, to take
effect immediately.

[Approved by Governor April 17, 1974. Filed with
Secretary of State April 17, 1974.]

The people of the State of California do enact as follows:

SECTION 1. Section 265 of the Health and Safety Code is
amended to read:

265. Annually the board of supervisors of each county shall
appropriate for services for handicapped children of the county,
including diagnosis, treatment, and therapy services for physically
handicapped children in public schools, exclusive of administrative
costs, a sum of money not less than that represented by a rate of
one-tenth of one mill ($0.0001) on each dollar of the assessed
valuation of the taxable property in the county, except that
whenever the department on or before May 1st of any year certifies
to the board of supervisors a smaller amount needed for such

009286 41574 9930 908
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CALIFORNIA LEGISLATURE

1973-74 REGULAR SESSION

ond

1973-74 SECOND EXTRAORDINARY SESSION

SUMMARY DIGEST

of

Statutes Enacted and Resolutions (Including Proposed
Constitutional Amendments) Adopted in 1974

and

1969-1974 Statutory Record

DARRYL R. WHITE JAMES D. DRISCOLL
Secretary of the Senate Chief Clerk of the Assembly

Compiled by
GEORGE H. MURPHY

Legislative Counsel
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1974 SUMMARY DIGEST 31

Hequires the Board of Medical Examiners to review and report to the Legislature at
specified time, on various aspects of acupuncture.
To take effect immediately, urgency statute.

Ch. 166 (AB 2080) Kapiloff. Property taxation. :
Eliminates exceptions to general requirement that county tax collector collect all

property taxes,

Repeals provision authorizing county board of supervisors to require either assessor

or tax collector to collect taxes on unsecured property.
Makes conforming changes.

Ch. 167 (AB 2764) Mobley. School district construction funds.

Provides for the addition of voted increase in maximum tax rate, to be effective
commencing with 1973-74 fiscal year, which has a termination date and whose sole
purpose was providing construction funds, to the maximum general purpOSe tax rate
otherwise applicable to school districts.

To become operative July I, 1974,

To take effect immediately, urgency statute.

Ch. 168 (SB 1405} Alqguist. Foreign death records.

Authorizes the recording in the county recorder’s office of death certification or data
issued by an agency of the federal government to authenticate the death of a United
States citizen abroad in the last county of permanent residence if the last permanent
residence of such person was in California, and limits the recording of birth certification
or birth data, issued by an agency of the government of the United States to authenticate
a birth of & child to a United States citizen outside of the United States, to the last county
of permanent residence if the last permanent residence of one or both parents of the
child was in California.

Provides that notwithstanding Section 2231 of the Revenue and Taxation Code there
shall be no reimbursement and no appropriation is made by this act because of a
specified reason.

Ch. 168 (SB 1602) Song. Consumer warranties: used goods.

States that obligations of a distributor or retail seller of used goods sold in this state
under the Song-Beverly Consumer Warranty Act extend to sales of all used goods
regardless of when such goods may have been manufactured.

States that this act does not constitute a change in, but is declaratory of, existing law.

Ch. 170 (SB 1574) Mills. Crippled children services program.

Authorizes the Department of Health, upon approval of the Director of Finance, to
approve a county appropriation in excess of two-tenths mill ($0.0002) on each dollar of
assessed valvation of the taxable property in the county for crippled children services
within the county, if the county expresses an intent to appropriate additional funds and
the state is able to match such appropriation on a 3:1 ratio within the current state
appropriation for its program.

To take effect immediately, urgency statute.

Ch. 171 (AB 2190) Maddy. Trust proceedings notice.

Defines classes of persons who must be given notice in trust proceedings. Prescribes
circumstances in which court may require additional notice or appoint a guardian of a
beneficiary or beneficiary class.

Ch. 172 (AB 2670) Lanterman. Air pollution control: variances.

Revises provisions governing the conduct of hearings and notices re variances from
air pollution control regulations of air pollution control districts.

Permits variances which include schedules of increments of progress, as defined.

Requires, where the air pollution control board adopts a rule or regulation limiting .

emissions as of a future date, specified notice to persons emitting pollutants which would
exceed such limits, and that the person shall submit a schedule of increments of progress
leading to compliance. Provides that such rule or regulation may itself contain a sched-
ule of increments of progress and that, in such event, only persons who cannot comply

282510 246
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