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SUPPLEMENTAL BRIEF REGARDING NEW
AUTHORITY

INTRODUCTION

Pursuant to California Rules of Court, rule 8.520(d),
appointed pro bono counsel respectfully submit this supplemental
brief addressing two authorities that were not available in time
to be included in the answer brief on the merits: Rodriguez v.
Laboratory Corporation of America (C.D.Cal., Aug. 25, 2022, No.
CV 21-00399-MWF (JCx)) __ F.Supp.3d __ [2022 WL 4597420]
(Rodriguez) and Killgore v. SpecPro Professional Services, LLC
(9th Cir., Oct. 20, 2022, No. 21-15897) __ F.4th _ [2022 WL
11530092] (Killgore).

LEGAL ARGUMENT

I. Rodriguez supports the decision below and shows
the limits of the Labor Commissioner’s public policy
arguments.

The plaintiff in Rodriguez worked as a phlebotomist for a
laboratory testing company. (Rodriguez, supra, __ F.Supp.3d __
[2022 WL 4597420, at p. *1].) She alleged that she was fired in

»»

retaliation for “ ‘blowing the whistle’ ” on purported wrongdoing
related to biohazard bags, disinfection logs, COVID-19 protocol,
and other matters. (Id. at pp. *1, *4.) She sued her former
employer and asserted (among other causes of action) a claim
under Labor Code section 1102.5 (section 1102.5). (Rodriguez, at
pp. ¥*3—*4.)

The district court granted the employer’s motion for

summary judgment on plaintiff’s section 1102.5 claim.



(Rodriguez, supra, __ F.Supp.3d __ [2022 WL 4597420, at p. *1].)
The court agreed with Mize-Kurzman v. Marin Community
College Dist. (2012) 202 Cal.App.4th 832, 858 (Mize-Kurzman)
that “ ‘[T]he term “disclosure” means to reveal something that
was hidden and not known,” ” such that a report of publicly
known or already known information is not a protected disclosure
under section 1102.5. (Rodriguez, at p. *4.) It then applied that
rule to several of plaintiff’s internal complaints and held that
none of them were protected disclosures. Plaintiff complained to
her supervisor about overfilled biohazard bags, but the
supervisor was already aware of the issue. (Ibid.) Her complaint
about disinfection logs pertained to a problem already “publicly
known” within the company. (Id. at p. *5.) As for COVID-19
protocol, plaintiff’s complaint was not protected because she
complained to her supervisor “about his own failure to follow
CDC guidelines.” (Ibid.)

Rodriguez thus highlights distinct but related aspects of
the issue presented in this case: information already known to the
recipient, which may include matters publicly known as well as
those in which the recipient is the wrongdoer. None of these
scenarios involve “disclosing information” under section 1102.5,
subdivision (b).

Rodriguez also showcases why the Labor Commissioner is
wrong to suggest that affirming the decision below “would leave a
wide variety of whistleblowers to suffer irremediable retaliation.”
(RBOM 22, original formatting omitted.) As the answer brief

explained, workers in California enjoy other antiretaliation



protections that do not hinge on disclosure of new information.
(ABOM 46-48.) These protections include Labor Code section
6310—which protects complaints about workplace health and
safety—and Tameny claims for wrongful termination in violation
of public policy.

In Rodriguez, the district court denied summary judgment
as to plaintiff’s retaliation claim under Labor Code section 6310
and her related Tameny claim, allowing those claims to proceed.
(Rodriguez, supra, __ F.Supp.3d __ [2022 WL 4597420, at p. *1].)
Unlike section 1102.5, the court explained, “section 6310 makes
no mention of an ‘information disclosure,”” so the latter statute
protected plaintiff’s complaints even though they were about
matters already known to the recipients. (Rodriguez, at p. *7.)
Because that claim survived, so did plaintiff’'s Tameny claim. (Id.

at p. *8.)

II. Killgore misinterprets California precedent and the
plain language of the statute.

In Killgore, the Ninth Circuit implicitly disapproved
Rodriguez. It did so by rejecting the argument that the plaintiff’s
“communications with [a government official] were unprotected
because the information was already known to [the recipient],”
who “was assertedly involved in the wrongful conduct.” (Killgore,
supra, __ F.4th _ [2022 WL 11530092, at p. *11].) The Ninth
Circuit was wrong for two reasons.

First, the Ninth Circuit declined to follow Mize-Kurzman,
supra, 202 Cal.App.4th 832, which it asserted “was based on” a

Federal Circuit decision, Huffman v. Office of Personnel



Management (Fed.Cir. 2001) 263 F.3d 1341, 1350. (Killgore,
supra, __ F.4th _ [2022 WL 11530092, at p. *11].) The Ninth
Circuit appeared to discount Mize-Kurzman in part because
“Huffman has itself been superseded by amendments to the
federal Whistleblower Protection Act.” (Killgore, at p. *11.)
Contrary to the Ninth Circuit’s implication, however, Mize-
Kurzman did not rely solely on Huffman: the Court of Appeal also
based its analysis on the plain language of section 1102.5. (See
ABOM 36.) Moreover, the divergence between federal and state
law only bolsters Mize-Kurzman’s holding. Congress abrogated
Huffman, yet California’s Legislature has left in place Mize-
Kurzman’s interpretation of section 1102.5’s disclosure
requirement. (See ABOM 37-39.)

Second, the Ninth Circuit looked to California decisions
that it claimed “have held that disclosures to wrongdoers are
protected under section 1102.5(b).” (Killgore, supra, __ F.4th __
[2022 WL 11530092, at p. *11], citing Hager v. County of Los
Angeles (2014) 228 Cal.App.4th 1538, Jaramillo v. County of
Orange (2011) 200 Cal.App.4th 811, and Gardenhire v. Housing
Authority (2000) 85 Cal.App.4th 236.) These decisions do not
support the Ninth Circuit’s approach. To begin with, only one of
them—Jaramillo—arose from a complaint to the wrongdoer.
Moreover, Hager and Jaramillo involved internal reports by
public employees, an activity that is governed by section 1102.5,
subdivision (e). (See ABOM 27-28, 35-36.) Gardenhire was also
a public employee case; it prompted the Legislature to enact

subdivision (e) in the first place. (See ABOM 13-14, 38.) Even if



these decisions could be read to hold that a private-sector
employee’s complaint to the wrongdoer is protected under section
1102.5, subdivision (b), such a holding cannot be squared with
the plain language of the statute. (See ABOM 21-32.)

CONCLUSION

For all these reasons, as well as those set forth in the
answer brief on the merits, this Court should affirm the decision

of the Court of Appeal.
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