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SENATE RILL No. 272

Introduced by Senator Song

Februarvy 2, 1970
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_An act to add Till¢ 1.3 (commencing with Section 1750) o

Part 4 of Division 3 of the Civil Code, relating to consumer

goods iransaclions. '
The peaple of the State of California do enact as follows:

Secmon 1. Tiile 1.8 (commencing with Section 1750) is
added to Part 4 of Division 3 of the Civil Code, to read:

'I‘I'I'_LE 1.3. CONSUMER WARRANTIES
CoarrEr 1. ConsuMer WARRANTY PROTECTION
Article 1. General Provisions

1750, 'Phis chapter may be cited as the *‘Song Consumer
Warranty Protection Aet.”’

1751.  Any waiver by the buyer of consumer goods of the
provisims of this chapter, exeept as expressly provided in
{his chapter, shall be deemed contrary to pnblic policy and
shall be unenforceable and void.

1952, 1F any provision of this chapter or the application
theveof to any nerson or circumstance is held unconstitu-
tional, sueh invalidity shall not affect other provisions or ap-
plications of this chapter which can be given effect without

the invalid provision or application, and to this end the pro- -

visions of this chapter are severable.

LEGISLATIVE COUNSEL'S DIGEST

SB 272, as introduced, Song (Jud.). Consumer goods transactions.
Adds Title 1.3 (commeneing with Sce. 1750), Pt. 4, Div. 8, Civ.C.
Enaets “Song Consumer Warranty Protection Aect.’’ Establishes
obligations of mannlaeturers, distributors, and sellers of consumer
goods, and rights of buyers thercof, with respect to particular trans-

actions.
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1753, The provisions of this chapter shall not affect the
rights and obligations of parties determined by reference to

the Commercial Code except that, where the provisions of the

Commercial Code conflict with the rights guaranteed to buyers
of consumer goods under the provisions of this chapter, the
provxslons of this chapter shall prevail.

Article 2. Deﬂnltlons
© 1755. As used in this chapter:

(a) “‘Consumer goods’’ means any motor vehicle, machine,
appliance, device, product, or commodity that is used or

bought for use primarily for personal family, or household .

purposes.
(b) “‘Buyer’’ or ‘‘retail buyer means any person who
buys consumer goods from a person engaged in the business

of manufacturmg, distributing, or selling such goods at retail.

(¢) “Manufacturer’’ means any individual, partnership,
corporation, association, or other legal relntlons]up which
manufactures, assembles, produces, or gathers consumer goods.

(d) “Distributor’’ means any individual, partnership, cor-
poration, association, or other legal relationship which stands
between the manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer goods.

(e) “‘Retail seller,’’ ‘‘seller,”’ or ‘‘retailer’’ means any indi-
vidual, partnership, corporation, association, or other legal
relatlonshlp which engages in the busmess of sellmg new goods
to retail buyers.

1756. As used in this chapter:

(a) “‘Implied warranty of merchantability’’ or ‘‘implied
warranty that goods are merchantable’’ means that.the con-
sumer goods meet each of the following: . '

(i)’ Pass without objection in the trade under the contract
description.

(ii) Are fit for the ordmary purposes for which such goods
are used.

(iii) Are free from defects of materials or workmanship.

(iv) Are adequately contained, packaged, and labeled.

(v) Conform to the promises or afhrmatlons of fact made
on the container or label.

(b) “‘Implied warranty of fitness’’ means that when the
retailer, distributor, or manufacturer has reason to know any
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-
ment of the seller to select and furnish snitable goods, then

there is an implied warranty that the goods shall be fit for

such purpose.

1757. As used in this chapter, a sale “‘as is’’ or ‘“with all
faults’’ means that the manufacturer, distributor, and retailer
dlselalm all implied Wanantles that Would otherwxse attach to

-,
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the sale of consumer goods under the provisions of this chap-
ter. In the absence of any express warranties accompanying
the sale, the buyer assumes the entire risk as to the quality and
performzmce of the goods purchased in a sale ‘“as iz’ or ‘‘with
all faults,”

Article 3. Sale Warranties -

1760. Every sale of consumer goods by a manufacturer in
this state shall be accompanied by an implied warranty that
the goods are merchantable, except that no such implied war-
ranty accompanies the sale of consumer goods that are sold on
an ‘“‘as is”’ or ‘‘with all faults’’ basis, provided the provisions
of this chapter affecting ‘‘as is”’ or ‘‘with all faulta’ sales are
strietly complied with,

1761. Every sale of consumer goods in this state by a man-

ufacturer who has reason to know at the time of the sale that '
the goods are required for a particular purpose and that the -

buyer is relying on the manufacturer’s skill or judgment to
seleet or furnish suitable goods shall be accompanied by an
implied warranty of fitness.

1762. Tivery sale of consumer goods in this state made
through a retailer or distributor who has reason to know at the
time of sale that the goods are required for a particular pur-
pose aud thot the huyer is relying on the retailer’s or dis-
tributor’s skill or judgment to seleet or furnish suitable goods,
shall, in Heu of the warranty of the manufacturer under Sec-
tion 1761, be accompanied by an implied warranty that the
goods ave fit for that purpose.

1763. No implied warranty of merchantability and, where
applicable, no implied warranty of fitness shall be waived,
exeept in the case of a sale bf consumer goods on an ‘‘as is’’
or “‘with all faults’’ basis where the provisions of this chapter
affecting ““as is”’ or ‘‘with all faults’’ sales are strictly eom-
plied with, :

1764. No sale or consumer goods on an ‘‘as i8’’ or ‘‘with
all faults’’ basis shall be effective to diselaim the implied war-
ranty of merchantability or, where applicable, the implied
warranty of fitness, unless a conspicuous writing is attached
to the goods which eclearly informs the buyer in simple and
coneise language of each of the following:

(a) The goods are being sold on an ‘‘as is’’ or ‘‘with all
faults’’ basis.

(b) The entire risk as to the quality and performance of
the goods is with the buyer.

(e) Should the goods prove defective following their pur-
chase, the buyer and not the manufacturer, distributor, or re-

tailer assumes the entire cost of all necessary servicmg or
repair. '

‘ (800) 666-1917
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1765. Every sale of consumer goods on an ‘‘as is’’ or ‘“with
all faults’’ basis made in compliance with the provisions of
this chapter shall constitute a waiver by the buyer of the im-
plied warranty of merchantability and, where applicable, of
the implied warranty of fitness. :

1766. Nothing in this chapter shall affect the right of the
manufacturer, distributor, or retailer to make additional war-
ranties with respect to consumer goods. Ilowever, a manufac-

‘turer, distributor, or retailer, may not, by such additional

warranties, limit the application of or modify the warranties
guaranteed by this chapter to the sale of consumer goods,

1767; Every manufacturer, distributor, or retailer making
additional warranties with respect to consumer goods shall
express such additional warranties in clear and concise terms
and clearly identify the party making such additional warran-
ties. ' ;

1768. (a) Every manufacturer of consumer goods which
are sold in this state and for which there exists a warranty,

~ either express or implied in law, shall maintain in this state

sufficient service and repair facilities to carry out the terms of

- such warranties,

) (b)_ ‘Where such serviee and repair facilities are maintained
in this state and service or repair of the goods is necessary
because they do.not comply with the applicable warranties,

- service and repair shall be commenced within a reasonable

time following receipt of the goods by the manufacturer or its
representative in this state. Unless the buyer agrees in writing
to the contrary, the goods must be returned, at the manufac-
turer’s expense, in merchantable condition within 30 days.
(¢) Should the manufacturer be unable to make such return
of merchantable goods, he shall either replace the goods or
reimburse the buyer iu an amount equal to the purchase price
paid by the buyer, less that amount directly attributable to
use by the buyer prior to discovery of the defect. However, in
no event shall such deduction from the purchase price be made
for defective goods forwarded to the manufacturer or his rep-
resentative in this state within 30 days of their purchase,
1769. 1If the manufacturer fails to provide service and re-
pair facilities within this state as required in subdivision (a)
of Section 1768, the buyer may follow the course of action
prescribed in either subdivision (a) or (b), below, as follows:
(a) Return the defective consumer goods to the retail seller
thereof for replacement, or for service or repair in aceordance
with the terms and conditions of the warranties. Such replace-
ment, service, or repair shall be at the option of the buyer. If

. the retail seller is unable to replace the defective article with

merchantable goods or is unable to service or repair the goods
in accordance with the terms and conditions of the warranty,
the retail seller shall reimburse the buyer in an amount equal
to the purchase price paid by the buyer, less that amount

%4/ LEGISLATIVE INTENT SERVIC
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directly attributable to use by the buyer prior to discovery of
the defect. However, in no event shall such deductions from the
purchase price be made for defective goods returned to the
retail seller within 30 days of their purchase.

(b) Return the defective article to the nearest retail seller
of like goods of the manufacturer for replacement, or for serv-
ice or repair in accordance with the terms and conditions of
the warranties. Such replacement, service, or repair shall be at
the option of the retail seller. o

1770. Where an option is exercised in favor of service and
repair under Section 1769, such service and repair must be
commenced within a reasonable time, and, unless the buyer
agrees in writing to the contrary, the goods must be returned
in merchantable condition within 30 days. ‘

1771. Every manufacturer who fails to provide service and
repair facilities within this state as required by this chapter
shall be liable as preseribed in this section to every retail seller

‘of such manufacturer’s goods who ineurs obligations in giving
effect to the warranties that accompany such manufacturer’s
consumer goods. The amount of such liability shall ‘be deter-
mined as follows: '

(a) In the event of replacement, in an amount equal - to the
actual cost to the retail seller of the replaced goods, plus a
reasonable handling charge.

(b) In the event of service and repair, in an amount equal
to that which would be received by the retail seller for like
service rendered to retail consumers who are not entitled to
warranty protection, including, where applicable, the cost of
parts, servicing, labor, stopage, overhead, and a reasonable

rofit.
P (¢) In the event of reimbursement under subdivision (a)
of Section 1769, in an amount equal to that reimbursed to the
buyer, plus a reasonable handling charge.

1772, If additional warranties are made by persons other
than the manufacturer of the goods, the obligation of the
person making such additional warranties shall be the same
as that imposed on the manufacturer under Sections 1768 and
1769.

1773. . Any buyer of consumer goods injured by a willful
violation of the provisions of this chapter may bring an action
for the recovery of damages, Judgment may be entered for
three times the amount at which the aetual damages are as-
sessed, plus reasonable attorney fees.

1774. Any retail seller of consumer goods injured by the
willful or repeated violation of the provisions of this chapter
may bring an action for the recovery of damages, Judgment
may be entered for three times the amount at which the actual
damages are assessed plus reasonable attorney fees.

o
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AMENDED IN SENATE MARCI 17, 1970
SENATIE BILL No. 272

Introduced by Senator Song ) ‘ _ B ' o ' L S
(Coauthor: Assemblyman Karabian) : S . -’

February 2, 1970

REFERRED TO COMMITTEE ON JUDICIARY

An act to add Title 1.3 (commencing with Section 1750) to - - Cos
Part 4 of Division 3 of the Civil Code, relating to consumer '
goods transactions.

The people of the Stale of California do enact as follows:

1 Secrion 1. Title 1.3 (commencing with Seetion 1750) is -

2 added to Part 4 of Division 3 of the Civil Code, fo read:

3

4 TITLE 1.3. CONSUMER WARRANTIES

5

6 CHAPTER 1. CONSUMER WARRANTY Pno'rmc'rxon ’ _
('l b
8 Article 1 General Provisions '
9

10 1750. This chapter may be cited as the ‘‘Song Consumer

11 Warranty Protection Aect.’’

ok
[

1751. Any waiver by the buyer of consumer goods of the
provisions of this chapter, except as expressly provided in
this chapter, shall be deemed contrary to public policy and
shall be unenforceable and void.

1752. If any provision of this chapter or the application
thereof to any person or cireumstance is held unconstitu-
tional, such invalidity shall not affect other provisions or ap-
plications of this chapter which can be given effect without

ot
2~
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LEGISLATIVI COUNSEL'S DIGEST

SB 272, as amended, Song (Jud.). Consumer goods transactions,

Adds Title 1.3 (commenecing with Sec. 1750), Pt. 4, Div. 3, Civ.C.

Bnacts ‘‘Song Consumer Warranty Protection Act.”’ Fstablishes
obligations of manufacturers, distributors, and scllers of consumer
goods, and rights of buyers thereof, with respect to particular trans-
actions.

Vote—Majority; Apprepri&tion——No; Fiscal Committee—No,
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the invalid provision or applieation, and to this end the pro--
visions of this chapter are severable, -

1753. The provisions of ‘this chapter shall not affect the
rights and obligations of -parties determined by reference to
the Commercial Code except that, where the provisions of the
Commercial Code conflict with the rights guaranteed to buyers

" of consumer goods under the provisipns of this chapter, the
‘provisions of this chapter shall prevail.
Lo Lot . b

Arti(;.le 2. Definitions

‘1755. ‘As ﬁsed in thié chapter: - '

- (a) ““Consumer goods’’ means any motor vehicle, machine,
.- appliance, device, produet, or commodity that is used og
" bought for use 'primarily- for personal, family, or househol
.purposes. ' - : 3 -

(b) /‘Buyer’’ or ‘‘retail ‘buyer’’ means any pesen indi-

" vidual who buys consumer goods from a person pngaged in the
 business of manufacturing, distributing, or selling such goods
' at retail.” As used in this subdivision, | ‘z_mr_son” means any
. individual, partnership, corporation, association, or other legal

enltty which engages in any such business.

.+ (e). “*Manufacturer’’ means, any individuél., partnership,
: corporation, association, or other legal relationship .which

manufactiires, assembles, produces, or g_athers consumer, goods.
(d) “‘Distributor’’ means any ‘individual, partnership, cor-

" poration, association, or other legal rela!;ionship yvhich stands
; between the manufacturer and the retail seller in purchases,
‘ consignments, or contracts for sale of consumer goods.
"7 (e). ““Retail seller,”” “‘eller,” or ‘‘retailer’’ means any indi-

“vidual, . partnership, corporation, association, or other legal

" relationship which engages in the business of selling new goods
. to retail buyers. o

1756, As used in this chapter: . ] ;
- (a) ‘‘Implied warranty of merchantability’’ or ‘‘implied
. warranty that goods are merchantable’’ means lthat the con-

. sumer goods meet each of the following:

" (1) Pass without objection in the trade under the contract
_ description. -

5 ((-?}Are fit for the ordinary purposes for which such goods
are used, . ‘

 _‘ (3) .A‘:r_e' free from defects of materials or workmanship.
. .(4) Are adeduately contained, packaged, and label_ed.

(5) 'Confor.m to the promises or affirmations of fact made

he container or label.
on(tbn) “‘Implied warranty of fitness’’ means that when the
retailer, distributor, o= '“a;;'",’" 2turer has reason to know an
o Y
ame

(
|
i
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particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-

ment of the seller to select and furnish suitable goods, then
there is an implied warranty that the goods shall be fit for )

such purpose. .
1757, As used in this chapter, a sale “‘as is”’ or ‘“‘with all

faults’’ means that the manufacturer, distributor, and retailep -

disclaim all implied warranties that would otherwise attach to

the sale of consumer goods under the provisions of this chap-~ .

ter. In the absence of any express warranties accompanying
the sale, the buyer assumes the entire risk as to the quality and

performance of the goods purchased in a sale ‘‘as is’ ‘or “‘with

all faults.”’ .
Article 3. Sale Warranties .

1760. Every sale or consignment of consumer goods by a .
manufacturer in this state shall be accompanied by an implied,'

warranty that the goods are merchantable, except that no
such implied warranty accompanies the sale of consumer

goods that are sold on an “‘as is’’ or ‘‘with all faults’’ basis,
provided the provisions of this chapter affecting ‘‘as is’’ or °

“with all faults’’ sales are strictly complied with.

1761. Every sale or consignment of consumer goods in this
state by a manufacturer who has reason to know at the time
of the sale or consignment that the goods are required for a
particular purpose and that the buyer is relying on the manu-
facturer’s skill or judgment to select or furnish suitable goods
shall be accompanied by an implied warranty of fitness.

1762.  Bvery sale or consignment of consumer goods in: this
state made through a retailer or distributor who has reason
to know at the time of sale tjr
required for a particular purpose and that the buyer is rely-
ing on the retailer’s or distributor’s skill or Judgment to select
or furnish suitable goods, shall, in lieu of the warranty of the
manufacturer under Section 1761, be accompanied by an im-
plied warranty that the goods are fit for that purpose,

1763. No implied warranty of merchantability and, where
applicable, no implied warranty of fitness shall be’ waived,
except in the case of a sale of consumer goods on an ‘‘as is”’
or “‘with all faults’’ basis where the provisions of this chapter
affecting “‘as is’’ or “‘with all faults’’ sales are strietly com-
plied with, ‘

1764. No sale ex of consumer goods on ah ‘‘as is”’ or ‘“with
all faults’’ basis shall be effective to disclaim the implied war-
ranty of merchantability or, where applicable, the implied
warranty of fitness, unless a conspicuous writing is attached
to the goods which clearly informs the buyer, prior to the
sale, in simple and concise language of each of the following :

(a) The goods are being sold on an *‘ag ig’ or “with all
faults’’ basis.

(b) The entire risk as to the quality and performance of
the goods is with the buyer,

(800) 666-1917
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35'; of merchantable goods, he ghall either replace the goods or
, reimburse the buyer in an amount equal to the purchase price

" paid by the buyer, less that amount directly attributable to

36
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.;./88"; use by the buyer prior to discovery of the defect. However, in
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‘{}{ i (q)iShould thé
'chase, the buyer and not the manufacturer, distributor, or re-

.because they do not:comp
service and repair shall be commenced within a reasonable
~ time following receipt of the goods by the manufacturer or its

gobds '?p'rb‘vé défe:ct'ive;’.”folloywihg their pur-

- tailer ‘assumes f‘theAentire‘ c?st .of _.al}.necessary servicing or
Y ) R S £ 06 AT " h

4 ' repair, i\ .

4 1765. " Bvery sale of éonéﬁmei go'o'dls‘ on an “‘as is”’ or ‘““with
,all' faults’’ basis made in ‘compliance with the . provisions of
this chapter shall constitute a. waiver by the buyer of the im-

plied. warranty of merchantability ‘and, where applicable, of °
' the implied warranty of fitness, . =~

""" 1766. 'Nothing in this chapter shall affect the right of the
. manufacturer, distributor, or retailer to make additional war-
rantjes with respect to ‘consumer ‘goods. However, a manufac-
turer, distributor, or retailer, may not, by such additional

. warranties, limit the application of or modify the warranties
guaranteed by this chapter to-the sale of consumer goods.

'+ 1767. . Every manufacturer, distributor, or retailer making
additional warranties with respeet to consumer goods shall

tieS. I {

.1768. 5 (a) Every ma.l'lulfaétl.lrerw-‘of consumer goods which

are sold’'in this state and for which there exists a warranty,
* either express or implied in-law, shall maintain in this state
- sufficient service and repair facilities to carry out the terms of

such warranties. S
- * (b) Where such service and repair facilities are maintained
in this state and service or. repair of the goods is necessary
ly:;;with thé applicable watranties,

representative in this state, Unless the buyer agrees in writing

. to the contrary, the gaods must be returned, at the manufac-
‘ turer’s expense, in merchantable condition within 30 days.

' (¢) Should the manufacturer be unable to make such return

- o event shall such deduction from the purchase price be made
. for defective goods forwarded to the manufacturer or his rep-
P41
. 42

. At 43 L

-resentative in this state within 30 days of their purchase.
-+ 1769.% If the manufacturer fails to provide service and Te-

- pair facilities within this state as required in subdivision (a)

of Section 1768, the buyer may follow the course of action
preseribed in either subdivigion (a) or (b), below, as follows:

_'(a) Return the defective consumer goods to the retail seller
thereof for replacement, or for service or repair in accordance
with the terms and conditions of the warranties. Such replace-
ment, service, or repair shall be at the option of the buyer. If
the retail seller is unable to replace the defective article with

" merchantable goods or .is unable to service or repair the goods

in accordance with the terms and conditions of the warranty,
: -

,,,-_-,-,‘.'::/ LEGISLATIVE INTENT SERVICE
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1 the retail seller shall reimburse the buyer in an amount equal ;~
2 to the purchase price paid by the buyer, less that amount L
3 directly attributable to use by the buyer prior to discovery of -,
4 the defect. However, in no event shall such deductions from the .
5 purchase price be made for defective goods returned to the
6 retail seller within 30 days of their purchase. ) .
7 (b) Return the defective article to the nearest retail seller
8 of like goods of the manufacturer for replacement, or fqr serv- -
9 ice or repair in accordance with the terms and conditions of
10 the warranties. Such replacement, service, or repair shall be at .
11 the option of the retail seller. o . v
12 1770. Where an option is exercised in favor of service and
13 repair under Section 1769, such service and repair must be
14 commeneced within a reasonable time, and, unless the buyer o
15 agrees in writing to the contrary, the goods must be returped A
16  in merchantable condition within 30 days. ) ) o
17 1771. Every manufacturer who fails to provide service and -
18 repair facilities within this state as rgqulred by this 9hapter
19 $hall be liable as preseribed in this section to every rel&a;l sel.ler .
20 of such manufacturer’s goods who ineurs obligations in givm’g :
21 effect to the warranties that accompany such manufacturer’s
22 consumer goods. The amount of such liability shall be deter-
23 mined as follows: ) _ .
24 (a) In the event of replacement, in an amount equal to the
25 actual cost to the retail seller of the replaced goods, plus a
26 reasonable handling charge. Lo - '
27 (b) In the event of service and repair, in an amount equal
28 to that which would be received by the retail seller for-like '
29 gservice rendered to retail consumers who are not entitled to
30 warranty protection, includjng, where applicable, the cost of
31 parts, servicing, labor, stofage, overhead, and a reasonable
32 profit. ) L.
33 (¢) In the event of reimbursement under gubdlvmlon‘ (a).
34 of Section 1769, in an amouglt equtllll to that relmbursed to the .
3 er, plus a reasonable handling charge. S
3(55 bu¥77’2P If additional warranties are made by persons other
37 than the manufacturer of the goods, 'Ehe obligation of the )
38 person making such additional warranties shall‘ be the same = -
39 as that imposed on the manufacturer under Sections 1768 and -
40 1769. L )
41 1773. Any buyer of consumer goods mJured.by a willful
42 violation of the provisions of this chapter may bring an action
43 for the recovery of damages. Judgment may be entered for
44 three times the amount at which the actual damages are as-
45 sessed, plus reasonable attorney fees. L .
46 1774, Any retail seller of consumer goods injured by the
47 willful or repeated violation of the provisions of this chapter
48 may bring an action for the recovery of damages. Judgment
49 may be entered for three times the amount at which the actual -
50 damages are assessed plus reasonable attorney fees.
O . .
(800) 666-1917 -
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] _ AMENDED IN SENATE APRIL 6, 1970
| . AMENDED IN SENATE MARCH 17, 1970
: SENATIE BILI : _ No. 272

Introduced by 8enator ‘Bong
(Conuthor: Assemblyman Karabian)

February 2, 1970 '

REFERRED TO COMMITTEE ON JUDIOIARY

~ An act to add Title 1.3 (commencing with Section 1750) to
Part 4 of Division 3 of the Civil Code, relating to consumer
goods iransactions. . '
The people of the State of California do enact as follmbs:

Sgorion 1. Title 1.3 (commeneing with Seetion 1750) is
added to Part 4 of Division 3 of the Civil Code, to read:

TITLE 13. CONSUMER WARRANTIES . . | o ¥

Craprer 1. CoNsumMER WARRANTY PROTECTION

S OIS Ol &0 DO

Article 1, QGeneral Provisions

10 - 1750. This chapter may be citcd as the ‘‘Song Consumer
11! Warranty Protection Act.”’ . - .
12 - 1751. Any waiver by the buyer of consumer goods of the
18 provisions of this chapter, except as expressly provided in
14 this chapter, shall be deemed conirary to public policy and
16 shall be unenforeeable and void. ' . o
16 1762. 1f any provision of this chapter or the application
17 thercof to any person or circumslance is held unconstitu-
18 tional, such invalidity shall not affect other provisions or ap-
19 plications of this chapter which can be given effect without -
. . ‘.
. , LIQISLATIVE COUNSRI/S DIGHST Lo o N
8B 272, ‘as amended, Song (Jud.). Consumer goods transactions.
Adds Title 1.3 (commencing with See, 1760), Pt. 4," Div. 3, Civ.O.
Eunacts. “*Song Consumer Warranty I’rolcction Act,’) Establishes
obligntions|of manufacturers, distributors, naud sellers of consumer
goods, and rights of buyers t-~--@",7jth respect to particular trans- - - o
actions, ' : : .,".l,'.'o. - LEGISLATIVE INTENT SERVICE  (800) 666-1917 = - -
Vote—Majority; Appropria®®®® ©_ Tiseal Committee—No, - . - : S




.appliance, device, product, or commodity that is used or

- retailer, distributor, or manufacturer has reason to know any

[

‘ ~ . —a_

the invalid provision or application, and to this end the pro- u:ﬁ)
visions of this chapter are severable. ‘

_1753. The provisions of this chapter shall not affect the .
rights and olligations of parties determined by relerence to
the Commercial Code except that, where the provisions of the
Commercial Code conflict with the rights guaranteed to buyers
of consumer goods under the provisions of this chapter, the
provisions of this chapter shall prevail. :

Article 2. Definitions

1755. As uﬁﬁl this chapter:
(a) ‘“Consumer goods’’ means any motor vehicle, machine,

bought for use primarily for personal, family, or household
purposes. . '

(b) ““Buyer’’ or ‘‘retail buyer’” means any individiyal who
buys consumer goods from a person engaged in the business - -
of manufacturing, distributing, or selling such goods at relail,
As used in this subdivision, “‘person’’ means any individual,
partnership, eorporation, association, or other legal entity
which engages in any such business,

(c¢) ‘‘Manufacturer’” means any individnal, partnership,
corporation, associntion, or other legal relationship which .
manufactures, assembles, produces, or gathers consumer goods.

(d) ‘“‘Distributor’’ means any individual, partnership, cor-
poration, association, or other legal relationship which stands
between the manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer goods,

(e) *‘Retail scller,’” ‘‘seller,’” or *‘retailer’’ means any indi-
vidual, partnership, corporation, association, or other legal
relationship which engages in the business of selling new goods
to retail buyers, but does not include any contractor sibjecl to
the provisions of Chapter 9 (commencing with Seclion 7000)
of Division 3 of the Business and Professions Code .

1756. As used in this chapter:

(a) “‘Implied warranty of merchantability’’ or “‘fmplied
warranty that goods are merchantable’’ means that the con-
sumer goods meet each of the following: '

(1) Pass without objection in the trade under the contract
description.

(2) Are fit for the ordinary purposes for which such goods
are used.

(3) Are free from defects of materials or workmanship.

(4) Are adequalely contained, packaged, and labeled.

(5) Conform to the promises or affirmations of fact made .
on the container or label. »

(b) ‘“‘Implied warranty of fitness’’ means that when the

Q

particular purpose for which the consumer goods are required, | 3"
and further, that the bnvm":g }Alying on the skill and judg-
. L R
..-.-I ¢
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3.

ment of the seller to select and furnish siitable goods; then -
there is an implied warranty that the goods shall be fit for

.8uch purpose,

1767, As used in this chapter, a sale *‘as is’’ or ‘‘with all .
faulls’’ means that the manufacturer, distributor, and retailer
disclaim all implied warranties that would otherwise attach to
the sale of consumer goods under the provisions of this chap-
ter. In the absence of any express warranties accompanying
the sale, the buyer assumes the entire risk as to the quality and
performance of the goods purchased in a sale ““as is*’ or *‘with
all faults,”’ SR '

!  Article' 3. Sale Warranties

1760. Tvery sale or consignment of consumer goods by a
manufacturer in this state shall be accompanied by an implied
warranly that the goods are merchantable, except that no
sucli' implied warranty accompanies the sale of consumer
goods that are sold on an “‘as is’’ or ““with all faults’’ basis,
provided the provisions of this chapter affecting ‘‘as is’’ or
“‘with all faults’’ sales are strietly complied with,’

1761. Tvery sale or consignment of consumer goods in this

- glate by a manufacturer who has reason to know at the time

of the sale or consignment that the goods are required for a |
particular purpose and that the buyer is relying on the manu-
facturer’s skill or judgment to select or furnish suitable goods

~shall be ncecompanied by an implied warranty of fitness.

1762. Iivery sale or consignment of consumer goods in this
state made through a retailer or distributor who has reason .
to know at the time of sale or donsignment that the goods are
required for a partienlar purpose and that the buyer is rely-
ing on the relailer’s or distributor’s skill or judgment to sclect
ar furnish suilable goods, shall, in licu of the warranty of the
manufactnrer under Section 1761, be accompanied by an im-
plied warranty that the goods are fit for that purpose. ,

1763. No implied warranty of merchantability and, where -

“applicable, no implied warranty of fitness shall be waived,

except in the case of a sale of conswiner goods on an ‘‘as is’’
or *‘with all faults’’ basis where the provisions of this chapter :
affeeting ‘“as is’’ or ““with all faults’’ sales are strictly com-.
plied with. -

1764,  No sale of consumer goods on an ‘‘as is”’ or ‘‘with - .
all faulis’’ hasis shall be effective to disclaim the implied war- . -
ranty of merchantability or, where applicable, the implied !
warranty of fliness, unless a conspicuous writing is attached
to the goods-which elearly informs the buyer, prior to the‘r
sale, in simple and concise language of each of the following:':

(a) The goods are being sold on an “‘ag is’ or *“‘with all
faults’’ basis. ' ST PR R

(b) The entire risk as to the quality and performance of.’
the goods is with the buyer. R T T L
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(c) Should the goods prove defective following their pur- @D e 1 the retail seller shall reimburse the buyer in an amount equal
chase, the buyer aud not the manufacturer, distributor, or re- s 2 to the purchase price paid by the buyer, less that amount
tailer assumes the entire cost of all necessary servicing or 8 dircetly attributable to use by the buyer prior to discovery of
repair. . o 4 the defect. However, in no event shall such deductions from the
1765. REvery sale of consumer goods on an ‘‘as is’’ or *‘with b, purchase pricc be made for defective goods returned to the
all fanlts’’ basis made in compliance with the provisions of 6. - retail seller within 30 days of their purchase. .
this chapter shall constitute a waiver by the buyer of the im- - . (f (b) Return the defective article to the nearest retail selle
plied warranty of merchantability and, where applicable, of g 8 of like goods of the manufacturer for replacement, or for serv-.
the implied warranty of fitness. 9 ice or repair in accordance with the terms and conditions of
-1766. . Nothing in this chapter shall affect the right of the . 10 the warranties. Such replacement, service, or repair shall be at
manufacturer, distributor, or retailer to make additional war- 11! the option of the retail seller; o .
ranties with respect to consumer goods. Ilowever, a manufac- 12 1770. 'Where an option is exercised in favor of service and
turer, distributor, or retailer, may not, by snch additional 13 repair under Seetion 1769, such service and repair must be
. warranties, limit the application of or modify the warranties 14 commenced within a reasonable time, and, unless the buyer
guaranteed by this chapter to the sale of consumer goods. . 16 agrees in writing to the contrary, the goods must be returned
1767. Every manufacturer, distributor, or retailer making =~ |- 16 in merchantable condition within 30 days. . o
additional warranties with respect to consumer goods shall ; 17" 1771. Every manufacturer who fails to provide service and ' ;.
express such additional warranties in clear and concise terms 18 reppir facilities within this state as required by this chapter
and clearly identify the party making such additional warran- 19  shall be liable as prescribed in this section to every retail seller’
ties. : | ‘ 20  of such manufacturer’s goods who incurs obligations in giving
1768." (a) Every manufacturer of consumer goods which 21  effect to the warranties that accompany such manufacturer’s .
are sold in this state and for which there exists a warranty, . , 22 consumer goods, The amount of such liability shall be deter-.
either express or implied in law, shall maintain in this state \ |- . 23 mined as follows: : :
sufficient service and repair facilities to carry out the terms of | 24 (a) In the event of replacement, in an amount equal to the
such warranties. , . ' : _ ' 26 nctual cost to the retail seller of the replaced goods, plus a
(b) Where such service and repair facilitics are maintained . 26 reasonable handling charge. g
in this state and service or repair of the goods is necessary ‘ 27 (b) In the event of service and repair, in an amount equal
because they do not comply with the applicable warranties, 28 to that which would be received by the retail seller for like
service and repair shall be commenced within a reasonable 29 service rendered to retail conkumers who are not entitled to
time following receipt of the goods by the manufacturer or its 30  warranly protection, including, where applicable, the cost of
representative in this state. Unless the buyer agrees in writing 31 ‘parts, servicing, labor, storage, overhead, and a reasonable
to the contrary, the goods must be reiurned, at the manufne- 32 profit, .
turer’s expense, in merchantable condition within 30 days. 33 (c) In the cvent of reimbursement under subdivision (a)
(e) Should the manntaeturer be unable to malke such return 34 of Scetion 1769, in an amount equal to that reimbursed to the
of merchantable goads, he shall either replace the goods or 85 buyer, plus a reasonable handling charge,
reimburse the buyer in an amount equal to the purchase price 36 1772. If addilional warranties are made by persons other
paid by the buyer, less that amount divectly attributable to 87 than the manufacturer of the goods, the obligation of the -
use by the buyer prior to discovery of the defect. Ilowever, in 38 person making such additional warranties shall be the same
no event shall such deduction from the purchase price be made 39  as that imposed on the manufacturer under Sections 1768 and
for defective goods forwarded to the manufacturer or his rep- 40 1769, ' o
resentative in this state within 30 days of their purchase. K 41 1773. Any buyer of consumer goods injured by a willful
1769. If the manufacturer fails to provide service and re: - 42 violation of the provisions of this chapter may bring an action
pair facilities within this state as requnired in subdivision () . 43 for the recovery of damages. Judgment may be entered for
of Scetion 1768, the buyer may follow the course of action 44  three times the amount at which the actual damages are as-:.
preseribed in either subdivision (a) or (b), below, as follows: .45  sessed, plus reasonable attorney fees. ' o ’
(a) Return the defective consumer goods fo the retail seller 46 1774. Any retail seller of consumer goods injured by th
thereof for replacement, or for service or repair in aceordanco 4T willful or repeated violation of the provisions of this chapter
with the terms and conditions of the warrantics. Snch raplace- 48 may bring an action for the recovery of damages. Judgment '
- ment, service, or repair shall be at the option of the buyer. Tf 49 may be entered for three times the amount at which the actual L
the retfail seller is unable to replace the defective article with : 50 damages are assessed plus reasonable attorney fees, P
merchantable goods or i« “";‘\}} to service or repair the goods 9 : . . R
in accordance with the y2%,%%/ cUETBLATVBINTENTGERVICE * (800) 666-1917 o
amw - - ~
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AMENDED IN SENATR ]\.TAY 25, 1970
. AMENDED IN SENATE APRIL 6, 1970
AMINDED IN SENATE MARCII 17, 1970

SENA’.[‘E BILL o No. 272

Introduced by Senator Song
(Coantlior: Assemblyman Karabian)

February 2, 1970

REFERRED TO COMMITTEE ON JUDIOIARY )

An act to add Tille 1.3 (commencing with Section 1750) to .
Part 4 of Division 3 of the Civil Code, relating to consumer
goods lransaclions. :

The people of the State of California do enact as follows:

1 Seorion 1. Title 1.3 (commencing with Section 1750) is -
2 added lo Part 4 of Division 3 of Lhe Civil Code, to read:

3 ‘

4 . TITLE 13. CONSUMER WARRANTIES
b '

6 Criaprer 1, CoNsuMER WanraNTY PROTEOTION
7. . : ‘
8 Arlicle 1. @eneral I’rovisions

9 :

10 1750. This chapter may be cited as the ‘“Song Consumer
11 Warrauty Protection Aect.’’ :
12 1751, Any waiver by the buyer of consumer goods of the
13 provisions of this chapter, except as expressly provided in -
14 thig chapter, shall be decmed contrary to public policy and
156 shall be unenforeeable and void. ‘

LEGISLATIVI COUNSHEL'S DIGREST

SB 272, as amended, Song (Jud.). Consumer goods transactions,

Adds Title 1.8 (commencing with See. 1760), I't. 4, Div. 3, Civ.C.

linacts ““Song Consamer Warranty Prolection Act.”’ Establishes
obligutions of manufacturers, distributors, and scllers of consumer
goods, and rights of buyers thereof, with respeet to particular trans-
aclions, C ' : "

T'o becoma operative February 1, 1971.
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1752. If any provision of this chapter or the application
t!nereof to any person or circumstance is held unconstitu-
thnalz such invalidity shall not affeet other provisions or ap-
pllci}tlong of thig chapter which can be given effcet withont
tl}e_ invalid provision or application, and to this end the pro-
visions of this chapter are severable, ' .

1753. The provisions of this chapler shall not affect the

- rights and obligations of parties determined by reference to

the Comlr'\ercial Code except that, where Lhe provisions of the
Commercial Code conflict with the rights guaranteed to buyers
of consumer goods under the provisiong of this chapter, the
provisions of this chapter shall prevail, ’

Article 2. | Definitions

1755.  As used in this chapter: ‘

(a.) ** Consumer goods’’ means any molor vehiele, machine
appliance, device, product, or commodily that is used or
bought for use primarily for personal, family, or houschold .
purposes, :

(b) ““‘Buyer’’ or “retail buyer’’ means any iudividual who
buys consumer goods from a person engaged in the business
of manufacturing, distributing, or selfing such goods at retail,
As used in this subdivision, “person’ menns any individual
parinership, corporation, associalion, or other legal entit);
which engages in auy sueh business, - .

(e) “_Manufacturcr” means any individual, partnership
corporation, association, or other legal relationship which
manufactures, asscimbles, produces, or gathers consumer goods.,

(d). “Distrilgulor” means any individual, partnership, cor-
poration, associalion, or other legal relationship which stands
bctwpen the manufacturer and the retail seller in purchases
consignments, or contracts for sale of consnmeor goods. ’

_(e) “Retail seller,”” “seller,’’ or ““retailer’’ meand any indi-.
vidual, partnership, corporation, associntion, or other legnl
relationship which engages in the business of selling new goody
to relail .ln.lyers, but does not inelude any contractor subject to
the provisions of (‘hapter 9 (commencing with Seetion 7000)
of Division 3 of the Business and Professiony Code.

1756. As uscd in this chapter:

(a) ““Implied warranty of merchantability’’ or ‘‘implicd
warranty that goods are merchantable’” means that the con-
sumer goods mect each of the following:

(1) Pass without objeetion in the trade under the contract
description, ' :

(2) Are fit for the ordinary purposes for which such goods
are used. :

- (3) Are frece from defeets of materials or workmanship,

(4) Are adequately contained, packaged, and labeled.

(6) Conform to the promises or affirmations of fact made
on the container or lubel _w

. L R
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(b) ‘“‘Implied warranty of fitness’’ means that when. the -

retailer, distributor, or manufacturer has reason to know any
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-
ment of the seller to select and furnish snitable goods, then,

there is an implied warranty that the goods shall be fit for

sueh purpose. .

1757. As used in this chapter, a sale ‘‘as is”’ or ‘“with all’
faults’’ means that the manufacturer, distributor, and retailer
disclaim all implied warranties that would otherwise attach to

the sale of consumer goods under the provisions of this chap- \

ter. In the absence of any express warranties accompanying
the sale, the buyer assuines the entire risk as to the quality and -
performance of the goods purchased in a sale ‘‘as is’’ or ‘‘with
all faults,”’ -

R Article 3. Sale Warranties

1760. Tvery sale or consignment of consumer goods by a
manufacturer in this state shall be accompanied by an implied
warranty that the goods are merchantable, except that no
sueh implied warranty accompanics the sale of consumer
goods thal are sold on an ‘“‘as is’’ or *“with all faults’’ basis,
provided the provisions of this chapler affecting ‘‘as is’’ or
““with all faults’’ sales are strietly complied with. ‘

1761.  Hvery sale or ¢onsignment of consumer goods in this
slate by a manufacturer who has reason to know at the time
of the sale or consignment that the goods are required for a
particular purpose and that thg buyer is relying-on the manu-
factnrer’s skill or judgment to select or furnish suitable goods
shall be accompanicd by an implied warranty of fitness.

1762. Tivery sale or consignment of consumer goods in this
state made through a retailer or distributor who has reason .
to know at the time of sale or consignment that the goods are
required for a particular purpose and that the buyer is rely-
ing ou the retailer’s or distributor’s skill or judgment to sclect
or furnish suitable goods, shall, in lieu of the warranty of the
manufaceturer under Section 1761, be accompanied by an im-
plied warranty that the goods are fit for that purpose.
© 1763.- No iinplied warranty of merchantability and, where
applicable, no implied warranty of fitness shall be waived,
except in the ease of a sale of consumer goods on an “‘asg is’’
or “‘with all fanlis’’ basis where the provisions of this chapter
affecting ‘‘as is’ or ‘‘with all faults’’ sales are strietly com-
plied with. .

17G4. No sale of consumer gouds on an “‘as is”’ or “‘with
all faulis’’ basis shall be effective to diselaim the implied war-
ranty of merchantability or, where applicable, the implied
warranily of fitness, unless a conspicuous writing is attached
10 the goods which clearly informs the buyer, prior to the
sale, in simple and concise language of cach of the following:

(800) 666-1917
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(a) The goods are being sold on an ‘‘ag is”’ or ‘““with all
faults’’ basis.

(b) The entiro risk as to the quality and performance of
the goods is with the buyer.

(¢) Should the goods prove defective following their pur-

chase, the buyer and not the manufacturer, distributor, or re- -

taile? assumes the entire cost of all Necessary servicing or
repair.

1765. Every sale of consumer goods on an ‘‘ag is’’ or “‘with
all faults’’ basis made in compliance with the provisions of

. this chapter shall constitute a waiver by the buyer of the im-

plied warranty of merchantability and, whero applicable, of
the implied warranty of fitness. _

1766. Nothing in this chapter shall affect the right of the
manufaeturer, distributor, or retailer to make additional war-
ranties with respect to consumer goods. Ifowever, a manufac-
turer, distributor, or retailer, may not, by such additional
warranties, limit the application of or modify the warranties
guaranteed by this chapter to the sale of cousumer goods,

1767. REvery manufacturer, distributor, or retailer making
additional warranties with respect to consumer goods shall

express such additional warranties in clear and concise terms -

and clearly identify the party making such additional warran-
ties. , '

1768. (a) Tvery manufacturer of consumer goods which
are sold in this state and for which there exisis a warranty,
either express or implied in law, shall maintain or cause 1o be
maintained in Lhis state sufficient service and repair facilities
to earry out the terms of such warranties,

(b) Where such service and repair faeilities ave maintained
in this state and service or repair of the goods is Necesspry
because they do not comply with the npplicable warranties,
service and repair shall be commeneed within a reasonable
time following receipt of the goods by the manufpeturer or its
repregentative in this state. Unless the buyer agrees in writing
to the contrary, the goods must be returned, at the manufac-
tnrer’s expense, in merchantable condition within 30 days. De-
lay caused by conditions beyond the control of the manufac--
turer or his representalives shall serve to extend this 30-day

crequirement. Where such delay arises, delivery of merchant-

able goods shall be made as soon as passible following termina-
tion of the condilion giving rise to the delay. .

(¢) Should the manufacturer be unable to make such return
of merchantable goods, he shall either replace the goods or

" reimburse the buyer in an amount equal to the purchase price

paid by the buyer, less that amount directly attributable to
use by the buyer prior to discovery of the defecet, IHowever, in
no event shall snch deduction from the purchase price be made
for defective goods forwarded to the manufacturer or his rep-

resentative in this state within 30 days of their purchase,

0
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1769, If the manufacturer fails to provide service and re-
pair facililies within this state as required in subdivision (a)
of Section 1768, the buyer may follow the course of action
preseribed in either subdivision (a) or (b), below, as f.ollows;

(a) Return the defective consumer goods to the retail seller
thercof for replacement, or for service or repair in accordance
with the terms and conditions of the warranties. Such replace-
ment, service, or repair shall be al the option of the buyew
relail seller . 1f (he retail seller is unable to replace the (.lefec-
tive article with merchantable goods or is unable to service or
repair the goods in accordance with the terms and con(lltmps
of the warranty, the retail seller shall reimburse the buyer in

“an amount equal to the purchase price paid by the bu’ycx:, less,
that amount directly attributable to use by the buyer prior to .
diseovery of the defect. However, in no event shall such dedue-

Liong from the purchase price he made for defective goods
Teturned to the retail seller within 30 days of their purchase.

(b) Return the defectlive article to the neavest retail seler
any relail scller, within this slale, of like goods of t.he_same
manufaclurer for replacement, or for service or repair in ac-
cordance with the terms and condilions of the warranties. Such
replacement, serviee, or repair shall be at the option of the
relail seller, ] )

1770. -Where an option is exercised in favor of service and
repair under Scction 1769, such service and repair must be
commenced within a reasonable time, and, unless the buyer
agrees in writing to the contrary, the goods must be returned
in merehantable condition ,within 30 days. Delay ca'ns'cd by
gonditions beyond the control of the manufacturer or }ns rep-
resenlalives shall serve to extend this 30-day requirement.
Where such delay arises, delivery of merchanta?ﬂe goods shall
be made as soon as possible following termination of the con-
dition giving rise to the delay. ] . )

1771. livery manufacturer who fails to provide service and
repair facilities within this state as required by this chapter
shall be linble as preseribed in this section to every ret.all §el.ler
of such manufacturer’s goods who incurs obligations in giving
effect to the warranties that accompany S}lgh manufacturer’s
consnmer goods. The amount of such liability shall be deter-
mined as follows: ) :

(a) In the event of replacement, in an amount equal to the
actual cost to the retail seller of the replaced goods, plus a
reasonable handling charge. L . : .

(b) In the event of service and repair, in an amount equal

to that which would be received by the retail seller for like

gervice rendered to retail consumers who are not entitled to
warranty protection, including, where applicable, the cost of

parts, servicing, labor, storage, overhead, and a reasonable

profit, ‘ L
(¢) In the event of reimbursement under subdivision (a)

uycr, plus a reasonable handling charge.

Section 1769, in an amount equal to that reimbursed to the '

14
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1772. - If additional warranties are made by persons other ED ‘ C .
than the manufaclurer of the goods, the obligation of the - v : B . .
person making such additional warranties shall be the same
. a8 that imposed on the manufacturer under Sections 1768 and . :
1769. : : 0

1773.  Any buyer of consumer goods injured by a willful . o
violation of the provisions of this chapter may bring an action ' . g

for the recovery of damages. Judgment may be entered for

three times the amount at which the actual damages are as- - QB
sessed, plus reasonable attorney fees. ' :

. 1774 Any retdil seller of consumer goods injured by the
. willful or repeated violation of the provisions of this chapter , . '
. may bring an action for the recoyery of damages. Judgmenti - . g ‘ o . ' ,
_may be entered for three times the amount at which the actual oo . : . o ' . " . .
damages are asscsscd plus reasonable attorney fces, : : ' _ ' . . L

SEC. 2. This act shall become opcralive on February 1, ' . o S ‘ ' o

1971, . o

i
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i' ’AMENI)ED IN ASSEMBLY JULY 16, 1970 -, "
' AMENDED IN SENATE MAY 25, 1970 N
AMENDED IN SENATE APRIL 6, 1970
AMENDED IN SENATE MARCH 17, 1970

SENATE BILL . " No. 272

— 1

Introduced by Senator Bong ' R
(Conuthor: Assemblyman Karabian). o

‘February 2, 1970°

! REFERRED TO COMMITTEE ON JUDIOIARY .

An act lo add Tille 1.3 (commencing with Section 1750) to
Part 4 of Division 3 of the Cw:l Gode relatmg to consumer
goods iransactions. o o

" The people of the Slata of Gal'iform'a do enact as.follows- o _

. 'Seomion 1." Title 1.3 (commencmg with Section 1750) ls
- added to Part 4 of Dwmlon 8 of the Civil Code, to read

Tl'l‘Llh 1.3. . CONSUMER WARRANTIE

Cuu"mn 1 CONBUMER WARRANTY Pno'mc'mon

i S Artlcle 1 Genernl Prov1slons
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10 1750, 'This elmpter may “be cited as the “Song Consumer B

11 . Warranty Protection Aot.’™
12 . 1751, Any waiver by the buyer of consumer goods of the

13 pxovnsnons of this chapter, except as expressly provided in .

LF‘GISLATIVE COUN SI!]L'S DIGEST

B SB 272€ as amended, Song. (Jud.). Consumer goods transactions.

Adds Title 1.3 (wmmcncmg with Sce. 1750), Pt. 4, Div. 3, Civ.C. .
Iinacts t**Song Consumer Warranty P'rotection Act.” Bstablishes
chligations of manufacturers, distribulors,' and sellers of consumer

goads, angl rights of buyers, thereof wnth wspect to partlcular traus-_':'v' :

nctions. | e ) Avx_ S

' beeome epeﬂnlwe l'—ehmaﬁ‘ "
Makes act applicable only to consumcr goods sold on or after March
1, 1971,
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é t}us“cglapter, fshall lﬁe degmeddcontrnry to public policy and @ é on(gl)e g‘;’g‘;;‘; (t:l)‘ lt;l‘:aelpromlses or nfﬁrmatl.ons of fact mad
shall be unenforceable and void. ’ ! . "
3 1752, 1If a isi i . ST 3 (b) “‘hinplied warranty of fitness’’ means that when the
"' 4 thereof to anl;ry lﬁ:(;ziim; o(firg::] (;hap ter 01| []hle "p]_)hc"t,lon 4 vetailer, distributor, or manufacturer has reason to know any
5 tional, such inVﬂlifiit shall not affs atnc;z] 19 held l_mcons‘mu- 5 partieular purpese for which the consumer goods are requjred,
6 'plicatious of this cht}a’pter'wlnieh c:; l())e leirvpmvflftqw;ls 9:| ab 6 and further, that the buyer is relying on the skill and judg-
T the invalid provision or application, and !io ct:::iseeﬁfl tvl::e l::,l:)t 7 ment of the scller to seleect and furnish suitable goods, then
‘ g visli:;gg of'lfhis chapter are severuble,. 1 g thc;‘e is a(l)]selmplled warranty that the goods shall be fit 1.’01-
3. The provisions of this chapter shall not affect the . : suc1 purpose. " ,
i(l) :‘llgh(t]s‘and ol_;lilg%tigns of parties determined by reference to - (% %(1) 005(7’:7. (a) “E:cpr«less warranty means that the consumer.'
.the Uommerelal Code except that, where the provisions of the N2/ - . : L . |
}g Cfommerclal Codelconﬁ(iict “;ilth the rights guaranteed to buyers v }3 la '(”t'é tﬁ "s’:‘f(: ‘I:‘,;;oz(:l:"'ly affirmation of fact or promise made re
: ol consumer goods under the provisions of this chapter, tl o : : vy Y ;
) }é provisions of this chapter shall prevail, pter, the _ }g / (2)t )l;lu{chh('(‘l:sc(":ll:lfl:::y description, that the goods shall con- .

9 : orm b . criplion. Lo
16 " Article 2. Definitions BN 16 (3) In the event of any sample or model, that the whole of
17 o ' . : , 17 the goods shall conform to such sample or model, : ‘

18 17565. As used in this chapter : ' . 18 (b) It is not necessary to the crealion of an express war; '
- 19 (a) ““Consumer goods’’ means any motor vehiele, machi T 19 raply that formal words such as “‘warrant’’ or ‘‘guarantee’
20 _applianee, device; produet; o eemmg:%iw or like ,,.,’,(;::‘cf ul,wt' 1 . 20 be used or that a specific intention to make a warranty be
21 s used or bough’t for use primarily for )ersonu: Lamil o~ ) ' 21 preseat, bul an affirmation merely of the value of the goods or
22  houschold purposes. : pe o Y, o . 22 a stalement purporting to be merely an opinion or commenda-
23 b) “Buyer’’ or ‘¢ i ” indivi s o 93 tion of the goods does not create a warranty.
24 bu§'s)consu1)r§ell" g&l)ds rf:::rl lz)xui,)zlx"sox?‘z?nnvz uc?dy ilnllldtll‘uj;dll)l::;ivlvho 24 ( c)fb’talgmcnls or representations such'as expressions of
. 25 of manufacturing, distributing, or sclliné S%lch goods at rc]t:?]s 26 gencral policy concerning customer satisfaction which are not
26 As used in this subdivision, ‘‘person’’ means any individuul; j-.- O " 26 subject to any limilation do not creale an express warranty.
gg ?ﬁ,‘iﬁﬁegh:p’ cqrporntwn,l abssogmtwn, or other legal entity .. ' gg 1758 . As used in this- chapter, a sale ‘‘as is’’ or ‘‘with all

- 1gages in m S : 58, se T, e ‘‘as Is h
99 (¢) “Maiufacturlg,r’S'u(;xiealxissln:xsls); individual, partnershi 29 faults’’ means that the manwfacturer, distributor, and retailer
30 corporation, . association, or other legal relati,onlshi]) Whi(-r;; e 30 disclaim all implied warranties that would otherwise attach to
31 mnnufa‘(‘:tu.res,' assemnbles, produces, or gathers consumer goods. - ?1 the sale of consumer e%oods under the provm;g:sﬂof this chap-

32 (d)' Dlstrq.)u['or" means any individual, partnership, cor- 32  tews T the abuenee ﬁﬂj‘hee’ﬁ:’;e;:ﬂ wm&miﬂk 108 e Wﬂmﬂi&v &:E

33 poration, association, or other legal relationship which stands , 33  the sale; the ‘*:E‘e*‘ ﬂﬂﬂ“*geﬂ t : *‘;’f g{:e o 1 op pith

34. between the manufucturer and the, retail seller in purchases, 34 performance of the goeds parchused in & , ERAREES

35 cox(nsn)gx}illlgnts, or conlracts for sale of consumer goods. . 35 a‘f fanlts ler.

36 € etail seller,”” *‘seller,”” or *“retailer’” means any indi- ' 36 ke - v

37 viduz}l, partnership, corpog‘at’ion, association, or other legnl ~ |- ar Article 3. Sale Warrqntles , ,

gg Tslz:':‘lz:}f]ll:{:;:::?hla(::égggs: ;ﬂ):l;igus;ncss of sclling o, %0'0 s | J;g 1760,  Bxers Unless disclaimed in the manner prescribed by .. .,

40 o the f,m;,;;m'm of Gﬁﬁﬁte* 9 {‘:t:n:::i;:" f::fmw :’2 ’z.““ :1() this chapter, every sale or consignment of consumer goods by a~ .

41 000y of Divigion 3 of the Business and ngeg,,ﬁ;mm *gﬁd:,“m - 41 manufacturer in this state shall bo accompanied by an implied | - -

42 1756. As used in this chabter: " HE 49  warrnuly that the goods are nmr(.:lmnt}z:{l:leslleextipt that no )

43 - (a) ‘“‘Implied warranty of merchantability’’ or “‘implied .) 43 suelt implied warranty aeeompanien the consumer ;. 1

44 warranty. (;hat g;)odslarefa Ilnerchantab]e“ means that the con- - % : ‘%3 ?::g?dili“;::"’p:::;‘ﬁ&“)ﬂ“&“ﬁi:”;hg‘l;&‘;‘ﬁ;e‘égﬂiﬂ*ﬁ: *Z_*,‘ﬂ::: [
sumer goods mec ing: Y, p - : et

3(53 (1) gl’ ass Wi:llotclitwolb.(]')ecttil:nf(;:llot‘;nen%' d der 1} L 1 : 4(; Swith all fandtn? sales are strietly complied with:, e

47 deseription. : , l r.u @ under the contract B 17 1761. Ivery sale or consignment of consumer goods in t.his

48 . (2) Are fit for the ordinary purposes for which such goods - [ 48 state by a manufacturer who has reason to know at the time

49 are used. . 49  of the sale or eonsigninent that the gqods are required for a
50 (3) Are free from defeets of materials or workmanship. . 50 parlicular pqrpose‘ngd thflt :lle bl“)’fl‘ lsfrely’u}g Ol}ttgf mag“ll' I
. b1 (4) Are adequatel o el o _ 51 fncturer’s skill or judgment to sclect or furnish suitable goods - -
) 4 y .,"."'o::l' ﬂ‘:“&%ﬁ‘kﬂ{}% ]N | Igl\]( T SERVICE} . (800) 6661%hé!l be nccompanied by an implicd warranty of fitness.: . - 17
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1762.  Every sale or consignment of consumer goods in this °

state made through a retailer or distrilintor who has reason
to kr}ow at the tiwme of sale or consignment that the goods are
required for a particular purpose and that the buyer is rely-
ing on the retailer’s or distributor’s skill or Jjudgmeni to seleet
or furnish suitable goods, shall, in lieu of {he warranty of the
manufacturer under Section 1761, be accompanied by an im-

plied warranty that the goods are fit for that purppse,

'1763. No implied warranty of merchantability and, where
applicable, no implied warranty of fitness shall De waived, -

except in the case of a sale of consumer goods on an ‘‘ag ig"’
or ‘‘with all fanlts’’ basis where the provisions of this chapter
affecting ‘‘as is”’
plied with, - :

1764.  (a) No sale of consumer goods on an ““ag is’’ or “with

‘all faulta’’ basis shall be effective to diselaim the implied war-
ranty of merchantability or, where applicable, the implied

warranty of fitness, unless a conspicuous writing i3 attached

~ to the goods which clearly informs the buyer, prior to the

sale, in simple and eoncise langnage of each of the following:

(1) The goods are being sold on an ““as is’ or “with all ot

faults”’ basis,

(2) The entire risk as to the qunlilty and performance of -

the goods is with the buyer.

" (3) Should the goods prove defeclive following {heir pur- T

chase, the buyer and not the manufacturer, distributor, or re-
tmle}' assumes the entire cost of all necessary servieing or
repair.

(b) In the event of sale of consumer goods by means of a

- mail order cataloy, the catalog offering such goods shall con-

tain the required writing as to each ilem so affered in lieu of
the requirement of notification prior to the sale.

1765. Rvery sale of consumer goods on an “‘as is”’ or ““with
all fanlts’ basis made in compliance with the provisions of

- this chapter shall constitute a waiver by the buyer of the im-

plie(} warranty of merchantability and, where applicable, of
the implied warranty of fitness. '
176G6.  (a) Nothing in this chapter shall affect the right of

the manufacturer, distributor, or retailer to make pelditional .

express warranties with respeet fo consummer goods, However,
a nanulaeturer, distributor, or retailer, may not, by such ad-
ditionnd express wareanties, limit the application of or modily
the tmplied warrantics guaranteed by this chapter to the sale
of consumer goods, '

(b) I'or purposes of this chapter, implicd warrantics may be

limited in duration to the duration of an cxpress warranly of

reasonable duration, if such imitation is sel forth in clear and

wunmistakable language and;n"omi-ncnlly displayed on the face n
LEGISLATIVE INTENT SERVI‘C1

of the warranty. nw
..-.-I ¢

or ‘“‘with all faults’’ snles are strictly com-

o

p

1767. Every manufacturer, distributor, or retailer making., . =
telditional express warranties with respeet to consumer goods

shall express nueh additional make such warranties in clear

and coneise terms gnd clearly identify the party making such-

additienal cxpress warranties.
1768. (a) Every manufacturer of consumer-goods which
are sold in this stute and for which there exists & yarranty

either expresy or inplied in law; shall an express warranly.

shally (1) maintain or eause to be maintnined in this state suf-
ficient service and repair facilities to carry out the terms of
such warranties, or (2) be subject lo the provisions of Section
1771 . ‘ ‘ ' '

(b) Where such service and repair facilities are maintained -

in this state and service or repair of the goods is necessary
beecause they do not comply with the applicable warranties,
service and repair shall be commenced within a reasonable
time*following receipt of the goods by the manufacturer or its

repregentative in this state. Unless the buyer agrees in writing -

to the contrary, the goods must be returned, at the manufac-

turer’s expense, in merchantable condition within 30 days. De- -

lay caused by conditions beyond the control of the manufae-
turer or his representatives shall serve to extend this 30-day

requirement, Where such delay arises, delivery of merchant- .

able goods shall be made as soon as possible following termina-

(8003 666 HOAT prrehuse: , | ..

25 tion of the condition giving rise to the delay. '
"26 " (c) Should the manufacturer be unable to make such return '\
27 of merchantable goods, he shall either replace the goods or E

. 28 reimburse the buyer ju an amount equal to the purchase price
29 paid by the buyer, less that athount directly attributable to
30 use by the buyer prior to discovery of the defect. Howeves; in
1 ne event shall sueh deduetion from the purehase priee be mnde
32 for defective goods forwarded o the manufaeturer or hig rep-
43 resentntive in this state within 30 dayn of their purehuase:
34 1769, 1f the manufacturer fails te docs not provide service
.35 and vepair Facilities within this state as requived in pursuant
36 Lo subdivision (a) of Section 1768, the buyer may follow the -
37 course of action preseribed in either snbdivision (a) or (b), -
38  Dbelow, as follows: ‘
39 (a) Return the defeetive consumer goods to the retail seller .
40 thercof for replacement, or for service or repair in accordance
41 with the terms and conditions of the warranties express war-
42 ranty. Such replacement, service, or repair shall be at the
43 option of the relail seller. If the retail seller is unable to re-
44 place the defective article with merchantable goods ‘or is un-.*
45 able Lo serviee or repair the goods in accordance with the terms _
46 and conditions of the warranty, the retail seller shall reim- .
47  burse the buyer in an amount equal to the purchase price paid -
48 Dby the buyer, less that amount direetly attributable to use by
49 the buyer prior to discovery of the defect. Hewever; in ne ., .
650 event shall sueh deduetions from the purehase. priee be made . . . y
61 fer defective goodn returned to the retnil seller within 30 days R
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damages are assessed nlpe reasonable attorney fees. RS .
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(b) Return the defective article to any retail seller, within
this state, of like goods of the same manwufncturer for replace-

and conditions of the swareanties express warranty . Sueh re-
placement, service, or repair shall be at the option of the retail
seller, '

1770. Where an option is exercised in favor of service and
repair under Secetion 1769, such service and repair must be
commenced within a reasonable time, and, unless the buyer
agrees in writing to the contrary, the goods must be returned
in merchantable condition within 30 days. Declay- caused by
conditions beyond the control of the manufacturer or his rep-
resentatives shall serve to extend this 30-day requirement,

-Where such delay arises, delivery of merchantable goods shall

be made as soon as possible following termination of the con- ,
dition giving rise o the delay. - T
1771, Every manufacturer who fails to provide service and

- repair facilities within this state as reqiived by this ehapter

- pursuant to subdivision (a) of Section 1768 shall be liable as .
prescribed in this scetion to every retail seller of such nanu-
facturer’s gonds who incurs obligations in giving effect to the

express warrantics that accompany such manufacturer’s eon-
sumer goods. The amount of such liability shall be determined -
as follows: - o

(a) In the event of replacement, in an amount equal to the

actual cost to the retail seller of the replaced goods, plus a
reasonable handling charge. .

(b) In the event of service and repair, in an amount cqual
to that which would be received by the relail seller for like
service rendered to retail consumers who are not entitled to
warranty protection, including, where applicable, the cost of -
parts, servicing, labor, storage, overhead, and a reasonable
profit.

buyer, plus a reasonable handling charge.
1772, If additienal express warranties are made by per-
sons other than the manufacturer of the goods, the obligation

of the person making such additional warranties shall be the .
same as that imposed on the manufacturer under Sections .

1768 and 1769. '
1773. - Any buyer of consumer goods injured by a willful

violation of the provisions of this chapter may bring an action-

for the recovery of damages. Judgment may be entered for

sessed, plus reasonable attorney fees, )
1774.  Any retail seller of consumer goods injured by the

@

(¢) In the event of reimbursement under subdivision (a) .
of Section 1769, in an amount equal to that reimbursed to the -

[E
H
@l |

ment, or for service or repair in accordance with the terms °

willful or repeated violation of the provisions of this chapter i
may bring an action for the recovery of damages. Judgment

may be entered for three times the amonnt at which the actual

#
L X ) »
L]
Yanw®

®

three times the amount at which the actual damages are as- B
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800) 666-1917

1775. The lriple damages provisi'ons'in Section 1773 a'n‘d .

Section 1774 shall not apply to class actions. '

1776. T'he provisions of this chapter shall nol az?ply lo any
defect in consumer goods caused_by tllw unauthorized 97‘ un-
-casonable use of the goods following sale. - ..
1; 1777. Nothing in this chapter shall be cqnstruqd_ to prevent
the sale of a service conlract to the buyer in addilion tt;lor in
licw of an express warranly if such coniract fully and con-

spidnously discloses in simple and readily understood la»nguagev"

the terms and condilions.
Seo. 2.
apply to consumer goods sold on or after Mar_ch 1, 1971,

!

t

This act shall beeeme eperative en February only .
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AMENDED IN ASSEMBLY JULY 16, 1970 : i

AMENDED IN SENATE MAY 25, 1970 , i’
AMENDED IN SENATE APRIL 6, 1970
AMENDED IN SENATE MARCH 17, 1970

I BILL

Introduced by Senator Song - =
(Coauthor: Assemblyman Karabian) ;
¥

" February 2, 1970

REFERRED TO COMMITTEE ON JUDIOCIARY

-
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An act to add Titls 1.3 (commencing with Section 1750) to

Part 4 of Division 3 of the Civil Code, relating to consumer
goods iransaciions.

The people of the State of California do enact as follaws:

OO0 =JICCLECO DD

Seorion 1. Title 1.8 (commencing with Section “1750) is

added to I’art 4 of Division 8 of the Civil Code, to read:

TITLE 1.3. CON_SUMER,WARRAN’I‘IES
Coaerer 1, Consuum WA.nniN'rr PROTEOTION

'Article 1. (encral Provisions

10 +1760. This chapter may be cited as the ‘‘Song Consumer

11 Warranty Protecetion Act.’’

12
18 p

8B 272,

-17561.  Any waiver by the buyer of consumer goods of the .

rovisions of this chapter, except as expressly provided in -
LEGISLATIVE COUNSRL'S DIGHST '

as amended, Song (Jud.). Consumer goods transactions.

Adds Title 1.3 (commencing with See. 1750), Pt. 4, Div, 3, Civ.C.

Tnacts

H'Song Consumer Warranty Drotection Act.”’ Establishes

“obligalions of manufacturers, distributors, and scllers of consumer
- goods; and rights of buyers thereof, with respect to particular trans-

actions,.
Mukes a
1, 1971.

¢t applicable only to “"a;i':] goads sold on or after March

X

Vote—Majority; Apprnprinti.\..'!!fw, Ligeal Committee—No,

LEGISLATIVE INTENT SERVICE - (800) 666-1917 . .
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this chapter, shall be deemed contrary to public policy and
shall be unenforceable and void.

1752,
t.hereof to any person or circumstance is held unconstitu-
thllal: such invalidity shall not affect other provisions or ap-
plications of this chapter which can be given efleet without
the invalid provision or application, and to this end the pro-
visions of this chapter are severable,

~ -1753. The provisions of this chapter shall not affcet the .

rights and obligations of parties determined by reference to
the Comu.lerclal Code except that, where the provisions of the
Commercial Code eonflict with the rights guaranteed to buyers

of consumer goods under the provisions of this chapter, the

provisions of this chapter shall prevail.
Article 2. Definitions

1755, As used in this chapter: .

(a) ‘‘Consumer goods’’ means any motor vehicle, machine,
appliance, or like product that is used or bought for use pri-
marily for personal, Iamily, or household purposes.

(b) “Buyer”’ or ‘‘retail buyer’’ means any individual who
buys consumer goods from a person engaged in the business

of manufacturing, distributing, or selling such goods at retail, -

As used in this subdivision, *° person’' means any individual,

partnership, corporalion, association, or other legal entity-

which engages in any such business,

(e) “Manufactqrer” means any individual, partnership,
corporation, associalion, or other legal relationship ‘which
manufactu.res,. assembles, produces, or gathers consumer goods.

(d)‘ “Dlstrll.)utor” means any individual, partnership, cor-
poration, association, or other legal relationship which stands
betw.een the manufacturer and the retail seller in purchases,
consignments, or conlraets for sale of consumer goods,

_(e) “‘Retail geller,”” “‘seller,’’ or “*retailer’’ means any indi-
vidual, partnership, corporation, association, or other - legal
relationship which engages in the business of selling new goods
to retail buyers. ‘ -

1756. As used in this chapter:

(a) “‘Implied warranty of merchantability’’ or ‘‘implied

~warranty that goods are merchantable’’ means that the con-

sumer goods meet cach of the following

(1) Pass without objection in the trade under the contract
description, '

(2) Are fit for the ordinary purposes for which such goods
are used. ‘

(3) Are free from defects of materials or workmanship,
. (4) Are adequately contained, packaged, and labeled.

(5) Confqrm to’ the promises or affirmations of fact made
on the container or label,

If any provision of this chapter or the applieation - -

)
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(b) ““Implied warranty of fitness’’ means that when the
retailer, distributor, or manufacturer has reason to know any
particular purpose for which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-
ment of the seller to select and furnish suitable goods, then

there is an implied warranty that the goods shall be fit for

such purpose,

1967 Lt}
gootss . .

1> Gonforn to any effirmation of faet or promise made re-
lnting te sneh goodn: : N
{8} In the evenb of any deseriplion; thabt the geeds shall
eonform to sueh deseription: : , _ :

AN

1757, (a) ‘‘Express warranty’’ means: <L

(1) A statement arising out of a sale to the consumer of a
consumer good pursuant to which the manufacturer, distrib-
utor, or relailer undertakes to preserve or maintain the utility
or performance of the consumer good or provide compensation
if there is a failure in ulility or performance; or

(2) In the event of any sample or model, that the whole of
the goods shall esnform conforms to such sample or model.

(b) Tt is not necessary to the crealion of an express war-
ranly that formal words such as “warrant’’.or ‘‘guarantee’’

be used or that a specific intention Lo make a warranty be-
present, but an affirmation merely of the value of the goods or

a statement purporting to be merely an opinion or commenda-
tion of the goods does not ereate a warranty. . )

(¢) Statemenis or representations such as expressions of
general policy concerning customer satisfaction which are not
subject to any limitation do not create an express warranty.

1758. As used iu this chapter, a sale “‘as is’? or “‘with all
faults’’ means that the manufacturer, distributor, and retailer
disclaim all implied warranties that would otherwise attach to
the sale of consumer goods under the provisions of this chap-
ter,

Article 3. Sale Warranties

1760.  Unless disclaimed in the maunner preseribed by this
chapter, every sale or consignment of consumer goods by a
manufacturer in this state shall be accompanied by an implied
warranty that the goods are merchantable. _

1761. Every sale or consignment of consumer goods in this
state by a manufacturer who has renson to know at the time
of the sale or consignment that the goods are required for a
parlicular purpose and that the buyer is relying on the manu-
facturer’s skill or judgment to selcet or furnish suitable goods
ghall be accompanied by an implied warranty of fitness, .

1762. Every sale or consignment of consumer goods in this

( 3 OO)GESGE)SQP& _/made through a retailer or distributor who has reason

i‘-Eeip?ess warranty?! means thab the eonswmer

21
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to know at the time of sale or consignment that the goods are
required for a particular purpose and that the buyer is rely-
Ing on the retailer’s or distributor’s skill or Judgment to seleet
or furnish guitable goods, shall, in licu of the warranty of the
manufacturer under Section 1761, be accompanied by an im-
plied warranty that the gobds are fit for that purpose,

1763. No implied warranty of merchantability and, where
applicable, no implied warranty of fitness shall be waived,
except in the case of a sale of consumeér goods on an “‘ag ig"
or ‘‘with all faults’’ basis where the provisions of this chapter
affecting ‘‘as is'’ or ““with all faults’’ sales are strietly com-
plied with. .

1764. (a) No sale of consumer goods on an ‘‘as is’’ or *“with
all faults’’ basis shall be effective to disclaim the implied war-
ranty of merchantability or, where applicable, the implied
warranty of fitness, unless a conspicuous writing is attached

. to the goods which clearly informs the buyer, prior to the

sale, in simple and concise language of cach of the following s
(1) The goods are being sold on an “‘as is” or *‘with all
faults’’ basis. ' -
(2) The entire risk as to the quality and performance of
the goods is with the buyer. : '

(3) Should the goods prove defective following their pur-' '

chase, the buyer and not the manufacturer, distributor, or re-

-tailer assumes the entire cost of all necessary servicing or .

repair.

(b) In the event of sale of consumer goods by means of a

mail order catalog, the catalog offering such goods shall con-
tain the required wriling as to each item so offered in lieu of
the requirement of notification prior to the sale,

1765. Every sale of consumer goods on an ‘‘as is’’ or ““ with
all faults’’ basis made in compliance with the provisions of
this chapter shall constitute a waiver by the buyer of the im-
plied warranty of merchantability and, where applicable, of
the implied warranly of fitness,

1766. (a) Nothing in {his chapter shall affect the right of
the manufacturer, distributor, or retailer to make express
warranties with respeet to consumer goods. 1lowever, a manu-
facturer, distributor, or retailer, may not, by such express
warranties, limit the application of or modify the implied
wurxl'auties guaranieed by this chapter to the sale of congumer
goods.

(b) For purposes of this chapter, implied warrantics may be
limited in duration to the duration of an express warranty of
reasonable duration, if such limitation is set forth in clear and
unmistakable language and prominently displayed on the face
of the warranty. )

1767. Bvery manufacturer, distributor, or retailer making
express warranties with respect to consumer goods shall make
such warranties in clear and concise terms and clearly identily
the party making such expres.;w‘i')'raulies. :

ww ¥
..-.-I..
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1768. (a) Every manufacturer of consumer gaods which
are sold in this state and for which there exists an express
warranty shall: (1) maintain or cause 1o be maintained in this
state sullicient service and repair facilities to carry out the
terms of snch warranties, or (2) be subject to the provisions
of Seetion 1771. : ‘

(b) Where such service and repair facilities are maintained
in this state and service or repair of the goods is necessary '
beeause they do not comply with the applicable warranties,
service and repair shall be commenced within a reasonable
time following reccipt of the goods by the manufaecturer or its
representative in this state. Unless the buyer agrees in writing
to the contrary, the goods must be returned, at the manufac-
turer’s expense, in merchantable condition within 30 days. De-
luy eaused by conditions beyond the control of the manufae-
turer or his representatives shall serve to extend this 30-day
reqiiirement, Wliere such delay arises, delivery of merchant-
able goods shall be made as soon as possible following termina-
tion of the condition giving rise to the delay,

(¢) Should the manufacturer be unable to make such return
of merchantable goods, he shall either replace the goods or
reimburse the buyer in an amount equal to the purchase price
paid by the buyer, less that amount directly attributable to

‘use by the buyer prior to discovery of the defect.

1769. 1f the manufacturer docs not provide service and
repaiv faeilities within this state pursuant to subdivision (a).
of Scetion 1768, the buyer may follow the course of action.
prescribed in either subdivision, (a) or (b), below, as follows:.

(a) Return the defective codsumer goods to the retail seller
thereof for replacement, or for service or repair in accordance
with the terms and conditions of the express warranty. Such
replacement, service, or repair shall he at the option of the
retail seller. If the retail seller is unable to replace the de-
feetive article with merchantable goods or is unable to serviee
or repair cffect the service or repair of the goods in accordance
wilh the terms and conditions of the warranty, the retail scller
shall reimburse the buyer in an amount equal to the purchase
price paid by the buyer, less that amount directly attributable
to use by the buyer prior to discovery of the defect.

(b) Return the defective article to any retail seller, within
this state, of like goods of the same manufacturer for replace-
ment, or for service or repair-in accordance with the terms
and conditions of the express warranty. Such replacement,
service, or repair shall be at the option of the retail seller,

1770. 'Where an option is exercised in favor of service and
repair under Section 1769, such service and repair must be
commenced within a reasonable time, and, unless the buyer
agrees in writing to the contrary, the goods must be returned
in merchantable condition within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his rep-
rcsel%t7utives shall serve to extend this 30-day requirement,

: 51
" (800) 666-19
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Where such delay arises, delivery of merchantable goods shall
be made as soon as possible following termination of the con-
dition giving rise 1o the delay. ' '

1771.  Every manufacturer who fails to provide service and
repair facilities within this slate pursuani to subdivision (a)
of Section 1768 shall be liable as preseribed in this seetion 1o

every retail seller of such manufaclurer’s goods who incurs

obligations in giving effect to the express warrautics that ae-
company such manufacturer’s consumer goods. The amount
of such liability shall be determined as follows:

- (a) In the event of replacement, in an amount equal to the
actual cost to the retail seller of the replaced goods, plus a
reasonable handling charge. ,

(b) In the event of service and repair, in an amount equal
to that which would be received by the retail seller for like
service rendered to retail eonsumers who are not entitled to
warranty protection, including, where applicable, the cost of
parts, servicing, labor, storage, overhead, and a reasonable
profit, o .

(c¢) In the event of reimbursement under subdiyision (a)
of Section 1769, in an amount equal to that reimbursed to the
buyer, plus a reasonable handling charge.

1772,
the manufacturer of the goods, the obligation of the person
making such additional warranties shall be the same as that
imposed on the manufacturer under Seclions 1768 and 1769,

1773.  Any buyer of consymer goods injured by a willful

violation of the provisions of this chapter may bring an action .

for the recovery of damages. Judgment may be entered for
three times the amonnt at which the actual damages are as-
sessed, plus reasonable attorney fees.

1774, Any retail scller of consumer goods injured by the
willful or repeated violation of the provisions of this chapter
may bring an action for the recovery of damages. Judgment
may be entered for three times the amount at which the actual
damages are assessed plus reasonable attorney fees. .

1795: Whe teiple damages provisions in Seetion 1773 and

Seetion 17H shall ot apply to eluss aetions:

1775. The triple damages provisions of this chapler shall
nol apply to a cause of action commenced or maintarmed pur-
suant to Seétion 382 of the Code of Civil Procedure. '

1776. - The provisions of this chapter shall not apply to any
defect in consumer goods caused by the unauthorized or un-
reasonable use of the goads following sale. :

1777. Nothing in this chapter slinll be consirued Lo prevent
the sale of a service contraet to the buyer in addition to or in
lieu of an express warranty if such contract fully and con-
spicuously diseloses in simple and rea(l?ly understood langunge

. the terms and conditions. =

Seo. 2. This act shall only apply lo consumer goods sold
on or after Mareh 1, 1971 4
L)

Yamw

If express warranties are made by persous other than

®

SEC. 3. Scction 1775 is added lo Arlicle 3 (commencing
with Section 1760) of Chapter 1 of T'ille 1.3 of Purt 4 of Divi-
sion 3 of the Civil Code, as enacted by Section 1 of this act, to
read: . :

1775,

suant to Seetion 382 of the Code of Civil Proceduré or pur-
suant to Section 1780 or 1781 of this code. -
SEC. 4. Section 3 of this act shall become operalive only

if Assembly Rill No. 292 of the 1970 Regular quqion is en- -
" acled and adds Sections 1780 and 1781 to the Civil Code as

part of Title 1.5 (commencing with Section 1750) of Part 4
of Division 3 of such code, and tn such case shall become oper-
alive on March 1,°1971 or at the same time as such seelions
and tille become operative, whichever is later, at which lime

Section 1775 of the Civil Code as added by Section 1 of this

acl is repealed. !

4
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The triple damages provisions of this chapter shall
not apply lo a cause of action commenced or maintained pur--
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AMENDED IN ASSEMBLY AUQUST 14, 1970
AMENDED IN ASSEMBLY JULY 30, 1970
AMENDED IN ASSEMBLY JULY 16, 1970

AMENDED IN SENATE MAY 25, 1970
AMENDED IN SENATE APRIL 6, 1970
' AMENDED IN SENATE MARCII 17, 1970

'SENATE BILL o  No. 212

Introduced by Senator Song :
( Genuthor: Asserblymunn onrabian (Coaulhors: Assemblymen
Karabian and Beverly) )

February 2, 1970

REFERRED TO COMMITTEE ON JUDICIARY

]

31-SI'1

- An aet to add J'zlla 13 Leonmencing with Seelion #7256) 1.1
(( JOMMENCING WITIL SECTION 1790) to Part 4 of In-
vision 3 of the Civil Code, relating lo consumer goods trans-
aclions.

The people of the Stats of California do enact as follows:

1 SeorioN 1, Title 3:3 {eonumeneing with Seetion 1750} 1.7
2 (commencing with Seciion 1790) is adiled to Part 4 of Division
3 3 of the Civil Code, 1o read: ;

. LHGIBLATIVH COUNSHL'S DIQHST

8B 272, as amended, Song (Jud.). Consumer goods transactions.

Adds Title 43 1.7 ((,ommenuug with See, 1760 1790 ), I’t. 4, Div. 3,
Civ.C.

Buaets ““Soug -Beverly Consumer Warranty Proteetion Act.”’ Tistab-
lishes obligations of mannfacturers, distributors, and sellers of con-
sumer goods, aud rights of buyers thelcof wilh xespect to pnrtlcular
transaclions. -

" Makes act applicable only to consumet goods sold on or after March
1, 1971 and makes specified provisions of act applicable only {o con-
sumer goods manu[acluud on or after March 1, 1971,

Changes cctlam provisions of act contingenl upon enactment of AD

. 292. “ LATJVE INTENT SERVICE
. Vote—Mnajorily; Appropriatw ..". ’ L"lscuf:‘ts mm{ttee—-

(800) 666-1917 . "
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TITLE 33: 1.7. CONSUMER WARRANTIES
CrapTer 1. CoNSUMER WARRANTY PROTEOTION
Article 1, General Provisions N

1750, This ehapter may be eited as the “Seng Gensumer
Warranty Proteetion Aet )

1951 Any waiver by the buyer of eonsumer goods of the

1790. This chapter may bé cited as the ““Song-Beverly Con-
sumer Warranty Act.”’

1790.1. Any waiver by the buyer of conswmer goods of the
provisions of this chapter, except as expressly provided in
this chapter, shall be deemed contrary to public policy and
shall be unenforceable and void.. ’

1763 : :

1790.2. T any provision of this chapter or the application.

thereof to any person or circumstance iz held unconstitu- .

tional, such invalidity shall not affect other provisions or ap-
plicationa of this chapter which can be given effect without

the invalid provision or application, and to this end the pro- .

visions of this chapter are severable.

1790.3. The provisions of this chapter shall not affect the
rights and obligations of parties determined by reference to
the Commercial Code except that, where the provisions of tha
Commercial Code conflict with the rights guaranteed to buyers

of consumer goods under the provisions of this chapter, the

provisions of this chapter shall prevail.

Article 2. Definitions

1766

1791 . ‘As used in this chapter:

(a) “*Consumer goods'’ means any motor vehicle, machine,
appliance, or like produet that is used or bought for use pri-
marily for personal, family, or household purposes,

(b) ‘““Buyer’’ or ‘‘retail buyer'' means any individual who
buys consumer goods from a person engaged in the business
of manufacturing, distributing, or selling such goods at retail.
‘As used in this sibdivision, *person’’ means any individual,

* partnership, corporation, associntion, or other legal entity

which engages in any such business.

(e¢) ‘‘Manufacturer’’ means any individual, partnership,
corporation, association, or other legnl relationship which
manufactures, assembles, produces, pr gathers consumer goods.

(d) “Distribulor’’ means any individual, partnership, cor-

. poration, association, or other legal relationship which stands

between the manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer goods. -
(e) *“‘Retail scller,”’ *‘seller,”’ or “‘retailer’’ means any indi-

vidual, partnership o 3 d/lopg SRRIATHOR Srettieecien O

49
50
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relationship which engages in the business of selling new goods
to relail buyers. )

1766 _

1791.1. Asused in this chapter:

(a) “‘Implied warranty of merchantability’’ or *‘implied
warranty that goods are merchantable’’ means that the con-
sumer goods meet each of the following: o

(1) Pass without, objection in the trade under the contract
deseription. * ’

(2) Are fit for the ordinary purposes for which such goods
are used. ' -

(8) Are free from defects of materials or workmanship,

(4) Are adequately contained, packaged, and labeled.

(5) Conform to the promises or aflirmations of fact made
on the container or label. ' , :

(b) “Implied warranty of fitness’’ means that when the
retailer, distributor, or manufacturer has reason to know any
particular purpose %or which the consumer goods are required,
and further, that the buyer is relying on the skill and judg-
ment of the seller to select and furnish suitable goods, then
there is an implied warranty that the goods shall be fit for
such purpose. - ’ :

‘1791.2. (a) ‘‘Bxpress warranty’’ means:

(1) A written statement arising out of a sale to the con-
sumer of a consumer good pursuant to which the manufac-
turer, distributor, or retailer undertakes to preserve or main-
tain _tlle utility or perforinancg of the consumer good or
provide compensation if there is a failure in utility or per-
formance; or

(2) In the event of any sample or model, that the whole of
the goods conforms to such sample or model.

(b) It is not necessary to the creation of an express war-
ranly that formal words such as ‘‘warrant’’ or ‘‘guarantee’’
be used or that a specific intention to make a warranty be
present, but an affirmation merely of the value of the goods or
a statement purporting to be merely an opinion or commenda-
tion of the goods does not ereate a warranty,

(¢) Stalemenis or representations such as expressions of
general poliey. concerning customer satisfaction which are not

" subject to any.limitation do not creale an express warranty.

1468

1791.3. As used in this chapter, a sale *‘as is’’ or ‘‘with all
faults’’ means that the manufacturer, distributor, and retailer
disclaim all implied warranties that would otherwise attach to
the sale of consumer goods under the provisions of this chap-
er,

Article 8. Sale Warranties

1160 :

1792.
elqg\z}m every sale or consignment of consumer goods by a
mambaeturer in this state in s slale by a manufacturer

8B 2712

Unless disclaimed in the manner prescribed By thfé -
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shall be accompanied by an implied warranty that the goods
are merchantable.
1761

1792.1, Bvery sale or consignment of consumer goods in

. this state by a manufacturer who has reason to know at the

time of the sale or consignment that the goods are required for
a particular purpose and that the buyer is relying on the
manufacturer’s skill or judgment to seleet or furnish suitable
goods shall be accompanied by an implied warranty of fitness.
1763

- 1792.2.
this state made through a retailer or distribulor who has reason
to know at the time of sale or consignment that the goods are
required for a particular purpose and that the buyer is rely-
ing on‘the retailer’s or distributor’s skill or judgment to sclect

~ or furnish suitable goods, shall, in lieu of the warranty of the

manufacturer under Section 3761 1792.1, be accompanied by
an implied warranty that the goods are fit for that purpose.
1763 '
1792.3. No implied warranty of merchantability and,
where applicable, no implied warranty of fitness shall be
waived, except in the case of a sale of consumer goods on an

‘“‘as is’’ or ‘‘with all faults”’ basis where the provisions of this °

chapter affecting ‘‘ns is’’ or ‘‘with all faults’’ sales are strietly
complied with.

3764 :

1792.4. (a) No sale of consumer goods on an ‘‘as is’’ or
““with all faults’’ basis shall be effective 1o disclaim the implied
warranty of merchantability or, where applieable, the implied
warranty of fitness, unless a conspicuous writing is attached
to the goods which clearly informs the buyer, prior to the
sale, in simple and concise language of each of the following:

(1) The goods are being sold on an “‘as is’’ or *‘with all
faults’’ basis.

(2) The entire risk as to the quality and performance of
the goods is with the buyer. :

(8) Should the goods prove defcelive following their pur-
chase, the buyer and not the manufacturer, distributor, or re-
tailer assumes the entire cost of all nccessary servicing or
repair.

p(b) In the eveni of sale of consumer goods by menns of a
mail order catalog, the catalog offering such goods shall con-
tain the required writing as to each item so offered in licu of
the requirement of notification prior to the sale. :

1792.5. Tvery sale of consumer goods on an *‘as is’’ or

“““with all faults’’ basis made in eomplianee with the provisions

of this chapter shull constitute a waiver by the buyer of the
implied warranly of merchantability and, where applicable, of
the implied warranty of fitness.

1166: {a)

Every sale or consignment of consumer goods in

-,0':1
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1793. Nothing in this chapter shall affect the right of
the manufacturer, distributor, or rctailer to make express

warranties with respect to consumer goods. However, a manu-

facturer, distributor, or retailer, may not, by such express
warranties, limit the application of or modify the implied
warranties guaranteed by this chapier to the sale of consumer
goods. C

b} Fes purposes of this ehapter; implied warranties may be
limited in duration to the duration of un express ef
rensenablo duration; if sueh Hmitation ie seb forth in elear and

wantstakable language and prominently displayed on the fuee

of the warranty:

1767

1793.1. Xvery manufacturer, distributor, or retailer mak-
ing express warrantics with respect to consumer goods shall
make sueh warranties in elear and eoneise terms fully set forth
sush warranties n readily understood language and clearly
identify the party making such express warranties.

8 .

1793.2. (a) Every manufacturer of consumer goods which
are sold in this state and for which there exists an express
warranty shall: 35 : (1) shall maintain or cause to be main-
tnined in this stale sufficient service and repair facilities to
earry out the terms of sneh warranties, or (2) shall be subject
to the provisions of Section 37 1793.5 . :

(b) Where such service and repair facilities are maintained
in this state and service or repair of the goods is necessary
beeause they do not comply with thie applicable warranties,
gervice and repair shall be dommenced within a reasonable
time following receipt of the goods by the manufacturer or its

representative in this state, Unless the buyer agrees in writing .

to the contrary, the goods must be rcturned, at the manufac-
turer’s expense, in merchantable condition within 30 days. De-
lay eansed by conditions beyond the control of the manufac-
turer or lis representatives shall serve to extend this 30-day
requircment. Where such delay arises, delivery of merchant-
able goods shall be made as soon as possible following termina-
tion of the condition giving rise Lo the delay.

(¢) Should the manufacturer be unable to make such return
of merchantable goods, he shall either replace the goods or
reimburse the buyer in an amount equal to the purchase price
paid by the buyer, less that amount directly attributable to
use by the buyer prior to discovery of the defect.

J968: 3£ the manunfaeturer doen not provide serviee and

1793.3. If the manufacturer making express warranties
docs nol provide service and repair Ineilities within this state
pursnant {o subdivision (a) of Section 1768 1793.2, the buyer
may follow the course of action preseribed in éither subdivision
(a) or (b), below, as follows: : .

(a) Return the defective consumer goods to the retail seller
thereof for replacement, or for service or repair in accordance

Wilk the terms and conditions of the express warranty, Such .

26
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replacement, service, or repair shall be at the option of the
retail seller. If the retail seller is unable to replace the de-
fective article with merchantable goods or is unable to effeet
the service or repair of the goods in accordance with the terns
and conditions of the warranty, the retail seller shall reimburse
the buyer in an amount equal to the purchase price paid by
the buyer, less that amount directly attributable to use by the
buyer prior to discovery of the defect. :

(b) Return the defective article to any retail seller, within
this state, of like goods of the same manufacturer for replace-
ment, or for service or repair in accordance with the terms
and conditions of the express warranty, Such replacement,
sez:}ggzg, or repair shall be at the option of the retail seller.

1793.4. 'Where an option is exercised in favor of service
and repair under Scction 3769 1793.3 , such serviee and repair

- must be commenced within a reasonable time, and, unless the

buyer agrees in wriling to the contrary, the goods must be re-
turned in merchantable condition within 30 days. Delay eaused
by conditions beyond the control of the mannfaeturer relail
scller or his representatives shall serve to extend this 30-day
reqnirement. Where such delay arises, delivery of merchant.
able goods shall be made as soon as possible following termina-
tion of the condition giving rise to the delay. ,

I Brery manwfacturer whe fails to previde serviee and

1793.5. Every wmanufaclurer making ecxpress warranlics
who does nat provide service and repair facilities' within this
slate pursuant to subdivision (a) of Section 3768 1793.2 shall
be liable as preseribed in this section to every retail seller of
such manufacturer’s goods who incurs obligations in giving
effect to the express warranties that pecompany swch manu.
facturer’s consumer goods. The amount of such linbility shall
be determined as follows: '

(a) In the event of replacement, in an amount equal to the
actual cost to tho retnil seller of the replaced goods, plus a
reasonable handling charge. '

(b) In the event of service and repair, in an amount equal
to that which would be received by the retail seller for like
service rendered to retail consumers who are not entitled to
warranty proteetion; inclading; where appheable; the eout of
parts; servieing; lubor; sterage; everhead; and o vensonuble

{e) In the evenb of reimbursenment under anbdivision {fw)
of Seetion 1760; in nn amound equal to Hunk reimhursed to the
buayer; plus a rensounble handling eharge:

1778, If express wnvranties are ninde by persons other than
the manufacturer of the goods; the eblignHon of the person
making sueh additions) warranties shall be the snme as thab
imposed on the munufactarver under Seetioun 1768 and 1768:

1#73: Any buyer of eonnumer goods injured by a willful
warranty protection, .:c:'l'ctf_t
the scrvice and repair,wyn ° 1s07a

e@,ﬂmﬁ@ﬂlﬁﬂeﬁ?ﬂse&wo!)
profit, .
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(¢) In the event of reimbursement under sub(?wtsum (a) )
of Seclion 1793.3, in an amount equal to that reimbursed to
the buyer, plus a reasonable handling charge.

1794. Any luyer of consumer goods injured by a willful

violation of the provisions of this chapter may bring an action
for the recovery of damages. Judgment may be entered for
three times the amount at which the actual damages are as-
sessed, plus reasonable attorney fees.” . - . y

m.} ' v . . 3

1794.1. Auy retail seller of consumer goods injured by the
willful or repeated violation of the provisions of this chapter
may bring an action for the recovery of damages. Judgment
may be entered for three times the amount at which the. actual
damages are assessed plus reasonable attorney fees,

116 - N ) : .

1794.2. 'The triple damages provisions of thls.cha.pt.er shall
not apply to a cnuse of action commenced or maintained pur-
suant to Section 382 of the Code of Civil Procedure.

36

1794.3 . The provisions of this chapter shall not apply to
any defect in consumer goods caused by the unauthorized or
uhreasonable use of the goods following sale.

1 . )

1794.4 . Nothing in this chapler shall be construed to pre-
vent the sale of a serviee contract to the buyer in addition to
or in lieu of an express warranty if such contract fully and
conspicuously discloses in simple and readily understood
language the terms and conditions.

Sne: % Phis eeb shall eyly apply
onr o after Mareh I 1994 o

Sne: 3. Seetien 1776 ia added teo Artiele 3 {eonmeneing
with Seetion 1760) of Chapter 1 of Witle 13 of Part 4'e£ Divi-
sion 8 of the Civil Code; as enacted by Seetion 1 of this aet; to
rend- )

1796 Dhe triple damnges provisions of this ehapter shall

1794.5. The provisions of this chapler shall not prcclqdc
a manufaclurer making express warraniics from suggesting
methods of effecling service and vepair, in accordance wilh
the terms and conditions of the express warranties, other than
those required by this chapler.

1795. If express warranties are made by persons other
than the manufacturer of the goods, the obligation of fhe
person making such warranties shall be the same as that im-
posed on the manufacturer under this chapter, - :

SIC. 2. This act shall apply to consumer goods sold on or

te ee%mﬁmev goods seld

_after March 1, 1971. However, Scctions 1792 to 1793.1 of the
* (ivil Code, inclusive, enacted by Section 1 of this act, shall

only apply to consumer goods manufactured on or after March
1,1971. :
"SEC. 3. Section 1794.2 is added to Article 3 (commenc-
ing with Section 1792) of Chapler 1 of Title 1.7 o‘f Part 4 of

272

]
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Division 3 of the Civil Code, as cnacled by S’ectwn 1 of this
act, lo read: . .

1794.3. The iriple damages provisions of thw chapler shall
not npply to a cause of action commenced or maintained pur-
suant to Section 382 of the Code of Civil Procedure or pur-
suant to Section 1780 or 1781 of this code.

Skc. 4. Scetion 3 of this act shall become operative only
if Asscmbly Bill No. 292 of the 1970 Regular Session is en-
acted and adds Seetions 1780 and 1781 to the Civil Code as
10 part of Title 1.5 (commencing with Section 1750) of Part 4
11 of Division 3 of such code, and in such case shall become oper-
12 ative on Mareh 1, 1971 or at the same tjme as such sections
13 and title become operative, whichever is later, at which time
i 14 Section 1776 17942.2 of the Civil Code as added by Section -1
% 15 of this act is repealed. .

SO O O
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2478 STATUTES OF CALIFORNIA [Ch. 1333

CHAPTER 1333

An act to add Title 1.7 (commencing with Section 1790) lo
Part 4 of Division 3 of the Civil Code, relating to consumer
goods transactions.

[Approved by Governor September 17, 1970. Filed with
. Secretary of State September 17, 1870.]

The people of the State of California do enact as follows:

Srcrron 1. Title 1.7 (commencing with Section 1790) is
added to Part 4 of Division 3 of the Civil Code, to read:

TITLE 1.7. CONSUMER WARRANTIES
CHAPTER 1. CONSUMER WARRANTY Pnomonon
Article 1. General Provisions

1790. This chapter may be cited as the ‘‘Song-Beverly Con-
sumer Warranty Act.”’

1790.1. Any waiver by the buyer of consumer goods of the
provisions of this chapter, except as expressly provided in
this chapter, shall be deemed contrary to public policy and
shall be unenforceable and void. .

1790.2. 1If any provision of this chapter or the application
thereof to any person or circumstance is held unconstitu-
tional, such invalidity shall not affect other provisions or ap-
plications of this chapter which can be given effect without
the invalid provision or application, and to this end the pro-
visions of this chapter are severable.

1790.3. The provisions of this chapter shall not affect the
rights and obligations of parties determined by reference to
the Commercial Code except that, where the provisions of the
Commercial Code conflict with the rights guaranteed to buyers
of consumer goods under the provisions of this chapter, the
provisions of this chapter shall prevail.

Article 2. Definitions

1791. As used in this chapter: :

(a) ‘“Consumer goods’’ means any motor vehiclé. machine,
appliance, or like product that is used or bought for use pri-
marily for personal, family, or household purposes.

(b) “Buyer”’ or ‘‘retail buyer’’ means any individual who
buys consumer goods from a person engaged in the business
of manufacturing, distributing, or selling such goods at retail.
As used in this subdivision, ‘‘person’’ means any individual,
partnership, corporation, association, or other legal entity
which engages in any such business.

(e) ‘‘Manufacturer’’ means any individual, partnership,

corporation, association, or othe- ‘a-"":l"elationship which

’
manufactures, assembles, produces .,".l",'o
Yamn®
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(d) ““Distributor’’ means any individual, p.a.rtnel:ship, cor-
poration, association, or other legal relationship which stands
between the manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer goods.

(e) “‘Retail seller,’’ *“geller,’’ or “retz.ulgr” means any indi-
vidual, partnership, corporation, association, or other legal
relationship which engages in ‘the business of selling new goods
to retail buyers. i . :

1791.1. As used in this chapter: - R

(a) ““Implied warranty of merchantability’’ or implied
warranty that goods are merchantable’ ! means that the con-
sumer goods meet each of the following:

(1) Pass without objection in the trade under the contract
description.

(2) Are fit for the ordinary purposes for which sugh goods

are used. .
.(8) Are free from defects of materials or workmanship.

(4) Are adequately contained, packaged, a.nd labeled.

(5) Conform to the promises or affirmations of fact made
on the container or label. ‘

(b) “‘Implied warranty of fitness’’ means that when the
retailer, distributor, or manufacturer has reason to know any
particular purpose for which the consumer goods are reqqlred,
and further, that the buyer is relying on the skill and judg-
ment of the seller to select and furnish suitable goods, then
there is an implied warranty that the goods shall be fit for
such purpose..

1791.2. (a) ‘“Express warranty’’ means:

(1) A written statement drising out of a sale to the con-
sumer of a consumer good pursuant to which the manufac.
turer, distributor, or retailer undertakes to preserve or maip-

tain the utility or performance of the consumer good or -

provide compensation if there is a failure in utility or per-
formance; or

(2) In the event of any sample or model, that the whole of
the goods conforms to such sample or model.

(b) It is not necessary ta the creation of an express wa -
ranty that formal wards such as ‘‘warrant’’ or ‘*guarantee
be used or that a specific intention to make a warranty be
present, but an affirmation merely of the vgh.le of the goods or
a statement purporting to be merely an opinion or commenda-
tion of the goods does not create a warranty. o

(c) Statements or representations guch 88 expressions of
general policy concerning customer satisfaction which are not
subject to any limitation do not create an express warranty.

1791.3. As used in this chapter, a sale ‘‘as is’’ or ‘‘with all
faults’’ means that the manufacturer, distributor, and retailer
diselaim all implied warranties that would otherwise a!;tach to
the sale of consumer goods under the provisions of this chap-
ter.

(800) 666-1917
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Article 3. Sale Warranties

1792. Unless disclaimed in the manner prescribed by this
chapter, every sale or consignment of consumer goods in this
state by a manufacturer shall be accompanied by an implied
warranty that the goods are merchantable. '

1792.1. Every sale or consignment of consumer goods in
t%ns state by a manufacturer who has reason to know at the
time of the sale or consignment that the goods are required for
a particular purpose and that the buyer is relying on the
manufacturer’s gkill or judgment to select or furnish suitable
goods shall be accompanied by an implied warranty of fitness

_1792.2. Every sale or consignment of consumer goods ir;
this state made through a retailer or distributor who has reason
to know at the time of sale or consignment that the goods are
Feqmred for a .particular purpose and that the buyer is rely-
ing on 1':he retailer’s or distributor’s skill or judgment to select
or furnish suitable goods, shall, in lieu of ‘the warranty of the
pangfacturer under Section 1792.1, be accompanied by an
implied warranty that the goods are fit for that purpose.

h1792.3. No implied warranty of merchantability and
where apphcab}e, no implied warranty of fitness shall be:
Halv.ec},, exc‘e‘pt. in the case of a sale of consumer goods on an
) Ifs 1ts OE VYlth‘l‘lll f.at,).,lts”‘ basis where the provisions of this
ch ;11;) 1?: ;w?:}tll.ng a8 is’’ or ‘“with all faults’’ sales are strictly

1792.4. (a) No sale of consumer goods on an ‘‘as is’’
‘‘with all faults’’ basis shall be effectivi to disclalilm thisixllfpli:é‘
warranty of merchantability or, where applicable, the implied
warranty of fitness, unless a_conspicuous writiné is attached
to thg, ggods which clearly informs the buyer, prior to the
sa,lei in s}imple and concise language of each of the following:
o ]gl t)s,',l‘bggigsf)ods are being sold on an ‘‘as is’’ or “yvith all

(2) The entire risk as t i ¢
the hods 1 ook the b, o the quality and performance of

(3) Should the goods prove defective following their pur-

(t:tlllﬁzg, 1;181: buyel; ]f.nd not the manufacturer, distributor, or re-
umes the entire erviei
rep(air. -cost of all necessary servicing or

_b) In the event of sale of consumer goods by mea

mgll order caf,alog, the catalog offering s%mh gogzls sh;]ﬁ (():(f;n%
tain the required writing as to each item so offered in lieu of
the requirement of notification prior to the sale.
N 1792.5. Every sale of consumer goods on an ‘‘as is’’ or
w1tl} all faults’’ basis made in compliance with the provisions
;)Ifl ;lhilsd chaptertsha}:.l constitute a waiver by the buyer of the
ed warranty of merchantabili i
thel’lié%plied wanyanty ierchan S;blhty and, where applicable, of
. ‘Nothing in this chapter shall affect i
the manufacturer, di:stributor,p or wgtalor to g}gie rlegx};)tre:ﬁ
warranties with respect to consun .-.-'l.‘.'f
Yaue?
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facturer, distributor, or retailer, may not, by such express
warranties, limit the application of or modify the implied
warranties guaranteed by this chapter to the sale of consumer
goods. _

1793.1. Every manufacturer, distributor, or retailer mak-
ing express warranties with respect to consumer goods shall
fully set forth such warranties in readily understood language
and clearly identify the party making such express warranties.

1793.2. (a) Every manufacturer of consumer goods which
are sold in this state. and for which there exists an express
warranty: (1) shall maintain or cause to be maintained in this
state sufficient service and repair facilities to carry out the
terms of such warranties, or (2) shall be subject to the pro-
visions of Section 1793.5. '

(b) Where such service and repair facilities are maintained
in this state and service or repair of the goods is necessary
becanse they do not comply with the applicable warranties,
gervice and repair shall be commenced within a reasonable
time following receipt of the goods by the manufacturer or its
representative in this state. Unless the buyer agrees in writing
to the contrary, the goods must be returned, at the manufac-
turer’s expense, in merchantable condition within 30 days. De-
lay caused by conditions beyond the control of the manufac-
turer or his representatives shall serve to extend this 30-day
requirement. Where such delay arises, delivery of merchant-
able goods shall be made as soon as possible following termina-
tion of the condition giving rise to the delay.

(¢) Should the manufacturer be unable to make such return -

of merchantable goods, he shajl either replace the goods or
reimburse the buyer in an amount equal to the purchase price
paid by the buyer, less that amount directly attributable to
use by the buyer prior to discovery of the defect.

1793.3. 1f the manufacturer making express warranties
does not provide service and repair facilities within this state
pursuant to subdivision (a) of Section 1793.2, the buyer may
follow the course of action preseribed in either subdivision (a)
or (b), below, as follows: :

(a) Return the defective consumer goods to the retail seller

thereof for replacement, or for service or repair in accordance
with the terms and conditions of the express warranty. Such
replacement, service, or repair shall be at the option of the
retail seller. If the retail seller is unable to replace the de-
fective article with merchantable goods or is unable to effect
the service or repair of the goods in accordance with the terms
and conditions of the warranty, the retail seller shall reimburse
the buyer in an amount equal to the purchase price paid by
the buyer, less that amount directly attributable to use by the
buyer prior to discovery of the defect.

(b) Return the defective article to any retail seller, within
this state, of like goods of the same manufacturer for replace-
ment, or for service or repair in accordance with the terms

30
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" and conditions of the express warranty, Such replacement,
service, or repair shall be at the option of the retail seller.

17934. Where an option is exercised in favor of service
and repair under Section 1793.3, such service and repair
must be commenced within a reasonable time, and, unless the
buyer agrees in writing to the contrary, the goods must be re-
turned in merchantable condition within 30 days. Delay caused
by conditions beyond the control of the retail seller or his
representatives shall serve to extend this 30-day requirement.
Where such delay arises, delivery of merchantable goods shall
be made as soon as possible following termination of the condi-
tion giving rise to the delay.

1793.5. Every manufacturer making express warranties
who does not provide service and repair facilities within this
state pursuant to subdivision (a) of Section 1793.2 shall
be liable as preseribed in this section to every retail seller of
such manufacturer’s goods who incurs obligations in giving
effect to the express warranties that accompany such manu-
facturer’s consumer goods. The amount of such liability shall
be determined as follows: :

(a) In the event of replacement, in an amount equal to the
actual cost to the retail seller of the replaced goods, plus a
reasonable handling charge.

(b) In the event of service and repair, in an amount equal
to that which would be received by the retail seller for like
gervice rendered to retail consumers who are not entitled to
warranty protection, including actual and reasonable costs of
the service and repair, plus a reasonable profit.

(¢) In the event of reimbursement under subdivision (a)
of Section 1793.3, in an amount equal to that reimbursed to
the buyer, plus a reasonable handling charge. .

1794. Any buyer of consumer goods injured by a willful
violation of the provisions of this chapter may bring an action
for the recovery of damages. Judgment may be entered for
three times the amount at which the actual damages are as-
sessed, plus reasonable attorney fees.

1794.1. Any retail seller of consumer goods injured by the
willful or repeated violation of the provisions of this chapter
may bring an action for the recovery of damages. Judgment
may be entered for three times the amount at which the actual
damages are assessed plus reasonable attorney fees.

1794.2. The triple damages provisions of this chapter shall
not apply to a cause of action commenced or maintained pur-
guant to Section 382 of the Code of Civil Procedure,

1794.3. The provisions of this chapter shall not apply to
any defect in consumer goods caused by the unauthorized or
unreasonable use of the goods following sale.

1794.4. Nothing in this chapter shall be construed to pre-
vent the sale of a service contract to the buyer in addition to
or in lien of an express warranty if such contract fully and

- conspicuously discloses in simple and readily understood
language the terms and conditions.

1 "':l
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1794.5. The provisions of this chapter shall not preclude
a manufacturer making express warranties from suggesting
methods of effecting service and repair, in accordance with
the terms and conditions of the express warranties, other than
those required by this chapter.

1795. If express warranties are made by persons other
than the manufacturer of the goods, the obligation of the
person making such warranties shall be the same as that im-
posed on the manufacturer under this chapter,

Sec. 2. This act shall apply to consumer goods sold on or
after March 1, 1971. However, Sections 1792 to 1793.1 of the
Civil Code, inclusive, enacted by Section 1 of this act, shall
(1>n11yg;1§>ply to consumer goods manufactured on or after March

Sec. 3. Section 1794.2 is added to Article 3 (commene-
ing with Section 1792) of Chapter 1 of Title 1.7 of Part 4 of
Division 3 of the Civil Code, as enacted by Section 1 of this
act, to read: :

1794.2. The triple damages provisions of this chapter shall
not apply to a cause of action commenced or maintained pur-
suant to Section 382 of the Code of Civil Procedure or pur-
suant to Section 1780 or 1781 of this code.

SEc. 4. Section 3 of this act shall become operative only
if Assembly Bill No. 292 of the 1970 Regular Session is en-
acted and adds Sections 1780 and 1781 to the Civil Code as
part of Title 1.5 (commencing with Section 1750) of Part 4
of Division 3 of such code, and in such case shall become oper-

ative on March 1, 1971 or at the same time as such sections
and title become operative, whichever is later, at which time -

Section 1794.2 of the Civil Code as added by Section 1 of this
act is repealed.

CHAPTER 1334

An act relating to the attendance of pupils in school districts,

and declaring the urgency thereof, to take effect immedi-
ately. T

[Approved by Governor September 17, 1970. Filed with
Secretary of State September 17, 1970.]

The people of the State of California do enact as follows:

Secrton 1. Notwithstanding Section 5103 of the Educa-
tion Code, the San Francisco Unified School District may
maintain one or more of its elementary schools for a’length of
time of up to seven days less than the other elementary schools
of the district if the purpose of such action is to permit the
implementation of an educational program which requires an
unusual amount of curriculum planning by the certificated
personnel of the district.

Sec. 2. The Legislature hereby finds and declares that the
special nature of the educational program undertaken in the

(800) 666-1917
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2737D01Wig, Alquist, and Petris (Coauthor : Assemblyman Knox).

272—Song (Coauthors : Assemblymen Karabian and Beverly).

/

80 ' FINAL CALENDAR OF LEGISLATIVE BUSINESS

270—Teale.

271—Teale.

An act to amend Section 2
sation of county officers.

Feb. 2—Read first time.

Feb. 3—To Com. on L.GOV.

April 1—From eommittee : Do pass.

April 2—Read second time. To third reading, .

April 3—Read third time. Pagsed. To Assembly.

April 3—In Assembly. Read first time. Held at desk.

April 6—To Com. on L.GOV.

Aug. 21—From Assembly without further action.

8150 of the Gov;arnment Code, relating to compen-

An act to add Section 25208.7 to the Government Code, relating to couniy
taxes on ski-lift use,

Feb. 2—Read first time.

Feb. 3—To Com. on REV. & TAX,

"Aug. 21—From committee without further aetion.

An act to add Title 1.7 (commencing with Section 1790) to Part 4 of Division
3 of the Civil Code, relating to consumer goods transactions.

Feb. 2—Read first time.

Feb. 3—To Com. on JUD.

Feb. 25— Withdrawn from Com. on JUD. and re-referred to Com. on B. & P.

Mar. 17—From - committee with author’s amendments, Read second time.
Amended. Re-referred to committee,

April 6—From committee with author’s amendments, Read second time.
Amended. Re-referred to committee.

May 22— From committee : Do pass as amended.

May 25—Read second time. Amended. To third reading.

June 24— Read third time. Passed. To Assembly.

June 25-——In Assembly. Read first time. Held at desk.

June 29—To Com. on C. & P.U.

July 16—From committee with authors’ amendments,
Amended. Re-referred to committee,

July 30—From committee with author’s amendments. Read second time.
Amended. Re-referred to committee,
ug. 14—From committee: Do bass as amended. Read second time. Amended.
To third reading.

Aug. 19— Read third time. Passed. To Senate.

Aug. 19—In Senate. To unfinished business.

Aug. 20—=Senate concurs in Assembly amendment. To enrollment.

Sept. 8—Enrolled. To Governor at 9:30 a.m.

Sept. 17— Approved by Governor. Chapter 1333,

Read second time.

An act to add Section 30661 to the Streets and Highways Code, relating to
the southern erossing. .
Feb. 2—Read first time.
Feb. 3—To Com. on TRANS.
Aug. 21—From committee without further action.
1
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sB 272 (Song) _ B. & P. Code S

7o Be Amended Civil Code Warranties B
2

HISTORY: SB 272 was an outgrowth of an investiga- 7

tion done by this committee of November, 1969 on 2

the subject of warranties. 8B 436 is a companion

bill.

It has been genzrally found that aside from consumer
coaplaints on auto repairs, the single largest cate-
gory of consumer complaints from such agencies as

the Attorney General's office, the Better Business
Bureau, Radio and T.V. action lines, and the Division
of Consumer Affairs have concernéd themselves with
warranty problems. Attached for the committee infor-
mation is the background report which was submitted

to the committez in November, 1969.

(800) 666-1917

PROPOSED LEGISILATION: SB 272 enacts the Song Con-
sner wWarranty Protection Act.

a3 272 establishes the fact that all consumer goods
in this state shall be accompanied by an implied
warranty, of fitness and merchantability, except if
the manufacturer chooses to sell his goods "as is"
or "with all faults." In every case, the implied
warranty of fitness and merchantability cannot be
disclaimed unless the buyer is clearly informed by
conspicuous writing prior to the sale that the good
is sold on an "as is" or *with all faults” basis.

7.e =nufacturser, distributor or retailer of consu-
w2r goods may not, by additional warranties, limit

.l LEGISLATIVE INTENT SERVICE

sr niodify their implied warranties or fitness and =,
zbility. This does not; however, preclude the making }‘.
of additional warranties. arl
x
[ 4

1f Manufacture-s of consumer goods sell goods for
«shich thore exist a warranty, they are required to
rve sufficient service and repair facilities to
carry out the terms of such warranties. Such repair
of « warranty product must take place within a peridd
of 30 days. If the manufacturer is unable to make
ta: return good merchantable within 30 days, the
aaufacturer is required either to reimburse the
puyer in the amount equal to the purchase price less
the amount of usage by the buyer or replace the good
withh A new one.

LIS-3
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fcr 3 times the amoun
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-T the manufacturer fails to provide service and
fepair facilities, then the buyer may return defec-
tive goods for replacement or service at his option

S
B

-0 the retailer. If the retailer is unable to either 2

nen the manufacturer fails to provide service and

T2palir facilities within the state, he is held

ALYy buyer of censumer goods by willful violation of

provisions of SB 272 m

ay bring action for the
=-overy of damages,

and judgment may be entered

t of actual damage assessed
-°S attorney fees. The game holds true for any

2:ail seller of consumer gocds injured by willful
- repeated violation of the Provisions of sSB 272.

F_oSLTIONS: California Manufacturers Association,

~d the California Reta
¢ this measuwe

v s 9

iler Association are opposed

7
2
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COMMERCE AND PUBLIC UTILITIES COMMITTEE
Robert E. Badham, Chairman

Senate Bill 272 - Song, as amended STAFF ANALYSIS
July 29, 1970 8/3/70

DESCRIPTION

Senate Bill 272 would enact the "Song Consumer Warranty Protection Act".
ANALYSIS

The measure defines "consumer goods" as any motor vehicle, machine,
appliance or like product that is used or bought for use, primarily
for personal, family, or household purpose. Senate Bill 272 also defines
"implied warranty of merchantability", "implied warranty of fitness"

and "express warranty”. Among other provisions, S.B. 272 would reqgquire

a manufacturerof consumer goods sold in this state. for which there
exists an express warranty to either maintain or cause to be maintained
in this state sufficient service and repair facilities to carry out
the terms of the warranty or, be liable to a retail seller for the
repair, replacement, or reimbursement of the purchase price .of the
goods incurred by the retail seller under the provisions of the bill.

(800) 666-1917

The measure specifies that for violations of the act judgments may
be entered for three times the amount at which the actual damages are
assessed plus reasonable attorney fees.

Senate Bill 272 is the result of a 1969 interim study of the Senate
Business and Professions Committee on the subject of warranties.
Senate Committee staff states "that aside from consumer complaints

on auto repairs, the single largest category of consumer complaints
from such agencies as the Attorney General's office, the Better Busine
Bureau, Radio and T.V. action lines, and the Division of Consumer Affaﬁ;s
have concerned themselves with warranty problems". >

NIENT SERVICE

California Manufacturers Association, and the California Retailers
Association are opposed to S.B. 272.

California Manufacturers Association states that the Act is full of

ambiguities making the measure difficult to interpret and that the =%

provision that a manufacturermust provide in-state service is unreason{}ﬁe.
|

w4l LEGISLATI

LIS-4

36



APPENDIX A - CALIFORNIA COMMERCIAL CODE

§2202. [Final Written Expression: Parol or Extrinsic Evi-
dence.]

Terms with respect to which the confirmatory memoranda of the
parties agree or which arc otherwise set forth in a writing intended
by the parties as a final expression of their agreement with respect
to snch terms as are included therein may not be contradicted by
evidence of any prior agreement or of a contemporaneous oral
agreement Lut may be explained or supplemented:

(a) By conrse of dealing or usage of trade (Section 1205) or by
course of performance (Scetion 2208) ; and

(b) By evidence of consistent additional terms unless the court
finds the writing to have been intended also as a complcte and
exclusive statement of the terms of the agreement.

§2318. [Express Warranties by Affirmation, Promise, Descrip-
tion, 8ample.]

(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the
buyer which relates to the goods and becomes part of the basis of
the bargain creates an express warranty that the goods shall con-
form to the affirmation or promise.

(b) Any description of the goods which is made part of the ba.
sis of the bargain creates an express warranty that the goods shall
conform to the description.

(¢) Any sample or model which is made part of the basis of the
bargain creates an cxpress warranty that the whole of the goods
shall conform to the sample or model.

(2) It is not necessary to the creation ‘of an express warranty
that the seller use formal words such as “warrant” or “guarantec”
or that he have a specific intention to make a warranty, but an af-
firmation merely of the value of the goods or a statement purport-
ing to be merely the seller's opinion or commendation of the goods
does not create a warranty.

§2314. [Implied Warranty: Merchantability; Usage of Trade.]

(1) Unless excluded or modificd (Section 2316), a warranty that
the goods shall be merchantable is implied in a contract for their
sale if the seller is a merchant with respect to goods of that kind.
Under this section the serving for value of food or drink to be
consumed cither on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as

() Pass without objcction in the trade under the contract de-
scription; and
- (b) In the case of fungible goods, are of fair average quality
within the description; and

(c) Are fit for the ordinary purposes for which such goods are
used ; and

(d) Run, within the variations permitted by the agreement, of
even kind, quality and quantity within each unit and among sll
units involved; and

(e¢) Are adequately contained, packaged, and labeled as the agree-
ment may require; and

(f) Conform to the promises or affirmations of fact made on the
econtainer or label if any.
. (8) Unless excluded or modified (Section 2316) other implied war-
ranties may arise from course of dealing or usage of trade.

§2316. [Implied Warranty: Fitness for Particular Purpose.]

Where the seller at the time of contracting has reason to know
any particular purpose for which the goods are required and that
the buyer is relying on the seller’s skill or judgment to seleet or
furnish suitable goods, there is unless excluded or modified under
the next scction an implied warranty that the goods shall be fit for
such purpose.

LIS-§
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§2316. [Exclusion or Modification of Warranties.]

(1) Words or conduct relevant to the creation of an express war-
ranty and words or vonduct tending to negate or limit warranty
shall be construrd wherever reasonable as consistent with each
other; but subject to the provisions of this division on parol or
extrinsic evidence (Section 2202) negation or limitation is inopera-
tive to the extent that such construction is unreasonable.

(2) Subject to subdivision (3), to exclude or modify the implied
warranty of merchantability or any part of it the language must
mention merchantability and in case of a writing must be conspic-
uous, and to exchude or modify any implied warranty of fitness the
exclusion must be by a writing and conspicuous. Language to ex-
clude all implied warranties of fitness is sufficient if it states, for
cxample, that “There are no warranties which extend beyond the
description on the face hereof.”

(3) Notwithstanding subdivision (2)

(a) Unless the circumstances indicate otherwise, all implied war-
ranties are excluded by expressions like “as is,” “with all faults”
or other language which in common understanding calls the buyer's
attention to the exclusion of warrantics and makes plain that there
is no implied warranty; and '

(b) When the buyer before entering into the contract has exa
amined the goods or the sample or model as fully as he desired or
has refused to examine the goods there is no implied warranty with
regard to defects which an examination ought in the circumstances
to have revealed to him; and

(c) An implied warranty can also be cxcluded or modified by
course of dealing or course of performance or usage of trade.

(4) Remedies for breach of warranty can be limited in accord-
ance with the provisions of this division on liquidation or limitation
of damages and on contractual modification of remedy (Sections
2718 and 2719).

§2508. [Cure by Beller of Improper Tender or Delivery; Replace.

ment.

(1)]\\'herc any tender or delivery by the seller is rejected because
nonconforming and the time for performance has not yet expired,
the seller may seasonably notify the buyer of his intention to cure
and may then within the contract time make a conforming delivery.

(2) Where the buyer rejects a nonconforming tender which the
xeller had reasonable grounds to believe would be acceptable with
or without money allowance the seller may if he seasonally notifies
the buyer have a further reasonable time to substitute a conforming
tender.

§2601. [Buyer's Rights on Improper Delivery.]

Subject to the provisions of this division on breach in installment
contracts (Section 2612) and unless otherwise agreed under the see-
tions on contractual limitations of remedy (Sections 2718 and 2719),
if the goods or the tender of delivery fail in any respect to conform
to the contract, the buyer may

{a) Nejeet the whole; or

(b) Accept the whole; or

(¢) Accept any commercial unit or units and reject the rest.

§2714. [Buyer's Damages for Breach in Regard to Accepted
Goods ] gur P

(1) Where the buyer has accepted goods and given notification
(subdivision (3) of Section 2607) he may recover as damases for any
noneonformity of tender the loss resulting in the ordinary course
of events from the seller’s breach as determined in any manner which
is reasonable.

(2) The measure of damages for breach of warranty is the differ-
ence at the time and place of acceptance between the value of the
goods accepted and the value they would have had if they had been
as warranted, unless special circumstances show proximate dumages
of a different amount. '

(3) In a proper case any incidental and conscquentinl dumnges
under the next scetion may alse be recovered.

AP
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§2716. [Buyer's Incidental and Consequential Damages.]

(1) Incidental damages resulting from the seller’s breach include
ernenine rensonably incurred in inspection, receipt, transportation
and care and custody of goods rightfully rejected, any commercially :
reasonable charges, expenses or commissions in connection with
effecting cover and any other reasonable expensc incident to the
delay or other breach.

(2) Consequential damages resulting from the seller’s breach
include

(a) Any loss resulting from general or particular requirements
and needs of which the seller at the time of contracting had reason
to know and which could not reasonably be prevented by cover or
otherwise; and

(b) Injury to person or property proximately resulting from any
breach of warranty.

§2716. [Buyer's Right to Specific Performance or Replevin.]

(1) Spe(_:iﬁc performance may be decrced where the goods are
unique or in other proper circumstances.

(2) The decree for specific performance may include such terms
and conditions as to payment of the price, damages, or other relicf
as the court may deem just.

(3) The buyer has a right of replevin for goods identified to the
contract if after reasonable effort he is unable to effect cover for
such goods or the circumstances reasonably indicate that snch effort
will be unavailing or if the goods have becn shipped under reserva-

tion and satisfaction of the security interest in them has been made

or tendered.

§2717. [Deduction of Damages From the Price.]
The buyer on notifying the scller of his intention to do so may

‘deduct all or any part of the damages resulting from any breach

of the contract from any part of the price still due under the same
contract.

§2719. [Oontractual Modification or Limitation of Remedy.]

(1) Subject to the provisions of subdivisions (2) and (3) of this
section and of the preceding section on liguidation and limitation
of damages, )

(a) The agreement may provide for remedics in addition to or in
subsatitution for those provided in this division and may limit or
alter the measure of damages recoverable under this division, as
by limiting the buyer’s remedies to return of the goods and repay-
ment of the price or to repair and replacement of nonconforming
goods or parts; and

(b) Resort to a remedy as provided is 6ptional unless the remedy
is expressly agrced to be exclusive, in which case it is the sole
remedy. s i

(2) Where circumstances cause an exclusive or limited remedy to
fail of its esscntial purpose, remedy may be had as provided in this
code. A

(3) Consequential damagex may be limited or excluded unless
the limitation or exclusion is unconscionable. Limitation of con-
sequential damages for injury to the person in the case of consumer
goods is prima facie unconseionable but limitation of damages where
the loss is commercial is not.

A5
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July 16, 1970 '

Honorable Robert E. Badham, Chairman
Assembly Committee on Commerce and
' Public Utilities
5128 State Capitol
Sacramento, California 95814

SB 272 - Warranties

OFFICERS

© PHECSIDENT

JOHN BROCK
VICE PRESIDENTS
PRENTIS C. HALE
SAMUEL LEASK, It
THEODORE VON DER AME
TREASURKR
WILLIAM k. BREUNER
SECREYARY
MERLYN CARPENTER
CHAIRMAN OF THE
EXECUTIVE COMMITTEE
FRED N VEACH

Dear Mr. Badham:

Subject bill is scheduled for hearing in your Commerce and
Public Utilities Committee on Monday, July 20.

Please be advised that California Retailers Association is
OPPOSED to SB 272.

Res

tfully you

Robert M. Shillito

Executive Vice President
RMS:me '
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“would be liable for warranty work.

'{;thls optlon would brlng the Callfornla Manufacturers Assoc1a—

‘ftlon down on him 'in force.

mlseemed to have missed the ‘point in committee, ellmlnatlon of ~:'$'ﬁw

'certain rétailers or certain repair dealers out of the manY”'

deallng w1th his products to handle warranty serv1c1ng.g It

allows hlm to restrict the number of retallers to whom he

e

Mahyrmanufacturers (Sony, RCA, Sunbeam, etc.) presently

fuse a system of authorized service facilities. Though Al Dav1s_

One‘brlef additional point What is the very worst that;

-
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Senate Chamber pEruTIES

Jlegislative Gomsel
of alifornia

GEORGE H. MURPHY

August 7, 1970

Honorable Alfred H. Song

Consumer Warranties (S.B. 272) - #16549

Dear Senator Song:

You have submitted a memorandum with respect
to Senate Bill No. 272, as amended in Assembly July 30,
1970, relating to consumer goods transactions, and have
asked whether statements of the legal effect of the
bill that are made in the memorandum are accurate.

For convenience, we have divided the state-
ments in the memorandum with respect to the legal
effect of S.B. 272 into four categories and have framed
the statements as questions addressed to the last
amended form of S.B. 272, if enacted.

QUESTION NO. 1

With respect to express warranties, would a
manufacturer have a series of choices, the first of
which is whether or not he wishes to issue an express
warranty?

OPINION NO. 1

It is our opinion that with respect to
express warranties, a manufacturer would have a series
of choices, the first of which is whether or not he
wishes to issue an express warranty.

LIS-6a
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Honorable Alfred H. Song - p. 2 - #1654°

ANALYSIS NO. 1

S. B. 272 relates to consumer goods transactions
and would add Title 1.3 (commencing with Section 1750) to
Part & of Division 3 of the Civil Code,* entitled the
Song Consumer Warranty Protection Act (hereafter referred
to as the act). Generally, the act establishes obligations
of manufacturers, distributors, and sellers of consumer
goods, and rights of buyers thereof, with respect to
particular transactions.

With respect to express warranties, Section
1757 makes the following definition:

"1757. (a) ‘Express warranty' means:

'M1) A statement arising out of a
sale to the consumer of a consumer good
pursuant to which the manufacturer, distrib-
utor, or retailer undertakes to preserve or
maintain the utility or performance of the
consumer good or provide compensation if
there is a failure in utility or performance;
or

"(2) 1In the event of any sa=zple or
model, that the whole of the goods conforms
to such sample or model.

"(b) 1t is not necessary to the
creation of an express warranty that formal
words such as ’'warrant’ or 'guarantee' be
used or that a specific intention to make

a warranty be present, but an affirmation

(800) 666-1917

merely of the value of the goods or a
statement purporting to be merely an opinion
or commendation of the goods does not create
a warranty.

(c) Statements or representations
such as expressions of general policy
concerning customer satisfaction which are
not subject to any limitation do cot create
an express warranty."

.l LEGISLATIVE INTENT SERVICE

* Unless otherwise indicated, all sectZon
references are to the Civil Code.



Honorable Alfred H. Song - p. 3 - #16549

Sections 1766, 1767, and 1768 contain
provisions pertinent to the question of whether a
manufacturer would have a choice of whether or not to
make an express warranty. These sections provide, in
part, as follows:

"1766. (a) Nothing in this chapter
shall affect the right of the manufacturer,
distributor, or retailer to make express
warranties with respect to consumer goods.
However, a manufacturer, distributor, or
retailer, may not, by such express warranties,
limit the application of or modify the
implied warranties guaranteed by this chapter
to the sale of consumer goods.

* % %! (Emphasis added.)

"1767. Every manufacturer, distributor,
or retailer making express warranties with
respect to consumer goods shall make such
warranties in clear and concise terms and
clearly identify the partv making such
express warranties." (Exphasis added.)

"1768. (a) FEvery manufacturer of
consumer goods which are sold in this state
and for which there exists an express
warranty shall: (1) maiatain or cause to
be maintained in this state sufficient
service and repair facilities to carry out
the terms of such warranties, or (2) be
subject to the provisions of Section 1771.

* * %" (Emphasis added.)

We think it is clear from the underlined portion
of the above-quoted provisions of Section 1766 that a
manufacturer has a right to choose whether or not to make
an express warranty as defined by the bill, and that only
if the manufacturer so chooses will provisions such as
those of Sections 1767 and 1768 become applicable.

Paragraphs (1) and (2) of subdivision (a) of
Section 1768, by the use of the alternative word "or)'
in our opinion, clearly furnish alternatives which

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE

45



Honorable Alfred H. Song - p. 4 - #16549

the manufacturer may choose to follow in cases where

there exists an express warranty (see Houge v. Ford,
44 Cal. 2d 706).

Accordingly, it is our opinion that with
respect to express warranties, a manufacturer would have
a series of choices, the first of which is whether or
not he wishes to issue an express warranty.

QUESTION NO. 2

Is it only if the manufacturer issues an
express warranty that there arises a second choice

relating to the duty of the manufacturer under Section
1768?

OPINION NO. 2

It is our opinion that it is only if the
manufacturer issues an express warranty that there
arises a second choice relating to the duty of the
manufacturer under Section 1768.

ANALYSIS NO. 2

Sections 1768 and 1771 provide, in pertinent
part, as follows:

1768. (a) Every manufacturer of
consumer goods which are sold in this state
and for which there exists an express
warranty shall: (I) maintain or cause to
be maintained in this state sufficient
service and repair facilities to carry out
the terms of such warranties, or (2) be

subject to the provisions of Section 1771.

'"(b) Where such service and repair
facilities are maintained in this state
and service or repair of the goods is
necessary because they do not comply with
the applicable warranties, service and
repair shall be coomenced within a reason-
able time following receipt of the goods
by the manufacturer or its representative
in this state. . . .

* % %' (Emphasis added.)

"1771. Every manufacturer who fails to
provide service and repair facilities within

(800) 666-1917
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Honorable Alfred H. Song - p. 5 - #16549

this state pursuant to subdivision (a)

of Section 1768 shall be liable as
prescribed in this section to every

retail seller of such manufacturer's

goods who incurs obligations in giving
effect to the express warranties that
accompany such manufacturer's consumer
goods, The amount of such liability shall
be determined as follows:

* %k %N

As indicated in Analysis No. 1, above, we
think that Section 1768 applies only to cases where, with
respect to salesof consumer goods in California, there
exists an express warranty. Subdivision (a) of Section
1768 furnishes alternatives which a manufacturer may
choose to follow in complying with the section. Under
such provisions, we think that the manufacturer of consumer
goods sold in California for which there exists an
express warranty may choose either to (1) maintain or
cause to be maintained in this state the specified service
and repair facilities or (2) be subject to the provisions
of Section 1771.

However, since the mandatory word 'shall' is
used in Section 1768, we think it is clear that such
manufacturer is required to come within either paragraph
(1) or (2) of subdivision (a) of Section 1768.

While the matter is not entirely clear in view
of the language in Section 1771 relating to ''[e]very
manufacturer,” the reference in that section to sub-
division (a) of Section 1768 and the specific reference
in paragraph (2) of subdivision (a) of Section 1768 to
Section 1771, in our opinion, would similarly be construed
as making Section 1771 applicable only in those cases to
which Section 1768 applies, i.e., where a manufacturer
sells consumer goods in California and there exists an
express warranty for such goods (see McGrath v. Kaelin,
66 Cal. App. 41).

(800) 666-1917
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Honorable Alfred H. Song - p. 6 - #16549

Thus, it is our opinion that it is only if
the manufacturer issues an express warranty that there
arises a second choice relating to the duty of the
manufacturer under Section 1768.

QUESTION NO. 3

Is the manufacturer's second choice, relating
to duties under Section 1768, that of either maintaining
the specified service and repair facilities or fully
reimbursing retailers for servicing with respect to
the express warranty of the manufacturer?

OPINION AND ANALYSIS NO. 3

While we think that it is correct in a
general sense to state that the manufacturer's second
choice is either to maintain the specified service and
repair facilities or to fully reimburse retailers for
servicing with respect to the express warranty of the
manufacturer, certain technical points should be made.

Section 1768 specifies that either maintaining
such facilities or causing such facilities to be main-
tained is sufficient (par. (1), subd. (a), Sec. 1768).

In addition, such facilities are required to be maintained
in California under the section.

With respect to the full reimbursement aspects
of the question, the manufacturer's liability to the retail
seller is more specifically defined in Section 1771,
which we think can reasonably be said to require full
reimbursement to the retail seller for servicing the
goods. More specifically, subdivision (b) of Section
1771 provides that the amount of the manufacturer's
liability in the event of service and repair shall be
'in an amount equal to that which would be received by
the retail seller for like service rendered to retail
consumers who are not entitled to warranty protection,
including, where applicable, the cost of parts, servicing,
labor, storage, overhead, and a reasonable profit."

(800) 666-1917
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QUESTION NO. 4

Do the provisions of subdivision (a) of
Section 1768 require the manufacturer to establish
facilities, by renting space or hiring employees, for
service and repair in this state where the goods are
sold in this state with an express warranty?

OPINION NO. 4

It is our opinion that the provisions of
subdivision (a) of Section 1768 do not require the
manufacturer to establish facilities, by renting space
or hiring employees, for service and repair in this
state where the goods are sold in this state with an
express warranty.

ANALYSIS NO. &4

As previously stated, we think that paragrapts
(1) and (2) of subdivision (a) of Section 1768 present
alternatives to a manufacturer with respect to consumer
goods sold in California where there exists an express
warranty.

Those alternatives, one of which would become
applicable to such a manufacturer, are either (1) to
maintain or cause to be maintained in this state the
specified service and repair facilities or (2) to be
subject to the provisions of Section 1771.

In our opinion, neither alternative expressly
or by necessary implication imposes a duty on the
manufacturer to establish facilities, by renting space
or hiring employees, for service and repair in this
state.

Under paragraph (1) of the subdivision, the
manufacturer could ''cause to be maintained" in this

state the specified service and repair facilities. Such
language could encompass an agreement with another person
who would establish such repair facilities. Under parz-

graph (2) of this subdivision, the second alternative

under Section 1768, payment of a sum of money in the events

(800) 666-1917
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Honorable Alfred H. Song - p. 8 - #16549

specified in Section 1771 is the obligation impcsed on
the manufacturer.

Thus, it is our opinion that the provisions
of subdivision (a) of Section 1768 do not require the
manufacturer to establish facilities, by renting space
or hiring employees, for service and repair in this
state where the goods are sold in this state with an
express warranty.

Very truly yours,

George H. Murphy
Legislative Counsel

o Ul

Car . Arnold
Deputy Legislative Counsel

CMA:ad

(800) 666-1917
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Consumer Goods Transactions - #18909

Dear Senator Cologne:

S 4>
DAv.O D. ALV7 5
MARTIN L. ANCZSON
CARL M. ARNoLZ
JAMES L. ASHFC=2
JERRY L. BASSC™T
EDWARD BZRSHATIKY
JOHN CORZINE
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DEPUTIES

You have asked us several questions relating
to the application of the Song-Beverly Consumer Warranty
Act* (Sec. 1790 et seq., Civ. C.) to sales of heating and
air-conditioning equipment. We shall answer these questions
in series.

QUESTION NO. 1

Is an installing dealer a manufacturer within
the meaning of subdivision (¢) of Section 1791 of the
Civil Code?

OPINION AND ANALYSIS NO. 1

Section 1791 of the Civil Code defines '"manu-
facturer," "distributor," and '"retail seller" for the
purposes of the Song-Beverly Consumer Warranty Act as
follows:

* This act was added by Chapter 1333, Statutes of 1970,
and generally applies to consumer goods sold on or
after March 1, 1971. However, Sections 1792 to 1793.1
of the Civil Code, inclusive, only apply to consumer
goods manufactured on or after March 1, 1971 (Sec. 2,
Ch. 1333, Stats. 1970).

LIS-6b
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- p. 2 - #18909

"(c) 'Manufacturer' means any individual,
partnership, corporation, association, or other
legal relationship which manufactures, assembles,
produces, or gathers consumer goods.

"(d) 'Distributor' means any individual,
partnership, corporation, association, or other
legal relationship which stands between the
manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer
goods.

"(e) 'Retail seller,' 'seller,' or
'retailer' means any individual, partnership,
corporation, association, or other legal rela-
tionship which engages in the business of
selling new goods to retail buyers." (Emphasis
added.)

(800) 666-1917

For these purposes "consumer goods" are defined
as follows:

""(a) 'Consumer goods' means any motor
vehicle, machine, appliance, or like product
that is used or bought for use primarily for
personal, family or household purposes,!
(Sec. 1791, Civ. C.)

As we view these definitions, a manufacturer is
a person who manufactures, assembles, produces or gathers
motor vehicles, machines, appliances or like products that
are used or bought for use primarily for personal, family
or household purposes.

In the absence of information about the nature
of an installing dealer's activities, we cannot categorically
state whether such a dealer would come within this definition
of'"manufacturer."

':::l LEGISLATIVE INTENT SERVICE

Normally, in view of the preceding, we would
think that a dealer who purchases for resale heating or air
conditioning equipment having the characteristics of consumer
goods and who, as part of a sale to the consumer, delivers
such equipment which he purchased for resale to his customer's
home and there installs it, would come within the definition
of "retail seller" rather than "manufacturer."

An installing dealer of a machine, appliance or
like product would, however, be a "manufacturer" of a
product which he in fact manufactured, produced, assezbled
or gathered.

52
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QUESTION NO. 2

Assuming an installing dealer comes within the
definition of a manufacturer under subdivision (¢) of
Section 1791 of the Civil Code, would his liability and
responsibility under the Song-Beverly Consumer Warranty
Act be in lieu of the liability of a person hereinafter
referred to as equipment supplier)who supplies equipment
to the installing dealer which is incorporated into in-
stalled consumer goods manufactured by the installing
dealer?

OPINION NO. 2

In our opinion, should an installing dealer come
within the definition of a manufacturer under subdivision (c)
of Section 1791 of the Civil Code, his liability and respon-
sibility under the Song-Beverly Consumer Warranty Act would
not be in lieu of an equipment supplier's liability, since
the act would not apply to the equipment supplier.

ANALYSIS NO., 2

Assuming an installing dealer would come within
the definition of a manufacturer, such dealer would neces-
sarily manufacture, assemble, produce, or gather the con-
sumer goods he sells (subd. (c) Sec. 1791, Civ. C.). He
would in some manner incorporate into the equipment or
machinery he sells as consumer goods those goods he buys
from the equipment supplier. Thus, the goods received
from the equipment supplier would to some extent lose
their identity in the process.

Furthermore, the dealer-manufacturer would be
using the goods received from the supplier not for personal,
family or household purposes, but for his own commercial
purposes. Such goods would not, therefore, be "consumer
goods" within the definition stated above.

Since the equipment supplier would only be provid-
ing components which are not consumer goods, but which become
part of the consumer goods to be marketed by a manufacturer,
we do not think any liability would arise under the act as
to the supplier.

Accordingly, we do not think that the dealer-
manufacturer's liability and responsibility under the Song-
Beverly Consumer Warranty Act would be in lieu of an equip-
ment supplier's liability, since the act would not apply to
the equipment supplier under these circumstances.

(800) 666-1917
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QUESTION NO. 3

What is the duration of implied warranties
arising under the Song-Beverly Consumer Warranty Act
with respect to new consumer goods purchased and re-
tained by the buyer?

OPINTION AND ANALYSIS NO. 3

The Song-Beverly Consumer Warranty Act is
silent as to duration of the implied warranties of
merchantability and fitness which arise under the
act with respect to new consumer goods purchased and
retained by the buyer. Thus, we must look elsewhere
for rules in this connection that may be applicable to
such warranties.

Statutory periods of limitation of actions
applicable to implied warranty actions were recently

discussed in Howe v. Pioneer Mfg. Co. (1968), 262 cal.
App. 2d 330, at p. 339, as follows:

"Preliminarily, it should be noted
that the one-year limitation of subdivi-
sion 3 of section 340 of the Code of Civil
Procedure is applicable to the claims for
damages for personal injuries whether
predicated on negligence or breach of an
express or an implied warranty, In Mack
v. Hugh W. Comstock Associates, Inc. (1964)
225 Cal. App. 2d 583 [37 Cal. Rptr. 466],
the court stated: 'The complaint alleged
breaches of both express and implied
warranties and consequential damages to
person and property. Code of Civil Procedure
section 337, subdivision 1, would cover the
express warranties and provides a four-year
statute of limitations. Code of Civil
Procedure section 339, subdivision 1, would
cover the implied warranties and provides
a two-year statute. (Riesen v. Leeder, 193
Cal. App. 2d 580 [14 Cal. Rptr. %69].) How-
ever, we believe that where the damages to
person or property, in addition to the
warranted product, result from a breach of
warranty, the more specific sections of Code

(800) 666-1917
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of Civil Procedure sections 340 and 338+
relating to the tortious injury or damage
to person or proPerty determine the statu-
tory period... ."

Depending, therefore, on the type of damages
involved, the period after accrual of the course of
action for a breach of implied warranty during which
an action must be brought may be one, two, or three
years.

The time when a cause of action based on an
implied warranty theory accrues may depend on the type
of damages sought. With respect to the time of the
accrual of a cause of action for damages to the warranted
goods, it has been said:

"... The general rule is that this date
is the time of the sale from which the warranty
is implied. This rule has been criticized,
since under it the statute may run before the
buyer knows of the breach of warranty. The
rule is particularly severe when applied to a
middleman or retailer, who purchases only for
resale and thus is not himself likely to dis-
cover defects which appear only upon use. The
amelioration generally suggested is that the
statute should begin to run when the purchaser
discovers, or reasonably should discover, the
defect.

(800) 666-1917

"California has long indicated a tendency
to achieve this equitable result by construing
the warranty, where possible, as prospective,
thus deferring the commencement of the statutory

.l LEGISLATIVE INTENT SERVICE

period until the warranted future event fails to qb‘
materialize, i.e,, the date of discovery of the Saln
defect., The like rule has recently been applied 2

to the implied warranty running in favor of one
in a situation comparable to that of a middleran."
(Rissen v. Leeder (1961), 193 Cal. App. 2d 580,

at 582,)

The rule quoted above, construing a warranty as
prospective, has been applied in motor vehicle cases (Wyatt
Ve Cad%llac Motor Car Division (1956), 145 Cal. App. 2d 3,
at 426).

* Section 338, Code of Civil Procedure provides for a
three year period of limitation,
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The time of accrual with respect to damages

for personal injuries was discussed in Howe v. Pioneer
Mfg. Co., supra, at page 340:

""Generally, the right to bring and prose-
cute an action arises immediately upon the
commission of the wrong claimed, and the
statute of limitations runs from that time;
thus, a cause of action in tort arises when
the wrongful act is committed, not at the
time of discovery of the act. Where per-
sonal injury is claimed as the proximate
result of a defective product or defective
condition created by the defendant, the
cause of action does not accrue until the
date of injury, and computation of the one-
year period of limitations commences at that
time.

"It is the general rule that the applicable
statute of limitations begins to run even
though the plaintiff is ignorant of his cause
of action or of the identity of the wrongdoer."

However, in Warrington v. Charles Pfizer & Co.

(1969), 274 Cal. App. 2d 564, at 567, the court said:

"[Alnalysis of some of the cases show
that if the unawareness of the injury is induced
by fraud, or there is some valid excuse for the
ignorance, or there is a lack of actual and
perceptible trauma (thus in Rubino, cited for
the strict rule--the fact was plaintiff ate
canned peas and became violently ill almost
immediately thereafter--immediate illness
after food poisoning is perceptible trauma)--
or in the case of insidious and creeping
disease the strict rule will not be applied.
There is, too, a line of cases holding that
when no perceptible trauma is involved, and
there is a silent and insidious onset of the
injury or its effects, the cause accrues only
when there is knowledge or means of knowledge
which should alert the injured.

"In addition, there appears to be a definite
trend toward the discovery rule and away from the
strict rule in respect of the time for the accrual
of the cause of action for personal injuries."

(800) 666-1917
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Finally, with respect to damages to property other
than the warranted property, a court of appeals in Avner v.

Longridge Estates (1969), 272 Cal. App. 2d 607, stated at

"As a general rule a cause of action arises
when the wrongful act was committed ané not at the
time of the discovery; the statute com—ences to run
even though a plaintiff is ignorant that he has a
cause of action. To avoid the harsh and unjust effects
of this rule, the courts have made exceptions, the per-
tinent exception being in '[alctions based on progres-
sively developing or continuing wrongs where nature,
extent or permanence of the harm are difficult to
discover.' Further, the rule is that a new and
separate cause of action arises with each new sub-
sidence, with any applicable limitations statute
running separately for each new separate subsidence.

M~
* % % >
"Only when the consequential damage is sufficiently %
appreciable to a reasonable man may we hold an owner to s
a duty of expeditiously pursuing his rezedies." S
QUESTION NO. 4 "
O
Can a manufacturer, subject to the express warranty >
provisions of the Song-Beverly Consumer Warranty Act, refuse
to replace, reimburse, or service or repair defective consumer g
goods if the buyer does not physically return the goods to the z
manufacturer's service facility or to a retail seller when no
such facilities have been established? E
>
OPINION AND ANALYSIS NO. &4 5
—
Sections 1793.2 and 1793.3 of the Civil Code provide:g
L
'"1793.2. (a) Every manufacturer of consumer -
goods which are sold in this state and for which =
there exists an express warranty: (1) shall maintain ﬂi‘
or cause to be maintained in this state sufficient O
[ 4

service and repair facilities to carry out the terms
of such warranties, or (2) shall be subject to the
provisions of Section 1793.5.

"(b) Where such service and repair facilities
are maintained in this state and service or repair
of the goods is necessary because they do not comply
with the applicable warranties, service and repair
shall be commenced within a reasonable time follow-
ing receipt of the goods E% the manufacturer
or its representative in this state. C(aless the
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buyer agrees in writing to the coatrary, the goods
must be returned, at the manufacturer's expense,
in merchantable condition within 30 days. Delay
caused by conditions beyond the control of the
manufacturer or his representatives shall serve

to extend this 30-day requirement. Where such
delay arises, delivery of merchantable goods shall
be made as soon as possible following termination
of the condition giving rise to the delay.

"(c) Should the manufacturer be unable to
make such return of merchantable goods, he shall
either replace the goods or reimburse the buyer
in an amount equal to the purchase price paid by
the buyer, less that amount directly attributable
to use by the buyer prior to discovery of the
defect." (Emphasis added.)

"1793.3. If the manufacturer making express
warranties does not provide service and repair
facilities within this state pursuant to sub-
division (a) of Section 1793.2, the buyer may
follow the course of action prescribed in either
subdivision (a) or (b), below, as follows:

""(a) Return the defective consumer goods
Lo the retail seller thereof Ffor replacement,
or for service or repair in accordance with
the terms and conditions of the express
warranty. Such replacement, service, or repair
shall be at the option of the retzil seller.
If the retail seller is unable to replace the
defective article with merchantabie goods or
1s unable to effect the service or repair of
the goods in accordance with the terms and
conditions of the warranty, the retail seller
shall reimburse the buyer in an arount equal
to the purchase price paid by the buyer, less
that amount directly attributable to use by
the buyer prior to discovery of the defect,

""(b) Return the defective article to any
retail seller, within this state, of like
goods of the same manufacturer for replacement,
or for service or repair in accordance with
the terms and conditions of the eéxpress warranty.
Such replacement, service, or repair shall be

at the option of the retail seller." (Emphasis
added.)

(800) 666-1917
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Whether or not the manufacturer makes sufficient

service and repair facilities available, both Sections
1793.2 and 1793.3 require that the manufacturer or retail
seller, as the case may be, receive the defective goods
from the buyer. Thus, we think that, as a general rule,
the buyer must return the defective goods as a condition
to receiving the relief provided by the act.*

However, the act does not preclude a manufacturer

making suggestions as to alternate methods of affecting
service and repair (Sec. 1794.5, Civ. C.).

Finally, situations could arise in which it
would be impossible for the buyer to return the goods as,
for example,where the goods are destroyed without the

fault of the buyer, We think that in such situations relief
from the requirement of returning the goods could be afforded

by the courts under traditional contract rules (Sec. 3531,
Civ. C.; 12 Cal., Jur. 2d Contracts, Sec. 239).

QUESTION NO. 5

May a manufacturer subject to the provisions of
the Song-Beverly Consumer Warranty Act relating to the
implied warranties of merchantability and fitness disclaim
liability under such warranties where the goods have been
improperly or unlawfully installed or where the goods
installed are not capable of performing the heating or
cooling functions contemplated because of the miscalcula-
tions of the installer?

OPINION AND ANALYSIS NO. 5

The terms "implied warranty of merchantability"
and "implied warranty of fitness' are defined for the

purposes of the Song-Beverly Consumer Warranty Act as
follows:

'"1791.1. As used in this chapter:

"(a) 'Implied warranty of merchantability'
or 'implied warranty that goods are merchantable'
means that the consumer goods meet each of the
following:

'""(1) Pass without objection in the trade
under the contract description.

*Thils condition, of course, would not necessarily apply
to other theories of relief which may be available to
the buyer under other provisions of law.

(800) 666-1917
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""(2) Are fit for the ordinary purposes
for which such goods are used.

""(3) Are free from defects of materials
or workmanship.

"(4) Are adequately contained, packaged,
and labeled.

'""(5) Conform to the promises or affirma-
tions of fact made on the container or label.

"(b) 'Implied warranty of fitness' means
that when the retailer, distributor, or manu-
facturer has reason to know any particular
purpose for which the consumer goods are re-
quired, and further, that the buyer is relying
on the skill and judgment of the seller to
select and furnish suitable goods, then there
is an implied warranty that the goods shall be
fit for such purpose.”

No provision is made in the act for partial or
conditional disclaimers of liability under such warranties,
Rather, a manufacturer may elect to disclaim both types

of warranties by meeting various requirements (see Secs,
1792.3 and 1792.4, Civ. C.).

Though a manufacturer may not condition liability
under implied warranties, a manufacturer would not be
liable in the following situations:

""1794.3. The provisions of this
chapter shall not apply to any defect in
consumer goods caused by the unauthorized
or unreasonable use of the goods following
sale." (Civ. C.).

Thus, even though a manufacturer could not partially

disclaim liability under the implied warranty of merchant-
ability where goods have been improperly or unlawfully

installed, no such liability arises where a defect is caused
by unreasonable use.

(800) 666-1917
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With respect to a manufacturer's liability under
the implied warranty of fitness where an installer miscal-
culates the heating or cooling requirements for a satis-
factory installation, Section 1792,2 of the Civil Code
provides:

"1792.2. Every sale or consignment
of consumer goods in this state made through
a retailer or distributor who has reason to
know at the time of sale or consignment that
the goods are required for a particular pur-
pose and that the buyer is relying on the
retailer's or distributor's skill or judgment
to select or furnish suitable goods, shall,
in lieu of the warranty of the zanufacturer
under Section 1792.1, be accompanied by an
implied warranty that the goods are fit for
that purpose."

(800) 666-1917

We think that where heating or air conditioning
equipment performs according to the specifications estab-
lished by the manufacturer but is inadequate to do the job
required by the buyer because the installer miscalculated
the buyer's needs, the buyer could look to the installer
under the implied warranty of fitness provided for under
the act.

QUESTION NO. 6

Does the Song-Beverly Consumer Warranty Act
apply to new as well as used goods?

OPINION NO. 6

':l LEGISLATIVE INTENT SERVICE

In our opinion, the Song-Beverly Consumer Warranty
Act applies only to consumer goods sold as new goods.,

ANALYSIS NO. 6 -.'.:

There is no express provision in the Song-Beverly
Consumer Warranty Act which states that the act applies only
to new goods or to used as well as new goods,

The Song-Beverly Consumer Warranty Act, generally,
provides various implied and express warranty rights to a
"buyer" of consumer goods (see Secs. 1792, 1792.1, 1792.2,
1793.2, 1793.3, and 1793.4, Civ. C.). The term "buyer"
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is defined as follows:
"1791. * K %k

"(b) 'Buyer' or 'retail buyer' means
any individual who buys consumer goods from
a person engaged in the business of manu-
facturing, distributing, or selling such
goods at retail, As used {

n this subdivision,
person’ means any individual, partnership,

corporation, association, or other legal
entity which engages in any such business.

* * % " (Civ. C.; emphasis added.)

""Manufacturer," "distributor," and "retail seller"

are defined for the purposes of this act as follows:

"1791. * k%

"(c) 'Manufacturer' means any individual,
partnership, corporation, association, or other
legal relationship which manufactures, assembles,
produces, or gathers consumer goods,

"(d) 'Distributor' means any individual,
partnership, corporation, association, or other
legal relationship which stands between the
manufacturer and the retail seller in purchases,

consignments, or contracts for sale of consumer
goods.

"(e) 'Retail seller,' 'seller,' or 'retailer'
means any individual, partnership, corporation,
association, or other legal relationship which
engages in the business of selling new goods to
retail buyers," (Civ. C.; emphasis aaded.)

To "manufacture'" goods is to modify or change
natural substances, so that they become articles of value
or use (Baltimore & 0.S.W.R. Co. V. Cavanaugh (1904), 71
N.E. 239, at 24T).” Thus, a new and different article must

emerge from manufacturing (Charles Marchand Co. v, Higgins
(1940), 36 F. Supp. 792, at 795).

If a "buyer" purchases consumer goods from a
"manufacturer," he is purchasing goods from one who has
created something new, and if a "buyer" purchases such

(800) 666-1917
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goods from a 'retail seller' he purchases from one engaged
in the business of selling new goods.

In view of these considerations, we think that the
intent of the Legislature in enacting the Song-Beverly Consumer

Warranty Act was to provide rights to a retail buyer of
consumer goods sold as new.

QUESTION NO. 7

Does the Song-Beverly Consumer Warranty Act apply
to sales by a California manufacturer outside of this state
or to a sale by a California manufacturer within this state
where the goods are to be resold at retail outside the state?

OPINION NO., 7

In our opinion, the Song-Beverly Consumer Warranty
Act would not apply to sales by a California manufacturer out-
side of this state where the goods are sold at retail outside
the state nor to a sale by a California manufacturer within this
state where the goods are resold at retail outside the state.

ANALYSIS NO. 7

(800) 666-1917

The implied warranty duties of a manufacturer apply
only to sales or consignments of consumer goods "in this state
by a manufacturer' (Secs. 1792 and 1792.1, Civ. C.). Also,
express warranty duties of a manufacturer apply only to con-
sumer goods 'which are sold in this state" (Sec. 1793.2, Civ. C.

We think, then, that the Song-Beverly Consumer War-
ranty Act is intended to apply to those consumer goods manufac-
tured in California or elsewhere which ultimately are sold to
a buyer in a retail sales transaction in this state (see Subd.
(b), Sec. 1791, Civ. C.).

LEGISLATIVE INTENT SERVICE

Thus, in our opinion the act would not apply to a sale
of consumer goods by a California manufacturer outside of this
state where the goods are also sold at retail outside the state.§3‘

Sat

Likewise, we do not think the act is applicable o
where goods are sold in this state for resale but are to be ’
resold at retail outside the state.

QUESTION NO. 8

If a manufacturer is required to reimburse a buyer
under subdivision (c¢) of Section 1793.2 of the Civil Code,
does the purchase price, with reference to which such reim-
bursement is made, include value given for services such as
installation?
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OPINION NO. 8

In our opinion, the amount reimbursed pursuant
to subdivision (c) of Section 1793.2 of the Civil Code
is to be based only on the purchase price of the goods.

ANALYSIS NO. 8

Subdivision (c) of Section 1793.2 of the Civil
Code relates only to consumer goods for which there is
an express warranty, and provides:

"(¢) Should the manufacturer be unable
to make such return of merchantable goods, he
shall either replace the goods or reimburse
the buyer in an amount equal to the purchase
price paid by the buyer, less that amount
directly attributable to use by the buyer
prior to discovery of the defect."

Reimbursement of the purchase price under this
provision is an alternative to replacing the defective
goods where a manufacturer cannot by service or repair
cure defects in goods which have been returned to the
manufacturer. These alternatives all relate to putting
the buyer in the position he would have enjoyed had the
goods been free of defect.

There is nothing in the Song-Beverly Consumer
Warranty Act to indicate that a buyer under the act would
be reimbursed for anything but the purchase price of the
consumer goods which were defective.

Thus, in our opinion¥*, the amount reimbursed
pursuant to subdivision (c¢) of Section 1793.2 of the
Civil Code in the case of express warranties is to be
based only on the purchase price of the goods.

QUESTION NO. 9

What is to prevent a retail seller from receiving
compensation for express warranty work from both the buyer
and from the manufacturer under Section 1793.5 of the Civil

Code?

* In reaching our conclusion we have not considered whether

the buyer would have a remedy under other provisions of

(800) 666-1917
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law for consequential damages such as the cost of installation.
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OPINION NO. 9

In our opinion, any requirement by a retail
seller that a buyer pay to the seller any sua for warranty
work for which a manufacturer is liable to the seller
under Section 1793.5 of the Civil Code would violate the
buyer's right to have such work performed at the manufac-
turer's expense and would subject the seller to an action
brought by the buyer for treble damages under Section
1794 of the Civil Code,

ANALYSIS NO. 9

Section 1793.5 of the Civil Code provides:

"1793.5. Every manufacturer makinz express
warranties who does not provide service and
repair facilities within this state pursuant
to subdivision (a) of Section 1793.2 shall be
liable as prescribed in this section to every
retail seller of such manufacturer's goods who
incurs obligations in giving effect to the
express warranties that accompany such nanu-
facturer's consumer goods. The amount of such
liability shall be determined as follows:

"(a) In the event of replacement, in an
amount equal to the actual cost to the retail
seller of the replaced goods, plus a reazsonable
handling charge.

"(b) 1In the event of service and repair,
in an amount equal to that which would be
received by the retail seller for like service
rendered to retail consumers who are not en-
titled to warranty protection, including actual
and reasonable costs of the service and repair,
plus a reasonable profit,

"(¢) In the event of reimbursement under
subdivision (a) of Section 1793.3, in an amount
equal to that reimbursed to the buyer, plus a
reasonable handling charge,"

(800) 666-1917
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It is clear from this section that warranty
work performed by a retail seller is ultimately at the
expense of the manufacturer, not the buyer. The retail
seller is to perform the work at his expense and then
look to the manufacturer for reimbursement and his right
to reimbursement is enforceable in a treble damages
action for willful violation of the manufacturer's duty
to reimburse the seller (Sec. 1794.1, Civ. C.).

In view of these provisions, we think that for
a retail seller to require compensation from a buyer for
performing warranty work abridges the buyer's rights
under the act to have warranty work performed at the
manufacturer's expense. This abridgement could, we think
subject the retail seller to liability for damages, in-
cluding, in a proper case, liability under Section 1794
of the Civil Code, which reads as follows:

b

(800) 666-1917

"1794. Any buyer of consumer goods
injured by a willful violation of the pro-
visions of this chapter may bring an action
for the recovery of damages. Judgment may
be entered for three times the amount at
which the actual damages are assessed, plus
reasonable attorney fees.

Very truly yours,

George H. Murphy
Legislative Counsel

By < '//;, 7{74,1/1/1 -

John T. Studebaker Y
Deputy Legislative Counsel ﬂ&
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. ANALYSIS NO. 1 .
- - Generally, the Song-Beverly. Consumer Warranty i:
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- - The act .defines several terms pertinent to this.
discussion in Section 1791 of the Civil Code. This secticn .
provides: '
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is_chapter
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~ . '"(a) 'Consumer goods' means any. motor. . .

A vehfcléifmachihe,;appliance,uggiliﬁéﬁggoauaug_,_A-
~ that is used or bought for use primarily for
personal, .family, or household purposes- s
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"(b) 'Buyer' or 'retail buyer' means
o cpmrany-dndividual -who-buys..consumer-goodss £Lom -« e i o
T a personaengaged;infthe;businessuafjmanuﬁacrn~.. , e
turing, distributing, or selling. such goods:- . . : g
at retail. As used in this. subdivision,
‘person' means any individual, partnership;,
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-entity which engages=in=any:such*business.’ ‘ B
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- ”fc)*‘Manufacturer'fmeans:anyaindividualy»- =

partnership, corperation,. association, or .. Z

other legal relationship which manufactures, _ u
= assemblesyprodiuces . orrgathérsaconsumner: gaadsiies i o E
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'"(d) 'Distributor' means any .individual, g
partnership, corporation,.association, or |

- other legal relationship which stands between -

N o the manufacturer-and the retail seller in ™
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- sale of comsumer goods.

"(e) 'Retail seller,'’ 'seller,' or
'retailer' means -any- individual, partnership, .
corporation, association, or other legal re-
lationship which engages in the business of
selling new goods to retail buyers."

(Emphasis added.)

68



Honorable-AlﬁfedeH;xSongxhapuﬁJM—n#L938wa~aum~~:~-

The terms "appliance" and "machine' used in the
. definition of "consumer goods'" above have been defined by.
~@wtheeeourt§«asf§91}gys ‘ o '

.
.
P T

"'The word "appliance" includes-every--
thingﬁaﬁpifédﬁéﬁ;uéédFééﬁﬁ%meaHSMto“én“éﬁda*” '
-}-;".»'Ithis"common“knowledgeathatzréffiger-
’;:xf:aﬁqts;ﬁranges;fwashers;ta?&%yerﬁamd?f&éézéfr
are "appliances" , ' , . .They are generally. ..
considered as any household or office utensily ... .

apparatus, instrument, or machine that utilizes

-4 power supply, especially electric-current, as

a4 vacuum cleaner, a refrigerator, a toaster,

AR amwaimqg}ndiﬁi@nﬁrs w..w.fi!w.éwsmterwl’ark*t =

mhk’A”'IiéﬁbéVCenter "Inc. v, Walling Crate Céf
h57-ria a.), 196°S5. 2d 198, 2t 19— =2

"The term 'machine' includes every mechan-:
\ - ical,device.or.combinationmofumeehanicaifpowérs““"3
i N and devices to perform some . function and produce N
a certain effect or result, ,,. (Corning et.al . ..
oot Burden ;14 L, ed 77683 . At 690) 1 o

5

(8000) 666-1917

, We think.that=the-terms."appli&nceﬂ”andw”machinggﬁ'F.
as so defined, are more than broad enough to  include’ aiy <
conditioning equipmgntJ_dighwashers,,ranges,wandﬂwacer“‘*u -

“heaters, Which have the chara¢terispigsi_Qﬁ,anuappliancexasﬁ
machine.—fThﬁs;?td?fhéiektehtitéfféihﬁtypes»of;sqghﬁgquip L
L ,menELWQuldwberwithinvsuch?définiti0n¥dffappliancefe%ﬁmaehynewr~
: and are'usedwprimarily-forupeﬁsonal; family, or-householdy . -
.purposes, theAsales:thereofawould-come‘within the terms of
the act, :

the act could be raised with respect to an installation

of -such equipment which is so installed as to become a
part of real property,

However, questions as to the applicability of

Semen e T st ki e ghe e Vs 1 s G T e o

broad .enough to include‘appliances, machines or like prod-
ucts” whether or not affixed to real property.. . .

o :':':l LEGISLATIVE INTENT SERVICE
» L LR o

n
o]

Also, while the term "consumer goods" Has been
defined in other areas of California- law to include-things
which are to be affixed to real property (see Sec. 1761, Civ.
C., added by ch. 1550, Stats. 1970, and Secs. 9105 and
9109, Com. C.), no indication is given in subdivision (a)
0t Section 1791 of the act, quoted above? that such items
are to be excluded from "consumer goods, "
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©©7 extend the  remédy - provided; -and: brlnngLthlﬂ“the SCCP-uf»u;

~~Honorable Alfred H. Song - p. 4 - #19381

Furthermore, there is a rule of statutory construc- . R
e CloOR whiéh'is’pértinant here: In this regard, a remedlal ' "
statute must be given a liberal constructlon so- as- to
.- effectuate..its.object.and purpese... [§Huch an act: Wlll b@
- construed;-when -its- ‘meaning. is. doubcf Lj:-se-as -to: supp:esy
the. mischief. ‘at which.it"is .directed, and ‘to:advanece .ori-.

R

- e

the law every-case which comes: clearly within its Splrlt
and pollcy (In're Makings - (1927),200 Cal. 474, at 478-479).

SRR -'For the.reasons rset: forth -below, we:think-the act"
is clearly remedial in character in that it provides inew
p%otecflﬁﬂ“fb“@ﬁﬁ?ﬁmerg‘lﬁ“tﬁﬁ“ffet&“@f“waﬁrawfles~

Generally speaking,. the act. relates to,warranties .
in transactions. involving. the saleiof consumer goods.: Thé:
warranties covered by the  act are (1) an implied.warranty:of :-
merchantability. imposed-on:manufacturers-of- consumer- goods*fA
(2) an implied warranty of fitness imposed on manufacturers-.
of such goods, (3) an implied warranty:of fitness. ;mposed :
on distributors. or retail. sellers. of.such. goods-in- ligu. « 2. -
of the implied:warranty of fitness:imposed on- manufacturers,uh-kg. 3
and (4) an express: warranty.made. by: manufacturers*of*consumer~:1r -
goods.

(800) 666-1917

Under the act a sale.or. consignment .of consumer.. ... -
‘goods by a manufacturer:is- accom anied <by: ansimplied: wamrantv.ae*
of merchantability' . (see subd.:(a); Sec.  1791.1' and.Seci. 179Z;mﬂ?.
Civ. C.) and, where a pllcable, by an implied. warranty of o
- —fitness (see” subd § ‘Sec, 1791.1 ahd Sec. "1792.1).  Alseo,
& sale- or*con31gnment .of.-such. -goods-by:-a- ret&ller orvdlstrl-www .
‘bucor may involve an impliéd warranty of fitness which-is - e
in lieu of such warranty of the manufacturer (Sec. 1792.2).
Such warranties may be waived only in the manner provided :
for in the act (see Secs. 1792.3, 1792. 4, and 1792.5, Civ. C.).

S - Hnddddke = lmplled -warranties.arising. under provisions
of Lhe Commerc1al Code '(see e.g., Secs. 2314 7and 2315 U.C.C" ﬂ,
which may be modified by an express. warrantyw(see Sec. 2316,
U.C.C.) and which may be displaced by inconsistent-express
warranty provisions (see Sec. 2317, U.C.C.), implied war-
ranties provided for in the Song- Beverly Consumer Warranty
Act may.not be limited in application or modified by express.

warranties. (Sec. 1793, Civ. C.)

-,o":l n :
X LEGISLATIVE INTENT SERVICE

, With respect to express warranties (see Sec. 1791.2
Civ. C.), the act imposes various duties on manufacturers
albtrlbutors and retail sellers. Under Section 1793.2 of

k]

*  Also covered are warranties made by distributors
and retaeil sellers.
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o —rantiesyin -ac trlple damage action for a willful~

__warranty exists must either maintain or=cause to be.

Honorable_AIfred*H.aSong:ewp;r5 - #19381= -

tHE“Song*Beveriy“Gonsumer -Warranty-Act;-a-manufacturer-of."
consumer goods sold in this state for whlch an express

‘maintained”in this state service land’ repalr'faC1fir1e'”

- suéhrgoodsrtotwhiom= the:-buyer:

-seller«for-serviecesandsrepainy replacenent

honor - the- warranty-terms..or..reimburse retail sellers: Uﬁk

~may>look::for:serviceand -
repair, replacement or reimbursement according to ‘the
warranty-terms:- -when :the. manufacturer .does not maintain L
service and repair facilities in this state for doing the. .

warranty work (see.Secs..:1793.3 and 1793.5, Civ. C.).

‘Whether the buyer looks to the manufacturer or a retail

s anrelmbure&@md
ment under -the express warranty;,  the -actrequires; ther buyer -
to. return..the: . goods:. to. the manufacturer or the retail

-’?seller,,as -the-case.may .be:-(Secs. . 1793, 2-and:- <1793,3 } Cf&ﬁﬁGE&:*'“

The: act provides: that a buyer of. cansumer.goods. .
may, among other . things, enforce ‘his’ right to service and. .
repair, replacement, or reimbursement. urnder express war-- _ ;.

v1olatlonww_‘
of the act. (Sec. 1794, Civ. C4: see.Opinion:and:Analysis..
No. 8).

As stated above, the act requires:a buyer. to-
return: the goods' to. the manufacturer or. a retail serler
as a conditien to:the - buyer's right-of service and.repair,

-replacement.sor : relmbursement;undeu'an §Eresa¢warranty”J"f=*'*
- (see Secs. 1793.2 and:1793.3, Civ.-C.).

.. It could be contended that .this requirement: xndl—'
cates ‘legislative-intent~to-timit .the act: to. goads. which:::
camr be removed from a household and shipped to the manu-
facturer or retail seller for warranty work. However, .the

~act does-not require-a manufacturer to make express warranties,

Also the act permits the use of service contracts*in addition

..to_or. in lieu of express_ warrantles_(Seca 1794 .4, Civ. C.).
“Thus the ‘requirement ~for return of the- go0ds- does net Timit

the application of the act to movable consumersgoods. d

i

Also, as p01nted out above, the act deals not
only w1th ex ress warranties but Wlth implied-warranties.
as well. There 1s. nothing. in the. act which wauld affect

*This could provide for warranty services at the
residence of the purchaser.

(800) 666-1917

,:'

-
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- - which helps*to sell gas-air- conditioning.and.other. gas- -

WﬂH@ﬂotablerAlfred%H:vSOngw~fpr“6'-'#l9§8Iw~

.the application of these implied warranty provisions to .
-.-goods ~that..cannot.-be removed “from ‘£éal- property

e e In nview.of the remedidl. chatacter of. thevaqt
we - thlnkuthat -a.court . in.applying the rule. o ) L
.construction,: would not. llmlt ‘thescoperof: th4 act b
conflnlng the- ‘definition of-'consumer= goods!Y: to: only: ek
goods which remain movable during . the period of warrantv
coverage (i.e., goods not a part of real property), but,
rather, would give full -effect to the policy of protectln”<

r:-mwconsumers by -applying the .act te goods;-which are otherwise
within the definition, without regard to the factor of. . _ ..

i

- mob Tty dur iH ;tﬁ@fWanraﬁt?ﬁﬁéri%@ﬁ$¥% LI L T

et s

QUESTIONHNOw-23 

- Does a privately-owned public utility which:
helps to.sell gas air-conditioning and other.gas appl1ances’
manufactured by another party by programs of advertising, .
blll inserts, and other_activities.fall. within.the-term: =~ .. - -

"distributor" aswsuch term is ‘defined- under the-Song- Beverl' S
Consumer Warranty Act? : .

"~ (800) 666-1917 |

OPINION NO,.2:

In.our_opinion, .a. prlvately-owned publlc ut1llt,

appliances. manufactured:by-another- ‘party-by:programs: o f'
advertising, bill inserts, and other activities: .does- not
fall within the-term 'distributor’ as such term . is deflned
under the Song-Beverly: Consumer.: Warranty~Act‘ru%w~ R

ANALYSIS NOm 2

The Song-Beverly. Consumer Warranty Act generallJ
establishes duties upon manufacturers, distributors, and

.l LEGISLATIVE INTENT SERVICE

retailwsei~ r@wWhth,nespeetwt-:saleeAaﬁmeonsumenmvaad& sdCE S N
buvers, - ) Bt}

oul

_ _ P ) . X ! al
Section 1791 of the act definmes various terms o

(including. "distributor’) for the purposes of the act as
toliows: ‘

'"1791.- As -used in -this chapter:

"(a) 'Consumer goods' means any motor
vehicle, machine, appliance, or like product
that is used or oought for use prlmarllv for
personal, family, or household purposes

12



* - Honorable Alfred H. Song - p..7 = #19381 ~. ..

"(b) 'Buyer' or 'retail buyer' means.any = . E

- - -e~=—individual “who-buys consumer goods:' from a person S %

engaged in the business.of manufacturing, distri- - B

7 “butingyror-selkking-such-goods=at-retai ko ASimist ni i L b

used i thissuhdivision, “iperson’ Mmeans any - oo o wow. U

oo dndividual ,opartnerships, - comporation;. asseciativng. . .. .
or other legal entity which engages-in:any such: i -

business. ’ ,

'"(¢) 'Manufacturer' means any individual, o
partnership, corporation, *association, or other '
el degal relationship whicl ctur embles
C . produces \ cons : 3

-

"(d) " “'"Distributor’ means-any individualie o o
partnership, corporation, association, or other-
legal relationship which stands. between the . . .
manufacturer and the retail’ seller in.purchases; -
consignments, or contracts for sale of consumer.

- mgoods.

""(e) 'Retail seller,' 'seller,' or 'retailer’ = .
means any- individual, -partnership, corporation;. -
-association, or other  legal relationship which. -

- —-=-sengages -in -the -business ‘of selling new goods to :
- retail buyers.' .- (Emphasis- addedy -Civi-Cir)~ -~ -

(800) 666-1917

_ We.shall-assume’ here’ that: the gas-appLiances,. . - -
the. sale  of which a privately-owned public utility promotes,. : .
are consumer.goods. within the meaning of the definition.
qudted: abover(seerAnalysigo Noi Y st or oo v e L
In order to-be distributor.within the meaning.
-of.subdivision (d) of.Section 1791, a person must stand
between a manufacturer and retail seller in-purchases,
consignments, or contracts for the sale of consumer goods.
HusS e disErEbator mus b et dErectkyiiinvolve d s ble niin oo a3®
transmission. of consumer  goods between 'a manufacturer and [ saty
- s-retail” seller-whether-by means -of -a -purchase, consignment - - ﬂf
- Or contrdact for the sale of consumer goods.’ '

.l L‘EGISLATiVE INTENT SERVICE

o/

It a privately-owned public utility merely
promotes the sale of consumer goods by advertising and related-
means, it would not be a distributor since it would not
purchase, take on consignments or contract for the sale of
consumer goods.
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‘;,“f.“HonorablemAlfred”H.vSong r.p, 8”r.#1938lh

-~ ... . Thus, in our opiniom; a:privatelywbwned.publithfEfﬂ' o
wecocssutility swhich ‘helps—to: sell gas air-conditioning. and othér.- . . ..
'~ ‘gas appliances manufactured by. another party by programs fico.. ...
advertising;“bill'ihéerts, and other activities does not fall -

within the term "distributor" as such term is used in the act. ;
-+ -~ QUESEION NO. 3 g

mean;as+usedminwsubdivisionf(d)?éf&Séctfdnle9b’0fftﬁe=
....Song=-Beverly Consumer. Warranty.Act?.. ... .=

OPINION AND ANALYSIS NQ.. 3 . .

We think the term 'other legal relationship" as
~w=used-in:subdivision (d) of Section 1791 of the ‘act (quoted
___above in Analysis.No.. 2) means -some.legally i G
*yfﬁﬁﬁﬁﬁ%fﬁ?ﬁﬁfHéﬁ??ﬁ&ﬁTﬁﬁ?Iﬁﬁfﬁfﬁﬁ?T?ﬁﬁEﬁfﬁé¥§ﬁi_ ,
or association. Such relationships could include. joint:.
ventures-(seeﬁ28ﬁcalziJur;-dejoint~Adventures);:jnint“"'"“
-Stock -companies,- and business ‘trusts: (see 28.Cal. Jur., 2d ~ -
Joint Stock Companies and Business Trusts). -

QUESTION NO. 4.

= Does the ‘definition 6f "buyer"” in.subdivision: (h) * . i
of Section 1791 of\the;Sonngeverly«COnsumen;WarrantyfAQUE”;a‘
includeﬁgeneral»contractors; subdivision-developers: “com-«" . -
mercial ‘developers, and industrial.customers? o ‘

~(800) 666-1917

et R SR

OPINTON AND .ANALYSIS. NOw-s-- ..

Li
O

S

o

W

%)

; S =
S V,A'"bﬁyer"iWithin;theJmeaningioﬁfsubdfvisibnx(b)ffwr Ll
of Section 1791 of the actQ(quotedwabovemin“Analysis«No:’29» o Z.
~is* an -individual  who buys consumer goods from specified - u
ke

|

(&)

)

w

|

e,

- Dersonsgs. - Ihus. the-buyer:makeswa-purchase~of goods: whigh: « =
are to be used primarily for personal, family, or househcld -
purposes (subd. (a), Sec. 1791, civ. c.).

Unless a general contractor, subdivision developer, -
commercial develo er, or industrial customer is (1) an
HTﬁiﬁd&miduaimandm(aqybuy&ﬁgood&ﬁﬁﬁﬁhemwise&withfﬁﬂﬁhe%@éfiﬁﬁ?ﬁ*Wﬁ?@b’

tion of consumer goods, primarily for his own" ersonal, ‘:"
,_Tﬁgfamilz,dorxhouseholdmpurposes~asnopposed~tOﬂbUSIne53mor S sy

commercial.purposes, such- persons would-not Come withino -

the definition of "buyer" set forth in subdivision (b) of

Section 1791 of the act. '

-In answering this question we have limited our con- i
sideration to whether a general contractor, subdivision
developer, commercial developer or industrial customer is a
"buyer" within the meaning of the act and have not considered

whether the purchaser of a house in which consumer goods are
installed would be a'buyer."
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ong-Beverly-Con
distributors;®e
ofgeneral;x

irious- duties impos.
rranty Act. (see th
J=apply-general 1§t Gmmme

tailssellers:ofoconsume russsscsmonmen

E: e 55l T 3 2
siing Thusi® toibeisubjectito. the duties. imposed under
ctygenerall ontractors,*subdivision~developers’* and:
- de ould have to fall within the defin-
wx'distributor,' and 'retail seller” y
m_“'7”'(SE:C*.”"SL_lbds’“‘f’"(c), (d), and =~ T

6661

(800)

e~absence of information about the kinds
sactions’ entered into by general contractors,
n-developers,. or commercial developers, we cannot,
determine whether any such persons would fall
definitions mentioned above, -
= = However, we. think that a commercial developer
would, by definition, be dealing, if at all, with goods
to be used for commercial or business purposes rather than
for personal,. family, or household purposes. Thus, we
doubt that the duties imposed under the act would apply
to a commercial developer.

LEGISLATIVE INTENT SERVICE

i

e ey ... ... QUESTION NO. 6

L e, : - 1f a priVately-owned public utility voluntarily 3§5
o= o effectuates a-manufacturer's warranty, -does the utility - : '{}q—
: become-liable under: the-express or implied warranty pro- I oy
: g [ LI ST RTTTTEE R T 5 i g - ) [
©_We shall'only discuss the general applicabilitv of the:® -

. Song-Beverly Consumer Warranty Act here,
that-under certain-circumstances a diffe
might' be 'reached, based on other principles of law,

T e oo IR
< e ) B . P Sy
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‘manufacturer! srwarrangy - you' mean” voluntarily. perforﬁlng?

'cacts~Wh1ch‘ fmanufacturerw1s bligated=to: per form understh.

jSong Beverly Consumer Warranty Act oenerallv

idlscussed above-in Ana1y51q No. 1, various
and: :

QQ?E - owned:pu51lc urillty doe

S 0% o e conbiin S e R SR

e L= Dottt it
ﬁlerm.se*fal'l flﬂn“t’he— T INTEION, 0f -4 - ManuULACLUreT, e o - ooer — o

;;dlstrlbutor or retail seller with respect _ta a retail
-aale—ef~consumerfgoods,"1t—would~notw*in*our*oplnlon—rfF“-vw~“-ww

~any; under the act?* A

'bv merely voluntarily giving effect: to.a manufacturer's
arranrles become subJect to<any dutles 1mposed under the
a C t"t = < : R = o AR S : B R

Bt e tu R

QUESTION NO. 7

(800) 666-191? |

If a prlvatelyimned public Utlllty contracts with:
a manufacturer for the work of effectuating the manufacturer's
‘express warranty, what are the obllgatlons of the utility, if

et D eiliwn SIS D OPINION NO. 70 s

In our opinion, the act would not impose duties
on a privately-owned utility which contracts with a manu-
facturer to act as the representative of the manufacturer
in performing the manufacturer's express warranty duties
created by the act.

“ANALYSIS NO. 7

.l LEGISLATIVE INTENT SERVICE

: =,

As discussed above in Analysis No. 1, a manufacturer }ﬂ.
of consumer goods sold in this state for whlch an express . :.l:
warranty exists must either (1) maintain or cause to be main- - L]

tained in this state service and repair facilities to honor
the warranty terms or (2) reimburse retail sellers of such
“goods to whom the buyer may look for service and repair,
replacement, or reimbursement under the warranty when - the
manufacturer- does not maintain or cause to be maintained

such fagllltles in thls state (see Secs. 1793 3 and 1793.,, :
Civ. C S : o

*~ We shall only dlscuss the %eneral appllca0111fv of the Snﬁ'-
Beverly Consumnr Warranty Act here, recognizing that under -«

certain circumstances a different conclusion might ne reachecd,
tasad cn orher principlss of law.
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~ Honorable Alfred H. Song.- p. 11 - #19381 -

T FalTawing. dut

~ ooie..-Where the manufacturer.causes -te-be-maintained
service and repair -facilities in-this -state by contracting
with a privately-owned public utility tangive effect to thes
-manufacturer’s express warranties,:the aet: imposes the. . "o
St

MG e ks e

"(b) Where such service.and-repair: _
facilities are maintained in this state and .
service or repair-of the goods is necessary
because they do not comply with the applicable

warrantiésyrservicesandrrepatrmishalies e comssembonmin g smmsnis s | -

menced within a reasonable time following:
-...receipt.of .the.goods.by:the.manufacturer or.. .. ..
.its representative in this state. -Unless the.
buyer. agrees 'in writing to the contrary, the
goodsmust be.returned, at the manufacturer's - -
expense, in merchantable condition within. 30
- -days. - -Delay-caused by conditions:beyond the
~-control of the manufacturer-or his represen-- -~ ... = =
tatives shall serve to-extend: this 30-day :
requirement. Where such delay arises, delivery .
of merchantable goods shall be made as soon.as. . R
-possible “following termination of the condition . Lo
giving rise to the delay.

'~ (800) 666-1917 -

"(c) Should -the-'manufacturer.be unable.
to make such return of merchantable .goods, he
shall either replace the goods or reimburse
_the. buyer.in an. amount.equal.to. the.purchase = o o ...
price paid by the buyer, less that ‘amount di-<
rectly attributable to use by the buyer prior
to discovery of the defect." (Emphasis-added;
Civ. C.).

5/ LEGISLATIVE INTENT SERVICE

S rWhiiewaypmiyacelngngdwggblicﬁutiL$t¥m£@uldwhﬁcﬂmgmwhW
the representative im this state of a manufacturer for the

»
o’/
%

-purposes. of service and repair. there is nothing.in . the pro- oy

visions quoted abave which imposes- duties on. such representa-
tives. Rather, the duties are imposed upon the manufacturer.
Furthermore, there is no other provision in the act which
lmposes duties on such representatives.. : :

Thus, in our opinion, the Song-Beverly Consumer
Warranty Act would not impose duties upon a privately-owned
public utility which contracts with a manufacturer to act
as the representative of the manufacturer in performing the
manufacturer's express warranty duties created by the acc.
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B Ty 1 1> ¢ 1 W



[AS]

E ;anétablénAlfred»H};Séng_;1p; 1 f‘#l938lfj

. - If a privately-owned public gﬁglity sells consumer
o —B00dS-and..contracts-with..an--ihdependentcoentractor-far
’ installation, :does-the public:utility-Have.any.liahilit
under-the:provisions-of-the. Song-Beverlky  Congumer Warranty

o TAct for- (1)-the” consumer ‘goods’ or-(2)- the sinstaltatior = -

- work?

.. .OPINION'AND ANALYSIS NO. 8

1f a privately-owned public.utility engages.in.

 retail seIling~cf Constmer govdsimanutac tured ™ Bgrothers:

..to buyers, we think that the liability of the company, if
—anyy-would ‘arise:from-ltiability-imposed: under--the-act: -
upon=retail sellers (see subd.. (e), Sec. 1791, Civ. €.).

As-a retail seller of consumer goods, a privatelv--

owned public utility could incur liability/ under.the-express:
- warranty -provisions of the act. : : -

The 'duties and liabilities of a retail selleri . |
discussed above in Analysis No. 1 where the manufacturer . '
~w@fﬂi“ﬁﬂﬂsumermgOQdﬁb&legﬁsénotatoamaintainxorgcausenEwaex~wy;
maintained in this state service and repair faciltities ;
wauldwthusﬁbemapplicabLewmwSeccion@4?93waﬁoﬁwchgvae&wsetgfh:
forth these.duties as.follows s - - .= . S

-"1:793.3. - “If' the manufacturer making express -
warranties does not provide service and repair. ‘
facilities withinthis staterpursuant toi .- o7
subdivision (a) of Section 1793.2, the buyer
may ‘follow the course of action -prescribed. in .
either subdivision (a) or (b), below, as

- follows i

. “(axg—Retumﬂmthewdefectiv&%t@msﬁmEEwg@ﬁ&yw@aﬁww%wM’
to the retail seller thereof for replacement,:

or for service or repair in accordance. with. the .

terms and conditions of the express warranty.

v

.l LEGISLATIVE INTENT SERVICE

(800) 666-1917

o/

- “
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Honorable Alfred H. Song.- p. #19381

—-Such -replacement;~service; -or-repair shiall be 777
wemmmedttheoption.of.the. retail seller:. If the
retail seller is unable to replace: the

defective. article. thh.merchantable‘goods,ot~;,Tqm@gﬁ3w.mnm‘;

-~ is-unable-to effect the .service or”repair of
- the ‘goods “inaccordance- w1th“the ‘terms: and -

conditidns-ofs the-warranty, -the ~retaFl-§eFlerems o rue o

shall reimburse the buyer in an amount equal,

to the purchase price- paid -by -the buver, less -

that amount dlrectly attributable to use by v
- thesbuyer prior-to discovery of the defect.

e e L 4 o T 6 L

J

--Reimbursement-of-thepurchaseé: price under.

-Sectlon 1793.3-1s an alternative to replacing:the- defective -

goods where the retail seller cannot-by service or repair:
cure defects in goods.which have been returned to: the
retail seller. These alternatives all relate to puttlng
~the buyer in-:the: position he would ‘have - enJoved had- the

goods been free of-defect. - , S -

There is'nothing in. the Song- Bevenly Consumer: =
~Warranty Act.to..indicate. that. a buyer..under: the..ackt. woul.ds:
- be reimbursed 'under an express warranty.for.anything,but
the purchase price of the consumer. Ooods Wthu WeLres:. . -
defectlve

‘Thus., _.the. amount relmbursed,pursuant to. Sect;snr-

1793.3 where the retail seller properly performs his duty

ks ito be. based.only: on.the.purchase.price: of. the.goadsz » ... .

And, of course, the manufacturer of the consumer goods
wit + respect to which the retail seller is obllged under
the act to make reimbursement is required to compensate.

tne retail seller for such .expenditures (Sec. 1793.5,
Civ. C.).

(800) 666-1917
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Hondrablé’Aifred“Ht"Songfﬁ p. 14~ #19381

1f, however, a retail sellér willfully viclates. . .

-“wwthewdttieswhewnwesmtd“the’buyer‘under“Seqtion”1793.3,

Section 1794 of the act would.be .applicable.. This .-

v s EE AL,

"1794.. Any-buyer: of -comsumer.-goods =" - -
injured by a willful violation of the
provisions of this chapter may bring an-
action for the recovery of damages.

-Judgment.-may -be-entered for three times
the amount at which the actual damages are
.. .assessed, plus reasonable attorney fees.! . .

(Emphasis~addeds;=Civi €.)

R ~

set forth the components of "actual damages! for the .

purposes of Section 1794. However:; Section.1790.3 of..the.

act does provide: .

"1790.3. The provisions of this chapter. -~ - -

shall not affect the rights- and.obkigations. - <

of parties determined:by reference' to-the: =

Commercial Code except-that, where ‘the provi-.

= -w-sions-of the Gommercial-Code-conflict-with the, -
rights guaranteed to buyers of consumer goods: =

- under-the:.provisions--ef -this~chapter: the* - -

provisions: of this-chaptersshalliprevail.':

(Civ. C.): .

In view. of .this. section, .we. think .the 'warranty

provisions of the: Song-Beverly:Consumer Warrantys At are: st m . ...

to be read against the framework of warranty provisions
in the Commercial Code., - - :

While the Song-Beverly Consumer Warranty Act:
does not establish the. measure of "actual damages" for

the willful breach of-express warranty duties createdsm -

-«

-5y .the-act, the Commercial Code -does-specify the measure
of damages. for breach of an express warranty. Thus., we.
think the pertinent damages provisions of the Commercial

T rh

 The Song-Béverly Consumer: WATTanty Aet does not
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A Hdﬁorable‘Alfred@H;.Song.}-pw.15M-M#193815A¢€a3

"Code are to beAappliednin,measuring_”aecuaL-damages”:

“*w*furvthe*purposés“ﬁf“thé”tféble*démagé pravisions .of
Section 1794 .in a case of“willfu1>violanﬁannofﬂexpreQSg(

“warrantysduttesy~:In-this regard:Sections 2 Il ands v

’2ilinof;thekCGmmerciaiﬁGdde%provid@*in?pan&; ;
12714,
"(2) The measure of damages -for breach
-..Of warranty is the difference.at. the.timeis:
- and'pldce:of acceptance-between - theyalus:
of. the goods.acceptedxand=the¢valueﬂtheyt
-ﬂ*wauld?have*ha&fiffﬁhéY?Ha&ibééhféSAWérrahEédZ: ~
unless special circumstances show proximate: - o
damages. of a different. amount. : ' o
[{o]
[{e]
.»ﬂ(§)4mTlnuawpxopex;casewanywincidental;, =)
.. ~and consequential damages. under the next- ... , 8
'~ sectien may.'also. be'.recovered.. ‘ -
"2715. (1) Incidental:. damages’result-. . - o -
. _ .. Zing-from:the.tseller’s "'-?brea'Ch{.,':inC"lLidé;;;exp._ensés el T LT ]
reasonably incurred in inspection, receipt, =~ . - é
transportamton%andﬁdareﬂandﬁ¢u3tod?$bffg06ds” L i i

rightfuilﬁarejected;;any;cémmerCiaIIjﬁreaso@am““ o o
able: charges,; expenses or:commissions:in-. = - R

~~connectiom"with’effecting“cover‘and»any”other
reasanabla;expense:incident:towthe,delayuor>“

‘other ‘breath.- - S S

""(2) ' Consequential damages resulting - -
from the seller's breach include

.l LEGISLATIVE INTENT SERVI’CE

"(a) Any loss resulting from general or
'~;partf@u%&ﬁwrequitéméhfstandﬁnéédéf6f¥ﬁﬁi€ﬁﬁ"”**ﬁ*“?*”“P" S
- the séllen at.the time of contracting had - : - ‘:'.
-reason to know and which ecould not reasonably S : *s
be prevented by cover or otherwise; and

o/

"(b) | Injury to person or property .
proximately resulting from any breach of
warranty."

81



1;ﬂonorable,AlfrediH;SOng;? p..16rr‘#193§l-;.

““mulnmviewmeﬁwfhese~provisionsxywe think that.a ...

buyer injured,by'wiilfg{_giolatibnsdonfthe'part-of a §
- -—--—Fetail-seller of the express warranty. provisions of. the-: 2

Song-BeverlylConsumeréwarténtyﬁA¢§;a§ﬁlieabke?to#rétéi”
- o (1) the consumer goods -as'well as (2) ‘the imstallatiom..

: Sorig-

o vy

)
¥
i
i

“WOFRT*MFUEthé?méfé}#Eyﬂﬁiftﬁéwéf*SectionWITQ&“6f*EHéf
Beverly Consumer,Warranty,Act,che-amount of actual. .. .
damages so determined would be trebled. e

In addition to .express warranty liability, ‘a
"privately-owned public utility,could,_Q§ a retail
wbeeom@wsubieﬁéﬁ~0&pﬁovi§i%ﬁ§%ﬁﬁmﬁ'éﬁ%%%@%%ﬁéfiﬁé t %

implied»warranty~of'fitness*.V In this _ regard: Section -
1292LZuQfgﬁhEmSong:Beverlyﬁ@onsumer$Warranty¢Aet%ﬁrevfdé@:“?ﬂw”“

"1792/2, Every sale or consignment- -
of consumer-goods ‘in thisistateumade.throughu
a retailer or distributor.who‘has;reasanLO'
--know vat“the time of sale or consignment that :
. the goodsvare»required'for:a'particular*\. T -
purpose and -that the buyer is relying -om the - .
retailer's or distributor's: skill or judgment- .
to select_or“furnish;suitablewgoqu,dshgll,qﬁMHW
inwlieu:offthefwarranty*ofﬁﬁhé’ﬁéﬁdféétufér“””
under Section,1792.1#*,ﬁbegaccompaniedwbyfan“f’”
implied Warranty~thatAthewgoodSTarepfit for-
that purpose.'. - .

(800) 666-1917

~The«impTied“wafrantZ:0f fitﬁésé>ééglicable to
retail sellers may be disclaimed, but. only in . -

the manner set forth in the act (see Sec., 1772.4
Civ. C.).

B3

2

.l LEGISLATIVE INTENT SERVICE

o/

Sectionxil92fIwcreateswantimﬁliédﬁWé%faﬁﬁ?“6f§3$"*4““““‘“ '“‘:‘;

- fitness as against.a manufacturer.where the - ' ' ) a.'
manufacturer has reason to know at the time of ' e
sale or consignment that the goods. are required
for a particular purpose and. the buyer is relying
on the manufacturer's skill or judgment to. '
select or. furnish suitable goods.
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Henorable Alfred-H.  Song --p- -17 - #1938k~ -

"While the Song-Beverly Consumer Warrantr Act
-~ -imposes—implted-warranty - of-fitness llablllty on a -
retail seller of consumer goods under.the c1rcumstances
- deseribed  in+Section1:792: Z,Wthexact.dnestnot“‘aﬁfff
 the=-caseof express-warranties,-impose rany-positive-

duties under. thlswlmplled warrantvhsuch as-the. duties.c o e

of service or repair, replacement or reimbursement.
Thus, we do not think - that the treble damages remedyv -
establlsﬂed in Section 1794, quoted above, applies to
--such implied warranty- llablllty since the act does not,
in this respect, contain any provisions which may be
L willfully v1olated

..... e e e [ et il IR M £H Dy R s 1, AT, Do 9T

LA SRTC N S A S

, . However, as discussed.above,.the. .Conmercial

'"Code does” pr9v1de forthe récovery i~ damaves ‘for.breach-:
of warranty. As.we concluded with respect .to- €exXpress
warranty llablllty, a retail seller could, in a- proper
case, be liable- under:the damages prov1310ns of tne-
Commer01al Code for _actual. damages. relating.to= (1)- the
consumer goods as well. as. (2) the installation.work:. We

think this conclusion.is equally applicable; to-the. lmpllcd

warranty of fitness liability. imposed-under the :act: on
retail sellers.

“QUESTION No. o T

Does the- treble:-damages::provision.-of iSectidns: l/9¢h*f
of the Song-Beverly: €insumer. Warranty Act: apply:to.manu-.-

~facturers, ~distributors, and retail. sellers?

OPENTON"AND ANAEYSTS:NO' G s tacs.

As. discussed-above in:Opinion and Analvsis No--
Section 1794 of the act applies to willful violations of

&,

the specific duties imposed under the Song-Beverly Consumer

Warranty Act.

THe act. impeses .various..duties-.on- manufacturers.,
istributors, and retail sellers. . (See Analysis No. 1
2r general d’bLUSSlOﬂ of these duties).

(800) 666-1917.-

.l LEGI,SLA'i'IVE INTENT SERVICE
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-—-FHénorable—Affréd“Hf“SOngf=‘p;“I8°= #19381 "

~"We think that if a manufacturer&sdistributor
Cor retailseller willfdlly vidlates any of *the various.
duties imposed upon them under: the-act,“the treble

..,d&magesfﬁﬁavﬁ§ipg?oﬁgSégtiQn@l]E@?ﬁoQl&mbegap@@ﬁe@bke;@&ésﬁwhhx**“?““ﬁ

QUESTION NO-.-TO- -

Is the liability of manufacturers; distribttors, .
and retail sellers under Section 1794 of the Song-Beverlv
. ..Lonsumer -Warranty Act-joint-and 'several?. o

iz O LHLON. NO.s 1.0

In our opinian, any liability:of-manufacturers, -

fmﬁistriﬁuEOrég<and3retai1 sellers under-Section 1794 of
the ‘Song-Beverly €onsumer Warranty Act is several.

ANALYSES NO. 10 - -

The Song-Beverly Consumer Warranty Act, as. . .
indicated above in Analysis -No. 1, imposes.'various. duties..
on manufacturers, distributors; and retail sellers of: -
consumer goods. The duties are .distinct.and-separate

”;:%Sitgftbé”V&IiQQSHParPi¢§iﬁaKngﬁnﬁrﬁiiaéanggaﬁuméﬁ@gb@dsw@>->~~w

transaction. Nowhere in the act is there provision: for
joint undertakings with respect:. to .any of :the:duties . -

imposed.upon.maﬁhfééturersy$distribﬁtors*dr%fét&iIFSéTIEE&?fﬁ7”‘

"Accardingly, we think that any liability of a
manufacturer, distributor or retail seller..under Section ..

17% of: the acti would be.several;: and-hot Joint aud~ -~ =~

several.
Very truly yours,

George H. Murphy .
LegisTlative-Coursed -~ : . .

/ // ff//’ ' / s
By @/ #fh o e S oA s,

John T. Studebaker
Deputy Legislative Counsel

ITS : Fmj

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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Airconditioning and Refrigeration Contractors Associations )
AT

California Council of ST
eSS

WCG‘(DITIU‘HNE AND RF.FR!Y‘UATICH‘Y

2990 SOUTH EILL STREET * LOS ANGELES, CALIFORNIA 90007 « (213) 748-8448

February 18, 1970

T

Senator Alfred H. 5Song
Statz Capitol
Sacramento, California 95814

Dear Al:

It was a —<leasure to be at your party the other night,
and zll of us enjoyed ourselves very much.

Cur industry is most interested in your .Jenate Bill
272 sntitled "Song Consumer iVarranty Protection act." ile be-
lieve there is much in the bill which merits our support; how-
ever, we wish to call to your attention certain problemns under
the >5ill.

It is not clear whether section 1755 (a) which defines
coverage under the Act, includes p»roducts such as aircondition-
ing equipnment to be permnanently attached as an improvenent to
the real estate. I would lean towards an interpretation that it
was only personal oroperty which was covered.

If it includes equipment subject to the Contractors
State License Law, we would be opposed to such a section as
1768 (a) which provides that each manufacturer "shall maintain
in this State sufficient service and repair facilities to carry
out the terms of such warranties." This section raises a great
many »roblens, particularly to those of our installing contractors
who either 1ndenendently maintain service devartments or are

dealers for manufacturers and carry out the terms of the warranties

themselves.

In addition, if improvements to realty are covared,
many repairs which a manufacturer would make would be subiect
to tre Contractors State License Law and normally require
that the manufacturer be licensed as a contractor. Tlould this
law =ermit the manufacturer to engage in repair work without
a contractor's license?

As you know, we maintain the Airconditioning and Refrig-
eration Center, and in cooperation with the industry we have
developed "Airconditioning Standards-Residential,”" a copy of
whicnh is enclosed. We feel that many residential airconditioning

LIS-7

(800) 666-1917

LEGISLATIVE INTENT SERVICE
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Page - 2 -
Senator Alfred H. Song February 18, 1¢70

systems are poorly installed and that the public is put upon.
Gradually, through the avnrtlication of the Standards and through
our organization taking comnplaints against the contractors,

we believe that we are improving the residential anplications.

We wmarticularly wisn to pnoint out in "Airconditioning
Standards-Residential" :he provisions we have relating to
warranties. They are found in Appendix A on blue rage 15 under
"Electrical Apvlication and Installation, and Anpendix A
page 10, the last blue page in the book under "Gas and Gas-
Electric Installation and Application." We enclose, for
your convenience, conies of these two warranties.

We would be happy to consult with you sc that a
program could be developed for warranties and guarantees where
improvements to real propverty are involved.

We would appreciate hearing from you as to whether or
not under the vresent law, it is intended to cover imnrovements
to real pronerty.

(800) 666-1917

4

Yours very truly,

/

(

.

- kY ¢ .
. L.y o :A/_» k': L 14
Executjve Secretary

IR i .
/
/

HBE:1lgs
Enclosure

.l LEGISLATIVE INTENT SERVICE
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APPEMDIX A
Woarranties

Pl contiacia warrs s to the nurchaser 1l tae sys=’em
B adennits copacity o the condittoned spao o durng

Beating and ool operaiions ot the state b b osien tem-
vertares when sunplivd with o quale eleotiie power and
woordance  with osiretions This warrantv

het ated
sl avarhie and ad

Jhall dico nchude assuranee o
~‘_Uu('.‘ NerLice.,

(he dedder shall pedorin o cne s pertorn -
start-vp at the time of fiost o cupancs or
Fhe startup ~hall include conhote
structions and respon-ibifities

R STEETINE

testandd
b ouse.

~eT s e

For a one-voar period aiter sucn sttt ap. the caler chat

provide without charse replacciant parts and

Napecttens ot

'T'.-'l'. A
well as prr-'.t-n[}\e trcinter-an .- Shree month
ntervals,

boear standard
1oas four

tCnstomer will be otfcred an additienal
maintenance contract on paris ano labior, i~ w-
41 preventive maintenance calis per vear. This service
will run concurrentls with the manufacturer’s J-vear war-
ranty on the compressor. The ot for this estended main-
tenance contract ~hatl he in accordance wath presailing
industry rates.

Accidents through no fault of the contractor. misnze oo
abuse of the equipment. will vl these warraut.es.

— 15 -

APPENDIY A
W oarrants, .

Tee matadbno conirartor v T2 0 Lo DUrC: asey
that tne ~ ~tem sas adeguate car oo o bear and
o cond Lie cond to ned spaees a0 e swoed desien
Fonperatthes woep <upplied w0 adequate electrie
cowe e and was coduree and wieen perated aceording
tooins<tiuctions, This woarran' < cwd adso incluade as-
awrieree of readily avoetable and cdequire service,
The dealer or instailing contract v snall perform a
check, pertormancee test and ~tnrt-ip at the time o~
First cecupan v or Leneficid vwse, The start-up <halk
include complete user’s operating instructions, g
The customer =hall ve provided with an unconrlif-‘_g
rional warranty on parts aond tabopr on the entive ins
stallation for one sear from start-up date, and ars
additional four-vear warrants. parts and iabor, o2
the sealed absorption unit. Custemer will be oftfered
an additional four-vear standard maintenance con-
tract on parts and labor, as well 13 four preventive)
maintenance calls per vear. Thiz service will runs
concurvently with the manufactuver's five-vear warl
vanty on the sealed absorption un.:. The cost for thigy
extended maintenance contract saall be in accordy-
ance with prevailing industry rates.

Accidents through no faulg of the contractor, misus
or abuse of the vauioment wi'l v these warranties=

-~ 10—

4/ LEGISLATIVE

,:'
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March 2,197¢

Calif. Council of Airconditioning
and Refrigeration Contracters Assn.
2220 South Hill Street

Los Angeles, California 90007

Attn: Mr. Henry B. Zly

Dear Henry:

Thank you for your lstter regarding my SB 272.

While there may be socme borderline cases, my bill
applies to situations in which a consumer purchases
a product from a retail seller. This would obviously
covar purchases of certain air conditioning equip=
ment, but I believe that it would clearly exclude
situations involving cong§racters. This bill, unlike
our SB 1166 of last year, does not involve relation-
ships between contracters, subcontractors, etc.

Sincerely,

ALFRED H.SONG

AHS/1aj

A

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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California Council of
Airconditioning and Refrigeration Contractors Associations

2220 sOUTH HILL STREET * LOS ANGELES, CALIFORNIA 90007 (213) 748-8448

March 12, 1970

Senator Alfred H. Song
State Capitol
Sacramento, California 95814

Dear Al:

Your answer regarding my letter of February 18,
concerning your Senate Bill 272, indicates that your
intent in the "Song Consumer Warranty Protection Act" is
to protect the consumer who purchases a product from a
retail seller, and is-intended to exclude situations

M~

involving contractors. >

[{]

Without repeating again the detailed considerations 8

made in my letter of February 18, may I suggest an amend- g‘

ment such as this to clarify your intent that contractors o
and subcontractors are not involved in the purposes of

the bill: w

Q

This language could be added to Section 1755-— =

L

(a) on Page 2 Line 14 of the bill as introduced ﬂ

February 2, 1970: E

pa

"Consumer goods" does not include installations

B o e e e e e B e ) N 0 by a }ieensed contractor lﬂw““J‘%¥“

pursuane~+e Chapter 9 (commencing with Section 7000) >

of Division 3 of the Business and Professions Code. )

]

Your incClusion of this suggested amendment will H
specifically clarifyv the intent and scope of the Song ~
Consumer Warranty Protection Act. ;bp
ll‘=
Sincerely, ﬂ?

- // . /-

Executive Secretary
HBE:S:1gs
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March 31, 1970

Mr. Henry B. Ely

Calif. Council of Airconditioning
and Refrigeration Contractors Assn.
2220 South Hill Street

Los Angeles, California 90007

Dear Henry:

Thank you for your suggested amandments to my SB 272.
I believe the best way to handle this would be to
specifically exclude contractors, as defined in the
Business and Professions Code, from the definition of
"retail seller" in section 1755 (e). I will have
amendments drawn up to do this in the near future.

Sincerely,

ALFRED H. SONG

AHS/1aj

A-Le

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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OrFICE OF Tiif ATTORNEY GENERAL

PR N oL Rl SR
Harnnenl oy Jusiiep

STATE 3UILDING. LCs ANGZLES 30012

March 11, 1970 Consumer Fraud Unit

Senator Alfred H. Song
State Capitol
Room 3021

Sacramento, California 95814
Attention: Jim Cathcart
Re: White Sewing Machine Company

Dear Mr. Cathcart:

(800) 666-1917

Enclosed re above-indicated matter for your

information.

Very truly yours

2

THOMAS C. LYNCH
Attorney General

HERSCHEL T. ELKINS
Deputy Attorney General

.l LEGISLATIVE INTENT SERVICE
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... the office does seek informat

.~ such a pattern is established, the Attorney General
.- bring lawsuits on behalf of Californi

S NN
SN 3

A\, - \: A

CBS Razia

A Rivisicacf Co'unbia Brazdca
6121 Sunsz:t 3ozt 204

Los Angzizs, Cailisraia §oz3
(213) 439-1212

sU'-3 System, Inc.

Doear Mra. MNa-izins:

‘Thank you for writing Action Reporter about your problem.

The volume of mail we receive

on the subject of consumer
problems (including new car wa

rranties, automotive accessory

__-and parts warranties and auto repairs) suggests this is a

"major problem. Unfortunately, our research into these sub-

jects suggests that problems such as yours cannot be solved
wWwithout changes in the law.

The California Attorney General's consumer fraud unit has
asked our cooperation in compiling statistical data on these
subjects and for that reason we have taken the liberty of
forwarding your letter to that agency. The Attorney General
does not represent individuals in their legal actions, but

ion from California citizens to
determine if there is a "pattern" in these abuses.

-..propose new laws to your legislators in Sacramento.

>

I'm sorry we cannot be of assistance in your case, but it is

our hope that this mutual cooperation with the california
‘Attorney General will re

‘Sincerely, ] o
KNX ACTION REPORTER

Sylvia Chase, Investigator

€c: Mr. Herschel T. Elkins

217 West 1st Street
Los Angeles, California 90012

‘Mrs. John M. Har}ing

442 South Ashwood

Ventura, california 93003 - .

_ o A9
February 25, 1970 '

sult in increased consumer protection.

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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442 S, Ashwood

Radio Stztion KNX Action Reporter
Los Angeles, California

Dear Sir: ’

Enclosed is a copy of a letter with the attachment thereto that I

wrote to the White Sewing Machine Company, 11750 Berea Rd.,
Clevelard, Ohio, 44111, stating the problem of trying to get the

sewing machine repaired in accordance with the terms of the Warranty.

Also enclosed is a copy of their reply to that letter.

Investigation as to how an Authorized White Sewing Machine Dealer
with access to White Sewing Machine Warranties can issue and
guarantee service falsely will be appreciated. Since the White
Sewing Machine Company states they will bring action only against
the dealers, is this being done? 1Is the Warranty card obselete?
The Warranty was not by the dealer; it was sold as guaranteed by
the White Sewing Machine Company. I feel there is possibly false
advertising in connection with the sales of these machines.

e

Could you help in any way. It will be appreciated,

Sincerely yours,

Wi A,

M. Harkins
442 S¢KAshwood
Ventura, California 93003

CC Chamber of Commerce Ventura

Chamber of Commerce Oxnard

District Attorney, Ventura

Ventura, California 930032
19 February 19790

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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.P. 8. The White Daala

442 3, Ashso2
~Ventura, czlif, 93003
-3 February 1970

White Sewing Machine Corporation
Cleveland, Ohio :

Dear sir:

Attached is a copy of the Warranty and the
for a White Sewing Machine purchased at the White Dealer in Ventura,
Califoinia in December 1968, At the time of Purchase, it was stated
that the machine was for a gift for my daughter~in—law'residing in
San Louis Obispo, California, 7T yas assured that service on the

machine was no Problem because it could be taken into any White
Dealer and the Warranty would pe honored, ’

When the reverse sew button was Pushed, it stuck
and something within the head of the machins dr
heard). My daughter=-in-lay took
Louis Obispo and was told to t

No service of any kind was ava

in the dzim position
opped (it could beo

the machine into the Whit> in san
ake it to vwherever sha had tought ie,
ilable to.her,

This machine is no good in this condition and 1 feel
for it should be refunded ag your v
the sexvice ig not available, Yo
will be appreciated,

the money paid
arranty is apparently ns good and
ur immediate attention to this matter

Sincerely,

Mrs, John M, Harkins
442 g, Ashwood
Ventura, calir, 93003

r foruwerly located on Main St, in Vent:re,
is no longer in business;

Certificate a-1 Registration

Califcrmia

(800) 666-1917

.l LEGISLATIVE INTENT'SERVICE
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WHITE SEwne MACHINE

g
CORPORATION
QLEVELAND, Ci3 -

* WHITE SEWING MACHINE PRODUCTS, LTD. g iy
PART MO, 70i1g - TOIINTO, canasa

PINTZO v 5. )
000999090002990099991 00000809950309009500080¢ L0900

‘hite Sewing Machine (serial
s Materiuls and workm.mahip.
(cxccph'ng necdles, puileys, belts, attachments
within theaty (20) years fron, date of purcha,e,
Part, peoviding only that'the machine is used under normal
atlaged by tinkeriuz, fice, water or aceild:ag,
ELEC]'RICAL EQUIPMENT 13 warranted ja accord-
ance with the standy, ] Practicey covering household elec.
i i.e., the exchan;e of any
&lamp bulb,) for 2 period
izinal purchase.
-THIS WARRANTY i, valid only if sigred by an autkor.
i i Maching “Uealer after the gecial
-number of the machine und Juge of purchase bave been
-entered in the SPaces provided,
This SATTANLY v in licw of any athee ®rTuntica, expreys oc implied, Jad
the oblisating undee thi, warry

ey shall notinelude angy liability for diccee,
indiecct oe Consiuentiyl dainages,

. LEGISLATIVE INTENT SERVICE
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¥rs. Jonn M, Harkins o T
Bh2 Soutn Astwood S T
Vertura, Califoraia g3GC03 — e

for the best in home sewing

Dezr Mrs. Harkins:

I believe you may na
your warraanty card,
The warraat
years.

You must understand
not tave Jur
on a wholesale Dbas
of this type ©
dealer wto uses

We are very SOrry, but we cannot nonor
ire. - - ’
N - i} - —
Taank yoa for writing. -
- . :
//‘ :
h - VoM,
] Sales

v form used in your case

isdiction
is to ind
ccurs,
this_deception

ve a problemn.

does not correspound
r.as

th
over independ
ependent dea
we immediately bri
o sell

Sincerely yours,

at the White Sewing Maciiine
ent dealers.

The model, as 1dent{fiéd on

to any oOf our models,
been obsolete for several

Company does
We sell strictly
Wnen a situatlon
on against the
d mercrandise.

lers.
ng acti
off-bran

the wartanty on your mach-

The—

NI AN ANE
(({

Arendasnh
- Service

IT°S SO EASY TQ SEwW ON A WHITE

(800) 666-1917
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Trovtas 2 LyNCH STATE OF CALIFORNIA CHarrss A, C E7 =N

ATTCA I~ IivERAL CHIEF ZZ2UTY ATTO=N 2y Z_oWZTAL
T. A WestrnL, J=R.
CHIEF ASZ 3TANT ATTIO 7T Y SINMERAL
CIVISICN 0% Cuy - LAY

ArLo E. SiTH

CHIEF AS3'STANT ATTSTNEY SZHERAL
DIVISION CF CRIY . NAL LW
MiLes J. Ru=.n
OFFICE OF THE ATTORNEY GENERAL SENIOR A3315TANT ATTS Twi+ 32oLRAL
Appavtuent of Justice
STATE BUILDING., LCS ANGELES 90012
May 12, 1970 Consumer Fraud Unit

Senator Alfred H. Song
State Capitol
Room 3021
Sacramento, California 95814
Re: Complaint of Noel D. Stairs - Odometer Reading

Dear Senator Song:

The attached re above-indicated matter forwarded

(800) 666-1917

to your office.
Very truly yours,

THOMAS C. LYNCH
Attorney General

HERSCHEL T. ELKINS
Deputy Attorney General

.l LEGISLATIVE INTENT SERVICE
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Officz of. tho Attorney General
107 Scz.Eroadway

Los Anzsles

Califerria,

Dear Sirs,

1632 257th.Street
Earbor City
Califor=2z.,%0710.

3rd.May.1970

Re: 1966 Dodge Monaco - lLicence # TGT116

Vehicle I.D.# DP23G63202577

I enclose a cooy of a letter to Chrysler Motors, Dodge Division, which I
trust is self-explanatory. In September 1989 I purchased the vehicle from
Vern Folres Inc. ftlantic Averue, long Beach, with 44,111 miles recorded on

T

the ofomster and this was verified on the sales contract.

The previous registered owner Mr.Jack A.Reed, 4524 W.133rd.Strect, Hawthorne,

has given me to understand that he traded the vehicle to Mel Burns (Ford Dealer)
2055 long Beach Blvd, Long Beach, approxinmately one year ago with sore 6C,0C0

miles recorded on the odonater,

I trust you will look into this matter.

T L, Il

Koel T.Stairs,

Enc.

7

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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1€ "L 257th,Strest
Ha. _or Gity.
Califorria,c0710
Crrysler lotors Corporation A,
Dodze Division 3rd.}ey.1970

- 1600 E.Orangcthorve Ave
Flierton, .
California.02631.

Attention: John T.Level - Customer Relations lanager.
' . Re: 1966 Dodge Monaco.

Dear lr.level,

Furtiher to my letter of March 28th. and your reply dated 2nd.April, I was contacted by
your Service Representative Mr,R.Saylors and I met him at Tom Roady Dodgeijt Gardena as
requested. We discussed the matter at length, but I fecl to no avail.,

Yo doubt Mr.Saylors has iniormed you by now that I have traced and contacted the previous
registered owner of the vehicle in question, and have been given to understand that the
vehicle had covered approximately 60,000 niles when it was traded in to a dealer - not
Vern Holmes - approximately 1 year ago! The vehicle was sold to me approximately 6 nonths
ago with 44,111 registered on the odometer and the Factorv Warranity was transferred to mmi

I visited Mr.Holmes and inforred hinm of the previous owners statement concerning the milea:
and requcsted that he accept return of the ychicle and refund my money in full. At the@saxn:
time I asked him how he managed to get thz gactory Warranty transferred, and he informéd
me that before selling a vehicle as being protected by Factory Warranty, he checls wit@
tho factory who have service rscords on all vehicles mamufactured ard sold by tiem. WM@h I
discussed the matter wlth Mr.Saylors, he confirmed this procecdure. Therefore I subuiil
that - although this does not vindicaie Vern Holmes in any way - through the nezligenco
ard incompetence of Dodge Division Chrysler Motors, I now find myself the owner of an w
ursatisfactory motor car. I would not have considered purchasing this vzshicle hLzad I kégwn

that it had covered in excess of &0,000 miles. ) o

n
Iike the majority of people I am sick and tired of unethical tusiness methods, &-d theE
incompstence of mary psople enzaged in business, also the completec apathy and irdiffensince
shown when one complains mwk about poor marchandise and/or lack of Ssrvice. Since my E
last letter to you I have had to sperd on this vehicle, another $81.45 bringing the tofel
spend - excluding gas - since Septenber of last year to 3753.40. I Lave also hal work E
carried out under "Factory VWarranty!" to the apuroximate valuc of $400.00 - all iris on<
top of a purchess price of $1595.00. %

m

I have no intention of letting the matter rest hore, I will do gy utmost to ottzin redrlese”
If I fail, well at least my efforts may save some other unsuspecting person fron zakige,
sinilar mistakes. T would take this opportunity to mention that I purchased my ;reviouﬁ‘
two Dodzes - one of which I still kave - from Glen E.Taiomas Inc, of Lonz Beach, whon ‘::-
"fourd to be reputatle dealers, I should otviously have gons back to thems Alsc I ha #7
fourd Tom Roady Dodge Inc a reputable coi:zany; in fact their Service Marager,lel Dekay,

has shown more interest in the vehicle ard has shown ma personally rore considsrztion than
eryone else with whom I have come in contact rsgarding this unfortunate state oI afrairs.

4

Trusting to hear from you at your sarliest convseniancg.

Sincerely,

2
74

7o

4 ‘ < )

loel D,Stzirs. 2

; ; / - . » ™
/s~ /- ,/"/ : //Q/'Z/;u S " \(Jff

RNV L B e 3 A .
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June 11,1370

Mr. Floyc R. Burton
521 W. Fz2rnfld Driv=
Monterey 2ark, California 91754

Dear Mr. 3urton:

Thank you for your letter regarding my warranty
bills.

Since I introduced my bills, a lot of people have
written to me of experiences like yours. There
is a real need for good legislation in this field,
and I am hopeful that my bills will be passed by
the Senats.

Sincerely,

ALFRED H. SONG

AHS/1aj

A

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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Floyd R. Burton
521 w. Fernfld Drive

Monterey Park, Calif. 91754
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Floyd R. ,}rton
: 721-6095

e

KEELER ADVERTISING SPECIALTIES calfitsins

Phone 530-0523

1813 South Manchester

Anoheim, California
92405

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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THE A. F. HOLDEN COMPANY

POT FURNACES
2195 SOUTH MILFORD ROAD MILFORD, MICHIGAN

Mailing Address: P. O. BOX 367

‘!'AXIU"ICAL
'IOOU‘YI

August 3, 1970

=2

Senator Alfred H. Song
U. S. Senate
Sacramento, California

Subject: Warranty Bill for Gas Systems
Dear Senator Song:

In looking through the report we received through GAMA (Gas Appliance
Manufacturers Association), we have to assume that this bill is based on
household commodities rather than industrial furnaces. Basically, our

work as a company does not come under GAMA or Underwriters' Laboratories
because all equipment is for heavy industrial duty applications.

(800) 666-1917

Drawing SP-90-4 was originally laid out for Factory Insurance Association
(FIA) and then subsequently for Factory Mutual Company (FM). These are
two principal sources of inspection of new industrial furnaces, who set up
the fundamentals, standards or conditions separate and distinct from
industry.

1. Originally, all large manufacturers we dealt with used the JIC
standards.

' .l LEGISLATIVE INTENT SERVICE

2. Later, they added additional data to the JIC standards such as Y
the additions to the control sequence panel to prevent access ‘:::
to any sequence panel or any control panel without the services of sy
an electrician or qualified individual -- and in some cases, inter-

locks between two doors.

Drawing SP-90-4 indicates strictly the sequence of operations, including the
necessary purge time, depending on the Btu input for gas fuel systems,
which may equal from 750,000 through 30, 000,000 Btu. Therefore, the
number of constant pilots using a pressurized gas-air system controls the
fact that all these relays must be positive, whether 1 through 12, prior to
the opening of a safety shut-off valve -- which cannot be opened unless all
relays are functional.

A-20
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TaeE A.F. HoLpEN COMPANY

Senator Song -2 - August 3, 1970

The seg:ence or control panel, accordingly, references the activation of
air, the conclusion of the purge cycle, and the activation of the ignition
system, which may have 1 through 12 lights on the sequence panel. Unless

all the lights are indicative of the relay operation, the safety shut-off valve
cannot bz opened.

The pressure switch relates to failure of either high gas - low gas or air,
which of:en is interlocked with the relay and the safety shut-off valve. All
of our irdustrial applications, for firms on either the New York Stock
Exchangs or American Stock Exchange, have indicated specifications which
are required for any bid and also for production operations.

Large irdustry as such have clauses in their contracts containing a with-

holding portion variable from 10 to 15% until the equipment is fully operational.

All electrical and piping drawings are stamped with either FM or FIA

approval with reservations based on final inspection at the site of the opera-
tional eciipment.

It does rot seem to me, having been in this field since 1925, that there should
be any penalties covering the four items listed in the GAMA letter of July 28,
particulzarly where this equipment is used by qualified engineering personnel
at the plznt site, for which operational instructions are completed and for

which al: safety provisions have been provided to the customer's specifications.

Typical crawings for the stated needs of industrial plant requirements are
listed ar< enclosed.

Very truly yours,

THE A. F. HOLDEN COMPANY

A. F. Holden - Treasurer
AFH:Im

Enclosurss: SP-90-4 - SP-90-2, SP-90-5
SPSW-1, SPLW-2 (2 sheets)
T-14-1, T-15-1
SP-LNP-200, SP-1550, SP-1551, SP-5017
SPW-AG-3000, -1, SPW-CAT-3100, SPW-DAT-3201
SPW-LW-3400, SPW-LWB-3450, SPW-LWC-3460, SPW-R2-3500
SPW-TT-3600, SPW-401-3800, SPW-401-3801 & -2 & -3
SPW-501G-3900

(800) 666-1917

:::l LEGISLATIVE INTENT SERVICE
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August 6, 1970

Mr. A. F. Holden

The A. F. Holden Company
P. 0. Box 367

Milford, Michigan

Dear Mr. Holden:

Thank you for your letter regarding my warranty
bills.

My bills apply only to consumer goods sold through
retail outlets to consumers. Thus, I am certain
that none of your products would be affected.

Sincerely,

ALFRED H. SONG

AHS/1aj

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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(213) 620-5540 COMMISSION
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2137 S0. GARF .D AVENUE
MONTLREY PARK 91754 d ™ i Y T
(213) 724-5025 ALFRED H. SONG
. STATE SENATOR
TWENTY-EIGHTH SENATORIAL DISTRICT

October 1, 1970

Dear Mrs. Hernandez:

The enclosed newsletter is devoted to a bill that I suc-
ceeded in steering through the California Legislature
this yvear. I believe that it is an important bill. TIf
it becomes a law, it will help all of us to receive fair
value for our money when we go shopping.

(800) 666-1917

Suppose you buy an appvliance or some other product that
doesn't work properly, but which comes with a written
warranty promising free repairs. My bill requires the
manuracturer to &esignate places in California where you
can optain those repairs and directs that the repair work
be completed within 30 days. Further details of this
bill, which will make California the first state in the
nation to protect its citizens against deceptive warran-
ties, are described in the newsletter.

2.
It takegkgkill and quite a bit of work to pass a bill,
particularly one like this which breaks new ground. I
was able to push it through because I have served in the
Senatz and Assembly long enough to know how the Legisla-
ture operates. There, as in every profession, experience
produces the skill necessary to get the job done.

.l LEGISLATIVE INTENT SERVICE
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My best wishes to you and yours.

Sincerely,

ALFRED H. SONG

AHS /ny

A-95
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SENATOR ALFRED H. SONG — 28th SENATORIAL DISTRICT

ST
al 5o 39

A REPORT TO THE PEOPLE

SONG WARRANTY BILL PASSES LEGISLATURE

This is the story of a bill that was approved
by a majority of the members of the Senate
Business and  Professions Committee, the
California Senate, the Assembly Committee on
Commerce and Public Utilities, and the
California Assembly. Eighty-nine legislators are
recorded as voting for the bill and only six
against. That is a pretty hefty majority, and it
is the result of a great deal of study, effort,
skill, luck, and compromise.

My bill, SB 272, began with the background
investigation done in preparation for the special
hearing on warranties held by my Committee
last fall. This research and the hearing convinced
me that too many Californians were losing
hard-earned money because of phoney
warranties, and that we needed a tough law to
end this abuse.

After the hearing, | began to write the first
draft of SB 272. | started from scratch because
no other government, federal or state, had
adopted a law in this field. In fact, by passing
SB 272, the California Legislature blazed a path
that other states are sure to follow in years to
come.

| presented my bill to the Legislature early
in February. It was the 272nd bill introduced in
the Senate this year, and thus it was designated
Senezte Bill (SB) 272. The bill was assigned to
the Business and Professions Committee for its
first nhearing.

Two days before the hearing, the roof fell
in. The opponents of the bill suddenly
appeared. There were representatives of the
California Manufacturers Association, the
Retailers Association, Sears, Montgomery Ward,
J. C. Penneys, and Kaiser Industries. General
Motors even sent a lawyer from Detroit. At that
first meeting they spent their time shouting that
| was trying to put them all out of business.

We had other meetings, however, as |
moved the bill through the Senate and to the
Assembly. Once they realized that | was
determined to pass SB 272, they sat down
quietly with me and we went over the bill
section by section, word by word. They
admitted the need to end warranty abuses, andeg

n
| accepted a series of amendments that, Wlthout‘l‘.

weakening the bill, brought it more in line with
current business practices.

Meanwhile, | conducted an intensive
educational campaign among the members of
the Assembly, explaining my bill and reminding
them of the times that | had voted for bills of
theirs. As a result of this, and of the
amendments, SB 272 was approved by the
Assembly on a vote of 65—1, and was sent to
the Governor for his signature.

The following are questions that | have
frequently been asked about warrantes and SB

272.
A-DL\ Jcontinue !

Hopage 4/

(800) 666-1917

LEGISLATIVE INTENT SERVICE
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1. What is a warranty?

Answer: A warranty (or guaranty) is a pledge
by the manufacturer that the products he makes
are of good quality. It is usually in the form of
a written statement, attached to the product in
the form of a tag or booklet, in which the
manufacturer promises to make repairs if the
product is defective.

2. Why does a
warranty?
Answer: To sell his products. Warranties are an
advertising gimmick, a sales aid. If, for example,
you go shopping for a washing machine, and
one brand comes with a warranty while another
does not, you will probably choose the brand
with the warranty because the warranty appears

to insure the quality of that machine.

manufacturer give a

3. Are there warranty abuses?

Answer: Indeed there are! Mrs. Virginia Knauer,
President Nixon’s Special Assistant for Consumer
Affairs, reports that warranty problems are the
leading cause of the complaints reaching her
office. During its interim hearing last fall, the
Senate Business and Professions Committee
cataloged the following consumer abuses:

(a) The warranty fails to state any
method of obtaining repairs for the defective
product.

(b) Neither manufacturer nor retailer
accepts responsibility for the warranty.

{(c) The warranty is good only if the
purchaser (you or 1) ships the defective product
at his own expense to Cincinnati, Ohio.

(d) The warranty is written in confusing
or misleading language.

(e) Warranty repair work takes months
to complete.

(f)  The local retailer/repairer refuses to
do any warranty work because he is not fully
reimbursed by the manufacturer.

The common cause of these abuses is the
desire of a few manufacturers to receive the
advertising benefit of a warranty without having
to pay for it.

4, How does SB 272 solve these warranty
problems?
Answer: First, the bill requires the manufacturer
to choose authorized service facilities in
California to handle his warranty work. These
may consist of certain of the retailers presantly
carrying his goods, independent repair dealers
with whom he makes an agreement, or special
facilities which he sets up. Many manufacturers

(Sony, RCA, Sunbeam,
presently use this system.

Panasonic, etc.-

5. What if the manufacturer fails to
designzte these service facilities?

Answer: Then the bill requires him to reimburss

his retailers for their full expenses in servicing

his warranties.

6. How does this benefit the consumer?

Answer: Under SB 272, the consumer has only
to return his defective product to the nearest
service facility or retailer in order to receive the
service promised by the warranty. No more
prepaid shipments to Bayonne, New Jersey: no
more struggles to make the manufacturer or
retailer do warranty work,

7. How else does the bill benefit the
consumer?
Answer: It requires warranty repairs to be
complcted within 30 days, unless the consumer
agrees to a lorger period.
It requires that warranties be written in
“readilv understood language.”’

It also permits any consumer or retailer
injurec by a wilfull breach of this chapter to

(800) 666-1917

) w
sue for triple damages. &)
=
8. “Yhen coes this go into effect? %
Answe . The bill applies to the products you ﬁ
buy or or after March 1, 1971. &
o =
9, Joesn’t this bill place an extra burden Z
>n the retailer? '-'>J
Answe . Yes, but it also gives him the right to =
recove: 1is fuli expenses from the manufacturer 3
for m:sing warranty repairs—a right which he %
does n.:: presently enjoy. u
10. —oes this bill place an additional burden >
21 the manufacturer? ::“
Answe: It certainly does, but only if he ‘:::
chooses to increase his sales by issuing a g
warrar:. with his products. If he desires the

benefit ne must under this bill accept the
related “:sponsibility.

Wh:" we co shopping, we are entitled to
fair de: ~g. We should receive a dollar’s worth
of goo:s for =zvery dollar we spend. My bill,
and .3t corsumer legislation, attempts to

insure . - treztment and, as Ralph Nader says,
“to privie e free-enterprise economy by
making 3 mar-zt work better.”

A-25
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AMENDED IN ASSEMBLY AUGUST 14, 1970
AMENDED IN ASSEMBLY JULY 30, 1970
AMENDED IN ASSEMBLY JULY 16, 1970

AMENDED IN SENATE MAY 25, 1970
AMENDED IN SENATE APRIL 6, 1970
AMENDED IN SENATE MARCH 17, 1970

SENATE BILL No. 272

Introduced by Senator Song
( Goanthors s—mblyman Karabian (Coauthors: Assemblymen
Karabian and Beverly) )

February 2, 1970

REFTRRED TO COMMITTEE ON JUDICIARY

An act to cld Title 3 {eonvmenetng with Scetion #5605 1.7
(COMMENCING WITH SECTION 1790) to Part £ of Di-
viston 3 o7 the Civil Code, relating to consumer goods trans-
actions.

The people sf the State of California do enact as follows:

1 Section 1. Title 33 {eommeneing with Seetion 175605 1.7
2 (commenciry with Section 1790) is added to Part 4 of Division
3 3 of the Civii Code, to read:

LEGISLATIVE COUNSEL'S DIGEST

SB 272, as amend:1, Song (Jud.). Consumer goods transactions.

Adds Title 3 1.7 commencing with Sec. 3759 1790 ), Pt. 4, Div. 3,
Civ.C.

Enacts ‘‘Song -Be::rly Consumer ‘Warranty Proteetion Act.”’ Estab-
lishes obligations oi manufacturers, distributors, and sellers of con-
sumer goods, and rizhts of buyers thereof, with respect to particular
transactions.

Makes act applicatle esds to consumer goods sold on or after Mareh
1, 1971 and makes :secified provisions of act applicable only to con-
sumer goods manufc:iured on or after March 1, 1971 .

Changes certain provisions of act contingent upon enactment of AB
292,
Vote—Majority ; Appropriation—No; Fiscal Committee—No.

Page I (of 8) of the final working copy of SB 272. This draft of the
bill was approved by the L.zislature and sent to the Governor for his signature,

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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e 3 ALFRED H. SONG
STATe STHATCS

TWENTYLE 3-TH STTLATISE AL 23T

November 19, 1970

Mr. Tarry Atchison
1031 Toma Verde
fonterey Park, California 91754

Dear “ir. Atchison:

Senator Song nas asked me to reply to your le:tter regarding SB 272.
I note from the section numbers that you cite that you do not have
the final version of the bill, and so I ax enclosing one,

In general, the purpose of 55 272 is to make manufacruracs live

uo to the terms of their own warraaties. Thus, under this bill,

no warrantor is required to provide more services than he lim-
self promises to provide (save, of course, thzt he caannot use his
express warranty to disclaim the implied warranth on this product).

To go to your specific questions, section 1733.2 (b)Y deals with
the question of time. It provides that the warrantor is no-
responsible until the defective product has teen delivered to him
or his representative. It further provides that he must bear the

cost of the return and all other costs that he promised to bear in
his written warranty.

If a manufacturer warrants various parts of his products for vari-
ous periods of his time, he is responsible for what he has promised
to do, save that his promises must not be less than the implied
warranty normally attaching to goods. '

With respect to section 1793.2 (c) the discovery of a defect or

any other event that occurs after the Expiration of the warranty
is, by definition, not covered by the warranty and thus not en-

forceable under the terms of this act,

N21D

Caliturnia SR Sarite IR

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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1y, Tarry Atchison -2~ ~ November 19, 1970

A,

- : . ‘3. “ 4. \T,, \"'- !.,»!, N PP - Tl . -
e Qahuum«.a e ;‘;"L‘me T e

' The term "sufficient service and repair facilities” in section -:.. - -

.-1793.2 (a) is deliberately vague because of the great variety.of- ..:
-~circumstances that this biltlowill, coverz Fnforcement of the act
will be by a civil suit. Thus, .the judge will have to decide
whether, considering the .nature of the product, the extent of the
distribution, the number of the retailers handling it, etc., the
repair facilities provided were in fact sufficient.

I will be happy to attemot to answer any further guestions you may
have.

Sincerely,

RICHARD THOMSON
Administrative Assistant

RT/ny

Tnclosure

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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laren 19, 1971

r., Lary Atclhison
1031 ifoma Verde
.onterey Par:, Cr 91754

Qenr Mr. Atcoison:

Thank vou Zor vour letter regecrding my 32 272,

-

I asked l'r. Sean kCarthiy, Counszel to my Senate Judiciary Commit-
tee, to analyze the Tenith Warranty you énclosed. a2 rzoortsd the

folloring:

(1) The fact
by Zenith sexzvecs
their product th
warranty of lrasaer
warranty of To the O"t;;' Aot -
varranty would llﬂl; its linbility oo the inw
it is ineffective.

e thom lizdk

hnt erpress warz
wake
\nstLLuLgG a

i

Txanole: IS daféntive parits or tubos recult ia oz
breach of tlie irmplied warranty of werchantability and
such defective parts or tubes are not discovor:d until
the fourth moatnh following purchazse, t-= cxprtss warrsaty
limiting liability to a 90-day period would b= vithoot

legal eZf€ct. Cost of lazbor necessary to efiect cocfor-
mity with implied warranty requiremonts wvould also be st
Zenith's e:ivense.

(?) To the extent cabinets etc., of Zenith manufos-
ture are defective and the dafect constitutés a dbreach
of the irmplied warranty of merchantalility, tle fact that
Zenith has limited its 1liability via the express warranty
to parts, tubes etc., wouald be of no iegal effect.

(3) The first paragraph of the Zcnith warranty directs

the purchaser to return defective goods to the authorized
dealer from whom the purchase was made. To th2 extent

A-20

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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. Lar, Atchison -2-

ty

such authorized dealer is not Zenith's designated service
and repair facility such direction on the part of Zenith
is without legal effect, and is in fact misleading.

(4) The £hird paragranh would hnve zbsolutely no
legal effect unless the reason for delay in returning con-
forming goods was withingthe meaning of Section 1793.2
(b), this notwithstanding the disclaimer in the second
paragraph to the extent it denies responsibility for
transportation costs in returning conforning gsods,

(5) The attempt to disclaim thaz implied werranty of
merchantability and the implied warranty of fitness in
ue "conditicns and sxclusions™ Saction is in vbolation
o0l thsz Song Act. Thz fact that Zenith h>3 chozen to make
an erpress warranty zerves to deny them the abhility to
dizcdainm implied warranties.

usc that this will answer your questicns on the subesct.

erely,

ALT2EDL H. SONG

AL

(43

./ny

March 1%, 15871

A\

(800) 666-1917
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LARY W. ATCHISON
ALICE L. ATCHISON

1031 LOMA VERDE
MONTEREY PARK, CALIF.

March 8, 1971

California State Senate

Mr. Alfred H. Song

State BSenator

Twenty-Eighth Senatorial District
State Capitol

Sacramento, California O5814

Dear !Mr. Song:

Last November I wrote you in regards to Senate BIll

No. 272. Mr. Richard Thompson answered my letter.

In the second paragraph he said, "Thus, under this
bill, no warrantor is required to provide more ssrvices
than he himself promises to provide", then he go:zs on
to say he cannot disclaim the implied warranty.

Enclosed is a warranty where the manufacturer warrants
only parts and excludes labor and transportation =xpense.
I then assume the only obligation of the manufacTirer is
to make replacement parts available.
I would appreciate your comments.
Very truly yours,

1. o '«'{ /.‘/ N
oz [/cﬁg;%d

v

Lary Atchison

LA/1F

enclosure

(800) 666-1917
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™

Zenith Radio Corporation warrants the parts and tubes in any
Zenith radio receiver, phonographic reproducer or combination thereof
to be free from defects in workmanship and material arising from
normal usage. It's obligation under this warranty is limited to replacing
any such parts or tubes of the receiver, reproducer or combination
which, after regular installation and under normal usage and service,
shall be returned within ninety (90) days from the date of original
purchase of the set to the authorized dealer from whom the purchase
was made and which shall be found to have been thus defective in
accordance with the policies established by Zenith Radio Corporation.

The obligation of Zenith Radio Corporation is limited to making
replacement parts available to the purchaser, and does not include
either the making or furnishing of any labor in connection with the

installation of such replacement parts nor does it include responsibility;{i

for any transportation expense,

Zenith Radio Corporation assumes no liability and shall not be
liable in any respect for failure to perform or delay in performing its
obligations with respect to the above warranty if such failure or delay

results, directly or indirectly, from any preference, priority, or alloca-1\,
tion order issued by the Government, or because of any other act of .

the Government, or by war, conditions of war, inadequate_transporta-
~tion facilities, conditions of weather, acts of God, “strikes, lockouts,

; Governmental controls, or Zenith’s reasonable requirements for man-
i ufacturing purposes, or any cause beyond its control or occuring with-

rout its fault, whether the same kind or not,.

parts or tubes thereof. ’ I
The warranty herein extends only to the original consumer poed S

chaser and is not assignable or transferable and shall not apply to any
radio receiver, phonographic reproducer, combination or parts or tubes
thereof which have been repaired or replaced by anyone else other
than an authorized Zenith dealer, service contractor or distributor, or
which have been subject to alteration, misuse, negligence or accident,
or to the parts or tubes of any receiver which have had the serial
number or name altered, defaced or removed.

\

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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" ALFReD H. SI4G NICHOLAS

C. PETRIS

Chnirman Vice Chairmen
ANTHONY C SIILENSON DCNALD L. GRUNSKY
CLARK L. BF -ZLEY Q: . [ ~f A ql' . I‘ N JOHN \W. HCLWDAHL
GCROON CC.I3NE Jgurarunta APBIS cIflIl'L RCBERT J. LAGOMARS!NO
GECRGE DE. - 1EJIAN S GEORGE R. MOSCONE
ARLIN GREZZ2i0 ROBERT S. STEVENS

GEORGE N. ZENOVICH
& ir @ 1iter 3J Niri
SeHaLey Lonuigey o Jue rary
ROOM 2191, STATE CAPITOL
SACRAMENTO. CALIFORNIA 95814
TELEPHONE: 445-5957
BION M. GREGORY, CHIEF COUNSEL
SEAN E. MCCARTHY. COUNSEL
March 12, 1971
Mr. Ri TSOTI

(1) The fact that express warranties have been
made by Zenith serves to make them liable for any defect
in their product that constitutes a breach of the implied
warranty of merchantability and, if present, the implied
warranty of fitness. To the extent that Zenith's express
warranty would limit its liability on the implied warranty
it is ineffective.

Example; TIf defective parts or tubes result
in a breach of the implied warranty of merchantability
and such defective parts or tubes azre not discovered
until the fourth month following purchase, the express
warranty limiting liability to a 90-day period would be
without legal effect. Cost of labor necessary to effect
conformity with implied warranty requirements would also
be at Zenith's expense.

(2) To the extent cabinets etc., of Zenith manuf-
acture are defective and the defect constitutes a breach
of the implied warranty of merchantability, the fact that
Zenith has limited its liability via the express warranty
to parts, tubes etc., would be of no legal effect.

(3) The first paragraph of the Zenith warranty
directs the purchaser to return defective goods to the
authorized dealer from whom the purchase was made. To
the extent such authorized dealer is not Zenith's desig-
nated service and repair facility such direction on the
part of Zenith is without legal effect, and is in fact
misleading.

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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Mr. Richard Thomson
March 12, 1971
Page two

(4) The third paragraph would have absolutely no
legal effect unless the reason for delay in returning
conforming goods was within the meaning of Section 1793.2
(b), this notwithstanding the disclaimer in the second
paragraph to the extent it denies responsibility for
transportation costs in returning conforming goods.

= L)

v —iEderres—tesporstbiliby for transpartationde . |

S S ipty—tT x.ci_uruiug L.Ulu’:u.l.xn..:ug gng}.. "W;& —_—
effoTT,

@) The attempt to disclaim the implied warranty
of merchantability and the implied warranty of fitness in
the "conditions and exclusions" Section is in violation
of the Song Act. The fact that Zenith has chosen to make
an express warranty serves to deny them the ability to
disclaim implied warranties.

25

(800) 666-1917
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Califuruin State Senate

1 =

ALFRED H. SOMNG
STATE SEZ(ATCOR

TOEINTY.E 3hTr SINATCRAL 2.577 o7

Decembar 4, 1970

Mr. Fred A, McCanlies

Southern California Gas Company
720 West Eighth Street

Los Angeles, California

Dear Mr. McCanligs:

At S=2nator Song's reaqusst I am subx 1tu1ng your questions
to our Leglslatlve Counsel for his ovinion. In the mean-
time, as these owinions take some time to prapare, you
may be intarastad in our opinion cf the intant of SB 272
with resp2ct to the subjects you raise.

(800) 666-1917

in gonaral internratation of th2 2ill is considerably
easier if one remembers (1) that it is based upon the
Commercial Codz which has been in effact in California
for the last eight y2ars, and (2) that the purpose of
this bill is not to impose new duties on ﬂanufacturnrs,
but rather to insure that the manvfacturar lives up to
the promises that hz himself makas in his own warranties.
If the Southarn California Gas Com-any 1s,u=s no warran-
ties on the products it sells to “h2 ultimate consunar,
and if no implied warranties attacih undar the provisions
of the Commercial Cod=2, it is noi covered bv this bill.

.l LEGISLATIVE INTENT SERVICE

Now for your specific guestions: =

1. Clearly, no public utillty iz covarad by SB 272 unless s
it warrants consumer goocds, as dafinad in Saction 1791(a),
to thz ultimate consumer. The electricity and gas supp-
lied by utilities equally clearly falls ouP91de the de~
finition of consuner goods.

2. The "buyer" contemplated by this Act is the ultimate
individual consumer. Commercial relationships between
such business entities as contractors, developers, etc.,

A-Dlo
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Mr. Pred A. McCanlioes -2 Decexbar 4, 1970

are presently regulatad by the Commarcial Code and SB 272 makes

no change in thase relationships.

3. The bill makas any warrantor liable for his own warranty
(Section 1795). Any relationship batwsen the warrantor and a
third party, such as a2 public utility, is beyond the scopa of
this Act. The exception, of coursa, is that no agreement bet-
waen a warrantor ond a third party for servicing his warranty
can contravene the provisions of this Act. A utility becomes
liabla undzr expras: warranty provisions if it issves an ex-
press warranty. It beccmes liable under the implield warranty
of fitnass provisions if it is presantly liable undor identi-
cal »rovisions in th> Cocmmarcial Code.

4. 33 272 -ould not 2ltar any rzlationship that a public
utility may have with the manufacturer of appliances or with
the appliance installzrs unless the utility takes it upon it-
self to issu2 a warranty on tha2 cquality of either the product
or th2 installaticn wor's.

5. It is our opinion that th2 bill applies both to parsonal
prosarty and to aphlionces which are installed in a residence
such as hot watar hoatars, atc. Section 1793.3 is intended
to datarmina the point at which tha lizbility of the warrantor
begins. It is not intended tc restrict the bill ornly to those

products which moy be 22sily transrortad,

6. Sacticn 1794 parmiis the consumer to bring an action ag-
ainst the warrantor and any other party who wilfully violates
the provisions of this Act., The amount ha may receive would
be basad on his actual loss rasulting from the failure of tha
warrantor and hic agznis to fulfill the promises made in the
warranty.

I trust this will bz halpful.

Sincerely,

RICHARD C. THOMSON
Legislative Aide

RCT/laj

BC: LEGISLATIVE COUNSEL

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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dr. Fred A, ‘zCanlies

Paciiiz Lighzing Zervice Comwany
southern Californiz ‘2s Zoapany
llce l!o i Stw::"_

—acrzmeato, California

LZter only thzee months we have £iaally receivod &ho
opinion I reviucsted or you recmmling the »oolleabion

0% 35 272 to oblio untlilieioes,

I find nothia) i3 it =hat 2oaleadics v oWy galer o 0w
“ng of the bill, oz h2 answoes thoh I }ncsnjallv AR A
o your quesiimas, hls, hovever, Jd0s. g0 inzo tho e
jozt in considerable depth, and I truzt that it ill 2o
halpful.

2AICHARD THOM.IDi1
2dministratives Agsistuat

RT/ny

A-28

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE

"¢
-=$/
%

122



December 9, 1970

Mr. Gerhard Sagasser
2101 Lindauer Drive
La Habra, California 90632

Dear Mr. Sagasser:

Senator Song has asked me to reply to your letter regarding SB 272.

The intent of this bill is to require the person who issues a
warranty, whether he be thz manufacturer or some other party, to
provide ths service that he himself promises in his own warranty.
Thus, the guestion of whether 3B 272 imposes any new legal
responsibilityes upon the wholesaler, manufacturer, retailer, or
installer, depends on whether any or all of thesa parties hava
issued a warranty upon which the consumer relies.

In general, this bill does not alter the present relationship
between manufacturer and installer. The manufacturer would become
legally responsible for failures due to faulty installation only
if he were foolhardy enough to warrant the installation work.

Sincerely,

RICHARD THOMSON
Administrative Assistant

RT/ny

A-29\

(800) 666-1917
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2101 Lindauer Drive
LLa Habra, California 90632
December 3, 1970

The Honorable Alfred H. Song
2337 So. Garfield Avenue
Monterey Park, California 91754

Dear Senator Song:

Regarding your Senate Bill No. 272, the Song-Beverly Consumer
Warranty Act, we are glad to see that you took the initiative
in bringing into public view the obligations that manufacturers
have when marketing their product in the State of California.

State and federal laws for consumer protection may be quite ne-

cessary; however, it appears that during the last few years our

Mr. and Mrs. Consumer also admit more readily that they usually

get what they pay for . . . . AND ARE THEREFORE WILLING TO SPEXD
MORE FOR A QUALITY PRODUCT. And it is obvious that a manufacturer
should then back up his product to the fullest extent of his ad-
vertising and warranty claims.

(800) 666-1917

After reading and studying your senate bill for some time, I
ask that you, or one of your aides, take the time to answer a
few questions. As an employee of a manufacturer of heating and
cooling equipment, and being somewhat involved in our company's
general warranties, I would like to know the intent of your serateq,
bill in regards to unitary air conditioning equipment (i.e. forced®
air furnaces, remote as well as packaged air conditioning units),
realizing that the courts will eventually test, interpret, and mo
likely change (misinterpret?) some of intends of your bill.

INTENT SERVICE

BLAT

LEGI

Whatever that may turn out to be, we have already experienced a
number of consumer references to your SB 272, stating that "faultdge
merchandise" had caused their heating or cooling unit to malfunctl-:‘:.

or fail . . . . requesting their equipment to be replaced or re- ﬂg
paired at no charge, etc., etc., even if a particular unit had
performed satisfactorily for several months or years. P\l4C)

These people are, of course, ignoring or not aware of the fact

that between the manufacturer and the eventual user are a number

of people who share some responsibility towards that particular
product. An architect or mechanical engineer will design and

apply the system (external to the unit we manufacture). A general
contractor will then, through a heating/air conditioning contrzctor,
have the unit installed. This sub-contractor has to depend on

his people's know-how and skill to install the system correctly.
And then the matter is finally in the hands of the consumer who,

we hope, will follow the installer's and manufacturer's instructions
to service the equipment periodically . . . . .

124



The Honorable Alfred H. Song December 3, 1970
PAGE - 2 -

In other words, there are many phases of equipment application,
proper sizing and selection, installation and maintenance, plus
knowledgeable service that are not in our, the manufacturers,
control beyond the insistence that the installation instructions,
as well as local and other codes,are followed to assure adequate
equipment and system performance.

SB 272 has also been referred to by many dealers (state licensed
heating and air corditioning contractors) who now feel they can
no longer be held responsible for manufacturing defects, which in
many cases, are problems caused by lack of proper installation
techniques and inadequate equipment start-up procedures.

Your bill seems to support this kind of reasoning by specifically
holding only the manufacturer responsible for parts and labor dur-—~
ing the stated (or implied) warranty period.

I could find no provisions in SB 272 which would exclude unitary
air conditioning ecuipment and forced air heating units, but I
assume that Article 3, Paragraph 1794.3 could be interpreted as
a clause to protect manufacturers from having to assume responsi-
bility for poor installations, inadequate maintenance/service, as
well as equipment usage contrary to a manufacturer's instructions.fQ

(800) 666-19

VICE

1
Your intent in SB 272 to protect consumers from shoddy merchandisifg

is commendable. However, it does not seem to define areas of re-
sponsibility for the wholesaler, retailer, installer and user. %
|_
. pd
I am looking forward to your reply. w
=
Sincerely, K
: @
A - i/ A O
( A AP ICT & YN Y
Gerhard Sagasser
N
Q“.
ll:=
[
o

/spw

A-4\
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MITCHELL &% GOoLD

v LTON MITCHELL ATTORNEYS AT TELEPHONE
1009 EXECUTIVE LIF BUILDIN
SZYMOUR GOLD £ G 272-4423

V777 WILSHIRE BOULEVARD

273-1744
BEVERLY HILLS, CALIFORNIA 90212

February 1, 1971

Senator Alfred H. Song
Senate Post Office
Sacramento, California 59814

Re: Song-Beverly Consumer Warranty Act
Senate Bill No. 272
Civil Code 1790

Dear Senator Song:

I have some clients engaged in the manufacturing
business in the toy, hobby, craft and game items
field. Certain questions have been presented to
me and I am asking your assistance as to the
interpretation of the Song-Beverly Consumer
Warranty Act.

Our client is greatly concerned about the applicability
of this law to him (and to other toy manufacturers
similarly situated).

Have you had a Legislative Counsel opinion that may
be helpful to me in interpreting this law for the
benefit of my clients. There are five questions,
among others, that have been presented to me, and

I am enclosing an excerpt of the recent urgent letter
to that effect.

My associate counsel is going to be in Los Angeles
during the week of February 7, 1971, and I would,
therefor, appreciate any advice you could give me

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE

prior to that date, so that I may in turn, hopefully, ;b‘
quiet the concern of our clients. Saln
1
[ 4

Enclosed for your convenience is a self-addressed
stamped envelope. Thank you for your codperation
in this matter. //

Cafdially yours,

|

SG:c eypour Gold z

Enclosure
Ccc: Walter Karabian

Robert Beverly F&44QL
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] This new law necessarily warrants s-bstantial concern on
our part. I woul -mpreciate receiving a coy »f the law anc any
legislative reports .s soon as possible,

Certain questions occur to me at this time,
1. Does this law apply to goods sold in interstate commerce.

2. Does Aurora become subject to this law oniy beceuse it has
a plant in California and is qualified to do business there or does the
mere shipment of goods into California by any company subject it to

the law.
& Q/J 3. Must the facilities for servicing the consumer goods
¢ qﬁ- be located in California or is it sufficient that these services are

(1 " available at a designated address in the United States. g
/7 - ~

¢ . . . .
C’ngw - 4. 1If the service facility must be located in California, <
«- will more than one be required. 3
(G4 (Lé 2
5. How broadly inclusive is the act as to Aurora's pro- §

ducts that is, does it include all of Aurora's toy, hobby, craft and
game items or would it apply solely to products such as model motor-
ing, model airplane motors and similar products. In this connection
definitions of the act must be very carefully examined and determine

whether any of the Aurora products are involved.

In the meantime I will check wi
L q th the Toy Manufactu
Association general counsel in New York to ascerta{n whether iﬁgi

are aware of the new statute a i i i
toy industry. nd their views on its effect oa the

I would like to discuss thi i :
| 4ngeles during the week of February ;ihYlth you when I am in Los

.l LEGISLATIVE INTENT SER&]CE
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February 2, 1871

'ir. Seyv.aour Gold

Attorney at Law

1009 =xecutive Life 2uilding
9777 "ilshire 31lvd,

Zeverly Hills, california 90212
Dear 'ir, old:

Thank ou o7 yonr le=z2r regarding my SB 272, I do not have an
opinion fron “wejislanive ~“ouncil that answers the specific ques-
tions you raised, but the zanswers are certainly clear to me and
I beliava that thov are clear foom the text of the bill.

(1) Doas this law apoly %> goods sold in interstate cormerce?
The 1law applies to consumzr goods sold in California. (Section
1793.2 (a)).

(2) Hoes Aurcra become suctgect to this law only because it has a
plant in Califocrnia and is qualified to do business thers, or does
the mor2 shipment of goods into California by any copany subject
it to the law? This law applies to consuner goods sold in Califor-
nia regardless of the poin:t of manufacturs. Any product sold out-
side 927 California is outside the scope of the Act. The sale of
any coasuner goods in California will probalbly be affectzd by this
law,

(3) fust tha Zacil or cervicing the consumer goods be located
in california or is Zicient that these services are available
at a designated address in the United States? If the manufacturer
chooscz the option of main-aining service and repair facilities un-
der Section 1793.2 (a), thcse facilities must be withingthe state.
Service and repair facilities outside the borders of California do
not under any circumstances meet the regquirement of this Act.

]
84

(T P
0]

LA B Y

(4) If the service facilities must be located in California, will
more than one be required? The Act in Section 1793.2 (a) refers
to “"sufficient™ service and repair facilities. This question of
nuribers was deliberately left vague because of the large number of
products and sales patterns to be covered by the Act. Sufficient

(800) 666-1917
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Mr. Seymour Gold -2~ February 3, 1971

facilities would be the number a reasonable man would consider neces—

sary to handle the warranty work on your products,

(5) Eow broadly inclusive is the Act to Aurora's products’ The
Act a0p11¢° to all consuner goods sold on a retail basis in Califor-
nia. I assume that this would cover all of Aurora's products that
ac2 sold in the state. The degree of responsibility, if any,
imposed on Aurora by the Act would depand on the nature of hhe
warranties given with your products.

In geanal vour consideration of the effect the Song-Beverly Con-
sumer Tarrenty Act will have on your business will be most fruit-
ol iz ]Ou ::art hyv looking at the warranties you give with your
proda~t:.,  “he puopone of this Act is to reguire the warrantor to
livz up to the pronises that he himself makes, and the provisions
of this Zct should be read accordingly.

I woull b2 Toupy to cnuver any further questions.

A-45

(800) 666-1917
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February 22, 1971
Honorable Alfred H. Song
Sevator, California Legislature
State Capitol Building
Sacramento, California 95814
Attention: Mr. Ernie Moreno, Administrative Assistant

Re: Song-Beverly Consumer Warranty Act

Dear Mr. Moreno:

I would greatly appreciate if you would advise me if there
are any reports of either the Senate Business and Professions
Committee and/or the Assembly Committee on Commerce which set
rorth the legislative history on the above Act.

I am interested in obtaining any material of the Legisla-
ture which would assist in the interpretation and construction
of the Act.

If you are able, with propriety, to advise me of the pusi-
tion of Senator Song's office on the following questions, I
would appreciate very much such advice:

1. Does the Act cover used consumer goods sold by a re-
tail seller to a retail buyer where the retail seller also en-
zages in the business of selling new goods to retail buyers?

2. Under Section 1795 if an express warranty is made by
a retail seller, is the obligation imposed upon such retail
seller by Section 1795 limited to the performance and fulfill-
ment of such express warranty, as distinguished from also
charging such retail seller with the implied warranties (mer- '
chantability and warranty of fitness for a particular nurpose,
under Sections 1792 and 1792.1) which are imposed on the manu-
facturer under Chapter 13337

I recognize that you may not be in position to answer my
inguiries. However, in the hope that perhaps you have had

Jva

(800) 666-1917
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Honorable Alfred H. Song
Attention: Mr. Ernie Moreno
February 22, 1971

Page Two

numerous inquiries and that some published material has bheen
issued by your office, I make the foregoing request.

I enclose a self-addressed, stamped envelope for vour cor

venience in responding. Thank you for your cooperation.
Sincerely vours,
g
Nelson Rosen
NR/kmr

Enclosure

- (800) 666-1917
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RIS - N
Juorewasy 23, 1971

. T L2Gh. ROoBen
sanE . Llor at Law
izte “15 Tateway Viest Century City
Lo e 2f the tharg
o slas, Talifornia 20067
ST T o YRS O
. el ham oast T s wn reply 9 vour lettor regacdics L. 272,
R O T orte het and arn oslanation thar we have
TO et M Timse 0 i apecific puestiona, we heliev. “ha* fhe
cr LT 0y b e saods sold in California. Section 1791 (e}
Joes Sotlaasly ooz the retail seller taadling both new and used
gadie, Mot ova whiar 4V the thrust of ‘hia section is tha* only
the = 7 ER e o T 1* B O e S s I
2 Tho s seccnd vaostion, T agree that section 1795 iz unfoct-
€ srhiguous. The intent of the section is to hodd th- retail

'S b} -
selle* .nly to those provisions relating to express warrarn'ies.
37 course, the retailer does have a specific duty as to tho warrsat
Yoo sn s Zor a particular purpose under section 1792,2, htut in
gener:l the liability for breach of implied warranty remains with
the m .ufacturer as specified as by the rommercial rode.

y

ve ar+ presently drafting amendments to the bill to clarify this
pPrint. As amended SB 272 will clearly indicate that it does not
aiter the implied warranty obligations establish.? by the ~ummer~ial
vode save that no one will be permitted to diaclaim the imnlie? warlk
ranty on consumer joods by means of an express warranty.

¢ we can be of any further help, please feel free to write.

jincerely,

RIOCLA THOMSON
sdminigtirative Assistant

Wl
Na

p-4d

(800) 666-1917
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“RODUCT SERVICE DiVISION 7250 SOUTH CICERO AVENUE CHICAGO, ILLINOIS 60629 TELEPHONE:

CORPORATION

February 22, 1971 (-

Hon, Alfred Song

State Senate

State Capitol Building
Sacramento, California

Dear Senator Song:

In your recent address to the Los Angeles Chapter of the National
Association of Service Managers you very kindly offered to answer
questions as to your interpretation of SB272, 1If you will, please,
we have such a question.

A copy of our guarantee form 39958R1 is attached and you will note
that during the first year we guarantee free parts replacement and
complete heater replacement during the first five years. These re~
placements are available to plumber~dealers (who retail the product)
from our 46 franchised distributors throughout California.

Since our guarantee specifically excludes labor costs and assuming
our distributors and dealers are highly effective in servicing its
replacement provisions, does SB272 require us to go any further
than this?

Your comments will certainly be most appreciated, Many thanks.

Very truly yours

A, O, SMITH Corporation
PRODUCT SERVICE DIVISION
Y
L g
S RN AR N
P, H, Fahrer

Manager
PHF:mp

Attachment

312-458-5100

(800) 666-1917
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rive Year Guarantee

This certificate property filled out shall constitute a guarantee and agreement between A O.
SMITH Corporation and the owner as follows:

bt mlhln one year after original 1nslaHat|0n of water hedter any_ part of portlon shall prove upon

T if the g glass “Iined steel tank in the heate(
" leaks due to rust “coftosion or other chenncal action of watet within the first five years after or-
IR 1 mstallatton of the heater, the Corporation will"supply ‘a” conlpme new heater, of equivalent
T m(l gmde dnd then current model The replacement heater would be furnished with a guarantee
¢ xmmon sufhcnen! to cover the unexpued portion of the original installation.

Ll gplacements shall be F O B cars at_destination,_and the purchaser_shal! be liable for local
de-livery charges, removal and installation costs

This guarantee shall apply only while the heater remains installed in its original location in ac-
curdance with local plumbing and building codes, ordinances and regulations, where such instal-
lation includes a pressute relief valve and a temperature relief valve, or a combination pressure
aind temperature relief valve, and when the heater has been used only (a) at temperatures not ex-
ceeding the maximum setting of 1ts thermostat, (b) at ordinary tap water pressure not exceeding
pressure ratings shown on the heater and (c) for DOMESTIC purposes.

PHES GUARANTEL 1S LIMITED 1O A 'L RIOD OF ONL Y AR FROM DATL OF OIIGINAL IN
STALLATION WHEN THE WATER HEATER HAS BEEN USED FOR COMMERCIAL, INSTITUTION-
AL, INDUSTRIAL OR ANY OTHER NON-DOMESTIC PURPOSE

Auny accident to the water heater, any misuse, abuse or alteration of it, any operation of itin a
moditred form, or any attempt to repair leaks will vord this guarantee.

NO OTHER GUARANTEE OR WARRANTY, EITHER EXPRESS OR IMPLIED, HAS BEEN OR WILL
GE MADE IN BEHALF OF THE CORPORATION WITH RESPECT TO THE HEATER OR THE
INSTALLATION, OPERATION, REPAIR OR REPLACEMENT OF THE HEATER. THE CORPORA-
TION SHALL NOT BE LIABLE BY VIRTUE OF TH!S GUARANTEE OR OTHERWISE FOR DAM-
AGE TO ANY PERSONS OR PROPERTY

THIS GUARANTEE APPLIESONLY TO MODEL S KGA AND KGL

" L;H;;}iii o ?

— s

KANKAKEE, Itt.

MODEL NO. SERIAL NO.

DATL INSTALLED

OEALER'S NAME

ADDRESS

C1Ty AND STATE

e

S Dwmillas Permaglas |

gas water heater
INSTRUCT!IONS

FACT TAG

This water healer has been designed and manufactured by the A O Smuth Corporation, Consumer
Products Division, Kankakee, Hlinois. We made every effort to burld Ihis water heater to high
gualily standaids. You should receive years of satisfactory and dependable service when 1ts
operated according to these tnstructions.

1t is the responsibility of the ndividual from whom you purchased this heater to descrbe the tea-
tures of this new water heater to you. Also ask hum lo explain the guarantee which accompanies
this water heater, who will service it under the guarantee, and the cost, f any, of these services
to you.

This manual covers features, specifications, installation requirements, guarantee, safety pre-
caulions and other points which will help you to take full advantage of the many conveniences it
has 1o oMer. Please tead afl of Bis wfonnation catelilly aud avk any other peeaon who e o one
it to do likewise.

If for any reason you have any unanswered questions relating to your new Permaglas water heater,
contact the individual from whom you purchased it. Should you fail to obtain the information re-
quested from him please write to:

Marketing Department

A. 0. Smith Corporation
Consumer Products Division
P. 0. Box 28

Kankakee, 11inois 60901

Should 1t be necessary to witte, please ticlude the model and senal number of your waler heater,
the name and address of the concern from whom you purchased 1t, and the approximate date of
purchase.

KEEP THIS GUARANTEE AND MANUAL HANDY
FOR FUTURE REFERENCE WHENEVER MAIN-
TENANCE, ADJUSTMENT OR SERVICE IS
REQUIRED. BE SURE YOUR DEALER HAS
FILLED IN THIS GUARANTEE.

MODELS KGA and KGL

FORM NO, 39958 REV, 1

800) 666-1917
(890 134



INSTALLATION

The heater must be installed in accordance with
local codes and utility requirerznts. In the ab-
sence of local codes, it is sugjested that the
recommended practices set forir in the ANSI
booklet Z21.30 ""Installation of Gas Appliances
and Gas Piping’’ be followed.

The heater must be connected (2 a chimney. The
vent pipe from the heater to the chimney must be
the same diameter as the outlet of the draft di-
verter on the heater and shoulc slope upward to
the chimney at least 1/4 inch pzr foot.

The heater must be installed with a minimum of
two (2) inches clearance from combustible sur-
faces to prevent a possible fire hazard condition.

Flammable items, pressurized containers or any
other potential fire hazardous articles must never
be placed on or adjacent to the water heater.
Open containers of flammable material should not
be stored or used in the same room with the water
heater.

An accumulation of lint or other foreign material
that restricts or blocks the air openings to the
heater or burner will, by reducing the amount of
air necessary for combustion, crzate a hazardous
condition.

GAS CONNECTIONS

Refer to recommended installation as shown. Be-
fore attaching the gas line to the water heater, be
sure that all gas pipe used is cl2an on theinside.
If dirt and scale from the gas pice gets into the
thermostat, the gas valve in the thermostat will
fail to close properly causing the water heater to
overheat. Caremust be taken not to apply too
much pressure when attaching gzs supply pipe to
thermostat gas inlet, in order to prevent damage
to the thermostat.

AIR ADJUSTMENT

All except 75 and 100 gallon models are designed
with a fixed primary air setting that requires no
adjustment. All 75 and 100 gzi'on models shou!d
have the main burner air shutter adjusted to obtain
a blue flame. To adjust: Loosza air shutter lock-
nut, operate main bumer, rotate air shutter to ob-
tain blue flame. Tighten lockn.t.

Heaters using L..P. gas will have a blue-orange
color fitame. The tipsof the flame will have a
slight yellow tint. This is a normal and approved
characteristic.

PILOT ADJUSTMENT {(UNREGULATED MODELS ORLY)

The pilot adjustment valve is fz-tory preset for
satisfactory operation under mest conditions. If
further adjustment is deemed necessary, proceed
as follows:

1. Remove pilot adjustment scraw cap.

3. Opena

'l
2. Turn pilot adj. went screw, see iHustrétion,
clockwise (to r ght) until flame moves away
from thermocouole end.
3. Slowly turn screw counterclockwise (to left)
until a soft blL2 flame surrounds the end of
the thermocour'e.

4. Replace pilot adjustment screw cap.

RELIEF VALVE

An unplugged relief valve opening is provided on
top of the water hezter for installing a temperature
and pressure relief valve. An approved (A.S.M.E.
or A.G.A.) 3'4"’ x 3’4"’ temperature and pressure
relief valve must be installed in the opening. The
drain line of this vaive should terminatenear a
suitable drain. Do not thread, plug, or cap the
end of this drain lin2. Pressure rating of relief
valve must not excez=d the working pressure shown
on the rating plate of the heater.

CHIMNEY

[ .
d i\\;j‘/y' VENT
~ PIPE
9. ==
L e L
L0 .- Laeaten

-
. TEHFE-’L\YJRE s
PRESSURE REL EF

VALVE

COLD WATER
NLET PIPE

ot waTer <7}

M8 AN
QUTLET PIPE ELBLEN AXD

T 2aTING PLATE

10 w4..0N MODELS 30 30 AND SO 7S AND 100

1 GALLON “CDRLS GALLCN MODELS
B — g SR
b i
i
a0 TN g
s 1 | i }L\ / | (" {
frrte— o 2al Lotios
¥ ‘ 1

! |
i

\"L{u;' GAS INLET /;

=
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DAAIN LINE s ’/
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GROUND ) o THERmast
OINT umics L 1. = THE ’”/
| \/F; ’éf; = ot
i ‘”(4 = ADJUSTMENT
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- L . DAMN VALVE
:\“. : watn
TEMPERATURE
. jaL
\\ g

r~—— Loap S 17 GAS INLET 7
e s o NIRRT S0 eveceo
OPERATION P\'5\
FILLING
1. Close :-: water neater drain valve by turning
handle -: -ight (clockwise).

2. Fully c::- the cold water inlet pipe valve

allowir: -a hea'er and piping to be filled.
“:i'by hot water faucet to permit the

airin " : :.3te™ 19 escape.

(800) 666-1917
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4." 'Clc:s the hot water faL
to f sw.
5. The -eater is ready to be lighted.

. after water starts

LIGHTING

Lighting :ndoperatinginstructions are on a plate
attached "> the water heater. For convenience,
these ins:-uctions are repeated here.

1. Fil: ~eater with water, see FILLING instruc-
tiors.
2. Turr thermostat indicator knob to OF F posi-
tion. see illustration.
® Th.s shuts off gas supply to heater.
©® Wz.: five minutes for any gas that might be
in :ne combustion chamber to clear the
hez:ar,
® if closed, open gas valve in gas supply
pig=.
@ Tu~ indicator knob to PILOT position.
3. Dep-sss indicator knob and light pilot.
® Cc-tinue holding indicator knob for one
mir_.te after pitot is lit. Pilot flame
shc.id remain on when knob is released.
® Ad _st pilot as described under PILOT
ACCUSTMENT.
4. Turn ndicator knob to ON position.
® Ma‘~ burner will ignite.
® Ad _st main burner air shutter to obtain a
blus flame, see AIR ADJUSTMENT.
Set wzter temperature dial to desired temp-
eratu-2, see TEMPERATURE REGULATION.
6. Repezt these instructions if it is necessary
to re’ 3ht heater.

(4,

MAIN BURNER ADJUSTMENT (75 AND 100 GAL .

MODELS C*.LY)

1. With t1emain bumer ignited, turn the indi-
cator <nob slowly toward the Pilot position
until :7e proper input has been obtained.

2. Looszn the stop locking screw.

3. Rota:= the adjustment stop ring clockwise
until "t contacts theindicator knob stop.

4. Tigh'zn the stop locking screw.

TEMPERATURE REGULATION

The water - zateris equipped with a thermostat
with an av:zmatic temperature control, see illus-
tration.

The water :zmperature dial is factory set for
WARM watz-temperature but may be adjusted as
desired.

The water znperatures produced in the tank for
each setti-: are approximately:

1200 - WARM

1600 - HOT

ror general .usehold usage, the miz-:-oint satting
will be satisfactory. However, the k- -b may be
set to any position which satisfies te - serature
requirements.

CONDENSATION

Whenever the water heater is *itled w; .0 cold water
there will usually be a certain amoun! - f condensation
formed on the cooler tank surfac-s. C -ops of water
may fall on the floor shield or the hot -uarner surfaces
producing a sizzling sound. This is n:-mal and will
disappear as the water in the tank bec: mes heated.

Condensation appearing in the vent p;
ping from draft diverter) during heater :oeration is
evidence of poor vent action. Possib : causes are
too long a vent pipe or improper chimr zy operation.

> 2 (water drip-

TO SHUTOFF GAS

The gas supply to the heater may be s- stoff by:

1. Turning the thermostat indicator « ~obon the
thermostat to the OFF position, s=z2 illus-
tration.

-or-

2. By closing the gas valve in the g:ssupply p

see illustration.

(809) 666-191

DRAINING

If the heater is to be shut off and exposz :d to freez
ing temperatures, it must be drained. ater, if
left in the tank and allowed to freeze, © il ex-
pand and damage the heater.

1. Turn off thegas and coldwater ini:- valve
to the waterheater.
2. Open a nearby hot water faucet ar - the heat-
er drain valve.
© Be careful to grasp the drain val - 2 handle
so that the hand is not exposed - 10t
water.
® [f desired, a hosemay be connec =d to the\.
drain valve to carry the water av. : y.- s .l
3. The drain valve mustbe left open c. -ing the l.:
shutdown period. s
® To restart heater, referto the for:aoing
FILLING instructions.

LEGISLATIVE INTENT SERVICE
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MAINTENANCE
To assure lon3life and efficiency, the -« :zter
heater tank must have a small amount ¢ water
drained periocizatly.
Once a month :ne drain valve should &= ‘~ened
and the water 2'tsaed to run until it fi. - clean.
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This will help to prevent sedim=1t bu" 'up in the
tank bottom. Once a month the tempe. .ure and
pressure reliefvalve should be checked to in-
sure that it is in operating conc.tion. Lift the
lever at the top of the valve several times un-

til the valve seats properly and sperates freely.

CAUTION: The water passing cut of the valve
during this checkingoperation may be extremely
hot.

CHECKLIST

Before contacting your dealer, check the water
heater to see if the apparent mz!ifunction is
caused by some external fault. Consulting this
checklist may eliminate the need for a repair
call and restore hot water service.

HIGH TEMPERATURE LIMIT SWITCH
(ENERGY CUTOFF)

All models have a factory installed non-adjust-
able limit switch that guards against excessive
water temperatures..

If the high limit switch should open, it would re-
close automatically when the tank water temper-
ature drops. However, the heater must be relit
as themain and pifot burners have been exting-
uished as a safety measure. Followthe LIGHT-
ING instructions in this manual or on the side
of the heater. Adjust the watertemperature dial
to a lower setting.

Continued pilot outage, preceded by higher than
usual! water temperatures, is evidence of high
limit switch operation. It is important that
your dealer be contacted to determine the reason
for operation.

NOT ENOUGH OR NO HOT WATER

1 Check to seeif the pilot flameis lit.

® To relight the pilot, follow the instruc-
tions on the heater or in thismanual.

© Check to see if the gas valve in the gas
supply pipe is partially closed or the
water temperature dial is set too low.

© Check to see if thermostat indicator knob
is in ON position, see illustration.

2. Look for leaking or open hot water faucets.
Check for excessive usage.

3. Your gas company can check the gas input
rate to the heaterto see thatit is correct.
An underfired heater will not produce hot
water at its normal recovery rate.

4, If the heaterwas installed when incoming
water temperatures were warm, colder in-
coming temperatures will create the effect
of less hot water.

5. The thermostat may be set too low. Refer
to TEMPERATURE REGULATION for
details of water temperatu-= adjustment.

6.

If you cannot de* rmine the cause of the
problem, contz. our dealer.

WATER TEMPERATURE IS TOO HOT

1.

The watertemperature dial may be set too
high. Refer to TEMPERATURE REGULA-
TION for adjustment details,

If lower control settings do not reauce the
water temperature, contact your dealer.

GAS SMELL AT THE HEATER

1.

2.

Close the gas valvein the gassupply pipe
near the heater, see illustration. The
thermostat includes a gasvalve (indicator
knob) which can beclosed.

Call your gas company.

WATER LEAKAGE IS SUSPECTED

1.

Check to see if the heater drain valve is
tightly closed.

The apparent leakage might be condensation.

In warm or humid locations condensation can
accumulate and run from within the heater or

its piping.

NOTE: When a water heater is first installed and

filled, the bottom head of the tank might

condense water. The water accumulation,
if excessive, can drip into the floor shield.

During normal operation theremay be
occasions when large quantities of water
are drawn, chilling the tank bottom. This
too can result in condensation.
If the leakage is from the temperature and
pressure relief valveor its drain line, it
may represent a normal condition. In some
installations a ‘‘closed system'® may be
created by a check valve or a water meter
containing a check valve. In these instal-
lations therelief valve will periodically
operate. Continuous relief valve leakage
should be investigated by your dealer.

If you cannot identify or correct the source of water
leakage:

WATER HEATER MAKES SOUNDS
1.

® Shutoff the gas valve in the gas supply
pipe at the heater.

® Close the cold water inlet valve to the
heater.

® Contact your dealer.

Occasional excessive condensation, as ex-
plained under LEAKAGE, can cause a
sizzling sound as the moisture is vaporized
by the gas flame. Thisis a normal sound
and may be disregarded.

A sediment accumulation may be causing a
rumbling noise. Contact your dealer for
details of flushing the heater.

iIf you cannotidentify or remedy the condi-
tion, contact your dealer.

WARNIENG' DO NOT ATTEPT TO OPERATE HEATER WITH COLD WATER INLET VALYE CLOSED .

-5

(800) 666-1917
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April 2, 1971

“r. P. H. Faheer
Manager

A. O. Smith Corporation
7250 South Cicero Awve.
Chicago, Illinois 60629

Dear Mr, Fahrer:

My apologies for not replying sooner. Tha following is our inter-
pretation of how SB 272 would effect your warranty.

First, of course, the disclaimer of the implied warranty would be
invalid under Secticn 1793 of our 2ct.

Second, the provision that "the purchaser shall be liable for local
delivery charges, removal and installation costs" is contrary to
the Act. During the extent of the implied warranty, defin=4 by
the Uniform Cormercial Code as a reasonable time, the warrantor is
liable for all costs arising out of his actions to put his »nrocduct
back into merchantable condition. Thus, the warrantor would be
liable for transportation costs and labor. After the expiration
of the implied warranty, the warrantor can limit his liability
with respect to parts and labor, but he can still te required by
our Act to ppy transportation costs arising out of the servicing
of his warranty.

We realize that certain failures in drafting the original bill has
led to confusion in interpreting the Act. To cure this, we have
introduced clarifying amendments this year, a copy of which is en-
closed. We believe thewe will be passed, and some of the language
is directly applicable to your situation.

Your letter does not specify whether you will have authorized ser-
vice facilities under the terms of the Act. If you do, nothing in
this Act restricts your ability to contract with them as to what

(800) 666-1917
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Mr. P. H. Fahrer -2~ April 2, 1971

percentage if any labor costs they must absorb.

¥ you have any questions, plaease feel free to write.
deavor to make a prompt reply.

Sincerely,

RICHARD THOMSON
Administrative Assistant

RT/ny

Enclosure

I will en-

(800) 666-1917
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LAW OQFFLCES

v RICHARDS , WATSON 8 HEMMERLING

‘G . o B T ' ¢
th. S -
T February 23, 1971

UGS A e

Honorable Robert G. Beverly
Caiifornie State Assemhlv
Poo0, Box 46

Sacramento, California

Re: Song-Beverly Consumer Warranty Act

Dear Bob:

One of our clients, Hehr Manufacturing Companv, has aglod
128 to advise them whether the shove Act applies to their bhusines:s
and, 1f so, what their responsibilities are under this Act. This
client manufactures windows, vents and other fittings for mobiie
hormec, motor homes, campers, and vacation trailers. Most of their
salcs are to manufacturers of mobile homes, motor homes, etc., .
but they make occasional sales at retail to the public,

The Act defines "consumer goods' as meaning "...any
motor vehicle, machine, appliance, or like product that is used or
bought for use primarily for personal, family or household pur-
poses' (Civi} Code § 1791(a)). Would this include a window pur-
chased from our client for installation in a self-propelled motor
home ("camper) used for family purposes? Would it include a win-

g

dew purchased for installation in a family vacation trailer whici ‘¢

not self-propelled? Would it include a window purchased for instal-
raticon in a sixteen-foot wide, three bedroom "mobilce" home whic -

‘s designed for permanent or semi-permanent use at one site?

We would appreciate any assistance you could offer s in
-astraing the definition of "consumer goods' in the Act. Aty

~ wivlative history, legislative counsel's opinion or other ivforen.

-~

1

t o wow could furnish would be helpful in responding to our
¢lient’s request for advice. Mr. Watson suggests Lhat, if no le¢
! w counsel opinion is presently availabie that sheds any Figl
subject, that vou consider asking legisiotive counsel for

Cogde
~‘-‘t

a3 crinion as to whether windows, vents, cte., manufactured for
T eoration into mobile homes, trailers and campers, const it
wnrmer eoeds™ within the meaning of the Act.

- -~

-~ /) [\ (,-’ ” e
))4"/'“‘””. Repme™”

-

e
(// JAMES G, CO0K

Very truly yours,

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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RIC~ARD E GUGGENHIME
PAUL T WOLF

ROBERT C. HARRIS
ALBERT M. MONACO
LAWRENCE C BAKER
LOU!S H HEILARON
ROBERT J. WHITE
EDWARD W. ROSSTON
FRANK H.SLOSS
JULAN N.STERN
GEORGE A.BLACKSTONE
MICHAEL 4. CULLEN

LLCYD W. DINKELSPIEL, JR.

RICHARD E.TAVLUIAN
CHARLES H. CLIFFORD
WILLIAM R. MACKEY
WEYMAN . LUNDQU!ST
THOMAS B. M:-GUIRE
JERAY H ROBINSON
VICTOR A.MEBERT

M. LAURENCE POPOFSKY
JOHN H.CUTLER
RICHARD L.GQFF
CURT!IS M, CATON

HELLER, EHRMAN, WHITE & McAULIFFE

E.S. HELLER (1889-1926)

F. M. MCAULIFFE (19.1-1957)}

ATTORNEYS
THIRTIE™H FLOOR » WELLS FARGO BUILDING

SIDNEY M. EHRMAN

JEROME B. WHITE

44 MONTGOMERY STREET - SAN FRANCISCO, CALIFORNIA 94104

JOSEPH D. TOCHIG

F. WHITNEY TENNEY
DONALD W. FALCCONER
OF COUNSEL

July 30, 1971

CABLE: HELPOW

TELEPHONE: AREA 415
281-5000

Senator Albert H. Scng
2337 S. Garfield Avenue
Monterey Park, California 90754

Gentlemen:

I have been assigned the task of determining the
meaning and implications of the recently enacted Song-
Beverly Act (Civil Code Title 1.7, Chapter 1). Just as
with any recently enacted legislation, it is quite diffi-
cult to determine the meaning and implications of such
acts without the comments, notes and other writings of
those who have authored and enacted them.

Therefore, I would greatly appreciate you sending
me any individual comments you might have as to the
meaning and implications of the Act as well as any
legislative committee reports regarding the Act, legis-
lative conferee reports regarding the Act, recordeé and
transcribed debates, whether in committee or on either
of the Houses' floors, and any other writings which may

explain any portion of the Song-Beverly Consumer Warranty
Act.

After receiving and reviewing the items which
you can send me, I would like to personally speak with
you by telephone regarding any further questions I may
have concerning the meaning of the Song-Beverly Act.

Thank you very much for your courtesy and help
regarding this matter.

Sincerely,

wilbtp i

for HELLER, EHRMAN, WHITE & McCAULIFFE

Assemblyman Robert G. Beverly
1611 Pacific Coast Highway
Redondo Beach, California 90277

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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(800) 666-1917
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March 10, 1971

i 2igz g,

Tork University

Czcocd: 7all Law School
1700 ¥zele Street

2o astisw 453, Ontario,
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- e .
“hiall o Jou Iox your iind
LN - T . 3 4. e - -
I'2 @airaid tha% I connot
o kloy Tzgaxding tho sren
a0ld an invastigatosy en
. . .. : .
2ios 3t which varionrs Lo
R R E Tt AP
- - PR, P PN 2 -
SU . s AL oo o
- s I [ D I
Z ".l = I O3 ] 7 anl B 2
PR - - 3 e N . bl -
e -Jt)l = s DI Ia g -
ozl asl Zairz.
S T grrten iy -
e hiave naada o sugraezcr )
— -~ o~ - - P
cnd we empect no cnall-ng

the act.

R2ichard Thomson
Administrative Assistant

RT/ny

C=nads

HE I

are presently preparing
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If you would like copizs o these amendasntz, 1 c
the committee hearing, or an answer to any soecific oun
the 5ill, please let me know.

(800) 666-1917
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Tarxeh 1, 1971

ATTIINRD T0M50T
Stitistrative Assiastant

re T3 Timakad ~
3 - * ~
Troaitdd Tobavs @
22302 Z3rocdiray g
Ireransato, Caliloraia 99217 ©
=)

~ hd A} I o

Szar e Tuaniac: ©
Thiz 1. %o co.Tiry oux vhonz: convsrsztion of February 25 w
tlos 7T 277 a-nlic: to tha sale o7 nzw consumer goods g
yalv. I i that ths language in the bill itzelf is o
o N i tasr, TTowaver, wWe Dove an opinion feoon ounr o
T:sidntive Counsel thet the oaly gozds covered arc ncw b
003, nad we 27ta dresently presusiang amendments ko clorilv i
vhiz oolnat, =
w

Sinnerely, =
|_

<
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RT/ny

snclosures
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BETTER BUSINESS BUREAU T of Los Angeles, Ltd.

/-
417 SOUTH HILL STREET LOS ANGELES, CALIFORNIA 90013
ORANGE COUNTY OFFICE SAN FERNANDO VALLEY OFFICE

1818 WEST CHAPMAN AVE.. ORANGE, CALIF. 92668 14545 VICTORY BLVD., VAN NUYS, CALIF. 91401

March 3, 1971

The Honorable Senator Alfred H. Song
2320 South Garfield Ave.
Monterey Park, California 91754

Re: Senate Bill 272
Dear Senator Song:

Subsequent to the enactment of the Consumer Warranty Act, which became ef-
fective March 1, 1971, the Bureau has received numerous requests for in-
formaetion on the new law from both retailers (particularly new car dealers)
and media. I have attempted to obtain information from Deputy Attorney
General Herschel Elkins, and he suggested that I contact your office.

One dealer who has, for some time, offered a ninety day 50/50 warranty on
his used cars, wants to know if he should discontinue this warranty.
Specifically, slthough he qualifies his "expressed" warranty, does an "im-
plied" warranty exist which holds the dealer fully responsible for all
defects, since the automobile is not sold "as is?"

With regard to advertising, must all terms and conditions of an advertised
guarantee be disclosed and, if so, does this disclosure eliminate the
"implied" warranty of merchantability? Also, how would the advertised state-
ment, "Lifetime Warranty", be considered under the provisions of the new
law? 1In addition, must advertised used cars be described by a phrase such
as, "Sold As Is" or "With All Faults", and, if this is the case, what would
be the duration and conditions of the "implied" warranty if such disclaimer
were not included in the advertisement?

Finally, I am enclosing a copy of our "Standards for Advertising and Selling
Automobiles" and request that you review Paragraph #23, which pertains to
the advertising of guarantees and warranties. Does this section conflict
with the Consumer Warranty Protection Act and, if this is the case, do you
have any suggestions as to how the section might be revised so that it does
not conflict with the intent of the new law?

The Bureau would greatly appreciate your comments and suggestions at your
earliest convenience.

Sincerely,

Paul Cliffo

Automotive Manager

PC:kr

4127

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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March 11, 1971

1r, Paul Clifford

Automotive *anager

Better Business Bureau

417 South Hill Street

Los Angeles, California 90013

D=zar YMr. Clifford:
Thank you for your letter regarding SB 272,

¥“hile the language of our act is not particularly clear on the
question, we believe that it only applies to the sale of new goods
and that the sale of used goods fall outside its scope, We have
an opinion from our lLegislative Counsel backing up this interpre-
tation, and this yoear we will be introducing legislation to fur-
ther clarify this point,

The aet has no provisions regulating advertising., fThus, the pre~
sent legal standards apply.

Under the Uniform Commercial Code and our Act, however, a statenent
in an advertisement such as “one year's free service"” would crzate
an express warranty enforceable under the terms of the Act even
though no written warranty was attached to the product itsé2f, 1In
general no advertising statement would effect the irplied warranties,
and our act requires that in "as 13" sales the words *as is"® or

"with all faults" be attached to the product itself., These provi-
sions, of course, apply to the sale of new goods only.,

I am enclosing a copy of an explanation of the act prepared by our

staff, and I would bz happy to answer any other questions you might
have.

Sincerely,

ALFRED H. SONG
AES/ny

Enclosure

N

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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California Automotive YVholesalers’ Ass’'n.

' CORPORATED

926 J STREET, SUITE 1308, SACRAMENTO, CALIFORNIA 55814 e PHONE (516) 446-1091

1971
EXECUTIVE COMMITIEE
AL EDDINGS P-es.dent

Eddings Broi~e-s
Hawthorne

ALVIN J TOSTA ‘st Vice President

Santa Cruz A_:2 Parts, inc.
Santa Cruz

L. W TONDRQ Zz-a Vice President
Valley Auto S.zaly
El Centro

FRANK FINAN Treasurer
Finan's Auto Sigoly, Inc.
Sacramento

WILLIAM E. WIL~iNSON, Secretary

Pomona Motsr Parts
Pomona
"ROBERT H. BAIRD
Past-President 1958
*W. R. BARNARD
Past-Presidert 1959

DIRECTORS

VERN BACCIARIN!
Lud's Auto Paris
Merced

FLOYD BENSON
Benson & Riderhour
Patterson

PERK BURNETT
Re-Neva Auto & Paint Supply
Reno

ROBERT B. CHAPMAN
Lacey Auto Parts
Salinas

PATRICK D. CODY
Cody's, Inc.
Santa Barbara

L. FRED DIEBEL. JA.
Chester Ave Brake & Supply
Bakersfiel

ARNE DIGERUD
Digerud Auto Parts
Fairtield

FRANK ENGLER
Engler Brothers ‘Aotor Parts
Santa Monica

JAMES V. FIShER
Tracy Auto Parts
Tracy

J. LEONARD GIBSON
Gibson Motor arts
Inglewood

MIKE HAWKINS
Engmne Parts & achine
Woodland

WHITLEY HUFFAKER
Huffaker's Auts Parts
North Hollywoed

W. BERRY HURLEY
Federai Parts Ca. Inc.
Burlingame

MERRILL E. MORGAN
The Safety House
San Francisco

WEN ORRELL
American Parts Systems, [nc.
North Hollywocd

ROBERT 8. SHARPE
Master’s Autorrctive Supply
Oceanside

GARY SMITH
Car Parts — Cencord
Concord

WILLIAM D. SPARKS
Sparks Auto Parts
Rosemead

EARL S. VINSON
Earl Vinson Auto Parts
Santa Ana

RICHARD WANGER
National Auto Parts
Vailejo

ERNEST A. WEBER
Weber Auto Parts Co.
Sanger

ROBERT D. WOOTTEN
Berkeley Automotive Center
Berkeley

HORACE R. YOUNT
Mel's Auto Supp'y
Rosemead

*Past-Presidents Council

1958 A, E. ZIMMERUAN
1959 ROLLIN McBURNEY
1960 JOE C. ERMAN

1961 P. TED JOHMSTON
1962 J E. HOLLAND

1963 GEORGE GPRAVELINE
1964 W E. GLYER

1965 JAMES O SHATTUCK
1966 ROY GUTHRIZTE
1967 JOE W JORNSON
1968 ROBERT H B4 2D
1969 W R BARNAFD

JAMES £ HAMILTCH
Executive Vice P-es cent

ccC:

March 18, 1971

Hon, Alfred H. Song
State Capitol Building
Sacramento, California 95814

Dear Senator:

Your consumer warranty act of 1970 which became effective
March 1, 1971, is a matier of keen interest to the 500 wholesalers,
warehouse distributors, manufacturers and rebuilders of automotive
replacement parts, who constitute our membership,

The Act defines consumer goods as any " motor vehicle,
machine appliance, or like product" which is used or bought for
use primarily" for personal, family or household purposes.”

We therefore wish to know whether the definition of con-
sumer goods includes the component parts of motor vehicles, such
as engine parts, fuel pumps, starters, carburetors, brake shoes,
and the thousands of other replacement parts our members handle.

Most of the typical automotive wholesalers sales are made
to garages, service stations, motor car dealers and fleets, but as
much as &5% of their totzl volume may be done direct to the con-
sumer,

Please give us either a statement of your intent concerning
the status of auto replacement parts under the 2zt, or a ruling by
the Attorney General as to whether or not they are included in your
definition of consumer goods,

Smm
James E. Hamilton/ik cutive Vice President

Charles Kennedy
Vern Bacciarini

(800) 666-1917

/

‘0

.l LEGISLATIVE INTENT SERVICE
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California Automnotive Wholesalers' Assn,
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Sincerely,

','\ Y s,
LLTEED H, SONG

LIS/ny

V,&v\ .

(800) 666-1917
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HAC INSTITUTE OF HEATING & AIR CONDITIONING INDUSTRIES

5107 West First Street Los Angeles, California 90004 467-1158
Donald Blake, President
Chambless Heating & Air Cond.
Tom Jones, Vice-President
Stone Bros. Air Conditioning
J. P. Ellis, Secretary-Treasurer
Southern California Edison Co.
BOARD OF DIRECTORS March 24,1971
Gary Burke
Burke Engineering Co.
J. F. Dunnigan
Southern California Gas Co. Mr, Richard Thompson
ini i ssistant
Earl Hefner Admlnlstrat;ve A
Fab Steel Supply Senator Al Song ]
Sacramento, Ca 95814 I~
Richard Heintz >
Southern California Gas Co. Dear Richard: g
©
. [{e]
?nxﬁik?nﬁ9n Enclosed are two warranty policies effective s
nistallers Service as March 1, 1971 by two major national =

Julian Kahn
Kahn Air Conditioning

Dale Lanphere
Lanco Mfg. Co.

Richard Linder

California Heating & Air Cond. Co.

Ronald Nehrenz
Dept. of Water & Power

Roy Scagliotti

Day & Night Mfg. Co. Payne Co.

James Wukimer

James Wukimer Heating & Air Cond.

Robert Campbell, Past President

Honevwell Inc.

Gerson D, Ribnick
Executive Director

Mrs. Rickey Gamore
Executive Secretary

A. B. Wicks
Code Consultant

manufacturers, I would like yours and perhaps
Shawns comments as to these in relationship
to the Act,

Your efforts have been very helpful in clearing
up some of these issues,

Sincere}y,

Gerson D, Ribnick
Executive Director

rg
cc: H, Brown

.l LEGISLATIVE INTENT SERVICE
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(800) 666-1917

Acco*d1ng1v ,!ZZ- will, commencing March 1, 1971, sell its productc to ycu
on the understand'm(T that the products vill be resold by yc: under circum»stances
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Dear Gerson:

the following can be conveved at

As vou have reguested
pike a warranty meeting regarding e

the March 18 Cali
warranty policy.

(800) 666-1917

BB& will continuz to offer an expressed warranty covering
replacement perts, as follows, All component pzarts;-
whether for heating or air-conditioning equipment, are
warranted to the original purchaser for a period of one

year from date of purchase. Heating elements on furnaces
carry a ten (10Y year warranty, pro-rated one and nine, at

a rate of 103 a vear of current price. Compressors on all
air-conditioning equipment carry a five year warranty, again
from date of purchase. All labor for changecout is excluded

.l LEGISLATIVE INTENT SERVICE
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March 26, 1971

Mr, Gerson D. Ribnick

Executive Director

Institite of Heating & Air
Conditioning Industries

5107 vWest First Street

Los Angeles, California 90004

Dear Gerson:
The follcuing is our opinion of the two cases you sukmitted.

ABC's warranty meets the requirements of the Song Act save that it
cannot require the customer to pay for labor during the period of
the implied warranty. e went cfer this point several timss at
the meeting, so you know that the duration of an implied warranty
is for a "reasonable time" with, after our amendments, a maximum
period of one year. During this time A3C would be responsible for
labor costs, though after the implied warranty expires, he caa
write his express warranty any way he chooses,

The same objection may apply to the “"pro-rate” clause relating to
the heating elements. Here again, ABC must replace them without
charge during the period of the implied warranty, though it can
pro-rate costs after the implied warranty has expired.

XYZ, on the other hand, appears to us to be heading for a willful
violation of the Act. The question of whether XYZ makes retail
sales to consumers is a question of fact that should be carefully
explored by the company. If XYZ has any direct dealings with the
home owner, such as giving him an XY2 warranty, a court may well
hold that XYZ has made a retail sale.

The question is, to whom does the home owner turn when the water

heater breaks down? 1If he turns to XYZ, it will be strong evidence

that a retail sale has occurred. 1If, on the other hand, he turns
to the contractor who built the house, there has probably not been
a retail sale.

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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Mr. Gerson Ribnick -2= March 26, 1971

If an X¥7 procduct has been sold at retail to a consumer, then the
teris of the Song Act apply to that product, and XyzZ will be liable
under the terms of the Act., The fact that the product may not be
easily moved does not bar liability. As you know, this provision,
which we admit is poorly worded, determines who pays for which ser-
vice rather than which goods are covered by the Act.

The fact that XYz makes a different arrangement with its distribu-
tors for those goods sold at retail as opposed to those that are

not is perfectly acceptable under the terms of the Act. As far

as we are concerned XYZ can make any arrangements with its distri-
butors that it chooses to make. However, the nature of the arrange-
mant with the distributor does not control the liability under the
Act, If an XY7Z nroduct is sold at retail to a consumer, XYZ is
liabhl=z under the Act regardless of the nature of the arrangement

it mad= «yith ite distributor on that particular product.

In general, we belicve that unless XYZ revises its warrapgy arrange-
ments, it may well find itself liable to triple damages under the
terms of the Act.

Since:=zly,

RICHA 1) THEOMSON
Adainistrative 2ssigtant
RT/ny

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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ISSUE: Should the State Legislatire encct
legislation whicl; would require mwutfaciicr.
ers to stand behind their products?

-—

e e

"Satisfaction zusranteed or your money
back."

This straigh!-from-the-shoulder guaran-
tee should sourd familiar, It is usually part
of the small-prirnt warranty included with

-most products s2!d in the econoniy.

Unfortunatelx, in many cases, the
consurner geis nzither satisfaction nor his
money back.

Just ask the v=lizppy purchossr of an air
conditioner thet malkes more noise than
cool air, a repal. .1 rcof that still leaks or &
new automobil2 wirly an expensive thirst
for oil.

But a growinz number of consuners—.-
and some le_isiziors---believe sirongly
that this is an ur: ccessary state of affairs,

So does The T:mes. And that is why we
view with faver e intent of lIegislation
proposed by Siz'» Sen. Aifred Song (D-
Montevey Park) <1al would TeQuire manu-
facturers to pi-x un the costs involved in

making good c¢n warrenties agd guar-
antees,

Although the S:n7 bill (SB 1165) was
stbmiited at th» request of installation

. - -~y LRI & R SR E s .,
contractors riush with dolcotive Woalh-
e e e e — e

e e e emmei e e

teed equipment, it can open the way for a
deep probe into the entire ficld of
warranties,

Song is obtaininz an interim study of SB
1166 before his Senate Business and
Professions Comimittee—ihe same Iroup
that eavlier rejected this proposed piece of
legisiation.

"We need to take a long, hard look at the
subject of warranties," Song coutends.
"Some of them appear to be no more thau
advertising gimmicks that aren't worth
the paner they are printed on. Lveryone
who buys an auto or an appliance recsives
a2 warranty as a guarantee that lLa is
getting what he pays for. I believe that my
committee should check on how good that
guarantee actually is.”

Ve belleve Song is talking to the point.
The sclution, however, may require both
state and federal legislation. For the
Fcderal Trade Commission has been
juzzliag comylzints and recommendations
concertiing alleged auto sales and sorvies
frauds for years without taking appropri
ate aciion,

Calilfornia's senators, neverthieless, have
an I"-af onportunit:s batwesn sczinnc to
preprce leciciation vhich will protent their
corstiveants, They shoutd not foizet that
those oome coasti‘vonts are alsn vilng

Co 5 mers
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PRESS RELEASE
Senator Alfred H. Song FOR IMMEDIATE RELEASE

tote Capitol, Room 2054 October 24, 1969
Sacramento, California 95814

An automobile owner complained to a representative of the manu-
facturer that his new car was defective. The representative agreed,
said that the warranty covered the situation, and told the owner to
take his car to any dealer for repairs. The owner went to six dealers,
all of whom refused to touch the car. Reason: the manufacturer does
not reimburse enough money for warranty repairs to make such work

profitable.

An appliance dealer purchased certain color television sets, fully

covered by warranties, from a manufacturer. When he tested the sets,
he found that a manufacturing defect seriously distorted the pictgre.
The dealer asked the manufacturer to replace the sets under the terms
of the warranty. The manufacturer refused, saying that the sets met
his manufacturing standards. The dealer's solution: sell the sets at
a discount and pass the problem on to the customer.

These are only two of the many cases in which warranties have
failed to protect the consumer, according to State Senator Alfred H.
Song (D - 28th Dist.). Song is Chairman of the Senate Committee on_
Business and Professions which has scheduled public hearings on the
subject of warranties for November 3rd and 4th in Los Angeles.

"Many warranties are simply advertising gimmicks to help sell the
product, " Song said. “They are not intended to protect the purchaser.
In fact, some warranties are drawn up with the purpose of providing as
little protection as possible."

Song stated that four methods are commonly used by some manufac-
turers to reduce expenses resulting from warranties.

(1) Some warranties are drafted in technical and complex lan-

guaze which is intended to confuse the public. The buver is never

A
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Page Two

told specifically what in the way of parts, labor or shipping is
covered by such a warranty. As a result, the manufacturer can inter-
pret the terms of the warranty as he chooses.

(2) Many warranties go into effect only if the buyer sends a
registration card to the manufacturer within a few days of the pur-
chase. He often must include the serial number of the product.
Occasionally, however, the manufacturer places the serial number in a
position where the average person cannot find it.

(3) Frequently, warranties are good only as long as the buyer
abides by certain conditions. A typical condition is that the prod-
uct be serviéed at specific intervals by a “factory-authorized
dealer". 3y piling condition upon condition, the manufacturer can
whittle a warranty down to almost nothing.

(4) ~inally, a retail dealer can add his warranty to that of

(800) 666-1917

the manufacturer for a maximum of confusion and a minimum of protec-
tion. An advertisement proclaiming: "For three days only - a two-
year parts and labor replacement warranty"”, often means that the buyer
is shuttled back and forth between the manufacturer and the dealer
without receiving satisfaction.

“This is not a blanket indictment," Song said. "The majority
of warranties represents an honest effort by manufacturers to insure

their customers against shoddy workmanship. A few, however, come

.l LEGISLATIVE INTENT SERVICE

close to being fraud, and our committee is concerned with these and

o/
»

e X
with what protection the consumer may have against them." sat)

" If you buy an appliance that does not work and neither the dealer
nor the marnufacturer honors the warranty, what can you do? According
to Song, your chances are quite limited.

"There is no effective remedy aside from the courts," he said.
“Certain private and government agencies collect complaints of shady

G-

business cs2lings, but they will not act to reimburse *he customer.
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"Some people threaten to stop their payments until the retailer
makes repairs. This usually does not work, because the retailer has
already discounted the debt to a bank, and has no more interest in

the matter.

"

Filing suit in court is the best alternative for the consumer, "
Song stated, "if he is willing to accept the time, trouble and ex-
penses involved. The law in this field, however, is not clear, and
the litigant must take his chances."

Song said that the purpose of the hearing before the Business
and Professions Committee is to collect the information necessary for
a future clarification of California law. "The rights and responsi-
bilities of the manufacturer, the retailer and the consumer should be
well-defined and known to all parties," he said. "I plan to introduce
legislation on this subject next year."

The hearing will begin on November 3rd in Room 115 of the 01d

State Building, 217 West First Street, Los Angeles. It is open to the

public.
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PRESS RELEASE
JENTOR ALFRED H. SONG

State Capitol FOR IMMEDIATE RELEASE
Room 2054
Sacramento, California 95814 February 2, 1979

A major innovation in consumar pProtection was presented to the
California Legislature today by Stzte Senator Alfred H. Song (D - 28th
District). Song's proposal for thes first time would give legal assis-
cance to the purchasor who attempts to enforce the terms of a warranty
or guarantee.

Under Song's plan, the consumer who purchased defective goods
covered by a warranty could have tham repaired or replaced by return-
ing them to the retailer. The manufacturer of the goods would be liable
to the retailer for the cost of servicing the warranty.

"Many warranties," Song said, "are simply advertising gimmicks to

help sell the product. They are no: intended to protect the buyer. 1In

Hy

act, some warranties are drawn up with the purpose of providing as
little protection as possible.

"My files are full of letters from people who bought defective
automobiles or appliances, who trief to have them fixed under a warranty
and who experienced everything from lengthly delays to flat refusals.
These people need legal protection.®

The bill, known as the “Song Consumer Warranty Protection Act,"
defines the rights and responsibilities of the buyer, the retailer, and
the manufacturer of ~—onsumer goods. It is based on testimony given be-
fore the Senate Committee on Business and Professions during its hear-
ings on warranties this fall.

"No manufacturer has to offer any warranty Or guarantee on his
goods, " Song said. *"Most manufacturzrs do because it is gooé advert-
ising. I believe that when a manufzcturer chooses to advertise by
means of a warranty, he should be lesally bound to live up to the terms
of his warranty.”

The Song Act applies to the maxers, sellers and buyers of any

motor vehicle, appliance or other prcduct that is used primarily for

& s A S b e
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personal or household purposes. The manufacturer o? such goods has
three alternatives

~ He can sell his products on an "As Is" or 'With All Paults"”
bazsis if he clearly indicates that the buyer assume:z the entire risk
as to the quality and performance of the goods. Th:is relieves the
manufacturer of all responsibilities.

- He can marXket his goods without any formal warranty or dis-
claimer. Under the Act, he is then responsible for the goods being
free from defects and fit for normal use for a reascnable time. This
is known in law as an implied warranty.

- He can attach an express warranty to his products making spe-
cific promises as to parts and service. If he does, the Song Act would
bind him to the terms of his warranty.

Many manufacturers of consumer goods have estzblished service
facilities in California to handle warranty work. Those who have would
be reguired by the Act fo repair, replace or reimburse the buyer for

the goods within 30 days, unless the buyer agrees in writing to the con-

ot

rary. This limitation would apply only to repairs -overed by express
cr implied warranties.

If the manufacturer fails to provide such service facilities, and
vet offers warranties with his products, the customer would have the
following protection under the Song Act.

The buyer would be able to return the defective consumer goods to
the retailer Zrom which he bought them. He could than ask for either
replacement or for the repair services promised by the warranty. If the
retailer was unable to ~omply, he would pay his customer the fair market
va_ue of the purchase.

When this was not convenient, the buyer could zo to any retailer
wnc handled the same kind of products. He could then have his defec-
vlve goods either repaired or replaced at the option of the retailer.

"This places a definate burden on the retailer," Song said. "An
owrer of an appliance store might be required to pay ocut a substantial
amoint of money by servicing warranties. This Act Frotects the retailer

—
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Page Three

by making the manufacturer liable to him for every penny expended in
warranty work.

"The ‘real question here," Song continued, "is whether the retailer
or the consumer can best deal with a manufacturer who fails to live up
to his warranties. Clearly, the answer is the retailer. He, unlike the
consumer, has the economic muscle to make the manufacturer listen."

Any buyer or retailer who suffered financial injury because of an
intentional violation of the provisions of this Act would be able to
sue for triple damages and costs.

"Our present statutes on warranties," Song said, "are vague and
in conflict with various court decisions. They fail to protect the
consumer and the retailer, and they set no standard to guide the manu-
facturer. My Act clarifies the rights and responsibilities of all
parties. I am hopeful that it will receive widespread support through-

out California."
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SENATOR ALFRED H. SONG
State Capitol
Sacramento, California 95814

Contact: Richard Thomson April 28, 1970
Phone: (916) 445-3386 :

FOR IMMEDIATE RELEASE

SENATOR SONG POLL FAVORS BETTER CONSUMER PROTECTION

Sacramento -- Stronger consumer protection laws are favored
overwhelmingly in a poll by Senator Alfred H. Song (D - Monterey Park)
of residents of his 28th Senatorial District. !

Eighty-eight per cent of those responding in the poll, which
was sent by mail to all registered voters, indicated the State should
have an agency to receive and investigate complaints of fraud of un-
ethical business practices, and eighty-five per cent said the agency
should have the power to file suit in court to force the seller to
make good any injury to the buyer.

Seventy per cent stated retail stores should be legally respon-
sible to carry out the terms of a manufacturer's warranty or guarantee.

Song is chairman of the Senate Business and Professions Committee
which held public hearings on warranties and consumer protection. He £
has introduced sixteen consumer bills this year.

Ranking next to consumer protection, sixty-nine percent of those
polled indicated they favor legislation to ban tﬁe sale of motor
vehicles with internal combustion engines, and seventy-one per cent
said they would not object to paying $100. for a completely effective
smog control device.

“Our analysis of the returns," Song said, "indicates that the
majorities in these issues are equally large among both registered
Democrats and registered Republicans."

The poll showed that more than seventy-five per cent believe

that the State should take some action to hold down spiraling medical
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costs, though there was no consensus on the method. Th&se responding
were divided almost evenly between a system of voluntary price stan-
dards, compulsory price standards, and a state-operated health in-
surance plan.

In the field of taxes, those polled supported a reduction in
the local property tax by a two to one margin even at the cost of
higher income and sales taxes. Withholding won a 55% to 36% approval.

The voters were also asked about their choices for Governor
and U. 5. Senator in this year's election. For Governor the results
were Reagan - 47%, Unruh - 21%, Yorty - 4%, and other, not sure, or
not voting 28%.

While fifty~three per cent of those responding were registered
Democrats, Song pointed out that the poll was taken in January before
the campaigns had begun.

For U. S. Senator the results were Murphy - 30%, Brown - 17%,
Tunney -~ 7%, and other, not sure, or not voting - 46%. Remarking on
the difference between the support for Brown and Tunney, Song said
that half of his district lay within that of Congressman George Brown,
Jr. and that the people there were "nzturally enthusiastic about
George."

"What interests me," Song said, "is how much less suppert
Murphy has than Reagan. Remember that the poll was taken before
Murphy's connection with the Technicolor Corporation was disclosed.™

Song said that more than ten thcusand people, or roughly six
per cent of the registered voters in the 28th Senatorial District,

had returned their questionnaire.
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Aired: May 20, 1970
Warranty Guaranteed by Law

Gordon Davis, Vice President

State Senator Alfred Song investigated guarantees
and warranties here in Los Angeles last fall.

He found some manufacturers back their products
with a warranty as good as gold.

He also found a lot of others issue warranties and
guarantees that are no more than worthless paper....simply
gimmicks to help sell their products. When buyers try to
claim repairs or replacements, they are met with the runaround:
double talk, extra charges and stalling for months.

As a result of those abuses, the senator has written
a new law, called the "Song Warranty Consumer Protection Act".
It's number is SB 272.

In essence, SB 272 says that any product sold in
Ccalifornia must be what it's purported to be and do what it's
sold to do. The law would make the manufacturer responsible.

If the product didn't work, the manufacturer would
have to fix it or return the buyer's money within 30 days.
The law would also protect the retailer from getting stuck
for making good on the manufacturer's warranty.

If the manufacturer refused to make good on the
product as represented, the law would allow the buyer or re-
tailer to sue the manufacturer for three times the price of
the product, plus all attorney fees, and costs.

Good companies would have no worry. They already
back their products with integrity. But Song's bill would
wreak havoc with the chiselers and sharpshooters who have
looted California’s marketplace for years.

The bill comes up for hearing tomorrow before the
Senate Business and Professions Committee in Sacramento.

KFWB believes that Senator Son's bill, SB 272,
would guarantee that the public would get what it pays for.
That makes it a good bill. If you'd like to add your support,
contact the Senate Business and Professions Committee,
Sacramento.
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SENATOR ALFRED H. SONG

State Capitol
Sacramento, California 95814

Contact: Richard Thomson May 22, 1970
Phone: (916) 445-3386

FOR IMMEDIATE RELEASE

SONG COMMITTEE PASSES TOUCG:Z CONSUMER BILLS

Sacramento -- A package of bills which provide major new
protections for consumers purchasing products with a warranty or
guarantee has advanced an important step in the State Legislature.

The measures, incluqing SB 272 bv Senator Alfred H. Song
(D - Monterey Park), were given a "do zass" recommendation by the
Senate Business and Professions Commitzee over vigorous opposition
by the California Manufacturing Associztion. They now go to the
full Senate for its approval.

The Song bill would, for the first time, give effective
assistance to the purchaser who attemp:zs to enforce the terms of a
warranty or guarantee.

Under the Song legislation, the consumer who purchases de-
fective goods covered by a warranty has the legal right to have
the goods repaired or replaced if he returns them to the retailer.
The bill makes the manufacturer liable o the retailer for the full
cost of servicing the warranty.

Song, who is also chairman of the Business and Professions
Committee, said:

"This committee took a long, harc¢ look at warranties last
fall.

"We found that some manufacturers back up their products with
a warranty that is as good as gold. We also found that others
issue warranties and guarantees that arz no more than worthless
paper --- primarily gimmicks to help se’l their products. When

buyvers of products with bad warranties zry to claim their repairs

or replacements, they are met with a rur-around treatment, double
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talk, extra charges, and stall tactics up to six months.”

Song said that as a result of these abuses he and his coll-
eagues introduced the bills that the ccomittee just passed.

"Good companies will not have to worry," Song said, "for they
already back up their products with intsgrity. These bills are
aimed at the chislers and sharpshooters who have plagued Califor-
nia's marketplace for years."

SB 272 provides that any product sold in California must be
what it is purported to be and do what it is sold to do. The bill
makes the manufacturer responsible if the produce does not work; it
must be fixed or the buyer's money returned within 30 days. It also
protects the retailer from getting stuckx for the cost of making good
on the manufacturer's warranty. If the manufacturer refuses to make
good on the product as represented, the bill would allow the buyer
or the retailer to sue the manufacturer for three times the cost of
the product, plus all attorney fees.

Song's committee also passed his SB 436 which prevents manu-
facturers from disclaiming warranties unless they sell the goods on

an "as is" basis.

The committee voted out SB 921 by Senator Milton Marks (R -
San Francisco) which provides that consumers do not lose the benefit
of their warranties just because they Zail to send a registration
card back to the manufacturer.

Also approved was SB 1351 by Senator Anthony Beilenson (D -
Beverly Hills) which requires automobile manufacturers to reimburse
Gealers for the full cost of making warranty repairs thus insuring
that the dealers will make warranty recsairs.

"My committee did its duty today for all consumers," Song
said. "I am very hopeful that the ful: Senate will do likewise

when these bills come before it during the next few weeks.
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12 San Franciseo Thranicle

~ Senate Passes
~ Warranty Bill

Sacramento

A comprehensive con-
sumer warranty protection
act, first in California’s
history, cleared the Senate
yesterday despite a claim
it would impose a ‘fantas-
tic degree of burden” on
manufacturers. '

By a 24-5 vote, the Senate
approved the *“Song Consum-
er Warranty Protection Act,”
which would require that all
consumer goods sold in Cali-
. fornia be protected by an im-
plied warranty or else that
- the sale be specified as “with
faults.”

Senator Alfred Song Dem-
Monterey Park, the bill's au-
thor, termed it a “first step
in the right direction” to-
ward protecting consumers
against the practice of mak-
ing sale warranties “little
_ more than sales gimmicks.”

The measure would require

Thurs., June 25, 1970

consumer goods manufactur-
ers, including carmakers, to
have California repiar facili-
ties to maintain goods sold
here. .

That provison came in for
heated opposition from Sena-
tor Clark L. Bradley (Rep-
San Jose), who said it would
put “a fantastic degree of
burden” on manufacturers,
especially those out-of-state.

Song responded that had
been considered by th Senate
Business and Professions
Committee which he heads,
during its lengthy study of
warranties.

“It was the determination
of our committee that the
manufacturere would beina
better position to be incon-
venienced, if 1 may use that
term,” Song said.

The measure was sent to
the Assembly. |

Associated Press
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SENATOR ALFRED H. SONG
State Capitol
Sacramento, California 95814

Contact: Richard Thomson June 25, 1970
Phone: (916) 445-3386

FOR IMMEDIATE RELEASE

STATE SENATE PASSES SONG WARRANTY BILL

Sacramento -- A bill requiring manufacturers to stand
behind their warranties passed the California State Senate
today by a vote of 24 to 5. The bill, SB 272, was introduced
by Senator Alfred H. Song (D - Monterey Park) .

One opponent, Senator Clark L. Bradley (R - San Jose)
condemned the bill for "going too far" and "causing unnecessary
inconvenience and hardship to manufacturers”.

Voting in favor of the bill were 15 Democrats and 9 Re-
publicans. Five Republicans opposed it.

In his argument to his fellow Senators Song said:

"Virtually every special interest is represented in Sacra-
mento for the purpose of protecting itself but not the buying
public.

"We, the elected representatives, are vested with the re-
sponsibility of protecting the public's interest.

"The choice is really a simple one. I would choose to in-
convenience the manufacturer rather than the consumer, if such a

choice is to be made.

"There are no laws in California specifically designed to

protect the consumer. This bill is a step in the right direction
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The bill now goes to the Assembly where, according to Song,
it will probably be assigned to the Assembly Committee on Commerce
and Public Utilities. Song said that he foresaw difficulties in
winning the committee's approval.

"The bill is strongly opposed by the California Manufacturers
Association", Song said.

SB 272 provides that any product sold in California must be
what it is purported to be and do what it is sold to do. The bill
makes the manufacturer responsible if the product does not work:;
it musf be fixed or the buyer's money returned within 30 days. It
also protects the retailer from getting stuck for the cost of mak-
ing good on the manufacturer's warranty. If the manufacturer re-
fuses to make good on the product as represented, the bill would
allow the buyer or the retailer to sue the maﬂufacturer for three
times the cost of the product, plus attorney fees.

The bill is based on public testimony given before the Senate
Business and Professions Committee, of which Song is chairman,

during the committee's hearings on warranties last fall.
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SENATOR ALFRED H. SONG
State Capitol
Sacramento, California 95814

Contact: Richard Thomson August 10, 1970
Phone: {(916) 445-3386

FOR IMMEDIATE RELEASE

SONG WARRANTY BILL PASSES ASSEMBLY COMMITTEE

A comprehensive consumer warranty protection act, first

in California's history, cleared the Assembly Committee on Comm- ~
erce and Public Utilities at a special meeting of the committee é
[{e]
today. g
<
The bill's author, Senator Alfred H. Song (D-Monterey Park),
won approval after agreeing to accept sevaral minor clarifying §
amendments. %
The bill, SB 272, now goes before the full Assembly where %
a hard-fought battle is expected. E
Song's bill had been vigorously opgosed by Al Davis, lobbyist E
-
for the California Manufacturers Association. Davis told the comm- §
ittee that the bill would place too heavy a burden on small, out—of::
state manufacturers, Sﬁ&
Song replied that if a manufacturer wants the advertising ﬂg
benefit of having a warranty, he should pay the costs of servicing
his warranty instead of pushing them off on the Californians who
buy his products.
"There are always lobbyists here reoresenting the manufac-
turers," Song said. "I am here to repressnt the people who pay
their hard-earned money for a product thaz:z doesn't work. They ﬁ\?
- »)2:
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need the protection that my bill gives."

The Song bill would make manufacturers live up to the terms
of their warranties.

Under the bill retail stores would be responsible for getting
defective products promptly repaired if the manufacturer fails to
maintain his own repair facilities. The manufacturer in turn
would have to reimburse the retailer for his full expenses in mak-
ing warranty repairs.

When asked about the bill's chances before the full Asserbly,
Song indicated that the vote will probably be close. "This will
be a real test of commitment to the cause of consumer protecticn,"
he said. "The outcome may well depend on the public support we
receive."

The bill is based on extensive public hearings on warranty
problems held last fall by the Senate Committee on Business and

Professions.
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THE CONSUMER
Solid Warran

BY ALEXANDER AUERDACH

Tumes S1af1 Viriter

A bill to give California consurmers

the strongest warranty protection in
the nation has passed the Assembly
and the Senate and is awaiting ac-
tion by Gov. Reagan.

Under provisions of the bill, SG
272, every sale-of a consumer item
would be covered by 2 warranty,
either expressed or fmplied. The hilt
i< sponsored by Sen. Alfred Song (D-
Aonterey Tark.)

Manuf{actur would have to set
up service facilities within the state
tn - cover repairs ander warrant?,
and would have to make repairs
within 80 days.

The warranly or guaranice (the
terms are synonymous) must be

writlen in simple, easily understocd
language.

1f the item is not covered by 2
written warranty, it is still subject
to an implied warranty—that is, the
item is understood to be fit for the
task it is intended for, and suitable
for sale. Now, for example, a camera
nwarranty™ can inrlude a disclaimer
saving that the maker dnesn't gua-
rantee that the thing will take pic-
tures or is even good ennugh to sell.

The bill alse allows hoth the con-
sumer and retailer 1o sue the man-
ufacturer [or triple damages plis
costs for willful violation of its pro-
visions. .

The bill would onlv caver gonds
raanuiactured and sold after March
1, 1971, to give sellers time to bring

vies Promised In

1
1

Crant Q 21 .
- aCl 18 L ! 1

their practices in conformity with
the new rules.

According to one of Soug's re-
cearchers, no other state has a law
giving the consumer similar protec-
tion concerning warranties.

The manufacturer or seller could
still offer goods without warranty,
but must state conspicuously, in
writing. that thex are for sale "as i=."
or "with all faults," and that the
buyer assumes the entire risk as< to
quality ant performance and any
cost nf repairs or scrvice. '

That woul! be enntigh to =cate nfl
most customers, but as Seng notes,
manufacturers now give written
warranties "primarily to advertise
their products and to give the pur-

Tlease Turn to Tage 11, Col. 1

WARRANTY BILL

Continued irom 8th Fage

chaser 2 sense of security
at the time of sale. Ex-
press warranties are basi-
callv sales aids.” .

They are badly abused

Song adds. Mrs. Vir-
ginia Knauer, the Pres-
jdent's special assistant

for consurer affairs, says
that warranty problems
are the leading cause of
complaints that come 10
ber office.
During hearings on SB
272 Song found that ire-
: quently the warranty fails
o tell the customer how to
obtain repairs for a defec-
- tive product, and whether
.the maker or retailer is re-
sponsible for the warran-

5.
"Often the warranty is
written in "confusing or
. 1nisleadihg terms,” Song
* adds, or is written 10 ac-
tuzlly diminish the protec-
tion normally avzilable
under the usual implied
warranty.
The warranty may be
good only if the consumer
ships the product at his

expense 1o a factory across -

the country, and the work

may take morths to com-

plete.

Or the retailer who is
supposed 1 do the repair
work under the manufac-
turer's warranty refuses
to do it, becausce the manu-
facturer won't pay him
enouzh to make a falr pro-
- “fit op theworks

1f the manufacturer
chonscs to give aswarmanty
in writing, thrn he must

!

_f_l_thcr_set up repair facili-

ties in the state or must
pay dealers o make the
repairs.

It the seller, not the
manufacturer, gives the
customer 2 warranty of
his own, then the warran-
ty Toust stale that it is the
dealer who gives the gua-
rantee and that it's the
dealer who will do the Te-
pairs.

The bill does put addi-
tional burdens on both the
retailer and the manufac-
turer, Song says, since the
dealer might have to ¢rop
a written guarantee the
manufacturer can't back
up. But it 2150 gives the re-
tailer the right to recover
the cost of doing warranty
WOTK.

If the manufaciurer
twants the banefit of adver-
tising 2 written warranty,
says Song, he must accept

-tne responsibility.

Fom A By
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Consumer Bill Should Become Law

ISSUE: Should Gov. Reagan sign a bill pro-
viding California consumers with the strong-
est 1carranty protection in the nation?

Legislation spelling out a solid set of
around rules for that most quarrelsome of
trios——manufacturer, retailer and consu-
mer—awaits Gov. Reagan's signature.

As protection for consumers, we believe
that Senate Bill 272 deserves a guberna-
torial signature. The bill will also clear up
much of the small-print confusion in many
of the guarantees attached to consumer
products sold in the state.

State Sen. Alfred Song (D-Monterey
Park), sponsor of the bill, contends it will
provide California's consumer with the
strongest warranty protection in the na-
tion.

The primary aim of the measure is to
make certain both the manufacturer and
the seller of a consumer item stand back of
products sold the public.

Under its provisions, every consumer
product, from autos to coffee pots, would
be covered by a warranty — either ex-
pressed or implied. Written guarantees
would have to be in easily understood lan-
guage.

A manufacturer, who would be required

to make repairs within 30 days, would
have several service options: setting up fa-
cilities within California; contracting with
independent serivce firms, or paying deal-
ers to make repairs. Under any of these,
the purchaser would be assured of a work-
able product—not false promises or a com-
plicated procedure under which repair or
replacement requires an unpleasant con-
frontation.

It would still be possible to sell without
warranty, provided the seller made clear
in writing that the product is for sale "as
is” or "with all faults."

In cases of wilful breach of warranty,
any consumer or retailer could sue for
triple damages, if the claim was not a class
action.

The legislation on the governor's desk is
a compromise measure developed during
an interim session committee hearing.
Business groups, which took part in the de-
bate, are not particularly enthusiastic. But
they are not opposed.

Since the Nixon Administration has
withdrawn support of proposed legislation
permitting class-action suits to recover
damages for product misrepresentation so
as not to overload federal courts, it is up to
the states to protect their own consumers.

SB 272 should become part of California
law.

COMPLIMENTS OF

ALFRED H. SONG

MEMBER CALIFORNIA STATE LEGISLATURE

(800) 666-1917
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‘Mrs. Knauer: Brash Grandma
Who Speaks for Housewives

BY ALEXANDER AUERBACH

Times Statf Writer

Mrs. Virginia H. Knauer looks like
the classic American grandmother,
and comes on like a Republican
ward heeler. As the President's spe-

. cial assistant for consumer affairs,
she's a little of both.

Mrs. Knauer, who swept through
Los Angeles Wednesday to tape a
guest spot on a TV show, moved into
public life 15 years ago, when her
husband was campaigning for dis-

trict attorney in Philadelphia. She.

would-go to opposition rallies-and
"reply" from a jeep-mounted public
address system.

She iz today equally unahashed at
stating her case, and equally aware
of the political realities of her job,
which exists at the pleasure of Pres-
ident Nixon,

Major Complaints

Most complaints that come into
her™57TTc8 Concern aUtos with "shod-
d¥ woramanship in the first place of
Shoddy Tepairs,' or household appli-
sates it~ 1At apart_before the
WATTanTy expires, but the warraply
dJoesnT what_it savg"

—Her staff—'were authorized to
have 17, but we have 33, with the ex-
tras borrowed from other depart-
ments'—receives about 4.000 letters
a month, and fires off volleys of its
own to manufacturers mentioned in
the complaints. :

"It's amazing what a response a
letter zets when it's on White House
stationerv,” she says, with her dis-
arming, dimpled smile.

While she may enjoy deflating in-
dustry's self-image, her loyalty to
President’ Nixon is puncture-proof,

and references to his na== and of-
fice sprinkle her speech ke some
political dnxonlogy.

"The President gave = personal
responsibility,” she will sz Or she
will explain that "the Pres:dent him-
gelf" wants something ione, She
starts work each day at 7:30 am.
with a meeting at the Wkite House,
"in the Roosevelt Room, ~at's right
across from the Oval rocm, and if
hoth doors are open we cin see the
President at work, and often he
joins us."

Please Turn to Pag2 17, Col. 7
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MRS. KNAUER

Continued from 1ith Page

She is obviously quite
happy with the arrange-
ment. Asked about the
suggestion that an inde-
pendent consumer agency
be set up, Mrs. Knauer re-
plied:

"I think this office
should be in the White
House, so it can speak
with the authority of the
President and get things
done because he wants
them done.”

Not surprisingly, that is
President Nixen's view al-
0.
But if Mrs. Knauer is an
astute politician, she also
is a tremendously energe-
tic woman determined to
get on with doing her job
as she sees it.

Prior to entecring her
White House job she ran
the Pennsylvania Bureau
of Consumer Protection,
one of the toughest state
consumer protection agen-
cies in the nation.

On moving ta Washing-
tcn. she says, she "discov-
ered that a great many
states have mno consumer
protection departments at
all, have no money, have
no manpower and have no
laws to provide for one."
Codifying Laws
To correct that, her
agency is codifying all the
state consumer protection

Jlaws in the nation. so that
qif a state decides it needs a

law in a certain area of
fraud it car find out
quickly what other states
ave tried.

Within the next few
days her office will be an-
nouncing a set of consu-
mer education guidelines
for use in schcols, ranging
from kinderzarten to high
school, to "turn the com-
ing generation into more
shoppers.

We teach them how to
earn money, but until now
we haven't taught them
how to manage that mo-
ney and spend it wisely."

But kindergarten kids?
Yup, and as a mother and
grandmother Mrs. Knauer
speaks from first-hand ex-
perience. Her grand-
daughter is now an old
hand at nine, but a few
vears ago the tot went
with Mrs. Knauer on a
shopping trip and taugst
her a leszon. >

"IVe went into the fopd
store and she picked &p
the same brands and sifs
her mother bought. Wi
we went to buy hera
dress, she looked to %2
that there was enough
material in the hem. Kids
are great imitators. All@e
have to do is show thgm
the right way to shop.'ﬁ

Later her office expaots
to help release some of ithe
best - researched  prod€gt
available to the consumger.

Before Uncle Sam bu€s,
he tests, whether ityube
hearing aids for the Vefr-
ans . Administration, &gr-
pets for federal buildirﬁ;,
shoelaces for GI's or H2I-
point pens for tax co]ﬁc-
tors. Until now, howevar,
these test results have not
been made public foigm
general benefit of thewas®
pavers who paid for tlnl':

"The President gav #gm
personal responsibilit, #
develop a policy on the re-
leaze of product informa-
tion." Mrs. Knauer sayrs,
and her office will have a
plan for him in August. °I
expect this will result in
an executive order on the
release of information,*
she adds.

But if you can’t wait un-
til then for advice, you can
always write a letter to
Mrs. Knauer's grand-
daughter.

A
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Bill on Product Warranties
Planned by 4 dministration

By o WALL STREET JOURNAL Staff Reporter

WASHINGTON--The Nixon Administra-

{ tion plans to propose legislation to improve

product warranties.

The bill basically would authorize the
Federal Trade Commission to require cer-
tain disciosures by manufacturers of what
their warranties” cover or don't cover,
Richard McLaren, Assistant Attorney Gen-
eral, told the Senate Consumer subcommit-
tee. The bill also would require that any-
thing labeled a ‘‘warranty’’ or ‘“‘guaran-
tee”” must guarantee that the product is fit
for the use intended. Many warranties cur-
rently disclaim any guarantee of fitness.

The Administration bill would cover all

consumer products costing $25 or more,-

Mr. McLaren said. The Consumer subcom-
mittee is considering a broader warranty
bill, which would set minimum require-
ments for guarantees on all consumer
products with mechanical or electrical
parts.

A
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Rlirror of opinion

Teell for the cousummer

As more and more consumers find them-
selves stuck with more and more products
~or services that won't work or work poorly,
the need grows for lJaws to protect them, Con-
sumer-minded men like Ralph Nader, Sen.
Philip Hart, Benjamin Rosenthal and others
aresswamped with letters from gypped, de-
ceived and frustrated consumers. It is rare
that anything can be offered them, except
sympathy. Even the government's office for
consumer affairs, run by Virginia Knauer,
has no enforcement power against dishonest
companies and merchants; only recently
has the White House given Mrs. Knauer a
measure of “power’’ — she can forward let-
ters of consumer complaint to the companies
cited.

Currently pending before Congress is a
bill which should add a few sharp teeth to
consumers’ rights, The Magnuson-Moss
Consumer Products Guarantee Act will give
the buyer of, say a television, the guarantee
that the machine will work well and for a
reasonable length of time — for the duration
designated. Theoretically, this is the ethic
under which the public has been buying its
goods all along; but under the Uniform Com-
mercial Code, which holds in 49 of 50 states,
the merchant can place an express guaran-

tee on his product in place of an implied
warranty. In layn.en's terms, this means
that a can-opener ‘hat had an implied war-
ranly, which would last for a number of
years, can be strapped with an express
guarantee that will see the product through
for only, say, six months, which is hardly
long enough, as many luckless consumers
find out.

The Magnuson-3oss bill would cut out
this kind of nonserse. It wouid create mini-
mum federal standards if the manufacturer
decides to give a warranty eor guarantee on
his product.

Thus, it would prohibit the manufacturer
from limiting bhis lability. If a merchant
says, "1 guarantee my product,” nis words
mean exactly that: he guarantecs his prod-
uct. The Magnusorn-Moss bill would further
allow a consume:r to bhring ecourt action
against a manufacirer and have the latter
pay attorney fees i he loses the case.

It is incredible that laws like these are
needed, since the Federat Trade Com-
mission, Mrs. Knauer, even Mr. Nixon in
his recent consumer message, are pre-
sumably looking out for the American con-
sumer. But the presumption cannot be de-
pended on when the unaware consumer
walks into the marketpiace.~Washingtes
Post '
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Californin State Sewate

g ALFRED H. SONG

STATE SENATOR
TWENTY-Z 3HTH SENATORIAL DISTRICT

August 3, 1970

TO: Members, Assembly Ccmmittee on
Commerce and Public Utilities

RE: SB 272
When my SB 272 was presented before the Assembly Comm-
ittee on Commerce and Public Utilities on Monday, August 3rd,

I received the impression that a section of the bill may have

(800) 666-1917

been misinterpreted. 1In order to insure that the bill is
fully understood, permit me to emphasize the following.

SB 272 gives the manufacturer a series of choices. The
first choice is whether or not he wishes to issue an express
warranty. If, and only i, he issues an express warranty,
does he face the second choice.

This choice requires the manufacturer either to maintain

authorized service facilities or to fully reimburse his re-

.l LEGISLATIVE INTENT SERVICE

tailers for servicing his (the manufacturer's) warranty. :ﬁ;
=

ol

In actuality, the ozption of maintaining authorized ser- 2y

vice facilities is in the bill as a benefit to the manufacturer.
This provision does not require him to rent one foot of space

or to hire one employee. Rather, it permits him to select

- 3\ N
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certain retailers or certain repair dealers out of the many
dealing with his products to handle warranty servicing. It
allows him to restrict the number of retailers to whom he
would be liable for warranty work.

Many manufacturers (Sony, RCA, Sunbeam, etc.) presently
use a system of authorized service facilities. Though Al Davis
seemed to have missed the point in committee, elimination of
this option would bring the California Manufacturers Associa-
tion down on him in force.

One brief additional point. What is the very worst that

could happen to a manufacturer or a retailer under this bill?

(800) 666-1917

The worst that could happen to a manufacturer is that he
would have to sell his products without an express warranty.
This might be the only choice for the small, out-of-state manu-
facturer, but it is a better choice than having California con-
sumers stuck with his worthless warranties.

The worst that would happen to a retailer is that he
might have to inform a manufacturer that he could no longer sell

the manufacturer's goods or could no longer sell them with an

.l LEGISLATIVE INTENT SERVICE

express warranty. This might cause a deterioration in the re- Sﬁ&
lationship between manufacturer and retailer, but that is better ﬂg
than having California citizens suckered by false promises.
My staff and I have worked hard on this bill. It is good,

effec}}ve legislation. I ask for your "aye" vote.
Si?e?-gly,

ensn A2
ALFRED H., SONG
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Preliminary Sections:

1 (a)

1 (b)

1 (c)

1 (4)

2 (a)

This chapter may be cited as the "Song Consumer Warranty
Protection Act."

Any waiver by the buyer of consumer goods of the pProvisions
of this chapter except as expressléy provided herein shall
be deemed contrary to public policy and shall be unen-
forc=able and void.

If any provision of this chapter or the application thereof
to any person or circumstance is held unconstitutional, the
remaindar of the chapter and the application of such
provisions to other persons or circurmstances shall not be
affected thereby.

The provisions of this act shall not affect the rights and
obligations of parties determined by reference to the
Commercial Code except that where the provisions of the
Commercial Code conflict with the rijjhts guaranteed to
buycrs of consumer goods under the Provisions of this

chapter the provisions of this chapter shall prevail.

Definitions:

1. Consumer Good: "Consumer Good" or "Consumer Goods"

means any motor vehicle, machine, appliance, device, product

A-1
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Page 2.

or commodity that is used or bought for use primarily
for personal, family or household purposes.

2. Buyer: "Buyer" or "Retail Buyer" means any person
who buys consumer goods from a person engagad in the
business of manufacturing, distributing or selling such
goods at retail,

3. Manufacturers "Manufacturer" means any individual,

partnership, corporation, association or other legal
relationship which manuafactures, assembles, produces
or gathers consumer goads.

4. Distributors "Distributor"” means any individual,

partnership, corporation, association or other legal

relationship which stands between the manufacturer and

the retail seller in furchases, consigynments or contracts for

for sale of consumer goods.

5. Retail Seller: "Ratail Seller" or "Seller" or

"Retailer" means any individual, partnership, corporation,

association or other 1l23al relationship which engages in

the business of selliny new goods to retail buyers.

/6. Implied Warramty of Merchantability: "Implied

Warranty of merchantability" or "Implied Warranty that
goods are merchantable®, means that the consumer goods
nmust be at least such as:

(a) Pass without objection in the trade under the

contract description; and

fg; Are fit &dr the ordinary purposes for which

such goods are usad; and

(c) Are free fro- defects of materials of workman-

800) 666-1917
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(@) Are adequet=ly contained, packaged and labheled:
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Page 3.

and
(¢) Conform to the promises or affirmations of
fact made on the container or label.

e

(//7} Implied Warranty of Fitness: "Implied Warranty of

Fitness" means that whazn the retailer, distridutor or
manufacturer has reason to know any particular purpose
for which the consumer goods are required and further,
that the buyer is relying on the skill and judgerent of
the seller to select and furnish suitable goods, then
there is an impli=d warranty that the goods shall be fit
for such purocse.

3. Sale "AS IS' or "WITH ALL FAULTS": Sale "AS IS" or

"WITH ALL FAULTS" means that the manufacturer, distributor
and retailer disclaim all implied warranties that would
otherwise attach to the sals of consumer goods under the
provisions of this chapter. In the absence of any express
warranties accompanying the sale, the buyer assuna2s the
entire risk as to the quality and performance of the goods
purchased on an "AS IS" or "WITH ALL FAULTS" basis.

1. ¢/'Every sale of consumer goods by a manufacturer in this
state shall be accompanied by an implied warranty that
the goods are merchantable, except that no such iwplied
warranty accompanies the sale of consumer goods that are
sold on an "AS IS" or "WITH ALL FAULTS" basis, provided
the provisions of this chapter affecting "AS IS" or "WITH

,A§££ FAULTS" sales are strictly complied with.

2, J Every sale of consumer goods in this state by a manufac-

turer who has reason to know at the time of the sale that

the goods are required for a particular purpose and that

A.,
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2/(3)

Ja

and that the buyer is relying on the manufactursar's
skill or judgemant to select or furnish suitable gonds
shall be accompanied by an implied warranty of fitness.
If the sale is made throuch a retailer or distributor,
and that retailer or distributor has reason to know at
the time of sale that the goods are required for a
particular purpose and that the buyer is relying on the
retailer's or distributor's skill or judgement to select
or furnish suitable gocds, then, in lieu of the manufac-
turer, that retailer or distributor shall be cez=mefioto
have impliedly warrented that the goods are fit for

that purpose.

//T%e implied warranty of merchantability and, where

applicable, the implied warranty of fitness are ex-
pressly made non-waiveable, except in the case of a sale
of consumer Jgoods on an "AS IS" or “"WITH ALIL FAULTS®
basis, provided the provisions of this chapter affect-
ing "AS IS" or "WITH ALL FAULTS" sales are strictly
complied with.

4. No sale or consumer goods on an "AS IS" or "WITH

ALL FAULTS" ©basis shall be effective to disclaim the

implied warranty of merchantability or where applicable the
implied warranty of Ffitness, unless
(a) a conspicuous writing is attached to the
goods which clearly informs the buyer in simple
and concise language thatg
(i) the goods arz being sold on an “ASIZS"
or "WITH ALL FAULTS" basis; and A-16

(ii) the entire risk as to the quality and

per:zorranc? of th2 goods is with thoa buyer;and

(800) 666-1917
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’z 2 5,

o (iii) s 11d the goods prove dafect e following their
purcaase, the buysr and not tis manuafacturar, distributor
or retailer assares the entire cost of all necessary
serzicingy or repair.

5. Every sale of consumer goods on zna "AS ISY or "WITH ALL

FAULTS" basis, madz2 in corpliance with the provisions of this
chapter shall constitute a waiver by the buyer, of the implied
warranty of nerchantability and wherz applicable the implied

warrTanty of fitnaouss,

f/6f Jething in this chaptersshall afis-t the rigat of the

man2lacturer, distributor or retailer to nmalke additional

warranties with rospect to cgasumer goods, bu: a manufasturer

M~

distributor or resailer, may not, by such additional warranties @
8

modily or limit the application of tha warranties gquaraateed by ©
=)

. - o
this chapter to th=2 sale o7 consumer Joods. )
_#<  Every manufacturar, distributor or retailer maxing additional,
)

warrinties with rospect to consamer joods shall exprass such =
7

additional warraaties in clear and concise terms and clearly =
z

» I3 » . LIJ
identify the party making such additional warranties. =
- ~ -~ - u “ - . * Lu
,/8° overy manufactursr of consumer gcods which are sold in this E
state and for which Lhere exista a warranty, either expressed %)
o

or implied in law, shall maintain in this stare sufficieat ser- Y
viecz and repair fariliti:s to carry o1t the teras of such igi
. ! I::
warranties. a2

rd

9. Tthere such sorvics and repair facilities are maintained in this
state and service or repair of the goods is necessary because they
do not comply with the implied warranty of fitness, such service

and repair must be commenced within a reasonable time following

A-a9
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receipt of thz2 gcods by the manulactursr or it's repra-
sentative in this stato, and unless buyer agrecs in

-
IS

(g
-

riting to 2 contrary, the goods must be returnad, at

the manufacturer's expensge, in merchantahle condition within
37 days. Should zha manufacturer b2 unable to return
merchantable goods, he shall;
(i) replace; or
(ii) reirdmr:z: the buyer in an avount egual to the
purcnase pric2 paid by the buyer less that arount
irectly attributable to use by the buyer prior to
discovery oI thz defect, providad that in no event
shall such deduction from the purchagz price be made
for dz2fective goods forwarded to the manufacturees:

or his representative in this stat

N
(800) 666-1917

within 32 days

of their purchase.

190 (a) Failure to providz the required service and repair
facilities within this state shall crzate the following
option in the buyer:

1. Return tha dafa2ztive article to thz ratail seller Ffron
wnom the defectiv: good was purchased for;

(i) replacerzat; or

.l LEGISLATIVE INTENT SERVICE

(ii) servica or repair in accordance with the terms o §

)

- . . $ala

and conditions o the warranties: pa
A-100

at the eption 5f the buyer.
(iii) If the retail seller is unable to replace the
defective article whth merchantable goods or is unable
to service or r2pair the goods in accordance with the
terms and conditions of the warranty, the retail
seller shall rzimburse the buyer in the amount equal

to the purchaz: prica paid by the buver lacs that
Y
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Page 7.

amount directly attributable to use by the buyer
prinr ro discovery of tha= dafeck, provided that in
no cvent snall such ézductions from the parcnase
prizs be mad: for defectiva goods returnzd to the

L

retail seller within 32 days of their purchase.

<Z(//aeturn tha dafective article to the nearest retail

saller of 1lik
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(i) replac=zaent; or
(ii) service or repair, in accordance with the
ter~s and conditions orf th=2 warranties;

at the option or the retail seller.

10 (b) ~Whera the option is exercised in favor oi service and

repair undar 19 (a) 1 or 2 above, such service and

repair must be comuwenced witain a reasonaosle time, and

unless buyer agrees in writiny to the contrary the goods

must be retaracd in merchantavle condition within 370 days.

‘/11. Every manuiactarar who fails to provice, wien re-

quired by this chapter, service and repair facilities

within this state shall be lianie to cvery retail seller

o

ta

that manuracturcr's goods whe incurs obligations in

giving effect to the warranties that acconpany that

manuiacturer's consumuer goocds, in the following manners

{(a) in the eveat of replacement in an amount
equal to the actual cost to thoe retail seller of

the replaced goods, plus a reasonable handling

charge. A’ (O

(o) in the event of service and repair, in th2
sount equal to that which would b2 received by
the retail seller for like service rendered to

retail consuners who are 2ot entitled to warranty

/

‘0

.l LEGISLATIVE INTENT SERVICE
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e

(o)
(6]

protection, including wher: aznlicable the cost

of parts, servicing, labdor, storage overh-ad ang

ah
(c) in the evaat of reimburzement undar option
12 (a) (1) (iii) avovz, in an amount ecqual to that

reimbursed to the buyer, plus a reasonable

handling charge.

.12, In the evont of additional warvantias rade by

percons other thaft the manufacturer of tha goods tha

obligation of th~ person making such addi*ional warrankties
. b/

shall »2 the same as that inposed on manu Tactures under

sections 8, 9 and 10 of this chaptor.

.13, Any buy2r of consumer goods injured by a willfnl

violation of the provisions o7 this chapter may bring an acti

for ths recovery of damages. Judgement ray be entered for

three times the arount at which tha actual danages ar2

4}

ssesscd plusc reasonable attorney faeos.

b

jae

4. Any retail seller of consumer 500ds injured b the
P 3

willfa)l or repcated violation of tha provisions of this

Jode

chapter may bring an action for the recovery of damages.

Judgement may ba entered for three tires the amount at

Ressg

which the actual damages ars 3ssad plus reasonable attorney

4o

fees.

(800) 666-1917
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ANSWERS
YES NO
N % %
1. How long have you lived in California?
a. Lessthan Lyear ... ... ... .. ... 1
o I =S years ... ... 2
€. S 10 years ..., 6
d. More than 10 years . .............. ... 90
2. For those who have moved here from other ystates: Do you like living in
California more than in your former home?
a. Prefer California . ............................ o050 000 55
b. Prefer another state . ................ ... ... ... .. ... .. 5
c. Lived here all my life ................... BC0o0o0a006D0d 30040 19
AIR POLLUTION
N :
Experts tell us that about 80% of the smog in the air is produced by the internal
combustion engines in our automobiles. Last year, the Senate passed a bill to ban the sale
of these erines after 1974, which would have forced the automobile manufacturers to
switch to a clean—air system such as steam, electricity or gas turbine. While the bill was
defeated in the Assembly, it will be introduced again in 1970.
3. If you were a Legislator, would you vote for this bill? ... .............. 69 25
4. If someone invented a smog control device for our present automobiles that was
completely effective but which cost $100.00, would you favor a law requiring
ever;y automobile owner to purchase and install one? .. ... .. 20000 ¢ 3% 000 ¢ 71 24
. CONSUMER PROTECTION
This is a field in which I have been active as Chairman of the Business and Professions
Committee. We held public hearings on warranties and consumer protection, and I will be
introducing iegislation on the subject next year.
5. Shouid the State have an agency which receives and investigates complaints of
fraud or unethical business practices committed by those who sell to the public? . g8 10
6. Should this agency have the power to file a suit in court in order to force the
seller to make good his injuries to the buyer? . ... ... ... ... ... 85 10
Y 7. Mar.» products, such as automobiles and appliances, come with some form of -
: guarzntee or warranty from the manufacturer as to free parts or repairs. Some
i marufacturers do not make good on these guarantees. Should the retail store that
sells the product be legally responsible to carry out the terms of the
\ manufacturer’s guarantee? ... ... ... ... ... L 70 26

SENATOR ALFRED H. SONG

28th Senatorial District

Questionnaire Response

" SENATOR
ALFRED H. SONG

TOTALS WILL NOT ADD TO 100% BECAUSE NOT EVERYONE ANSWERED EVERY QUESTION.

" pa— -
e e N t -

(800) 666-1917
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HEALTH CARE

I have been concerned about the high cost of medical care for some lime, and last year I introduced a
bill to provide prepaid health care for every working person. The bill would have enzbled those who
work and pay taxes to receive at least as much medical care as those on welfare. It did not pass, but I
intend to introduce new legislation in 1970.

. %
8. The cost of a one—day stay in a hospital is expected to rise above $100.C0 ?
within five years. Other medical costs will doubtlessrise as much., What should tre
State do to cope with this?
a. Nothing. Just stay out . . . .. . ... .. . . . e e 8
b. Appoint a commission of doctors and laymen to set voluntary price sta-d-
IO A s e s S s e o a a0 e 000 a0 0 cd e B ad 056008 a00 00
c. Regtllate medical prices and fees by law . ... .. ... ... . .. ... ..., 31
d. Establish a state—run health insurarce plan .................... 21
e. Notsureorother . ... ... . . ... i e 10 .
. . ) . YES NO
9. Many countries have health insurance plans that are operated by the government. ~.
California has such a program for welfare recipients — Medi—Cal. Would you favor % %
a voiuntary health insurance plan, administered by the State, that provided the
benefits of Medi—Cal to all Californians at a reasonable cost to the subscriber? 65 24
10. Would you want this plan to be compulsory for everyone if it would bring the
costs dOwn? L. e e e e e e e e 40 48

TAXES

Many of us believe that local property taxes are too high. Most property tax money goes for schools,
and the most effective method of property tax relief would be to obtain the necessary school support
funds from state taxes instead of the properly tax.

At present, local tax rates differ widely from one school district to the next. A district with litlle to
tax will have higher rales and raise less money per pupil than a district thalt can tax industry or
expensive homes.

One solution is to equalize both the properly tax rates and the amount of support per student bK'

having the Stale collect and distribute the money. This would help poor districts such as Baldwin Par
at the expense of wealthy districts such as Beverly Hills. Another solution would be to cut the local
property taxes and pay for our schools with higher sales an@ income taxes.

11. Do you favor a reduction in the local property tax if state taxes have to be
increased to make up the difference? .. ... .. ... ... ... .. ... S e 61 31
12. If your answer to No. 11 is “YES”, would you prefer a state property tax or
higher income and sales taxes?
a. State Property Tax ... ... ... ... .. 0. a6 o0GQdoo0o00a 13
b. Higher Income and Sales Tax .......... e e a oo " 52
i3. Those opposing more state support for schools say that any increase in state aid
would weaken the power of our local school boards. If this were true (and you 3
can argue it both ways), would you change your answer to question No. 11?7 ... 11 70
14. The United States Government deducts part of our Federal income tax from

every paycheck, and many believe that the State should withhold our State
income tax in the same way. Those in favor say this will insure that evervone
earning money in California pays his share of taxes. Those opposed argue that
taxes should hurt as much as possible and that withheld taxes don't hurt enough.

Do vou agree that the State should withhold State income tax from our
paychecks? . ... ..o i o i U'a'a 8660 a6an 55 36
'POLITICS

The answers to these questions may give us a vague preview of the outcome of
next year’s elections.

15. Who is your choice for Governor in 19707 [CHOOSE ONE] %
a. San Francisco Mayor Joseph Alioto . ... ..................... 6
b. Governor Ronald Reagan . .. .. ... ... ... ittt 47
c. Assembly Democratic Leader Jess Unruh . . ... ... .............. 21
d. Los Angeles Mayor Sam Yorty . . .. . oo v i it it it i e e 4
e. Otherormotsure . .. ... ... ... . .0t iiniennneenns 15

16. Who is your choice for United States Senator in 1970? [CHOOSE ONE]
a. Congressman George E. Brown, Jr. . . .. ... .0ttt it 17
b. State College President S. I. Hayakawa . . ... ... .. ... .......... 20
¢. Senator George Murphy ... ......... 0 oO00DbO0n0cA0DEEAE0080 S 30
d. Congressman John V, Tunney . ........... .. ..., ......... 7
e. Other or not sure . . ... .. 0 0000000080000 aa00 doocosonos 19

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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REPLY TO: COMMITTEZES

BUSINESS ANo PROFESSIONS
STATE CaPriTOL

CHAIRMAN -
MEN 1
SA(C;F::;di:;'Oa::: 4 N HEALTH AND WELFARE

INDUSTRIAL RELATIONS

— Ualifornia State Senate

MEMBER
LOS ANGELES 90012 a CALIFORNIA LAW REVISION
(213) 620-5540

COMMISSION

STATHE ALLOCATION BOARD
DISTRICT OFFICE

2337 SO. GARFIELD AVENUE D
MONTEREY PARK 91754
(213) 724.3825% ALFRED H. SONG
STATE SENATOR
TWENTY-EIGHTH SENATORIAL DISTRICT

May 25, 1970

Dear Friend:

A few weeks ago you received my newsletter telling about
the bills I introduced on warranties. This is a progress
report on these bills.

As the enclosed clipping from the Sacramento RBze describes,
my bills were passed by the Senate Business ani Professions
Committee over the vigorous opposition of General Motors
and the California Manufacturers Association. This Associ-
ation represents the giant corporations that mzke such
products as refrigerators, radios, washing machines, and
automobiles, and it and General Motors are vers tough peo-
ple to have against you.

(800) 666-1917

My bills say that when you buy an appliance, an automobile,
or other product that is defective and is covered by a war-
ranty, you have the legal right to have it repazired or_re-
placed if you return it to the retail sellér. The bills
protect the retailer by making the manufacturer liable to
him for the full cost of servicing the warrant.

The California Manufacturers Association says <hat these
bills are unnecessary restrictions on big business. I say
that they protect us from the shady operator and the compa-
ny that wants to make promises it won't live up to.

.l LEGISLATIVE INTENT SERVICE

Moving my bills from the Business and Professions Committee
to the full Senate is just the first step. I =ope to be
able to secure enough votes from my fellow Serators to pass
them into the Assembly. After that, with suchk powerful
forces in opposition, the way will be far fror smooth.

I promise, though, that I will do all that I can to pass
these bills and have them signed into law. Tkzy would ben-
efit every one of us consumers in California.

%’ (Q‘—V
ALFRED H. SONG

AHS/1s

Enclosure

o/

- “
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THE SACRAMENTO BEE

Protection For Purchasers

Fridav, May 22, 1970
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28th Senttorinl Diastys

Measure Requiring Manufacturers To Stand Behind Warranties Reaches State Senate Floor

By James Dufur

Bills  requiring manufac-
turers to stand behind their
warranties reached the Sen-
ate today,

The bills were approved
vesterday afternoon by the
Senate Business and Profes-
stons Committee.

Opposition was voiced by
represenfalives of  General
Motors, the California Manu-
factuers  Association, the

California Automatic Fire-
arms  Association and the
California Council of Air
Conditioning and Refrigera-
tion Contractors Association
at a committec hearmg.

In many cases, Sen. Alfred
I Song, D-Los  Angeles
County, committee chairnan
and author of the major i,
SB 272, offered to mect
ohjections  throngh making
minor changes i the balls,

But Stuart D. Willson of

Detroit, an attorney for GM,
told Song that even after
making' several amendments
to SB 272 — and some other
bills — GM will still be op-
posed.

Scan McCarthy, who has
heen working WIth Song's of-
fico m (hdflln‘-' some of the
legislation,  said  SB 272
would roquire manufactuers
to stand behind therr wanr-
ranties and, in some cases,
to retain facilities in Califor-

The Sacramento Bee

Locally owned and operated for 113 years

JAMES McCLATCHY, founder, editor, 1857-1888 .
C. K. McCLATCHY, editor, president, 1853-1936

Nal- v

VOL. 226—No. 37,015
Friday, May 22, 1970

nia to make repairs.

If there are no facilities in
he said, repairs
would ha\e to be assured A R Davis, a vice presi-
within 30 days or the buyer
must get  his money  back,
less a reduction for the tlme
hie has used the product.

Escape Clause
mantlacturer does nol want

lo stand hehind g warranty, ucts.
he must include a notice on He also was

“with all faults.”

association, was

Whetmore said his daugh-
ter, a student in the Univer-
sity of Southern California,
tried to get a new automo-
bile she purchased in Or-
ange County repaired by a
dealer near USC and, at
first, was unsuc essful,

He, said he d to inter-
vene and added that one rea-
son he is strongly backing
the legislation is that a con-
sumer should not have to be

a prominent person or attor-

(800) 666-1917

his product that the con-
sumer is buying it “as is” or ided in SB 27

over some e\omptmns pros-

Song noted [ll(‘ fegislation

said a major prohlem

member,
Whetmore,

stems from recent hearnios
by the committee
dent of the manufacturers ing a failure of
concerned tuers and dealers
that such a warnmg could behind their warranties,
“scare away' some consum-
ers and also could prevent volved autamobiles,
that of a some retailers from stockig committee

their shelves with such prod- James I

CONCe -
manutn
to stord

He
m-

and omue
Son

R-Orange County, provided o

concerned  personal example,

ney to get a dealer to make
repairs promised in a war-
ranty.

Other bills approved by
the committee include SB
921, Marks, which would nut
require a consumer to mail
in a purchase notice to the
manufacturer fo gain the
benefit of a warranty, as
long as the consumer can
provide the date of pur-
chase.

190



SB 272

APPLIES ONLY TO WARRANTY OBLIGATIONS ON CONSUMEXR GOODS

1) Sections 1755, 1756, and 1757 (p.2, line 16 et seq.) provide
definitions which have either been taken from or are similar to

those in the Uniform Commercial Code.

2) Sections 1760 through 1765 (p.3, line 18 et s2g.) prohibit
disclaiméréf the implied warranty of merchantability or implied
warranties of fitness unless the goods are clearly labeled as

being sold on an "as is" or "with all faults" basis.

3) Section 1766 (p.4, line 14) provides that no 2xpress warranty
can be used to reduce the protection offered by implied warranties.
Section 1767 (p.4, line 20) requires that express warranties be
stated in clear and concise language and clearly identify the

maker of the warranty.

4) Section 1768(a) (p.4, line 25) requires - as an option - every
manufacturer of consumer goods to provide sufficiznt repair faci-
lities to service his warranties.

Section 1768(b) (p.4, line 30) provides that the buyer of defec-
tive goods which are sent to such a service center must receive
the goods back in merchantable condition within 32 days - unless
he agrees otherwise or unless circumstances beyoni the control of
the manufacturer cause delay.

Section 1768(c) (p.4, line 43) provides that if tre manufacturer
cannot repair and return the goods that quickly, nhe shall either

replace the goods or reimburse the buyer for the surchase price

less use.

(800) 666-1917
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5. Section 1769 (p.5, line 1) applies only to manufacturers who
do not provide the service centers required in Section 1768. The
buyer of defective goods from such a manufacturer may avail him-
self of the following:

Section 1769(a) (p.5, line 5) - the buyer may return the
defective goods to the retailer which sold them for replacement,
repair, or reimbursement at the retailer's option.

Section 1769(b) (p.5, line 18) - the buyer may return the
goods to any California retailer handling the same brand of goods

for replacement or repair at the retailer's option.- Liability

~
under (a) and (b) is limited to the terms of the warranty. %

Section 1770 (p.5, line 24) provides that goods repaired §~
under Section 1769 must be returned within 30 days - same as Sectiong’
1768 (b)

6) Section 1771 (p.5, line 34) requires the manufacturer to
reimburse the retailer for the full amount the retailer lost in

servicing the manufacturer's warranty.

7) Section 1772 (p.6, line 1) applies the provisions of this

Act to makers of warranties other than the manufacturer.

8) Sections 1773 and 1774 (p.6, line 6 et seg.) provide triple

damages for willful breach.

To avoid any possible conflict with pending federal legis-

lation, the effective date of this bill is February 1, 1971.

.l LEGISLATIVE INTENT SERVICE
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SB 272 (Song) is supported by the following organizations:
1. Association of California Cornsumers
2. California State Electronics Association
3. Office of the Attorney Generzl

4. Plumbing-Heating-Cooling Contractors of Califor-
nia

Editorial Support:
1. L. A. Times

2. Westinghouse Broadcasting

ya
/554,{. 2
/ é??f”W1ii

(800) 666-1917
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Gentlemen:

I have again reviewed S.B. 272, as tentativ:ly
amended, and also reviewed S.3074, as it passed the U.S.
Senate. I have the following major ccmments:

l. The definition of "express warranty" as
contained in Section 1757 does not fit the intent of zhe
bill. We are dealing with express warranties against defect
or malfunction, not Commercial Code concepts of express
warranty. That already is the law.

S. 3074 makes a similar mistake, 1. 3. z. 2,
and then spends considerable effort remedying it by m:zdifying
the defintion where it matters, see " . . . warrantirg
against defect or maifunction . . .", 1. 20-22, p. 4 znd

see; 1. 11-13, p. 7; 1. I1-12, p. 8; 1. 18-19, p. 9 e=c.

Thus, in Section 1757(a) "express warranty" should
be defined as:

"(1l) a wxixtor statement arising
out of a sale to the consumer of & consumer
Lpreduet pursuant to which the warrantor undzar-

9 takes to preserve or maintaiqﬂt.e utility or

performance of ##e consumer p¥oauet or prov.de

compensation if there is a failure in utili-y

or performance." [From S.B. 920, Section

1737.1 (b) ]

Section 1757(b) and (c) remain unchanged.

2. I cannot, in good conscience, abide wit~
the result of the change to 1768, which allows manufazturers
to sluff off their duties under their own warranties -ato
retailers. The result of the 1769 duties on retailers is
not going to hurt Sears, Penney's or Wards, however i-
may well destroy our competitiion.

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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Section 1769 will require each retailer selling
manufacturer warranted goods to maintain a cash float to
cover repairs, replacements or reimburser.2nts under the
manufacturer's warranty. How can a smail retailer handle
this load?

Further, how can a small retailer make use of
Section 1771? By filing a lawsuit at grzat expense? By
threatening to discontinue carrying the nanufacturer's line?
Can we seriously consider that the manufacturer will care?

Further, what of the small to nedium manufacturer
against the medium to large retailer. Suppose he is sued
by the retailer who has replaced or reirdursed when it would
have been cheaper to repair; or repairec at huge expense
instead of replaced. He has no defense, nor does he have
the muscle to resist the claim.

In short, as previously expressed this is not too
bad a bill for the "bigs", but a disaster for the "littles".

I have no solution because the choice is so
unsatisfactory. If manufacturers are rezuired to maintain
service facilities, then the smaller manifacturer is excluded
from the state; however if retailers mus: bear the burden,
the small retailer is excluded.

Perhaps, an answer is that. und=ar 1769 the retailer
need only forward the goods to the manufacturer or replace
at the retailer's option. This suggestion requires great
changes in Sections 1770 and 1771. Other than that, I have

no suggestions.
"No class action may be brought under /

the provisions of Sections 1773 and 1774." /
T

A,/%ﬁ/gagmary, although it sounds trite, this bill

3. Section 1775 should be amexded to read:

is federal stuff. Only the federal government can effectively s}

handle the national and international pr:blems created by

service and repair facility requirement 5ills. In all good
faith, this area ought to be studied--nc- to establish that
legislation is needed--but rather how to draft such legisla-
tion without drafting an anti-competitivs bill. '

ﬁ},

(800) 666-1917

':::l LEGISLATIVE.NTENT SERVICE

i

195



SB 272

S2 272 is based on an extensive interim hearing by the

scaste Committee on Business and Professions 1nto consumer warlan-
Uy Drooliens. As well as su“v+v1ng the normal legislative proce-
Sule, the Dill has Deen suoj ec;ed to a word by word scrutiny by
coeornays and represcentatives of the California Manulacturers
iosociation and the Califorxnia Retailers Associaticn in a serics
oS meetings with Senator Song and his staff. As a result oI thesc
Lwectings, the ©ill has been 51gni:icantly amenced o make it a
worxable and beneiicial piece of legislation.

Cornon Questions

{1) What 1s an imviied warrancv?

saswer: A warranty is a statement by the manuiacturer or cother

Sarty fegarding the nature of goods for sale. Unless speciilca.ly ~

disclaimed, all goods for sale carry an impliecd warranty that twacy p

«re f1t Zor the ordinary pur cposes for which such ccods are used, )y

228 the seller 1s liable 1f they are not. This 1is already parxt ©

ol the Commerciali Code and is not affected by S3 272. &
8

{2, What is an express warrantv?

saswer: A written statement oy the manufacturer or other party

GUas antee*ug the life of his product and/or offering service or

compensation 1f the product is defective.

;  Why co manufacturers give express warranties?

Loswer: Primarily to advertise their products and tTo glve tie
Jolcnaser a sense oi security at the time of sale. Express warran-
T.2s are vasically sales aids.

&, Are there warrantv apuses?

e

J

-ggl
..,".', . LEGISLATIVE INTENT SERVICE
]

~nswer: Indeed there are. Mrs Virginia Xnauer, President Nixon's
Special Assistant for Consumer Affairs, reports that warranty proc-—
~cs are che leading cause of the complaints reaching her oiiicec.
Joring 1ts interim hearing last fall, the Senate Dus;ness and
Jroiessions Commictee cataloged the following comsumer abusScs:

(aj The warranty fails to state any method cI obtaining rc-
pairs for the defective product.

(b) Neither manufacturer nor retailer accepts responsioility
Zor the warranty.
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Page Two

N

he puichaser ships the
incinnati, Chio.

Q) ot

(@) The warranty is written in confusing or mis-leading

(e) The warranty is written in such a manner as to give
Less protection than the normal implied warranty attached ©o
cods in commerce.

\£) Warranty repair work takes months to compiete.

)  The local retaller/repairer refuses to GO any warraacy
ause he is not fully reimbursed by the manufacturer.

The common cause OI these abuses is the desire of a Iew- .
Linafacturers to recelve the advertising benefit of an express b
warranty without naving to pay for it. g

8
(3, Wrat safeguards does SB 272 provicde against these pron.iens =
Th exdress warranties? 2

<
soswer: First, the bill gives the manufacturer a cinolce of desig-
Lating aucthorized service facilities in California to handle -nis

worranty work. These may consist oi certain of the retailers pre-
scntly carrying his goods, independent repair dealers with wion
~o mekes an agreement, or special facilities wiich he establishcs.

Many manufacturers (Sony, RCA, Sunbeam, Panasonic, etc.) presently
uze this system.

What if the manufacturer fails to designate these service

;
“Leillities?

th
@]
" 1]

Answer: Then the bill reguires him to reimburse his retaiiers
their full expenses in servicing his warranties.

.l LEGISLATIVE INTENT SERVICE

7, Fow does this benefit the consumez?

i
%

L)

s}
Lnswer: UnGer SB 272, the consumer has only to return his deiccclv :,':
sooduct to the nearest service facility or retailer in oxder o ro-
czive the service promised by the warranty. NO more prepaia oair-—
Lents to Baywnne, New SJersey or complementary disclaimers OI I&spon-
suoiiity by manufacturer and retailer.

=y fow else does the bill benefit the consumer?

Lioswer: t reguires warranty repalrs to be completed within 20

cays, unless the consumer agrees to a longer period.

It recquires that warranties be written in 'readily understooc
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Page Taree

It aiso pe:mlus any consumer or retailer inZured by a
L33 70ll breach of this chapter to sue for triple Gamages (dut
LOT in class actions.)

(2 Suopose a Gistributor or retaller makes his cwn express

worranty?  Is the manufacturer responsiple for servicing Lo

.nswer: No.  The pill provides thnat the ﬂake* of the warranty
is responsible for servicing it. The bill also reguires tae
i.ker of the warran vy to clearly identify nimself on the warr

pill
ey Doesn't this/olace an extraz burden on the retvailer?

Lacwer: Yes, but it also gives him the right of Zull recovely
the manufacturer Tor warranty work wnich he does not presently

CaG0Y.

At worst, ne mignt be Iorced to inform the manufacturer
Le could no longer sell the menufacturer's goods with an expre
wazranty. This might possibly cause a few conflicts in thne r
zaip between manufacturer and retailer, but that is better =
raviag California citizens suckered by false promises and not
winere to turn 1a order to obtain redress.

"
-

na

(1) Does the bill place an zadditional burden on the manuiacc

Circn ~
~
[e>]
N
[{o]
[{o]
.- o
s lia 8
55 2
- N’
satzen-
a

urer!

Lnswer: It does, put only if he chooses to issue an express wa
anad receive tne benefit therefrom. If he wants the benefitc, ¢
©lll reguires him to accept the related responsipility.

The worst that could haopen o a manufacturer is that ne

save to sell his products without an express warranty. Thib mi

o2 the only choice for the small, out-of-state manufacturer,
13 a better choice than haviiy California consumers stuck wi:
woritnless warranties. ’

Allitn s Ll
T T T RIS
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August 24, 1970

Honorable Ronald Reagan
Governor

State of California
Sacramento, California 95814

Re SB 272

Dear Governor Reagan:

This bill was passed by the Senate on a vote of 24-5,
the Assembly by 65-1, and has been sent to you for
your approval.

I am enclosing two explanatory pieces which describe the
main provisions of SB 272. There are three points, how-
ever, that I wish to emphasize.

First, the bill deals only with the retail sale of "con-
sumer goods", a term which is rather narrowly defined.
Non-retail sales of consumer goods, retail sales of non-
consumer goods, and all non-retail commercial transactions
will continue to be regulated by the Commercial Code and
would not be affected by SB 272.

Second, the bill only affects those manufacturers who
choose to give written warranties with their consumer goods.
Further, it requires them to provide only those services
that they themselves have promised in their warranties.

The purpose of the bill is to permit the buyer of a defec-
tive product to obtain this promised service with relative
convenience and thus eliminate the situation in which en-
forcement of the warranty becomes (as the warrantor knows
and intends) more difficult and expensive than the purchase
of a new product.

(800) 666-1917
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Honorable Ronald Reagan -2-~ August 24, 1970

Third, the bill has been scrutinized by representatives
of the California Retailers Association, the California
Manufacturers Association, General Motors, J. C. Penney,
Montgcmery Ward, etc. We had four formal sessions, each
lasting several hours, and numerous informal meetings at
which the bill was examined section by section, word by
word. As a result of these meatings, we accepted a
series of amendments, both of language and substance. The
amendments eliminated the opposition in the Assembly and
have made the bill acceptable at least to both Retailers
and Manufacturers.

I believe that this is an important piece of legislation.
that will benefit many Californians. I respectfully ra=-
quest that you sign this bill into law.

Sincerely,

ALFRED H, SONG
AHS/1laj

Enclosure

(800) 666-1917
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SB 272 applies to manufacturers who choose to give express
warranties with the sale of their consumer products. These manufac-
turers gain considerable advertising benefit from these warranties.
SB 272 would impose the responsibility upon the ranufacturers to
live up to the terms of their warranties.

The bill gives the manufacturer a series of choices. He must
first choose whether or not he wishes to issue an express warranty.

If, and only if, he issues an express warranty, does he face the

second choice.

(800) 666-1917

This choice requires the manufacturer either to maintain
authorized service facilities or to fully reimburse the actual,
reasonable cost of all his retailers for servicing his (the manufac-
turer's) warranty.

The option of maintaining authorized service facilities is in
the bill as a benefit to the manufacturer while still requiring him
to provide convenient service for the consumer. It permits him to
select certain retailers or certain repair dealers out of the many

dealing with his products to handle warranty servicing. It allows )

' .l LEGISLATIVE INTENT SERVICE

him to restrict the number of retailers to whom he would be liable e
for warranty work. Many manufacturers (Sony, RCA, Sunbeam, etc.)
presently use a system of authorized service facilities.

If the manufacturer declines this option, the bill then makes
him liable to all his retailers for their full exzenses in servicing

his warranties.

A1)
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Page Two

In this alternative the following rights are created:

a. The consumer has the right to return the defective goods
to the retailer for repair or replacement (as the retailer chooses)
in accordance with the terms of the warranty.

b. The retailer, in turn, has the right to collect from the
manufacturer his full, actual and reasonzble costs in servicing
the manufacturer's warranty.

This is the major provision of SB 272.

The bill also does the following:

(1) Prohibits disclaimers of implied warranties.

(2) Requires that warranty repairs must be completed within
30 days, unless the consumer agrees in writing to a longer period.

(3) Requires that express warranties shall be written in
clear and concise terms and clearly identify the party making the
warranty.

(4) Permits any consumer or retailer injured by a wilful
breach of this chapter to sue for triple damages, but prohibits
triple damage claims in class actions.

SB 272 substantially aids the consumer with warranty problens,
which are by far the most common cause of consumer complaints.

The bill does place extra burden on the retailer of handling
warranty proolems, but it also gives him the right of full recovery
which he does not presently enjoy. Also, as between the retailer
and the consumer, the retailer is in a far better position to deal

with the manurfacturer.

The bill does place the responsibility on manufacturers to

A-\
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Page Three

live up to the terms of their warranties. And so they should. No
manufacturer has to issue an express warranty. He does so because
it is good advertising. It is his choice. SB 272 says that if he
chooses thi:z benefit he must also accept the related responsibility.

One brief additional point. What is the very worst that could
happen to a manufacturer or retailer under this bill?

The worst that could happen to a manufacturer is that he would
have to sell his products without an express warranty. This might
be the only choice for the small, out-of-state manufacturer, but it
is a better choice than having California consumers stuck with his

worthless warranties.

(800) 666-1917

The worst that could happen to a retailer is that he might
have to inform a manufacturer that he could no longer sell the manu-
facturer's goods or could no longer sell them with an express warran-
ty. This might possibly cause a few conflicts in the relationship
between manufacturer and retailer, but that is better than having
California citizens suckered by false promises, not knowing where
to turn in order to obtain redress.

The fears that have been expressed by certain manufacturers

.l LEGISLATIVE INTENT SERVICE

\‘
have little basis in fact. Businesses such as Sears have long en- 2;:
ol
. 3 13 3 3 . 3 ..
Joyed the reputation of standing behind their warranties, obviously .

with no adverse effect on their very successful business. General
Electric subscribes to this principle. In other words, the reputable

manufacturer has nothing to fear. Lets give the consumer a break.
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The above measure, introduced by you, which is now
i

set for hearing in the 3en
Committee
appears to be in conflict with the following other measure (

Enactment of these measures in their present form
may give rise to a serious legal problem which probably can
be avoided by appropriate amendments.

We urge you to consult our office in this regard
at your earliest convenience.

Very truly yours,

George H. Murphy
Legislative Counsel

cc: Committee
named above
Each lead author
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vy 272 (en U333) 0 1970

1. Under the definition of "Distributor" ([Section 1791(dy 1,
reference is made to parties which stand between the manufactyrer

4 and the retail seller. Do we, as a public utility, fall
this definition by reason of our programs of advertising,
i1l inserts, and other activities which help to scll gas air
cenditioning and any other gas appliance? What responsibilicy
do we have if we recommend a particular type of appliance

which is subsequently purchased? What does "other lzgal

relationship"” mean in the definition?

<. Under the definition of "Buyer". [Section 1791(b)}, do general

. contractors, subdivision developers, commercial developers

(800) 666-1917

and industrial customers differ from the ordinary "retail

buyer"? Does the law apply to general contractors, etc.? !

("9

If a public utility effectuates a manufacturer warranty, does
the utility become liable for obligations under the "Express
Warranty" provision (Section 1791.2) or under the implied
warranty of fitness provision (Section 1792.1)>

If a public utility contracts for the work for effectuating

.l LEGISLATIVE INTENT SERVICE

tne manufacturer's express warranty, what is the obligation,

o/
»

-
.
1 any, under the bill? '

d0C5 the public utility have any liability under the provision

ot the bill for 1) the appliance, or 2) the installation wWOoTrK?

A1 23
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Does the bill apply to personal property only as compared
to installation of equipment which becomes a part of a

residence and thus a fixture, e.g. air conditioning cquipmert,
dishwashers, built-in ranges, water heaters, ctc.?

Under 1793.3 it is contemplated that the buyer must return

the defective goods to the retail seller. It is not feasible
to move installed fixtures and it could well be inferred

that such items should thus not be considered to be "consumer

goods™.

What 1s the extent of the application of the triple provision
in Section 1794? Does it apply to manufacturers, distributors,
rcrail sellers and "other legal relationships™ and, if so, are
they joint and severably liable? Does it apply to the cost of

the merchandise, the installation costs, the cost repalr, or

all of these?

(800) 666-1917
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I (a)

1 (b)

1 (c)

S ralxmlnary Sectxansz-

Thls chaptﬂr ‘may- be clted as the “Scnq Consumer Warranty

Protectlon Act.”

Any walver by the buyer of consumer goods of the prOJLQLOﬂv

R AR LRI t'su-:,’» i
] % SRR

of this chapter-except as: expresngy prov1ded herezu 1a1nf

.

. chapter the provisione of this chapter éhailﬂprevail. g

T2 (a) petinitions: ..

o e Consumer Good: --"Consumer -Good" or "Consumer-Goods* -

Means any motor vehicle, machine, appliance, devizce, produst

.lbe deemed" con“rary to~pub11c pollcy and shall be - anen— Mwmm‘gw
forceable-and voids- - - g
[(e]
If any prevxsxon of this chapter or the appllcatlon *qerecz M_Wng
to. any’ person or. cixcumstance ‘ishald: unconstltutlonwln"tne» e
8 L
. remainder of .the chapter and the application of such L g
prov1sxons to other persons or c1rcumatances shali not be 7
. - * e S - .- E
"'"A £ e - - s e Lu
| - . =
The provisions-df:this act shall not affect the rights and g“
~~ob11gatlons o f- partzes 8etermined hy refersnce o EHe ‘%
0]
Commerclal Code except that where the provisxons of the ' 8
-
Commercial Code conflict with the rights guaranteed to ™
-a®
m,tyers o f consumer gooés und&r the pro‘visxons ‘BEthis ' 1‘-:=
l..
[

A-Blo
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:;f:ffjfpggggegs;oﬁ;manuﬁactg:gn@h%ﬁiﬁ@;;butinqacxaaﬂiilng Ry S

-

or commodity that is used or bought- for use ‘primarily - - -

fo:fpersonal“ffamklyvor:houaeholdnpurposes;Ew;4»a~-*¢--»

2. Buyéri "'Buyer or "Retail Buyer meané -any, person

‘who buys consumer gooda from a person engaqed in the .

goods at retail. = jrfﬁﬁ?

33;  uanuﬁacturer: "Manufactnrer“*means any Tnd i idual;.

partnershlp. corporatlon. agsociation or other-‘eqal
relatlonshxp which manufactures, assemhles, produceq .

or gathers consumer goods.

74; Dlstributorx T"Disttlbut:or“ means anywlndrvxdual

'Zepartnershipkaccrpcrattcn;¥$§§déiécionﬁbrﬁdthéaﬁﬁegélg,a);_,t

~“~asanciatian@am;othenxleg&tirel&hibﬁéhipvﬁhichﬁgngaqegmﬁmﬁwAh

6+ - Implied. Warranty .of Merchantabilitys: ..

ralationshiprwhichmstAnd&ybetweenwthevmanuﬁactunemman&ax~
the retall seller in purchases,. consx;nmentswor contra

for sale of. conaume: :goods:.. .

5.  Retail Sellers- ”getailaserlar”iorifSeILen“porﬂ'JT?‘.

"Retailer" means any individual, partnership,. corporatica,.. .

the business of selling new. goods to-retail buyers.

Warranty of”merchantability“vor=“Implied»Warranty-that

goods are merchantable?. means that the consumer goods

- must -be-at: least.suchi asg .~ - .

(a) Pass without objection in the. trade underrtﬁe N
contract description: and

g:% Are fit d‘r .the ordinary purposes for whlch
guch goods are used; and

(c) Are free from defects of materials of workman-

ship; and

(&) Are adequetely contained, packaged and . laneled:

LImpliedi oo oo

(800) 666-1917"
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and
u»f(e)uucOnformwtomthenpromisésworwaffirmabicnafoﬁg“1;-::~

fact made on - ‘the - container or:-label:

;x7; Lgplled Warranty of Fitnessz "Implied\Warfanty*of”
o wrewer-FltResst-means-thatowhen thesretailer; “distEibator op- 7 %

manufacturer has“reason'td”know-anyéparticular~pufposew“-_

'For which the cansumer gooés &reAreqqu&& and:” ‘Earkies,
| that the buyer is relying on the sklll ané judgement of
| _he.seller to select.and furnish suitable qoods, thern
there is an implled warranty that the qoods shall be f}* o

“_, e r, ., o N_wm.- ‘“ T .,
o ey

‘or such purpose.

e x,.s,ff.«.. el Y

8. gSale "AS IS* or "WITH ALL FAULTS*y Sale "AS' IS* or

M~

R , o

"WITH ALL FAULTS* means. that the manufacturey, distribatsar.. 58

[{e]

and retailer disclaim all implied warranties that would . g
otherwise. attach to the.sale ofVconsumer goods: under;sthei: = %
provisions of this chapter., In tha absance of any expreee* 1@
warrantles accompanying the sale; the buyer asqumesttha 3

v ~ : kenaxrahrxsk%aaﬁto&tha;quaLi:y@and?pamfotmaﬁceypfhthefqpquwa
purchased on an "AS IS" or "WITH ALL PAULTS" basis.

1. ./ Bvary-sale-of-consumer-goeds by-a manifacturer in this.... .. ..

state shall be accompanied by-an implied warranty that

the goods are merchantable, except that no such implied

e . e ez e n oo =
warranty"accompanieasthe:sa&e“of*consumer“gooda~that'are:” “ :ﬁ;

f ‘ ..:
#old on an “"AS IS" or "WITH ALL FAULTS" basis, provided = ' ‘s

the provisions of this chapter affectiong “"AS IS* or- “WITH-
. ALL FAULTS" sales are strictly éomplied with.
2. Svery sale of consumer goods in this state by a manufac-
turer who has reason to know at the time of the sale that

the goods are required for a particular purpose and that

L

Alde;

\ o
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and that the. buyer is relying on .the manufacturer's

w'.f_’__“skillor judqeuent to select or furnxsh suitable goodq

2 (a)

“have. impliedly warrented that thc.goods are fit for

./The implied warranty of merchantabilxty and, where

. basisg:pfov;dedythelproviiipnsﬁéﬁcthia@c?apterwaiﬁgcteﬁ=‘
Ainém;hs ié}Léi ‘WITH”ALLf?hUﬁTSﬁ“séIéé7aienstrictiwmv
complxed thhr3i¢t,:.
:4. No sale orAQOAsumer‘éoods 56 an “AS IS” or "WITH

-ALL FAULTS" basxs shall be effactlve to disclaim the

shall’ be‘accompanied by an: implied warranty of Sfitness,:

1f the sale is made through a retailer or distrxbutor.Awmm_'_

LR R T ISy ‘.i‘;w.v;"‘., YT g

»and that retailer or dxstrihutor has reason Lo Know: at
_mﬂthe time of sale~that the qoods are required For A

»particular purpose and that Ehe buyer is. relyin; on,the.z;gng~’

retailer's or:-distributor's -skill or judgement to selecr

-or furnish suitable goods, then, in lieu of the manufac-

*turervmthétﬁEEt&&&érkUr%df@ﬁt@bﬁtotﬁnﬁ&f&? e Gasma@o b oy - -

that purpose.

(800) 666-1917

applicable,  the implied warranty of fitnesss are ex—-* ', -
pressly made non-walveabla;"exceptfin:thevcasekofﬁa*sale§~

of.consumerxquodsaon\anuﬂasaISF%ofﬁ!wxya;ALLqFAULTS*;,f

1mp11ed‘warranty Of marchantabxlity or. where applicable..the...
implied warranty of fitness, unless - : o ' “::
(a) a conspicuous writing is attached to the |
goods which-clearly-inforﬁs.thewbuyar in simple
and concise language that;
(i) the goods are being sold on an “ASISS"
or "WITH ALL FAULTS" basis; and .
(ii) the entire risk as to the quality and A ‘Qﬂ

performance of the joods is with the buyer: aﬁﬁ‘ Vo .J
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it €

Vwarranty of mervnmntabllity -and-- where;appllcabla*thu-zmpliméwm#ﬁ~

{(iii) s._11d the goods prove defect e following tcheiz
~purchase,. the buyer and not:the manufacturer, -distributor
or retailar"assumes therentira:cost;cﬁ}alLJnecassa:yx;5af; ~~'

‘o

se:vicxng or.repalr,-fgw;vvfaff_,m.m,_;a

5. Every ‘sale of consumer "goods on an’ "AS IS“ or ”WImH ALL

r%ﬁﬁ; %QViﬁiﬁﬂ5$0*ﬁ*Wl”

RS

2 An.compliance

chapter. shall constltute a waiver bxwthe buyer, of the xuplmedA

. Wy

war'anty of- fltness.

6. YNothing in this chapterseMsll affect the rijat of che.

“manufacturer, distributor or retailer to make additional

£

warranties with raspect o consumer gosde s bit a mand fastorer.

distributor: or re#siler; may. tot, sy such addiEiona - warranties:

~
. »
modifg‘ori1imit,tha,apglicatiqn¢qﬁmthaywarrantieﬁ 1axranteed . DY &
[{o]
this chapter tolthe sale of consumer goods.. g~
. o
Z. Everv manuﬁacturer,rdistributcr;on retazler”maﬁLﬁ;@aﬁﬁitxcna%lﬁ%
warranties with respectwtOfcon&umerﬂgoodqishall‘exp uss”%uvh’ wﬁ é§
”addltlcnal warraﬂties in- clear.. and conc;se terms and ckearly %f%g
Ldentify the partp‘makingnsucljad&i&xomah.war*antx ;kw;% ’ %
8. Every'mamufactur&r~cf'consumet?goode“wﬂichwarewsoldwin”this E-
_stata and for -which there exista:a. ‘warranty,.either .expressed.. Ew
or. implied in law, shall maintain in this stats suf Fficient ser-. gU
vige and repalr facilities to carry ont the termas of =mush =
warrantieso oo 0 o L E;‘
ll..

. 9. . Where such. gervice and repair facilities are waintained'in b !:

state and-service or repair of the goods. is.necessary. hecause they ‘i

do not comply with the implied warranty of fitness, such_service 4
and repair must be commenced within a reasonable time following o

214



receipt“of‘the”goods by tha manufacturer or it's repr
sentatxvn.in thisg- state, .and:unless buyer-agrees imn-o i

writing-to:'the contrary, the goods must be retarned; at-: -

-the manufacturer's expenge, in merchantable condibion-within

T TEr 39T days s Shouldathe smanu Fac U rar The W aHAD L H O R e C U Fri ?7*"'“”'@
...merchantable goods, -he_shall; -~ v - o
'“fii*ieptab@tﬁorifﬁffsz“;;f';, AT
purchase price paid by the buyer less that amount. .
directly attr utable to use by the odyer prlo: *3

dlqcovery cx the defect, providéd Lhat in* no* Q'“

t’:r
;eshall~ﬁuﬁhfdedﬁcti0nffromathe;puréhase&priaczbepmaﬁmwyﬁﬁ

fox dafective‘goods@forwardedwto«thermanufacturne@wwﬂu

Oor his repreaentative in this state within 37 ca;u‘

(800) 666-1917

of their purchase. Co

13 (a) Failure to proviéa the required servwce 315 repair -

el e

fa»lllties wlthin this. state shall craate. ﬁﬁn ;OLlOW;.} b
option in the buyers -

l. Return the defective article to the retail seiler :
whom- the dwfective-qood “waspurchadged: fory -« = - w-wn - oo

(i) replacementy or -

(ii) service or repair in accordance with the terms -

.l “LEGISLATIVE INTENT SERVICE

N
- and conditlions of the warranties ’ . ' _::;
l.:
at the option of the buyer. ’ ‘s

(iiit) If the retail seller is unable to replace the:

defective article whth merchantable -joods. or is-unasle

W

tc service or repair the goods in accordance with tha
terms and conditions of the warranty, the retail A-\B\
seller shall reimburse the buyer in the amocunt aral

to the purchase price paid. oy -the huyer-less thac . .

L™
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amount directly" nttributanle to use by the buyer

prxor ro discovery of’ﬁhs dafect,. provxded that -is- S
‘no’ evantfghallmaucn deduc§xona“from~tha‘parcn;ye*~**

priae ba made for defective goods returned to the
ShteeeessTeta il setler-within 30 daystorrtheir ‘purchase S

(Z/' Réturn. the- dafectivu articla tofthe nea:est ISt&LI

- othkEE L

nellmr cf lxxe gcods of the manufacturer for:
(i) replacement; or
(ii) service or repair, in accordance witn the .- -

terms and conditxons ot tha warrantias:

: ,..;,4,"‘4,,», L

at the option of the retaxl seller.

0“fb)ﬁﬁkﬁhéfé.the.ogxxon:xsrexerciﬁedwln:favor:of Barvice:and..

‘repair under- 10 -:(a) 1 or '2-above,-such service andr

}L(8100) 666-1917

~~rapaxr must -be. commenced.within. au reasonanle,txme,m and,...oo.
ulesa buyer agrses: in writing .to-the contrary:the ;gadsy.w 

mgst 'returneé zn motchantanla condltlon thnxn 30 Gaysw :

entTe

xil.« Every. manufacture: vho rails to: provide, when e
within this state shall be liable to every ratail seller

”6fwiﬁzf“ﬁaﬁu£§éﬁuféffi‘ééd&%’whd”fﬁcurs-oﬁtigaﬁfdhs in ~
giviﬁg effect to the warranties that accompany that

manufacturar's consumer goods, in the following manner:
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(a). in the event of replacement in an.amount S sl
equal to the actual cost to the retail seller of |

the replaced goods, plus a reasonable handling .

charye,

(0} in the event of service and repair, in the = ?
amount equal to that which would be received by

the retail seller for like service rendered.to /X-\Zﬁ}g

retail consumers who are not entitlied o warranty - r/.
T
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(o ) in the avent of reimbursement: under optinn

rgimbursed to the:buyer;-ptuﬁ:a reasonable . té*
handling charge..” o

120 In the event of additional warranties mada by

pu;sonﬁ:other'than the manufacturer of the goods ¥

N

obligation of the person makinq such addi 1ona1 warra1*1 s

- shall bn&the*same -as. that lmpoaed on manufacrnrpa un&ar

s Y
RORIR AN

R

' seetians 8,79 and’ 10 of this Mﬁapterlf'

. violation of theaproﬁisionswofﬁthisschapter;mgy:bniﬁg

for:the.recovary;afwdamaqas*anudgement mayﬁbewénﬁéfedWﬁDnL

three times the axount at which the: actual 6amaweg«a

E - e o e eI BR L Ma ORI 5 SR BT TR T DR T e
g et -

e s 1 :

. assessed plus reasonable attorney feea.A

14, Any:Iatailhsalleréofuconsumerngqod&@injﬁﬁéd&bﬁaﬁhﬁﬁ?~““’

willfdl or repeated violation of tha provisions of this

chapterrmaynbrinqAannactionmforfthe;reccvary;offdamaqes;.-ﬁmh

Judgement may he entered for three *imes the amount. at

Pssk _
which the actual damages are 3ssad plius reasonable attorne

faas.. .

53"} *aCt.7

(&oo) 666-1917
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S. B. 272
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FORM: Approved.
CONSTITUTIONALITY: Approved.
TITLE: Approved.
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Civ. C., re consumer goods trans-

See Legislative Counsel's Digest on
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GOVERNOR’S OFFICE

Sacramento

KBS D e
S.B. ___:5?__,'_,'_'_‘_‘: ________________________________

Subject:

-
\ Please reply forthwith

The attached bill has been received at this office for Governor Reagan’s consideration.

The Governor will appreciate an analysis of this bill, together with vour recommendations.

LEGISLATIVE SECTION

17970-401 1.68 2M OSP

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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.NRdLLED B“.L REPQRTJ A;;;iculture&Sewices Agency

"Department, Board or Commission ' — AUTHOR BILL NUMBER
Professional and Vocational Stanaards Song and Karabian SB=-272
SUBJECT:

This bill enacts the Consumer Warranty Protectlion Act.

HISTORY, SPONSORSHIP AND RELATED LEGISLATION:

The sponsor is unknown., A related blll AB-292, currently in enrollment,
concerns the same general subject, _

ANALYSIS:
A. Specific Findings

Defines consumer goods as any motor vehicle, machine, appllance, product)
or commodity used or bought primarily for personal, famlly, or household
purposes., Provides that every sale or consignment of consumer goods by &
manufacturer in this state shall, unless the sale is on an "as 1s" or g
"with all faults" basis, be accompanied by an implied warranty that thg
goods meet all of the following requirements: Will pass without ob=- &
jection in the trade under the contract description, are fit for the S
ordinary purposes for which such goods are used, are free from defects
of materials or workmanship, are adequately contained, packaged, and
labeled, and conform to the promises or affirmations of fact made on tﬁe
container or label., Provides that every sale or consignment of consumgr
goods in this state by a manufacturer or through a retaller or distri-u
butor shall, if the manufacturer, retailer, or distributer has reason go
know that the goods are required for a particular purpose and that thes
‘buyer 1s relylng on the skill or judgment of the manufacturer, retaileyp,
or distributor to furnish sultable goods, be accompanlied by an lmplied
warranty that the goods are fit for that purpose. With respect to sales
on an "as is" or "with all faults" basis, excludes above described o
warranties of merchantability and fitness only 1f a conspicuous writing
is attached to the goods which clearly informs the buyer that the gooqg
are sold on such a basis, that the entire risk as to quality and per- -
formance is on the buyer, and that the buyer assumes all costs of seryl ~
or repair. Requires manufacturers of consumer goods sold in this staQ;s
for which an express or implied warranty exlsts to maintain suf.‘ficienn::
service and repair facilities in this state to carry out such warrant faxl
Requires manufacturers to perform such service and repair within a
reasonable time after the goods have been returned to him or his repre-
sentative and, unless the buyer has agreed otherwise in writing, to
return the goods to the buyer in merchantable condition wlthin 30 days.
Requires the manufacturer, if he is wunable to so return the goods (Cont.«

A4

=2

The last approved position of this department was Not Favor. The vote in the
~ Senate was 24-5 and in the Assembly 6l4-1,
~ RECOMMENDATION

Y | Sign. ' e
kY L, NS AW, 17
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EN LLED B“.L REPORT ‘ | Aﬁriculture & Services Agency '
T Department, Board or Commission ~AUTHOR BILL NUMBER
Professional and Vocational Stanadards Song and K.arabian SBf272

ANALYSIS: |
A. Specific Findings (Cont'd.)

- to eilther replace them or reimburse the buyer for their purchase price
less any amount attributable to use by the buyer prior to discovery of
the &fect. Glves the buyer the following options if the manufacturer
falls to provide service and repair service facilities in this state:

(a) To return the goods to the retail seller for replacement, service or
repair under the warranty, in which case the seller has the same obliga--
tions as the manufacturer; (b) to return the goods to the nearest retail
geller of like goods of the manufacturer for replacement, service, or .

repalr. Makes the manufacturer who fails to provide the required repalir
and service facilities liable to the retail seller for the latter!s costs
of performing under the warranty. Gives buyers and retailers injured by
willful violatlons a cause of actlion for treble damages, plus attorneys

fees. . : c ' &

B. Financial Effect

Effect on this department i1s indeterminate. Could result in added co
plaint workload to the Consumers Affalrs Division.

(8005666-1917

.l LEGISLATIVE INTENT SERVICE -
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|
[SECOMMENDATION L“ il
Department Direcior DATE I Agency Secretary DATE
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STATE CAPITOL

SACRAMENTO, CALIFORNIA 395814

DISTRICT OFFICE

COMMITTEZES

TRAIRMAN  FINAMNTD 10D
INSULRANCE

TEL.. (916) 445-1720
’a j 5 ™ m h [ﬁ LOCAL BONERNMENT
: (o T
1611 $O. PACIFIC COAST HIGHWAY - 3 3 i 41 e e
— >

REDONDO BEACH, CALIF
TEL 3%8-.-8522

90277
A

Qalifornia g’wgtﬁlatnrz

ROBERT G. BEVERLY

ASSEMBLYMAN, FORTY-SIXTH DISTRICT

August 31, 1970

Honorable Ronald Reagan
Governor of California
State Capitol
Sacramento, California
Re: Senate Bill 272
Dear Governor Reagan:

Senate Bill 272 is now before you for your con-
sideration.

Although Senator Song is the principal author of this
measure, I am co-author and carried the bill on the Assembly
floor. This is major consumer legislation and in fact, if signed
into law, will make California a pioneer in enacting strong statutory
support to require manufacturers to live up to their express
warranties.

Although the measure was initially opposed by
representatives of manufacturers and retailers, it is my

understanding that in its present form it is no longer opposed.

Your early approval of this legislation will be
appreciated.

Respectfully,

,\) . oy ) ,_)\‘ . |
\\ v L'::j(_(’—;“\ L Lr("u

ROBERT G. BEVERLY

RGB:kmp

ES

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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REPLY TC: COMMITTEES
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BUSINEZSS AND PRCFESSIONS

STATE CAPITOL
SACRAMENTO 95814 X
(916) 445.3386

Sy California State Senate

LOS ANGELES 90012 O EMBER
(213) §20-5540

CHAIRMAN

COMMISSION

DISTRICT OFFICE
2337 SO. GARFIELD AVENUE

MONTEREY PARK 91754 O
(212) 724.3828 ALFRED H. SONG
STATE SENATOR
TWENTY.EIGHTH SENATORIAL DISTRICT

August 24, 1970

Honorable Ronald Reagan
Governor

State of California
Sacramento, California 95814

Re SB 272

Dear Governor Reagan:

This bill was passed by the Senate on a vote of 24-5,
the Assembly by 65-1, and has been sent to you for
your approval.

I am enclosing two explanatory pieces which describe the
main provisions of SB 272. There are three points, how-
ever, that I wish to emphasize.

First, the bill deals only with the retail sale of "con-
sumer goods", a term which is rather narrowly defined.
Non-retail sales of consumer goods, retail sales of non-
consumer goods, and all non-retail commercial transactions
will continue to be regulated by the Commercial Code and
would not be affected by SB 272.

Second, the bill only affects those manufacturers who
choose to give written warranties with their consumer goods.
Further, it requires them to provide only those services
that they themselves have promised in their warranties.

The purpose of the bill is to permit the buyer of a defec-
tive product to obtain this promised service with relative
convenience and thus eliminate the situation in which en-
forcement of the warranty becomes (as the warrantor knows
and intends) more difficult and expensive than the purchase
of a new product.

HEALTH AND WELFARE
INDUSTRIAL RELATIONS

CALIFORNIA LAW REVISION

STATE ALLOCATION BOARD

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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Honorable Ronald Reagan -2~ August 24, 1970

Third, the bill has been scrutinized by representatives
of the California Retailers Association, the California
Manufacturers Association, General Motors, J. C. Penney,
Montgomery Ward, etc. We had four formal sessions, each
lasting several hours, and numerous informal meetings at
which the bill was examined section by section, word by
word. As a result of these meetings, we accepted a
series of amendments, both of language and substance. The
amendments eliminated the opposition in the Assembly and
have made the bill acceptable at least to both Retailers
and Manufacturers.

I believe that this is an important piece of legislation
that will benefit many Californians. I respectfully re-
quest that you sign this bill into law.

Sincerely,

ALFRED H. SONG
AHS/laj

Enclosure

PeT

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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SB 272

S3 272 is based on an extensive interim hearing by the
Senste Committee on Business and Professions into consumer warx:
o/ wrsoolems. As well as surviving the normal legislative proce-
Zurse, the biil has been subjected to a word by worc scrutlr
;::oh“yys and leprebentatlves of the California Manufactu
;.osociation and the California Retailers Association in a se& <
ti 1gs with Serator Song and his staff As a result O thesc
gs, the bill has been significantly amended to make it a
1

e anG beneficial piece of legislation.

‘1) What is an imvlied warrantvy?

siswer: A warranty is a statement by the manufacturer Or otner

- -

rty *egardlng the nature of goods for sale. Unless speCL:ich+_f

M3

disclaimed, all goods for sale carry an implied warranty that Lucy
«ze fit for the ordinary purposes for which such goods are useq,
2~d the seller is liable if they are not. This is already part

¢S the Commercial Code and is not affected by SB 272.

{2) Wnat is an express warranty?

Laswer: A written statement by the manufacturer or other party
guaranteeing the life of his product and/or offering service or
compensation if the product is defective.

(3) Why do manufacturers give express warranties?

R

nmswer: Primarily to advertise their products and to give the
wurchaser a sense of security at the time of sale. Express warran-
ties are basically sales aids.

(&} Are there warranty abuses?

znswer: Indeed there are. Mrs Virginia Xnauer, President Nixon's
Special Assistant for Consumer Affairs, reports that warrancy pobaloyol
'ems are the leading cause of the complaints reaching her oiiice.
aring its interim hearing last fall, the Senate Business anc
rofessions Committee cataloged the following comsumer abuses

{a) The warranty fails to state any method of cbtaining rc-
pairs for the defective product.

(b) Neither manufacturer nor retailer accepts responsibility
Zor the warranty.

/

‘0

.l LEGISLATIVE INTENT SERVICE

(800) 666-1917
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Page Two

(¢) The warranty is good only if the purchaser ships the
ctive product at his own expense tO Cincinnati, Ohio.

P
LI

(d) The warranty is written in confusing or mis-leading

TCIAS.

{e) The warranty is written in such a manner as to give
_&ss protection than the normal implied warranty attached ©o
cods in commerce.

(£f) Warranty repair work takes months to complete.

y  The local retailer/repairer refuses to do any warraalty
ause he is not fully reimbursed by the manufacturer.

(g
WOrKk wec

The common cause Of these abuses is the desire of a Iew
i aufacturers to receive the advertising benefit of an express
warranty without having to pay for it.

(3} What safeqguards does SB 272 provide against these problexs
2 th express warranties?

s.swer: First, the bill gives the manufacturer a choice of cdesig-
sating authorized service facilities in California to hancdle hl

warranty work. These may consist of certain of the retailers pre-
sently carrying his goods, independent repair dealers with wion

N
e

“2 makes an agreement, or special facilities which he establiisncs.
Many manufacturers (Sony, RCA, Sunbeam, Panasonic, etc.) present.y
“se this system.

Wwnat if “he manufacturer fails to designate these service
tities?

]
i

Hh
O

s-swer: Then the bill requires him to reimburse his retaiiers
zheir full expenses in servicing his warranties.

{7y Fow does this benefit the consumer?

Lnswer Under SB 272, the consumer has only to return his deicective
sooduct to the nearest service facility or retaliler in ordcr o 2
c~‘ve the service promised by the warranty. No more prepaid sai-

<.oncS to Baynne, New Jersey or complementary disclaimers OI respoli-
sipility by manufacturer and retailer.

P

(&) How else does the bill benefit the consumer?

snswer: It requires warranty repairs to be completed within 30
cays, unless the consumer agrees to a longer period.

(X

It requires that warranties be written in "readily uncQerscod

x

et ‘

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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Page Three

ranguage'”.

it also permits any consumer Or retailer injured by =
1354311 bieach of this chapter to sue for triple damages (out
ho< in cliass actions.)

(5} Suppose a distributor or retailer makes his own expres
vorronty? Is the manufacturer responsible for servicing t?

R0

_~cwer: No. The bill provides that the maker of the warranty
:s responsible for servicing it. The bill also requires tn

naker Of the warranty to clearly identify himself on the wazrra
biil
{1C) ©Doesn't this/place an extra burden on the retailer?

nty.

L -ower: Yes, but it also gives him the right of full recovely Zrom
c-e manufacturer for warranty work which he does not presently

er3oy.

At worst, ne might be forced to inform the manuiacturer Tidtc
ne could no longer sell the manufacturer's goods with an express
warranty. This might possibly cause a few conflicts in the reiatios

han

zaip between manufacturer and retailer, but that is better than

~aving California citizens suckered by false promises and not
where to turn in order to obtain redress.

know

ey mm )

(11) Does the bill place an additional burden on the manuiacturcr.

znswer: It does, but only if he chooses to issue an express warraaty

.11 requires him to accept the related responsibility.

The worst that could happen to a manufacturer is that ne would
M. T i
id

2

nave to sell his products without an express warranty.

se Y it
5 a better choice than having California consumers stuck witch nls
worthless warranties. ’
T
re-10

1d receive the benefit therefrom. If he wants the benefit, the
i

e
the only choice for the small, out~of-state manufacturer, out

)]
3!
t
v
ci

(800) 666-1917
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August 12, 1970

EXPLANATION OF SB 272

SB 272 applies to manufacturers who choose to give express
Copsomy i

warranties with the sale of theirAproducts. These manufacturers
gain considerable advertising benefit from these warranties.
SB 272 would impose the responsibility upon the manufacturers to
live up to the terms of their warranties.

The bill gives the manufacturer a series of choices. He must
first choose whether or not he wishes to issue an express warranty.

If, and only if, he issues an express warranty, does he face the

second choice.

(800) 666-1917

This choice requires the manufacturer either to maintain
authorized service facilities or to fully reimburse the actual,
reasonable cost of all his retailers for servicing his (the manu-
facturer's) warranty.

In actuality, the option of maintaining authorized service
facilities is in the bill as a benefit to the manufacturer. This

provision does not require him to rent one foot of space or to hire

.l LEGISLATIVE INTENT SERVICE

one employee. Rather, it permits him to select certain retailers
REPminr o,

or certain weeett dealers out of the many dealing with his products Bt}
N
i
[ 4

to handle warranty servicing. It allows him to restrict the number
of retailers to whom he would be liable for warranty work. Many
manufacturers (Sony, RCA, Sunbeam, etc.) presently use a system of
authorized service facilities.

If the manufacturer declines this option, the bill then makes
him liable to all his retailers for their full expenses in servicing

his warranties.
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Page Two

In this alternative the following rights are created:

a. The consumer has the right to return the defective goods

to the retailer for repair or replacement (as the retailer chooses)

in accordance with the terms of the warranty.

b. The retailer, in turn, has the right to collect from the
manufacturer his full, actual and reasonable costs in servicing
the manufacturer's warranty.

This is the major provision of SB 272.

The bill also does the following:

(1) Prohibits disclaimers of implied warranties.

(2) Requires that warranty repairs must be completed within
30 days, unless the consumer agrees in writing to a longer period.

(3) Requires that express warranties shall be written in
clear and concise terms and clearly identify the party making the
warranty.

(4) Permits any consumer or retailer injured by a wilful
breach of this chapter to sue for triple damages, but prohibits
triple damage claims in class actions.

SB 272 substantially aids the consumer with warranty problems,
which are by far the most common cause of consumer complaints.

The bill does place extra burden on the retailer of handling
warranty problems, but it also gives him the right of full recovery
which he does not presently enjoy. Also, as between the retailer
and the consumer, the retailer is in a far better position to deal

with the manufacturer.

The bill does place the responsibility on manufacturers to

e

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE
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Page Three

live up to the terms of their warranties. And so they should. No
manufacturer has to issue an express warranty. He does so because
it is good advertising. It is his choice. SB 272 says that if he
chooses this benefit he must also accept the related responsibility.

One brief additional point. What is the very worst that could
happen to a manufacturer or retailer under this bill?

The worst that could happen to a manufacturer is that -he would
have to sell his products without an express warranty. This might
be the only choice for the small, out-of-state manufacturer, but it
is a better choice than having California consumers stuck with his

worthless warranties.

(800) 666-1917

The worst that could happen to a retailer is that he might
have to inform a manufacturer that he could no longer sell the manu-
facturer's goods or could no longer sell them with an express warran-
ty. This might possibly cause a few conflicts in the relationship
between manufacturer and retailer, but that.is better than having
California citizens suckered by false promises and not know where

to turn in order to obtain redress.

.l LEGISLATIVE INTENT SERVICE

Much of the expressed fears is, in actuality, relatively
groundless. Congress is, as you know, working in this area of L
consumer protection. Businesses such as Sears have long enjoyed
the reputation of standing behind their warranties, obviously with
no adverse effect on their very successful business. General
Electric subscribes to this principle. 1In other words, the reputable

manufacturer has nothing to fear. Lets give the consumer a break.

*.")«;.' R
[
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ENROLLED BlLL MEMORANDUM TO GOVERNOR DATE September 11, 1970
SoNg_ &
BILL NO. gsB 272 AUTHOR Karabian

Yote—Senate

24
ﬁﬁ::_ 5 - Bradley, Cologne, Harmer, Marler, Richardson
Vote— Assembly
Ayes— 64
Noes— 1l - Ketchum

SB 272 establishes the obligations of manufacturers, distributors,
and sellers of consumer goods, and rights of the buyers thereof,
with respect to warranties.

(800) 666-1917

The California Manufacturers Association has no substantial
objections to approval. The Association feels that the
bill is poorly drafted (per Al Davis).

Herb Ellingwood recommends approval.

The Department of Professional and Vocational Standards
recommends approval.

.l LEGISLATIVE INTENT SERVICE

Assemblyman Beverly requests approval.

f". A j /i'/)
Recommendation Legislative /”’c/g, 4
APPROVE {%é // ﬂ/ PE-Q
NS/ \
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To:

From:

legal

Honorable Ronald Reagan
Governor of california

office of the Attorney General

By Peter G. DeMauro
Deputy Attorney General

We have examined the abo
objection thereto.

Bill Report

S. B. No. 272

September 1 , 1970

ve bill and find no substantial

(800) 666-1917

+3907-552 9-67 SM SETS NE14

.l LEGISLATIVE INTENT SERVICE
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Volume 1

Journal of the Assembly

Legislature of the State of California

1970 Regular Session
January Fifth to September Twenty-third

BOB MONAGAN CHARLES J. CONRAD

Speaker of the Assembly Speaker pre Tempore of the Assembly

W. CRAIG BIDDLE JOHN J. MILLER
Maijority Floor Leader Minority Floor Leader

JAMES D. DRISCOLL
(800) 666-1917 Chief Clerk of the Assembly
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Consumer Protection

Governor’s Office, Sacramento
March 5, 1970

To the Honorable Members of the California Legislature:

The fundamental tenets of our free American way of life are rooted
in the competitive free enterprise system. It has brought this nation the
highest standard of living ever known to man.

Free enterprise has prospered in our society because, on the whole, it
has served our people honestly and fairly.

Over the years, it has stimulated and encouraged the inventor, the
manufacturer, the merchandiser and financier to seek out and provide
for the demands of the buying public with constantly jmproving goods
and services.

The fact that this nation’s free enterprise system has survived the
continued attempts at harrassment and interference by bureaucratic
government down through the decades—and continues, today, to meet
the growing and evermore complex nceds of our technologieal society—
is a tribute to its virility and inherent rightness.

There will be some persons, of course, who will always try to misuse
and exploit the system through dishonest and unethical operating
methods. And while these unrepresentative few must be brought into
line, or put out of business, we must, at the same time, be serupulously
careful not to penalize the vast nultitude of hard working, honest and
legitimate businessmen for the sins of the few.

The policy of this Administration, therefore, is that government does
have a proper, indeed, vital, role to play in looking out for the con-
sumer interests of private citizens, so long as this does not interfere
with, or impair, the legitimate, balanced workings of our competitive
free enterprise system.

Keeping this policy in mind, I am today asking your approval of
a far-reaching series of legislative and administrative proposals which
will further strengthen the state 's overall program to protect consumers
and legitimate businessmen from the unserupulous entrepreneur.

1 want to emphasize at the outset that even as we accelerate our
programs in this area, the best protection for the consumer is that he
be fully armed with the facts about fair value, full measure and safety.

For, in the fina] analysis, the consumer will be better able to protect
his interests as he becomes better able to understand the workings
of the marketplace. I am pleased that business also recognizes this
need, and is stepping up its own efforts to inform the publie. This

Administration will continue to encourage the intensification of such
programs by better business bureaus, chambers of commerce, trade
organizations and businesses themselves.

Tn my State-of-the-State message, I said that an important part of
our consumer protection program would focus on the need to develop
consumer education courses in our schools. We are now working with
the Commission on Educational ~ » ) 0 this matter to determine

: e '/
how consumer education can be S mm %
education process, at all levels. .

orheGISUATIVE tNRENTISERVICE
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ta;n tl}rlxy view, there are five basic areas in which government must
bus(ianes: rrl;;flr);OHSIblllty to protect both the consumer and the legitimate
%gtngE:g;nili'sgr:Itl?téﬁn against fraud. With the growth of corpo-
ate P e complexities of our economic system, in-
dividuals often have too little opportunity to investigate th(; in-
tegrrlty of a business before making a purchase.
2) The consumer’s right to know that the goods he purchases are
safe for himself and his family.
3) Tl_le consumer’s assurance that he has the most advantageous
selectlo.n.and free choice in the marketplace—the result of true
competition, without conspiracy or artificial restraints.
4) Adequate and responsive channels through which he can pre-
sent legitimate grievances. Such channels are available through
our court system as well as the more direct mechanism of boards
burcaus and commissions empowered to act on consumer complaints’
in specific areas.
5) Consumer education to help buyers become more competent in
:}xermsmg free choice among the goods and services available to
rem.

With respect to consumer fraud, California has a myriad of laws on

the books to deal with the fraudulent businessman. However, even
though California has been a leader in aggressively prosmutiné such
cases—.from get-rich-quick sehemes and blue-sky land promotions to
deceptive g\dve.rtising and dishonest home improvement rackets—they
are be:'commg increasingly more difficult to control because of their
diversity.
) Law enforcement in the area of consumer fraud is spread over an
immense field—the State Attorney General’s Office, 58 county district
attorneys (3 with consumer fraud units), and some 1500 local city
attorneys and police jurisdictions. Ilow much intelligence is oxchangea
between these agencies? What gaps exist between jurisdietions? What
better techniques are there in detection and prosecution of fraud?

Be;cause we nced answers to these questions, I will soon appoint a
specu}l fact finding task force of experts to investigate the problems
associated with consumer fraud—to sift through the facts and fictions—
and to make recommendations for significantly improving our statewide
enforcement capabilities. The findings will surely con?ribufe greatly
to enabling California lawmakers and law enforcement officials to deal
more effectively with fraud.

Before moving on to the list of specific legislative proposals in our
program for this year. T would first like to briefly review the progress
we made during the 1969 session.

Last year, I signed into law a number of major administration-
backed consumer prqtection measures. As a result, California con-
sumers are now receiving more protection against:

—Unsolicited merchandise in the mail.

T—Unsorupulous merchants who try to foree eitizens to pay for
things .they haven’t ordered and don’t want.

—being charged for unrequested goods and services on lost or

(800) 666sh¥itited credit cards.
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—Unethical land promoters.
—Fly-by-night swimming pool contractors.

i i £ another important legisla-
This vear, I am urging your approval of ar I )
tive pac};{agé to further strengthen the Administration 's consumer pro

tection program.

Tax Consultants .
As federal and state income tax returns have become moiln'ﬁe‘ COT]I':E(;
cated for the average citizen to fill out, tax consultlng} 0 rcveisces(
multiplied to meet the growing taxpayer dem.and for such selr11 c.om_
There are indications that some tax consulting firms arg ;c i glients
puterized information, including mailing addresses, gmn}e r()l{nllctg_—to
—but without the expressed knowledge or apprqval of t 1}es§: ‘e 1:3“1. to
organizations which, in turn, use the information for their o P
po%a:(.:ause I believe this to be an into!erab!e invasion gf pll‘lleuEl-o—xS:ﬁlep
cially where the private and eonﬁde.ntlal c!lent-professmna 1re a onship
exists—I intend to propose legislation which will make such a pre
un%agaf:::' asked Senator Lou Cusanovich to introduce the measure on

behalf of the Administration.

Tire Standards ' N
Because worn tires are much more likely to fail
on wet surfaces, they constitute a particular haz
hlg(;l':i’iaf)(;'rnia does not now prescribe standards for vehicle tires after
; i time.
hey have been sold or installed for the first . )
‘ %,o better protect tire users, Assemblyman Jerry Lewis ha? 'S}-l]bmlg(;dy
an Administration bill, AB 733, which will permit settlng} 1)1{,, 182 th)e
standards for all tires, resold or new, 1 use on motor vehicles in the
Sta’f‘%e law will define the minimum amount of tire .tread andI dur'zﬁnrlllltg)(;
necessary for a vehicle to operate safely on our highways. t \‘:n Eet
prohibit the sale of used and recap tires which )fzul to meet safety
standards established by the California Highway Patrol.

and skid particularly
ard to safcty on the

Excessive Medical Services . . -
lyman James Ilayes will author a particularly 111.1p0rt.mt i

wlf}eslslei&?ililyenable the Boards of Medical and Dental Ex‘a‘n:m(irs thoe Stqall‘(yci

disciplinary action against those who impose unnecessary or cXces:

i their patients. ) )
SerTvlllceeSle(gilslationpwill apply to such persons as doctors, d(tantf}lsia, physi-
cal therapists, psychologists, and qthers in the healing arts te ﬁcessive

With this authority, the state will be better able to p.rew.llen e xeessive
expenditures of Medi-Cal funds, and to help curb similar pre

against the private patient.

. ¢
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Sanitation and Health

Assemblyman Tom Hom is carrying legislation, AB 910, to make
sanitation and health requirements uniform for all grocery stores and
retail food markets, throughout the state.

The bill will protect virtually every citizen—young or old—who has
occasion to make food purchases by upgrading the minimum sanitation
requirements in these establishments, particularly relating to perish-
able foods. It deserves support.

Franchise Industry

The growing popularity of the franchise industry has prompted some
shady operators and confidence men to enter the field. Complaints re-
ceived by my office, the Department of Corporations, and the Attorney
(Feneral have all pointed to the need for legislation in this field.

Senator Clark Bradley will submit an Administration bill which
will require that sellers of franchises fully disclose the financial capa-
bilities of the firms they represent, and clearly spell out the obligations
of the franchise buyer.

The legislation will combat the problem of misleading and deceptive
practices engaged in by those franchisors whose activities reflect un-
fairly on the rest of the industry.

Protection for the Insured

At the present time, property insurers may cancel residential fire
and homecowner protection policies at their pleasure, without giving a
reason for such cancellation. Recently we have witnessed instances
where policies were summarily cancelled on a broad scale in areas hit
by fires as well as by urban riots.

When an insurer contracts to provide one, two or three years of
insurance proteetion he should be bound by that contract unless the
insured violates the contract.

Therefore, I am calling for passage of administration-sponsored leg-
islation which would restrict the cancellation of such property insur-
ance, while protecting the right of cancellation for such specified
reasons as non-payment of premiums, conviction of an arrest arising
out of acts increasing the hazard insured against, discovery of fraud
or misrepresentation in obtaining the insurance, and physical changes
in the property which make it uninsurable.

This legislation, AB 165, to protect the insuranece-buying publie, is
being carried by Assemblyman Robert Beverly.

Industrial Loans

Because the deposits of thrift holders in industrial loan ecompanies
are not insured (unlike those in banks and savings and loan institu-
tions), I am asking your approval of a bill which will guarantee that
the accounts of small investors in financially troubled firms of this type
be protected from loss—up to $10,000.

(800) 666-1917
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The eonsumer confusion and hardship which results when a company
fails, emphasizes the need for legislation which will guarantee greater
consumer protection against such losses.
The bill will be introduced by Senator Lewis Sherman.

Automotive Repairs

I also believe much more must be done in the field of automotive
repair service. There have been too many consuner complaints alleging
fraudulent practices in this field.

I know that a number of the problems which appear to exist in this
area are of as much concern to the responsible members of the industry
as they are to the consumer.

I, therefore, call upon the responsible members of the automotive
repair service: industry to join us in finding a way to give the con-
sumer protection in this field. The fraudulent practices are not only
adversely affecting the publie, but are—at the same time—giving the
majority of the industry a name and a reputation which they do not
deserve.

Failure to act quickly on this recommendation ean only lead to
the imposition of what might be considered overly restrictive and

unnecessarily costly laws.

Department of Consumer Affairs

I have already submitted to you a detailed reorganization plan which
will create the first Department of Consumer Affairs of any state in the
nation.

Actually, the origins of the plan go back to 1967, shortly after I as-
sumed office, when we began implementing a number of key recommen-
dations by the Little Hoover Commission to revitalize the Department
of Professional and Vocational Standards.

Originally established in 1929 as a licensing agency for professional
practitioners, the department was seen by Governor Young as a legiti-
mate means through which government could exercise various degrees
of control and regulation over eertain professions which, in turn, could,
and did, influence the public’s health, safety and well-being.

It was a good step.

Unfortunately, over the years and down through the course of
various administrations, things changed until the department was ul-
timately criticized by the Little Hoover Commission as a gathering of
bodies representing self-serving interest groups.

As a part of our continuing program to revitalize the department,
we created a new Division of Consumer Affairs last year. 1t included
the Office of Consumer Counsel.

In renaming the department, to be more appropriately known and
operated as the Department of Consumer Affairs, Californians will be
able to direct consumer complaints to a more easily identifiable central
contact point in state government.

The change in orientation also will enable citizens to call the new
department and know that their complaints will be processed there, or

referred to the proper agency. - e
..::'.:,:o::l LEGISLATIVE INTENT SER
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Besides (?n_hgncing the coordination of the state’s many consumer pro-
tection activities, the reorganization will increase the number of public
members on many regulatory boards and ecommissions in the new de-
partment—a step which is absolutely necessary if we are to give the
people a greater direct voice in the regulatory process.

Overall State Program

F@nally, I want to make it clear that while the pro

outlined are necessary if the state is to exercise grea&r Il)I?lizge Iinhi}zg
consumer protection field, the fact remains that the day-to-day ac;
tivities of_htergxlly thousands of dedicated state employees, from one
end of California to the other, are already~t0day—responsil,)le for pro-
tecting a vast galaxy of interests of the buying public.

The scope of any legislative package in this field must be seen, there-
fore, against t_he immense backdrop of the state’s current overzill con-
sumer protection functions—ranging from the Department of Motor
Vehicles’ protection of citizens from false advertising in the sale of
automobiles, to the Department of Insurance protecting citizens from
arbitrary cancellation of their car insurance, to the Real Estate De-
partment protecting funds in escrow, and to the Department of Public
Health protecting citizens against a myriad of substances dangerous
to health. ”

And, these are only a few
o ' these a cited% v examples, out of the dozens upon dozens

We are protecting the interests of the consumer and the legitimate
businessman. To allege otherwise is to simply iguore the facts.

The program I have presented to yvou will further strengthen our
demonstrated commitment to equitable and responsible consumer pro-
tection.

Respectfully,
RONALD REAGAN, Governor
RECEIPT
’I acknowledge receipt this 5th day of March, 1970, at 4:25 p.m.
o’clock of Governor Reagan’s message on Consumer Protection, de-
livered to me personally by Isabel Gassett of the Governor’s Legislative
Office. )
JAMES D. DRISCOLL
Chief Clerk of the Assembly

BIRTHDAY GREETINGS EXTENDED TO
ASSEMBLYMAN BRIGGS
Mr. Barnes announced that yesterday was the birthday of Assembly-
man John V. Briggs, of the 35th District, whereupon the Members of
the Assembly joined in extending best wishes and birthday grectings
to Mr. Briggs. T )

APPOINTMENTS TO SUBCOMMITTEES OF LOCAL
GOVERNMENT COMMITTEE

Speaker pro Tempore Conrad announced that Speaker Monagan had

ICErppo{866) BB6LAOFing subcommittees of the Assembly Local Govern-

ment Committee:
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Introduction

This review of significant 1970 California Legislation is intended to
be a brief analysis of the important enactments of the 1970 Regular
Session. Despite the fact that 1970 was an election year, which might
have reduced the output of the legislature, the 1970 session set a
record as the longest in California’s history. It was an important
and productive session from the standpoint of major legislation in the
fields of Consumer Protection, Business Regulations, and Environmental
Protection.

In the field of Consumer Protection, the California attorney should
become familiar with the new Consumers Legal Remedies Act, (see
page 344); and the Consumer Warranty Act, (see page 347). In
the field of Business Regulations, important legislation which should
be reviewed include the Franchise Investment Act, (see page 296);
and the Fictitious Business Name revisions, (see page 340).

Important revisions of California Civil Procedure include changes
to property exemptions which afford protection to debtors’ property
from attachment and execution, (see pages 319-328); significant
changes to CCP §581a regarding dismissal of civil actions, (see page
313); and new provisions to allow depositions for discovery in arbitra-
tion proceedings, (see page 333).

In Domestic Relations law, a new concept of quasi-community prop-
erty has been enacted and courts are now permitted more flexibility
when dividing community property, (see page 396). In the field of
Property law, the legislature enacted a major reform in California land-
lord-tenant law, (see page 428); and a new procedure for arbitration
in eminent domain cases, (see page 437). Finally, in the field of
Taxation, new legislation includes increased interest rates for non-
payment of state income tax, (see page 453); and a federal conformity
measure reforming the “hobby loss” exemptions, (see page 461).

The major legislation included in this review is organized topically
under fifteen titles listed in the Table of Contents rather than by Cali-
fornia Code titles as in previous C.E.B. publications. However, a Table
of Code Sections is included at page 488 to enable the reader to find
a particular change immediately. Each summary is written in an

Selected 1970 California Legislation
279
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Introduction

effort to provide the reader with the significant additions or modifications
enacted, a review of the law immediately prior to the 1970 change, and,
when possible, some indication of legislative purpose. Also included
in most of the summaries are references to collateral sources of infor-
mation concerning the specific law, particularly WITKIN, which is gen-
erally within immediate access of most California attorneys.

The Editors of the Pacific Law Journal have done their utmost to
assure the accuracy of this review, and hopefully, it will provide worth-
while information to all of its readers. Special appreciation is extended
to the members of the administration and faculty of McGeorge School
of Law who have assisted us in this effort, and especially Professor
Horace Cecchettini for his helpful advice; to the California Continuing
Education of the Bar for their assistance; to many of the members of
the California Legislature and their staffs who patiently took the time
to give assistance; and deserving special recognition, Tom Couris, David
Robison, David Johnson and Brian Taugher of the Law Journal staff
for their individual efforts in helping to publish this review.

Thomas Eres

Legislation Editor

Pacific Law Journal Vol. 2
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Consumer Protection

(4) The seller has ceased from engaging in such offensive meth-
ods, acts or practices, or will do so within a reasonable time if
immediate cessation is impossible.

The consumer may request injunctive relief without compliance with
the 30 day notice procedure. If the plea is later amended to include
damages the 30 day written notice requirement as above must be met.

Attempts to comply with the provisions of this Section by a person
receiving a demand shall be construed to be an offer to compromise and
shall be inadmissible as evidence; furthermore, such attempts to comply
with a demand shall not be considered an admission of engaging in
an act or practice declared unlawful by Section 1770. Evidence of
compliance or attempts to comply with the provisions of this Section
may be introduced by a defendant for the purpose of showing good faith.

There is a 3 year statute of limitations from the date of the commission
of such method, act, or practice (Section 1783).

No award of damages may be given where the seller rectified the
problem and the violation was a bona fide error (Section 1784). (The
Legislature also enacted Chapter 1348 which added Sections 1750-1757
to the Civil Code. However, these Sections are not in conflict with the
Sections in Chapter 1550 and therefore Government Code §9605 will
not apply. Both Chapters will become effective November 23, 1970.)

Consumer Protection; sales warranties

Civil Code §§1790-1795 (new).
SB 272; StaTts 1970, Ch 1333
(Effective March 1, 1971)

Chapter 1333 adds Title 1.7 (Sections 1790-1795) to the Civil
Code. Article 1 (Sections 1790-1790.3) identifies the title as the
Song-Beverly Consumer Warranty Act.  Any waiver of the provisions of
this Act by a buyer of consumer goods, except as expressly provided, shall
be unenforceable and void as it will be deemed contrary to public policy
(Section 1790.1).

Article 2 (Sections 1791-1791.3) defines terms used in this Title.
Consumer goods means any motor vehicle, machine, appliance, or like
product that is used or bought for use primarily for personal, family, or
household purposes. Distributor means -any individual, partnership,
corporation, association, or other legal relationship which stands be-
tween the manufacturer and the retail seller in purchases, consignments,

Selected 1970 California Legislation
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Consumer Protection

or contracts for sale of consumer goods. A retail seller is any individual,
partnership, corporation, association, or other legal relationship which
engages in the business of selling new goods to retail buyers.

Article 3 applies to sales warranties. Section 1792 provides that un-
less disclaimed in the manner provided by this Act, every sale or con-
signment of consumer goods in this state shall be accompanied by an
implied warranty that the goods are merchantable [Section 1791.1,
subsection (a)]. Section 1792.1 provides that where the manufac-
turer knows the buyer is purchasing consumer goods for a specific pur-
posc and that the buyer is relying on the manufacturer’s skill or judg-
ment to sclect suitable goods an implied warranty of fitness shall ac-
company the goods [Section 1791.1, subsection (b)].

Pursuant to Sections 1792.3 to 1792.5 only in instances where goods
are sold “as is” or “with all faults” are waivers of implied warranties
permissible. To sell goods “as is” or “with all faults” the seller must
clearly inform the buyer in writing.  Such writing must include: (1)
that the goods are being sold “as is” or “with all faults,” and (2) that
the entire risk as to the quality and performance of the goods is with
the buyer, and (3) that should the goods prove defective, the buyer and
not the manufacturer, distributor, or retailer assumes the entire cost of
all necessary servicing or repair.

Sections 1793 to 1973.5 provide that a manufacturer, distributor,
or retailer may make express warranties in respect to consumer goods;
however, any express warranty may not limit the implied warranties
guaranteed by this Chapter. Every manufacturer who sells goods within
this state and makes express warranties shall maintain or cause to be
maintained within this state sufficient repair facilities to carry out the
terms of such warranties. If the manufacturer does not conform to this
repair provision he shall be liable to every retail seller who incurs an ob-
ligation in giving effect to such express warranties. . When the consumer
elects to cxercise a warranty for service and repairs, such service and
repair must commence within a reasonable time and returned in mer-
chantable condition within 30 days, or when circumstances beyond
the manufacturer’s control prevent such reasonable return the period
may be extended an additional 30 days,

Pursuant to Section 1794 any buyer injured by a willful violation of
this Title shall be entitled to treble damages plus reasonable attorney’s
fees. Section 1794.1 provides that any retail seller injured by the willful
or repeated violation of the provisions of this title is entitled to treble
damages, plus reasonable attorney’s fees. However, these Sections are

Pacific Law Journal Vol. 2
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Consumer Protection

not applicable to actions brought under Section 382 of the Code of
Civil Procedure (Representative actions).

The provisions of this title do not apply to any defect in consumer
goods caused by the unauthorized or unreasonable usc of the goods fol-
lowing sale (Section 1794.3).

Any express warrantics made by persons other than the manufacturer
of the goods obligate the person making such warranties to the same
standards and penaltics of the manufacturer,

Warranties; sales of consumer goods

Commercial Code §§2800, 2801 (new).
SB 921; StaTts 1970, Ch 972

Sections 2800 and 2801 are added to division 2 of the California
Commercial Code, relating to commercial sales.

They provide that in any retail sale of consumer goods, a written war-
ranty or guarantee as to the condition or quality of the goods shall not
be unenforceable solely because the buyer failed to complete and return
a form to the seller or manufacturer as proof of purchase of the goods.
The buyer may waive the provisions of the Section, but any unwritten
waiver is unenforceable and void.
~ Previously, a seller could expressly demand as a condition precedent
to existence of a warranty that the buyer complete and return the proof
of purchase form, though this condition had to be explicit in the con-
tract of sale. Failure to do so would prevent the warranty from arising.

References:

1) CaL. ComM. Cope §2314, 2317,
2) 1 WITKIN, SUMMARY OF CALIFORNIA Law, Sales §23 (7th ed. 1960).

Retail Installment Credit; creditor’s statement

Civil Code §1810.1 (amended).
SB 26; StaTs 1970, Ch 304

(Effective January 1, 1971)

Section 1810.1 requires a creditor to deliver a written disclosure
statement to a customer before the first transaction is made on any open
end credit account (See Unruh Act, Sections 1801-1812.10). This
statement must include an explanation of conditions under which a fi-
nance charge may be imposed, methods of determining the balance sub-
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MONDAY, NOVEMBER 3, 1969, 10:00 O'CLOCK A.M.

CHAIRMAN SONG: The hearing will come to order, please. This
is an interim hearing of the Senate Committee on Business and
Professions.

At the present tiqe the only other membef present due to a
variety of other demands is the Vice Chairman of this committee,
to my right, Senator Milton Marks of San Francisco County. To his
right is the Committee Consultant, Jim Cathcart; and to my left is
the Committee Secretary, Vicki Biastre.

The subject today of course is the subject of warranties and
I think that most of us are impelled to ask ourselves just what is
a8 warranty. According to the dictionary as I read it, a warranty
is defined as a guarantee, a security, authorization and assurance
that the real estate or other property is as represented; a
guarantee that the facts are as stated in regard to an insurance
risk. We can paraphrase this of course in many many ways.

In other words, when a person buys a washing machine, a dish
washer, a television, a radio set or an automobile or countless
other things, would it be reasonable for this buyer to expect that
the item purchased will in fact work? I think so, I think just
about all of us would agree with that basic proposition.

What if the appliance or other item fails to work? This is
the question we are concerned with. Or what if it works for a few
days or a few weeks and then fails to function thereafter for
reasons which aren't apparent? Who should be responsible at that
point? Should it be the retailer, the wholesaler, the contractor,

or should it be the manufacturer who brought this thing into being
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in the original instance?

After assuming the manufacturer is to be held responsible,
over what period of time and subject to what conditions? Should
some kind of reasonable bond be required of any kind of manu-
facturers? This thought occurs to me because of the recent receipt
of a letter from a water heater contractor who apparently installed
a number of water heaters manufactured by the Hoyt Water Heater
Company that's gone bankrupt.

So here are a number of Hoyt water heaters that have becn

installed with no manufacturer of course toc stand behind the

warranty that accompanied the sale of each and every water heater.
»

So should a bond be required? 1If so, what would be a reasonable é
bond and under what conditions? é‘
]

As far as 1 know and our representative from the Attorney -
General's Office can certainly clarify this for us, there is in §
California no particular statutory law governing express warranties.é
Case law of course is somewhat vague and in doubt and of course we %
|_

are dealing here with the subject of express warranties and not the E
subject of implied warranties. This committee is seeking facts. E
-

This committee is in fact a fact-finding body in order to determine §
if new laws are needed with all the ramifications necessary to make.;:
such laws fair and just. I believe without any question that the 3%&
|
consumer should get what he pays for. The sellers and manu- o

facturers on the other hand should be entitled to make a fair
profit. These are from my point of view the necessary ground rules
that we're going to follow during the course of the hearings today
and tomorrow.

Based upon the information, the evidence, the testimony we

250



.o hear nver the next two days, it may be entirely possible that

i

certain measures will be introduced during the course of the next
session in Sacramento. And keeping all these things in mind I
would also like to advise the audience that the hearings are going
to be transcribed in their entirety. If any of you are interested
in obtaining a copy of the transcript, please communicate your
wishes to Jim Cathcart, the Committee Consultant, State Capitol,
Sacramento. If there is any cost for it, it will be at the most

on a cost basis for you.

We also have written agendas of the hearings with witnesses

~
all named and the order will be generally followed because %
according to the thinking of our consultant this will make a more g
o
‘ orderly presentation. So if you're scheduled to be the last <
:%@ witness, there's no other motive but to present an orderly hearing
at the present time. We're going to meke one other alteration and %
that is that I'm going to call one witness out of order because in %
thinking about this again we think it might make the most sense. E
I might also announce before we begin with our named witnesses é
here that if there are any others among vou who would like to be g
heard, and of course necessarily presupposing there's enough time, =
you certainly will be given the opportunity. 53:
Madam Reporter, I have before me, and I think all members of ‘Ef

the Committee also have, a statement on warranties prepared by the
Consultant. I would like this marked Exhibit A and included at
this point in the record.

(Exhibit A reads as follows:)

Cgu&e_! \3 | 661)

e
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CHAIRMAN SONG: Our first witness at this point, ladies and
gentlemen, will be a Deputy Attorney General of the State of

California, Consumer Fraud Division, Mr. Herschel T. Elkins.

Mr. Elkins.

MR. ELKINS: Thank you, Mr. Chairman. Most of the warranty
complaints that are filed with the Attorney General's Office
concern automobiles, the sale of new autdmobiles, the sale of used
automobiles, and automotive repairs. We keep our records according
to the company against whom the complaint is filed so we don't have
any statistics, but in each of our three offices these involve
always one of the three top number of complaints.

The new car warranty problems involve a number of areas. One

is the phantom warranty. That is, whatever the problem that the

(800) 666-1917

customer relates, he's informed that it's not covered by the
warranty. The second one is the expensive warranty. That's where
the customer finds that the warranty work is free but that non-
warranty work is conveniently found and the customer suspects he
would have received the same bill even in the absence of the
warranty. And the third problem is the stall where the customer

finds that on warranty work his car is pushed to the end of the

.l LEGISLATIVE INTENT SERVICE

line and that it may be weeks before the car is returned to him,

o/

- “
and then exhibiting the same problems it had when the customer ‘fﬂ

brought the car in. Sometimes the problem has been fixed only
temporarily and customers have taken théir cars to be fixed ten
orlfifteen times with the same complaint.

Less than an hour ago I received a call from a doctor who had
taken a car in for a period of ten months with a serious leak in

the station wagon. The car kept getting flooded. 1In this cese
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the automobile dealer was most cooperative until he went out of
business, and then he found some difficulty trying to get some
help from the other dealers.

We have had problems in which the following occurs: An
individual sells an automobile. The customer and the automobi le
dealer have some difficulty. He turns to the manufacturer and
says, '""Look at the car." The manufacturer's representative says,
"Yes, you do have a problem. We understand it, and cbviously
the relations between you and the dealer are not so good. You
take the car to another dealer and we'll pay for it." And he
went around from dealer to dealer and caould find no dealer who
was willing to fix that automobile. What is the reason? The
reason, and this was also the testimony before the United States
Senate, is that the dealers state they do not get enough money
from the manufacturer to take care of the warranties, that their
profit margin on non-warranty work is much higher than warranty
work, that they can't afford to take the warranty work. If they
have sold the car they have made some profit out of it and hence
they feel a little more obligation. But otherwise they feel that
the manufacturer is not fair in setting the rate.

CHAIRMAN SONG: Mr. Elkins, let me interrupt at this juncture
Have you thought about the possibility of imposing a statutory
burden on the selling dealer with reference to warranties, of
course?

MR. ELKINS: The warranties, and you are correct in your
initial statement, Senator, there is no statute in regard to
express warranties. The warranty in this case is by the manu-

facturer and not by the dealer. If you had the warranty by the

(800) 666-1917
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dealer this might well in fact solve the problem, but here again
you come to a tremendous price bind. Can.the dealer really,

Or can many dealers afford to give an express warranty on
automobiles in which we find quite often a vast number of
automobiles have to be called back because of repair. Now of
course the dealer can always turn to the manufacturer again,

CHAIRMAN SONG: The ultimate effect of course would be the

dealer in effect giving an express warranty but my thought was

this, that if a dealer sells an automobile subject to a warranty

issued by the manufacturer, how about imposing upon the dealer

statutorily a requirement to make good on the manufacturer's
warranty? This would necessarily be following in my thinking

& sort of a negotiation between the dealer and the manufacturer.
Why should the member of the public have to bear the burden of
this?

MR. ELKINS: That would certainly solve a part of the
problem and 1 agree with you. One of the other problems, of
course, involves the tremendous mobility we have in California.
So we find individuals buying a car from a particular dealer
and then maybe going to other dealers in the State for the

warranty. Of course they would not have any express warranty,

-

but I think that would solve,
yes.

SENATOR MARKS: May I ask a question?

CHAIRMAN SONG: Senator Marks .

SENATOR MARKS: What is the effect then of the warranty that
manufacturer puts out? You see ads all the time of "This car is

warrantied for 36,000 miles,” or something of that kind, for

.l LEGISLATIVE INTENT SERVICE
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might solve part of the problem, ‘::'
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various things, and of course the type gets very small as to what
the warranty consists of. What is the effect of this warranty?
Is the buyer protected at all?

MR. ELKINS: Well, you know I just read a few months ago an
article in one of the local magazines, industry magazines,
automobile dealers, and the dealers were bitterly complaining
against the Chrysler Company for the five-year warranty and in
this industry magazine they said, "Everyone knows an automobi le
can't last that long without substantial problems and they're

putting the burden on us because our reputation is at stake.

People come back to us." g
SENATOR MARKS: Isn't the automobile dealer the agent of the %
manufacturer? g
MR. ELKINS: Well, probably. The manufacturer claims that
the dealer is independent. However, in regard to the warranty §
he has, I think, been named as the agent since the manufacturer %
will send the individual back to the dealer for work and the E
manufacturer supposedly guarantees to the dealer that he will pay E
him for the work that he does. The problem really doesn't involve?%
as much the legal aspect of who has the responsibility on the é
warranty, because the manufacturer is not about to go out of 3}5
business, but the problem is a practical one of the dealer who q%é
(3

says he is the middleman and as you know finds this tremendous
difficulty. One of the reasons that we have not brought actions
against some of the dealers in whom we have found some of these
problems is that we are not sure where the fespgnsibility really
lies because sometimes we find the dealers are in the middle.

Now in this particular case I mentioned where the doctor called
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about an hour ago, that car apparently cannot be fixed. 1In ten
months he has been in eighteen times to have the dealer fix it.
I mean they have apparently attempted to fix the car and just
can't be fixed, and what's going to happen for the next two or
three years -- he has an attorney and the attorney took forty-
five days to get an appointment with the manufacturer. No one
can fix that automobile but the manufacturer is not going to
give him another automobile or allow him a certain amount on a
trade. They have taken that as a position. Now I don't know
what the answer is. I'm not sure that the express warranty on
the part of the dealer will solve it completely. It may in part.

You know, of course, most dealers, and this is something tha
happens in no other industry, charge the customer for putting the
automobile in a condition so he can take it. You know the
dealer's preparation charges may be $30.00, $50.00, $100.00. 1
have never heard of an iiidustry where someone comes in to buy an
automobile and he is charged to have the dealer supply him the
product so he can use it. But this is the only way the dealer
apparently can get over that difficulty that he has, the expense
he has.

SENATOR MARKS: It would appear to me this is about the best
example of an agency representation because the automobile dealer
operates what's called an agency of the manufacturer, and the
manufacturer has the right to take it away from him at any time
he so desires or within certain conditions, so I would assume if
you get a warranty from the General Motors or Ford or Chrysler
or anybody else, American Motors or anybody else, that that

warranty can be exercised by the customer.

14

t
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T4y MR. ELKINS: I would assume, and there have been scme actions
Lan

against automobile dealers and also @gainst manufacturers on

warranties, but those are implied, now that I think of it.

CHAIRMAN SONG: 1In this particular case you exsmined the

warranty, didn't you, the warranty agreement?

MR. ELXINS: Yes.

CHAIRMAN SONG: And in your judgment --

MR. ELKINS: Not in the one I heard this morning, but I have

examined warranties of the same kind.

CHAIRMAN SONG: Let's say a Chrysler warranty.

MR. ELKINS: Yes.

CHAJRMAN SONG: You have looked at it very carefully?

(800) 666-1917

MR. ELKINS: Yes, I have.

%3 CHATIRMAN SONG: And in the particular case you talked about

involving a great deal of frustration obviously, did you conclude

that there was a breach of the warranty there?

MR. ELKINS: I have no doubt there was a breach of the

warranty and as a matter of fact neither the original dealer nor

the manufacturer have denied it. They just don't fix it.

CHAIRMAN SONG: What, if anything, have you dttempted to do

.l LEGISLATIVE INTENT SERVICE

with reference to the manufacturer in that case? §3‘

‘.l.

. . Uy

: MR. ELKINS: Well, in the particular case I mentioned, this 5

only happened within the hour, so you know I don't have that

material, but we have had a similar problem before and so far

{
é all that we have had is that in effect the manufacturer has
i

%5 blamed the dealer for the problem and the dealer has blamed the

manufacturer for the problem.

CHAIRMAN SONG: Have you ever filed a lawsuit joining both
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parties? After all, if we say the dealer is the agent, the
manufacturer is certainly the principal.

MR. ELKINS: We did this, we have filed an action against
both Chrysler and General Motors in regard to advertising
processes. We find an interesting thing now, we find that
manufacturer often put in advertisements in newspapers, sometimes
without even telling the dealers as a matter of fact, and these
actions are now pending. We named the manufacturer. We have not
named the manufacturer or the dealer in these other problems with
regard to warranty and it's still in our file. It's still
pending because we are not sure. We don't like to file an action
until we are sure who we should file it against and that it is
proper to file it, and this is a difficult area. It is a
difficult area for several reasons.

It is the same problem we have with automobile repairs.
Sometimes it takes a matter of expertise. We get the complaint
after the man has gone in eighteen times and you don't often know
what the fact situations are.

But we're working now on a particular case with a particular
manufacturer in which we now find, and we think this is a case of
manufacturer responsibility where no one else apparently is going
to fix this automobile, and it's a matter that we are quite
concerned with. We don't have 2 case filed.

CHAIRM:N SONG: What you say is somewhat discouraging. 1If
you after many many months devoting your entire working hours to
this particular problem, and I assume you have been, find it
difficult to determine where liability lies in certain instances,

I don't know what this committee can do.

(800) 666-1917
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MR. ELKINS: Let me say this, Senator: Number one, of course
we have a very small staff which operates over a large number of
areas. We could technically I'm sure at this time bring an action
against the dealer and name the manufacturer, but we don't do that
until we are sure we have a pattern, that it is apparent that it
isn't just a case that happened in one or two instances. We are
very careful before we bring lawsuits, and we are just not ready
to bring a lawsuit here.

CHAIRMAN SONG: What kind of lawsuit generally, for breach
of implied warranty or breach of contract?

MR. ELKINS: 1In our case it would be, and here again is one

of the reasons we haven't brought it, is this, we have to also

(800) 666-1917

determine what we are going to ask for, and one of the thihgs we
would ask for there -- it is difficult to ascertain. We seck to
get an injunction to prohibit, the manufacturer I assume, f-~ou
continuing to warrant an automobile if he does not take the
responsibility or assert some responsibility in making sure

that the dealers who are not the sellers of the automobile will
take care of the automobile, but that's one of our difficultics.

One of the reasons that we haven't brought the lawsuit is that

.l LEGISLATIVE INTENT SERVICE

we don't know who to bring it against, and what do we ask for ;b‘

sat,
. o . . u
in the injunction? a2

CHAIRMAN SONG: And the absence of any statute?

MR. ELKINS: And the absence of any statute. Another nroblem
here, too, of course, is that we have a difficulty, certainly the
customer has. It's very expensive to bring an action in the
courts on a warranty particularly on an automobile warranty

unless there has been an accident, and then he is suing for s
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great deal of money and it is werth the cost and the trouble to
bring it, but here it is extremely difficult. He buys an auto-
mobile. How do you bring an action against the ¢~1ler or
manufacturer? The customer finds it difficult.

CHAIRMAN SONG: If the absence of any statutory provision
compounds your difficulties, certainly you must have been
thinking about legislation you would like .to suggest to us,
haven't you?

MR. ELKINS: We have been thinking. We do not have any
specific legislation at the moment, but we will have it, that
is -- well, let me say this in regard to the problem: This is
the way we approach all the problems. We take a look at the
problem that has been brought before us. We have many problems.
We had 6,000 written complaints and 23,000 telephone complaints
covering all sorts of areas. We have suggested certain
legislation in those areas that create for us the greatest
problem and automobile repairs is by far the greatest problem
that we have. So we sought legislation in that area. In some
of the other areas we also sought legislation. 1In different
afeas we have taken the approach of bringing lawsuits against
various companies to see if that would solve the problem, and
in many cases it has. But before we bring it we havé to make
that determination. ‘Certainly we have been considering the
possibility of legislation. We have been considering the
possibility of bringing an action, but in each of these cases
we have to make sure that this is the proper approach, and at
the moment we haven't as yet finally decided. We will, however,

certainly be happy to give the results of anything we come up

(800) 666-1917
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with as this project continues.

CHAIEMAN SONG: That would be appreciated.

SENATOR MARKS: The thing that disturbs me, I think these
warranties are express warranties. They aren't implied. An
express warranty -- I don't have copies of them in front of me,
but I have read them and they say thet if you do certain things
within a certain number of miles that certain repairs and certain
things will be done, and they make certain exceptions as to what is
not included, but these are express warranties.

MR. ELKINS: Wwhat I meant is the actions that have been
brought usually hive been brought as the result of accidents that
have occurred and there various theories have been used, strict
liability, implied warranties which are not covered under the
express warranties and so forth. Most of the law seems to be on
the implied aspect. The express warranty is an interesting thing.
Most people think when they get a warranty from an automobile
dealer that they have something more than they would have in the
absence of a warranty. This is nct true. The express warranty
takes away from the warranties that an individual would normally
have because it limits it. It says, "We expressly warrant the
following things and the customer specifically waives the things
which are not covered in the express warranty." So there is
somewhat of a limiting factor there.

SENATOR MARKS: In other words, is it your position with
respect to the express warranties that the Attorney General has
no authority to come in and represent the people of the State
of California in the instances where an express warranty has not

been lived up to?

(800) 666-1917
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MR. ELKINS: That's not our position. The position is trying

to establish -- let's take a factual situation. A man goes in to
buy an automobile. There is an express warranty. The company
‘and he are in disagreement. The matter apparently isn't being
fixed. He now goes around to other dealers to try to get the
warranty fixed. Nobody at any time says, "All right, we're not
going to fix it. Here's the express warranty, but our position
is we are not going to honor the warranty." The position is,
either it is not part of the warranty or '"We have done as much as
we could and this person is unreasonable.™

In this particular case that I mentioned, the manufacturer
took a look at the automobile, decided that there was a problem,
recognized that it wouldn't be fixed and said, "All right, you
go to another dealer who didn't sell you the automobile.'' Now
that dealer, you know, has never seen the man before and he says,
"I'm not going to fix your automobile because I know that I'm not
going to get paid for it by the company. At least it's going to
cost me more than it's worth. Why don't you go back to the
dealer? 1I'm not going to do it." Now,it's difficult for us to
bring an action against the second dealer since he was not the
seller. The manufacturer I think should be responsible because
it's the manufacturer's warranty and he has warranted that this
automobile will be fixed at any of these places, but before we
bring an action against the manufacturer in such a case, we want
to make sure this is a pattern, that this wasn't simply an
exception, and it is very difficult to get evidence in these
matters in regard to every dealer to find out if this is a

pattern, but I will assure you, Senator Marks, that if this is

(800) 666-1917
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a pattern, that we get substantial evidence that as a pattern this
is the behavior, we'll bring the necessary action. Getting
evidence is a very difficult thing.

CHAIRMAN SONG: Well, what about that one person who took his
car around to six dealers? What kind of a pattern are you looking
for? You mean many many other similar complaints?

MR. ELKINS: Well, no, complaints in regard to a different
person than this particular individu&al, because you know in each

case there are peculiarities, and again we have a difficulty. Wwe

have, as I say, a small staff and a large number of problems. If ~
»
only one individual is involved, usually the pattern is that he &
©
©
brings the action and he can bring an action in this cose. He ceng
[

bring an action against the dealer or the manufacturer. We don't
have the staff or facilities to bring an action in regard to
every claim, even ones we think are justified, where we can't
find the pattern, because otherwise we would have 6,000 actions

to bring and we just can't do it. We are above our head now
because of lack of staff on major problems. So we do not bring &n
action until we find that there is this pattern. This man may be

very peculiar. As I say, we are sure of our evidence there thst

':l LEGISLATIVE INTENT SERVICE
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they would not fix it, but trying to show this has happened to

.
[ ]
i

other people is something that we have o analyze before we bring
it. That's about it.

Now, turning from new cars for a moment, we huave the problem
with used car sales, and on used car sales we have a pettern of a

type of warranty which isn't found in the new car business, and

that is a ten percent off parts and labor or fifty percent off

parts and labor, but the work has to be done at the dealer's
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place of business, and in our investigation :hat we h&ve now, one

without any meaning since the company has within its power to
determine what the amounts are going to be that are charged and
where does someone prove he is getting ten, twenty or thirty
percent off the parts since he has to go back to the original
dealer. This has been a problem.

The automobile repair warranty, again this problem is so
broad that in regard to the auto repair itself, I think it mipht
be an exercise in futility to go into the warranty aspect of it.

The complaints other than automobiles are much less in

numbers. It may be in part because we haven't brought any cases

against appliance dealers or manufacturers and people don't thinx

of our office. I don't know the reason, but we have not had
certainly the number of complaints in regard to appliances.

The problems we have had, however, are the following: We
have had a great deal of problem with door-to-door sales
warranties. In other words, lifetime guarantees on carpets anc
lifetime guarantees on all sorts of things. On the carpet: we
find that two types of guarantees, a ten-year guarantee by a
manufacturer if the customer can prove that the reason that the
carpet is falling apart is owing to the negligence of the menu-
facturer -- almost an impossible task. The second is warr:ouy
by the dealer which adds to a warranty for ten years ag.-inst
everything that happens to the carpet and there frequently the

company goes out of business, very frequently.

pending in an action we may bring against or - pirticular deeler,
it turns out tha" the company dactually mekes & substantial profitc
~on the werk that's done. 1In other words, it's again a warranty
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SENATOR MARKS: Let me ask one more question.

CHAIRMAN SONG: Senator Marks, before you begin, I would like
to introduce another member who just arrived, Senator Lawrence
Walsh of Los Angeles County. Senator Marks. -

SENATOR MARKS: If a person goes in to an automobile dealer
to have a car fixed within the period of the warranty, so-called
warranty, in force and the dealer says, "No, I won't fix it," or
doesn't fix it, what would you advise that person to do? What

.would you advise the automobile owner to do? He can't wait for
a chain of circumstances. He probably has one car.

MR. ELKINS: He has several avenues. One of them is to bring

a legal action.

SENATOR MARKS: Against whom?

MR. ELKINS: Against the dealer and the manufacturer I would
dssume since it is the manufacturer's warranty and he can't get
it fixed. But the difficulty is, this is very expensive and most
people can't do it.

SENATOR MARKS: You wouldn't advise him to go to the Attorney
General?

MR. ELKINS: Certainly, we would be most happy if he would
50 we can get additional evidence. Obviously he should certainly
complain to us but the difficulty you have here, is what is he
going to do? He's faced with the problem. He wants to make sure
that he gets his money back. We can't guarantee that he gets his
money back. We can't operate as an adjustment agency and say,
"All right, manufacturer, we have a case. We have made the
determination. You haven't been before a court at all, we don't

have any pattern, but, you know, give him the money.'"" If he would

(800) 666-1917
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come to our office though or if he would send it in, we would do
one of several things. 1If we have a pattern we would bring an
action, or we could contact the manufacturer and the dealers and
find out what the situation is, and we have subpoena power and we
could subpoena their records and see what can occur.

As 1 say, we are engaged with two ménufacturers now in court,
and there may be another action, Senator Marks. I'm not saying
there won't be, but we need a bit more evidence and some more time
and some more people.

Back to the appliances, the other problems in regérd to the
appliances are the weasel-worded warrenty which seems to take
something awey after it gives it, the parts warranty which says
that parts can be fixed, but you will have to pay for the labor,
and this is a problem particularly with refrigerators in which
the part may be very small, but the labor is quite costly. The
difficulty with many of these warranty problems is that the
customer doesn't realize the extent of the warranty. He assumes
that if something is warrantied it will be fixed and he doesn't
realize that it may cost him $50.00 or $100.00 to fix the
appliance. This is an additional problem.

We also have a problem of distance. We find individuals go
to the store and he buys an appliance from Pennsylvania and
finally he sees in the warranty that in order to get the part
fixed he has to send it to Pennsylvania and with it usually
some small amount of money to cover postage or something. It
often takes months before he gets it back if he gets it back,

if it is fixed. He has no one he can turn to in town.

4

I have just seen some recent advertisements by companies
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have never heard of in fact, who have now established in the State
of Californis and elsewhere sgents for service, as Senator Marks
was commenting, where they have listed on the back of their
warranty fifty or sixty places throughout the country where the:e
can be fixed. That's a vast improvement and perhaps that might be
required of out-of-state warranties.

CHAIRMAN SONG: Mr. Elkins, what do ycu think of requiring
a@ bond on the part of each and every manufacturer who does bus:“ess
in the State of California? Do you think this might facilitate

the honoring of the warranty agreements?

MR. ELKINS: It might in regard particularly to companies g
that go out of husiness. %
CHAIRMAN SONG: What about the manufacturer of a certain %
automobile who refuses to perform by this indirect method of his W
dealers all declining to perform? %
MR. ELKINS: T don't think 8 bond in regard to automobile 5
manufacturers would be too much of a help, for this reason, it E
isn't the lack of financial responsibility by the manufacturers g
that we are dealing with. It's very difficult in your law %
prectice and I'm sure you've gone against bonding companies, it's @
more trouble than suing the compsny itself. The only reason you 5&5
go against the bonding company is if the company goes out of ‘:.:E
[

business. That is a danger in regard to many smaller companies

It is a danger in regard to some of the appliance companies. |

don't think it is a danger in regard to automobile manufacturers
CHATIRMAN SONG: What about criminal statutes, have you

thought about that?

MR. ELKINS: No, I haven't. We hadn't really considered
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that. No, I haven't really considered the criminal statutez. Tt
might be & possibility, I don't know .

CHATIRMAN SONG: Very well, you will make available to this
committee the products of your research and your thinking in this
particular line, will you not?

MR. ELKINS: Certainly.

CHAIRMAN SONG: If possible before the next session?

MR. ELKINS: Certainly.

CHAIRMAN SONG: Any other questions of Mr. Elkins? Think

you very much.

The next witness is Mrs. Sidter who h-s something to t=:ll us

on the subject of television warranties. Is she present? ‘No

(800) 666-1917

response) Is Royce 0. Norgaard present?
MR. NORGAARD: Yes.
CHAIRMAN SONG: Will you come forward, please?
MR. NORGAARD: Well, I don't know much about protocol.
CHAIRMAN SONG: Tell us who you are, first.
MR. NORGAARD: I am Royce Norgaard. I'm here as & private

citizen to discuss something about new car warranties. More

4

particularly my complaint is the feeling that the industry ius

.l LEGISLATIVE INTENT SERVICE

doesn't take seriously its own warranties, and I think I cén NN
st}
illustrate one practice that can be used to avoid fulfillment ﬂg

of these warranties.

I have had a couple of experiences concerning one car that

show the whole industry can simply ignore the warranty or #nything

it says. At least this is my allegation. If you have &
particular problem that you as a consumer feel is clearly

covered by warranty they can say, '"Well, you are in errar.' Ur
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they can supposedly admit the warranty is misleading, or they can
say that the language means quite the opposite of what it says,
or they can just arrogantly refuse to act and say, "I don't care
what the warranty says, I'm not going to fix it."

CHAIRMAN SONG: This has apparently occurred. Tell us about
your specific experience.

MR. NORGAARD: I realize I have been generalizing. I don't
know if I can use the board here or not. I think I could
perhaps make the example more convincing.

CHAIRMAN SONG: If you feel it would help.

MR. NORGAARD: First I'll try to tell about it. During the
last 30,000 miles of the 50,000 mile warranty three dealers
looked at the car and volunteered that the front suspension
bushings were shot and had to be replaced. They all insi: ted
this was not covered by the warranty. Well, T read the warranty
and it enumerates a lot of things including front and rear
suspension components. This is clear language .

Finally I was able to get ahold of the factory's service
representative and sought an exple#nation of how these could not
be covered. Well, since I was referring to t he warranty he did,
too, and he said, "You see where self trim and appearance items
are excluded from any warranty at all?" I said I did. He said,
"Well, these parts have rubber in them and therefore we have
always interpreted it that way." Later he said he never heard
of this happening. You run into inconsistencies in the
machinations to avoid honoring the warranty. I thought that
maybe he misunderstood the problem. The part in question is a

vital part of the front suspension which on most cars hes an
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upper and a lower arm assambly chot aillows the wheel to move up
and down with the car. Now if the svm is going to move it has to

have a pivot, hinge or bushing or something, and I think any

engineer would contend or agree this is all part of the suspension.

If any of those parts were left out your car wouldn't run. The
wheel would come off. You would have a disaster, and yet this
man who should know simply dismissed it as a piece of trim under
the car.

Well, I don't want to carry this out too long, but I was
upset. I paid the $50.0C for the repair bill, but I outlined
the situation to the factory, sent them a letter and surprisiagly
I got three letters back, all form letters. The final one
referred me back to the dealer so there I was. I was still
unhappy.

I had to get it off my chest so I came to the State

Attorney General's Office and this is the latest development

of that.
There was one other case. 1 have front wheel bearing
troubles. Again they are covered clearlv in the werranty, bu!

everybody in the dealership pretended a lack of reading skill

at the time and said they were really excluded, but the.factory
admitted these were covered. So this time T had that taken care
of . But these are really small things. My budget was faced

with some small surprises, but I think it's the overall situation,
the ethical effect on everyone. When a man feels that a large
corporation has exploited him he's apt to reflect that attitude

in his business, may be toward an insurance claim or something.

I see something a little deeper than just a $50.00 bill that you

(800) 666-1917
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haven't expected, and I think this is the reason that I've kept
thinking about this so I came here to dppeadr and that's a@bout it.

CHAIRMAN SCNG: Thank you, Mr. Norgaard. Any questions?
Thank you. Is Gexrald gilver here? (No response.) Is Virgil
Gaither present?

MR. GAITHER: Senator, this is Mr. Ralph Johonnot, and in
the absence of Mrs.Sidter he 1is prepared to speak for her if this
is permissible, on television.

CHATRMAN SONG: For Miss whom?

MR. GATTHER: Mrs. Sidter on television warranties.

CHAIRMAN SONG: Go ahead. Will you identify yourself?

MR. JOHONNOT: Yes, I em Ralph Johonnot. I am executive
vice-president of the California State Electronics Association.
We had asked Mrs. Sidter to come and testify today because it's
one of the odd type of warranty problems that we heve rTun into
in the television warranty. It seems in California on coler
television sets, they started out with & one-vear guarantee on
all parts, and then it went to & two-yeay on the picture tube
and one year on perts, and then it went to three years on the
picture tube and one year on the small parts. No labor was
covered under any televisioun guarantee. When competition
forced manufacturers to go from the one-year to the two-year and
three-year there was products in the distributors' warehouses
that were sold to dealers such as independents and your méss
merchandisers that only had a one-year guarantee from the
manufacturer. Second and third year guarantees were added by
the selling dealer. When a person purchased one of these

products they were led to believe that there was a three-year

(800) 666-1917
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unconditional guarantee on the picture tube in this case.

CHAIRMAN SONG: How were they led to believe this? Was it in

writing?

MR. JOHONNOT: Normally through a sale contract. Now,

nowhere in the sales contract was it disclosed that this warranty

was one-year with the manufacturer and two years with some second

party or possibly third party. In Mrs. Sidter's case, for
example, I believe the set was purchased from White Front. The
invoice did not state -- stated it had a three-year guarantee.
It did not state who the guarantee was with. The independent
dealer took the picture tube out, took it tc the menufacturer
and he said, ""We only warrantied the picture tube for one year.
You must go back to the person who sold it." So he took the

picture tube to the sales company and the company that had sold

it, and he said, "We don't guarantee the picture tube. You must
b4 3 o ks

go to the one who does our authorized service.'" And there he
took the picture tube ond they soid, "We can't replace this

picture tube without suthority to replace it {rom White Froat,"

and White Front said, "'We have to turn you back over to
Universal. You will have to put the picture tube back in the
set and take the whole set to our representative to repeir it,"
so there was two labor charges built up against it.

No place was it disclosed that when they bought this set
that the werranty had to be performed by a certain person ov
certain service company.

CHAIRMAN SONG: Do you have a copy of that_sales contract
with you?

MR. JOHONNOT: No, I don't, because she had agreed to be

Y]
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here this morning and I think she was bringing it.

.
-

I could get it

and mail it to you, I'm sure.

CHAIRMAN SONG: We would certainly like to see it.

MR. JOHONNOT: All right. Senator Song, there's one other

thing regarding picture tubes .

Could I quickly mention it?

CHATRMAN SONG: Surely.

MR. JOHONNOT: 1In California we have through laws passed

regarding grading of picture tubes,

color.

passed in California in getting warranties o

proper grades until the later years of color.

and 1'

new.

just a part put in this glass envelope.
to a dealer from a distributor. The picture tube cén fail
before it 1s ever sold. The manufacturer can,
in his warranty,
Therefore the consumer is startin

with a rebuilt tube in it.

and there have been many questions b

also

tube

And when the consumer sees that the pic
replaced with an
is stated in the

a rebuilt part.

off with a brand new set with a rebuilt part in 1it,

both black and white and

Wwe had very little trouble with the law after it wés

f replacements for
The problem lies,

11 have to describe what grading is. An "AA" would be all

A would be all rebuilt except the ¢lass and '"B'" would be
p g

(800) 666-1917

A product can be sold

and it's stated

replace this tube with a rebuilt tube.

g out with a brand new set

1f at some time within this warranty period the tube fails,

rought up because in our laws

.l LEGISLATIVE INTENT SERVICE

of California we must disclose on the invoice what grade of 3%
st}
it is when it is replaced. This is under California law. 22

ture tube has been
inferior quality, it is a great problem, but it
manufacturer's warranty it can be replaced with

But when the product is brand new and they start

it's a problem.
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That's my testimony, sir.

CHATRMAN SONG: Any questions? Well, vou are certainiy
pointing to a serious problem here and this opens up of course &
aumber of other considerations. How far should the government
attempt to go in attempting to dictate in effect to the parties
just what their contracts should provide? Basically I think we
want to conform to this principle of free enterprise, and to
adults contracting presumably should know what they are doing,
but obviously this isn't the case. 1 think there's an undenieble
disparity in terms of bargaining powers and the powers of
comprehension obviously between the manufacturer and the ordinarv
buyer of an appliance. S0 this does pose a rather knotty
problem, and I'm sure that we sll recognize this, and just what
the legislature can attempt to do that would be reascnable of
course remains to be seen. Thank you very much for coming down.

{

Is there anvthing you would like fo sey, siv?

MR. GAITHFER: Well, T was asked by Ralph who is our erecnl v

N
director -- I happen to be the president of th~ Californie
Electronic Associetion which is the television association of
service dealers primarily, and 1 dc have 4 fairly large sairs
organization selling appliances also, and he asked me if T would
present some of the problems which we've had. Well, T would
like to preface this with this statement, that we have manv of
them and directly related to the subjects you are talking acou.
here on appliances, but the one big thing for a non-servicing
appliance dealev, that is, who is a television service dealer
who knows what:service is and how service should be performed,

to see the way that customers are handled by some of the major

(800) 666-1917
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service organizaticns for major appliance distributors, it makes
you a little heartsick.

You sell a washer on a Wednesday, for instance, to a lady
with five children and on Friday afternoon she calls up and it
isn't running, it's full of clothes, full of water, and you call
the appliance manufacturer, and again I'm stating thét we do not
do appliance service, but we do do television service, so we are
familiar with caring for our customers' wants and desires. So
you call them on Friday afternoon and you get the usual answer
that they probably could get there on Tuesday or Wednesday of
the next week, and this is not an isolated case, this is a
continuing thing.

It is the same thing with refrigeration. The average
customer is in & panic situation when the refrigerator goes out,
particularly in the summertime.

CHAIRMAN SONG: That's understandable. May I ask you this,
Mr. Gaither, as part of the television service industry so to
speak and the regulatory body, how #re you brought face to fece
with these other problems?

MR. GAITHER: 1I'm sorry, I didn't understand you, Senator.

CHAIRMAN SONG: You are talking about refrigerators and
wishing machines and you are actually with television, @re you
not?

MR. GAITHER: No, I'm sorry, vou didn't understand what I
said. I am with a television service association but T also
have a sales organization and do sell applianées and in our
organization we service the televisions but we do not service

appliances. When we sell them we farm it out or let the

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE

o

- “

275



:

v
i
i

e e A e 1L B e

L o e

manufacturer take care of the service.

The point that I was trying to bring out is that the service
leaves a lot to be desired, particularly --

CHAIRMAN SONG: The kind of service provided by the manu-
facturer?

MR. GAITHER: That's right, on the appliances.

CHAIRMAN SONG: Can you name one of them just for purposes

of illustration?

MR. GAITHER: I researched on particular refrigerator that
we sold.

CHA IRMAN SONG: Who was it manufactured by?

MR. GAITHER: It was manufactured by Norge and distributed
by J. N. Cezan who is the local distributor.

CHA IRMAN SONG: And you were the retailer?

MR. GAITHER: We were the retailer.

CHA JRMAN SONG: And the service was to be done by some other

agency representing the manufacturer?

MR. GAITHER: That is right, for which we paid them -- 1
believe the year's service cost us $14.95 -- for the year's
service.

CHAIRMAN SONG: Do you add this onto the sales price?

MR. GAITHER: Yes, that's included in the sales price.

SENATOR WALSH: Mr. Chairman, might 1 ask a question?

CHAIRMAN SONG: Senator Walsh.

SENATOR WALSH: Are the purchesers aware of the fact thaot
you farm the service representation out either to the manu-
facturer or to a subsidiary organization to take care of it?

Are they notified of this?

(800) 666-1917
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MR. GAITHER: They are bazcause we use that as sort of -- it
sounds real good. The customer likes to have one year's
manufactufer's service on this or one year manufacturer's service
on parts. They are informed, yes, sir.

SENATOR WALSH: Let's get down to the meat of it. You have
one year's manufacturer's service. Do you name the manufacturer
and amplify thet the manufacturer is the one that's going to
service this, or some other organization is going to service it
other than yourself as an appliance dealer? Most people will
take it for granted, and I think that's the meat of this whole
hearing here as to misrepresentation on service and warranties,
the person that goes in to a store or &n appliance store,
whether it is refrigerators or what, figure they are dealing
with that representative that's selling that item and they look
to him to back up the warranty, whether it's a wanufacturer's
warranty or what. The average person will automatically assume,
unless it's spelled out, and I think that's where we are getting
to the contract itself, whether it is spelled out, who is going
to back thet item up? If we are going to pay for & warranty,
how do we get service? How do we have our equipment or our
appliance taken care of, and I think that's the crux of the
whole thing, is to notify the people who is going to do this.

If we just merchendise the item and then say, 'We told you that
the manufacturer was going to back you up,' they look to the
person that sold it to them or the person they are purchasing
from to back them up.

MR. GAITHER: You are one hundred percent right, and this

is the crux of the problem. We are the middleman. We inform

(800) 666-1917
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the customer at the time of sale who is going to do the warranty,
whether it is a manufacturer's warranty -- if it is television
we do this, we tell them it is our own service, which they know
as a rule, but on appliances we inform them, but when the
problem arises, it's us, it is the selling dealer that's sitting
in the middle, &#nd now my complaint, and what I was trying to

register here, is that we do not get backed up by the manu-

facturer.
I have here a refrigerator that I sold five times. 1 have
three different customers. I didn't get a chance, T was behind

in my work, I didn't get a chance to research the first two, but
I have the last three that it was sold to. Finally we returncd
it, this Norge refrigerator --

CHATRMAN SONG: Are you talking about the same refrigevator?

MR. GAITHER: The same refrigerator.

CHA IRMAN SONG: You sold it five times you say?

MR. GAITHEX: Five times. It spent most of its time in the
J. N. Cezan Company in the service department.

CHA IRMAN SONG: Each time at a reduced price I assume”

MR. GAITHER: We were trying to get our money out of it,
believe me.

SENATOR WALSH: Did you sell this as new or used?

MR. GAITHER: This refrigerator was out -- the second day
out it would not work. Cezan who has the warranty on it would
pick it up and take it in. They would keep it, take it back to
the customer and it wouldn't work. We would replace it with a
new refrigerator. Cezan would take it back down, check it out,

perfect.

36

(800) 666-1917

.l LEGISLATIVE INTENT SERVICE

o
»

“ut

278



e

{
i
|
I
F
é
?
!

CHAIRMAN SONG: 1 think 3S2nator Walsh's question was, did you
sell this particular refrigerator, the one in question, again the
second time as a used one?

MR. GAITHER: ©No, sir, we did not. We werc given a new
warranty on the set from J. N. Cezan,

CHAIRMAN SONG: Well, it was used, wasn't it?

MR. GAITHER: This is a debatable question. This is done
with returned clothing.

CHAIRMAN SONG: Well, it might be debatable after one or
two days' use, but you say you sold it five times.

MR. GAITHER: It never was sold. Every --

CHAIRMAN SONG: You made deliveries to the buyer.

MR. GAITHER: We made deliveries, but then we always

(800) 666-1917

replaced it with another refrigerator and we firally returned
it to Cezan and finally got credit on it.

CHAIRMAN SONG: Well, obviously you had quite a problem
there and so did five different buyers.

MR. GAITHER: They certainly did.

SENATOR MARKS: May I ask a question?

CHAIRMAN\SONG: Senator Marks.

SENATOR MARKS: What is it when you go into an appliance

,
'o::l LEGISLATIVE INTENT SERVICE

store and you see a sign that says ""Two-year factory warranty'?

What does that mean?

MR. GAITHER: Three-year factory --

SENATOR MARKS: Or whatever it is, two, three -- I went into
a store recently and saw a sign over a refrigerator, '"Two-year
factory warranty.'" Maybe it was three years, but it said "Factory

warranty." Do you use that term, "Factory warranty''?
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MR. GAITHER: We don't use that term on a display ad, no,

sir.

38

SENATOR MARKS: It wasn't a display ad. It was in the store.

It was on the wall right near the refrigerator.

MR. GAITHER: ©No, sir.

SENATOR MARKS: When you talk about a warranty, what do you

say?

MR. GAITHER: When we talk about a warranty, we state

explicitly what the warranties are, what the manufacturer gives.

Now, let's take the refrigerator in point here. This carries

a year's factory parts and service and five years on the sealed
unit. Now, the sealed unit is replaced, but the labor for
replacing it would be chargeable. Now, that we state and that
is spelled out in the manual that the customer gets.

SENATOR MARKS: Did you have any signs up saying this
particular piece of property is warrantied for a period of time,
or do you ever put in your ads ''Two-year warranty,'" or "Three-
year warranty', '"Five-year warranty, six-month warranty''?

MR. GAITHER: Yes, at different times in different ads we
state the warranty.

SENATOR MARKS: When you say "Warranty', do you just say
"Warranty'?

MR. GAITHER: No, we spell out the warranty.

SENATOR MARKS: Do you say, '"This is a warranty of the
manufacturer,' ''Warranty of ourselves," "Warranty of the
distributor," or that it is a warranty of somebody else? How
does the customer know who the warranty is coming from?

MR. GAITHER: At the point of sale the customer is very

(800) 666-1917
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definitely told who will do the warranty work, but now in a
display ad I don't believe you would spell it out. Let's say
you are advertising a washer that had a year's parts and service

and five years on the transmission. You would say that washer

had a vear's part and service and five vears on the transmission.
y P y

SENATOR MARKS: And the customers -- who would the customers

go to?

MR. GAITHER: The would be informed of who was carrying it,
but nine times out of ten they come to us of course.

SENATOR MARKS: The thing I find confusing is, I go and buy
a refrigerator and say there is a warranty, a two or threc-year
warranty. Do I look to you, do I look to the manufacturer, who
do 1 look to?

MR. GAITHER: Well, again I repeat that they are told who
is to do the warranty work, but again the average customer will
come to the dealer. Does this answer your question? Nine out
of ten of them will come to the dealer.

SENATOR MARKS: 1Is it your position the dealer is or is
not responsible?

MR. GAITHER: 1I'm not saying that, sir. I'm saying we bend
over backwards. I'm complaining that the manufacturer doesn't
back us up.

SENATOR MARKS: If you sell a refrigerator are you respon-
sible, and then it is up to you to look to the manufacturer?

MR. GAITHER: No, we are not responsible.

SENATOR MARKS: Who is responsible? |

MR. GAITHER: The manufacturer who has the warranty.

SENATOR MARKS: Do you tell that to the customer?

39
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MR. GAITHER: Not in those words, no, sir. You wouldn't

make the sale if you did.

SENATOR MARKS: I assume you wouldn't, but if the customer

wants to come in and buy a refrigerator, you don't tell him if

he wants to buy a refrigerator manufactured in New York he has

to go back to New vYork to have it fixed, do you?

MR. GAITEER: No, sir.
SENATOR MARKS: What do you tell him?
MR. GAITHER: All distributors have local services.

SENATOR MARKS: I see. Well, 1 don't get answers to the

problems for the customer.
CHAIRMAN SONG: Well, it would appear to me obviously that

and I think I can speak with all possible

(800) 666-1917

there are instances,

candor here, where retailers for the purposes of making a sale

are actually contributing to the problem. When you say that

you sold the same troublesome refrigerator five times and you

feel that the manufacturer was remiss in the sense that he did

not stand behind the warranty, it would seem to me that you

did play at least a small contributing role in instance there.

MR. GAITHER: Senator Song, from the first time I tried to

.l LEGISLATIVE INTENT SERVICE

get credit on the refrigerator -- the refrigerator cost me
e
$391.00 -- st
oy
.

CHA IRMAN SONG: Conceded now, but every time you were
selling it to an unwitting member of the public you were re-
creating the same trovblesome scene because of the profit
consideration. I don't blame you for thaé.-

MR. GAITHER: Right, and I'm not a refrigeration service

man, and when I take it to the factory service and the factory
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service says, '"This is repaired. 1It's like new, we will issue a
full warranty on it," I can only assume that they are correct.

CHAIRMAN SONG: But it wasn't new.

MR. GAITHER: No.

CHAIRMAN SONG: What would you recommend in terms of new law
that would protect the public as well as the retailers?

MR. GAITHER: I would recommend one very basic thing, that
the warranties are more clearly stated in the manuals that are
given to the custom:rs, and specifically state in there where it
can be filled in for the customers, who to call, who is to do
the service, so that the problems that we're talking about here

would be alleviated to a large extent, if the customer knew

(800) 666-1917

exactly -- at the point of sale when you are talking to a
customer you can say, ''Now, this is a Whirlpool washer I am
selling yc1. You have factory service on it. Whirlpool will
take care of it." If you ask the customer two days from then
who was to take care of it he probably couldn't answer you
because he's all taken up with buying this new appliance. I say
it should be stated in the warranty manual. There should be a

space for it left in there and the wording of the warranty and

.l LEGISLATIVE INTENT SERVICE

the guarantee should be simplified. The average customers ;b‘
saly
cannot understand a warranty. ﬂ&

CHAIRMAN SONG: How about the sales contract as pointed out
by the other witness here? Should the saies contract also
provide as a matter of law that '"The undersigned dealer is in
no way responsible for the warranty,'" spell it out very clearly?
Apparently his sister had a problem there. The sale contract

mentioned the word "Warranty'" but she had to go through three or
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four different places and never received satisfaction. Now would
you like that in view of the fact that it might prevent a sale on
your part?

MR. GAITHER: I don't think -- I wouldn't demand -- I
wouldn't like that in the contract, no.

SENATOR WALSH: Mr. Chairman.

CHAIRMAN SONG: Senator Walsh.

SENATOR WALSH: I would like to just exemplify a typical
situation that happens between the -- I think the appliance
dealer is not quite showing his responsibility, as well as the
manufacturer here. 1 have noticed in several instances since
television first hit the market where appliance dealers with
bank backing flooring contracts will negotiate and enter into
an agreement with the manufacturer. They will walk in and take
over a big building. They'll have nothing in it except the
overhead and the lease agreement and they'll get a vear's free
flooring or six months' free flooring from the manufacturer.
They'll move in carloads of televisions or appliances. They will
haéve their office space set up and their help which is salesmen
usually on commissions, some guaranteed salary and commission,
and they'll have a beautiful appliance display with whatever the

1

commodity may be. The factory says, "We'll floor you,' so they
are in there with the sets and the beauty of the thing, and the
attraction and the advertising in the newspapers, and the grand
opening and the whole bit, and they'll turn around, unload the

equipment and they'll be gone in six months. Some of them last

longer. Some of them last several years, but they have no

facilities whetsoever. They either farm it out to some other
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orzanization which will immediately on a damage or repair call on
the particular appliance charge them for a service call to and
from, and they'll immediately charge them for the labor. The
tubes or whatever it is that needs to be replaced in the thing
will be factory warranted which they will send in to the factory
and try to get credit for or will get credit for on a small $2.00
or $3.00 tube on a television set or whatever the case may be.
You'll get a ten or fifteen dollar service call, you'll get your
labor which will run approximately the sezme, and here you ave
supposed to have a piece of merchandise that's supposed to be
warranted and taken care of, and every time you turn around it's
a $20.00, $30.00 or $40.00 bill, but you got your tube for
nothing. You got whatever the cost of the manufacturer of the
tube, or whatever the amounts of tubes or resistors or whatever
they are in there, and I'm talking about small tubes that will
go wrong in a TV set or some small part of a washing machine or
an appliance of some type, and you still get knocked for some-
thing that's supposed to be in good working order for a certain
warranty of time. You still have to pay the freight. And then
again you have the other case where you'l!l buy something in one
aree of town that may be within your residential jurisdiction

of house cells or repairs and then a person may move over to the
other side of town so his warranty is still in effect, but he has
to get some other dealer that handles the same brand in some
other area, and they say, "You have to go back to the person vou
bought it from." 1If you do, the service cali is much greater
because they have to come a further distance. It seems to mec

that this is more or less a non-responsibility on the appliance
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dealers' pert in conjunction with the manufacturer with their
flooring plans and everything else, loading up the general public
with a commodity and then standing back an¢ one is looking at the
other and saying, "Well, we don't want any restrictions on our
part that may implicate us in not being responsible because we
want to protect the sale and get this merchandise out.'" Now
that's what you're telling us. You don't want anything in there
stating you are responsible for it. You want a spsce left that
the manufacturer is responsible for it, but you don't want to
amplify it because it may kill the sale and the general public

is a victim of the entire situation. He's confused. He doesn't

read the fine print. He gets a piece of merchandise and he

(800) 666-1917

doesn't know who to look to.

And you tske in large selling organizations, car deslers,
sure there's problems with that because the dealer himself will
park the car in the back and say, 'Come back, we'll call you
when the car is ready.” They'll move it out and mess around
with it and do as little as they can because they are working

on volume and they don't want to back their automobiles up, to

.l LEGISLATIVE INTENT SERVICE

a certain extent. Other dealers will check the car out and do
: . -
as much as they can. You take a fast-moving dealer, he just %ﬁ;
p .2ty
. ..
gets the cars out and I feel it's the same way, but they have o

a certain responsibility as a dealer. They have a2 large
investment which is in fact their own service department, their
own mechanics, and you can go into 2ny other phase -- I've had
franchises myself, which were construction equipment franchises.
We had to provide our own parts, we were backed up by warranty

from the factory, we had to carry a certain amount of moving
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parts, and service, as part of the condition of the sale, service
the equipment that was out on the job in the field regardless of
where it was, or make arrangements for some other dealer in that
area to take care of it and bill us back? and I don't think this
is the case in the appliance business. And that's probably why
the complaints have come in so great that it has created a
hearing on this. The appliance dealers in conjunction with the
manufacturers can confuse the situation so bad that nobody knows
where to turn and everybody is just off and on their way running
with the profit structure and you've got the merchandise and
will try to work it out later, and that's all there is to it.

In the meantime a person has invested $300.00, $400.00, S500.00,

(800) 666-1917

$600.00 in a type of commodity that he's buying for his home.

He has taken it home, and he's stuck with it for whatever time

until he gets the thing fixed, which he's going to pay the

service call plus labor and he'll get his ten cent part into it.
Now, if the part is not the right part or it may be another

weak part contributing to the main problem of the set or

whatever it happens to be, then you have to call them back and

then you have to argue with them about another service call, and

.l LEGISLATIVE INTENT SERVICE

1 know of one complaint that I've got that stands out very ;5’
readily in my mind where the warranty is almost gone, and the ‘:.:E
[
situation has never changed. It still continues on and on and
they've replaced nearly everything -- it has been in to the shop

or to a shop, not the party that sold it because they don't have
the facilities, they don't have the floor space for it, they've
got floor space for new merchandise, uncrate it in the back,

ship it out, sell it, ship it out and bring in new merchandise
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So I don't think that the responsibility is there with the actual

dealer because the largest percentage of dealers do not have
their own repair shops just like you stated, and they either
service it out or argue with the customer that "You've got to
g0 to the factiry and we're having problems getting through to
the factory," so I think it's a conjunction between the two.

CHAIRMAN SONG: That was not a question directed to this
witness?

SENATOR WALSH: I didn't ask a question, I simply made a
statement, Mr. Chairman.

CHAIRMAN SONG: That was a statement. Mr. Gaither, I have
a8 couple of questions here. You say you would like to
recommend in the way of a new law, some law requiring the
manufacturer to state his warranty in clear simple and under-

standable English. That's the essence of your recommendation,

isn't that correct?

MR. GAITHER: Yes, sir.

CHAIRMAN SONG: You are a retailer and as such generally
speaking find yourself so to speak in the middle. Now, I'm
certainly in agreement with you about easily understood written
warranties, but as a retailer though, and I'm somewhat
discouraged by your attitude here, you say you do not want a
law requiring that the sales contract set forth very clearly
in simple 2nd understandable English who is going to be
responsible for the warranty. 1In other words, you don't want

to say much about it.

MR. GAITHER: 1I'm sorry, I misunderstood you then. I

(800) 666-1917
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thought you said, '"Would you want it put on the contract that the
manufacturer was the only one responsible'.

CHAIRMAN SONG: Who ic going to be responsible, and if in
any particular case it's going to be the manufacturer, shouldn't
the sales contract so recite?

MR. GAITHER: Yes, I agree with that. Oh, certainly, I
misunderstood your question. I'm not against it stating who is
responsible for the service. I thought you --

CHAIRMAN SONG: And in very simple and understandable
English?

MR. GAITHER: Oh, certainly.

CHA IRMAN SONG: Senator Marks.

SENATOR MARKS: This would be on the contract; in other
words, you would not be against having on the contract a state-
ment in large enough type that people could read it who is
responsible for various things?

MR. GAITHER: It should be on there. There's no argument
about that. I misunderstood the question.

SENATOR MARKS: You would have no objection to requiring
as a condition of sale and before the customer signs that he
will be notified by the dealer what the conditions of the
warranty are?

MR. GAITHER: Full disclosure on warranty.

SENATOR MARKS: Full disclosure.

MR. GAITHER: I see no objection to that. That would be

very good.
CHAIRMAN SONG: Very well. Thank you very much.

MR. GAITHER: May I reply to one thing that the Senator said?

(800) 666-1917
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CHAIRMAN SONG: You want to reply to what?

~

MR. GAITHER: Not reply, but give you a point of information

on television service.

CHAIRMAN SONG: A point of information on the speech.

MR. GAITHER: This has been an extreme problem on television

service. The set is sold to -- now the average set is sold
through the dealer and the only warranties that are on that set
are for parts for one year. This has been historical. If you
get a shipment of fifteen colored sets into your store, you open
them up, and if half of them don't werk, you fix them as a
dealer. The manufacturer assumes no responsibility. This has
been historical. This is in a state of change at the present
time. RCA is experimenting in the Indianapolis area and in the
Western States with paying the dealer to service the sets. Thisg
is in an experimental state at this time, and Admiral has just
instituted this. Now there's experimentation in this, the
manufacturer paying the dealer to take care of the incperative

sets in his store and in the cusitomer's home. I thought I night
g g

add that,

CHATRMAN SONG: All right. Thank you very much. 1Is Shirley

Goldinger here?

MRE. GOLDINGER: Yes.

CHAIRMAN SONG: Will you speak right into the microphone
and identify yourself, please?

MRS. GOLDINGER: My name is Shirley Goldinger and I'm here
testifying as a housewife and a homemaker. I'm a former home
service director for a major appliance company. I taught home-

making in the Los Angeles City Schools for two years, and I'm
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now & housewife with two children and am active in consumer

groups . I am oresident of the Association of California

Consumers in Southern california, but there will be others

testifying for the Association's viewpoint. I'm going to

testify on things that have happened just to me as 4 homemaker .

With few exceptions in my experience most warranties are

not worth the paper thet they are printed on. To understand

many of these you need both a law and engineering degree to

have someone explain them to you, SO 1 would echo what has been

said before and said by committee members, that warranties really

need to be simplified and stated in very simple language. Why

should & homemaker have to fill out a card that says you must

(800) 666-1917

get this back within five deys or your warranty isn't valid, end

1 have here with me, and I'm probably one of the few people who

never mails a warranty card back. 1 save them and I have all of

my own and I'll leave them with you so that you can See€ if thesc

things are not filled out and mailed within five, ten, and some
of them are fifteen days, that your warranty is not valid.

The person that you buy the applience from or the manu-
facturer doesn't give you the opportunity to say at the end of
five, ten or fifteen days, "I don't like the way this thing is

' and it seems to me that if they

L W J
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operating, come take it back,'
are going to tell you rhat the warranty is not valid unless it
is mailed in within a very short period of days, the card

attached to it, that you should have the same kind of rights.
So many of the cards --
CHA IRMAN SONG: Ma'am, why did you adopt the practice of

not mailing in these cards?
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MRS. GOLDINGER: Because I hoped that someday somebody would
do something about all of this, so you can't imagine how excited
and impressed I am with the fact that you are holding this
hearing.

CHAIRMAN SONG: Have you had any problems?

MRS. GOLDINGER: I have had lots of them, lots of them, but
I've tried --

CHAIRMAN SONG: You are going to tell us about some of them.

SENATOR MARKS: I don't --

CHAIRMAN SONG: Senator Marxrks.

SENATOR MARKS: I have gotten these cards and I have sent
them in because I feel this puts the manufacturer or the dealer
or somebody on notice that they better live up to their warrentv.
I don't see how that hurts me. I don't warrant that 1'm happy
with the product. I'm just stating that I'm complying with
their requirements and that I let them know, let the manufacturer
or dealer know that 1 have this piece of property. I don't see
anything wrong with the piece of paper.

MRS. GOLDINGER: Senator Marks, I agree with you, but the
only thing that I disagree with is that somebody says to vou
that unless this is mailed promptly -- sometimes I bought a
house that was sitting vacant for a year. It was a new house,
newly built, and I came in and the warranty card says that this
is only effective if you mail it in right after this particuler
item has been purchased. Well, does that mean that that new
stove, let's say, is no longer in warranty? What can I do
about it? I just felt that it was unfair, that something

should be done that gives you warranty coverage for a new

(800) 666-1917
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appliance even if it is outside the period of time, if it's never

been used.

SENATOR MARKS: It may be an implied warranty in any case.

SENATOR WALSH: Mr. Chairman.

CHAIRMAN SONG: Senator Walsh.

SENATOR WALSH: Wouldn't you go so far as to say they are
working on a percentage basis? 1 imagine that a certain
percentage of people will react just like you do or have
extenuating circumstances that it was delivered on a certain
day. You signed a receipt for it and it was never used, but it
may be due to shipment. I know I've received things much later
and all you have to say is that you didn't receive it due to
a freight company or something, but whatever the extenuating
circumstance is, that if say twenty-two percent of these
warranties are not mailed, which I think is a very conservative
amount, that is twenty-two percent of their product they don't
have to fool with. The consumer has it, he owns it and he can
do what he wants with it.

MRS. GOLDINGER: I think this is so, but the thing, too,
that I'm asking is that people don't put on these warranty
cards that if you don't mail it back within five deys -- I think
it should be something much more reasonable.

CHAIRMAN SONG: How about thirty days?

MRS. GOLDINGER: Thirty days would seem to me to be more
reasonable.

CHAIRMAN SONG: So in other words, it ié a time factor.

You don't believe the condition per se is unreasonable?

MRS. GOLDINGER: No, I don't. I just think it should be

(800) 666-1917
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something that is not difficult to comply with. The other thing
that is interesting on the cards that you do mail back for meny
of these appliances they are not intereéted in knowing how you
feel about the way the appliance operates. What they are asking
you is where did you buy it and from whom did you buy it, your

age, the number of people in your house, the approximate value

of your house --

SENATOR WALSH: Confusion.

MRS. GOLDINGER: Why do they want to know how much your
house cost? I don't understand what that has to do with the
operation of your appliance, or how many people, or your age.

I resent being asked my age on a card I'm going to mail back.
What does that have to do with my dishwasher?

CHAIRMAN SONG: A woman resents that under any circumstances.

MRS. GOLDINGER: Some of these things are foolishness. If
they want to ask me, "How do you feel your appliance is
operating?' Or "Are you getting complete satisfaction in the
operation of the appliance?' That one makes more sense. This
is kind of nonsensical, don't you think?

CHAIRMAN SONG: Very well. Having failed to send those
cards in, tell us about the problems you have had after that?

MRS. GOLDINGER: All right. 1I'm more interested in telling
you about some of these others that have come with them or
attached to the cards. I purchased a Master Antenna set for my
home with a year's warxranty, and the place was out of business
before the year was up and there was no one to service it. Not
only would no one come to service it, but I had to then put

another one in because no one would service it. No one would

(800) 666-1917
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come and service someone else’'s work, and so then I was told if
I bought another directional antenna of some kind, then T weuld
get service with it. So I was very much interested in what you
had to say about a bond. Perhaps this would help the homemaker
who puts some kind of an appliance or in this case it was a TV
antenna system in, and then the company goes out of business.
Perhaps then she would have something to come back to. Right
now there's nothing you can do about it.

In another case there was an intercom system that was in
this existing house. There was no one to service this because
it was not a well-known brand, and I finally called someone who
represented another office of this particular company, and theyv
called someone in the Valley for me who came three months later.
Well, my front doorbell was connected to the intercom system.
Can you imagine doing without a front doorbell for three months
because no one would come out and service it?

CHAIRMAN SONG: Of course vou are distinguishing reluctance
to provide service from performance under a warranty agreement
though, are you not?

MRS. GOLDINGER: Well, but the intercom then would have a
year's warranty, but I couldn't find anybody to stand behind it.

CHAIRMAN SONG: Was it a written warranty?

MRS. GOLDINGER: It is a printed warranty.

CHAIRMAN SONG: Do you have that with you?

MRS. GOLDINGER: Yes, 1 have thet with me.

CHATRMAN SONG: And they refused to hoﬁor -~

MRS. GOLDINGER: It isn't they refused, they said there

was no one in my immediate area to service it.
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