
No. S285426 

 

IN THE SUPREME COURT OF CALIFORNIA 

 

 

CITY OF SAN JOSÉ, 

Plaintiff and Respondent, 

 

v. 

 

HOWARD JARVIS TAXPAYERS ASSOCIATION, CITIZENS 

FOR FISCAL RESPONSIBILITY, and PAT WAITE, et al., 

Defendants and Appellants. 

 

 

After the Denial of a Petition to Rehear a Published Decision of 

the Court of Appeal, Sixth District, Case No. H050889  

On Appeal from the Santa Clara County Superior Court 

Case No. 21CV391517 

Honorable Sunil R. Kulkarni 

 

 

REPLY BRIEF ON THE MERITS 

 

Jonathan M. Coupal, SBN 107815 

Timothy A. Bittle, SBN 112300 

Laura E. Dougherty, SBN 255855 

Amy C. Sparrow, SBN 191597 

Howard Jarvis Taxpayers 

Foundation 

1201 K Street, Suite 1030 

Sacramento, CA 95814 

Telephone: (916) 444-9950 

Email: laura@hjta.org 

 

Attorneys for Defendants and 

Appellants 

HOWARD JARVIS TAXPAYERS 

ASSOCIATION, CITIZENS FOR 

FISCAL RESPONSIBILITY, and 

PAT WAITE 

Supreme Court of California 

Jorge E. Navarrete, Clerk and Executive Officer of the Court 

Electronically RECEIVED on 1/22/2025 4:21:23 PM

Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court 

Electronically FILED on 1/22/2025 by Biying Jia, Deputy Clerk



2 

TABLE OF CONTENTS 

 

TABLE OF AUTHORITIES .............................................................4 

        

INTRODUCTION .............................................................................7 

    

ARGUMENT .....................................................................................7 

 

I. THERE IS NEW DEBT: “A LARGE INFUSION OF CASH 

TO MAKE NEW INVESTMENTS.” ......................................7 

 

A. Vested Rights Are Not At Issue. That Is A Red  

Herring. .........................................................................7 

 

B. County Of Orange Firmly Upheld Vested Rights 

While Concluding That Unfunded Liability Is Not 

Existing Debt Under Section 18(a). .......................... 10 

 

C. Carman Provides No Support To The City   

  While County Of Orange Was Decided Under  

  Section 18. .................................................................. 13 

 

D. Further Reasons There Is New Debt: The Record 

Shows That Savings Cannot Be Determined For 

Decades And Super-Funding Is Possible. ................. 14 

 

 E. The City Does Not Acknowledge That Teed  

  Pre-Dates The Article XVI, Section 18(a). ................ 15 

 

II. THE CITY COUNCIL’S BOND DOES NOT QUALIFY  

FOR THE OBLIGATION IMPOSED BY LAW 

EXCEPTION. ......................................................................  16 

 

A. As The Subject Of A Self-Imposed Contract, The 

Unfunded Liability Is Inherently Volitional. ........... 16 

  

B. Even If The Charter Could Self-Impose An  

  Obligation To Avoid Section 18(a), The Charter  

  Does Not Impose Prepayment Of Unfunded  

  Liability. ..................................................................... 22 

  



3 

 C. The General Functioning Of Government Is Not  

  An “Obligation Imposed By Law.” ............................ 23 

 

III. STATE EX REL. IS ON POINT, BECAUSE THE CITY 

AND THE STATE ARE SUBJECT TO THE SAME 

“CALIFORNIA RULE” ON PENSIONS.. ........................... 25 

 

IV.  ARTICLE XVI, SECTION 17 PREVENTS THE CITY 

COUNCIL FROM INSISTING ON A ONE-TIME $3.5 

BILLION PREPAYMENT. .................................................. 27 

 

CONCLUSION ............................................................................... 30 

 

WORD COUNT CERTIFICATION ............................................... 31 

  



4 

TABLE OF AUTHORITIES 

PAGE(S) 

CASES  

 

Adams v. Wolff  

(1948) 84 Cal.App.2d 435 .............................................................. 20 

 

Arthur v. City of Petaluma  

(1919) 175 Cal. 216 ........................................................................ 21 

 

Broome v. Regents of Univ. of California  

(2022) 80 Cal. App. 5th 375 ....................................................... 8, 17 

 

Carman v. Alvord  

(1982) 31 Cal.3d 318 .................................................................  9, 13 

 

City of Escondido v. Fawcett 

CA Supreme Court Case No. S286239..................................... 14-15 

 

City of Long Beach v. Lisenby  

(1919) 180 Cal.52 ........................................................................... 16 

 

City of Los Angeles v. Teed  

(1896) 112 Cal.319 ................................................................... 15, 16 
 
City of San Diego v. San Diego City Employees Retirement System 

(2010) 186 Cal.App.4th 69 ................................................................9 

 

City of San Jose v. Howard Jarvis Taxpayers Assn. 

(2024) 101 Cal.App.5th 777 ............................................... 14, 15, 27 

 

City of Saratoga v. Huff  

(1972) 24 Cal.App.3d 978 .............................................................. 18 

 

Compton Community College etc. Teachers. v. Compton 

Community College District  

(1985) 165 Cal.App.3d 82 .................................................  22, 23, 24 

 

County of Orange v. Association of Orange County  

Deputy Sheriffs  

(2011) 192 Cal.App.4th 21 .....................................................  passim 



5 

Crowley v. Board of Supervisors  

(1948) 88 Cal.App.2d 988 .............................................................. 12 

 

Dean v. Kuchel 

(1950) 35 Cal.2d 444 ...................................................................... 25 

 

In re California Toll Bridge Authority  

(1931) 212 Cal.298 ......................................................................... 25 

 

Kern v. City of Long Beach  

(1947) 29 Cal.2d 848 .............................................. 7, 8, 9, 10, 13, 17 

 

Lewis v. Widber  

(1893) 99 Cal. 412 .................................................................... 17, 18 

 

Oscar Heyman & Bro. v. Bath  

(1922) 58 Cal.App.499 .............................................................. 16-17 

 

Ravettino v. San Diego  

(1945) 70 Cal.App.2d 37 ................................................................ 24 

 

State ex rel. Pension Obligation Bond Com. v. All Persons 

Interested 

(2007) 152 Cal.App.4th 1386 .................................................. passim 

 

Terry v. City of Berkeley  

(1953) 41 Cal.2d 698 ...................................................................... 10 

 

Wright v. Compton Unified School District  

(1975) 46 Cal.App.3d 177 .............................................................. 21 

 

 

CONSTITUTIONS  

 

California Constitution 

Art. XI, § 3(a) ............................................................................ 19, 20 

Art. XI, § 3(b) .................................................................................. 21 

Art. XVI, § 1 ......................................................................... 8, 25, 26 

Art. XVI, § 17 ..................................................................... 27, 28, 29 

Art. XVI, § 17(h) ............................................................................. 28 

Art. XVI, § 18 ........................................................................... 13, 25 



6 

Art. XVI, § 18(a) ...................................................................... passim 

 

 

STATUTES 

 

Government Code 

§ 995 ................................................................................................ 21 

§ 45301 ........................................................................... 17, 20-21, 23 

§ 45306 ........................................................................... 17, 20-21, 23 

 

San Jose City Charter 

§ 1500 .............................................................................................. 22 

§ 1508-A .......................................................................................... 22 

 

 

RULES        

 

California Rules of Court 

Rule 8.520(c)(1) .............................................................................. 31 

 

 

MISCELLANEOUS 

65 Ops.Cal.Atty.Gen. 571 (1982)  ................................................... 26 

67 Ops.Cal.Atty.Gen. 349 (1984)  ................................................... 11 

 

 

 

 

 

  

  



7 

INTRODUCTION 

 Ignoring binding precedent, the City argues that it may 

avoid the Section 18(a) voter approval required for a $3.5 billion 

bond proposal because pension rights are vested rights and 

because its charter directs “maintenance” of pension plans. 

Unless precedent is overturned, these arguments are entirely 

insufficient. 

ARGUMENT 

I. 

THERE IS NEW DEBT: “A LARGE INFUSION OF 

CASH TO MAKE NEW INVESTMENTS.” 

A. Vested Rights Are Not At Issue. That Is A Red 

Herring. 

 The City relies on Kern v. City of Long Beach (1947) 29 

Cal.2d 848. It asserts that the Court of Appeal here correctly 

applied Kern to conclude that unfunded liability is an “existing 

debt” under article XVI, section 18(a) as a sum of vested rights 

“already earned,” and therefore no voter approval should be 

required before the City Council issues the $3.5 billion bond. 

(Respondent’s Answer (RA) at p. 18-20.) But Kern never 

considered what is an “existing debt” for purposes of section 

18(a). What we’re concerned with here is the “large infusion of 

cash to make new investments” in the retirement funds under 

section 18(a). (1 AA 140; 155.) This case has nothing to do with 

public employee vested rights. 

/ / / 
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 Kern does nothing more than affirm vested rights, which 

are not at issue. Honoring the constitutional voter approval 

required for a POB cannot disrupt public employee vested rights. 

This is obvious following the voter approval required of the POB 

in State ex rel. Pension Obligation Bond Com. v. All Persons 

Interested (2007) 152 Cal.App.4th 1386. Nothing deleterious 

happened to the vested rights of state employees or retirees 

following that decision to honor section 18(a)’s companion 

provision, article XVI, section 1. 

 As Kern only affirmed vested rights and none are at issue 

here, Kern is unhelpful because there is no question about 

preventing improper modification of pension rights. 

In Kern v. City of Long Beach … when the petitioner 

began city employment, the city charter provided for 

pensions under specified terms. The Supreme Court 

held the petitioner had an implied contractual right 

to this benefit such that the city could not, shortly 

before the petitioner completed the required years of 

service, eliminate pensions as to all employees not 

then eligible for retirement.  

(Broome v. Regents of Univ. of California (2022) 80 Cal.App.5th 

375, 384; internal citations omitted.)  

In stark contrast to Kern, no one here is attempting to 

eliminate or reduce pensions, nor could that happen. Rather, 

advocates for fiscal responsibility seek only respect for the 

municipal residents’ constitutionally enshrined rights to 

transparency and informed consent on a new bond for a “large 

infusion of cash to make new investments.” (See 1 AA 140; 155.) 
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Bond proceeds for making new investments is a new debt that 

does not affect the vested rights of public employees. 

 Moreover, vested rights “already earned” here are currently 

unknowable. They are not known until each employee completes 

their service, retires, and eventually passes away. Accordingly, 

because County of Orange v. Association of Orange County Deputy 

Sheriffs (2011) 192 Cal.App.4th 21 held, consistently with 

previous case law and Attorney General Opinions, that the 

unknowable unfunded pension liability is not “indebtedness” 

1  for 

the purpose at issue here – voter approval under section 18(a) – a 

bond to prepay that unknowable amount in any given year is 

inevitably new debt. The $3.5 billion pension obligation bond 

(“POB”) here thus requires voter approval. 

 Like the charter in Kern, all that the San Jose Charter does 

is “establish contractual rights.” (Kern, supra, 29 Cal. 2d 848, 853 

[“the courts of this state have … uniformly held that pension laws 

… establish contractual rights”]; Id. at p. 855 [“contingencies [do] 

not prevent a contract from arising”], emphasis added.) The 

Charter of course cannot guarantee that each contract will reach 

any ideal fruition. As explained in Kern, “[t]he fact that a pension 

 
1  As has been briefed, County of Orange also expressly rejected 

the City’s argument that Carman v. Alvord (1982) 31 Cal.3d 318 

dictates that unfunded liability is “indebtedness” under section 

18(a). (County of Orange, 192 Cal.App.4th at p. 37, citing City of 

San Diego v. San Diego City Employees (2010) 186 Cal.App.4th 

69, 83.) And this further explains why the only other case about 

pension liability and the constitutional debt limit, State ex rel. 

152 Cal.App.4th 1386, never discussed Carman. 
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right is vested will not, of course, prevent its loss upon the 

occurrence of a condition subsequent such as lawful termination 

of employment before completion of the period of service 

designated in the pension plan.” (Id. at p. 853.) And, as this Court 

stated after Kern, the obligation to a pensioner becomes “fixed by 

the happening of the contingency which made the pension due and 

payable.” (Terry v. City of Berkeley (1953) 41 Cal.2d 698, 702, 

emphasis added.) The obligation to each pensioner is not “fixed” 

until contingencies are complete. Thus, any pre-financing of these 

future contingency-based contracts are do not affect vested rights. 

Reducing an unfunded liability estimate to a bond in a current 

year is new debt subject to section 18(a)’s voter approval 

requirement.  

Thus, the City’s vested rights argument fails. 

B. County Of Orange Firmly Upheld Vested Rights 

While Concluding That Unfunded Liability Is Not 

Existing Debt Under Section 18(a). 

 Further defeating the City’s vested rights argument, 

County of Orange, supra, addressed vested rights under section 

18(a). While considering both concepts of vested rights and 

existing debt, it found that unfunded liability is not existing debt 

under section 18(a). In fact, County of Orange liberally construed 

the vested rights of public employees before reaching its 

conclusion about unfunded liability and section 18(a). 

 County of Orange fully protected vested rights. The County 

had argued that if enhanced benefits were offered during 

anyone’s public employment period, those benefits did not become 
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vested. (County of Orange, supra, 192 Cal.App.4th at p. 42.) The 

court squarely rejected this argument. It said that “[t]he County 

may make reasonable changes to a pension plan before the 

pension becomes payable, so long as any disadvantages to the 

employees are accompanied by comparable new advantages.” (Id. 

at pp. 46-47.) It also made clear, however, that “when the County 

Board of Supervisors approved the increase to 3% at 50 to take 

effect on June 28, 2002, the vested rights of AOCDS members 

employed on that date included the enhanced pension benefit 

formula, which was conferred during their employment.” (Id. at 

p. 47.) Thus, County of Orange vigorously protected vested rights 

by protecting the rights of employees receiving enhanced benefits 

during employment. But simultaneously, as regarded the voter 

approval question present here, it adopted the Attorney General’s 

conclusion and that of previous cases about unfunded liability 

under section 18(a), which is as follows: 

[A]n “unfunded liability” is simply a projection made by 

actuaries based upon assumptions regarding future events. 

No basis for any legally enforceable obligation arises until 

the events occur and when they do the amount of liability 

will be based on actual experience rather than the 

projections. Such calculations did not result in a legally 

binding debt or liability, but instead provided useful 

guidance in determining the contributions necessary to 

fund a pension system. 

(Id. at p. 36; emphasis in original, internal citations and 

quotations from 65 Ops.Cal.Atty.Gen. 571 (1982) omitted.) 

The City here asserts that the Court of Appeal nonetheless 

correctly distinguished County of Orange. It did not. County of 
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Orange is clear, as cited above, that unfunded liability is a 

calculation and is not “a legally binding debt or liability.” 

 The City emphasizes that County of Orange concerned a 

“change in a benefit plan.” (RA at p. 21.) It then concedes that 

“County of Orange held that the $100 million future cost of the 

promised increase in benefits was only an estimate; therefore, 

approval of the increase did not create a debt at the time of the 

award of the increase, and thus did not implicate the 

Constitutional Debt Limitation.” (Ibid.) It then argues that here 

the unfunded liability is “already incurred” whereas, presumably, 

in County of Orange, it concedes that it had not already been 

incurred. There is no difference. If a more recent isolated 

incurrence of $100 million in unfunded liability is not existing 

debt because it is an estimate, San Jose’s unfunded liability is 

also not existing debt because it is also an estimate. It cannot 

matter how recently any unfunded liability was created. The 

point is that it exists and voters were not consulted at any step 

during this process. 

2  As a contractual matter involving vested 

 
2   In footnote 3 of the Answer, the City criticizes Appellants for 

not having challenged the incurrence of unfunded liability itself 

(whether from contract formation or enhancements), but only the 

issuance of POBs. (RA at p. 20.) But this has been precisely the 

voters’ predicament, because of the law from the inception of 

section 18(a) to the County of Orange opinion. Unfunded liability 

has never been considered “debt” under section 18(a). (See i.e., 

Crowley v. Board of Supervisors (1948) 88 Cal.App.2d 988 [citizen 

group did not persuade court to force a “special tax” to pay 

unfunded liability or “actuarial deficit”].) Any potential litigant 

reviewing the 1980s-era Attorney General opinions and all 

subsequent caselaw culminating in County of Orange in 2011 

would have known they had no case. 
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rights, the $100 million liability in County of Orange was also 

already incurred, if only sooner than other increases and through 

a more readily identifiable event. County of Orange’s conclusion 

that unfunded liability is not existing debt under section 18(a) 

does not change. 

 In short, there is no discord between public employee 

vested rights and section 18(a) voter approval of a POB. Kern 

protected only vested rights. County of Orange addressed both 

subjects and, while also protecting vested rights, held specifically 

that unfunded liability is not existing debt under section 18(a). 

Therefore, a POB to prepay the estimated amount as an “infusion 

of cash” in a current year is inevitably new debt under section 

18(a). 

C. Carman Provides No Support To The City While 

County Of Orange Was Decided Under Section 18. 

 The City argues, contrary to County of Orange’s express 

holding, that Carman requires finding existing debt in the 

unfunded liability projection. (RA at p. 19.) It cites Carman for 

the proposition that the term “indebtedness” “has no rigid or 

fixed meaning,” but must be construed in context. (Id., citing 

Carman, 31 Cal.3d at pp. 326-327.) It is true that Carman so 

stated. But, as has been briefed, Carman was decided in the 

context of determining pre-existing debt for purposes of 

Proposition 13. In the Section 18(a) context here, County of 

Orange rejected this very application of Carman when an 

identical attempt was made to find that unfunded liability was 

presently existing “indebtedness.” In the context of Section 18(a), 
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County of Orange called this very argument “unexceptional.” 

(County of Orange, 192 Cal.App.4th at p. 37 [“This unexceptional 

statement does not control our case … In the context of this case, 

the actuarial projection is not ‘indebtedness as traditionally 

understood’].) It has thus been decided that unfunded liability is 

not “indebtedness” here either. The City has advanced nothing 

new. 

D. Further Reasons There Is New Debt: The Record 

Shows That Savings Cannot Be Determined For 

Decades And Super-Funding Is Possible. 

 One condition of the lower court’s decision to validate the 

POB without voter approval was the “result in a savings to the 

city.” (City of San Jose v. Howard Jarvis Taxpayers Assn. (2024) 

101 Cal.App.5th 777, 800.) The City here repeatedly re-asserts 

the same as a basis for affirming. (RA at pp. 8; 14-15; 24.) But 

both common knowledge and the evidence say otherwise. Because 

the market will not necessarily return more on the bond proceeds 

(the “infusion of cash” to be invested) than will become due each 

year in bond payments, the taxpayers could experience loss 

rather than savings. This question of savings will be admittedly 

unknown for decades. (1 AA 122 [“Savings not determined until 

final maturity of POBs”].) It would therefore be impossible to 

satisfy the condition of savings before the POB is issued. 

 Super-funding is another potential creation of new debt. 

Because unfunded liability estimates can go down as well as up, 

the financing of $3.5 billion could turn out to be more than 

anyone could have considered necessary, or “too much of a good 
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thing” as has been described in a related case. (See Case No. 

S286239, City of Escondido v. Fawcett, 7 AA 3436 [“ ‘Too Much 

of a Good Thing’ •  If after a POB issuance, CalPERS 

consistently returns more than 6.8% (the discount rate), the 

City’s pension plan could become super-funded and it wouldn’t be 

able to retrieve the surplus from CalPERS while still paying POB 

debt service.”].) 

E. The City Does Not Acknowledge That Teed Pre-Dates 

The Article XVI, Section 18(a). 

The City does not recognize the fact that City of Los 

Angeles v. Teed (1896) 112 Cal. 319 is a 19th century case that 

pre-dates the constitutional provision at issue. The City relies on 

the reference to a “mere change in the form” in that opinion (id. 

at p. 327), but the change in form in Teed was from bonded 

indebtedness incurred prior to the very existence of what is now 

section 18(a). (Ibid.; see also State ex rel., supra, 152 Cal.App.4th 

at p. 1407 [The Teed debt “already existed in the form of bonds 

issued before enactment of the constitutional debt limit”].) 

What was already “incurred” and thus labeled “existing 

debt” in Teed was bond debt pre-dating Section 18(a). (Teed, 

supra, 112 Cal. at p. 327.) Without the existence of the debt limit 

provision, Teed was and remains an unsound basis for finding 

today that unfunded pension liability is “existing debt” that has 

been “already incurred.” But that is exactly what the lower court 

did here, grafting this Court’s 1896 decision onto debt limit law to 

override County of Orange’s opposite conclusion. (City of San 

Jose, 101 Cal.App.5th 777 at p. 798.) If the judiciary would like to 
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overrule County of Orange regarding what constitutes an 

“existing debt” for purposes of section 18(a), it should do so 

formally, and it should provide a solid foundation. Teed is wholly 

inadequate. 

II. 

THE CITY COUNCIL’S BOND DOES NOT QUALIFY FOR 

THE OBLIGATION IMPOSED BY LAW EXCEPTION. 

A. As The Subject Of A Self-Imposed Contract, The 

Unfunded Liability Is Inherently Volitional. 

 The City’s case for avoiding constitutionally-required voter 

approval relies on an assertion that a POB validly “converts” 

unfunded liability to a new form. A valid “conversion” exempt 

from voter approval under Section 18(a), however, starts with 

existence of an involuntary debt. (See State ex rel., 152 

Cal.App.4th at p. 1407 [“In Lisenby, the tort debt already existed 

at the time of issuance of bonds to pay it and this original 

obligation had not been voluntarily incurred. Issuance of bonds 

was merely conversion of this involuntary debt from one form to 

another.”].) But here, the desired conversion is from a contractual 

obligation, which is inherently voluntary. 

 Contractual obligations are not obligations imposed by law. 

They are imposed by the self-directed volition to contract. In 

contrast to the judgment which was recognized as “an obligation 

imposed by law” in Lisenby, 

3  the court in Oscar Heyman & Bro. v. 

Bath (1922) 58 Cal.App.499, 500 noted that an “implied in fact” 

 
3  City of Long Beach v. Lisenby (1919) 180 Cal. 52. 
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obligation is not an obligation imposed by law. A contract is a 

good example of something that may be self-imposed and 

therefore is an obligation “implied in fact,” but it is not “imposed 

by law.” 

 A pension is a “contractual right” (see Kern, supra, 29 

Cal.2d at p. 853; see also Broome, 80 Cal.App.5th at p. 384) which 

indicates that a contract has been voluntarily entered into. This 

means volition is the basis of the obligations between a City and 

its employee, rather than obligations imposed by law. There is 

simply no escaping the voluntary element. The fact that vested 

rights may not be impaired does not change the voluntary nature 

of contractual obligations. 

 The City does not address Appellants’ point that pensions 

are voluntary under state law. Per Government Code sections 

45301 and 45306, cities “may” adopt pension plans. They are not 

mandated to do so. And whether salaries are voluntary — 

however low or high they may be — is not before this Court. 

Municipal pensions, while they may serve good policy, are clearly 

volitional under the law. 

The unfunded liability that has grown is fruit of municipal 

contracting and thus is ineligible for the “obligation imposed by 

law” exception to section 18(a). As a sum of payments estimated 

to be due in the future, the unfunded liability is a projection of 

“liability resulting” from a municipal contract. (City of Long 

Beach v. Lisenby, supra, 180 Cal.52 at pp. 56-57, citing Lewis v. 

Widber (1893) 99 Cal. 412, 413.) The Third District Court of 
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Appeal summarized that section 18(a) applies to “an 

indebtedness which the municipality has contracted, or a liability 

resulting, in whole or in part, from some act or conduct of such 

municipality.” (State ex rel., 152 Cal.App.4th at p.1399, emphasis 

added.) Unfunded liability is thus voluntary and prepayment of 

any given estimated amount cannot qualify for the “obligation 

imposed by law” exception to voter approval required under 

Section 18(a). 

Self-imposed obligations have never qualified for the 

“obligation imposed by law” exception, and this Court should not 

expand this exception to encompass voluntary obligations, which 

would undermine the very purpose of Section 18(a). (City of 

Saratoga v. Huff (1972) 24 Cal.App.3d 978, 998, 1002 [assumed 

obligations are not imposed by law].) Even a confessed judgment 

would be a city’s voluntary act. (Ibid.) What a city has “itself 

incurred,” as here, is not exempt from voter approval under 

section 18(a). (See Lewis, supra, 99 Cal. at p. 413 [“this clause of 

the constitution refers only to an indebtedness or liability which 

one of the municipal bodies mentioned has itself incurred”].) 

Thus, because the City itself chose to have pensions, those 

pensions and any resulting contractual liability cannot be an 

“obligation imposed by law” for section 18(a) purposes. In context 

with POBs to fund pension obligations, the Third District Court 

of Appeal thus consistently agreed that “the State’s obligation to 

fund PERS is one the Legislature voluntarily imposed upon 

itself.” (State ex rel., supra, 152 Cal.App.4th at pp. 1407-08.)  
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Here, because voluntariness has always been the core 

question of Section 18(a), the “already incurred” test of the lower 

court should be replaced by an “itself incurred” test. The “already 

incurred” test will only allow local governments to commit to 

extraneous liabilities and finance them subsequent to their 

commitment, without the voter consent otherwise guaranteed by 

Section 18(a). 

The City argues that its charter law causes an “obligation 

imposed by law” here, but that is not so for the reasons above. It 

is also not so because the charter is subordinate to the state 

constitution, here at section 18(a), and does not have the effect 

the City argues for in its Answer. 

The City relies on article XI, section 3(a) for its argument 

that the charter creates an obligation imposed by law, despite the 

fact that the City itself created its pension obligations. Article XI, 

section 3(a) reads: 

For its own government, a county or city may adopt a 

charter by majority vote of its electors voting on the 

question. The charter is effective when filed with the 

Secretary of State. A charter may be amended, revised, or 

repealed in the same manner. A charter, amendment, 

revision, or repeal thereof shall be published in the official 

state statutes. County charters adopted pursuant to this 

section shall supersede any existing charter and all laws 

inconsistent therewith. The provisions of a charter are the 

law of the State and have the force and effect of legislative 

enactments. 

(Cal. Const., art. XI, § 3(a).) 
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It is the last sentence on which the City bases its 

argument: “The provisions of a charter are the law of the State 

and have the force and effect of legislative enactments.” The City 

contends that because its charter is “state law,” it then imposes 

an obligation by law for purposes of section 18(a). (RA at p. 28.) 

This is going too far. The last sentence of article XI, section 3(a) 

does not give the San Jose City Council authority to ignore 

section 18(a) through the judicial “obligation imposed by law” 

exception, when, as a matter of undisputed fact, the city has 

imposed the obligation upon itself.  

 The City’s argument also fails because “force and effect of 

legislative enactments” does not mean that one must assume the 

Legislature was the actor that created the City’s unfunded 

pension obligations. Section 3(a) creates no such fiction. It is 

simply a means of overriding general law. (In fact, charter cities 

have less of a case generally that anything is “imposed” upon 

them, because the point of being a charter city is to self-govern.) 

It simply means that the charter is the constitution of the city, 

created by the city, and so the city chooses to exercise home rule 

over anything state law honors as a municipal affair. The phrase 

“force and effect” thus means force and effect “with respect to the 

government of such chartered cities.” (Adams v. Wolff (1948) 84 

Cal.App.2d 435, 440.) As article XI, section 3(a) states upfront, 

the charter power is “[f]or [the city’s] own government” and is a 

choice that it “may adopt.” Nothing about this supports the 

fiction the City argues for here. No pension obligation has been 

“imposed” upon the City, because the City itself voluntarily 
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agreed to offer those benefits, with no edict imposed by either the 

judiciary or the legislature. 

4  (Gov. Code, §§ 45301; 45306 [cities 

“may” have pension plans].) 

Furthermore, the charter cannot, historically or legally, 

transform a voluntary act into an involuntary act. Adopting a 

charter “itself is discretionary.” (State ex rel., supra, 152 

Cal.App.4th at p. 1399, citing Arthur v. City of Petaluma (1919) 

175 Cal. 216.) It offers an alternative to the state’s generally 

applicable laws, and any obligations established by a charter are 

entirely self-imposed. 

While any current city council may become frustrated by 

the status of the city’s retirement funding, the fact that a city 

council cannot alone change a city’s self-imposed charter law is of 

no moment. Like the voters, a city council could propose 

amendments to the charter if it sees fit. (Cal. Const., art. XI, § 

3(b).) But, more importantly, the fact that the city council may 

 
4  The City mischaracterizes Wright v. Compton Unified School 

District (1975) 46 Cal.App.3d 177 on this point, calling one of its 

payments a “voluntary contract payment.” (RA at p. 32.) Unlike 

the pension contracts here, the contract in Wright was imposed 

by a state statute requiring legal services for civil actions arising 

out of public employment. The statute is a good example of an 

“obligation imposed by law.” (Gov. Code, § 995 [“Except as 

otherwise provided …upon request of an employee or former 

employee, a public entity shall provide for the defense of any civil 

action or proceeding brought against him, in his official or 

individual capacity or both, on account of an act or omission in 

the scope of his employment as an employee of the public 

entity.”].) 
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not act in conflict with the charter does not re-write history to 

transform a voluntary contract into an involuntary act. The 

obligations here were never imposed upon the City, and never 

required by any law that was not entirely self-imposed.  

B. Even If The Charter Could Self-Impose An 

Obligation To Avoid Section 18(a), The Charter Does 

Not Impose Prepayment Of Unfunded Liability. 

 The charter self-imposed a contractual right, but even if 

this could be considered an “obligation imposed by law” rather 

than by the City itself, the charter does not specifically impose 

prepayment of any year’s unfunded liability projection. If that 

were so, then why hasn’t the city council been doing this already, 

and annually? 

 The City recites its Charter sections 1500 and 1508-A. (RA 

at p. 11.) Nowhere in these sections is the city council directed to 

find a way to prepay into the retirement systems an amount of 

cash equal to any year’s unfunded liability projection. Regardless, 

the City argues that the charter includes a “specific obligation 

imposed by law” to prepay the $3.5 billion unfunded liability as 

projected in one particular year. (RA at p. 31.) The City relies on 

Compton Community College etc. Teachers. v. Compton 

Community College District (1985) 165 Cal.App.3d 82 for its 

argument. But there, the State had specially mandated that 

certain salaries be set for an academic year and not reduced for 

that same year, whereas here the State makes local pensions 

optional in the first place and no statute requires a POB. 

Compton Community College is thoroughly briefed in the 
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Opening Brief on the Merits (OBM) on pages 39-43. In sum, there 

is nothing here remotely like the mandate of the “set salary 

schedule” for one academic year and duty not to reduce it after 

“good faith bargaining” in Compton Community College. (Id. at 

pp. 92-93.) 

 Additionally, these provisions, to the extent they were 

amended by the voters as recently as November 8, 2016, are not 

specific enough to constitute voter approval of the $3.5 billion 

POB. And if they were, that voter approval reached only 61%, not 

the two-thirds required by Section 18(a). (See OBM at p. 30.) 

C. The General Functioning Of Government Is Not An 

“Obligation Imposed By Law.” 

 The City argues that salaries are a necessity of running a 

municipal government, and therefore prepaying a lump sum into 

the retirement plans is an obligation imposed by law. (RA at p. 

31.) This is an unacceptable stretch. Public salaries have not 

been categorically deemed “obligations imposed by law.” 

(Compton Community College, 165 Cal.App.3d at p. 96 [“The 

Lotts opinion appears to hold all public employee salaries are 

exempt from the constitutional debt limitation. However, we need 

not go that far to sustain the payments to Compton College 

faculty members.”].) And pensions have never been obligations 

imposed by law. 

5  particularly given statutes declaring them 

permissive. (Gov. Code, §§ 45301; 45306.) 

 
5  The City incorrectly asserts Appellants concede that the regular 

annual retirement payments represent obligations imposed by 
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 More importantly, acceptance of such an argument would 

eviscerate Section 18(a). If any amount of money a city council 

decided to direct to employees were exempt on the sheer basis 

that having municipal employees is an “obligation imposed by 

law,” all manner of spending on borrowed money could go 

unchecked. The City’s citation to Ravettino v. San Diego (1945) 70 

Cal.App.2d 37, is of no avail. Having “full power to do everything 

necessarily incident to a proper discharge of its public functions” 

is just a general statement of municipal power. The context in 

Ravettino was a discussion of the scope of municipal power, 

particularly that it did not include acting as a private 

businessperson. The statement of a city’s power does nothing to 

defeat Section 18(a). (70 Cal.App.2d at p. 44.) Power granted 

cannot be an “obligation imposed by law.” Even if general 

municipal power is converted to a duty imposed by law, such 

general power would be a “general” legal duty only. “It is not 

enough [to exempt a municipality from Section 18(a) that] the 

Legislature enacts a law imposing a “general” duty on local 

government to perform some function.” (Compton Community 

College, supra, 165 Cal.App.3d at p. 91.) 

/ / / 

 

law. (RA at p. 33.) Appellants do not. They merely noted that 

they chose not to dispute the annual payments as prescribed by 

the retirement boards. (OBM at p. 25.) Further, no POB was 

being proposed to pay the regular annual payments. Presumably, 

funds on hand, and therefore within the discretion of the City 

Council to spend, were available, and those payments would thus 

not exceed the constitutional debt limit. 
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III. 

STATE EX REL. IS ON POINT, BECAUSE THE CITY AND 

THE STATE ARE SUBJECT TO THE SAME “CALIFORNIA 

RULE” ON PENSIONS. 

 The City attempts in vain to distinguish State ex rel, where 

the “obligation imposed by law” analysis was applied to a State 

POB proposal. (State ex rel., supra, 152 Cal.App.4th at p. 1401 

[“Does The Exception Apply Here?”].) It failed to satisfy the 

exception and voter approval was required. 

 The City argues that Appellants provide no legal authority 

that the state constitutional debt limit and the local 

constitutional debt limit must be “read identically.” (RA at p. 14.) 

Pages 12 and 60 of the Opening Brief on the Merits list many 

cases as authority for reading article XVI, sections 1 and 18 “in 

tandem.” In re California Toll Bridge Authority (1931) 212 

Cal.298, for example, was tasked with applying section 1 and 

found authority in section 18 as the “exact principle.” (Id. at p. 

308.) Thus, this Court has recognized that the principles of one 

apply to the other. 

 Here, State ex rel. and County of Orange make the same 

point. County of Orange declared that “[a]rticle XVI, section 1 of 

the California Constitution, the debt limitation provision 

applicable at the state level, is similar to and construed in 

tandem with the municipal debt limitation in issue here, article 

XVI, section 18, subdivision (a).” (County of Orange, supra, 192 

Cal.App.4th at pp. 35-36, citing Dean v. Kuchel (1950) 35 Cal.2d 

444, 446.)  
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 State ex rel. spent pages discussing and construing the two 

provisions together. (State ex rel., 152 Cal.App.4th at pp. 1397 -

1401; see also 67 Ops.Cal.Atty.Gen. 349, 351 (1984).) As for the 

City’s reference to page 1401 (RA at p. 35), State ex rel.’s 

conclusion that it was “unnecessary to decide if the exception for 

obligations imposed by law applies to Article XVI, section 1” 

generally, that does nothing to change the analysis. State ex rel. 

did not need to decide the general question because it found that 

although “the state has an obligation to fund pension benefits,” 

the obligation was “voluntarily undertaken by the Legislature” 

and therefore couldn’t be an obligation imposed by law. (152 

Cal.App.4th at p. 1407.) The same is true here. The pension 

obligations were voluntarily undertaken and thus there can be no 

“obligation imposed by law.”  

 To distinguish State ex rel., the City argues that the 

Legislature has power to amend its pension obligations whereas 

the City does not. (RA at p. 34.) This has been addressed in the 

Opening Brief at page 61. Both the state and local governments 

are subject to the “California Rule,” which is essentially (and 

ironically) the same rule on vested rights asserted by the City 

here. Promises may not be changed at either the state or local 

level. Thus, when State ex rel. speaks to the Legislature’s power 

to amend, it speaks to the same power in local government. But 

the point of the passage is that the Legislature created an 

obligation “imposed … on itself.” (State ex rel., supra, 152 

Cal.App.4th at p. 1405.) It did not matter that that obligation had 

become complicated over a period of 75 years. (Ibid.) State ex rel. 



27 

even provided an example of the “power to eliminate or amend,” 

which was the “2004 pension reform legislation.” (Ibid.) That 

legislation was for “new” employees. (Id. at p. 1394.) San Jose has 

likewise passed pension reform legislation, and it is in no 

different position. State ex rel. thus applies and requires finding 

that the City cannot satisfy the “obligation imposed by law” test. 

IV. 

ARTICLE XVI, SECTION 17 PREVENTS THE CITY 

COUNCIL FROM INSISTING ON A ONE-TIME $3.5 

BILLION PREPAYMENT. 

 The City contends here that Appellants make an argument 

for the first time on appeal, namely that the city council has been 

unconstitutionally allowed to step into the actuarial role of the 

retirement boards. First, the issue existed, but was not stated 

this way until the Court of Appeal conflated the roles of the city 

council and the retirement board by declaring merely “a 

municipality’s constitutional obligation to its employees.” (City of 

San Jose, 101 Cal.App.5th at p. 786, emphasis added.) Second, 

the City’s contention is inaccurate. The Opening Brief on the 

Merits references that, in the record, Appellants argued that “the 

retirement boards have never sent the City an invoice” for $3.5 

billion and that any such payment would be an “Additional 

Discretionary Payment.” (OBM at p. 20, citing 1 AA 138.) Until 

the Court of Appeal combined the duty to determine a payment 

with the duty to make a payment, it was understood that the 

council and the boards had “independent but interrelated” roles. 

(OBM at p. 21, citing 1 AA 094.)  
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 The City contends now that, despite Proposition 162, which 

amended article XVI, section 17, the City has the discretion to 

determine how to fund its pension system, including the 

determination of the amount of revenue required and whether to 

incur new debt to provide the “large infusion of cash to make new 

investments.” (1 AA 140;155.) However, the City is clearly subject 

to the Section 18(a) voter approval requirement for the reasons 

stated above.  

 To argue against the Section 18(a) voter approval 

requirement, the City essentially takes the position that its 

charter and Section 17 together trump Section 18(a), using 

“obligation imposed by law” reasoning if not the actual term. (RA 

at p. 36.) The City states that “the Court of Appeal relied on the 

Charter (which has the force of state law) as the basis upon 

which the City is required to maintain the retirement plans in an 

actuarially sound manner.” (Ibid.)  

 The City’s argument that it has full power to fund the 

unfunded liability projection “in any manner” (i.e., any amount) 

despite Section 18(a), County of Orange, and State ex rel., would 

nullify article XVI, section 17(h). Section 17(h) states in part: “the 

term ‘retirement board’ shall not be interpreted to mean or 

include a governing body or board created after July 1, 1991 

which does not administer pension or retirement benefits, or the 

elected legislative body of a jurisdiction which employs 

participants in a public employees’ pension or retirement 

system.” Per section 17(h), the city council may not do what the 

retirement boards do, which includes determining payments. 
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 While the charter may declare that the council conduct 

“maintenance” of a retirement plan, section 17 does not. Section 

17 vests “administration of the system” in the boards. To 

interpret “maintenance” to include “administration” (here in the 

form of determining that an extra payment is due) is 

constitutional error. The whole point of Proposition 162 was to 

ensure that the retirement boards perform the actuarial work 

and to remove discretion from legislative bodies. Thus, section 17 

withholds authority from legislative bodies many times over. 

Hence, regardless of what the city council believes the term 

“maintenance” means in its charter, it cannot mean that the 

council has power, without voter consent, to take out $3.5 billion 

in new debt that meets no judicially-founded exception. 

/ / / 

 

 

/ / / 

 

 

/ / / 

 

 

/ / / 

 

 

/ / /  
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CONCLUSION 

 For the reasons above, the Court of Appeal must be 

reversed, and Section 18(a) enforced to require voter approval of 

the $3.5 billion POB. 
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