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MOTION FOR JUDICIAL NOTICE 

Pursuant to Evidence Code sections 459, 451 and 452, and 

California Rules of Court, rule 8.252(a)(1), Plaintiff and 

Respondent requests that this Court take judicial notice of the 

following documents: 

Exhibit 1: Excerpt regarding government liability from 

Series 1978 Staff Report, prepared by the Joint 

Committee on Tort Liability to the Governor 

and Legislature, January 1979. 

Exhibit 2: Correspondence dated September 12, 1978 from 

Robert L. Bergman, Assistant Attorney 

General, Office of the Attorney General, State 

of California, to William L. Barry, Jr., County 

Supervisors Association of California, enclosing 

a draft for the Design Immunity Portion of the 

report submitted by Gordon W. Baca, Deputy 

Attorney, Cal-Trans, and Robert L. Bergman, 

Assistant Attorney General, regarding the 

Government Tort Liability Project. 

Exhibit 3: Appellant’s Petition for a Hearing by the 

Supreme Court, filed by Appellants and 

Petitioners on January 10, 1972, in the matter 

of Barbara Cameron, et al. v. State of 

California, California Supreme Court Case No. 

S.F. 22866. 
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This Motion for Judicial Notice is based on the attached 

Memorandum of Points and Authorities, Declaration of Anna 

Maria Bereczky-Anderson, and Declaration of Armen Akaragian. 

 
Dated: August 10, 2021 MARDIROSSIAN AKARAGIAN LLP 

 
By: ______________________________ 
 Garo Mardirossian 
 Armen Akaragian 
 Adam Feit 
 Attorneys for Plaintiff and Respondent 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Pursuant to California Rules of Court, rule 8.252, Evidence 

Code sections 459, 451 and 452, Plaintiff and Respondent Betty 

Tansavatdi hereby requests that this Court take judicial notice of 

the documents relevant to the legislative intent behind the design 

immunity statute (Gov. Code, § 830.6) and the warning statute 

(Gov. Code, § 830.8). The authenticity of Exhibits 1 and 2 is 

established through the Declaration of Anna Maria Bereczky-

Anderson, which is attached hereto as Exhibit 4. The authenticity 

of Exhibit 3 is established through the Declaration of Armen 

Akaragian, which is attached hereto as Exhibit 5. 

Exhibits 1 to 3 are relevant to the legislative intent behind 

the design immunity statute (Gov. Code, § 830.6) and the 

warning statute (Gov. Code, § 830.8). Among other things, the 

Joint Committee on Tort Liability and the California Attorney 

General in the late 1970s invited the legislature to revise the 

design immunity statute to legislatively eliminate the holding in 

Cameron v. State of California (1972) 7 Cal.3d 318. The 

legislature refused. Cameron already decided the very issue to be 

decided here by the Court 

These documents were not presented to the trial court 

because the pure legal issue of whether a public entity could be 

held liable under Government Code section 830.8 for failure to 

warn of an allegedly dangerous design of public property that is 

subject to Government Code section 830.6 design immunity was 

not before the trial court. Thus, Plaintiff did not have reason to 
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provide the trial court with information relevant to the legislative 

intent or the validity of Cameron. 

Plaintiff/Respondent seeks judicial notice of the following 

three documents: 
Exhibit 1: Excerpt regarding government liability from 

Series 1978 Staff Report, prepared by the Joint Committee on 

Tort Liability to the Governor and Legislature, January 1979. 

Judicial notice of this document is appropriate for numerous 

reasons:  
(1) Under the Evidence Code, as under existing law, 

courts may consider whatever materials are appropriate in 

construing statutes, determining constitutional issues, and 

formulating rules of law. (Cal. Law Revision Com. com., Evid. 

Code, § 450.) That a court may consider legislative history, 

discussions by learned writers in treatises and law reviews, 

materials that contain controversial economic and social facts or 

findings or that indicate contemporary opinion, and similar 

materials is inherent in the requirement that it take judicial 

notice of the law. (Id.) In many cases, the meaning and validity of 

statutes, the precise nature of a common law rule, or the correct 

interpretation of a constitutional provision can be determined 

only with the help of such extrinsic aids. (Cf. People v. Sterling 

Refining Co. (1927) 86 Cal.App. 558, 564 [statutory authority to 

notice “public and private acts” of legislature held to authorize 

examination of legislative history of certain acts].) (See also Perez 

v. Sharp (1948) 32 Cal.2d 711 [texts and authorities used by 
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court in opinions determining constitutionality of statute 

prohibiting interracial marriages].) 

(2) The Supreme Court takes judicial notice of the 

legislative history of an assembly bill. (Martin v. Szeto (2004) 32 

Cal.4th 445.) Courts can also take judicial notice of the legislative 

history of the statutes and constitutional sections that were at 

issue in case. (People ex rel. Foundation for Taxpayer & 

Consumer Rights v. Duque (2003) 105 Cal.App.4th 259, review 

den.) The Supreme Court also takes judicial notice of certain 

legislative committee reports underlying enactment of statutory 

amendments. (People v. Ansell (2001) 25 Cal.4th 868.) 

(3) Judicial notice may be taken of the “[o]fficial acts of 

the legislative, executive, and judicial departments of the United 

States and of any state of the United States.” (Cal. Evid. Code, 

§ 452(c).)  
Exhibit 2: Correspondence dated September 12, 1978 from 

Robert L. Bergman, Assistant Attorney General, Office of the 

Attorney General, State of California, to William L. Barry, Jr., 

County Supervisors Association of California, enclosing a draft 

for the Design Immunity Portion of the report submitted by 

Gordon W. Baca, Deputy Attorney, Cal-Trans, and Robert L. 

Bergman, Assistant Attorney General, regarding the Government 

Tort Liability Project. Judicial notice of this document is 

appropriate for numerous reasons:  

(1) Under the Evidence Code, as under existing law, 

courts may consider whatever materials are appropriate in 

construing statutes, determining constitutional issues, and 
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formulating rules of law. (Cal. Law Revision Com. com., Evid. 

Code, § 450.) That a court may consider legislative history, 

discussions by learned writers in treatises and law reviews, 

materials that contain controversial economic and social facts or 

findings or that indicate contemporary opinion, and similar 

materials is inherent in the requirement that it take judicial 

notice of the law. (Id.) In many cases, the meaning and validity of 

statutes, the precise nature of a common law rule, or the correct 

interpretation of a constitutional provision can be determined 

only with the help of such extrinsic aids. (Cf. People v. Sterling 

Refining Co. (1927) 86 Cal.App. 558, 564 [statutory authority to 

notice “public and private acts” of legislature held to authorize 

examination of legislative history of certain acts].) (See also Perez 

v. Sharp (1948) 32 Cal.2d 711 [texts and authorities used by 

court in opinions determining constitutionality of statute 

prohibiting interracial marriages].)  

(2) The Supreme Court takes judicial notice of the 

legislative history of an assembly bill. (Martin v. Szeto (2004) 32 

Cal.4th 445.) Courts can also take judicial notice of the legislative 

history of the statutes and constitutional sections that were at 

issue in case. (People ex rel. Foundation for Taxpayer & 

Consumer Rights v. Duque (2003) 105 Cal.App.4th 259, review 

den.) The Supreme Court also takes judicial notice of certain 

legislative committee reports underlying enactment of statutory 

amendments. (People v. Ansell (2001) 25 Cal.4th 868.) 

(3) Judicial notice may be taken of the “[o]fficial acts of 

the legislative, executive, and judicial departments of the United 
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States and of any state of the United States.” (Cal. Evid. Code, 

§ 452(c).)  

(4) The Court can take judicial notice of official 

publications from the State Attorney General’s office. (People v. 

Crusilla (1999) 77 Cal.App.4th 141, review den.) 

Exhibit 3: Appellant’s Petition for a Hearing by the 

Supreme Court, filed by Appellants and Petitioners on January 

10, 1972, in the matter of Barbara Cameron, et al. v. State of 

California, California Supreme Court Case No. S.F. 22866. 

Judicial notice of this document is appropriate under Evidence 

Code Section 452(d) because it is a record of a court from this 

state. 
Thus, each of the aforementioned exhibits are proper 

subjects of judicial notice.  

Plaintiff requests the Court grant this Motion.  

 
Dated: August 10, 2021 MARDIROSSIAN AKARAGIAN LLP 
 

By: ______________________________ 
 Garo Mardirossian 
 Armen Akaragian 
 Adam Feit 
 Attorneys for Plaintiff and Respondent 
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SERIES 1978 STAFF REPORT 

TABLE OF CONTENTS 

LETTER TO GOVERNOR AND LEGISLATURE ii 

LETTER TO CHAIRMAN JOHN T. KNOX. . . • • • • . . . . • • v 

AUTOMOBILE LIABILITY 

TABLE OF CONTENTS 

DRAM SHOP (Restaurant & Bar Owners Liability) 

TABLE OF CONTENTS 

GOVERNMENT LIABILITY 

TABLE OF CONTENTS 

INSURANCE . . . 

TABLE OF CONTENTS 

MEDICAL MALPRACTICE LIABILITY •• 

TABLE OF CONTENTS 

PROCEDURAL REFORM •••. 

TABLE OF CONTENTS 

PRODUCT LIABILITY •••• 

TABLE OF CONTENTS 

MORE TO COME 

BIBLIOGRAPHIES 

1 

• • vii 

95 

xi 

• 248 

xvi 

• 296 

· xix 

• • 312 

xx 

• 357 

• .xxiv 

• 599 

.xxix 

• • 7 22 

• 7 27 

(NOTE: All page numbers of Staff Report are numbered beginning 
with 78 [wh.:..ch stands for Series 1978], i.e., 78-1, 78-2, 
7 8- 3 , etc . ) . 
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,.ssEMBLY MEMBERS 
J'IICHARD HAYDEN 

,.LISTER MCALISTER 

SILL MCVITTIE 

FLOYD MORI 

BRUCE NE&TANDE 

, sEN"TE MEMBERS 
80l!I BEVERLY 

VICE CHAIRMAN 

ALFRED ALOUIST 

ROl!IERT NIMMO 

.NEWTON RUSSELL 

ALFRED SONG 

BOS WILSON 

3Jnint C!rnmmittrt 
Dlt 

IDnrt 11liahiltty 

ASSEMBLYMAN JOHN T. KNOX 
CHAIRMAN 

January 2, 1979 

Hon. Edmund G. Brown, Jr., and 
Members of the Legislature 

State Capitol 
Sacramento, CA 95814 

Dear Governor and Members: 

Joint Committee on Tort Liability 
Series 1978 Staff Report 

COMMITTEE ADDREs&, 

11TH 6 L BUILDING 
SUITE 9!50 

SACRAMENTO, CA 9!5814 
(916) 44!5-0118 

COUNSEL1 

WILLIAM C. GEORGE 

COMMITTEE ANALYST, 
CATHY E. CRAFT 

SECRETARY , 
JOYCE FABER 

Attached is the Joint Committee on Tort Liability Staff 
Report for 1978. After several committee meetings, it became 
apparent that we would be unable to achieve a committee consensus 
on a variety of issues. For that reason, I am submitting the 
staff report as such and not as the report of a majority. Each 
member of the Committee has the opportunity to author or sponsor 
those legislative recommendations which are soon to be drafted 
in bill form • 

. _ I have requested that our citizen advisory committees to 
continue and provide critical comment on proposed legislation. 
In addition, the advisory committees will be submitting their own 
reports and recommendations in early 1979. The staff reports 
are not the reports of the advisory committees, and the members 
of the advisory committees are unable to establish majorities 
for approval of each of the staff recommendations. The separate 
advisory committee reports will probably reflect the majority 
opinions of each such committee. 

This Committee was established by the Legislature in 
response to an alleged tort system "crisis." Problems were mani
fested in the form of ever increasing liability insurance premiums. 
In response to questions about such premium increases, insurers 
blamed the uncertainty of a tort litigation system which allows 
non-meritorious suits and outrageous verdicts or awards. The recom-

ii 
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mended solution was to bring certainty to the law so that liabil
ity exposure could be better anticipated. Premium rates could 
then be a more accurate reflection of this anticipated exposure. 

Although we have found deficiencies in the litigation 
system which, if remedied, will result in a reduction in trans
action costs, such deficiencies alone do not justify the alleged 
significant increases in liability premiums. We believe that 
further examination of the litigation system and the liability 
insurance process is warranted. 

At times the work of the staff was unrewarding. Corres
pondents to the Committee made allegations concerning various 
problems. When asked for substantiation, however, much of the 
supporting material was apocryphal. Many state appellate and 
Supreme Court decisions receiving notoriety were based upon · 
pleadings (e.g., sustaining of a demurrer or granting of summary 
judgment) with the factual issues not yet tried. Many critics 
of the legal system base their disapproval upon these decisions 
and apocryphal materials. 

Other times, the staff received factual materials, encour
agement and thoughtful comment from interested persons, including 
judges, lawyers, physicians, manufacturers and consumers. Some 
of these persons assisted by providing practical analyses of 
staff proposals. 

The final supervision of this Report and the ongoing work 
of the Committee were done by William C. George, Esq., Counsel to 
the Committee. He brought to the work broad experience as a deputy 
county counsel and an inquiring mind. This report is in large part 
due to his tenacity and energy. 

I would like to thank all of the staff who have thus far 
participated in this study. They are: 

Harriet Bearman 
Elizabeth Bleile 
Mitchell Coffey 
Cathy Craft -
Joyce A. Faber 
Prof. John Fleming 
Darlene E. Fridley 

-William c. George 
Martha C. Gorman 

Fred J. Hiestand 
Denise Jarman 
Joan Manee 
Gayle L. Phillips 
Brian Regan 
Estelle Schleicher 
Prof. Gary Schwartz 
Charles Spann 

Because of their extra effort, I wish to especially thank 
the following persons who contributed their skills as this project 
progressed: secretaries Joyce Faber and Darlene Fridley who under 
pressure of getting out the 1978 report gave up weekends and holi
days, and Denise Jarman and Gayle Phillips, staff interns who 
provided imagination and interest in approaching their tasks. 

iii 
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Ms. Jarman, a legal purist, furnished critical perspective to 
staff proposals. I would also like to thank Justice Robert S. 
Thompson of the Second District Court of Appeal and Professor 
Gary Schwartz, who gave of their time beyond official committee 
duties by offering thoughtful suggestions and criticisms. 

The following is the 1978 Staff Report of the Joint 
Committee on Tort Liability. 

JTK:df 

Attachment 

iv 

truly lo~ 
NT. KNOX, Chairman 

int Committee on Tort Liability 
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,11ssEMBL y MEMBERS 

RICHARD HAYDEN 

,tlLISTER MCALISTER 

SILL MCVITTIE 

FLOYD MORI 

s,.uci. NESTANDE 

SEN.ATE MEMBERS 

so• BEVERLY 
VICE CHAIRMAN 

,'Ll'RED ALOUIST 

ROBERT NIMMO 

NEWTON Ru■■ELL 

,'LFRED SONG 

BOIi WILSON 

3Jnint arnmmtttrr 
.on 

wnrt illiuhility 

ASS EM BL YMAN JOHN T. KNOX 
CHAIRMAN 

January 2, 1979 

Hon. John T. Knox, Chairman 
Joint Committee on Tort Liability 
Room 2148, State Capitol 
Sacramento, CA 95814 

Dear Chairman Knox: 

COMMITTEE ADDRESS, 

I !TH 11: L BUILDING 
SUITE 9!10 

SACRAMENTO, CA 9158 I · 
< 916 > 44!1-0118 

COUNSEL, 
WILLIAM C . GEORGE 

COMMITTEE ANALYST, 
CATHY E . CRAFT 

SECRETARY: 
JOYCE FABER 

Attached is the 1978 Staff Report of the Joint Committee 
on Tort Liability. The Report consists of sections concerning 
liability for automobile, government, medical malpractice, 
procedure, products and restaurant and bar owners. We have 
attempted to ascertain what should be the reasonable expecta
tions of litigants and based our recommendations thereon. 
Ideally, liability should follow responsibility (Liv. Yellow 
Cab Co., [1975] 13 Cal. 3d 804). We believe in the concept of 
comparative fault and think that logically it should be extended. 

The sections of the Report need no amplification, but 
comments upon some special areas are warranted. In government 
liability, the Legislature should consider the application of 
the Liv. Yellow Cab Co., supra., principles ·to inverse condem
nation. Although this is not specifically a tort area, it is 
related. There appears to be manifest injustice to public 
entities as a result of holdings such as: · Albers v. County of 
Los Angeles, (1965) 62 C.2d 250, Sheffet v. County of Los Angeles, 
{1970) 3 Cal. App. 3d 720, and Blau v. City of Los Angeles, (1973) 
32 Cal. App. 3d 77. In each of these cases, there were two 
parties whose conduct gave rise to the damage, but only the pub
lic entity shouldered the loss. It would seem appropriate that 
the Li concept of liability following responsibility be extended 
to inverse condemnation. 

Proposition 13 may compound an already poor situation for 
public entities by decreasing maintenance and increasing potential 
liability. This should be watched. 

V 
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Assuming any proposed legislation is not unconstitutional, 
the Legislature should clearly manifest its intent to the judiciary 
by appropriate comment accompanying statutes. It appears that the 
principle of separation of powers itself has been eroded by recent 
decisions, especially those which have limited or abolished statu
tory immunities. Some of these changes have a direct financial 
impact on public entities. 

We have referred to our Report as Series 1978 because 
further wo~k must be done in the insurance and professional lia
bility areas. Also, there will be additions to product liability 
and procedure. These new materials will be Series 1979. 

When our recommendations have been reduced to bill form, 
we intend to present them to our advisory committees for review 
and comment. When the recommendations are in final bill form, 
they will be available for introduction. 

WCG:df 

Attachment 

1 

[err truly Yti~· S, 

~ J . 
. \ '~U--L C · ' 1- b:+'--t 

ILLIAM C. GEO~GE, ~~unsel 
Joint Committee on j°rt Liability 

vi 
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78-249 

I 

HISTORICAL AND PHILOSOPHICAL BASIS 
OF GOVERNMENT LIABILITY 

Historically, no suit was allowed against federal or state 

nments without their consent (Cohens v. Virginia, 50 U. s. 

389 [1821] ). This rule was based on the English common law 

'e~ept that "the kind can do no wrong" (Prosser, Law of Torts, 

71) 4th Ed., at 971). This precept in turn was based on the 

physical notion that the kind was the fountain and head of 

·.';,:ii>. 

ice and equity could not presume him to be defective in either. 1 

T.he divine right of kings' rationale was obviously outmoded 

the colonies formed a union to be governed by and for the 

of the rule came slowly. It was not until 

-46 that the federal government eliminated the general rule of 

rnmental immunity by enacting the Federal Government Tort Claims 

2 

..:"~ ........ 

In California, the rule was first scrutinized when in 1961 

decided Muskopf v. Corning Hospital, (1961) 55 Cal.2d 

That decision stated what was then probably a growing view 

t "the rule of governmental immunity for tort is an anachronism, 
1l~': 

· thout rational basis, and has existed only by the force of 

(Id. at 216). 

. . 1Pawlett v. Attorney General, (1668) Hadres 465, 468, 145 Eng. 
p:~ ~50, 552; Dyson v. Attorney General, (1912) 1 K.B. 410, 415. 

228 U.S.C.A. Sections 1346; 1402, 1504, 2110, 2401, 2402, 
2412, 2671-2680. 
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The California Legislature in 1963 enacted the California 

Tort Claims Act (~, Cal. Stats. 1963, ch. 1681, §1). That Act 

cuts from the immunity rule seven bases for liability: 1) 

for torts of employees (Calif. Government Code §815.2); 2) 

for acts of independent contractors (Calif. Government Code §815. 4), 

3) liability for breach of mandatory duty (Calif. Government Code 

§815.6); 4) liability for dangerous conditions of public property 

(Calif. Government Code ~835); 5) liability for negligent operation 

of motor vehicles (Calif. Vehicle Code ~17001); 6) liability for 

creation or maintenance of a nuisance (Civil Code ~3479, and 

7) liability for taking or damaging private property for public 

use (Art. I, sl9, California Constitution). 

The enactment of the California Tort Claims Act, however, 

did not end the debate of immunity versus liability or, even if it 

were agreed that liability should exist, the scope of that liability ; 

remains in dispute. 3 Those in favor of immunity argue that govern- . 

mental funding and decision making needs protection and they add 

that with the passing of Proposition 13, there is even greater need 
\ .. ~ 

to protect government's limited resources. 4 Those against immunity .J 

and in favor of government liability advocate the need for 

3 G. Schwartz, "Report to the California Commission on Tort 
Reform," (unpublished paper on file with the Joint Committee on 
Tort Liability office)._ 

4Joint Committee on Tort Liability, "Government Liabil:i.ty 
Transcript of Hearing," October 31, 1977; Advisory Committee on 
Government Liability "Minutes and Materials from July 31, 1978, 
meeting" (on file in Committee office). 
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Thus, from a philosophical standpoint, the controversy can 

characterized as a question of who should bear the burden for 

njuries caused by a governmental entity and, if it is decided 

e government should, then the question becomes one of the scope 

f that burden. 

What follows is an attempt to find an answer to the question 

rough analyses of the presently available risk management pro

the existing substantive rules of liability and immunity 

also the existing procedural rules, the damages available, 

problems arising when multiple parties are involved, and 

funding available to the governmental entities to 

for government tort losses. 

II 

RISK MANAGEMENT 

A. Definition. Risk management may be defined as the 

ogical and deliberate analysis of exposure to =isk in order to 

dentify those risks of operations, and to reduce the following to 

eliminate, diminish and manage those risks: 1) risk avoidance; 
. ''< 

transfer; 3) loss prevention; 4) loss management, and 

funding. 

B. Standards. Presently, there are several entities and 

,· rivate agencies which have risk management programs. These 
'iF --
·gencies have formed the Public Agency Risk Managers Association. 
·-·-:-::~ 
,,,1 .:·. · 

he Joint Committee on Tort Liability requests authorization to 

these entities and agencies to present model standards for 

management for development and implementation by the public 
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entity. It is the opinion of the staff of the Joint Committee on 

Tort Liability that no such program should be mandated because of 

the limitation of public financial resources due to Proposition 13. 

C. Effective Implementation of a Risk Management Program. 

Instead of mandating any risk manqgement program, the staff of the 

Joint Committee feels that implementation of such a system should 

be entirely optional. However, to encourage the implementation 

of such a program, it is suggested that the following procedural 

benefits be given. Under Government Code Section 946.6, in order 

to file a late claim, a plaintiff must not only show due diligence 

in pursuit of the claim but also must show prejudice on the govern-, 

mental entity. It is the recommendation of the Committee staff 

that those entities that adopt a risk management program be 

to the late claims statute as it is exists in current law. For 

those entities which do not implement a risk management program, 

a claims statute based merely on the showing of prejudice to the 

entity, and not due diligence on the part of plaintiff, should be 

required. · Case authority in California requires only substantial 

compliance with the claims procedure. It is suggested 

compliance be required where a risk management program 

and merely substantial compliance where there is no such program. 

The reason supporting such benefits with regard to a risk 

management program is that such a program provides early notice · 

of an accidenL If a risk management program involves prevention · 

as well as control of the loss, the link between the risk 

ment program and the claims statute is obvious. 
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D. Reporting Requirements. Under Insurance Code Sections 

and 12958, the local government section of the Insurance 

~issioner's office shall collect loss data from insurers of 

and each insurer shall report the following 

1. The total number of insureds written during the 

iately preceding calendar year; 

2. The total amount of premiums received from insureds, 

written and earned, during the immediately preceding calendar 

3. The number of claims reported to the insurer for the 

t time, separately by the year the claim occurred, and the 

er of claims reported closed during the previous calendar year 

were reopened separately by the year claim occurred; 

4. The total number of claims outstanding, together 

monetary amount reserved for loss and allocated loss ex

the annual statement as of December 31 of the calendar 

preceding, separately stated by the year the claim 

5. (a) The number of claims closed with payment to the 

during the calendar year next preceding, to be reported by 

the claim occurred; 

(b) The total monetary amount paid thereon, reported 

the claim occurred, and 

(c) The total allocated loss expense paid therein, 

by the year the claim occurred; 
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6. The monetary amount paid on claims during the calen

dar year next preceding, to be reported separately by the year the 

claim occurred, with allocated loss expense paid to be reported 

separately by the year the claim occurred; 

7. The number of claims closed without payment to the 

claimant during the calendar year next preceding, by the year the 

claim occurred, and the allocated loss expense paid thereon separ

ately by the year the claim occurred; 

8 . The monetary amount reserved in the annual state

ment for the calendar year next preceding on claims incurred but 

not reported to the insurer; 

9. The number of lawsuits filed against the insureds 

during the calendar year next preceding, to be separately 

by the year the claim occurred; 

10. A distribution by size of payment from those 

closed during ·the calendar year next preceding, showing the 

of claims and total amount paid for each monetary category as 

determined by the Commissioner. 

A check with the Commissioner's office reveals that 

reports are on file as of July 1 of each year. 

merely available for perusal in the office and not for copying __ 

(except at a cost of $1.00 per page). There are approximately 

insurers of public entities. 

These reporting requirements do not apply to 

entities. 

The most significant impact. of a reporting 

notice to the entities of the kinds of dangers resulting in 
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nd thus hopefully inducing the entities to remove these dangers. 

er the present reporting system, there is no indication of the 

d of exposures. 

THEREFORE, IT IS RECOMMENDED BY THE STAFF OF THE JOINT 

COMMITTEE THAT PARAGRAPH NUMBER 11 BE ADDED TO INSURANCE 

CODE SECTION 12958 AS FOLLOWS: 

"(11) The kind of loss occurring--workers' compensa
tion, automobile liability, and a general liability, 
personal injury, or property damage. The frequency 
of loss in each of these categories should be reported. 

ii is also staff's opinion that this section be extended to include 
l ':,t .. 
~~if-insured entities. In this way, the reporting system should 

!r~ adequately serve the significant preventative function . .. ..., ..• ' 

l~I{ 
f 
l: ... 

III 

I" A. :~sc::::::::\::unity. 
SUBSTANTIVE RULES OF LIABILITY AND IMMUNITY 

Government Code Section 820.2 provides 

that a public employee is not liable for an injury resulting from 

t 
1is act or_ omission where the act or omission was· the result of •~t. :he exercise of the discretion vested in him, whether or not such 
f0:f.►. : 
t}i,, . 
~scretion be abused. 

lir ,,. 
i[{ ~rict, 

As explained in Litman v. Brisbane Elementary School 

(1961) 55 Cal.2d 224, the purposes of such immunity are 
~t. 
9~prevent officials from having their decisions subjected to the 
1~1-•: 
~cond-guessing of a jury and to avoid diminishing their zeal in 
~~t\. 
pe'.:° perf ormance of their functions. Discretionary immunity is not -i vored concept in that courts generally dislike immunity and 

:iyor liability. To determine what are discretionary versus 
Ii'.:': 
~n:~sterial, the courts often make ad hoc decisions which are 

It Ir 
-• , . 
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disadvantageous to the governmental entity. 5 For example, the 

police decision to stop a car is discretionary. However. the 

po:iceman's conduct in making the stop is ministerial. Such 

distinctions are more subtle than obvious. 

The staff of the Joint Committee believes it would 

be difficult to legislatively categorize all of the situations 

which an act could be discretionary rather than ministerial. 

IT IS STAFF'S RECOMMENDATION THAT THE LEGISLATURE 

SHOW ITS INTENT CONCERNING GOVERNMENT CODE SECTION 

820.2 BY INCLUDING WITHIN THE COMMENTS TO THAT 

SECTION THAT THE BURDEN . OF PROOF SHOULD BE PLACED 
. 0 

UPON THE PLAINTIFF TO SHOW THAT THE GOVERNMENT ENTITY . 

-.:.:.hat: 

WAS NOT IMMUNE IF DISCRETIONARY IMMUNITY IS RAISED 

AS A DEFENSE. 

B. Design Immunity. Government Code Section 830.6 

"Ne i ther a public entity nor a public employee is 
liable •.• for an injury caused by the plan or 
design of a construction of, or an improvement to, 
public property where such plan or design has been 
approved in advance of the construction or improve
ment by the legislative body of the public entity 
or by some other body or employee exercising dis
cretionary authority to give such approval· or where 
such plan or design is prepared in conformity with 
standards previously so approved ••• " 

This is the administrative law test, i.e., if there is a 

basis for the design, and there is authority to 

there shall be no liability. Subsequent to the enactment of 

sect.ion, . case law carved out several exceptions. In Baldwin v'~ 

5 . 
See, Advisory Committee on Gove~nment Liability "Minutes, 

of Meeting," (Dec. 6, 1978). (On file in Committee office). 
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of California, (1972) 6 Cal.3d 424, the Court held that the 

n immunity does not remain intact where changed circumstances 

reveal the defects of the plan. The basis for the holding 

legislative intent as found in the Law Revision Commission 

and the purpose of the design immunity. The Court felt 

immunity was support to discretionary immunity. Thus, the 

be considered to have terminated when the Court 

1) the plan or design if effectuated has actually resulted 

dangerous condition at the time of injury; 2) prior injuries 

occurred that demonstrated that fact, and 3) the public entity 

of these prior injuries and a reasonable time to 

otect against the dangerous condition. The second exception to 

e: immunity came in Cameron v. State of California, ( 197 2) 7 Cal. 
.... 

t 318, which held that a public entity may be liable for failure 
... -t~: , 

.. ::t:f·provide warning signs if such were necessary to warn of a 

gerous condition not reasonably apparent nor anticipated by a 

using the highway with due care. Liability was found even 

design immunity may have been applicable, since the failure 
:E.~ .. 

}\qarn was an independent basis for recovery. 
~-. 

It is the recommendation of the staff of the Joint Committee 

t Government Code Section 830.6 be reenacted, affirming the 

to provide immunity for design. A statement 

should provide that its purpose is to reenact 

·on 830.6, obviating the holding in Cameron. 

A governmental entity does not always have the foresight 

when a plan b ecomes outdated. Even upon later knowledge 
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of the dangerous condition, the government entity may not have the 

resources to redesign and reconstruct the condition. Furthermore, 

there may be cases, such as the Golden Gate Bridge, where the 

entity knows of a dangerous condition and an entity knows and may 

have the money to change the design, but it is not feasible to 

correct. 

C. Dangerous Conditions of Public Property. An entity may 

be liable for dangerous conditions of public property or adjacent 

property which create a substantial risk of injury, when the 

property is used with due care and in a foreseeable manner, if the 

condition proximately caused the injury and created a reasonably 

foreseeable risk of harm (Government Code Sections 830 and 835). 

It is generally felt that liability for dangerous conditions 

is an important deterrent function to make public property safe. 

However, much of the concern with the liability in this area stems 

from the problem of constructive notice, i.e., notice which imputes 

to the entity based upon a showing of circumstantial facts. 

ment Code Section 835.2(b) provides a public entity has construe-

' 
tive notjce of a dangerous condition if plaintiff establishes the 

condition was obvious and existed for a period of time. 

Staff recommends that constructive notice be eliminated as , 

a basis for liability under the dangerous condition of . public 
---

liability. -

In addition to the practical problem and cost of inspection,-{ 

there are many circumstances where a government entity has _no way 

to know of the condition. A court or jury may find liability out 
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In addition to the practical problem and the cost of inspec

there are many circumstances where a government entity has no 

to know of the condition. A court or jury may find liability 

sympathy for the plaintiff's damages. When there is such 

• inspection, an anomalous result may occur. For entities having 

inspection procedure, the jury may find that they should have 

of section 835.2(b). Where there is no 

ection program, however, the jury may find that they reason

not have known and thus there would be no liability. 

~t . 
-us, Government Code Section 835.2 should provide a further immunity 

. . 

where an entity adopts a system for inspecting public property 

no liability should stem therefrom. 

D. Emergency Vehicle Liability. Vehicle Code Section 17001 

·ovides that a public entity is liable for death or injury to 

or property proximately caused by a negligent or wrongful 

omfssion in the operation of any motor vehicle by an employee 

public entity acting within the scope of his employment. 

As a result, when vehicles in emergency situations cause 

or injury to personal property, there is liability except 

limited set of circumstances where they are responding to 

Section 17004 provides an immunity for all vehicles respond

an emergency call, but case law has eviscerated much of this 

S~.nce the emergency services provided by public entities are _ 

ed by them exclusively and not as a proprietary functio·n, 

recommends the immunity be reaffirmed and reenacted. 
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E. Nuisance Liability. Civil Code Section 3479 defines a 

nuisance as anything which is injurious to health or is indecent 

or offensive or an obstruction to the free use of property so as 

to interfere with the comfortable enjoyment of life or property or 

unlawfully obstructing the free passage or use in the customary 

manner of any navigable lake or river, bay, stream, canal or basin 

or any public park, square, street or highway. 

In Phillips v. Pasadena, (1945) 27 Cal.2d 104, and in Granone 

v. Los Angeles County, (1965) 231 Cal. App. 2d 629, it was held 

that a municipality may be held liable for creating and maintaining 

a nuisance notwithstanding the fact that governmental activity is 

involved. Thus, both before and after the enactment of the Govern

ment 'Ibrt Claims Act, public entities have been liable for creating 

a nuisance. This was not a problem until Nestle v. City of Santa 

Monica, (1973) 6 Cal.3d 920, which involved injuries alleged to have 

been suffered by the plaintiffs by virtue of defendant's operation 

of an airport near plaintiffs' property. The problem was not so 

much that there was liability for nuisance, but it seemed the 

opinion held that even though there was immunity for a design or 

plan, there could still be liability on the basis of another statu

tory section. It would appear that where there are overlapping 

liabilities and immunities, liability prevails. 
--
Therefore, it is staff's recommendation that nuisance 

be retained, but that where there are overlapp mg theories of lia- ·· 

bility and immunity, a dominant purpose -test be applied. In other 

words, after analyzing the facts and the theories of immunity and -

liability, the theory that predominates should prevail. 
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F. Inspection. Government Code Section 818.6 provides 

public entity is not liable for injury caused by its 

·1ure to make an inspection or by reason of making an inadequate 

negligent inspection of any property other than its property 

the purpose of determining whether the property complies with 

violates any enactment or contains or constitutes a hazard 

or safety. 

As indicated, while there is no liability for inspection, 

be a basis for imputing constructive notice. Staff recom

Section 818.6 be amended to provide that making or 

make an inspection should not be a basis for construe

and that constructive notice no longer be a basis for 

G. Misrepresentation. Government Code Section 818.8 pro-

f vides that a public entity is not liable for an injury caused by 
~~". 
?{t 

~misrepresentation by an employee of the public entity whether or 

such misrepresentation be negligent or intentional. 

In Johnson v. State, (1968) 69 Cal.2d 782, the Supreme 

-Court held that the Legislature intended to exempt the entity from 
~j 

~jiability arising out of misrepresentation by a public employee. 
:;: 
In Connelly v. State, (1970) 3 Cal. App. 3d 744, the Court of Appeal 

.;,r 
, "'took the Johnson decision one step further in finding that a public 
~ L 

E~ntity might be liable for a negligent forecase of river height. 
~ . 

. ·The Court held that the claim for commercial loss suffered by the 

owner of three marinas located near the confluence of two rivers 
;•·· 

/ and based on the State's negligence in disseminating inaccurate 

I;· 
t .; 
{, 
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river height forecasts did not come within the immunity provided 

by Section 818.8. 

According to the legislative committee comment, the mis

representation immunity was that public entities should be 

with an absolute immunity from li~bility for negligent or inten

tional misrepresentation with no limitation that it be required 

to be in financial matters versus other areas. 

It is the recommendation of the staff of the Joint Committee . 

on Tort Liability that Section 818.8 be reenacted with the stated 

intent that the holdings in the Johnson and Connelly decisions are 

to be nullified. 

IV 

CLAIMS STATUTES 

Under existing law, a plaintiff must file a claim with the 

public entity within 100 days from the
1
date of injury. Failure 

to do so may bar the claim unless plaintiff can show due dili

gence and no prejudice to the public entity. The denial 

must come within 45 days from the filing of the claim and if no 

formal denial, it is deemed denied. Denial is a condition prece

dent to filing suit (see, Government Code Sections 905, 910, 

915 and 945.6). 

It is staff's recommendation that the Claims Statute be 
. -

retained, but that it be modified as described above. Furthermore 

staff recommends that the benefit of the Claims Statute and risk 
..• . 

management be implemented as discussed above. 
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V 

EARTHQUAKE HAZARDS AND LIABILITIES 

Although the staff would prefer to avoid immunities directed 
;;' 

ery specific areas and instead . deal with principles applicable 

of situations, recent concern with earthquakes, their 

and government's role require some consideration. 

A recent meeting of public entity representatives revealed 

uncertainty and concern over potential liability in moderate 

Entities desire to undertake preventive 

but are fearful that such undertaking may increase 

liability. Therefore, they hesitate to act. Representa-

ves generally agreed that liability for a catastrophic occurrence 
"":!\,,,.-

not the issue. The moderate earthquake which may cause iso-

the matter of concern. Substandard 

may collapse in a moderate quake which poses little or 

to buildings constructed in recent years. A legitimate 

to attempt to upgrade such deficient structures. The 

recommendations seek to achieve: 1) reduction in the 

about potential liability as the result of certain 

elimination of the safety disincentives in the current 

3) reduction of earthquake ; hazards without increasing 

government liability. 

A. Dangerous Conditions of Public Property. In order to . 

earthquake hazards, staff recommends the 

egislative establishment of a program wherein: 

1. The State, through the state geologist, within a 

period determine areas of significant seismic risk in 
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the state; 

2. Upon determination of the seismic risk areas, the 

state geologist shall notify all entities wholly or partially 

located within seismic risk areas that they are so located; 

3. Local government wholly or partially within seismic 

risk areas would be immune from liability at the time of notice 

and would retain immunity upon satisfaction of the following 

conditions: 

a. Within a period of time commensurate with the 

size of the entity, inspect all publicly owned properties to ascer

tain if such property constitutes a potential hazard to life or · 

other property in the event of a moderate earthquake; 

b. Within one year of completion of the inspection 

described above, adopt a plan and establish a time period for 

mitigation of the hazards discovered; 

c. Reasonably comply with the inspection, plan 

formulation and plan execution. 

If liability should be found against a public entity 

for damages arising from adjacent private property, such liability 

would be limited to the percent of fault of the public entity. 

B. Dangerous Conditions of Private Property. In order 

to encourage voluntary rehabilitation of those buildings 

prior to practicai earthquake standards, local entities should be 

authorized to adopt structural earthquake life-safety standards 

less rigorous than applicable building code. The object of the 

legislation is to promote life safety rather than minimize property 
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The local entity would be immune from liability for any 

allegedly caused by the adoption and/ or enforce

t of such legislation. This legislation is to assure that 

not create liability. 

Actual or constructive notice of a dangerous condition of 

cannot be a basis of liability for any damage 

an earthquake unless: 

1. The entity failed to comply with a mandatory duty, 

all other elements of a cause of action are satisfied; or 

2. The loss occurred on public property because of 

condition of adjacent private property; and 

3. The public entity had actual notice of the defect 

sufficient time and resources to abate the hazard. Notice 

create liability. All other elements of a cause 

must be satisfied. 

If liability should be found against an entity, such lia

would be limited to the percent of the public entity's fault 

responsibility. 

C. Immunity for Earthquake Prediction or Warning. Legis

should be adopted immunizing any public entity, having a 

significant population and acceptable seismic activity prediction 
·~ 

"'~, 
~ 

liability which might arise as a result of any 

thquake warning or prediction; acts or omissions in inspection 

gathering; evaluation or any other activity done for the 

of predicting or warning. 

The entity would be immunized from liability for prediction 

warning in the same manner as provided in Government Code 

. I 

-. l 
-,·; 

: i 
il 

• I 

I 
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Sections 8550, et. seq., and Civil Code Section 1714.5. 

D. Other. Staff recommends that the Attorney General be 

requested to render opinions on 1) whether a local government's 

enactments can impose a mandatory duty upon such entity or other 

entity's within its jurisdictionr and 2) whether information 

received concerning hazards constitutes changed conditions within 

the holding of Baldwin v. State of California, (1972) 6 C.3d 424. 
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GOVERNMENT LIABILITY ADVISORY COMMITTEE 

The Advisory Committee on Government Liability held its 

last meeting in Los Angeles on December 6, 1978. 

I 

ATTENDANCE 

In attendance at the meeting were: 

Robert G. Walters 
County of San Diego 

Roy Pederson 

Robert K. Booth, Jr. 
League of California Cities 

Robert S. Thompson, Assoc. 
City of Montebello Court of Appeal ,~ 

:~~ 

Gordon Baca William C. George, Counsel ~ 

;;;;;e;;~;;::~;;:hTort Liabili1 State Dept. of Transportation 

Jerry Roberts 
County of Fresno 

Ben C. Francis 
Public Agency Risk Managers Assn. 

Lloyd C. Fowler 
Santa Clara Valley Water District 

William L. Berry, Jr. · 
County Supervisors Assn. of Calif. 

Robert C. Lynch 
L.A. County Counsel Office 

II 

;~~~::~ :;r!!~g:r Norton iii ,, 
Richard Pucci 
City of Temple City 

Gordon R. Lindeen 
Rancho Simi Recreation and 

Park District 

OPENING COMMENTS 

Justice Robert S. Thompson, Committee Chairman, opened the 

meeting with a general statement of the purpose of the meeting to 

include all relevant topics and exclude the irrelevant ones. For 

this purpose, an outline for discussion was presented. The agenda 

of the meeting followed this outline. Justice Thompson then asked 
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any topics were omitted from the heading of Broad Categories 

' the Outline. Bob Walters from the County of San Diego 

sponded that Proposition 13 should be included, to which response 

ere was no disagreement. 

III 

CATEGORIES OF ISSUES 

A. Philosophical Bases of Government Liability and 

rrnunity. Justice Thompson opened this issue for discussion with 

te following remarks: The philosophical bases of government 

_ability and immunity are a necessary topic of consideration in 

~der to understand the legislative scheme underlying existing 

iW. This scheme balances two conflicting policies: 1) the 

rotection of the governmental funding and decision-making process, 

1d 2) the compensation and deterrence of injury-causing conduct. 

L1stice Thompson pointed out that historically the policy of 

rotecting government was first in time. 

The discussion of the issue ensued with comments as follows: 

YNCH: Prior to the enactment in 1963 of the Government Tort 

laims Act, the Legislature debated whether the scheme should be 

,pen or close-ended. An open-end scheme is one in which the 
.If_t 
rovernment is to be held liable like a private citizen with immuni-

:ies provided in only special areas. A close-end scheme makes 
~\ 
rovernment entities immune from suit in absence of statutory 
J~:?· ~~ 
iiithority creating liability. Mr. Lynch believes the 1963 scheme 
~,T 1 

{d~pted the open-end approach and thus government is liable like 
r,: ·-in individual. He commented that the fact government is different 

:han a private . citizen should be pointed out. 
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BACA: Mr. Baca disagrees with the purpose of liability as a 

deterrent. He uses the Ford Pinto case as an example. He feels, 

further, that the compensatory aspect of liability is speculative ':; 

and mentioned the alternative of a government fund from which 

injured victims could recover. 

THOMPSON: Responding to Mr. Baca's comments, Justice Thompson 

pointed out the problems which arise when a non-government tort- , 

feasor is involved. 

MYLL: Concerning the discussion of the philosophical bases of 

tort law, Mrs. Myll felt the following quote from John Sturat 

was appropriate: 

"Not the violent conflicts between parts of the 
truth, but the quiet suppression of half of it 
is the formidable end; there is always hope when 
people are forced to listen to both sides: it is 
when they tend only to one that error hardens 
into prejudice and truth itself ceases to have 
the effect of truth by being exaggerated into 
falsehood." 

A discussion of the government orientation of the Advisory 

Committee ensued. Some members felt this was planned. However, 

it was pointed out that any weighting of the Committee in favor 

of government was unintentional. 

BERRY: Mr. Berry was confused as to the purpose of the Advisory 

Committee. 

GEORGE: Committee Counsel, Bill George, explained that the purpose; 

of the Advisory Committee w&s to obtain practical alternatives 

to resolve problem areas in government liability. He explained 

that since each member has his own representation 

interest that no consensus should be reached. On the government 
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·ae, the impact of Proposition 13 on the ability of government 

respond to damages should be considered. On the victim's side, 

need for compensation for his injuries should be considered. 

n review of the considerations made by the Advisory Committee, 

Joint Committee on Tort Liability will be more in a position 

recommend how a balance between competing considerations can 

struck. 

B. Risk Management. 

1. Defined: The following definition of risk manage

was agreed upon by the members: 

"The logical and deliberate analysis of exposure to 
risk in order to identify those risks of operations, 
and to apply the following disciplines to eliminate, 
reduce and manage those risks: 1) risk avoidance; 
2) risk transfer; 3) loss prevention; 4) loss manage
ment, and 5) risk funding. 

The discussion of risk management included the follow

~::E::~n::=his job, the definition of risk management encompasses 

not only loss prevention, but also includes claims management. 
·jt; · 
~Roberts agrees that the above definition is a good classical and 

ractical one. He also commented that such practice is also called 

safety prevention" and that this latter term is not as comprehen-
-. 

. :;; si ve as risk management programs. 
ii: 
! FRANCIS: Is funding part of risk management? 

ftc:i-BERTS & FRANCIS: Both gentlemen would include in risk manage

tent financing of the loss. 

J PEDERSON: Mr. Pederson is against state control of risk management 
J}-
f prograrns. He believes an immunity for negligent operation _of a 
i· 
{ risk management program would be desirable. 
-!.r 
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THOMPSON: Asked if rather than a state-mandated program for risk 

management if a procedural benefit to agencies having such pro

grams would be satisfactory. 

LINDEEN: At a meeting with an insurer, Mr. Lindeen discovered 

that the insurer. was against the use of a risk manager, at least 

in name, since having inspections is another basis for liability 

which can cause an increase in premium rates. 

PEDERSON: Mr. Pederson's insurer encourages risk management. 

BOOTH: A risk manager is a prerequisite to obtaining insurance 

with his insurer. 

THOMPSON: The problem under existing law is that those not having f. 

inspectors will not be charged with constructive notice, whereas 

those that do can be held for negligence in not preventing the 

injury (See, Morris v. County of Marin; Elson v. P.U.C.). 

BERRY: If the inducement to implementation of a risk management 

program is in the form of a procedural benefit, does this mean 

the state will set the standards for risk management? 

THOMPSON: Yes, but these can be borrowed from standards already 

in use, perhaps from P.A.R.M.A. (Public Agency Risk Managers 

Association) • 

WALTERS: The cities would prefer this approach. 

THOMPSON: Is there an issue of illegal delegation there? 
·-·-

BERGER: Mr. Berger commented that if the purpose o~ risk manage-

ment is loss prevention, then risk management should be its own 

benefit. He would disagree with giving additional benefits. 
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Justice Thompson suggested the following benefits: use 

California Claims Statute for late claims for those entities 

risk management and the New York Claims Statute for those 

t having risk management. He feels such legislation would with

tand equal protection challenge on a rational basis test since 

statute is directly related to risk management. 

With regard to a state program, Bob Walters felt it was 

but probably would be more bureaucratic. 

2. Impact of Proposition 13 on Risk Management. There 

been a reluctance to spend money to hire new. people now in 

save money down the line. 

Mr. Pederson said that if entities are given state aid 

management, that may be an inducement. 

Every dollar you invest would save $8.00. But still he 

sell the program to San Diego county. 

He said that smaller, rural coun~ies might not be able 

·o afford this; they might have to share. In setting standards, 

- e financial ability of the entity may have to be considered. 

\i, 

He has had a professional risk manager for 30 cities and 

has worked out fairly simply. 

Under . the JUA pooling, problems are now solved. 

3. Statutory Reporting Requirements. 

He feels they are onerous and costly. They should have 

YSB 90 reimbursement. 

There is a tendency to require more in reporting than 

One of the problems of loss prevention management 

for a category of losses to become known in general. 
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PEDERSON: Mr. Pederson anticipates compilation by P.A.R.M.A. 

WALTERS: In the areas of workers' compensation, automobile liabil~ 

ity, general liability, personal injury and security, there are 

requirements of reporting for the City of San Diego. 

THOMPSON: Can this be standardized? Could this be part of the 

reporting requirements? 

WALTERS: Yes, yes. 

BOOTH: Another model could be that used by R. L. Couts. 

·:=z 

_J 
,j 
_'.~ 
:fjj} 

I 
~I 

THOMPSON: To serve the purposes of risk management, while preserv- ~~ 
I 

ing confidentiality, all we need to know is the class frequency, •~ :; 
i.e., identification of the cause of injury and the number of 

accidents in that group. 

LINDEEN: Clerical expense could be reduced by use of a simplified 

form, especially in view of Proposition 13. 

(Recommendation: Give to P.A.R.M.A. to come up with a plan 

and estimate of cost.) 

WALTERS: On state reporting, Mr. Walters believes that is the 

step to state control. 

THOMPSON: Could P.A.R.M.A. standards for risk management require 

extra communication regarding loss frequency between entities' 

risk managers? 

WALTERS: This is being done by telephone now. 

MYLL: That's haphazard~ 

PEDERSON: Should publicity be a part of risk management programs 

when the entity is so small that statistics won't preserve confi

dentiality? 
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Gave an example of when publicity could prevent further 

and loss: bicycles with thin tires in drainage grates. 

~ ~1-Trans is disseminating this information, but is unsure if 

.,~ounty /city entities got the word. There is a need for dissemi

loss frequency at modest cost. 

The League of Cities articles are helpful. Another 

of risk management statistics is proof to insurers 

is less than they say, so premiums should be less. 

Summarising reporting requirements problems: 1) avoid

,~;ce of superfluous reporting and onerous expense; 2) should not 

1 ~terfere with confidentiality of entity; 3) should serve purpose 

~~f disseminating information. 
:-- l ~· 

He commented that there were two kinds of reporting: 

·aj: accident frequency and class: proper subject of reporting 

ough P.A.R.M.A., and 2) claims losses: the value of this kind 

reporting is for insurance. This is a regulatory kind of 

It should come under the wing of the insurance 

In government liability, one specific area which is 

as to the control on premiums is the loss experience of 

He uses this as a basis for showing the manage

~utual companies. And he wondered whether 

ting by self-insurers is cost-effective and, if so, should 

benefit therefrom. 

A suggested further work-up is to prepare standards for 

management, reporting and cost-effect~weness. 

., 
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C. Substantive ' Rules of Liability and Immunity. Justice 

Thompson introduced this area by outlining the major areas of 

liability under the 1963 Tort Claims Act. He stated that the 

large general group which gave rise to government liability was 

for employees' torts. 

1. Discretionary Immunity: Justice Thompson stated 

that government is not liable for discretionary acts of its 

employees. Discretionary means policy matters. Case law reaching 

the appellate courts in this area concern mainly the definition 

of a policy versus a ministerial matter. For example, a police

man's decision to stop is a policy decision, but if he does stop, 

the conduct in stopping is ministerial. One issue under this 

heading is whether or not a legislative definition of 

versus "ministerial" is necessary or desirable. 

Comments: 

WALTERS: He is satisfied with the status quo with the exception of 

a few aberrant decisions. 

PUCCI: He is in accord with Walters. He feels it would be diffi-
,, 

cult to draft legislation defining discretionary versus ministerial. ~ 

BOOTH: He doesn't feel discretionary immunity is a useful immunity 

any more. The courts have vitiated this immunity. 

LYNCH: There is a problem under existing law with law enforcement 

officers. There should be more immunity in emergency situations. 

This is a high-risk area for which government is mandated to pro

vide service and there should be immunity. 
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&6bTH: In the outline for discussion under "Discretionary 

fit. unity" Mr. Booth is against numbers 2 and 4; he feels that the 

Jprietary versus qovernmental distinction is worse than what we 

l;e now, but would be for an immunity for carrying out inherently 

~! 
angerous services in hot pursuit. 
-. . 

WALTERS: From a risk-management standpoint, San Diego is trying 

!get away from hot pursuit situations. Both Mr. Lynch and 

Jtt: Booth disagree . . ,. 
He feels there is a discrepancy with the existing law BOOTH: 

~en the immunity afforded fire departments and lack of immunity 

1~~ acts of police officers. 

,~ORGE: Mr. George pointed out that the availability charges may 

~ liability for failure to provide water to fight fires. 

tbTH: Is immunity needed to cover that? 

2. Design Immunity: Justice Thompson began the dis-

of this area by stating that the Code provides government 

unity for damage for injury due to defective design if 1) approved 

specified level of government, and 2) if there was a rational 

is for the executive decision. He states that, basically, this 

•· the administrative law test. If it is met, the judiciary won't 

the decision. The initial litigation in this area dealt 

the presence or absence of rational basis. Litigation since 

has dealt with the continuity of immunity once it attached; 

is, changed conditions. Where there are changed conditions, 

immunity is vitiated. The failure to warn of defect is also 

asis to abrogate the immunity. The first issue discussed under 

subheading is what are the options and problems. 
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LYNCH: Mr. Lynch feels the use of constructive notice is unfair. 

There should be actual notice before immunity is abrogated. Also, 

there are some conditions which, if they become unsafe, still 

cannot be corrected. He gave the example of the Golden Gate 

Bridge and wondered that if it were determined that the bridge 

subsequently became unsafe, what could be done about that, and 

should liability therefore attach because of changed conditions. 

WALTERS: He feels the case of Baldwin does a public service by 

requiring the entity to be responsive to public dangers. 

BERRY: He feels if carried to a logical conclusion and in view 

of Prop. 13, the Baldwin decision imposes too great of a burden 

upon a public agency to inspect and reconstruct. There must be a 

reasonable limitation. 

PUCCI: The administrative law test is too great a burden for the 

plaintiff to meet. It would be more honest to say let's just give 

the government an absolute immunity. 

The consensus seems to be that Baldwin, Li and AMA are a 

problem for public entities taken as a whole. 

LYNCH: He feels constructive notice is a problem. For example, a 

branch fell off a tree and made a paraplegic of a little girl. 

There was a rotting on the tree, but only on the inside. The 

burden to inspect the inside to every tree is just too onerous to 

place on a public erttity. 

LINDEEN: Prop. 13 makes this a dramatic issue, especially for 

entities which didn't get any bail out money. 
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He wonders if it is an appropriate inquiry if, because 

f Prop. 13, certain government services will be cut off. 

Mr. Booth suggests a limitation on changed conditions by 

" e assertion of an absolute bar if plaintiff is at fault in 

:susing the public property. Also, he believes they should 

pand private design--for example, approval through building 

c~des for design of private builder (this is really discretionary 

also involves an inverse condemnation situation). 

3. Nuisance Liability: Justice ThompsorL asked, is 

problem? Nuisance liability is defined as a catch-all tort. 

definition existing. Justice Thompson 

generally nuisance liability is misuse of public 

the harm of a third person. The leading case in the 

case of Nestle. This is an airport noise case in 

It is a good inverse condemnation case. He asked 

nuisance covers personal injury, whereas inverse 

property? It is the understanding of Justice 

there is a new appellate court case on whether 

of the risk can be applied by moving to a nuisance. 

He feels the problem of stray golf balls to an abutting 

built subsequent to the golf course should be covered 

y assumption of the risk. 

To the extent that liability for nuisance is allowed, the 

result is to limit or close down the service creating the 

In view of Prop. 13, Lynch feels this is more and more 
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The consensus of the group was that nuisance liability is 

not too great a problem. 

LINDEEN: As to governmental versus proprietary, Prop. 13 may cause 

many entities to become more and more proprietary in order to 

finance services. He thinks that makes this alternative less 

attractive. 

4. Emergency Immunity: Emergency immunity is particu

larly important with vehicular activity. However, it would also 

include misuse of firearms. The test could be, "was the emergency 

such as to justify the action?" 

BOOTH: With the Pasadena case, the felony-pursuit case, emergency 

liability may be a problem. 

LYNCH: He felt the Pasadena case was a misdemeanor and not a 

ll '! case. He points out this is a problem with police cases. If an 

::: r officer is grossly negligent, liability may be conceded. But, 

I ' 

government should not be liable for harm caused by the criminal. 

THOMPSON: This is a problem under existing law. Justice Thompson 

points out if you are a traditionalist when it comes to the theory 

of proximate cuase, criminal conduct is a supervening cause only 

if it is unforeseeable. 

BOOTH: Perhaps an injured third party should be considered as the 

victim of a crime. There are presently statutes which provide 

recovery for victims of crimes. Both Mr. Booth and Berger are 

concerned that the "Harley Cowboysn (over zealous police officers) 

should be kept under control. 
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He is against the concept of gross negligence being thrown 

into the law. He feels this concept is no longer extant. 

5. Dangerous Conditions of Public Property: Justice 

explained that dangerous conditions of public property 

the basis for liability when it is being used properly and 

e danger is not apparent to the user and the entity has actual 

constructive notice. 

He gave the example of San Diego where there are 57 miles 

Some of these cliffs are on county property and they 

-~~e inherently dangerous and it is a recognized fact. Since it 

J 

natural condition, San Diego will not touch the cliffs to make 

safer because if they do, they will abrogate the immunity. 

He notes the problem of growth of vegetation. He feels 

an unfair burden to be cast on the public entity. The 

of liability is for lack of lighting--public parking 

example. It is also an example of criminal acts. 

The Santa Barbara case held no liability, but there is an L.A • 

. iirport case going contra. 
t 

Justice Thompson summarized the discussion of the problem 
~

s one involving government responsibility and the limitation on -

by Prop. 13. 

He said to look to the notice provision in the dangerous 

ndition of public property. By requiring actual notice, it 

many problems. It would eliminate constructive 

a trade-off, there could be the requirement of periodic 

The issue would then boil down to one of adequacy 
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A discussion regarding a no-fault system ensued. 

BOOTH: The Morris case is in its infancy now. The mandatory 

cases may generate many cases and perhaps an immunity in this 

area would be appropriate. 

6. Overlapping Causes of Action: 

THOMPSON: One of the problems of the Morris case was the impli

cation that specific immunity always yields where there 

basis for liability. He believes another test could be the 

dominant purpose which would put the case law back to where it 

was. 

7. Miscellaneous: 

LYNCH: Concerning forecasting, he feels one of the miscellaneous 

problems is the Sacramento River case which is illustrative of 

the misrepresentation-forecasting problem. There is an inununity 

for misrepresentation, but none for negligent forecasting. 

BOOTH: He recommends perhaps a waiver of liability for services 

provided. 

LYNCH: He cites the Law Revision Commission report for the 

of a misrepresentation immunity. The purpose was that they did 

not want to create ostensible authority on an employee's part to 

bind the government. 

D. Procedure. 

1. Claims Statute: 

ijOOTft_: ___ An alternative not mentioned in the outline is to 

the claims statute. The late claim defense has virtually 

out by the recent Kern County case. If you admit that the purpose 

of the claim statute is to settle without the need for litigation, 
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~would serve a meritorious purpose. However, most entities deny 

~ 

He recommends that as part of the claims 

contact with the claimant be required. 

He does not feel that 45 days is sufficient time to 

discovery in a serious case. Thus, many claims are denied 

basis. The purpose of the claims statute is the effort 

the whole procedure timely. He thinks the statute of 

should go to one year from the date of loss, rather 

nine months. 

The difference in the 100-day statute is the ability to 

discovery in a timely manner. This is seen in federal cases. 

He suggested the penalty for perfunctorily rejecting claims 

be a bad faith administration case analogous to the bad 

insurance case. 

He does not feel 45 days is enough time to relay to the 

get back and settle the claim. 

If the entity does not act within 45 days, suit can be 

A rejection of the claim is superfluous and an additional 

lengthening the statute. Why not have the 

-fatute of limitations for one year from date of loss? Usually 

,flie -100-day period can be waived. His recommendation is thus to 

l =ilninate rejection as part of the claims statute, the penalty 
'I, --
•erely being that suit is then permissible. The test for barring •-suit due to a failure to file a timely claim is one of prejudice, 
~ 
the burden being on the entity to show that it wasn't prejudiced. 

I· 
~ 
f 
~ 
~ 

. . ! 

j 
' 
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BOOTH: One argument against claims statutes is that shorter cla· 

statutes causes a plaintiff's attorney to avoid malpractice by 

suing the entity prior to the opportunity of discovery disclosing 

entity's liability. Thus there is potential for needlessly 

claiming against the entity. 

BACA: He would rather have a claims statute come in with a few 

cases that are specious because of the opportunity to 

He believes an entity would most often lose on a test of 

with the impact that the entity would have to defend the suit. 

dislocation of the entity would be the fact of no notice until 

eight to ten months later, with the ensuing loss of evidence and 

danger that the injury-causing conduct will continue to exist. 

ROBERTS: He believes that plaintiff's bar would use prejudice to 

their advantage, not to file until the last moment to prevent an 

entity as a tactical matter from collecting data. 

WALTERS: Five percent of all claims go to litigation. One-fifth 

of the cases are settled. Other claims are not pursued. 

ROBERTS: Claims denials are rather routine because of strategy. 

Even if the entity believes the case is worth the amount claimed, 

for tactical considerations, the claim is rejected. -·· 

BACA: The duty of cooperation under an entity's insurance policy 

may be another reason why entities deny claims perfunctorily. He 

. would rather see an open-ended period for rejection of the cl-aim. 

Forty-five days is inadequate to gather information and to evaluate 

it. They should allow a lawsuit after forty-five days, regardless 

of· rejection. An alternative would be to extend the period for 

rejection to 100 days. 
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2. Statute of Limitations: The consensus on the 

of limitations was one year from the date of loss. The 

from the date of denial usually isn't a problem, 

to Mr. Baca. 

3. Bifurcation: The consensus was that bifurcation 

needed, nor desired. 

llOBERTS: He believes sympathy makes bad case law and doesn't 

!~erstand the reason for not bifurcating. 
1'£:-
BO()TH: He believes bifurcation is too expensive, too time-consuming ...---ta is a good defense tactic because he has nothing to lose. It 

it" 
bosts plaintiff lots of money. 

k 
~YNCH: He doesn't believe there is any problem getting bifurcation 

~ 
if it is desired under existing law. 
~fis 
ROBERTS, BOOTH, THOMPSON: They are contra to the last comment by 
t · ~. 

tt. Lynch. They believe that only in cases where there are special 

iefenses is bifurcation permitted. 

3ACA: He does not believe bifurcation solves the problem. This 
'Ji:r-
Ls because plaintiff will sit through the trial in his wheelchair. I 4. Cost-shifting: Justice Thompson defined cost-shifting 

ts a British concept of assessing the costs of trial. The loser 
~~A-
>ays witness fees, expert fees and counsel fees according to the 
t ·.~ 

li.scretion of the court. The options under this device would be 

~Lto retain the current rule, each party bearing their own expense; 
FI 
!) adopt the British rule; 3) use the model of AB lXX enacted in 

:ivil Code 1362; 4) expense-shifting--parties brought into the 

iuit if additional party prevails--this is the Calabresi concept 

>f transactional costs theory due to AMA. One of the concerns is 
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that government is the deep pocket. The way to avoid additional 

parties being brought into the suit would be that plaintiff gets 

one free defendant. Every defendant thereafter . is entitled to 

cost-shifting unless liability is found. A defendant under~ 

assumes the same risk. The policy is to decrease multiple party 

litigation especially now if the Supreme Court reverses the 

appellate decision in Jess v. Hermann. A question was posited 

to the Calabresi method whether the costs are imposed against 

the party or the attorney. Justice Thompson responded that it 

would be against the party. :t-

l 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
) 6

66
-1

91
7

56

78-287 

OUTLINE FOR DISCUSSION AT 

December 6, 1978 MEETING 

OF GOVERNMENT LIABILITY ADVISORY COMMITTEE 

Purpose of Meeting -- As at the first meeting, no effort 

will be made to reach consensus or to record votes on 

positions on the items discussed. The purpose is to 

illuminate the options available to the Legislature in 

dealing with perceived problems in the various areas of 

government tort liability. Those will be reported with 

the request that the Joint Committee inform the Advisory 

Committee of those options which should be eliminated and 

those which should be explored further. 

Broad Categories of Issues: 

A. Definition of the philosophical basis for 

Governmental liability or immunity. 

B. Risk Management. 

C. Substantive rules of liability and inmrunity. 

D. Procedural rules. 

E.--. Damages~ 

F. Multiple parties. 

G. Funding. 
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III. Philosophical Basis: 

A. Protection of governmental funding and budgeting 

, and governmental decision making. 
! 1 J 

I 

J : B. Deterrence of injury causing conduct and compensation 

to the injured. 

IV. Risk Management: 

A. Definition. 

B. Determination and administration of standards 

for risk management plans. 

C. Risk management at the state level: 

1. Adequacy of current risk management programs. 

2. Need, if any, to examine those programs for 

adequacy and possibility of improvement. 

D. Risk management at local level: 

1. Adequacy of current risk management programs. 

2. Encouragement to local entitii!S t·o adopt 

effective risk management practices: 

a. By means of amendment of t'.n~ p ... ese.1ta-

tion of claims statute tc. .1•i ,,~ [ ·: t:i:!.r 

protection to entities w~th adequate 

risk management plans than to those 

without? 
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b. By specific substantive law protection 

(for example, some limitation on some 

types of liability to entities with 

effective risk management)? 

c. By statutory reporting requirements: 

3. 

i. A~e current requirements for reporting 

of claim potentials against govern

mental entities adequate? 

ii. Requiring only insurance companies 

to report? 

iii. Requiring reports by insurance 

companies to be sent or disseminated 

to public entities? 

iv. Making reports available to the public? 

v. Requiring self-insurers to report also? 

Substantive Rules of Liability and Immunity: 

A. Discretionary Immunity: 

1. Is statutory clarification necessary or 

desirable? 

2. Should the administrative review test (abuse of 

discretion for lack of a rational basis for the 

action) be adopted? 
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3. Should a codification of areas where discre

tionary immunity applies be substituted for 

the current case law categories of "policy" 

decisions (immune) and "ministerial" decisions 

( not immune)? 

4. Should the former "governmental" vs. "proprietary" 

dichotomy be revived with a specific statutory 

definition of "governmental functions" to which 

discretionary immunity is applicable? 

B. Design Immunity: 

1. Should the present form of design immunity be 

retained without change? 

2. Should liability for changed conditions be 

subjected to the same test as original design 

immunity -- i.e., no liability unless it is 

first determined as a matter of law that there 

is not a rational basis for ·failing to accom

modate the original design to changed conditions? 

3. Should there be a return to the "governmental

proprietary" dichotomy with . respect to design 

~u~ity? . 
4. Should the scope of design immunity be expanded? 
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C. Nuisance Liability: 

1. Should governmental liability for "nuisance" 

be retained per Nestle v. City of Santa Monica? 

2. Should it be eliminated? 

3. Should the "governmental-proprietary" dichotomy 

be applied? 

D. Emergency/Emergency Vehicle Liability: 

1. Retain rules of current case law? 

2. Absolute inmrunity? 

3. Liability only for gross negligence? 

Ee Liability for Dangerous Condition of Public Property: 

1. Is the current distinction between liability 

for natural and artificial conditions adequate? 

2. Should "minor" modifications in property be 

treated as not changing the "natural" condition? 

If so, what is the definition of "minor"? 

F. Overlapping Causes of Action -- where immunity applies 

to one or more theories of liability but not to all: 

1. Retention of current case law - no immunity 

_if governmental conduct falls within a non-

. immune theory? 

2. Absolute innnuni_;y if conduct falls within an 

immune category? 

. . 

; 
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78-292 6. 

3.. lnnnunity determined by "dominant purpose" of 

the governmental activity? 

4. Application of the "governmental-proprietary" 

dichotomy. 

V. Procedure. 

A. Claims Statutes: 

1. Retain current law? 

2. • Shorten the 100-day period? 

3. Lengthen the period? How long? 

4. Change test of bar for failure to file a 

timely claim so that burden is on the entity 

to establish that it was prejudiced by the 

failure to file? Presumpt~on of prejudice 

if failure to file a timely claim affects 

operation of a risk management program meeting 

established standards? 

B. Statute of Limitations: 

1. Retain current statute of limitations? 

2. Shorten it? Extend it? 

C. Bifurcation of Liability and Damage Phases of Trial: 

1. Retain present rule bifurcation the exception? 

2. Modify so that bifurcation is the rule and trial 

of damages and liability at the same time the 

exceotion? 
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7. 78-293 

D. Cost Shifting: 

1. Retain present rule that winner bears his 

own expenses of litigation except for "costs"? 

2. Adopt British system of shifting the winner's 

expenses of litigation to the losing party? 

~ the historical difference between suits 

against governmental entities and ordinary 

lawsuits. At one time, a bond was required 

as a prelude to suits against the government. 

3. Expense shifting if on pretrial motion the court 

determines that a party's probability of success 

is "X" and the party does not better "X" at trial? 

Damages. 

A. Retain present rules? 

B. Expand a1Jthority for periodic payments? Who is 

entitled to undisbursed sum upon the death of the 

recovering plaintiff? 

C • .. Limit or deny recovery for pain and suffering? 

Combine with expense shifting? 

Joint Liability of Concurrent Tortfeasors: 

A. Retain present rule of American Motorcycle Assn.? 
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78-294 

B. Adopt several liability in general? Several 

liability only if plaintiff not also at fault? 

8. 

C. Retain rule of joint liability and liberal joinder 

of parties at option of both plaintiff and named 

defendants but impose expense shifting against party 

who brings additional parties into the lawsuit if 

the additional party who is brought into it prevails? 

i.e. ,- Plaintiff can sue one defendant without risk 

of expense shifting; if he sues multiple defendants, 

he runs the risk. Defendant who seeks "equitable 

indemnity" by bringing in cross-defendants runs· 

risk of expense shifting. 

VIII. Funding: 

A. Are' current provisions for funding s'Clequate? 

B. Is· additional legislation for joint powers agree

ments needed?.· 

c-. Legislative .authority for govermentally owned mutual 

or reciprocal insurance companies? 

___ D. State owned public entity insurer? State fund?' 
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. 
EVELLE .J. YOUNGER 

ATTOIINEY GENEtlAL 

STATE OF CALIFORNIA 

OFFICE OF THE ATTORNEY GENERAL 

mepartmrnt of Jf u.atire 
STATE BUILDING. SAN FRANCISCO 94102 

(41!1) !1!17-2544 

(415) 557-2076 

September 12, 1978 

William L. Barry, Jr. 
County Supervisors Association 
of California (CSAC) 
11th & L Building 
Sacramento, CA~??814 

Re: "Design Immunity" draft - Government 
Tort Liability Project 

Dear Mr. Barry: 

Enclosed is a draft for the Design IIIDllUllity Portion 
of the report submitted by Gordon S. Baca, Deputy Attorney, 
Cal-Trans and Robert L. Bergman, Assistant Attorney General. 

RLB:jm 

Enclosure 

cc: Gordon S. Baca 
(with attachment) 

Very truly yours, 

EVE LLE J. YOUNGER 

~:dP ~. 
ROBERTL. BERG~~ 
Assistant Attorney General 
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DESIGN IUHUNITY 
(Gov ., Code Sec. 830.6) 

California Government Code section 830.6 establishes 

an immunity from liability for a dangerous condition attributable 

to "design". In two decisions of the California Supreme Court 

in 1967 the design immunity was upheld without regard to passage 

of time or changed condi t ions., cabell v. State, 67 Cal.2d 150 

(injury at state college due to use of nonsafety glass in 

lavatory door; immunity upheld on basis of reasonableness at 

time of original approval); Becker v. Johnston, 67 Cal.2d 163 

(1927 highway design: i.nu,1unity upheld despite changes in land 

use and traffic ·inereases) .. 

In Baldwin v. State, 6 Cal.3d 424 (1972) the court 

refused to follow the reasoning applied in the earlier decisions 

and held that the design immunity does not apply if the design 

has become inadequate due to passage of time, changed physical 

conditions or other changed circumstances. Al though the 

Baldwin decision is commonly ··thought of as a liability creating 

case for public entities, this view of Baldwin is probably 

inaccurate. The Baldwin decision siraply makes ·the immunity ~ , .. 
• •••• 

from liability for so called ~design defects" inapplicable where •:: 

there have been changed circumstances or changed physical 

conditions following the initial design and construction of the 

public f aci li ty. 

The only such change referred to in the Baldwin 

decision was an increase in traffic. Thus, it appears that the 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
) 6

66
-1

91
7

67

immunity can be lost if a hazard can be alleged to have been 

created by an increase in traffic volume after the design. Of 

course, such increases are almost universal on California 

roadways. 

The court in Baldwin was obviously concerned with ·the 

problem of a highway which was adequate for its purpose when 

originally designed and built in the early 19 40 's, but which 

became inadequate for traffic needs years later. ·what the 

Supreme Court perhaps failed to appreciate is the problem of 

limited resources to neet all highway needs. To the extent 

resources were allocated to improving one highwa?, another 

highway would have t?o continue in existence wi thol1t any improve-

1:i.ent. The fact that there are myriad state highway and local 

road deficiencies was apparently not considered significant by 

the court in assessing the liability problems. 

The irapact of the Baldwin decision is also felt in 

t.~e procedural way in which tort cases are defended by public 

entities. The application of Government Code section 830.6 is 

an issue for the court to decide rather than the jury. Prior 

to Baldwin, a fairly conventional way of resolving t...'1e design 

immunity issue was • through the mechanism of a mo,tion for summary 

judgment with accompanying affidavits. Because the design 

immunity has been substantially elimiated through the Galdwin 

decision, this procedure is· no longer available. This, in turn, 

means that many cases must now be pursued through lengthy and 

tirae-consurning litigation processes prior to a final resolution. 

Although the design immunity is perhaps most significant 

in its impact on the street and highway activities of cities ancl 
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counties, virtually all 1ocal p t1blic entities including school 

and special districts would benefj_ t from an imrnuni ty for 

"design defects" which nullifies the Bal dwin case result. 

Changing technology is a reality which should not be the basis 

of public entity liability.-

From a legislative standpoint, the single most signifi

cant way to assist public entities in the area of design problems 

would be to modify Government Code section 830.6 in a way that 

clearly indicates the immunity is not impaired "by passage of 

time, changed physical conditions or other changed circumstances". 

In other words, if' .the public entity is able tio-establish that' 

the facility when ~--~igned and built was reasonab-le under the 

standards and criteria then applicable, then the public entity 

should remain immune from liability even though changes in 

technology or changed physical conditions indicate that the 

facility possibly has become dangerous. 

A further inroad to design immunity is contained in 

the concept of liability for failing to warn of a dangerous 

condition. Thus, it has been held that an injury caused by a 
. 

defect in a road for which the public P-ntity qualified for the 

plan or design immunity (Government Code section 830.6) could 

be the basis of public liability for failing to warn of the 

dangerous condition. Cameron v. State of California (1972) 

7 Cal.3d 318; FlournmT v. State of California (1969) 

275 Cal.App.2d 806. ~Tnile an ~ntity nay be im.~une for the 

existence of a dangerous condition of property, a court may 

still holtl t..l"1e entity liable for failure to post warning sis-ns 

regarding that condition. This result seems contrary to tbe 
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legislative history of the dangerous condition sections and the 

design immunity. 

It is recor:lillenC:ecl that the ",~esign imrnuni t'.f 11 of 

governoental entities be restored to conform to the original 

Legislative intent as described in Cabell and Becker, supra. 

This would overcome the errosion of Baldwin and Cameron. This 

might be accomplished by adding the following language to 

existing statutes: 

"The immunity created by Government Code 
section 830.6 shall not be made inapplicable 
by the passage of time, changed physical con
ditions ., or other ch.anged circurns tances. If 
it is established that the public enti~y is 
immune from liability for a dangerous condi
tion, th~i~.shall be no liability irnpos·ea on 
a public entity for the failure to warn of 
that dangerous condi tion. 11 
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1 Civil No. 29,078 

In the Supreme Court 
OF THE 

State of California 

BARBARA CAMERON, by her Guardian ad 
Litem Charles B. Cameron, 

Plaintiff and Appellnnt, 
vs. 

STATE OF CALIFORNIA, 
Defendant a,nd Respondent. 

STEVEN TICKES, by his Guardian ad 
Litem Bert Tickes, 

Plnintiff and Appellant, 
vs. 

STATE OF CALIFORNIA, 
Defendant cmd Respondent. 

APPELLANT'S PETITION FOR A HEARING 
BY THE SUPREME COURT, 

After Decision by the Court of Appeal, State of California, 
First Appellate District, Division Three, and 

Numbered Therein 1 Civil No. 29,078 
County of Santa Cruz 

Honorable Gilbert B. Perry, Judge 

To the Honorable Donald R. Wright, Chief Justice, 
and to the Honorable Associa,te Justices of the 
Supreme Court of the Stnte of California: 

Barbara Cameron and Steven Tickes petition for 
a hearing to consider the decision filed in the Court 
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of Appeal, First Appellate District, Division Three,, 

in this action on December 3, 1971 on the following 

grounds: 

1. The Court of Appeal decision conflicts with the 

decisions of other Courts of Appeal with Tegard to 

the elements to be established by a public entity in 

asserting the Government Code Section 830.6 design 

immunity; and 

2. 'The settlement of the important question of 

law revolving about the soope and applicatioill of 

Government Code Section 830.6 in light of the "trap 

e:x;ception" of Government Code Section 830.8. 

INTRODUCTION 

The instant case involved an action by Appellants

Petitioners for damages for personal injuries which 

arose out of an automobile accident. The Petitioners 

were passengers in an automobile which crashed after 

failing to negotiate a curve on Highway 9 in Santa 

Cruz County. The duty to maintain and keep Highway 

9 in safe condition rests with the State of California. 

The State of California moved, after both sides 

rested at trial, for a nonsuit for insufficiency ,of Peti

tioners' proof and for application of governmental 

immunity pursuant to Government Code Section 830.6. 

The motion for nonsuit in favor of the State waa 

granted and that judgment entered. 

Petitioners had presented evidence that super

elevation changes are usually constructed to assist a, 

I 

' 

j 

) 
I 

j 

3 

driver making, a curve; however, at the curve in ques

tion, the supeI'-elevation was not consistent across the 

roadway and changed very abruptly (R.T. 147 :'25-

148:8). The significance of this abrupt change would 

be to shift the weight of a car so that it would tend 

to tihl'ow the car in another direction and might cause 

one wheel to lift off the ground tending to make the 

car roll (R.T. 151 :22-152:10). 

'The design plans for Highway 91 which were ap• 

proved by the Board of Supervisors of ,Santa Cruz 

County in 1926 contain nothing more than the pro

posed 60 foot right-of-way route and the elevation 

of the center line of the right-of-way (R.T. 141:10·24, 

323 :2-9, 331:3-5). 

Petitioners further showed that there were no warn

ing or speed regulation signs prior to entering this 

curve (R.'T. 256 :20-23), although there were such 

signs for drivers travelling in the opposite direction 

(R.T. 243:12-20). A civil engineer formerly employed 

by the Design Department of the California Division 

of Highways testified that he was familiar with the 

roadway and that it was his belief that a driver 

became committed to the roadway before he could 

realize the nature of the curve and what would be 

the prudent speed (R.T. 135:21-136:4). "It (the road

way and the super-elevation change) tends to trap 

them into believing that the curve continues to the 

left" while it actually curves to the right (R.T. 136: 

5-6, 148:11-13). 

The Court of Appeal held that the design immunity 

of Government Code Section 830.6 (hereinafter all 
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code section citations red'er to the Government Code) 
was e,stablished and that failtu·e to warn of a dangerr
ous condition is not an exception to the design im
munity statute. 

DISCUSSION 

ELEMENTS OT THE DESIGN IMMUNITY 

The Court of Appe,al decision conflicts with prior 
Court of .Appeal decisions. Prior decisions wisely re
quired the government to establish the existence of 
three statutory elemoots in order to assert the govern
m,mtal immunity defense. The decision in the instant 
case failed to require a showing of one of those ele
ments. 

The most succinct statement of the rule was set out 
in Johnston v. County of Yolo, 274 C.A.2d 46 at pages 
51-52: 

"The defense held out by section 830.6 rests 
upon a combination of three statutory elements: 
:first, a causal relationship between the plan or 
design and the accident; second, the design's ap
proval in advance, of construction by a legislative 
body or officer exercising discretionary authority; 
third, a court finding of substantial evidence of 
the design's reasonablooess." 

The Johnston rule wa8 applied by another Comi 
of Appeal in De La Rosa v. City of Sa.n Bernardino, 
16 C . .A.3d 739 at page 748. Other Courts of .Appeal 
have required that the governmm1t at lea8t make a 
showing that the alleged dangerous condition was 
encompassed by the approved delsign in order to, avail' 

I 

1 

I 
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themselves of the section 830.6 immunity. Hilts v. 
County of Solano, 265, C.A.2d 161 at page 285; Flour
noy v. State of California, 275 C . .A.2d 806, at page 812. 

In the instant case the Petitioners contended at 
trial and on appeal that the combination of a sharp 
'' S" curve and inconsistent super-elevation across the 
roadway, with or without considering the absence of 
warning signs, created a dangerous condition of 
government property. Petitioners' affirmative, showing 
of the existence of a dangerous condition and its being 
t11e proximate· cause of the accident was 1mcontro, 
verted. The, Court of .Appeal concluded that sufficient 
evidence was presented by Petitioners, 

"to resist a non-suit relative to the existence of 
a 'dangerous condition' urnder Government Code 
Section 830, sttb-division (a)." (Decision page 
iii) 

This was esoontially an unplanned road. The design 
plans for the road contain nothing more than the 
proposed right-of-way and the elevation of the central 
line of the right-of-way. The location of the road-way 
within the right-of-way was not indicated on the plan. 
The center of the right-of-way did not correspond 
with the center of the roadway and the road took a 
sharper curve than the plans indicated for the right
of-way. The Court of Appeal placed reliance on testi
mony that the roadway generally conformed with the 
approved design (Decision page iv-v); however, the 
design specifications were very general. 

The properly approved design plans were not 
directed to and did not encompass those road charac-
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teristics, which constituted a dangerous condition. 
Four other Courts of Appeal, a,s described in the cases 
cited above, have held that in order to estaNish the 
immunity of section 830.6, the danger(ms condition 
must be encompassed 'b[Y the design plans. Those de
cisions best reflect the intended imnumity scope of 
section 830.6 as reifloot:ed in its terms, "ne,ither a public 
entity nor a public employee is liable lmder this 
chapter for an injury caused by the plcin or design 
... " (emphasis added). 'The decision in the instant 
case con:flicts with other Oourlc-; of Appeal decisions 
and seemingly the very terms of the sitatute in not 
requiring the govermnent to establish a causal rela
tionship between the design plans and the acci:cl:ent in 
order to assert govermnental immunity. 

In order to ass,ert the, govermnental immunity of 
section 830.6, must the elements listed in Johnston and 
De La Rosci be e,s:tablished, or the element folmd neces
sary in Hilts and Flournoy be established? Or, as the 
Court of Appeal in the instant cctse held, is the estab
lishment of' the, element of the design plans en
compassing the dangerous condition chaJ·acteristics 
unnecessary???? 

As the Supreme Oourt recently recognized in 
Baldwin v. Sta,te of California., decided January 4, 
1972, the design of unity c.an no longe,r be m,ed by 
the state as an invulnerable shield against claims 
such as those of the Petitioners,. The decig,ion in the 
instant case should be reversed for the reasons so 
clearly set forth in the Baldwin" opinion. 

f 
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TEE BROADNESS OF THE "TRAP" EXOEPTlON 

Govermnent Oode Seiction 830.8 sfat,es that a public 
entity oould be held liable for failure 

"to warn of' a dangerous condition which en
dangered the safe movement of traffic and which 
would not be reasonably apparent to, and would 
not have been anticipated by, a person exercising 
due care." (Section 830.8) 

This, is the so called "fu>ap'' exception to the govern
mental immunity statute. 

The Oourt of Appeal decis,ion holds that the "trap" 
e!Xception of section 830.8 cannot be use.d to defeat 
the immunity of section 830.6. It relies for this hold
ing on the Supreme Court case of Becker v. Johnston, 
67 C.2d 163 at page 173. (Decision, page vi). 'The Oourt 
of Appeal considers that the Supreme Court in Becker 

"considered and rejected the contention that 
failure to warn of a 'dangerous condition' could 
constitute a basis for liability in the face of 
design immunity applicable to that particular 
'dangerous condition.'" (Decision, page vi) 

The Becker decision dealt with the scope of the 
"trap" exception in a rather oblique manner. Section 
830.8 was mentioned once and its scope, never dis
cussed. "\Vhether the Supreme Court, "considered" the 
scope of the: "trap" exception, as the Oourt of Appeal 
characterized it, is unclear. A more definitive state
ment of the Supreme Oourt's conclusion in this 
regard would be helpful to the lower courts and 
litigants. 
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It would seem the only practical and. consistent 
reading of sections 830:6 and 830.8 would be to inter
pret the general immunity of 830.6 to apply only 
where the presence or wbsence of signs was a con
sidered element of the plan or design. The language of 
830.6 limits its immunity to injuries caused by a plan 
or design. To extend the section to grant a general 
immunity would require going beyond the scope of 
immunity intended by the legislature and result in a 
gross unfairness, to those individuals injured by the 
condition of go,vernment property. The legislati,ve 
scheme of governmental immunity is an integrated 
plan for distributing and allocating risks and costs 
caused by the condition of government property. To 
alter one element of that plan would cause the disrup
tion of the entire plan. Reading the governmental im
munity statutes as a whole, the "trap" exception of 
section 830.8 cannot be overcome by the immunity 
granted by section 830.6. 

In more particular application to the, instant case, 
the Becker decision cannot be used as precedent if the 
court firnd:s that the dangerous characteristics of the 

roadway were not part of an approved plan. The 
Becker ease involved an intersection whose dangerous 

characteristics were shown to have been part of an 
approved plan. 'The dangerous characteristics of the 
roadway in the instant case were not part of an 
approved pl.an. At lem,t in the Becker case section 

830.6 could conceivably have some application. Fur
thermore, there were already two signs depicting the 
intersection for traffic going in/the direction of the 

I 
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plaintiff in the, Becker case. There we,re no signs de
picting the curve in the instant case. 

The application of the Becker decision is highly 
questionable with regard to th.e scope of the "trap" 
exception, and its application is, certainly erroneous 
in the instant case. A clarification. of the Becker de
cision is required in order to determine what holding, 
if any, was made as to the interpretation of the scope 
of sections 830.6 and 830.8. A clarification of the 
Becker decision's applicability to a case such as the 
instant one is also required. 

CONCLUSION 

For these reasons, Petitioners request that a hear
ing be granted and that this, court reverse the judg

ment be,low with appropriate instructions. 

Dated, San Jose, California, 
January 7, 1972. 

RespectfuUy submitted, 
MORGAN, BEAUZAY & HAMMER, 

By W. ROBERT MORGAN, 

A 1ttorneys for Appellants 
and Petitioners. 

(Appendix Follows) 
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Appendix: 

In the Ooiirt of Appeal 
8tate of California 

Jl'irst Appellate District 

DIVISION THREE 

1 Civil No. 29,078 
(Sup. Ct. No. 42,5,24) 

BARBARA CAMERON, by her Guardian ad 
Litem Charles B. Cameron, 

Plaintiff and Appellant, 
vs. 

STA'rE OF CALIFORNIA, 
Defendant and Respondent. 

Sn,VEN' TmKES, by his Guardian ad 
Litem Bert Tickes, 

Plaintiff and Appellant, 
vs. 

STATE OF CALIFORNIA, 
Defendant and Respondent. 

OPINION 

This is an appeal from a judgment of nonsuit 
granted in favor of the State of California in an 
action whernin the plaintiff sought to prove that the 
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state failed to properly grade a highway so that a 
curve could be negotiated by a vehicle traveling within 
the speed limits. It was also claimed that the state 
failed to warn of the dangerous condition. 

Appellants. claim (1) that animosity existed on the 
part of the trial judge; (2) that the government de
sign immunity had. not been established; (3) that 
there was a failure to warn; and (4) that there• was 
evidence of liability on grounds other than design of 
the highway to allow jury consideration. 

We have examined appellants. claim that the judge 
displayed such animosity as to preclude proper con
sideration of the motion for nonsuit. This contention 
is without merit. The trial judge did interrupt a lay 
witness who was describing injurie,s on the ground 
that such evidence would be more authoritative from 
specialists. This was a proper exercis:e of the court's 
power to prevent unnecessary consumption of time. 
Interruption of another witness was well justified for 
the reason that the witness was unnecessarily elabor
ating on his answers to questions. Other similar 
specifications of animosity on the part of the trial 
judge are equally meritless. 

Finally, appellants, assert that the judge revealed 
bias by his failure to draw the same inference from 
certain pictures as was drawn by counsBl. Nothing in 
the remarks which were made in an in-chambers dis
cussion on the motion for nonsuit revealed anything 
other than a difference in opinion as to the signifi
•cance of the pictures. A decisi9n unfavorable to one 
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side is not the.bias which is misconduct but is the in
evitable result of submitting the case to a court of 
law. The validity of the court's decision on the non
suit is the subject of the diseussion of the r0;maining 
issues. 

Appellants next contend that the elements of design 
immunity of the state wm'e not established. 

A public entity: may be held liable under Govern
ment Code section 835 for injuries caused by a 
"dangerous condition'' of its, property. If the injury 
is caused by the plan or design of public property, 
ho~vever, the publie entity may be inunune from such 
liability if the conditions, of Government Code section 
830.6 are fulfilled. "Section 830.6 deelares in pmiinent 
part that. a public entity is not liable for an injury 
caused by the plan or design of a construction of 
public property which has been approved in advance 
by a public body or employee exercising discretionary 
authority, if tho trial or appeHate court determines 
that there is any substamtiai evidence upon the basis 
of whieh a reasoimble public employee or body could 
have adopted or approved the plan or design. The 
reasonableness is to be judged as of the time of the 
adoption or approval. [Citation.]" (Beeker v. Johns
ton, 67 Cal.2d 163, 172.) 

The appellants presented sufficient eNidence to re
sist a nonsuit relative to the exis,tence of a "dangeTous 
eondition" under Government Code section 830, sub
division (a). It is clear, however, that the elements 
of the immunity of Government Code section 830.6 
were established. 
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The record in this case contains a copy of the plans 
for the section of the highway in question. These, plans 
were identified as being prepared by the then county 
surveyor in the performance of his duties by the 
declaration of Frank B. Lewis, the present county 
surveyor. Copies. of the minutes of the Board of 
Supervisors of Santa Cruz County were preBented 
to show that the board had approcved the design plans 
before construction. The authority of the board to 
approve the plans is not disputed. There is also in the 
record, a declaration of C. F. Greene, a cicvil engineer, 
stating that the design of this section of Highway 9 
" ... including the width of the highway, the curves 
necessary to carry the highway from the higher to 
lower elevations at a safe and acceptable grade, and 
the banking and super-elevation of the various curves, 
... were and are reasonable design features.'' This 
declaration is not a part of the present record on 
appeal. It was not offered on the motion for nonsuit 
but is an exhibit to the motion for summary judgment 
and has been forwarded to this court in the superior 
court file. Since Government Code section 830.6 pro
cvides that either the trial court or the appellate court 
may make the determination that there is substantial 
evidence of the reasonableness of approcval of the 
design, the fact that the declaration was not before 
the trial court on the motion for nonsuit does not pre
clude us from considering it. 

Finally, the testimony of .James F. Drake estab" 
lished that the presently existing road conformed to 
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the design adopted in the late 1920's with a. slight 
variation to be expected after 40 years. 

We believe that the deficiencies in the design im
munity defense which existed. in cases cited by the 
appellants are not present in the case before us. In 
Hilts v. Coiinty of Solano, 265 Cal.App.2d 161, the 
defense of design immunity was not pleaded nocr was 
any ecvidence of design approval presented. In 
Gardner v. City of San Jose, 248 Cal.App.2d 798, the 
defense was not raised. In Jolvnston v. Coiinty of 
Yolo, 274 Cal.App.2d 46, it was established that the 
Toad was built despite disapproval of the government 
engineer. 

Appellants next argue in effect that the design im
munity is not available in this case because the state's 
failure to warn of the dangerous condition of the 
curve constituted a trap. This contention is not borne 
out by the statutes in question or the case law. 

Government Code section 830.8 procvides, that the 
mere failure, to procvide various traffic signs does not 
create a "dangerous condition" in itself. (Pfeifer v. 
County of San Joaquin, 67 Cal.2d 177, 184.) Govern
ment Code section 800.8 provides that a public entity 
is not liable for an injury caused by the failure to 
procvide such warnings. The, seetion goes on to state, 
however, that if there is a. "dangerous condition," 
the public entity could be liable, for a failure to warn 
of the condition. 

Appellants argue without citation to authority that 
this is an exception to the design immunity statute. 
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To the contrary, the California Supreme Court in 
Becker v. Johnston, supra, 67 Cal.2d 163, 173, con
sidered and rejected the contention that a failure to ' 

warn of a "dangerous condition'' could constitute a 
basis for liability in the face of design immunity ap
plicable to that particular "dangerous condition." 

It is also contende,d that theTe was, sufficient evi
dence of liability on grounds other than design of the 
highway which should have been left to the jury. 

Section 8,l'0.6 does not immunize the public entity 

"from liability caused by negligence independent of 
design, even though the independent negligence is 
only a, concurring, proximate cause, of the accident.'' 

(Flournoy v. State of California, 275 Cal.App.2d 
806, 811.) 'The appellants attempted at trial to pro
duce evidence of independent negligence in maintain

ing the road. They now contend that the jury should 
have been allowed to decide whether or not a "rut" 
existe,d on the shoulder of the road which might have 

caused the accident. The court, ho,wever, was justified 
in concluding that there was no, substantial evidenee 
of the exiHtence of such a rut. 

During the argument on the motion for nonsuit, the 

appellants.' attorney produced a group of five pictures 
taken by the highway patrol. Two of the pictures show 
a "road work ahead" sign in the vicinity of the acci
dent. Appellants now argue that from this it can be 
inferred that a defect in the, road caused the accident. 
As the court pointed out, however, the pictures also 
show that there was, no defect jn the road or rut be

side the road in the immediate vicinity of the accident. 
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When after viewing the evidence in the light most 
favora:ble to the, appellant, it can be said that there is 
no evidence of suffieient substantiality to support a 
verdict in favor of the plaintiff, the granting of a 
motion for nonsuit is wmTanted. O'Keefe v. South 
End Rowing Club, 64 Cal.2d 729;, 746.) 

The judgment is affirmed. 

We concur: 
DrapeT, P. J. 
Caldecott, J. 

Brown (H. C.), J. 

Filed December 3, 1971, 
Clifford C. Porter, Clerk. 
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LEGISLATIVE        
INTENT SERVICE, INC. 
 
712 Main Street, Suite 200, Woodland, CA 95695 
(800) 666-1917 • Fax (530) 668-5866 • www.legintent.com             
_________________________________________________________________________________________________ 

 
 
 

DECLARATION OF ANNA MARIA BERECZKY-ANDERSON 
 
 

I, Anna Maria Bereczky-Anderson, declare:  
 

I am an attorney licensed to practice in California, State Bar No. 227794, 
and am employed by Legislative Intent Service, Inc., a company specializing in 
researching the history and intent of legislation. 
 

Under my direction and the direction of other attorneys on staff, the 
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all 
documents relevant to the enactment of Assembly Bill 893 of 1979.  Assembly 
Bill 893 was approved by the Legislature and was enacted as Chapter 481 of the 
Statutes of 1979.   
 
 The following list identifies all documents obtained by the staff of 
Legislative Intent Service, Inc. on Assembly Bill 893 of 1979.  All listed 
documents have been forwarded with this Declaration except as otherwise noted in 
this Declaration.  All documents gathered by Legislative Intent Service, Inc. and all 
copies forwarded with this Declaration are true and correct copies of the originals 
located by Legislative Intent Service, Inc.  In compiling this collection, the staff of 
Legislative Intent Service, Inc. operated under directions to locate and obtain all 
available material on the bill.  
 
 
EXHIBIT A - ASSEMBLY BILL 893 OF 1979: 
 

 1. All versions of Assembly Bill 893 (Knox-1979); 
 2. Procedural history of Assembly Bill 893 from the 1979-80 

Assembly Final History; 
 3. Analysis of Assembly Bill 893 prepared for the Assembly 

Committee on Judiciary; 
 4. Material from the legislative bill file of the Assembly 

Committee on Judiciary on Assembly Bill 893 as follows: 
 a.   Previously Obtained Material, 
   + b.   Updated Collection of Material; 
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 5. Analysis of Assembly Bill 893 prepared for the Assembly 
Committee on Ways and Means; 

 6. Material from the legislative bill file of the Assembly 
Committee on Ways and Means on Assembly Bill 893; 

 7. Third Reading analysis of Assembly Bill 893 prepared by the 
Assembly Office of Research; 

 8. Analysis of Assembly Bill 893 prepared for the Senate 
Committee on Judiciary; 

   9. Material from the legislative bill file of the Senate        
Committee on Judiciary on Assembly Bill 893 as follows: 

 a.   Previously Obtained Material, 
   + b.   Updated Collection of Material; 

10. Analysis of Assembly Bill 893 prepared by the Legislative 
Analyst; 

11. Third Reading analysis of Assembly Bill 893 prepared by the 
Senate Republican Caucus; 

12. Third Reading analysis of Assembly Bill 893 prepared by the 
Senate Democratic Caucus; 

13. Material from the legislative bill file of Assemblymember 
John T. Knox on Assembly Bill 893; 

14. Post-enrollment documents regarding Assembly Bill 893; 
15. Material from the legislative bill file of the Department of 

Finance on Assembly Bill 893; 
16. Excerpt regarding Assembly Bill 893 from the 1979 

Summary Digest of Statutes Enacted and Resolutions 
Adopted, prepared by Legislative Counsel. 

 
 
EXHIBIT B - BACKGROUND MATERIAL: 
 

 1. Excerpt regarding government liability from Series 1978 
Staff Report, prepared by the Joint Committee on Tort 
Liability to the Governor and Legislature, January 1979; 

 2. Transcript of Hearing on Government Liability of the Joint 
Committee on Tort Liability, October 31, 1977; 

 3. Miscellaneous background material of the Joint Committee 
on Tort Liability, 1977-79; 

 4. Papers submitted to the Joint Committee on Tort Liability, 
1977-79; 

 5. Excerpt regarding Government Code section 830.6 from 
Recommendation relating to Sovereign Immunity, prepared 
by the California Law Revision Commission, September 
1969; 
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 6. Tentative Recommendation relating to Sovereign Immunity: 
“Number 11--Immunity for Plan or Design of Public 
Improvement,” prepared by the California Law Revision 
Commission, revised May 14, 1969. 

 
   +   Because it is not unusual for more materials to 

become publicly available after our earlier research of 
legislation, we re-gathered these file materials, denoting them 
as “updated collection of material.”   

 
 

I declare under penalty of perjury under the laws of the State of California 
that the foregoing is true and correct.  Executed this 11th day of June, 2021 at 
Woodland, California. 
 
 
 

____________________________________ 
     ANNA MARIA BERECZKY-ANDERSON 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
W:\Worldox\WDOCS\ABLYBILL\ab\893\00146203.DOC 
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Exhibit 5 

I, Armen Akaragian, declare as follows: 

1. I am a member of the State Bar of California and am 

a partner with the law firm of Mardirossian Akaragian LLP, 

attorneys for Plaintiff and Respondent Betty Tansavatdi. I make 

this declaration in support of Plaintiff and Respondent’s Motion 

for Judicial Notice filed concurrently. 

2. I have personal knowledge of the matters set forth in 

this declaration, and if called upon to testify to those matters, I 

could and would competently testify thereto. 

3. Plaintiff’s counsel obtained Exhibits 1 and 2 from 

Legislative Intent Service, Inc. Attached hereto as Exhibit 4 is 

the Declaration of Anna Maria Bereczky-Anderson, an attorney 

with Legislative Intent Services, Inc., detailing the documents 

compiled. 

4. Exhibit 3 is a true and correct copy of Appellant’s 

Petition for a Hearing by the Supreme Court, filed by Appellants 

and Petitioners on January 10, 1972, in the matter of Barbara 

Cameron, et al. v. State of California, California Supreme Court 

Case No. S.F. 22866. The Petition brief was sent to Adam Feit, 

Esq. of my office via electronic mail from the Los Angeles Law 

Library. A true and correct copy of the email with the attachment 

is attached as Exhibit 3. 

5. Plaintiff and Respondent requests that this Court 

take judicial notice of the following:  

a. Exhibit 1: Excerpt regarding government 

liability from Series 1978 Staff Report, 



90 
 

prepared by the Joint Committee on Tort 

Liability to the Governor and Legislature, 

January 1979. 

b. Exhibit 2: Correspondence dated September 12, 

1978 from Robert L. Bergman, Assistant 

Attorney General, Office of the Attorney 

General, State of California, to William L. 

Barry, Jr., County Supervisors Association of 

California, enclosing a draft for the Design 

Immunity Portion of the report submitted by 

Gordon W. Baca, Deputy Attorney, Cal-Trans, 

and Robert L. Bergman, Assistant Attorney 

General, regarding the Government Tort 

Liability Project. 

c. Appellant’s Petition for a Hearing by the 

Supreme Court, filed by Appellants and 

Petitioners on January 10, 1972, in the matter 

of Barbara Cameron, et al. v. State of 

California, California Supreme Court Case No. 

S.F. 22866. 

I declare under penalty of perjury under the laws of the 

State of California that the foregoing is true and correct. 

Executed this 10th day of August, 2021, at Los Angeles, 

California. 

 

______________________________ 
Armen Akaragian 
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S267453 
 

IN THE 
SUPREME COURT OF CALIFORNIA 

 
 

BETTY TANSAVATDI, 
Plaintiff and Respondent, 

 
v. 
 

CITY OF RANCHO PALOS VERDES, 
Defendant and Petitioner. 

 
 

Review of a Decision by the Court of Appeal, 
Second Appellate District, Division Four, Case No. B293670 

Los Angeles Superior Court Case No. BC633651 c/w BC652435 
 
 

[PROPOSED] ORDER 
 
 

IT IS ORDERED that Plaintiff and Respondent Betty 

Tansavatdi’s Motion for Judicial Notice is granted. The Court 

takes judicial notice of the following materials: 

 

Exhibit 1: Excerpt regarding government liability from 

Series 1978 Staff Report, prepared by the Joint 

Committee on Tort Liability to the Governor 

and Legislature, January 1979. 

Exhibit 2: Correspondence dated September 12, 1978 from 

Robert L. Bergman, Assistant Attorney 

General, Office of the Attorney General, State 
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of California, to William L. Barry, Jr., County 

Supervisors Association of California, enclosing 

a draft for the Design Immunity Portion of the 

report submitted by Gordon W. Baca, Deputy 

Attorney, Cal-Trans, and Robert L. Bergman, 

Assistant Attorney General, regarding the 

Government Tort Liability Project. 

Exhibit 3: Appellant’s Petition for a Hearing by the 

Supreme Court, filed by Appellants and 

Petitioners on January 10, 1972, in the matter 

of Barbara Cameron, et al. v. State of 

California, California Supreme Court Case No. 

S.F. 22866. 

 

IT IS SO ORDERED. 

 

Dated: ____________________  ___________________________ 
Presiding Justice 
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PROOF OF SERVICE 
 

I am employed in the County of Los Angeles, State of 
California. I am over the age of 18 and not a party to the within 
action; my business address is 6311 Wilshire Boulevard, Los 
Angeles, CA  90048-5001. 

 
On the date set forth below, I served the foregoing 

document described as follows: PLAINTIFF’S MOTION FOR 
JUDICIAL NOTICE; [PROPOSED] ORDER, on the 
interested parties in this action as follows:  

 
SEE ATTACHED SERVICE LIST 

 
( X) BY ELECTRONIC SERVICE VIA TRUEFILING: Based on a 
court order, I caused the above-entitled document(s) to be served 
through TrueFiling at https://www.truefiling.com addressed to all 
parties appearing on the electronic service list for the above-
entitled case. The service transmission was reported as complete 
and a copy of the TrueFiling Filing Receipt Page/Confirmation 
will be filed, deposited, or maintained with the original 
document(s) in this office. Pursuant to the Court’s website, 
submission through TrueFiling that is accepted for filing by the 
Supreme Court constitutes service on the Court of Appeal. 
 

I declare under penalty of perjury under the laws of the 
State of California that the foregoing is true and correct. 
Executed on August 10, 2021, at Los Angeles, California. 

 
 
 

______________________________ 
Ma. Lourdes V. Malam 

  

)1u. ~ v. ~ 
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SERVICE LIST 
Tansavatdi v. City of Rancho Palos Verdes 

Supreme Court Case No. S267453 
Court of Appeal Case No. B293670 

Los Angeles Superior Court Case No. BC633651 c/w BC652435 
 
 

Frank J. D’Oro, Esq. 
David M. Ferrante-Alan, Esq. 
Wesierski & Zurek LLP 
100 Corson Street 
Suite 300 
Pasadena, CA  91103 
Telephone (213) 627-2300 
Facsimile (213) 629-2725 
Email fdoro@wzllp.com  
Email DFerrante-Alan@WZLLP.COM  
Email sfennell@wzllp.com  
 

Attorneys for Defendant 
and Petitioner 
CITY OF RANCHO PALOS 
VERDES 

Daniel P. Barer, Esq. 
Anna L. Birenbaum, Esq. 
Pollak, Vida & Barer 
11500 West Olympic Boulevard 
Suite 400 
Los Angeles, CA  90064 
Telephone (310) 551-3400 
Facsimile (424) 535-1225 
Email daniel@PollakVida.com 
Email Anna@PollakVida.com 
 

Attorneys for Defendant 
and Petitioner 
CITY OF RANCHO PALOS 
VERDES 

Alexander M. Giannetto, Esq. 
JohnPaul N. Salem, Esq. 
Bremer Whyte Brown & O’Meara, LLP 
501 West Broadway 
Suite 1750 
San Diego, CA  92101 
Telephone (619) 236-0048 
Facsimile (619) 236-0047 
Email agiannetto@bremerwhyte.com  
Email jsalem@bremerwhyte.com  
Email mowen@bremerwhyte.com  
 

Attorneys for 
Defendants/Cross-
Defendants/Cross-
Complainants 
DARYL FLOOD 
RELOCATION, INC. and 
KEVIN TROY BOX 

   

mailto:fdoro@wzllp.com
mailto:DFerrante-Alan@WZLLP.COM
mailto:sfennell@wzllp.com
mailto:daniel@PollakVida.com
mailto:Anna@PollakVida.com
mailto:agiannetto@bremerwhyte.com
mailto:jsalem@bremerwhyte.com
mailto:mowen@bremerwhyte.com
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Douglas A. Linde, Esq. 
Erica A. Gonzales, Esq. 
The Linde Law Firm 
6701 Center Drive West 
Suite 610 
Los Angeles, CA  90045-1597 
Telephone (310) 203-9333 
Facsimile (310) 203-9233 
Email dal@lindelaw.net  
Email eag@lindelaw.net  
 

Attorneys for Plaintiff and 
Respondent 
BETTY TANSAVATDI 

Holly N. Boyer, Esq. 
Shea S. Murphy, Esq. 
Esner, Chang & Boyer 
234 East Colorado Boulevard 
Suite 975 
Pasadena, CA  91101 
Telephone (626) 535-9860 
Facsimile (626) 535-9859 
Email hboyer@ecbappeal.com 
Email smurphy@ecbappeal.com 
 

Attorneys for Plaintiff and 
Respondent 
BETTY TANSAVATDI 
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Lower Court Case Number: B293670
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3. I served by email a copy of the following document(s) indicated below: 

Title(s) of papers e-served:
Filing Type Document Title
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