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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 
 

J.O., 
 Petitioner, 
 
 v. 
 
THE SUPERIOR COURT OF 
SAN JOAQUIN COUNTY, 
 Respondent, 
 
SAN JOAQUIN COUNTY 
PUBLIC CONSERVATOR, 
 Real Party in Interest. 

No. S287285 
 
Court of Appeal No. 
3 Civ. C102071 
 
Superior Court No. 
STK-MH-LPSC-2016-0000110 
 
(The Hon. Kristine Eagle, Judge of 
the San Joaquin Superior Court, 
Department 7C) 
 
ANSWER TO AMICUS CURIAE 
BRIEF BY THE CALIFORNIA 
JUDGES ASSOCIATION 

 
TO: THE HONORABLE CHIEF JUSTICE AND HONORABLE 
ASSOCIATE JUSTICES OF THE SUPREME COURT OF 
CALIFORNIA: 
 
 Petitioner J.O., by and through his counsel, Judyanne D. Vallado, 

Public Defender of San Joaquin County, and Janis D. Everett and Nelson C. 

Lu, Deputy Public Defenders, hereby respectfully answers to the amicus 

curiae brief filed by the California Judges Association (CJA): 

I. 

PETITIONER LARGELY AGREES WITH THE CJA’S 
ARGUMENT A TO THE EXTENT THAT PETITIONER BELIEVES 

THAT SOLBERG  1   SHOULD BE OVERRULED OR LIMITED. 
 

 In its argument A, the CJA argued that throughout the state, the 

upholding of Solberg has created situations where “blanket papering” (i.e., 

 
1   Solberg v. Superior Court (1977) 19 Cal.3d 182 [137 Cal.Rptr. 460, 561 P.2d 
1148] (Solberg). 
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use of Code of Civil Procedure section 170.62 motions) were done by 

governmental agencies to target judges.  (Amicus Brief, pp. 3-4.)  In doing 

so, it cited the Committee on Revision of the Penal Code (CRPC) Staff 

Memorandum 2025-04 (Staff Memorandum 2025-04).3  In that 

memorandum, the CRPC staff referred to the infamous situation in People 

v. Superior Court (Tejéda) (2016) 1 Cal.App.5th 892 [205 Cal.Rptr.3d 200] 

(Tejéda) in which the Orange County District Attorney (OCDA) retaliated 

against Judge Thomas Goethals’s ruling that the OCDA committed severe 

misconduct (People v. Dekraai (2016) 5 Cal.App.5th 1110 [210 

Cal.Rptr.3d 523]) by filing blanket section 170.6 motions against him.  But 

it further outlined other similar situations – blanket section 170.6 motions 

by district attorneys in Alameda, Calaveras, Humboldt, Los Angeles, 

Sacramento, and San Francisco.4  As the CJA pointed out, these blanket 

motions often disrupted court operations and would cause some courts to 

feel compelled to reassign the judges – as the San Joaquin Superior Court 

did in this case by reassigning Judge Erin A. Guy Castillo.  (Amicus Brief, 

pp. 3-4.)  Petitioner agrees that such blanket papering threatens judicial 

 
2   All further statutory references are to the Code of Civil Procedure unless 
otherwise indicated. 
3   Available at <https://clrc.ca.gov/CRPC/Pub/Memos/CRPC25-04.pdf> [as of 
July 18, 2025]. 
4   Petitioner does not claim that public defenders never engage in such use of 
blanket section 170.6 motions – to do so would be naïve and/or disingenuous.  
But it is notable that all of the examples that Staff Memorandum 2025-04 cited 
were by the district attorneys.  (Staff Memorandum 2025-04, supra, at pp. 6-7.) 
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independence, and therefore would agree with the CJA that Solberg should 

not stand as such without at least being limited. 

II. 

HOWEVER, IN SUGGESTING IN ITS ARGUMENT B THAT 
SECTION 170.6 MOTIONS BY GOVERNMENTAL AGENCIES 

SHOULD BE SUSPENDED – TEMPORARILY OR 
PERMANENTLY, COMPLETELY – THE CJA GOES TOO FAR 

AND WOULD, AS APPLIED TO PETITIONER’S COUNSEL AND 
OTHER PUBLIC DEFENDER OFFICES, CREATE AN 

UNACCEPTABLE DISCRIMINATION AGAINST PUBLIC 
DEFENDER CLIENTS AND IMPAIR THEIR RIGHTS TO FAIR 

TRIALS, AS WELL AS UNDERMINE CONFIDENCE IN THE 
JUDICIAL BRANCH. 

“The right to exercise a peremptory challenge under section 170.6 is 

a substantial right and an important part of California’s system of due 

process that promotes fair and impartial trials and confidence in the 

judiciary.”  (Hemingway v. Superior Court (2004) 122 Cal.App.4th 1148, 

1158 [19 Cal.Rptr.3d 363] (Hemingway).)  As also explained by Truck Ins. 

Exchange v. Superior Court (1998) 67 Cal.App.4th 142 [78 Cal.Rptr.2d 

721] at page 147, “The objection of section 170.6 … is to provide the party 

and the attorney with a substitution of judge to safeguard the right to a fair 

trial or hearing.” 

The CJA, in its argument B, proposes to cure the ills of the blanket 

section 170.6 motions by prohibiting governmental agencies from filing 

section 170.6 motions until the Legislature steps in.  With all due respect to 

the CJA, doing so is a cure worse than the disease and would undermine 

confidence in the judiciary.  More importantly, as applied to Petitioner’s 
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counsel and other public defender offices throughout the state, it would also 

unfairly discriminate against their clients. 

A. COMPLETELY BANNING NONBLANKET SECTION 
170.6 MOTIONS BY GOVERNMENTAL ATTORNEYS 
– INCLUDING PUBLIC DEFENDER OFFICES – 
WOULD DISCRIMINATE AGAINST PUBLIC 
DEFENDER CLIENTS AND IMPAIR THEIR RIGHTS 
TO FAIR TRIALS. 
 

The CJA proposes that governmental attorneys – apparently 

referring to district attorneys, public defenders, and county counsel,  5   

although not explicitly stated (Amicus Brief, p. 4) – not be allowed to file 

section 170.6 motions.  A public defender attorney in a criminal case,  6   

though, just like any other defense counsel, has the duty to uphold each 

individual client’s rights to due process (U.S. Const., 5th & 14th Amends.; 

Cal. Const., art. I, §§ 7, 15, 24) and effective assistance of counsel (U.S. 

Const., 6th & 14th Amends.; Cal. Const., art. I, §§ 15, 24).  Judicious and 

informed use of section 170.6 motions is part of counsel’s responsibility, 

assuming that the defendant has counsel.  (See People v. Pérez (2018) 4 

Cal.5th 421, 437 [229 Cal.Rptr.3d 303, 411 P.3d 490] [counsel’s failure to 

challenge trial judge through a § 170.6 motion not obviously deficient]; see 

& cf. Maas v. Superior Court (2016) 1 Cal.5th 962, 982-983 [209 

Cal.Rptr.3d 571, 383 P.3d 637] [defendant, when he or she promptly 

 
5   The CJA’s brief did not address contract public defender offices or other 
consolidated appointed counsel offices. 
6   And of course, public defenders handle a significant amount of noncriminal 
cases – including Petitioner’s case. 
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inquires, is entitled to knowledge of the identity of the judicial officer so 

that he or she could properly decide whether to exercise right under section 

170.6.) 

What the CJA proposes to do would deny public defender clients the 

right to have their counsel exercise such motions judiciously.  “Courts must 

refrain from any tactic or maneuver that has the practical effect of 

diminishing [the] important right[]” under section 170.6.  (Hemingway, 

supra, 122 Cal.App.4th at p. 1158.)  The CJA proposal would not just 

diminish the right; it would eliminate the right entirely – purportedly just 

temporarily until the Legislature could step in.  But there is no assurance 

that the Legislature would.  Moreover, given the CJA’s complaint about the 

difficulty in defining “blanket papers” (see § II.C, post) and yet failure to 

suggest just how exactly the Legislature may solve this issue, effectively, 

this temporary deprivation could become a permanent deprivation.  While 

Petitioner believes that the CJA does not intend the result, the result is two-  

tiered justice; those defendants represented by a public defender do not 

have this right, while those defendants represented by a non-public 

defender – retained or appointed – do.  That violates the federal and the 

state constitutions’ guarantee to equal protection (U.S. Const., 14th 

Amend.; Cal. Const., art. I, §§ 1.1, 3, 7, 7.5, 24) and should not be 

countenanced.  The impact would be great because when a public defender 

is available, the public defender must be appointed first.  (Williams v. 
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Superior Court (1996) 46 Cal.App.4th 320, 326-329 [53 Cal.Rptr.2d 832].)  

In essence, for the public defender to remain effective in representing his or 

her clients, the public defender may feel ethically compelled to declare a 

conflict and become unavailable whenever a client’s interest requires 

disqualifying a judge under section 170.6.  That, in turn, would inflict 

undue costs on the public to pay for appointed counsel and delay (and thus, 

deny) justice as appointed counsel would need time to be familiarized with 

the case.  The CJA proposal is a bridge too far and should not be crossed. 

B. FOR MUCH OF THE SAME REASONS, THE CJA 
PROPOSAL WOULD UNDERMINE CONFIDENCE IN 
THE JUDICIARY AND THE ADMINISTRATION OF 
JUSTICE, RATHER THAN PROMOTE IT. 
 

As Hemingway explained, the availability of section 170.6 motions – 

to the extent that it does not undermine the constitutional requirement of 

separation of powers as Petitioner argued that blanket motions would do – 

promotes confidence in the judiciary as litigants and the public in general 

would have greater confidence that the court matters would be heard by 

impartial judges.  (Hemingway, supra, 122 Cal.App.4th at p. 1158; People 

v. Braley (2020) 52 Cal.App.5th 680, 685 [266 Cal.Rptr.3d 502].)  By 

eliminating such motions by public defender clients, the CJA proposal 

would undermine public confidence in the judiciary’s impartiality. 

Further, it would particularly undermine confidence in the 

administration of justice where the defendants are represented by public 

defenders.  Public defenders are already unfairly and mistakenly believed to 
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be “dump trucks” by disgruntled clients and members of the public.  

(People v. Huffman (1977) 71 Cal.App.3d 63, 70, fn. 3 [139 Cal.Rptr. 

264].)  By taking away one additional weapon in the public defender’s 

arsenal in representing his or her clients properly, it would in fact make that 

misperception no longer a misperception.  It would – and should – 

undermine the public confidence in the administration of justice if 

implemented, and therefore should not be accepted. 

C. PETITIONER HAS CONFIDENCE THAT THIS 
COURT CAN PROPERLY ARTICULATE FACTORS 
THAT WOULD MAKE SECTION 170.6 MOTIONS 
“BLANKET MOTIONS,” AND THE COURT ALSO 
MAY LET LOWER COURTS DEVELOP A PROPER 
STANDARD. 
 

The CJA expressed concern that a limiting of Solberg to disallow 

blanket section 170.6 motions by executive agencies (which would be the 

only situation where the separation of powers between the Executive 

Branch and the Judicial Branch would be implicated) would have problems 

of defining “blanket papering”: 

[D]efining “blanket papering” for this Court is problematic 
and would likely result in further conflicted appellate 
litigation.  Is “blanket papering” defined as 100% or 
something less?  Can a government attorney accept a judge 
one time, yet file [99 section] 170.6 affidavits and assert that 
there is no “blanket papering?”  The legislature should define 
“blanket papering,” not the courts, after holding public 
hearings with interested parties who are given opportunities 
to comment.  However, there is currently no indication that 
the Legislature will take this action. 
 

 (Amicus Brief, p. 6.) 
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 Petitioner believes that the CJA’s concerns are, at best, overstated.  

This Court has certainly been able to define, or adopt definitions from 

lower and sister courts, factors in such complicated legal issues as when 

subpoenas were proper (Facebook, Inc. v. Superior Court (Touchstone) 

(2020) 10 Cal.5th 329 [267 Cal.Rptr.3d 267, 471 P.3d 383] [adopting City 

of Alhambra v. Superior Court (1988) 205 Cal.App.3d 1118 [252 Cal.Rptr. 

789]]); when nonofficial interpreters are deemed sufficiently reliable to be 

“language conduits” (Corréa v. Superior Court (2002) 27 Cal.4th 444 [117 

Cal.Rptr.2d 27, 40 P.3d 739] [adopting United States v. Nazemian (9th Cir. 

1991) 948 F.2d 522]); and when persons involved in felonies that result in 

death are deemed major participants (People v. Banks (2015) 61 Cal.4th 

788 [189 Cal.Rptr.3d 208, 351 P.3d 330]) or to have acted with reckless 

indifference to human life (People v. Clark (2016) 63 Cal.4th 522 [203 

Cal.Rptr.3d 407, 372 P.3d 811]).  The CJA’s inexplicable failure to trust 

this Court – and the rest of the Judicial Branch, which its members belong 

to – should not be simply accepted.  Blanket section 170.6 motions 

implicate constitutional guarantee separation of powers because they 

involve the Executive Branch’s intrusion into how the Judicial Branch 

conducts itself by effectively forcing Judicial Branch reassignments (as 

they did in this case) or intimidating/punishing members of the Judicial 

Branch (as the Orange County District Attorney attempted to do in Tejéda).  

Nonblanket section 170.6 motions simply do not create the same 
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constitutional concerns, and Petitioner and his counsel trust that this Court 

or a lower court can have the wisdom to properly articulate factors of what 

constitutes blanket motions for the rest of the Judicial Branch to follow. 

 Indeed, in a key case that had already established that section 170.6 

motions may not be used in a racially discriminatory manner (People v. 

Superior Court (Williams) (1992) 8 Cal.App.4th 688 [10 Cal.Rptr.2d 873] 

(Williams)) shows that in fact, the Judicial Branch is well-equipped to craft 

proper limitations on section 170.6 motions to protect constitutional rights 

– in Williams, the right to equal protection.  (Id. at pp. 706-707.)  As 

Williams articulated as a standard of proof and a procedural framework: 

To resolve the claim of purposeful discrimination tendered 
here, we adopt “the prima facie burden of proof rules” 
enunciated in decisions dealing with equal protection claims 
in other contexts.  Thus a party charging that an adversary has 
invoked a section 170.6 challenge solely on the ground of 
group bias bears an initial burden of establishing a prima 
facie case of invidious discrimination; if a prima facie case is 
established, the adversary then assumes the burden of 
demonstrating that the peremptory challenge was not 
predicated on group bias alone; if the adversary offers a race-  
neutral basis for the peremptory challenge, the trial court 
determines whether or not the charging party, here the 
defendant, has established purposeful discrimination.  
[Citations.] 
 
In order to prevail, defendant must establish a prima facie 
case first by showing that the prosecutor exercised a 
peremptory challenge to remove a judge who is a member of 
a cognizable racial group, and then by showing facts and any 
other relevant circumstances which raise an inference that the 
prosecutor excluded the judge on account of his [or her] race.  
[Citations.]  As articulated by [this Court]: “To establish a 
prima facie case, the party should first make as complete a 
record as possible; second, the party must establish that the 
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person excluded is a member of a cognizable group; and 
third, the party must show a strong likelihood that the person 
is being excluded because of group associations.”  (People v. 
Fuéntes [(1991)] 54 Cal.3d [707,] 714 [286 Cal.Rptr. 792, 
818 P.2d 75].) 
 

 (Williams, supra, 8 Cal.App.4th at pp. 707-708, alteration marks and 

ellipses added by Williams removed, alteration marks added.) 

 Whether the Williams framework can, or should, be adopted into the 

determination of whether a group of section 170.6 motions constituted 

“blanket” motions or not is within the wisdom of this Court to decide.  But 

the Williams analysis shows that lower courts are equipped to do so as well.  

The Court of Appeal developed the Williams standard, and this Court has 

allowed the Williams standard to stand for the trial courts to apply to 

protect the constitutional right to equal protection.  This Court and/or its 

lower courts are capable of developing a standard to protect the 

constitutional guarantee to the separation of powers.  The CJA’s purported 

cure for the difficulty in developing such a standard is worse than the 

disease and should not be adopted. 

III. 

CONCLUSION. 

 For the above reasons and reasons previously stated, the Petitioner 

J.O. prays that this Court grant him the relief requested – a remand to the 

Court of Appeal with directions to issue an opinion denying the section 

170.6 motion in this case (after overruling or limiting Solberg to allow for 
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such a remedy).  He respectfully opposes the “remedy” that the CJA 

proposes of outlawing, either temporarily or permanently, section 170.6 

motions by public agencies. 

Dated: July 21, 2025 

  Respectfully submitted, 

  LAW OFFICES OF THE PUBLIC DEFENDER 
  JUDYANNE D. VALLADO, Public Defender 
  JANIS D. EVERETT, Deputy Public Defender 
  NELSON C. LU, Deputy Public Defender 
 
 
  By: ________________________________________ 
  Nelson C. Lu, Deputy Public Defender 
  Attorneys for the Petitioner 
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