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XVIII 1

APPELLANT’S CONVICTIONS AND DEATH SENTENCE 
         MUST BE REVERSED BASED ON THE RECENT UNITED 
      STATES SUPREME COURT DECISION IN McCOY v LOUISIANA

A.  INTRODUCTION

 Appellant, Samreth Sam Pan, was convicted of

three counts of first degree murder and sentenced to death.

1  Argument XVIII in Appellant’s Opening Brief is where 
this issue was first briefed. See App. Op. Br.  pp. 222-228. 
Appellant retains the same argument number in this 
Supplemental Brief.
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During final argument counsel asked the jury to return a

verdict of guilty on three counts of second degree murder as

a part of a strategy to avoid a death verdict.  Appellant

immediately wrote a letter to the trial judge complaining

that his counsel had ignored his direction not to concede

any guilt in his final argument. (19 RT 3335-3336; 20 RT

3361-3366; 6 CT 1421.)

A hearing was held at which trial counsel admitted

that appellant had told him not to concede guilt.  Counsel

explained that he believed that as appellant’s counsel he

had control over tactical decisions during the trial.

Counsel stated that he believed the evidence of guilt was

overwhelming and a concession of second degree murder was

part of counsel’s strategy to avoid a death sentence.  (20

RT 3362-3363.)  The trial court sided with defense counsel

and agreed that trial counsel could make that tactical

decision despite appellant’s objections. (20 RT 3366.)

In Appellant’s Opening Brief, appellant argued

that his state and federal constitutional rights to a

fundamentally fair trial and to the effective assistance of

counsel were denied by his trial counsel’s conceding

appellant’s guilt during his final argument to the jury.

Appellant argued that his counsel could not concede his
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guilt of three counts of second degree murder over

appellant’s express objection and insistence that he did not

want his counsel to concede his guilt of any of the charges

during final argument. (App. Br., Arg. XVIII, pp. 222-228.) 

Respondent argued on appeal that trial counsel did

not render ineffective assistance of counsel in closing

argument by conceding appellant’s guilt of second degree

murder.  Respondent argued that a defense attorney in a

criminal case may, using his independent tactical judgment,

make a limited concession of his client’s guilt in

contravention of his client’s wishes, if counsel has a 

tactical reason for doing so.  Thus, counsel did not violate

appellant’s constitutional rights when counsel conceded

appellant’s guilt of second degree murder as a part of

pragmatic tactical choice aimed at avoiding the death

penalty. (Resp. Br. Arg. XIX, pp. 192-197.)  

After the filing of the briefs in this case, the

United States Supreme Court decided the case of McCoy v

Louisiana, No. 16-8255 (May 14, 2018).  In McCoy, trial

counsel conceded his client’s guilt to three counts of

second degree murder over the express objection of McCoy who

wanted his lawyer to argue in final argument that McCoy did

not commit the murders.  The Court reversed McCoy’s
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convictions of three counts of first degree murder and death

sentence, holding that the Sixth Amendment was violated when

McCoy’s counsel conceded guilt over McCoy’s express

objection.  Furthermore, the Sixth Amendment violation was

held to be structural error requiring automatic reversal. 

McCoy v Louisiana, Slip Opinion, pp. 5-13.

Appellant submits this Supplemental Brief to

discuss how the McCoy v Louisiana case is applicable to 

appellant’s case, requiring this Court to reverse

appellant’s convictions and death sentence.  Indeed, the

facts of the McCoy case are almost identical to the facts of

appellant’s case.

B.  APPELLANT WAS DENIED HIS SIXTH AMENDMENT            
    CONSTITUTIONAL RIGHT TO DECIDE THAT THE 

         OBJECTIVE OF HIS DEFENSE WAS TO MAINTAIN 
         HIS INNOCENCE, WHEN HIS ATTORNEY CONCEDED 
         HIS GUILT IN CLOSING ARGUMENTS AFTER 
         APPELLANT EXPRESSLY TOLD HIS ATTORNEY 
         NOT TO CONCEDE GUILT

Appellant originally argued in his Opening Brief

that trial counsel’s concession of appellant’s guilt over

appellant’s objection constituted ineffective assistance of

counsel.  (Brookhart v Janis (1966) 384 U.S. 1; People v

Frierson (1985) 39 Cal. 3d 803.)  However, the recent
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decision of the United States Supreme Court in McCoy v

Louisiana, No. 16-8255 (May 14, 2018) holds that counsel’s

concession of guilt during final argument over the

defendant’s express objection violates the defendant’s Sixth

Amendment constitutional right to decide that the objective

of his defense is to maintain his innocence.  

In McCoy, Robert McCoy was charged with the first

degree murder of three family members, the mother, step

father, and son of his estranged wife.  He pleaded not

guilty, insisting he was out of the State at the time of the

killings.  McCoy’s attorney, Larry English, concluded that

the evidence overwhelmingly proved that McCoy had committed

the murders.  English’s legal strategy was to concede that

McCoy had committed the three murders, but argue that he was

only guilty of second degree murder.  Counsel planned to

argue that McCoy’s mental state prevented him from forming

the specific intent necessary for first degree murder.  By

this strategy, counsel had hoped to avoid a death sentence.

In his opening statement, McCoy’s attorney argued

there was “no way reasonably possible” that the jury could

reach “any other conclusion than Robert McCoy was the cause

of these individual’s death.”  McCoy protested out of the

presence of the jury, but the trial court stated that
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English was representing him and he would not allow McCoy to

make any further outbursts.  McCoy testified in the defense

case, maintaining his innocence and presenting “an alibi

difficult to fathom.”  During his final argument, English

argued that McCoy was the killer and that he was taking the

burden of proof off the prosecutor on that issue.  However,

English argued that McCoy should only be convicted of second

degree murder.  The jury found McCoy guilty of three counts

of first degree murder.  

At the penalty trial, English again conceded that

McCoy had committed the crimes, but asked for mercy based

upon McCoy’s “serious mental and emotional issues.”  The

jury returned a death verdict.  In a motion for new trial

filed by a new defense counsel, McCoy argued that the court

had violated his constitutional rights by allowing English

to concede guilt over McCoy’s objections.  The motion was

denied.  On appeal to the Louisiana Supreme Court, the

convictions and death sentence were affirmed.  The State

Court held that defense counsel had authority to concede

guilt, despite the defendant’s opposition to any admission

of guilt “because counsel reasonably believed that admitting

guilt afforded McCoy the best chance to avoid a death

sentence.”  (McCoy v Louisiana, Slip Op., pp. 4-5.) 
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The United States Supreme Court reversed the

convictions and death sentence stating: “We hold that a

defendant has the right to insist that counsel refrain from

admitting guilt, even when counsel’s experience-based view

is that confessing guilt offers the defendant the best

chance to avoid the death penalty.”  (McCoy v Louisiana,

Slip Op., pp. 1-2.)  Under the Sixth Amendment “it is the

defendant’s prerogative, not counsel’s, to decide on the

objective of his defense: to admit guilt in the hope of

gaining mercy at the sentencing stage, or to maintain his

innocence, leaving it to the State to prove his guilt beyond

a reasonable doubt.” (McCoy v Louisiana, Slip Op., p. 2.) 2 

The Court reasoned that the right to defend

against criminal charges is personal and belongs to the

defendant.  At common law, self representation was the norm.

(Faretta v California (1975) 422 U.S. 806, 823.)  The Sixth

Amendment grants to the defendant the right to the

assistance of counsel, but the defendant retains the right

2  It is the function of the jury to decide guilt or
innocence. In United States v Martin Linen Supply Co. (1977)
430 U.S. 564, 572-573, the Court stated that: “[I]n a jury 
trial the primary finders of fact are the jurors . . . [A] 
trial judge is prohibited from entering a judgment of 
conviction or directing the jury to come forward with such a 
verdict . . .  regardless of how overwhelmingly the evidence 
may point in that direction.” 
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to decide “that the objective of the defense is to assert

innocence.” (McCoy v Louisiana, Slip Op., p. 6.)  “Just as a

defendant may steadfastly refuse to plead guilty in the face

of overwhelming evidence against her, or reject the

assistance of legal counsel despite the defendant’s own

inexperience and lack of professional qualifications, so may

she insist on maintaining her innocence at the guilt phase

of a capital trial.” (McCoy v Louisiana, Slip Op., p. 6.) 3

The Court recognized that “[c]ounsel may

reasonably assess a concession of guilt as best suited to

avoiding the death penalty.” (McCoy v Louisiana, Slip Op.,

p.7.)  In Florida v Nixon (2004) 543 U.S. 175, 178, the

Court held that the Constitution does not bar defense

3  In Faretta v California (1975) 422 U.S. 806, 819  -
820, the Court had earlier recognized the right of a 
defendant to present his own personal defense to a criminal 
charge as the basis for granting a constitutional right of 
self representation.  The Court stated:  “The Sixth Amendment 
does not provide merely that a defense shall be made for the 
accused; it grants to the accused personally the right to 
make his defense.  It is the accused, not counsel, who must 
be ‘informed of the nature and cause of the accusation,’ who 
must be ‘confronted with the witnesses against him,’ and who 
must be accorded ‘compulsory process for obtaining witnesses 
in his favor.’  Although not stated in the Amendment in so 
many words, the right to self-representation -- to make 
one's own defense personally -- is thus necessarily implied 
by the structure of the Amendment.  The right to defend is 
given directly to the accused; for it is he who suffers the 
consequences if the defense fails.” (Id. at 819-820.)
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counsel from conceding a capital defendant’s guilt at trial

when counsel confers with the defendant and the defendant

remains silent, neither approving nor protesting counsel’s

proposed strategy.  But, the rule is otherwise when the

defendant objects to the strategy.  “When a client expressly

asserts that the objective of ‘his defence’ is to maintain

innocence of the charged criminal acts, his lawyer must

abide by that objective and many not override it by

conceding guilt. U.S. Const., Amdt. 6.” (McCoy v Louisiana,

Slip Op., p. 7.) 4

4   In People v Samayoa (1997) 15 Cal. 4 th  795, 846 the 
Court held that it was not ineffective assistance of counsel 
for trial counsel to concede the defendant’s guilt of first 
degree murder and argue that there was no intent to kill and 
no special circumstance authorizing the death penalty.  The 
Court found this was a reasonable tactical choice on the 
part of defense counsel and there was nothing in the trial 
record indicating that the defendant objected to counsel’s 
tactic.  However, in People v Diggs (1986) 177 Cal.App. 3d
958, 970 the Court did find ineffective assistance of 
counsel based on trial counsel’s final argument which 
conceded his client’s guilt in a rape case, despite his 
client’s testimony denying any criminal activity, and in 
which he argued the “bizarre” defense that our permissive 
society, and not his client, was responsible for the crime. 
In People v Davis (1957) 48 Cal. 2d 241, trial counsel
became mentally incapacitated during the trial and delivered 
a closing argument in which he conceded his client’s 
presents at the scene of the murder and disparaged the alibi 
defense, despite his client’s testimony establishing an 
alibi. The Court found the error to be reversible per se 
because counsel’s argument was “injurious to [the 
defendant’s] right to have the jury fairly consider his 
theory of defense as disclosed by the evidence.” (People v
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The Court in McCoy reaffirmed the principle that

trial management is the lawyer’s province.  “Counsel

provides his or her assistance by making decisions such as

‘what arguments to pursue, what evidentiary objections to

raise, and what agreements to conclude regarding the

admission of evidence.’” (McCoy v Louisiana, Slip Op., p. 6,

citing Gonzalez v United States (2008) 553 U.S. 242, 248.) 

However, certain fundamental decisions are reserved for the

client, such as, “whether to plead guilty, waive the right

to a jury trial, testify in one’s own behalf, and forgo an

appeal.”  (McCoy v Louisiana, Slip Op., p. 6, citing Jones v

Barnes (1983) 463 U.S. 745, 751.) 5

Davis, supra, 48 Cal. 2d 241, 256.)

5  This is consistent with California case law. In the 
case of In re Horton (1991) 54 Cal. 3d 82, 95, this Court
noted that “When the accused exercises his constitutional 
right to representation by professional counsel, it is 
counsel, not defendant, who is in charge of the case. By 
choosing professional representation, the accused surrenders 
all but a handful of 'fundamental' personal rights to 
counsel's complete control of defense strategies and 
tactics."    However, it is for the defendant to decide such 
fundamental matters as whether to plead guilty, whether to 
waive the right to trial by jury, whether to waive the right 
to counsel, whether to testify, whether to waive the right 
to be free from self-incrimination, and whether to present a 
defense at the guilt phase of a capital trial. (In re
Horton, supra, 54 Cal. 3d 82, 95, citing, (Brookhart v.
Janis (1966) 384 U.S. 1, 7-8 (decision to plead guilty);
(People v. Holmes (1960) 54 Cal.2d 442, 443-444 (decision to
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The case of McCoy v Louisiana now requires the

Court to reverse appellant Pan’s convictions and death

sentence.  The facts of appellant’s case are almost

identical to the McCoy case. Prior to final argument at the

guilty trial, appellant’s trial counsel, Antonio Bestard,

told appellant that he intended to concede that appellant

was guilty of second degree murder and he was doing so in

order to maintain credibility with the jury.  Counsel

explained that he hoped that this would strengthen his later

arguments against the death penalty.  Appellant became angry

upon hearing this and told trial counsel that he did not

want counsel to concede any guilt.  Appellant wanted counsel

to argue to the jury that he was not guilty. (6 CT 1421.) 

Up to that point in time, the trial judge was not

informed of the dispute.  Apparently, the argument between

appellant and his counsel ended with each side thinking he

had convinced the other.  However, during final argument,

Mr. Bestard refused to follow appellant’s instructions and

argued to the jury that they should return verdicts of

waive jury);  (Faretta v. California (1975) 422 U.S. 806, 
834 (decision to waive counsel); (In re Tahl (1969) 1 Cal.3d
122, 132 (decision to waive right against self  -
incrimination); People v. Robles (1970) 2 Cal.3d 205, 215
(decision to testify); (People v. Frierson (1985) 39 Cal.3d 
803, 817-818 (decision to present a defense).)
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guilty on three counts of second degree murder.  He told the

jury: “You may find him guilty but not of first degree

murder . . . My client is guilty, if anything, of second

degree murder.  And I ask you to return that verdict.” (19

RT 3335-3336.)

The following morning appellant delivered a letter

to the trial judge stating: “I specifically instructed my

lawyer not to claim any guilt on my behalf which he failed

to do so during closing argument; which I was tempted to

cause a scene once I heard him claim something I instructed

him not to do; but I restrained myself out of respect for

the court and Your Honor and just decided to approach this

issue as I am now.” (6 CT 1421.)  Since the letter also

asked for new counsel to be appointed to represent him, the

Court held a Marsden hearing. (People v Marsden (1970) 2

Cal.3d 118.)

At the hearing, outside the presence of the jury,

the trial judge asked Mr. Bestard to respond to appellant’s

complaints in the letter.  Mr. Bestard stated that he felt

the evidence was overwhelming against appellant and that

conceding three counts of second degree murder was part of

his strategy to argue for a life sentence and avoid a death

verdict.  He stated that if he argued appellant was not

12



guilty that he would lose his credibility with the jury.  

(20 RT 3361-3363.)

Mr. Bestard admitted that appellant told him

before the argument that he wanted him to argue to the jury

that he was not guilty.   Mr. Bestard stated, “I know that

Mr. Pan did not want me to argue that, and I was aware that

he was very upset with me yesterday, and he had reason to

be.  He believes he’s not guilty.  He believes he wasn’t

there and he had nothing to do with it.”  (20 RT 3362.)  The

hearing ended with the trial court denying appellant’s

request for a new lawyer. (20 RT 3366.) Thereafter, jury

returned guilty verdicts on three counts of first degree

murder. (6 CT 1571-1578.)  At the penalty trial, the jury

returned a verdict of death. (6 CT 1655.)

The main difference between the facts of

appellant’s case and the facts of the McCoy case is that in

McCoy, trial counsel conceded McCoy’s guilt of three counts

of second degree murder in the opening statement.  McCoy

objected during a hearing outside the presence of the jury

to his lawyer’s concession of guilt, but the trial judge

ruled that counsel was allowed to make that concession. 

Thereafter, trial counsel made further concessions of guilt

in the opening statement and in the final arguments.
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In appellant’s case, trial counsel only conceded

his client’s guilt of three counts of second degree murder

during the final argument.  Appellant told his lawyer prior

to final argument not to concede guilt, but the Court was

not alerted to appellant’s objections until after the final

arguments had concluded.  Also, in McCoy, the defendant

testified that he did not commit the murders.  In

appellant’s case, appellant did not testify during the

trial.  But, like the defendant in McCoy, appellant was

claiming that he not guilty because he was not at the scene

of the murders.  That is what defense counsel, Mr. Bestard, 

told the judge during the Marsden hearing. (20 RT 3362.)

The factual differences between McCoy and

appellant’s case are not such that a different result is

required in appellant’s case.  The two cases are more

similar than different from one another.  In both cases, the

defendant told his lawyer not to concede his guilt on the

three charged murders.  In both cases, counsel refused to

follow the defendant’s direction and conceded guilt over the

defendant’s express objection.  In both cases, counsel’s

reason for the concession of guilt was to avoid a death

sentence.  In McCoy, the Court noted that counsel could

“reasonably believe that admitting guilt afforded McCoy the

14



best chance to avoid a death sentence.” (McCoy v Louisiana,

Slip Op., p. 4.)  In appellant’s case, counsel stated that

it was a strategic decision to argue for second degree

murder in order to avoid a death verdict. (20 RT 3362-3363.)

 Under the circumstances of this case, trial

counsel’s conceding appellant’s guilt over his objection was

tantamount to pleading appellant guilty to three counts of

second degree murder without appellant’s consent.  However,

the law is clear: “Whatever trial strategy or tactics an

attorney may employ in the defense of an accused he may not

enter a plea of guilty to a felony without the consent of

his client.” (People v Davis (1957) 48 Cal. 2d 241, 256,

citing  Pen. Code, § 1018.) 6 

Based on the recent case of McCoy v Louisiana,

6   In People v Rogers (1961) 56 Cal. 2d 301, defense
counsel entered into a stipulation in a court trial that the 
judge could only find the defendant guilty of second degree 
murder or manslaughter and could not find the defendant 
either guilty of first degree murder or not guilty.  This 
Court stated that “The vice of the stipulation, if given 
effect to by the trial judge, is that it constitutes in 
practical effect a withdrawal of defendant’s plea of not 
guilty and the entry of a plea of guilty to either murder in 
the second degree or manslaughter, not made personally by 
defendant but by his counsel.”  (People v Rogers, supra, 56
Cal. 2d 301, 305.) The Court held that the error was a 
violation of due process and was reversible per se. (People 
v Rogers, supra, at 307.)
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supra, the Court must reverse appellant’s convictions and

death sentence.  Trial counsel, Antonio Bestard, conceded

appellant’s guilt of three counts of second degree murder

over appellant’s express objection.  Trial counsel’s

concession of guilt over appellant’s objection violated

appellant’s Sixth Amendment right to decide “that the

objective of the defense is to assert innocence.” (McCoy v

Louisiana, Slip Op., p. 6.)  By conceding appellant’s guilt,

trial counsel deprived appellant of his right to have the

jury decide his guilt or innocence, which was the whole

point of the trial. 

C.  THE VIOLATION OF APPELLANT’S SIXTH AMENDMENT 
        RIGHT IN THIS CASE IS STRUCTURAL ERROR 
        REQUIRING AUTOMATIC REVERSAL OF APPELLANT’S          
        CONVICTIONS AND DEATH SENTENCE

Appellant originally argued in his Opening Brief

that the Court must reverse appellant’s conviction for this

constitutional error unless the error was harmless beyond a

reasonable doubt. (Chapman v California (1967) 386 U.S. 18,

24.)  However, the recent decision in McCoy v Louisiana, No.

16-8255 (May 14, 2018) holds that a counsel’s admission of a

client’s guilt over the client’s express objection is

structural error that requires automatic reversal of the

16



convictions and death sentence without the necessity of

showing prejudice.  (McCoy v Louisiana, Slip Op., pp. 11-

12.)

The Court in McCoy noted that it is the client’s

autonomy and not the competence of counsel that is in issue. 

The right to decide, that the objective of the defense is to

assert innocence, belongs to the defendant.  (McCoy v

Louisiana, Slip Op., pp. 6, 11.)  Thus, cases involving

claims of ineffective assistance of counsel, like Strickland

v Washington (1984) 466 U.S. 668 and United States v Cronic

(1984) 466 U.S. 648, which require a showing of prejudice,

are not applicable. 

Structural error “affect[s] the framework within

which the trial proceeds,” as distinguished from a lapse or

flaw that is “simply an error in the trial process itself.”

(McCoy v Louisiana, Slip Op., pp. 11-12; Arizona v

Fulminante (1991) 499 U.S. 279, 310.)  An error is

structural “if the right at issue is not designed to protect

the defendant from an erroneous conviction but instead

protects some other interest,” such as, “the fundamental

legal principle that a defendant must be allowed to make his

own choice about the proper way to protect his own liberty.”

(McCoy v Louisiana, Slip Op., p.12; Weaver v Massachusetts

17



(2017) 137 S.Ct. 1899, 1908; Faretta v California (1975) 422

U.S. 806, 834.))  An error is also structural “when its

effects are too hard to measure, as is true of the right to

counsel of choice, or where the error will inevitably signal

fundamental unfairness,” as with the failure to instruct on

reasonable doubt. (McCoy v Louisiana, Slip Op., p.12; United

States v Gonzalez-Lopez (2006) 548 U.S. 140, 149; Sullivan v

Louisiana (1993) 508 U.S. 275, 279.) 

In McCoy, the Supreme Court stated that a

concession of guilt by trial counsel, over the defendant’s

objection, “blocks the defendant’s right to make the

fundamental choices about his own defenses.”  (McCoy v

Louisiana, Slip Op., p. 12.)  Furthermore, the effects of

counsel’s admission of his client’s guilt “would be

immeasurable, because a jury would almost certainly be

swayed by a lawyer’s concession of his client’s guilt.” 

(McCoy v Louisiana, Slip Op;., p. 12.)  Thus, the Supreme

Court stated that “McCoy must therefore be accorded a new

trial without any need first to show prejudice.”  (McCoy v

Louisiana, Slip Op., p. 12.)

In appellant’s case, his trial counsel, Antonio

Bestard, conceded appellant’s guilt on three counts of

second degree murder despite appellant’s insistent objection

18



that he did not want his counsel to concede any guilt.  By

conceding guilt over appellant’s objection, trial counsel

deprived appellant of his Sixth Amendment constitutional

right to choose his own defense and assert his innocence. 

It resulted in a trial that was fundamentally unfair. “[A]

jury would almost certainly be swayed by a lawyer’s

concession of his client’s guilt.”  (McCoy v Louisiana, Slip

Op;., p. 12.)  Therefore, the error is structural error

requiring the automatic reversal of appellant’s convictions

and death sentence. 7

CONCLUSION

Based on the foregoing, appellant urges the Court 

to reverse his convictions and death sentence.

Respectfully submitted,

_______________________
JOSEPH F. WALSH 
Attorney for Appellant 
SAMRETH SAM PAN

7   Although the case of McCoy v Louisiana was decided 
after appellant’s trial, it is applicable to appellant’s 
case because appellant’s case is not final while it is 
pending on direct appeal.  “[A] a new rule for the conduct of 
criminal prosecutions is to be applied retroactively to all 
cases, state or federal, pending on direct review or not yet 
final.” (Griffith v Kentucky (1987) 479 U.S. 314, 328; 
People v Cage (2007) 40 Cal. 4 th  965, 974 n. 4.)
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