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Pursuant to California Evidence Code §§ 451(a), 452(d)(1) and 459
and California Rules of Court 8.252, Defendant-Respondent United
Airlines, Inc. (“United”) requests that this Court take judicial notice of two
legislative history documents relevant to the arguments in United’s Answer
Brief on the merits, submitted herewith: 1) The Assembly Committee on
Labor & Employment, Report Re: AB 2509 (1999-2000 Legislative
Session); and 2) the Statement of Findings by the Industrial Welfare
Commission of the State of California in Connection with the Revision in
1976 of Its Orders Regulating Wages, Hours, and Working conditions
(dated August 13, 1976). True and correct copies of these documents are
attached hereto as Exhibits A and B.

United requested that the Ninth Circuit Court of Appeals take
judicial notice of these documents in the Ward and Vidrio appeals, and that
court granted United’s request. The two legislative history documents are
directly relevant to the matters discussed in United’s Answer Brief, as they
illustrate the animating purposes behind California Labor Code Section 226
and Wage Order 9, Section 1(E) (the RLA Exemption). Because the
documents are true and correct cbpies of publicly-available records of the
California Legislature and the Industrial Welfare Commission, United

respectfully requests that this Court take judicial notice of these documents.

Dated: November 9, 2018 O’MELVENY & MYERS LLP

Adam P. KohSweeney
Attorneys for Defendant/Respondent
United Airlines, Inc.
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BILL ANALYSIS

Page 1
Date of Hearing: April 12, 2000
ASSEMBLY COMMITTEE ON LABOR AND EMPLOYMENT
Darrell Steinberg, Chair
AB 2509 (Steinberg) - As Introduced: February 24, 2000
SUMMARY : Revises statutes relating to the administrative and

civil enforcement of wage and hour laws including wage
collection and enforcement procedures before the Labor
Commissioner (Commissioner). Specifically, —this bill :

1)Provides that in an administrative wage claim proceeding
(Berman hearing) before the Commissioner, a notice for
production of documents, which is served by mail, may be used
in lieu of subpoena, which requires personal service.

2)Provides that the legal rate of interest on due and unpaid
wages at a Berman hearing shall be at the rate established by
Civil Code Section 3289(b), which is 10%.

3)Provides that following a Berman hearing, an employer filing
an appeal shall post an undertaking in the amount of the
Commissioner's final order, decision or award. Provides
further that the requirement of judicial arbitration does not
apply in such proceedings. Provides that in cases where the
Commissioner represents the wage claimant in such proceedings,
the Commissioner may be awarded attorneys fees in the same
manner as private counsel representing a wage claimant.

4)Provides if the United States Department of Labor (Labor
Department) determines that the Commissioner has erred in
dismissing the complaint of an employee of unlawful
retaliation, as specified, the Commissioner shall, within 15
days after receipt of the Labor Department's determination,
either notify the parties of the ongoing of the investigation
of the employees complaint, or shall issue a new determination
in the matter.

Provides that an employee may file a civil action for unlawful
retaliation, as specified, without first filing a
discrimination claim before the Commissioner, and that the
limitation periods for such administrative remedies do not
apply in such a civil action.

5)Provides that the parent of and substantial shareholders in a

_AB 2500
Page 2

corporation are Jjointly and severally liable with the
corporation for unpaid wages and penalties. Defines
wsubstantial shareholder" as provided in Labor Code section
3717, as a shareholder who owns at least 15 percent of the
total value of all classes of stock, or fifteen percent of the
beneficial interests in the corporation.

6)Provides that a successor, as defined, to an employer who owes

wages to his or her former employees is liable for those
wages.

Provided by LRI History LLC Page 1 of 6.



7)Provides that in cases where wages are paid with a check for
which payment is refused due to insufficient funds, the
imposition of up to 30 days' waiting time penalties applies to
all employers, rather than employers only in the building and
construction industry.

8)Clarifies that Labor Code Section 1194, which provides for an
award of attorneys fees for an employee in cases involving
failure to pay minimum wage and overtime wages, is separate
from, and not controlled by Labor Code Section 218.5, which
provides for prevailing party attorneys fees in other wage
cases.

9)Provides that the legal rate of interest on due and unpaid
wages in a civil action for unpaid wages shall be established
by Civil Code Section 3289(b), which is 10%.

10)Provides that an employer's itemized wage statement shall
include, among other information, the number of piecework
units earned and any applicable piece rate if paid on a
piecework basis, and for non-exempt employees, the applicable
hourly rates in effect during the pay period and the hourly
rate of pay and hours worked, where applicable.

Clarifies that the employer shall keep specified payroll
records for employees paid in cash and by check.

Provides, in the case of a knowing and intentional failure by
an employer to comply with the itemized wage statement
requirements, for an employee to recover a penalty of up to
$100 per payroll period up to a maximum of $10,000. Provides
that an employee may bring a complaint before the Commissioner
or file a civil action for damages or penalties, and
attorney's fees.

_AB_ 2509
Page 3

11)Provides that in a case where an employer fails to maintain
records that identify each employee to whom wages are paid,
penalties shall be computed by multiplying the number of
employees employed on the date the penalty for the preceding
year, unless the employer affirmatively establishes evidence
that supports a lesser penalty based upon proof of a lesser
number of affected employees. :

12)pProvides for penalties for an employer who violates the
requirement that no employer shall require any employee to
work during any meal or rest period mandated by an applicable
order of the Industrial Welfare Commission (IWC). Provides
for penalties of $50 per employee per pay period and payment
of an amount equal to twice the average hourly rate of
compensation for the employee for the full length of the meal
or rest period. Provides that an employee may bring a
complaint before the Commissioner or file a civil action or
for damages or penalties, and attorney's fees.

13)Provides that the Commissioner may order an employer to post
a bond if the employer fails to satisfy a final judgment for
interest, penalties and other demands for compensation within
the jurisdiction of the Commissioner, as well as unpaid wages.
Provides that the bond shall cover such interest, penalties,
or other demands, as well as unpaid wages.

l4)Provides that the Commissioner shall, under specified
circumstances, order the employer to post a workplace notice
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describing the nature of a violation and related information.

15)Provides that any amounts paid directly by a patron to a
dancer employed by an employer subject to IWC Order No. 5 or
10 shall be deemed a gratuity.

16) Prohibits an employer from deducting from a gratuity
indicated by a patron on a credit card slip any credit card
payment processing fee or cost. Requires payment of
gratuities made by credit card to be made to the employees not
iater than the next regular payday following the date the
patron authorized the credit card payment.

17)Provides that an employer shall maintain payroll records
showing the number of piece-rate units earned by and any
applicable piece rate paid to employees.

_AB 2509
Page 4

18)Provides that the civil penalty for an employer who willfully
fails to maintain specified payroll records includes, in
addition to records required by statute, records required by
any applicable wage orders of the IWC. Revises the penalty
for a violation of this section from $500 to $100 per employee
for each payroll period up to a maximum period of three years.

19)Provides that the ligquidated damages for a violation of
minimum wage . laws may be awarded in a hearing before the
Commissioner in the Same manner as a civil action under
current law.

20)Provides that with respect to a claim for a failure to pay
minimum wages, the Commissioner may, in the same proceeding,
order both payment of wages owed, interest thereon, statutory
liquidated damages and civil penalties.

1)Provides in a Berman hearing for documents to be obtained by
subpoena served by personal service, but not a notice
delivered by mail.

2)Establishes the rate of interest on unpaid wages a Berman
hearing based on a statute which has been repealed.

3)Provides for the appeal to and a de novo review in court of
the Commissioner's order, decision, or award following a
Berman hearing.

4)provides for an appeal to the Labor Department of a dismissal
of an employee's complaint of unlawful discrimination.

5)Provides under Labor Code section 2717 for a civil action to
hold substantial shareholders of a corporation without
workers' compensation insurance liable for reimbursement of
the Uninsured Employers Fund.

6)Provides under Labor Code section 2684 that in garment
manufacturing, a business which is a successor to an employer
who owes wages to the former employees is liable for those
wages 1if the successor meets specified criteria.

7)Provides a penalty of up’to 30 days' wages for an employer in

Provided by LRI History LLC
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the building and construction trades who intentionally pays
wages with a check for which payment is refused due to
insufficient funds.

8)Provides for an employee to recover in a civil action for a
failure to pay minimum wage or overtime compensation
reasonable attorney's fees, and costs of suit.

9)Provides under Civil Code Section 3289(b) for recovery of
interest at a rate of 10% in a civil action for a breach of
contract, as specified.

10)Provides that when wages are paid, an employer shall issue an
itemized wage statement including specified information
including net and gross wages earned; total hours worked; the
dates of the period covered; and all deductions.

Provides, in the case of a knowing and intentional failure by
an employer to comply with the itemized wage statement
requirements, an employee may recover a penalty of actual
damages or $100, whichever is greater, plus costs and
reasonable attorneys fees.

11)Provides that an employer who violates the itemized wage
statement requirements is subject to a civil penalty in the
amount of $250 per employee per violation in an initial
citation and $1,000 per employee for each violation in a
subsequent citation. Provides that the Commissioner shall
take into consideration whether the violation was inadvertent,
and may decide not to penalize an employer for a first
violation when that violation was due to a clerical error or
inadvertent mistake.

12)Provides, under Wages Orders of the IWC for meal periods and
rest periods. Provide under the Wage Orders for an "on duty"
meal period when the nature of the work prevents an employee
from being relieved of all duty and when by written agreement
between the parties an on-the-job paid meal period is agreed
to.

13)pProvides that the Commissioner may order an employer to post
a bond to ensure future payment of wages in cases where the
employer has failed to satisfy a final judgment for nonpayment
of wages.

—AB 2509
Page 6

l4)Provides for employers to post specified information
including applicable wage orders of the IWC, information on
safety and health, harassment and discrimination in
employment, and rights under the Family and Medical Leave Act.

15) Defines "gratuity" to mean any tip, gratuity, money or part
thereof, which has been paid or given to or left for an
employee by a patron of a business over and above the actual
amount due for services rendered or for goods, food, drink, or
articles sold or served to the patron.
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16) Provides that no employer shall collect, take or receive any
gratuity or part thereof paid, given or left for an employee
by a patron, or deduct any amount form wages due an employee
on account of such gratuity. Provides that this prohibition
does not apply under specified circumstances.

17) Requires an employer to keep payroll records containing
specified information including the names, addresses and hours
worked daily by employees.

18) Provides a civil penalty of $500 for an employer who fails
to keep specified payroll records.

19)Provides that the liquidated damages in an amount equal to
the wages unlawfully unpaid and interest thereon for a
violation of minimum wage laws may be awarded in a civil
action.

20)Provides for the Commissioner to issue a civil penalty
citation of $50 for an initial violation of minimum wages and
$250 for subsequent violations, and establishes a proceeding
to contest such a penalty citation.

Provides for the Commissioner to order payment of minimum

wages owed to an employee in a separate proceeding before the
Commissioner under Labor Code section 98.

_FISCAL EFFECT : Unknown
_COMMENTS

1)Current statutes, regulations, and wage orders of the IWC
establish requirements for the payment of wages including

_AB 2509
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minimum wages and overtime, hours of work, and a framework of
administrative and civil remedies for violations of wage and
hour laws. This bill revises the administrative and civil
procedures, remedies and record keeping requirements for the
stated purpose of strengthening enforcement of existing wage
and hour standards. It does not increase minimum wages or
revise overtime requirements.

2)Revisions in the administrative procedures for wage claims
before the Commissioner and appeals of the Commissioner's
decision include:

a)Allowing records to be obtained through a notice, rather
than a subpoena. A subpoena, which is allowed Uﬁger
current law requires personal service. A notice may be
mailed.

b)Allowing the commissioner to combine two separate
proceedings established under current law, one for payment
of minimum wages owed, and another for civil penalties for
failure to pay minimum wage, into a single proceeding.

c)Providing that the Commissioner may award liquidated

damages for a minimum wage violation instead of requiring
the Commissioner or employee to file a civil suit to ’

recover such damages. Under current law such damages may
be recovered in a civil action by the Commissioner or the
wage claimant, but not in an administrative hearing before

the Commissioner.
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d)Establishing the rate of interest on unpaid wages at 10% in
both administrative and civil court cases. Current law
cites a repealed section and is confusing.

e)Requiring an employer appealing a Commissioner's order
following a hearing to post an undertaking and waiving the
requirement for judicial arbitration in such cases. The
judicial arbitration hearing may be viewed as redundant to
the Berman hearing in these cases.

3)Revisions related to wage and payroll records include:
a)Providing that itemized wage statements and central payroll

records include piece rate and hourly pay rate information
for piece rate and hourly workers.

~AB 2509
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b)Increasing the penalties for violation of itemized wage
statement and central payroll records requirements.

c)Shifting the burden of proof concerning the number of
workers at an establishment where payroll records are
missing.

4)Revisions related to penalties for violations of other wage
and hour standards include:

a)Applying penalties for intentionally issuance of a bad
(insufficient funds) payroll check ~applies to all
employers rather than construction employers only. Under
current law, the penalty is limited to construction

employers.

b)Requiring an employer determined by the Commissioner to
have engaged in a pattern and practice of wage law
violations to post a workplace notice of findings and the
Commissioner's- telephone number to report further

violations.
5)Revisions for the purpose of clarifying existing law include:

a)Clarifying that an employee may bring a civil action for
unlawful retaliation without exhausting administrative
remedies, as specified, with the Commissioner.

b)Clarifying that Labor Code Section 1194, which provides for
an award of attorneys fees for an employee in cases
involving failure to pay minimum wage and overtime wages,
is separate from, and not controlled by Labor Code Section
218.5, which provides for prevailing party attorneys fees
in other wage cases.

6)This bill also provides for unpaid wages to be collected from
substantial shareholders and successor entities under
specified circumstances. The substantial shareholders
provision is based on substantial shareholder liability for
corporations which lack workers' compensation insurance. The
successor entity provision is based on the existing provision
related to successor liability for unpaid wages in the garment
manufacturing industry.

rovided by LRI History LLC
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7)Last year the supporters sponsored similar legislation in AB
633 and AB 1652, which passed and were vetoed. This bill does
not contain a number of controversial provisions proposed in
last year's legislation. For example, it does not establish a
private right of action to recover and share in a portion of
the state's civil penalties for wage violations, and for
minimum wage and overtime violations. It does not carry
forward a proposal to establish liquidated damages for
overtime violations. It does not prescribe the Commifsioner's
required efforts to collect wage judgements.

8)Supporters state that California has a large and growing
"underground economy" of employers who are chronic violators
of wage and hour, safety, and tax laws. Such employers pay
cash under the table or with checks that bounce, fail to
report and pay employment taxes, work their employees long
hours without rest breaks, and avoid paying wage judgments
issued against them. They cheat workers out of billions of
dollars in wages owed to them under minimum wage and overtime
laws. California‘'s underground economy supplants an estimated
$60 billion in legal business transactions. According to
executive orders concerning the expanding underground economy
issued by Governor's Deukmejian and Wilson, the state's loss
of income taxes alone increased from $2 billion in 1986 to $3
billion in 1993.

They state that this bill streamlines the Commissioner process
by allowing document requests by mail; by allowing the
commissioner to re-open a discrimination case on remand from
the Department of Labor; and providing for a "one-stop” civil
penalty system where both wages and penalties can be recovered
at one time; ensures that workers are provided adequate record
keeping information, ensures that employers cannot easily
escape wage liability, and that this bill clarifies areas of
the law.

9)Opponents state that they have serious concerns regarding
nearly all of the twenty-nine changes proposed by this bill
and their impact on California's employers who even
inadvertently violate a wage and hour law. These include:
authorizing the Commissioner to create new, different rules of
evidence and subpoenas process for wage and hour claims;
eliminating judicial discretion to require non-binding
arbitration on appeals; reopening of previously dismissed
claims when letters criticizing a state program are filed with

ZAB 2509
Page 10

the U.S. Department of Labor; establishment of joint, and
several liabilities for substantial shareholders, parent
corporations and successors for unpaid wages and penalties;
mandated private taxpayer payment of civil servant attorneys;
wage and hour claims permitted in civil court prior to
exhaustion of administrative remedies; new commissioner
authority to assess civil damages, including ligquidated
damages; and new mandated payment of restitution plus civil
penalties for failure to pay minimum wage consisting of all
underpaid wages, any interest owed and statutory liquidated
damages.
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REGISTERED SUPPORT / OPPOSITION : .

—Support

American Federation of State, County and Municipal Employees
California Conference Board of the Amalgamated Transit Union
California Conference of Machinists

California Labor Federation, AFL-CIO

Employment Law Center, Legal Aid Society of San Francisco
Engineers and Scientists of California

Exotic Dancers Alliance

Hotel Employees, Restaurant Employees International Union
Mexican American Legal Defense and Educational Fund

Region 8 States Council of the United Food & Commercial Workers
Service Employees International Union

Transport Workers Union of America

. s

Associated General Contractors

California Chamber of Commerce

California Manufacturers and Technology Association
California Retailers Association

Civil Justice Association of California

Western Growers Association

: Ralph Lightstone / L. & E. /
(916)319-2091
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STATEMENT OF FINDINGS. .
BY THE INDUSTRIAL WELFARE COMMISSION OF THE
STATE OF CALIFORNIA
IN CONNECTION WITH THE REVISION IN 1976 OF ITS
ORDERS REGULATING WAGES, HOURS AND WORKING CONDITIQNS

Introduction

The legislature of this state created the Industrial Welfare Commission 63
years ago when it was persuaded that women and minors employed in California
often had to work under inhumane conditioms and for inadequate pay beceause they
had no power to secure more reasona.b_le treatment.

At 16 cents an hour or ten dollars for & 60-hour week, the first minimum
wage that the Commission set in the canning industry in 1916, was more than what

the majority of the affected workers were then earning.

Appointed by the Governor for staggered four year terms, the Commission usually
consisted of two. representatives for the employees, two for employers, and one for
the public, but the only legal requirement was that one Conmissiomer be a woman.

At first that women was Ketherine Edson, who had fought for creation of the
commission and then served as its primary enforcement officer. There was no
Division of Indu_strial Welfare in those days to enforce Industrial Welfare Commission
regulations. _ |

Those early coamuissioners were brave. In 1920 théy found that women and
minors -we.re being overworked and underpaid in agriculture. They issued an order
requiring premium pay for mreftime work in the fields--one and one quarter times the
minimm wage after eight hours in a day and on Sundsy and forty-eight hours in a
week and double time after twelve hours a day, with two and a half times the
ninimm after the first elght hours of work on Sunday. But, without an sdministrative
arm, the Commission had to reiy on warnings in capital letters that a violation
would be a misdemeanor, and, that failing, the Industrial Welfare Commission cancelled

the order two years later, explaining that it was unable to enforce the law.
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"T.W.C." == that was what the Industrial Welfare Commission came to be called
as it issued orders protecting women and minors working in one industry after the
other. They are now known as: Order 1, Manufacturing Industry; Order 2, Personal
Service Industry; Order 3, Canning, .Freezing and Preserving Industry; Order ,
Professional, Technical, Clerical, Mgchanical and Similar Occupations; Order 5,
Public Housekeeping Industry; Order 6, Laundry, Linen Supply and Dry Cleaning
Industry; Order T, Mercantile Industry; Order 8, Handling Products Ai‘tei' Mvest
(covering cameréial packing sheds); Order 9, Transportation Industry; Order 10,
Amusement and Recreation Ind{zstry; Order 11, Broadcasting Industry; Order 12,
Motion Picture Industry; Order 13, Preparing Agricultural Products for Market
(on the ‘farm) ; Order 14, Agricultural Occupations; Order 15, Household Occupations.

On-site construction, on-site drilling and mining, and on-site logg;ng ‘operations
are not covered by I.W.C. orders because_wage boards representing those activities
have not been called.

The legislature itself passed the basic law controlling the hours of women--the
Eight Hour ILaw--about the time that 1t created the I.W.C., and listed the relatively
few industries in which women were employed and to which it applied. Industries
that were exempted, such es canning and agriculture, and industries into which
women moved later, were regulated by the Commissionm. Other lebor legislation was
also adopted in the belief that a prosperiné econdv and a stable social structure
required Ffalr p]ay for employees and dependable ground rules for the conduct 61‘
business. On the whole,v the legislature was content to let the Commission do the
prolonged work of investigating conditions inciustry by industry and of increasing
the minimm wage as it became necessary.

Whenever the Commission proposed to raise the minimum waege or make other
significant changes, it was told that business would collapse or move out of the

state. The Commission finds the contrary. The decades since the advent of the I.W.C.
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have seen California emerge as one of the most populous and prosperous states in
the nation. Although unemployment is worrisome, it is general throughout the
country. Automation, mechanization_ of agriculture, and migration of plants are
general phenomena that have taken place with little or no connection to the I.W.C.'s
| regulations. Indeed, judging fram the public response to this revision of the
I.W.C. orders, large sections of industry seem not to have been aware of the Com~
mission's existence at all.

Doubtless that is due to the fact that the Commission's orders covered only
women and minors. True, it often happened that men also benefited from them. When
an exhsust fan is installed to expel intolerable steam, ev;ary worker in the room
feels the result. But in many plants and occupations there wére no women at all.

As pressure for laws guaranteeing equal employment of women developed, the charge
often was made that legislation especially protecting women was also keeping them
out of jobs. In California, women had to be paid overtime; men did not. They had
to have rest periods and duty-free meal periods; men did not. There was a limit on
how much a woman could be required to 1lift, but no limit for men.

In 1970 the people of California amended Articlé 20 of the state constitution
to permmit the legislature to give the I.W.C. authority to regulate for a.ll‘employees.
In June 1971 a court rules in the Rosenberg case that fhe ceiling on hcursvthat could be
worked by women was invalid, and that the maximum 1ift also was discriminatory and
not valid. Hence, other I.W.C. regulations also were under a cloud.

‘Then in 1972 the legislature amended seetion 1171 of‘the Labor Code to give the
Industrial Welfare Commission authority to set a minimum wage for all employees in the
state, some eight and one-half million. Of these, about one and one-half million
were working for pay close to the minimum wﬁge and sometimes below, since they were
not among those covered by federal standards. In the following year, AB 478 was |

passed to give the Commission the job of regulating hours and working conditions for

men as well as for women and minors and to foresta.ll any conflict in jurisdiction with
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The timing was awkward for.the Commission. It had ﬁeen able in 1973 to sppoint
wage boards and to go through the process required to set minimm wage without any
problem, but its procedures in hurfying to get out orders on working conditions at
the sa.me time left it open to a successful court challenge by the AFL-CIO. The
1974 minimm wege order went into effect, but the other orders did not.

This Commission, then faced the monumental task of revising orders which were
eight years old and which had been made obsolete both by civil rights laws prohibiting
inequality in employment practices based on sex and by the regulation of some working
conditions by Cal/OSHA. It was further pressed by a U. S. Supreme Court decision
last January which sustained a ruling that the requirement for overtime for women
wae in conflict with the Civil Rights Act.

The I.W.C. began its task last August by a,sking_ employers and their associations
and employee organizations to recommend pecple to serve on fifteen wage boards-~one
for each industry or occupational group covereﬁ by an order. In November, the Commi.ssion
appointed the wage boards, each with an equal number of members representing employers
and employees. Impartial chairpersons with pfofeasional backgrounds in economics and
mediation were selected to represent the commission. Altogether 185 pecple contributed
their expertise in a series of meetings early this year. | Employer and labor groups sub-
‘mitted much written material for study by the boards. The Comniséibn cearefully con-
gidered the wage board recommendsations ﬁen it drew ub its proposals. It sought and
received further information in eight days of public hearings in three cities early
in June. More than 450 pei'sons spoke, at least 1500 attended, and 680 written
~ statements vere submitted before the Commission went into executive session this month
to revise its proposals. The Commissioners listened attentively and read carefully,
always mindful of the intent of the legislature expressed in Section 11 of Chapter 1007
of the Statutes of 1973 that the I.W.C. interpret its "duty and suthority . . . ina
manner whiéh does not cause undue hardship and loss of employment oppoz;tuni_ties in any

segment of industry in California’.
"984211414
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The Comnission must conclude from the facts that legislature intended for it to
establish reasonable standards for minimm wages, hours a.nd- working conditions for men
aﬁ well as 'for women, and that it must have known that any such standards would have
some impact on some sections of business and industry. Much testinimy pointed to potentis
effects of which the Commissioners had not been fully aware, and the final orders reflect
. changes made in response to such information.

In making its regulation of hours mare flexible, in recognizing the force of
collective bargaining agreements, in exempting certain employees rrcl_n certain provisions,
in deleting its proposed requirement for resilient flooring, in recognizing the tradition
that some persons engaged in crafts provide their own tools, and in many other respects,
the Commission has minimized the impact of its orders to the degree that it deemed
to be justified by the facts. If experience demonstra.teé that other changes need to
be made, the opportunity to correct these I.W.C. Orders of 1976 will come in 1978,

since the law now requires the Commission to review its regulations every two years.

Revieving its 1976 Orders section by section, the Industrial Welfare Commission
makes these statements on its findings.

1. APPLICABILITY

Industry representatives asked that "primarily" be substituted for "predaminantly"
intellectual, etc. in subsection (1), because théy were used to working with the
exemption of supervisory employees in };he federal Fair Labor Standards Act. The best
objective standard of "primary duty", an FLSA bulletin declares, is that over 50
percent of the employeel's time be spent on supervisory dutj.es, and is related to the
frequency with which the employee exercises discretionary powers and the relative
extent to which the exiployee is free from supervision. This and the relationship of the

wage of the supervisorial employee to that of the non-exempt employee were deemed

adequate protection against abuse.
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Certain employees were exempted in the Applicability section from provisions
of Order 9-76, Transportation. -The Commission found that it would be difficult to
enforce standards for employees crossing state lines and that the exempted employees
were betfer protected by thelr collective bargaining agreements pursuant to the
Railway Labor Act.

Ride operators who assemble and disassemble and move ride equipment in travelling
.carnivals have unusuel arrsngements for hours and wages which justify their exemption
from the wage and hours sections of Order 10, the Commission found.

Requests by hospital management that health care facilities be separated out from
Order 5, Public Housekeeping, will be further considered by the Commission before it .
appoints wage boards for its next review of the orders.

Sheepherders were exempted from provisions of Order 14, Agricultural Occupations,
in response to descriptions in the hearings of how sheepherdere travel to pasture
and camp with their flocks. The Commission intends only such sheepherders to be exempt ,

and does not include shearers or employees who tend sheep as part of their duties on

a farm.

In Order 15, fhe Commission did not include the specific exemption of government
employees, deeming it to be unnecessary, but such exemption is implicit. The Order
gtates that it applies only to persons employed by private householders.

Employees of agencies which dispatch workers to households are covered by
Order 5, Public Housekeeping. |

The Commission found that household occupations , including baby sitters employed
more than 8 hours a week, have been covered by the federal minimum wege law since
May 1974, and by the state minimum wage law since March 197k. Certain payroll records
also are required for Social Security. Cmee@ently the attempt to give household
employees some of the standard protections accorded to other employees weuld not be

unreasonably burdensome, especially considering the fact that household employees

798421146
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have long'sur.fered disproportionately from unequal treatment.

The COmisaion d.ecided to d.rop its proposal to cover baby sitters and to
iet federal law prevail when it became: apparent that many of the low-paid
workers it is obligated to protect would have to pay out more for baby-sitting

than they could earn in a day.

2. DEFINITIONS
"WOrkday"' and "workweek" were added in respanse to frequent requests, since
it is remsomable that all pa.rtieé should be clear about the rules. The definitions
adopted are flexible enough to allow for many kinds of scheduling, restrictive
~ enough to prevent sbuses in scheduling, and in harmony with the Walsh-Healey
lav on which many industi'ies base their practice. |
An expaﬁded definition of "employee" was used in Orders 2, Personal Service;
5, Public Housekeeping; and 7, Mercantile; because of the problem of determining
" whether booth renfers in beauty shops are covered by the Order. The wording vas
carefully developed and unsn:l.mmély approved by members of Wage Board #2. |
The definition of "hours worked" m expanded in Order 5, Public
Housekeeping, to deal with the difricul;cy that resident managers of apartment
houses and motels have in keeping track of hours actually worked. The
language allows for recognition of agreements wnich__ would realistically reflect
hours worked, without requiring detailed record-keeping . Any estimate of
hours worked iﬁcorporated in such an agreement must bear a reascnable relationship
to the duties required, the size of the establishment, and the amount of time

on the premises that the employee is free to devote to his or her own uses.

The definition of "Broadcasting Industry" was changed to include "taping

for brosdcast”, in respomse to a reasonable request by the industry.
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3. HOURS AND DAYS OF WORK

The Commission continues to find, as it .has for decades, thalt certain employers
overwork employees who are in a weak position to refuse to work long hours, and that
premium pay for overtime is a means of deterring such practices, vhile permitting
occasional longer days when peak work loads require them. |

At the same time it is mindful of the economic impact imposing overtime regula=-
ticﬁs on ipdustries which have made other arrangements with their employees through
collective bargaining. The Commission is aware that such agreements do not always
represent strong bargaining power by the employees and that minimal overtime provisions
cannot always be presumed to represent a trade-off for other benefits. It has found that
its primary responsibility for protecting emplayees against overwvork extends to those
without adequate collective bargaining protection. Besed on the adequacy of
collective bargrining, the Commission has included in Orders 1, 4, 6, 7, 9, 11, and
12 a provision directing thg.t the_premium pay end hours provisions of collective
bargeining agreements shall prevail over the provisions of basic I.W.C. regulations
on Hours and Days of Work. This served to emeliorate the impact on industries in
which non-conforming work schedules were balanced by contract provisions improving
the welfare of employees in other ways. The Comission did not deem it necessary
to include th:;.s provision in Order 3, since the collective bargaining contracts in
the canning, freezing and preserving industry have long comformed to the I.W.C.
pattern, the wage board for the industry was in general agreemgnt on hours, and the
small number of employees ‘who are not covered by collective bargaining agreemegts
continue to need the protection of the order.

The Commission also found that there is a growing movement among employees,
as vell as among employers, toward more flex.ib:l.lity in the hours and days of work. In
allowing for a week of four ten-hour days without ovértime , & majority of the Com-
missioners found that the welfare of employees was served by feducing the amount of

travel to and from work, and by having the option of & schedule providing three days
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off in the week. It dropped its proposals in subsection (B) that they be four
consecutive days and allowed four days within five, with the intent of assuring employees
8t least two consecutive days off. Several drivers of lsundry trucks had testified that
they work such & schedule and £ind it adva.nte.géms to themselves &as well as necessary

to their employers. . -

Public testimony persuaded the Commissfion that it was unreasonsble to allow ome
employee to refuse to work such a schedule and thus disrupt an otherwise acceptable
arrangement. Tt therefore provided that two-thirds of the affected employees must
agree to such a schedule, and it defeted a paragraph which said an employee could not be
disciplined for refusing to work the schedule. |

W industry representatives described situations in which it would be {mpractical
to insist upon a 12 hour span between an employee's shifts. The Camnission found that the
provision was a confusing and unnecessary holdover related to previous regulations and
therefore deleted the requirement.

It is implicit in the requirement for premium pay on.the- seventh day that the
_seventh day of wark is intended. | |

Representatives of long haul drivers, both on the wage boasrd and in the public
bearing, testified that their basic wage rates, acmet;t.mes based on milesge, incorporate
premium pay for anticipated overtime. They asked that drivers whose hours of service
are regulated by the U. S. Department of Transpartation be exempted. The Camission
Tound that these federal regulations provide daily and cumulative limits om the
number of hours that can be worked without time off and exempted such drivers from
the section on Hours and Deys of Work.

Irrigators were exempted from overtime provisions of Order 1476, Agricultursl
Occupastions, because employers described their work as intermittent, with long rests
betveen operations. The Coammission found that such an exemption probably is realistic.
It noted, however, that many irrigators are employed at other tasks in their wvorkdays, and
calls a:ttention to the requirement that frrigators are exempied only in the weeks during
vhich more than half their time ig spent at duties described in standard Job classificatio
of irrigators. - 798421149
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L, WAGES
The charge of the IWC is to estimate a "minimum wage adequate to supply the

necessary cost of proper 1iving". This charge implies that the minimum wage is mot
a poverty level figure.

The $2.50 yoinimum wage must be viewed in the context of purchasing pover which
takes accoﬁn‘b of increases that have occurred in the cost of living.

In considering the new minimum wage, the Cormission noted that the $2.00 min-
jmum established in March 1974 meant that the worker could purchase $1.45 worth of
goods in terms of 1967 dollars. By setting the new minimum at $2.50, the value in
1967 dollars is estimated at $1.46. Hence, even though in nominal terms the min-
imum wage increase is 25 percent between March 1974 and October 1976, there is no-
increase in the minimum wage when it is converted into the 1967 dollar purchesing
power.

The Commission noted further that the $2.50 minimum is 46 percent of strai'ght-
N time average hourly earnings in manufacturing, which is the same percentage that
existed in March 197h.

The lesser rate for minors and learners of $2.15 per hour is the same 85
percent of the full minimum wage that it was in the 19Tk wage order.

The px_'ovision for & lesser rate for students, which appeared for the Tirst time
in the 1968 .orders, was deleted because a majc;rity of the commissioners found that
it had been ill used and that fully mature college students had been underpaid for
work equal to that of any other employee. The minority felt that deletion of the
provision would contribute to the serious unemployment of youth. High school
students, however, can still be employed at the lesser rate for mimors. The
Comnission found that their opportunities for jobs would be increased by removing the
restriction.on the number who could be employed during school vacations. The Com-

~ mission meant for these to be extended vacations, for summer recess, Christmas and

Easter, and noi: long weekends.

The lesser rate for Leaners of any age allows beginners about one month to try

out on a new job at a lesser rate. 298421450
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Many requests were ‘received from the hotél‘ and restaurant industry for a speciel,
lower wage rate fdr tipped empioyees.. Impressive statements were submitted and
studi‘ed. Thé Commission denied the requesf, however,- fo'r twc; réa.‘sons. First, and
| mdst important, the lLegislature specifically” revoked the authority it had earlier
given the I.W.C. to allow credit for tips against.'the:mini'mlm wage, when it amended
- Section- 351 of the Labor Code this year. Second, some Commissioners concluded from
testimony about the sharing of tips that, if a special rate were allowed, most
classifications of restaurant employees would be made vulnerable to such dedu;:tions s
and those actually receiving tips from customexrs for-personal service would be sub-
sidizing wages of other employees even more than at present.

5. REPORTING TIME PAY

The majority of the Commissioners concluded that the language of the_ 1968
orders was more flexible than that in the proposed order with regard to variations
in the length of the workday. .It deemed a maximum of four hours' pay adequate to
encourage proper notice and scheduling, ;nd found that employers do have a respon-
sibility to notify employees in advance when changes in hours are necessary. It
also found that while some firms foresaw problems with the language in the proposal,
they had lived with the 1968 language, and that langua.ée had proviﬁed adequaf,e
protection for employees. Requested language that employees be required to be fit
to work and to report on time was not included because these requiremnents are
implicit in fhe present wording.

6. PERMITS AND LICENSES FOR HANDICAPPED WORKERS

Testimony indicated that this section sometimes is misunderstood. '.The I.w.C.
found, agsin, that most handicapped persons can be fully productive in some way and
that they should be paid no less than others doing similar work. This section, long
a part of the orders, is intended to allow a lesser rate only for those so seriously
incepacitated, that they cannot be normally productive in any sense. It is a re-

statement of a Labor Code section which allows the Division of Labor Standards

Enforcement to issue licenses to sheltered workshops and permits to employers of a
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- Pew individuals to pay token wages for token work, which is primarily therapeutic
activity. The Division has investigated each request for such. a permi‘t.ver,y' care-
fully. '

‘7. RECORDS

If wages, hours, and working conditions such as meal periods and rest periods are
to be regulated at all, it is necessary that accurate records be kept. The pro;
visions of this section are reasonable. Notwithstanding a flurry of reports to the
contrary, NOTHING was EVER said about time clocks. There are many ways of keeping
accurate records, and certain changes have been made in the proposals to clarify
the Commission's intent. | | |

With regard to the meaning of "central" locatibn, the Commission will allow
brequired records to be kept together at any single location within California, pro-
vided that they are available to the Division. Enforcement experience has proved
this requirement to be necessary.

.Recofd keeping requirements were considerably simplified in Order 15 to avoid
unduly burdening the householder. They are basically the same &s those in Section
1174k of the Labor Code, governing every person employing labor in this State.

8. CASH SHORTAGE AND BREAKAGE

The special provision for employees with exclusive and personal contrel of
cash responds constructively to fears expressed in public hearing »that the Commis-
sion's proposal would encourage misuse of such funds. At the same time » j.t requires
reasonable accounting procedures that will protect employees frc;m unwarranted demands
for reimbursement. Such demands are sometimes mede, the Conmission found, 'without
giving the employee a chance to chéck the accuracy of the amount credited. Employees
held responsible for cash of an employer have a right to know meter readings,
register readings, and other information needed to account as required. In the
 absence of a satisfactory method of cash handling, the »Commission cannot permit

employers to require reimbursement from employees in any manner. The Commission

also finds that it is inappropriate for the employee to be macie the insurer of the

employer's normal business losses, as sometime ™“appens, for example, in catering




I.W.C. FINDINGS Page 13

truck operations.

9. UNIFORMS AND EQUIPMENT

The Commission found that pay rates for crafts and trades often have been set
with the expectation that those employees will provide and maintain their tools .'
Selection and maintenance of tools is often an :meorﬁant part of the skill. Tools
are accumulated in the process of learning the craft, and if the employer were
suddenly to be required to provide those tools customarily provided by employees in
crafts and were to charge the large deposits authorized, employees would be required
to lay out large sums in order to get a job. This section was amended to permit
employers to require persons engaged in the crafts to provide their own tools as
customary, on condition that their pay is adequate.

With regard to color eand design of uniforms, the Commission found that nurses
can wear their white uniforms wherever they work, and the employer need not pay
for them. Pastel uniforms required by a hospital for other persdnnel, however, are
not generally useful in other hospitals because of different color codes for depart-
ménts , and therefore must be provided. Similarly, the Commission finds that where
black and white uniforms can generally be used by waitresses as they move from one
employer to another, the employer need not be required to pay for them, but if any
other color is specified, the employer must bear the expense. The Commission finds
it reasonable to require employees to maintain uniforms made of febrics requiring

minimal care.

10. MEALS AND LODGING

The provision for & voluntary written agreement reflects a court decision this
month that such & prior agreement is necessary before deductions can be made.
The majority of the Comnissioners found that the dollar emounts listed should

not be raised above what they were in the 1974 orders. At that time the daily

maximum allowance for meals of $3.80 amounted to 24 percent of the minioum wage
v98421153
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for eight hours. The majority deemed that to be too high and the present proportion
of 19 percent more in keeping with the situation of an 'employee earning the minimum
wage. Further, the usual rule ‘of thumb budget allowance for rent is one week's pay.
An apartment at the $140 allowed still is far more than the $100 earned at the

pnew minimm wage in one week.

A variation in the 1968 order for agriculture, which did not allow any
de_duction‘ for meals and lodging, was based on & lower minimum wage for agriéultural
workers. Since the wage has been equalized, the variation in this section has not
been continued.

11. MEAIS PERIODS

The Commission sees no reason to change its earlier findings that a "duty free"
meal period is necessary for the welfare for employees, and that 30 minutes is the
minimum time the;t will serve the purpose. The section is sufficiently flexible to
allow for situations in which such an arrangement is not possible. The Commission
also finds that many sorts of places may be deemed suitable places for eating on
the premises and allows room for the Division to make such a judgment when a question
on the ﬁatter arigses. In addition the Comission has provided for exemptions from this
and subsequent sections. |

12, REST PERIODS

The Commission sees no reason to change its earlier findings that the general
health and welfare of employees requires periods of rest during long stretches of
physical and/or mental exertion. The provisions of this section have proved to be
reasonable and minimal.

13. CHANGE ROOMS AND RESTING FACILTTES

Many employers who opposed this requirement in public hearing were needlessly
apprehensive. It is not rare that a good worker may suffer a migraine headache or
some other discamfort of brief duration which makes it difficult for the time to con-

tinue work but vwhich can be overcome with a ghort rest., Insuch cases it may be to
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the advantage of the employer as well as a matter of humane treatment of the employee
to provide a place vhere the employee can temporarily recline, whether on a couch, a
reclining chair, or a padded teble. Similarly, an employee who is too 11l to return
to work needs some place to rest while awaiting transportation home or to a medical
facility. This 1s not a matter of occupational health but one of reasonable con-
sideration for an employee who is temporarily unwell for whatever reason.

The Cameission found that the requirement was an impractical ome in agricultural
occupations and an unnecessary one for household occupations.
lh'. SEATS

The requirement for "suitable" seats "where the nature of the work permits" has
long been a vprovis:lon- of I.W.C. arders and has proved to be useful and workable as the
Division has reasonsbly enforced it. Testimony in public hearing made it clear that
saue kinds of work places would be covered by the new orders that were not covered by
previcus orders, end the Commission has ﬁade its requirement more flexible and
more subject to administrative Judgment as to what is reasonable. It comtinues to
£ind that humane comsideration for the welfare of employees requires that they be allowed
to sit at their work or between operations when it is feasible for them to do so.

The section is not included in Order 15 because the Commission finds it
to be unnecessary to require the provision of seats for household employees.

#¥FLOORS AND OTHER SECTIONS DELETED FROM ORDERS

Wet and slippery floors now are regulated by the Occupational Safety and Health
Standards Board (Cal/Osha). Enforcement experience has shown that the problem of pro-
viding flooring resilient enough to help an employee who stands at work is very
difficult to resolve and testimony indicated that it would be greatly complicated
in extending the orders to certain workplac_es not previously covered. The IWC con-
cludes that the best protection for employees who must stand long periods on hard

floors is resilient foot covering.

798421155




1.W.C. FINDINGS ' Page 16

‘ The Commission also is deleting those sections in the 1968 orders which dealt
with matters regulated by (hl/Osha.. They were headed: Drinking Water and Washing
Facilities, Tollet Rooms, First Aid, Cleanliness and Upkeep, Lighting, Ventilation
and Exits.

15. TEMPERATURE

The Commission is aware that some processes :nequiﬁe extremes of temperature
and accords recognition to "industry-wide standards". It finds, however, that

managenent bas responsibility to make working conditions tolerable for employees
and to take all feasible measures to ameliorate discomforting conditions caused by

Tne process. The requirements of thisfection are reasomsble and in accord with energy
conservation guidelines. Its basic provisions have iong been part of I.W.C. orders and
have provide to be useful and worksble,

The section has been omitted from Orders 1k and 15 as inappropriate to field

operations in egriculture and to private hames.
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16, ELEVATORS

The Conmission continues to find that requiring employees regularly to climb
and decend more than three flights of steps could be detrimental to the general
health and welfare and reasonable comfort of employees, that it could exhaust
energy needed for their work, and that it might discriminate against persons who
could do the work but not climb the stairs. It deleted a reference in the proposal
to operating and processing equipment as unnecessary and confusing. The Commission
has never intended that this section should apply to tanks, towers, shafts, dams, and
similar equipment which employees may sometimes have to climb to service the equip-

- ment or promote the process, but it does not intend to exempt buildings in which
workers are employed at any proecess four floors above or below ground level.
17. LIFTING

The Commission found:

(A) Requiring an employee to 1lift weights or move bulky objects when the
employee is not accustomed to it is not only a frequent cause of serious discomfort,
and sometimes of injury, but also has been used as a means of discriminating against
an employee who vas not physically capable of performing the task.

(B) In the past, the I.W.C. primarily has concerned itself with the health of
women and restricted the number of pounds that a woman might be required to lift.

As a result, some employers re;tricted the kinds of jobs for which women would be
hired. A court found that the regulation discriminated against women in conflict
with Ti£1e 7 of the Civil Rights Act. of 1964

(C) The I.W.C. locked at it another way. It considered whether lifting was an
issue of occupational health and safefy and asked,Cal/OSHA about it. The Occupational
Safety and Health Standards Board sald it had no plans to regulate in this area.

(D) Employee representatives, both women and men, wanted some protection to be

continued. The problem was how t0 prevent unreasonable demands on employees not big
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enough or strong enough to perform 1ifts which were not regularly a part of their
Jobs.

(E) The Commission found that writing enforceable language was extremely
difficult. It also found that if it did not try, there vould be no regulation at
all in this ares.

(F) The language in the proposal was attacked as vague, and it certainly was.
The language appearing in all the 1976 orders is more enforceable, and it relaxes the
restriction for'jobs in which heavy lifting is usual. Instead of "individual's
capability", the section spesks of "ﬁhysical capability". Each situation is subject to
administrative Judgment.

(G) Aware that objective standards still are needed, the Commission proposes to
ask the legislature to provide funds and staff for a study leading to a regulation
based on fair and enforceesble standards. Meanwhile, it is retaining the section.

(H) If the legislature should decide that this is the work of OSHA, or if the
OSHA board should decide on its own to regulate in this area, Section 1173 of the
Labor Code provides that in case of overlapping jurisdiction "rules, regulations, or
policies of the commission on the same subject have no force or effect".

18. EXEMPTIONS

Although the Commission has attempted to foresee as many circumstances as it
could in drafting its regulations, unforseen circumstances occasionally Jjustify
exemptions after careful investigation and in the exercise of the best Judgment of
the Division. '

The Commission found the request of the broadcasting industry for exemption
"on location”, vithout need for a written permit, to be a reasonable one and granted
it. It specified, however, that, if the employer does not do vhat is feasible to
make conditions tolerable for employees, the blanket exemption of that employer hay‘

be revoked.
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No need for this section in Order 15-76, Household Occupations, was foreseen.

19. 'FILING REPORTS

It should be noted that the Commission does not regularly require employers to
file reports but is authorized to gather information when and if it is needed to
carry 6ut the purpose of the order.

This section has proved to be useful and not unduly burdensome,

20. INSPECTION

The Commission finds that tile California Constitution always has required that
the inspections provided for be "reasonable” and that the Division has never inspected
records other than those that were "relevant". However, much anxiety on this matter
was expressed in public hearing and the Comnmission has made its language more explicit
in order to clarify its :lntént.

Since no requirements affecting the premises of private households have been
adopted, the Inspection section in Order 15 provir_les only for the inspection of.
records.,

21, PENALTIES

22, SEPARABILITY

23. POSTING OF ORDER

These sections have proved to be workable and necessary.
In Order 15, the posting requirement is simplified to avold interfering with

the premises of private households.
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IN THE

SUPREME COURT
OF THE

STATE OF CALIFORNIA
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V.
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THE HONORABLE JUDGE WILLIAM ALSUP, CASE NO. 3:15-cv-02309-WHA

[PROPOSED] ORDER GRANTING DEFENDANT-
RESPONDENT UNITED AIRLINES, INC.’S REQUEST
FOR JUDICIAL NOTICE

On application of Defendant-Respondent United Airlines, Inc. (“United”)
and good cause appearing, it is hereby ordered that United’s Request for

Judicial Notice is GRANTED.

Dated:

Chief Justice
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