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ISSUE PRESENTED

May prejudgment interest be awarded against a public retirement
system such as Defendant/Appellant San Bernardino County Employees’
Retirement Association (“SBCERA”) on a disability retirement allowance
as to which the governing statutes authorizing the benefit do not provide for
the payment of interest, and the allowance is paid to cover a period
(1) before the retirement system member filed an application seeking a
disability retirement allowance from the retirement system, (2) before the

member presented evidence to the adjudicating Board of Retirement

- establishing entitlement to the allowance, and (3) before the Board of

Retirement considered and administratively determined whether to grant
the application?
I.  INTRODUCTION,

In 2008, Respondent in this case first applied for a disability
retirement ellowance from SBCERA. He proved his eligibility for that
benefit to the SBCERA Board of Retirement (“Board”), which granted his
application in full in Apgust 0f2010. SBCERA paid thet allowance
imrﬁediately after the Beard granted it, including a lump sum retroactive
payment reflecting the allowance due from the date the application was first
filed in 2008 until the.date the benefit was first paid. As provided by
statute, that payment reflected the total of the underlying stream of
retirement Beneﬁts then due to the now newly-retired member. It did not
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include interest as the Legislature has not provided for interest to be paid on
disability retirement allowances.

Respondent had, at that poivnt, timely receivebd everything for which
he had then applied from SBCERA. He then pursued a multi-step
administrative reconsideration and appeal process, in which he sought, for
the first time, benefits covering the time before he filed his disability
retirement application — that is, from his 2000 separation from county
service through his 2008 application. Such a request required an additional
showing from Respondent, specifically that he had been “unable to
ascertain the permanency” of his disability at the time he left county service
in 2000. After Respondent’s attempted showing on this issue, the Board
determined, based on the findings and recommendations of an
administrative hearing officer, that Respondent had not met his burden of
establishing entitlement to the earlier effective date for the retirement
allowancé. Thus, the Board denied that aspect of Respondent’s application,
its final decision on this limited question coming in October ovf 2012.

Respondent then sought judicial relief. Thé trial court disagreed
with SBCERA on the question of pre-application retroactive benefits, and
in 2013, by writ of mandamus, ordered SBCERA to pay them. SBCERA
did so immediately. The trial court also ordered SBCERA to pay |
prejudgment interest on this amount, running all the way back to 2000,

rather than merely back to the date the SBCERA Board rendered its
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decision on pre-ap'plication refroaétivity in October of 2012. To this aspect
of the order, SBCERA objected and appealed.

It is the period from 2000-2012, occurring almost entirely befoke the
Board was first pres.ented with evidence to support Respondent’s request
for pre-application benefits, and indeed most of which occurred before
Respondent made any request to retire from SBCERA at all, as to which
Respondent claims SBCERA through the Board, the adjudicator as to his
disability retirement application, “damaged” him and should pay
prejudgfnent interest to him.

Neither SBCERA nor the Bbard, however, caused Respondent
“‘damage” while they adjudicated the question of entitlement to benefits he
sought. Certainly they did not cause any damage before Respondent had
even filed an application for benefits with SBCERA or provided evidence
of his entitlement to them. Rather, during that time, the Board simply
carried out its fiduciary responsibilities, as an adjudicator, to rule on
benefits as they weré applied for, és it is required by law to do.

The law provides that prejudgment interest may run only from the
date when Respondent became legally entitled to actually receive payment
of tﬁe claimed benefits, and SBCERA was found to have wrongfully
withheld therh. In the case of disability retirement allowances, that date
does not simply identify itself. Rather, it varies, case by case, contingent
upon the filing of a request for the allowance, proof of the factual
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predicates to receiving the allowance (i.e., permanent incapacity, service-
connection if claimed, and inability to ascertain permanency if also
claimed), and the adjudicating body’s determination of entitlement.
The case law regarding prejudgment interest is relatively clear, with
one exception to be noted below. This case is controlled by section 3287(a)
of the Civil Code (herein, “section 3287(a)”). That statute provides, in
relevant part:
A person who is entitled to recover damages
certain, or capable of being made certain by
calculation, and the right to recover which is
vested in the person upon a particular day, is
entitled also to recover interest thereon from
that day, except when the debtor is prevented by
law, or by the act of the creditor from paying
the debt.

(Civ. Code, § 3287, subd (a).)

Thus, for prejudgment interest to run, four things must be true. First,
there must be “damages” caused by a party who has an obligation to pay
them, but wrongfully delayed or refused to do so. Second, any such
“damages” must be “certain, or capable of being made certain by
calculation.” Third, the right to recover those damages must have “vested
in the” claimant “on a particular day.” And fourth, the debtor must not
have been “prevented by law, or by act of the creditor from paying the

debt.” The purpose of this statute is to make the aggrieved party “whole for

the accrual of wealth which could have been produced during the period of



loss” (Wisper Corp. v. Cal. Commerce Bank (1996) 49 Cal.App.4th 948,
960), during a time when money has been “wrongfully withheld.” (San
Diego Deputy Sheriffs Assn. v. San Diego County Civil Serv. Comm. (1998)
68 Cal.App.4th 1084, 1094 (“San Diego Sheriffs).) This is necessary
where a wrongful withholding has occurred, because, as this court
explained in Mass v. Ba’. of Educ. (1964) 61 Cal.2d 612, 625 (“Mass”), in
such a case the plaintiff “would have obtained the benefit of the moneys
paid as of those dates [when wrongful withholding occurred];” due to the

wrongful withholding the plaintiff “has lost the natural growth and

productivity of the withheld [funds]! in the form of interest.” |

It follows, then, that during a period where the creditor would not
have “obtained the benefit of the moneys” because they could not have
been paid, prejudgrﬁent interest wi‘ll not serve section 3287(a)’s basic

purpose. Indeed, it strains credulity to understand how this purpose would

1 The word actually used in the quoted passage of Mass here is “salary.”
As will be discussed further below, contrary to Respondent’s contention,
this case is unlike Mass in a key respect related to when withholding
becomes wrongful. In Mass, salary payments were withheld wrongfully,
ab initio, in that they should have been paid on the various paydays at issue.
The creditor had no valid justification for its failure to pay. A key holding
of Mass was that there was no need for an administrative proceeding to
make the withholding wrongful. (Mass, supra, 61 Cal.2d at p. 625.) In the
instant case, Respondent could not have had any entitlement to disability
retirement payments unless and until he applied for them and made the
required evidentiary showing, and the SBCERA Board rendered a decision
thereon in October of 2012.



be served by awarding prejudgment interest during a period when the
debtor has done nothing to deprive the creditor of the funds, and could not
have paid the creditor. In order for pre-judgment to run as “damages”
under section 3287(a), the delay must result from a “wrongful withholding”
of payment by the debtor. (4dm. Fed’n of Labor v. Unemployment Ins. 7
Appeals Bd. (1996) 13 Cal.4th 1017, 1037 (herein “AFL”).)

When a member of a county retirement association formed under the
County Employées’ Retirement Law (CERL), Government Code section
31450, et seq., wishes to receive disability retirement benefits, the CERL
requires that person file an application for those benefits and prove
eligibility for them. Prior to that time, the county board of retirement has
no way of knowing what benefits might be due, if any, or in what amounts.
Moreover, the individual is not eligible to retire for disability until having
made such a showing to the county board of retirement, which then —and
only then — must grant or deny the requested benefits as provided by law.
“Until that time, the member is not retired, and [the CERL system] has no

monetary obligation to that member.” (Weber v. Bd. of Ret. (1998) 62

* Cal.App.4th 1440, 1448 (“Weber”).) | |

Thus, turning to the various requirements of section 3é87(a), it
becomes clear that Respondenf’s c.laimsr are without merit. Until the
application is made aﬁd supported, the beneﬁts owed are not “certain, or
capable of being made certain by calculation,” because both the entitlement
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to benefits and the exact amount thereof are contingent upon the proof.
Until the required showing has been presented to the county retirement
board, the amount of the benefits to which the applicant may be entitled
cannot be made certain. The entitlement to those benefits is not “vested”
until the county retirement board to which the application is submitted has
finally aeted upoﬁ that application .and supporting evidence, or at least had
an opportunity to do so. Finally, the CERL prohibits a retirement board
from paying benefits before the entitlement thereto has been established by
sufficient evidence, and specifically prohibits pre-application retroactive
benefits until it has been “demonstrated to the satisfaction ef the board” that
such benefits are owed. Thus, the retirement board is “prevented by law”
from paying those benefits before the entitlement has been proven.

Under each component of section 3287(a), then, SBCERA owed
Respondent nothing (beyond what it had already paid him in 2010, as a
disability retirement effective as of the date of application), and therefore
could not owe him prejudgment interest until his entitlement vested in an
amount certain, which SBCERA was no longer prevented by law from .
paying. These contingehcies occurred wﬁen he made his request for, and
presented evidence to.prove a basis for awarding pfe-application retroactive
- benefits, and SBCERA had the opportunity to cohsider and act upon that

application and the supporting evidence. The last of these events occurred



. on October 4, 2012, the date of the SBCERA Board’s final decision in this
case.

As is explained in greater detail below, Respondent had left county
erﬁployment approximately eight years prior to contacting SBCERA in
2008 about applying for disability retirement benefits. During these eight
years, SBCERA had no way of knowing that Respondent might be entitled
tb benefits. He did not submit a complete application for benefits until over
a year later, on July 16, 2009. That application did not request pre-
application retroactive benefits, and it did not include any evidence to
support an award of pre-application retroactive benefits. One year after
that, on August 5, 2010, the Board granted him all of the benefits requested
in the application and.paid him immediately thereafter, including payment
retroactive to June 12, 2008, the date of his application. On September 30,
2010, for the first time, Respondent submitted a request for retroactive
béneﬁts for the period from July 15, 2000 to June 12, 2008. That request
did not include any evidence to overcome thebstatutory presumpﬁon
permifting payment of retirement benefits no earlier than the application
date.

Respondent finally presented evidence concerning his request for
retroactive benefits at a hearing on December .15 , 20171. The hearing officer
found this evidence inadequate to overcome the statutory presumption, and
recorﬁmended denying the request for pre-applicgtion benefits. The Board

8



considered the heéring officer’s decision on October 4, 2012 and agreed
that Respondeﬁt had not met his burden of proving a basis for pre-
application benefits. The superior court thereafter granted Respondent’s
request for a writ of mandamus, finding that Respondent had indeed carried
his burden of proving that he could not have ascertained the permanency of
his disability on July 14, 2000, and accordingly ordered SBCERA to pay
benefits retroactive to‘ that date. The superior court also ordered SBCERA
to pay prejudgment interest back to that same date, without further analysis.

SBCERA does not dispute that some section 3287(a) prejudgment
interest is owed. But it is only owed from the date of the SBCERA Board’s
final decision denying the request for pre-application retroactive beneﬁts,
which was rendered on October 4, 2012 - that being the first date upon
which any evidence on pre-application retroactivity was placed before the
Board itself. No interest may be assessed under section 3287(a) before that
final Board decision on the pre-application retroactivity issue.

To hold otherwise would provide Respondent with a windfall that
the statﬁtes and the cases thereunder clearly do not authorize. It wduld
rev;lard him, and penaﬁze the adjudicator, the Board (and the trust fund out
of which the benefits would be paid, and ffom which SBCERA pays
benefits to all of its members and beneficiaries), by awarding “damages” in
the form of prejudgment interest dn benefits that were not paid during a
period of approximately a decade when SBCERA could not know that
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Respondent was entitle‘d to or would seek those benefits, and could not
lawfully have paid them due to the lack of proof in support thereof. This
would turn both the law and any reasonable concept of justicé on its headby
awarding “damages” in the form of prejudgment interest against the
adjudicator for a delay that the adjudicator did not cause.
II. DETAILED STATEMENT OF FACTS AND PROCEDURAL
HISTORY. | |

+ Respondent was an employée of the County of San Bernardino, and
thus an active member of SBCERA, for nine years concluding on July 14,
2000. (1 AR 59.) Nearly eight years later, on June 12, 2008, he filed an
.application for disability retirem¢nt beneﬁts!, but at that time refused to sign
an authorization for the release of relevant medical records. (1 AR 11;
-3 AR 1663.) On July 16, 2009, he signed the required au;chOrization,
rendering his application complete. (1 AR 20.) The parties agreed to deem
fhe application to have been filed on the earlier date, June 12, 2008, for the

purpose of the starting date for disability retirement benefits if the

SBCERA Board granted them. (1 AR 11;3 AR 1663.) The application
alleged that Rcspoﬁdént had been injured on the job on two occasions, in
1993 and 1998, and that as a resulf he was permanently incapacitated for
the performanc¢ of hfs county duties, éntitling him to service-connected
disability benefits under Government Code section 3 1.7‘20, subdivision (a).
(1 AR 24))
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- SBCERA s staff had Respondent’s medical records reviewed by its
medical advisor, upon whose recommendation the staff proposed that the
Board find that Respondent was permanently incapacitated for the
performance of his duties, and that his incapacity was service-connected.

(1 AR 46.)

By statute, the presumptive date from which a disability retirement
allowance commenceé is the date the application is filed. (Gov. Code,
§ 31724, “His disability retirement allowance shall be effective as of the
date such application is filed with the board, but not earlier than the day
following the last dayrfor which he received regular compensation.”) If
Respondent could prove to the satisfaction of the Board that he was unable,
when he left county service in 2000, to ascertain thathis disability was
permanent, the second paragraph of Government Code section 31724
would entitle him to benefits retroactiye to his July 14, 2000 separation
date. Otherwise, his benefits would be retroactive only to the default
starting date, which was his Jurte 12, 2008 application date. The 2008 and
2009 applications did not address whether Respondent had been able to
ascertain that his disability was permanent at the time he left county service
in 2000, and did not request pre-application retirement benefits. The staff
recommended that Respondent’s benefits be effective on June 12, 2008, the
~ date of his original application. (3 AR 1585.) On August 5, 2010, the
Board approved the staff recommendation in its entirety. (3 AR 1588.)
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On September 30, 2010, Respondent asked the Board to award
benefits retroactive to July 15, 2000, the day after his last day receiving
compensation frorﬂ the county. Although Respondent submitted his request
on a form called a request for “review and reconsideration,” in fact this was
the first time Respondent had raised any issue about the starting date of
benefits. Respondent failed to submit any evidence in support of this
‘contention either with the request or within the six months allotted by
SBCERA Board policy. As a result, the Board on April 7, 2011, denied the
request for pre-application beneﬁts. (3 AR 1591.)

On April 14, 2011, Respondent requested a formal hearing on the
sole issue 'éf the retroactive starting date for benefits. (1 AR 23.) A
hearing officer was appointed.” (1 AR 6.) In 'prehearing filings to the |
hearing officer, Respondent submitted and cited no evidence in suppoft of
the contenﬁon that he. could not have ascertained the permanence of his
disability as of July 14, 2000, but stated his intention to submit his own
testimony on the question. (3 AR 1594.) He did so at the formal hearing
on December 15, 2011. (3 AR 1599..) He submitted no additional evidence
or exhibits to support his request for pre-applicatioﬁ retroactivity. (3 AR
1603, 1605, 1615-1640.)

The hea.ring officer c-orﬁpleted an initial recommendation to the
Board on May 25, 2012, pursuant to Government Code section 3 1533.

(3 AR 1989.) After both sides submitted objections thereto, the hearing
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officer prepared a final report and recommendation on July‘ 16,2012.
(3 AR 1722.) The hearing officer’s final report opined that Respondent
had not carried his burden of proof to establish his inability to ascertain the
permanence of his disability as of July 14, 2000, and therefore
recommended that the Board maintain its original decision that the starting
date for benefits should be June 12, 2008, the original application date.

On October 4, 2012, after a delay requested by the Respondent, the
Board adopted the hearing officer’s recommendation, rejecting
Respondent’s claim of entitlement to additional benefits for the eight years
before he applied to SBCERA for disability retirement, all the way back to
2000. (3 AR 1739.) |

Respondent reacted to the Board’s final decision by ﬁling a pgtition
for writ of mandate. (AA 1.) The trial court awarded pre-application
~ disability retirement benefits (RT 1-8) and attorney fees (RT 9-13). Both of
these amounts have been paid and are not at isSue in this appeal. (AA 61.)
The trial court also awarded prejudgment interest.at 7% per annum da,tihg
back to 2000, which amounted to $132,865.37, representing interest on all
of the benefits that would have been paid if Respondent had filed his
disability retirement application on the date following the day for which he
last received regular compensation, and SBCERA had granted his

application on that same day. (RT 23; AA 127.)
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SBCERA appealed, limited to the issue of when section 3287(a)
interest should begin fo run. The Court of Appeal reversed on April 22,
2015, in a then-published opinion originally at 236 Cal.App.4th 65, relying
- primarily on Weber and AFL in hqlding that interest should not run until
Respondent’s right to pre-application retroactive benefits vested, which
could not have occurred until Respondent had submitted an application and
proven his entitiement to these benefits. The Court of Appeal remanded to
the trial court to determine that date. This Court granted review on July 15,
2015, vacating the Court of Appeals’ opinion.

III. STANDARD OF REVIEW.,

SBCERA égrees with Respondent’s statement that the standard of
review in this appeal is de novo.
IV. ARGUMENT.

A. ‘ Summary of the Argument.

Respondent’s argument for prejudgment interest running fro‘m the
time prior to SBCERA’S opporturﬁty to act on his claim for a disability
retirement allowance at the administrative level fails every necessary
element of thé statutory test for such a claim under section 3287(a).

First, a CERL applicant’s right to a disability retirement allowance
and a right to pre-application retroactive benefits are both contingent upon
the submission of proof of entitlement thereto, and the Retirement Board’s
consideration of that proof. Because the right cannot mature until those
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contingencies are removed, Respondent’s right to the benefits in question
therefore did not and could not vest in him until he submitted an application
and provided proof of his entitlement to SBCERA, and the Board
considered that proof. Prior to that time, any right to retire for disability,
and any further right to pre-application retroactive benefits, was not vested
but merely inchoate. And because vesting is a requirement before
prejudgment interest can run, no prejudgment interest could be owed before
Respondent submitted ah application and the required proof and the Board
acted upon it on October 4, 2012,

Second, the “damages” that Respondent now seeks coqld not, prior
to their presentation to SBCERA and the submission of evidence thereon,
have been “certain, or capable of being made certain by calculation.”
Rather, Respondent’s failure even to notify SBCERA that hé would seek
such benefits, let alone present a basis upon which SBCERA could have
calculated the exact amount of those benefits, defeats any claim to section
3287(a) intercst before he did so. Extensive case law under section 3287(a)
addresses periods when a creditor neglects to provide a debtor with the
information that would permit the deBtor to determine the amount of fhe
debt owed. The rule is well established that prejudgment interest will not
run on the debt during such a period, because the debtor could not have
known what, if anything, to pay the creditor, so the “certain, or capable of
being made certain by calculation;’ requirement is not met.
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Third, Respondent’s failure to apply for and submit evidence in
support of his claim left SBCERA, until he did so, in a position where it
was “prevented by law” from awarding‘ him the subsequently claimed
benefits. The CERL requires a board of retirement, prior to awarding
disability benefits, to evaluate andv find sufficient the medical and other
evidence submitted in support thereof. Moreover, case law esteblishes that
SBCERA has an affirmative duty to evaluate the evidence in support of any
disability claiﬁl, and to take care to pay benefits only to a claimant entitled
thereto, and to no others. Section 31724 mandates a presumption that
benefits are paid for a period on and after “the date such application is filed
with the board, but not earlier than the day following the last year for which
he [or she] received regular compensation.” (Gov. Code, § 31724.) Pre-
application retroactive benefits can be paid only if the applicant
demonstrates, with evidence, avalid basis for overcoming that statutory
presumption. To pay such benefits without proof of entitlement is
unlawful. Because there was a tirhe when SBCERA was “prevented by
law” from paying the .disputed benefits, section 3287(2})’5 explicit
instruction is that any award of interest against SBCERA shall exclude that
time.

Whether the question was one of vesting, or of determining when a
benefit was “certain or capable of being made certain,” or of whether the
debtor was prevented by law from payipg the debt, the authofs of section
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3287(a) drew the same distinction: interest will run only on and after the
day when the debt should actually have been paid. Whether there was no
duty to pay because the debt was still subject to a contingency (i.e., it was
not vested), or becausé the debtor could not know with certainty what or
whether to pay, or because the law required a delay in payment, the result is
the same. Interest will not run before payment was actually due.

All of these factors counsel against any assessment of interest
against SBCERA in the instant case until Respondent had demonstrated his
entitlement to the pre-application retroactive benefits in question, and the
Board adjudicated that claim. Interest is owed under section 3287(a) from
the day that the entitlement was, or should have been, established by the
adjudicator (here, the Board), and not before.

B. The Explicit Requireménts of Section 3287(a) are Not

Met. |

1) Respondent’s Right to a Disability Retirement
Allowance with an Effective Date Prior to His
Filing an Application With SSCERA Was Not
Vested Until‘ the Condition that He Prove His
Entitlemént to All Aspects of It Had Been Fulfilled.

The first reason that Respondent cannot be entitled to the
prejudgrhent interest at issue hére is that his right to a disability retireine’nt
allowance for any period of time did not, and could not, vest until the Board
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was presented with, and considered and rendered a decision on, his claim
for those benefits.
a) The Right to Payments Vests on the Date the
Claimant Becomes Entitled to Receive Tﬁem.
This Court has succinctly answered the question of vesting in a
section 3287(a) case. 'A right to the payment of money “vests on the date
the claimant was entitled to receive payment.” (4FL, supra, 13 Cal.4th at
p. 1034.) The Court there was applying and explaining its earlier statément
of the same rule in Tripp v. Swoap (1976) .17 Cal.3d 671, 683, that for the
purpose of awarding séction 3287(a) interest, “each payment of benefits
similarly should be viewed as vesting on the date it becomes due.”
(1) Respondent’s Misleading Citations to
Mass Cannot Save His Casé.
Respondent goes to great lengths, throughout his submiésions but
most explicitly at page 13 of his Opening Brief, to obscure the key
distinctions between the concepts _of benefits becoming “vested,” becoming
“due,’»’ and being “accrued.” Thus, Respondent claims at page 13 that it is a
legal rule that “seétion 3287(a) ‘authorizes prejudgmént interest
on...payments from the date of accrual to the entry of judgment.” For this
proposition, Respondent cites Mass v. Bd. of Educ., supra, 61 Cal..2d at
p. 624. Respondent then claims that “the question then becomes when does
an obligation accrue.” That is the wrong question, though. Because the
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issue is the “vested” requirement of section 3287(a), the question is when
the right to a payment vests. If a right happens to vest on the accrual date,
then the answers to the two questions will be the same, but that does not
make them the same question.

To see this clearly, it helps to examine the various meanings of the
word “accrue.” Webster’s Encyclobedic Unabridged Dictionary of the
English Language offers three definitions of the word: “1. to happen or
result as a natural growth, addition, etc.. 2. to be added as a matter of
periodic gain or advantage, as interest on money. 3. Law. to become a
present and enforceable right or demand.” It is not difficult to see how
these three meanings can produce very different results, and how a failure
to distinguish among fhe various meanings can lead to confusion in the law.

Consider the hypothetical example of an employee with a
performance-based incentive payment in her contract. The right to payment
may be triggered solely by the meeting Qf a certain performance goal (e.g.,
a certain return on investments) over the course of a fiscal year. Yet the |
contract might also be written to say that the payment is not actually due |
until the payday for the first pay period after a year-end report showing the
returns is submitted to and accepted by the governing body of the
-organization. This might také some weeks after the fiscal year’s end. The
contract might further say that the employee must remain employed on the
report’s acceptance date in order to actually receive the payment. In sugh a
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case, the right to the payment would accrue (under either of the first two
meanings above) on the completion of the fiscal year, because it would
“happen as a natural growth” from, or “be added” due to, events that
occurred during that fiscal year. But it would be merely inchoate at that
time. (See Schachter v. Citigroup, Inc. (2009) 47 Cal.4th 610, 621-22.)
The right would vest only upon the occurrence of the further contingency
that the employee remained employed on the date that the report was
accepted. And payment of it would become due on the payday for the first
pay period commencing thereafter. Thus, it is possible on the right facts for
accruel, vesting, and becoming due all to occur at different times.
Respondent’s attempts to conflate the terms, as if they must always
coincide exactly, does not bear scrutiny. Understanding the terms properly,
then, one sees that Respondent’s rrght to a disability retirement might be
said, in some sense, to have “accrued” with each passing month as he
remained permanently incapacitated beginning in July of 2000, in that his
entitlement is attributable to conditions in existence during those times.
But, it did not and could not vest until the occurrence of further
contingencies - namely that he applied for the benefit and presented
evidence in support thereof, and the Board rendered a ﬁrral decﬁsion on his
application. And it could not become due until it vested, at the earliest.
Viewed in this light, it becomes clear that the Mass Court’s
statement that section 3287 (a) “authorizes prejudgment interest on . . .
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payments from the date of accrual to the entry of judgment” was not a
general statement of the law. Rather, it was a much more specific ruling
based on the legal framework and facts of that case, and applicable only in
that context. Respondent’s strategic use of an ellipsis at page 13 of his
opening brief actually reveals the fallacy in Respondent’s contention. That
ellipsis represents the deletion of exactly one word: “salary.” The
unaltered quote from Mass is that section 3287(a) “authorizes prejudgment
interest on salary payments from the date of accrual to the entry of
judgment.” (Mass, supra, 61 Cal.2d at p. 624, emphasis supplied.)
Respondent rﬁakes similarly misleading use of multiple ellipses in another
“quote” from Mass later in the same paragraph on page 13:
“Each...payment...accrued on a date certain....[T]he...payments became
vested on the dates they accrued.” The full quote, with omitted words

emphasized, is “Each salary payment in the instant case accrued on a date

certain. Unless the suspension itself can be sustained and the board

relieved of any obliga.tion whatsoever, the salary payments becarhe vested
as of the dates they accrued.” (Mass, supra, 61 Cal.2d at p. 625 (n_ét page
624 as cited).) Thus, the Mass Court made élear that it waé only stating a
conclusion‘based on application of the law to the specific facts “in the
instant case,” which related only to “salary” payments. The right to salary
paymerits does indeed vest When they accrue, since no further contingency
is normally necessary for them to be paid. But, if the payment at issue is
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not a salary payment that would otherwise would have been made but for a
wrongful suspension or termination, these passages from Mass state no
applicable rule at all. On different facts, vesting may occur at a different
time, and that normally2 will be the date from which section 3287(a)
interest will run.
(2) The Rules for Vesting In Disability
Cases Are Clear.

When the facts involve a grant of disability retirement under the
CERL, we need not wonder when vesting occurs, as this question has been
answered in Weber, supra, 62 Cal.App.4th at p. 1448. Noting AFL’s rule
that vesting occurs “oh thé date the claimant was entitled to receive the
payment,” the Weber. Court applied that rule to a CERL disability setting:
“The event which triggers retirémenf and allowance payments is the
disability determination by the Board. Until that time, the member is not
retired, and [the retiremenf system] has no monetary obligation to that
member.” (Weber, supra, 62 Cal.App.4th at p. 1448.)

Respondent, seeking to explain away Weber’s ruling on vesting,
places great reliance on the Weber Court’s statement that, upon the

determination by the Board, the “right to receive the benefits vests

2 As discussed below, interest may not run in cases where the amount owed
is not certain or capable of being made certain, or where the debtor is
prevented from paying by law or by act of the creditor.
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retroactively to the date the application was filed.” (Opening Brief, p. 20,
citing Weber, supra, 62 Cal. App.4th at p. 1449.) Respondent would take
this to mean that the vesting itself is deemed to have occurred on a date
potentially far in the past. Indeed, in the instant case, Respondent seeks to
combine this novel noﬁon that vesting can itself be retroactive with the
further concept of a disability application being “deemed” to have been
filed long before it actually was filed, attempting to produce the result that
his right to benefits should be “déemed” to have vested in 2000, when he
ceaséd working but long before he ever could have received payfnents.
This claim is asserted even though Respondent made no claim to any
disability retirement benefits from SBCERA, and necessarily therefore
made no showing in sﬁpport thereof, for approximately a decade. The
Board thus could not have rendered a decision thereon, and of course
SB CERA therefore could have not provided disability retirement benefits
to Respondent. But, as the courts have clearly established, an application
and decision based upbn evidence sufficient to support the benefit sought
are a sine qua non of vesting in a disability retirement case. By» way of
contrast, a member’s right to a service retirement benefit is vested merely
upon his or her application after sﬁfﬁcient years of service and having
reached retirement age as defined by statute. As the facts establishing
sufficient service and age are not ordinarily subject to doubt, the statutes
‘place no additional evidentiary pr¢-cqndition on the member. (See
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generally CERL provisions in Gov. Code sections 31670-31682 (applicable
to service retirement for general members) and GOV. Code sections 31662-
31664.65 (applicable to service reﬁrement for safety members).)

Vesting, in reﬁrement céses, has long been properly understood to be
the removal‘ of all contingencies to the right to receive a benefit. (See
Brophy v. Employees Ret. System (1945) 71 Cal.App.2d 455, 459 (“[T]he
right to a pension does not become vested until the happening of the
contingency upon which the pension becomes payable.”).) E\}en in 1945,
this idea was “too well-settled to require extended discussion.” (/bid.)
Bizarrely, Respondent qlaims at page 17 of his opening brief that “[v]esting
in this context means only that the obligation must be subjéct to
ascertainment either on its face or by calculation.” No authority is cited to
support this statement, which seeks to merge the entirely distinct “vesting”
and “certainty” requirements of section 3287(a). This would violate the
well-known rule that é statute should not be construed. in a manner that
“renders related provisions nugatory.” (Lungren v. Deukmejian (1988) 45
Cal.3d 727, 735.) The cases theregfter quoted by Respondent say that a
right to payment, on the facts of those cases, vests either “on the first day of
[the creditor’s] entitlement” (7ripp, supra, 17 Cal.3d at p. 683), or state that
interesf runs on eéch payment “from the date it fell due.” (Olson v. Cory
(1983) 35 Cai.3d 390, 402 (“Olson”).) No case is cifed that actually says,
or even snggests, that 'the‘right to pension payments can vest, for any
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purpose, when they become “subject to ascertainment,” because there is no
such case.

Respondent at pages 22-25 of his Opening Brief tries to make
several cases into what they are not. But each of the cases cited - Mass,
Olson, Currie v. Workers’ Comp. Appeals Bd. (2001) 24 Cal.4th 1109
(“Currie”), and Sanders v. City of Los Angeles (1970) 3 Cal.3d 252
(“Sanders”), involved payments to which the plaintiffs were entitled, and to
which they had a vested right as of a particular date, without the need for
any administrative and/or adjudicative process. Respondent’s citation to
' Sanders'is especially curious here. At page 24, Respondent claims that
Sanders stands for the idea that “wrongful withholding of past due pension
payments . . . represents an obligation on which interest will run.” Sanders,
however, was a case about salary béing improperly underpaid, and was not
about pensions. The cited passage from Sanders, supra, 3 Cal.3d at p. 262-
63, actually quoted Benson v. City of Los Angeles (1963) 60 Cal.2d 355,
365-66 (“Be_nson”).

Bensgn, in fact, provides a useful illustration of when pension rights
vest, and when they do not. August Benson was a city pensioner who died
having been married twice. The pension scheme in cffect at the time of his
death provided that there should be a “widow’s pension” paid to his widow,
if she was marriéd f.o him at the time of his death and for one year before.
Augﬁst’s first wife, Teresa, cléimcd that she was entitled to this benefit as a
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~ function of community property l'aw. (Benson, supra, 60 Cal.2d at p. 357.)
But this court held that Teresa’s being married to August not only for at
least a year prior to his death (which she was), but also at the time of his
death (which she was 'not), was a condition upon which any right to the
“widow’s pension” depended. Although she might have had an inchoate
right to a widow’s pension at one time, the contingency that they be
married at his death never occUrred, so her right never vested. (/d. at p.
361, explaining the rule that “a widow’s pensioh may never vest in her in
the absence of the happening of the contingency upon which payment of
the widow’s pension depends.”)

In contrast, August Benson’s second wife, Olive, was married fo him
when he died and for more than a year before. The city had resisted paying
her widow’s pension, on the basis that prior to its becoming due, the city
had changed the conditions upon which it would be paid, rendering Olive
ineligible. Howeyer, that change had been invalidated. Thus, the court
found, Olive had a fully matured and vested right to receive the widow’s
pensiori when the last contingency - her being married to August at the time
of his death - occurred. Olive was therefore entitled to prejudgment interest
owing to the city’s wfongful refusal to pay the benefit. (Benson, supra, 60
Cal.Zd at pp. 366-67.) Thus, Benson (indirectly quoted, but not cited, by
the Respondent) stands for the rule that, where a fully vested benefit is
wrongfully withheld when it should be paid, interest will run. It assuredly
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does not suggest that interest could ever run during a time when the benefit
is not vesfed and could not be paid.

When the idea of vesting is thus properly understood as the
occurring of the last contingency to the right to receive payment, it
becomes apparent that the idea of a right to a disability retirement vesting
“retroactively” makes no sense, even in the abstract. The right might be
deemed retroactive in the sense that payments will be made that are
attributable to past periods, but the veéting of the right to receive those
payrhents cannot be retroactive. A contingency is removed when it is
removed, and cannot be said to have Been removed at some earlier date.
Thus, directly contradicting Respondent’s attempt to strategically
misinterpret its statement about retroactivity, the Weber Court explained
that “once the eligibility determination is made, the right vests i;nmediately,
effective retroactively.” (Weber, supra, 62 Cal.App.4th at p. 1451,
emphasis supplied.) Lest there be any lingering doubt, the Court finally
stated, “[u]ntil the membef makes the necessary showing of eligibility, his
or her right is merely inchoate.” (Ibid.) ‘Wﬁile the benefit that has vested
may then be paid on a retroactive basis, as it was in Weber, the vesting
itself cénnot be understood to be retroactive, but can only occur on the
aétual date of the removal of the contingency. In a disability retirement

case, that contingency is the board’s decision, vesting thus occurs on the

- date when the board makes its decision and prejudgment interest will run
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from that date, if the decision was incorrect, and not before. As Weber
explained with specific reference to the interplay of section 3287(a) and
Government Code section 31724, “[t]here is no mandated interest implied
in the requirement that payment of benefits be retroactive to an earlier
‘effective’ date.” (Weber, supra, 62 Cal.App.4th at p. 1449.)

A distinction must be drawn between a benefit that becomes vested
as a result of a claimant’s showing in an administrative proceeding, on the
one hand, and a beneﬁt that is found, in such a proceeding, to have become
vested at some earlier time. If the right was vested earlier but wrongfully
denied, then interest will run from the date that the payments should have
been made, because the denial of those payments will always have been
wrongful. The purpose of the administrative proceeding, on such facts, is
not to- create the entitlement in the first place, but to decide whether a prior
entitlement was correctly taken away. But if the vesting was, on the facts
of a given c.ase, a function of the agency rendering its decision - that
decisioh being a contingency to the right’s full maturity - then vesting did
not occur until that date, and interest Will not run until after that date.

And indeed, the courts have drawn exactly this distinction. In San
Diego Shver'iffs', supra,"68 Cal.App.4th at p.1095, the court explained that
there must be special consideration in a case in which there has been an
agency determination of “an initial disciplinary action [that] deprived the
employee of a fully vested right td his job and paycheck.” | In such a case,
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the court reasoned, the administrative determination “is not a decision
giving rise to entitlement to benefits in the first instance but instead is a
decision that salary was wrongfully withheld.” (Ibid.) The key is that the
right was “fully vested” prior to the deprivation, and independent of any
administrative action, the purpose of which was merely to determine the
nature of the right, and not to bring about its vesting. The San Diego
Sheriffs Court thus drew a direct contrast with AFL noting that in some
cases like AFL, “the claimant is not entitled to benefits until the
administrative process has been cémplc_eted.” (Ibid.)

Similarly, in Currie, this Court distinguished the right to obtain
prejudgment interest on awards of backpay for Labor Code violations from
claims based upon administrative determinations of eligibility for benefits

as discussed in AFL and Weber. (Currie, supra, 24 Cal.4th atp. 1118.) As

- the Currie Court observed, understanding the purpose of the administrative

proceedihg was key: “Here we are concerned not with an inherent
administrative delay in providing government benefits, but with wages
withheld from an employee in violation of Labor Code section 132a.”
(Ibid.)

Applying this same distinction, in an earlier case, in support of an
administrative interest award in a context where vesting had occurred prior
to any administrative broceedings being initiated, the Court of Appeal
explained “tw]e see no reason, hovx;ever, why appellant should be denied
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interest on his back pay simply because he was vindicated in an
administfative proceeding and did not have to contest his demotion in
court.” (Goldfarb v. Civil Serv. Comm. (1990) 225 Cal.App.3d 633, 636.)°
The same logic counsels for a similar uniformity of results in cases where
vesting does not occur until later. A claimant whose right to benefits could
never have vested until the administrative process was complete, and who
ultimately received them iﬁ a writ proceeding, should not be entitled to
interest that a similar élaimant vindicated at the administrati\}e level would
not receive.

To avoid such an unjust result, all one need do is follow the statute.
Interest does not run under section 3287(a) until the right to the benefits
actually vests.

b) Austin, to the Extent That it Deviated From
the General Rule, Should Be Disapproved.

Against this backdrop of clarity that interest does not run until the
right to payments vests, and that vesting occurs whén the claimant was
actually entitled to receive'payment and not before, there stands in

opposition only Austin v. Bd. of Ret. (1989) 209 Cal.App.3d 1528

3 The facts of Goldfarb were, significantly, functionally identical to those
of Mass and Currie, each involving a wrongful employee discipline action
that deprived the plaintiff of salary payments to which he was entitled, and
would have received if not for the wrongful discipline. In Mass, the
wrongful action was a suspension; in Currie, it was a refusal to reinstate,
and in Goldfarb, it was a demotion.
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(“Austin”). There, a CERL board of retirement had denied an applicant
disability benefits throughout a completed administrative process. A writ
was issued ordering benefits, and also awarding section 3287(a) interest on
“the amount of the pension that was retroactive.” (Id. at p. 1531.) As in the
instant case, the board in Austin challenged only the interest award on
appeal. As Respondent has emphasized, the Austin Court found the
interest award proper.

Austin relied heavily, and inappropriately, on the factually dissimilar
Mass. 1n particular, Austin placed great reliance on Mass “ observation that,
in Mass, if the “plaintiff had not been wrongfully suspended, he would have
obtained the benefits of the moneys paid as of those dates [the paychecks
not received]; he has thus lost the natural growth and productivity of the
withheld salary in the form of interest.” (/d. at p. 1534, quoting Mass,
supra, 61 Cal.2d at p. 625.) From this, the Austin Court extended the Mass '

Court’s reasoning thus: “If Austin had not been wrongfully denied

~ disability retirement benefits, he would have obtained the benefits of the

moneys paid as of the date of the accrual of each payment.” (dustin, supra,
209 Cal.App.3d at p. 1534.) But, to the extent it refers to-a time prior to the
CERL board’s final decirsion, this statement in Austin was just factually

wrong. The plaintiff there, Jason Austin, could never, in fact, have

* “obtained the benefits of the moneys” at issue there, prior to his disability

application and the retirement board’s decision thereon.
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If by “accrual,” the Austin Couft meant to refer to the dates as to
which the payments were attributable - i.e., the dates during which Austin
was actually disabled while his application was pending and prior thereto -
then the court’s belief that he “would have obtained the benefit of the
mdneys” was clearly incorrect. Austin could not have received those
payments unless and until he filed an application and was found to be
disabled, the significance of which the Weber Court later made clear.
(Weber, supra, 62 Cal.App.4that p. 1448.)

On the other hand, if by “date of accrual” the Austin Court meant to
refer to the dates upon which the payments might actually have been made,
absent the Board’s erroneous denial of Austin’s application, then Austin
could ohly have had “the benefit of the moneys paid” from and after the
date of the board’s final decision, as the retirement system in that case had
no statutory or other authority té pay a disaBility retirement benefit to a
member until its board of retirement determined the member satisfied
eligibility requirements. This statement by the Court therefore seems a
wholly inappropriatejustiﬁcation for an award of interest running from a
time prior to that decision, when those payments could never have been
made. 7

Either way, Austin is unquestiondbly at odds with the cl:ntral
reasoning in the later holding of this Court in AFL and of the Third District
Couft of Appeal in Weber. This is why the Court of Appeal below in the
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instant case declined to follow Austin, to the extent that it held that
prejudgment interest should be awarded “on retroactive disability benefit
payments attributable to the period before he [i.e. Flethez] filed his
application for, and proved his entitlement to, the disability benefits.” (Slip
opinion, pp. 16-17.)

The decision not to follow Austin below was well justified, and
should be adopted by this Court, on three independent rationales. First, the
- law has developed considerably in the last twenty-six years. Austin was
decided before this Court’s 1996 ruling in AFL, and the court in Austin
therefore did not havé the benefit bf that case’s clear statements that, where
the very existence of the righf to receive payment is dependent upon an
administrative decision, there is “no underlying monetary obligation to the
claimant until [the adjudicating body] determines the claimant is eligible
for the benefits,” and “[o]nce eligibility has been determined, the right to
reéeive benefits vests on the first day of the claimant’s entitlement,” and
“delay in receiving benefits, canﬁot have legal significance entitling the
claimant to érejudgment interest until the Board makes its final decision
that the claimant is ndt entitled to the beneﬁts.”‘ (AFL, supra, 13 Cal.4th at
p-1023.) Austin was also decided prior to Weber’s application of that rule
from AFL to the specific context of CERL disability applications, which
clarified that the right to disability payments vests upon “the disability
determination by the Board.” (Weber, supra, 62 Cal.App.4th at p.1448.)

33



Second, the Austin Court’s reasoning,' when examined, reveals scant
attention to the question of vesti‘ng. Indeed, no form of the word “vest”
appears in the original text authored by the Austin Court; the word’s only
appearances in that opinion occur in quotations either from section 3287(a)
or fforn Mass.

Third, to the significant extent that Austin relied on Mass, it failed to
recognize what 1atér cases would show is a crucial distinction regarding
vesting - thatv a right to payments vests only when those payments should
actually have been made. In Mass, the payments should have been made,
| and thus became vested, on each successive pay date as it passed, because
there was never a valid justification for the suspension at issue there. But,
in failing to actually examine the vesting Ique‘stion with reference to the
facts in Austin, the court failed to address the significance of the fact that
the payments there remained subject to a contingency, and thus éould not
have become vested rights, unlessband until Austin had proven his
entitlement to a disability retirement allowance to the adjudicaﬁng Board of
Retirement with which he filed his application.

Thus, the court below was right to decline to follow Austin. And this
Court would be right to make clear that Austin is no longer gobd law on this
point.

Once Austin is properly understood, on the question of vesting, as
anorrialous and inconsistent with the later elucidated controlling law, the
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rule becomes clear. The right to a retroactive disability retirement benefit
does not vest until the payment of that benefit becomes a present obligation
of the retirement systém. That obligation does not mature into a present
one until the system makes a decision on the claimant’s application and the
proof in support thereof. Prior to that time, the right to the disability .
retirement benefit is not vested but merely .inchoate because it is still
squect to legal preconditions that must occur before payment can be fnade,
and interest will therefore not run.
2) Respondent’s Claim was Not “Certain or Capable

of Being Made Certain by Calculation” Prior to His

Presentation to the Board of that Claim.

- Section 3287(a) is also quite explicit in stating that prejudgment
interest will not run until a right to payment, even if vested, is “certain, or
capable of being made certain by calculation.” This statutory rule, to be
sure, will ﬁot excuse payment merely due to the defendant’s denial of
liability. (Wisper Corp., supra, 49 Cal.App.4th at p. 958, citing Stein v.
S.Cal. Edison Co. (1992) 7 Cal.Aﬁp.4th 565, 572).) But it does limit-
prejudgment interest to “situations where the defendant could have timely
paid that amount and has thus deprived the plaintiff of the economic benefit
of those funds.” (Wisper Corp., supra, 49 Cal.App.4th at p. 962.) Any
apparent similarity to the rule described above regarding questions of
vesting is assuredly not coincidental. Again, the principle is that the
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defendant will not be charged prejudgment interest unless and until it
actually should have paid the defendant the disputed amount. Thus, in
Collins v. City of Los Angeles (2012) 205 Cal.App.4th 140, 150-51, the
court ruled that section 3287(a) interest will be owed only “from the date
that the right to recover ‘arose,” aﬂd that where the question is whether the
daméges were certain or capable of being made certain, they will be
deemed sufficiently certain and thué subject to payment “if the defendant
actually knows the amount of the damages or could calcuiate the amount
from information reasonably available to the defendant.” In section
3287(a) cases, “if the defendant does not know or cannot readily ascertain
damages, it is incumbent on the plaintiff to provide the defendant with
some statement and supporting data from which defendant can maké the
necessary determinatib_n.” (Levy-Zentner Co. v. S. Pac. Trans. Co. (1977)
74 Cal.App.3d 762, 798.) If thé plaintiff fails to do so, “where the
“defendant does not know what amount he owes and cannot ascertain it
except by accord or judicial procéss, he cannot be in default for not paying
it.” (Id atp.799.) |
In the instant case, SBCERA was entirely unaware of Respondent’s -

Vclaim until he first presented it - albeit without support - in 2008.

| Moreover, even to the extent that SBCERA then became aware that

| Respondent was making a claim, it could not have ascertained whether it

was a valid claim, and if so, the proper amount of that claim, until it
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received medical evidence in support thereof and evaluated it. Specifically,
SBCERA first needed to determine whether Respondent was “permanently
incapacitated for the performance of duty.” (Gov. Code, § 31720.) If he
was, SBCERA next needed to determine whether he had been
“continuously” incapacitated since his separation from employment; if not,
his application would be untimely under Government Code section 31722.
If both of these burdens were met, SBCERA would then need to determine
whether Respondent’s incapacity arose out of his employment and was
therefore “service-connected,” as a service-connected disability retiremenf
is more generous than a non-service-connected disability retirement. Once
established, these facts entitled Respondent to a disability retirement
allowance retroactive to his actual application date. The Board so found on
August 5, 2010 and immediately paid him all of the benefits he had
requested up to that time, and continued to pay his monthly disability _
retirement allowance thereafter.

Once Respondent made a belated request for additional benefits
retroactive to his last date of regular compensation, SBCERA ﬁéeded to
make a separate determination whether Respéndent had in fact been
“unable to ascertain the permanency” of .his incapacity at the time of his
separation from employment, thus entitling him to additional retroactive
benefits dating back to 2000, rather than merely to his first application in
2008. (Gov. Code, § 31724.) Until Respondent requested additional
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retroactive benefits and SBCERA had information enabling it to make each
of the necessary determinations, Respondent’s claim was not “certain, or
capable of being made certain by calculation.” Thus, interest could not run
until Respondent provided this information.

In a more general way, the cases apply this principle to require that
where a debtor has no way of ascertaining either the validity or the amount
of the claim, the creditor will need to make a well-supported demand in
order for section 3287(a) prejudgment interest to begin running. (See, e.g.,
.Tyre v. Aetna Life Ins. Co. (1960) 54 Cal.2d 399, 406-07 (“The record does
not disclose the date upon which plainti.ff first demanded payment of her
community property interest in cash. That date properly marks the
commencement of interest.”); Leatherby Ins. Co. v. Citj} of Tustin (1977)
76 Cal.App.3d 678, 689 (“The last stop notice claim was released on
June 6, 1975. However, knowledge of this was not communicated to
Tustin until it received the demand of June 23, 1975. It was on the latter
‘date that it came unde;‘ a duty to péy over the funds, and so the interest
should be reckoned from that date.”).) “The theory is that it is
unreasonable or unfair to expect a defendant to pay a debt before he is
aware of or able to compute its amount,” so, when applied to the question
of the comniencement of section 3287(a) interest, such interest will run
only from “the date upon which the [creditor] provided the [debtor] with
the required accounting and supporting data.” (People v. S. Pac. Co.
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(1983) 139 Cal.App.3d 627, 641 cf. Ball v. City of Los Angeles (1978) 82
Cal.App.3d 312 (a city is not required to pay interest on a tax refund claim
prior to the date the request for a refund is submitted).)

The cases thus Iplace beyond doubt or dispute the concept that, where
.the defendant could not know what is owed absent a well-supported
demand from the plaintiff, prejudgment interest will not run against the
defendant until such time as the plaintiff has made that demand and
supported it with sufficient evidence to establish entitlement. Applying that
rule to the facts here, it is beyond dispute that Respondent did not even
contact SBCERA about a desire to retire based on a claimed disability until
he filed his first claim in 2008, and did not provide evidence to support his
later claim, to receive such benefits retroactive to his 2000 separation date,
until December 15, 2011. (3 AR 1599.) Because SBCERA could not have
known what, if anything, it might owe Respondenti as a lifetime disability
retirement allowance prior to his providing evidence sufficient to supp(-)rtv
his demand, the claim was not “certain, or capable of being made certain by
-calculation” by SBCERA.

3) SBCERA wés Prevented by Law from Paying
'Respondent’s Claim Until He Proved His
Entitlement Thereto.

Section 3287(a) provides that interest does not run “during such time

as the debtor is prevented by law, or by the act of the creditor from paying
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the debt.” The law has long beén élear that, during any time where a debt,
although owed, cannot be paid by operation of law, the debtor will not be
liable for prejudgment interest thereon. “It is well settled that where tﬁe
defendant has been prevented from making payment by reason of a
judgment, order, statute, or judicial process directing it fo hold the amount
due, there is no liability for interest.” (Perkins v. Benguet Consol. Mining
Co. (1942) 55 Cal.App.2d 720, 769.)

In the present case, SBCERA was prohibited by statute from paying
Respondent any disability retirement benefits prior to his initial application
and submission of proof. The CERL places upon the applicant the burden
of proof of an entitlement to a disability retirement, and each element
thereof, including permanent incapacity, service connection, and
entitlement to a pre-application effective date if such an additional
retroacti\.}e benefit is sought.. The mémber must submit such proof as the
- board may require, and cannot be retired for disability unless and until such
proof is submitted and decided upén by the board. (Gov. Code, § 31723;
HWeber, supra, 62 Cal.App.4th at p. 1448.) The member may be retired
only when the evidence submitted “shows to the satisfaction of the board
that the member is permanently incapacitated physically or mentally for the
performance of his duties.” (Gov. Code, § 3 i724.) Where the member
seeks a pre-application effective date, the merr\lber’s inability to have‘
| determined the permanénce of his disability as of his separation from
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employment must also be “demonstrated to the satisfaction of the board.”
(Gov. Code, § 31724.)

In considering disability retirement applications, CERL retirement
boards make quasi-judicial decisions. (Masters v. San Bernardino Cnty.
Employees Ret. Assn. (1995) 32 Cal.App.4th 30, 45.) Because the Board is
subject to a fiduciary duty to safeguard its trust fund for all of its members,
it must refrain from paying benefits to which any particular member is not
entitled. It would havé been an unconstitutional gift of public funds to have
paid Respondent retroactive benefits prior to the time he met his burden of
proof. (See San Marcos Water Dist. v. San Marcos Unified Sch. Dist.
(1986) 42 Cal.3d 154, 167 (paying an invalid assessment would be a gift of
public funds).) Thus, it cannot pay benefits “unless it investigates
applications and pays benefits only to those members who are entitled to

954

them.” (Mclntyre v. Santa Barbara Cnty. Employees Ret. Sys. (2001) 91

Cal.App.4th 730, 734:) Respondent first presented evidence to support his

4 Respondent suggests at page 3 of his opening brief that SBCERA should
be “embarrassed” for “forcing him to resort to the Superior Court” in order
to receive pre-application retroactive benefits. But, given SBCERA’s duty
to refrain from paying benefits to those who are not entitled, it is inevitable
- that on occasion SBCERA will deny a claim only to later be reversed on
writ. When this type of error inevitably occurs, prejudgment interest is,
indeed, owed for that portion of the harm to the applicant caused by the
retirement board’s error — i.e., running from the time of the final, erroneous
decision. The question is not whether SBCERA should be embarrassed,
but whether the statute requires SBCERA — that is, SBCERA’s other
members and employers — to go much, much farther and pay prejudgment
interest for a time prior to its final decision.
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claim for retroactive benefits to a hearing officer on December 15, 2011. (3
AR 1599.) The hearing officer prepares a recommeﬁdation, but only the
Board can decide whether to granf. a request for retroactive benefits. (Gov.
Code, § 31534.) The “wrongful” withholding of retroactive benefits thus
did not occur until the Board hearing on October 4, 2012. (3 AR 1739))

Seen in this light, the obvious becomes cognizable as a matter of
statutory law as interpreted by the courts: SBCERA could not, by law,
have paid Respondent his requested benefits until he applied for those
benefits and submitted proof thereon, and until SBCERA had investigated
his claim and made a considered determination as to Respondent’s
eligibility. Because it was prevented by law from paying any benefits until
that time, it cannot owe prejudgment interest until that time. And this
would remain true even if this Court were to accept Respondent’s
implausible suggestion that vesting can somehow be “deemed” to have
occurred in 2000.

4) The App!ication of These Rules to this Case.

As discussed, several cases silmmarize these rﬁles and hold that
interest does not run until beneﬁts. or other money due to the plaintiff is
withheld “wrongfully.” (AFL,.supra, 13 Cal.4th at p. 1026 (“a “‘wrongful
withholding’ of benefits, and the corresponding delay in receiving benefits,
cannot have legal signiﬁcance entitling the claimant to prejudgment interest
until the Board makeé its final decision that the claimant is not éntitled to
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the benefits. . . The delays inherent in this system are not, however,
tantamount to a ‘wrongful withholding” of benefits giving rise to a right to
section 3287(a) prejudgment interest once the Board rules in favor of the
claimant.”); Weber, supra, 62 Cal. App.4th at p. 1452 (“the procedurél delay
does not constitute a wrongful denial of benefits™).)

Until Respondent vapplied for benefits and proved a basis for them,
and the Board had an opportunity to consider that evidence, any delay in
paying the disability Bcncﬁts was not wrongful. Similarly, until
Respondent requested retroactive benefits, submitted evidence in support,
and the Board had an opportunity to consider that evidence, there was no
wrongful denial of retroactive benefits.

The correct starting date for interest is therefore October 4, 2012, the
date of the Board decision after Respondent presented evidence to support
his claim for retroactive benefits. Prior to that date, the rules addressed
above prevented the Board from paying the request for pre-application
retroactive benefits.

September 30, 2010 was the first time Respondent made any request
for payment of pre-application benefits. Prior to that date, there was no
vested right to pre-épplication benefits, and the amounts wére uncertain and
could not have been determinéd without evidence of Respondent’s inability

to determine the permanency of his incapacity. Therefore, SBCERA was
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prevented by law from paying, and there was no wrongful withholding of
benefits.

There followed an extensive but normal administrative process,
including a six-month period following his September 30, 2010 request
during which Respondent submitted no evidence to support it, and then a
formal hearing, post-hearing briefing, and submission of the hearing
officer’s recommendation to the Board of Retirement. The matter of
pre-application benefits was first consideréd at the Board’s meeting on
October 4, 2012. Only then was Respondent’s request for pre-application
benefits denied. (3 AR 1726, 1731.)

The time required by this administrative process is not a wroﬁgful
withholding of benefits and is not a basis for interest. (4FL, supra, 13
Cal.4th at p.1026 (“The statutory scheme thus accounts for the fact that
delays are inherent in the entitlement claim review process and are
necessary to ensure only those claimants who have established eligibility
Will receive benefits.... The delays iﬁherent in this systém are not, hoWever,
- tantamount to a ‘wrongful withholding’ of benéﬁts giving rise to a right to
~ section 3287(a) prejudgment interest.”).)

The correct starting date for interg:st is October 4, 2012, the date the
Board first had an opportunity to consider Respondent’s supporting
evidence and m;ake a deci.sion on his latef request for pre-application
beneﬁts.
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V.

CONCLUSION.

For the foregoing reasons, the Court should find that the trial court

erred in awarding Respondent prejudgment interest running prior to

October 4, 2012, and make clear that in a disability retirement case where a

denial of benefits is eventually reversed by writ of mandamus, section

3287(a) prejudgment interest will run from the time of the final, erroneous

retirement board decision denying benefits, and not before.
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