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ISSUES PRESENTED'

1. Does the definition of “unreasonable risk of danger to public
safety” in Penal Code section 1170.18?, and enacted in 2014 by the passage
of Pvroposition 47, apply to petitions for resentencing under Section
1170.126 enacted by the Three Strikes Reform Act of 20127

2. If the definition of “unreasonable risk of danger to public safety”
applies to petitions for resentencing under the Act, should the definition
apply retroactively to petitions denied before the passage of Proposition
477° |

3. If the definition of “unreasonable risk of danger to public safety”
provided in Section 1170.18 does not apply to petitions for resentencing
under the Act, does that deny petitioner equal protection of the law, due
process or the right to be free of cruel and unusual punishment as
guaranteed by the Eighth and Fourteenth Amendments of the United States
Constitution? |

INTRODUCTION

In January 2010, appellant, David Valencia, was sentenced to state
prison for an indeterminate term of 25 years to life under the Three Strikes
Law (§ 667, subs. (b)-(i)) for corporal injury to a spouse or cohabitant, (a
non-serious and non-violent felony), and for his five prior felony
convictions within the meaning of section 1203, subdivision (e)(4), two of
which constituted strikes (§ 667, subs. (b)-(i)). In November 2012, the
electorate enacted the Three Strikes Reform Act of 2012 (“the' Reform

Act”) in Proposition 36, which narrowed the circumstances under which

! As stated in the Petition for Review

2 All further statutory references are to the Penal Code unless
otherwise noted.

3 This issue is currently pending before this Court in People v.
Chaney, Case No. 5223676. '



indeterminate life sentences may be imposed under the Three Strikes law
and created a new procedure allowing prisoners currently serving an
indeterminate life term under the Three Strikes law for a current non-
serious or non-violent felony conviction to seek retroactive sentencing
relief. In May 2013, appellant filed a petition for recall and resentencing
under section 1170.126. In August 2013, the trial court made a
discretionary finding under section 1170.126, subdivision (f), that
resentencing appellant would pose an “unreasbnable risk of danger to
public safety” and denied the petition. Appellant appealed the court’s
ruling to the Fifth District Court of Appeal.

Over a year later, while appell'ant’s appeal was pending, the California
electorate enacted the Safe Neighborhood and Schools Act of 2014 (“the
Act”) in Proposition 47. The Act declared certain drug and theft-related
offenses that were previously felonies or “wobblers” to be misdemeanors
unless committed by certain ineligible defendants. It further created a
petition procedure, similar to the one in Proposition 36, which allowed
prisoners currently serving a sentence for a conviction bf a felony that may
constitute a misdemeanor under the Act to seek retroactive sentencing
relief. (§ 1170.18.) Unlike the Reform Act, the Act expressly defined the
term “unreasonable risk of danger to public safety” (§ 1170.18, subd. (c)).

After consideration of supplemental briefing regarding the
application, if any, of section 1170.18, subdivision (c), the Court of Appéal
held that the definition of “unreasonable risk of danger to public safety”
provided in section 1170.18, subdivision (c), does not comport with the
purpose of the Reform Act, and applying it to resentencing proceedings
under the Reform Act would frustrate, rather than promote, that purpose
and the intent of the electorate in enacting both initiative measures. As

shown below, the Court of Appeal’s decision was sound.



STATEMENT OF THE CASE

On December 2, 2009, a jury found appellant guilty of corporal injury
to a spouse or co-habitant (§ 273.5), and appellant admitted five prior
feiony convictions, two of which constituted strikes (§ 667, subs. (b)-(i)).

(1 CT 48-49, 85; 2 RT 415-420.) On January 6, 2010, the court sentenced
appellant to a term of 25 years to life. (1 CT 92, 126; 2 RT 445.)

On November 6, 2012, the electorate passed Proposition 36, enacting
the Reform Act. On May 13, 2013, appellant filed a petition for recall and
resentencing under section 1170.126. (1 CT 154.) The People opposed the
petition. (1 CT 189.) On August 9, 2013, after considering documentary
evidence, hearing testimony, and argument from the parties, the trial court
made a discretionary finding that appellant would pose an unreasonable risk
of danger to public safety and denied the petition. (1 CT 207; 2 RT 501-
502.)"

On August 15, 2013, appellant appealed, claiming that the trial court
abused its discretion in denying his petition for recall and resentencing. On

November 4, 2014, the electorate passed Proposition 47. The Act took

* During sentencing, the trial court was explicit in detailing
petitioner’s past criminal history and recidivist behavior: “He’s a poster
child for three strikes, nine grants of probation, when he’s had chances and
chances and chances. And ... his conduct is increasing in severity, no
question about it. He ... starts out with fairly minor stuff ... Hit and runs
and petty thefts and misdemeanor trespasses, misdemeanor batteries. He
then gets a little bit more fancy with auto thefts and more misdemeanor
thefts. But they’re still being charged as misdemeanors. []] Then he gets
207, kidnapping. Then he gets to 422 ... felony criminal threats that goes
along with a DUI and other stuff. Then he gets the prior domestic violence.
And this is a man who has learned his lesson ... Because he’s been to
treatment programs? And what do we have in ‘07 that he’s on probation
for? Public intoxication. [f]... He can’t seem to maintain any time that
he’s really sober. ... what was it, a year? Maybe a year of sobriety and ...
we’ve been seeing him since 1987. I can’tdoit.” (2 RT 444-445.)



effect the next day. Following passage of the Act, the Fifth District Court
~of Appeal, requested, and the parties filed, supplemental letter briefing,
concerning the application of section 1170.18, subdivision (c), if any, to
petitions for resentencing filed under the Reform Act. On December 16,
2014, the Court of Appeal filed an opinion affirming the judgment. The
Court of Appeal held that the definition of “unreasonable risk of danger to
public safety” provided in section 1170.18, subdivision (c), does not
comport with the purpose of the Reform Act, and applying it to
resentencing proceedings under the Reform Act would frustrate, rather than
promote, that purpose and the intent of the electorate in enacﬁng both

initiative measures. This Court granted appellant’s petition for review.

SUMMARY OF ARGUMENT

The California electorate did not intend Proposition 47°s new
definition of “unreasonable risk of danger to public safety” in section
1170.18, subdivision (c), to apply to section 1170.126 dangerousness
determinations made under Proposition 36. First, the statutory language of
section 1170.18 reflects an intent not to apply Proposition 47’s definition to
Proposition 36 proceedings. By its own terms, Section 1170.18,
subdivision (c), applies only to petitioners who file petitions under section
1170.18, subdivision (a), despite the language that the definition is to apply
“throughout this Code.” Section 1170.18, subdivision (n), which declares
an intent not to “diminish or abrogate the finality of judgments in any case
not falling within the purview of this act,” also indicates that Proposition 47
was mtended only to affect judgments stemming from convictions for the
enumerated drug and property crimes at the heart of Proposition 47.

Second, the initiatives’ different scopes indicate that Proposition 47
was not intended to amend Proposition 36. Under the statutory scheme of

Proposition 36, life sentences remain mandatory or discretionary for a wide



range of offenses and third strike offénders, notl just the most egregious
cases. In contrast, Proposition 47 provides for resentencing in the much
less serious context of certain drug- and theft-related offenses that were
previously felonies or “wobblers” but are now misdemeanors. Because the
would-be misdemeanants who stand to benefit from Proposition 47, as a
class, are less dangerous than recidivist felons with prior strike offenses, it
is logical to impose a more restrictive dangerousness standard for them

(§ 1170.18, subd. (c)) than the standard applied for recidivist felons under
Proposition 36. Moreover, the two initiatives were passed for different
purposes such that a literal construction of section 1170.18, subdivision (c),
would not comport with the purposes of the initiatives, as stated in the acts
themselves or in the relevant ballot materials.

Third, applying the definition of section 1170.18, subdivision (c), to
Proposition 36 petitions would lead to unreasonable and absurd results.
Proposition 47 was passed just as the two-year deadline to file section
1170.126 petitions under Propbsition 36 was expiring. The California
voters cannot be understood to have silently “decided so important and
controversial a public policy matter and created a significant departure from
the existing law” (In re Christian S. (1994) 7 Cal.4th 768, 782) by changing
the rules for section 1170.126 petitions at the very last moment without any
éxpi'ess declaration or notice of such intent. The radical reduction of court
discretion in Proposition 36 proceedings—that would result without notice
that the electorate intended to reduce the discretion it so0 recently and
abundantly granted to the courts to determine a petitioner’s
dangerousness—is also unreasonable. ‘

Even assuming the definition applies prospectively to Proposition 36
proceedings, it does not apply retroactively to proceedings in which the trial
court determined, prior to the effective date of Proposition 47, that

resentencing would pose an unreasonable risk of danger to public safety



pursuant to section 1170.126. There is no clear and unambiguous intent on
the part' of the California electorate for section 1170.18, subdivision (c), if it
applies at all to section 1170.126, to apply retroactively to section 1170.126
proceedings. Without any declaration or indication of voter intent to apply
the new definition retroactively to Proposition 36 proceedings, the
California voters cannot be understood to .have intentionally undone the
section 1170.126 determinations they approved and intentidnally revived
the final judgments they intended to preserve when they passed Proposition
36 just two years earlier. Therefore, the section 3 presumption of
prospective application applies.

In re Estrada (1965) 63 Cal.2d, 740 (Estrada) does not apply because
- applying the more restrictive definition of “unreasonable risk of danger to
public safety” in section 1170.18, subdivision (c), to section 1170.126
proceedings does not constitute a reduction in punishment. Moreover, the
amended definition is generally applicable to a class of offenders and does
not apply to a particular criminal offense. Thus, the section 3 presumption

of prospective application is not rebutted.

ARGUMENT"

1.  THE DEFINITION OF “UNREASONABLE RISK OF DANGER TO
PUBLIC SAFETY” IN SECTION 1170.18, SUBDIVISION (C), DOES
NOT APPLY TO SECTION 1170.126 DETERMINATIONS

Appellant contends that the new definition of “unreasonable risk of
danger to public safety” in Proposition 47 amends the meaning of the
phrase as used in dangerousness determinations under Proposition 36 and
must be applied retroactively to those determinations in cases in which the
judgment is not final. (AOB 3-48.) For the reasons set forth below,
respondent submits that the new, more restrictive, definition of

“unreasonable risk of danger to public safety,” as provided in section



1170.18, subdivision (c), does not apply at all to section 1170.126
resentencing proceedings.

A. Proposition 36 Provides for Resentencing of Certain

Third Strike Offenders Subject to Broad Judicial
Discretion

On November 6, 2012, California voters passed Proposition 36, which
enacted the Three Strikes Reform Act of 2012, effective November 7, 2012
(see Cal. Const., art II, § 10, subd. (a)). Proposition 36 amended sections
1170.12 and 667 to lessen the sentence that may be imposed on many non-
violent and non-serious felonies committed after two prior “strikes.”
(Ballot Pamp., Gen. Elec. (Nov. 6, 2012) text of Prop. 36, §§ 2, 4, pp. 105-

-109.)

Most relevant here, Proposition 36 created a recall procedure to
provide retroactive relief for prisoners currently serving an indeterminate
life sentence on a non-serious and non-violent felony conviction.

(§ 1170.126, subd. (a).) Under this new statute, a prisoner may file a
“petition for a recall of sentence” within two years of the date of
Proposition 36’s effective date or at a later date on a showing of good
cause. (§ 1170.126, subd. (b).) A petitidner is eligible for resentencing if:
(1) he or she is currently serving an indeterminate term of life
imprisonment for a current non-serious and non-violent felony conviction
(§§ 667.5, subd. (c), 1192.7, subd. (c)); (2) his or her current sentence was
not imposed for certain disqualifying offenses (§§ 667, subds. (e)}(2)(C)(i)-
(iii), 1170.12, subds. (c)(2)(C)(i)-(iii)); and (3) he or she has no prior
convictions for offenses listed in sections 667, subdivision (e)(2)(C)(iv),
and 1170.12, subdivision (c)(2)(C)(iv). (§ 1170.126, subd. (e).) If a trial
court determines that the petitioner satisfies these criteria, the prisoner shall
be resentenced as a second striker, “unless the court, in its discretion,

determines that resentencing the petitioner would pose an unreasonable risk



of danger to public safety.” (§ 1170.126, subd. (f).) The term
“unreasonable risk of dangér to public safety” is not expressly defined in
the statute, but the statute does provide guidelines for the trial couft to
consider in making its determination. In exercising its discretion, the trial
court may consider the petitioner’s crimihal history, the circumstances of
the current offense, his or her disciplinary reéord and record of
rehabilitation while incarcerated, and any other evidence the court, in its
discretion, determines to be relevant. (§ 1170.126, subd. (g).)

According to the “Findings and Declarations” of section 1 of
Proposition 36, the initiative was enacted to restore the original intent of the
Three Strikes Law by imposing life sentences for dangerous criminals like
rapists, murderers, and child molesters and to:

- (1) Require that murderers, rapists, and child molesters serve
their full sentences—they will receive life sentences, even if
they are convicted of a new minor third strike crime.

(2) Restore the Three Strikes law to the public’s original
understanding by requiring life sentences only when a
defendant’s current conviction is for a violent or serious crime.

(3) Maintain that repeat offeridersvconvicted of non-violent, non-
serious crimes like shoplifting and simple drug possession will
receive twice the normal sentence instead of a life sentence.

(4) Save hundreds of millions of taxpayer dollars every year for
at least 10 years. The state will no longer pay for housing or
long-term health care for elderly, low-risk, non-violent inmates
serving life sentences for minor crimes. | |

(5) Prevent the early release of dangerous criminals who are
currently being released early because jails and prisons are
overcrowded with low-risk, non-violent inmates serving life
sentences for petty crimes.

(Ballot Pamp., Gen. Elec. (Nov. 6, 2012) text of Prop. 36, p. 105.)
Uncodified section 7 of Proposition 36 also provided: “This act is an

exercise of the public power of the people of the State of California for the



protection of the health, safety, and welfare of the people of the State of
California, and shall be liberally construed to effectuate those purposes.”
(Id. at p. 110.) “Enhancing public safety was a key purpose of [Proposition
36]).” (People v. Yearwood (2013) 213 Cal.App.4th 161, 175.)

B. Proposition 47 Provides for Resentencing of Certain
Felons-Turned-Misdemeanants Subject to
Circumscribed Judicial Discretion

Just two years aﬁer the passage of Proposition 36, on November 4,

2014, California voters passed Proposition 47, which enacted the Safe
Neighborhoods and Schools Act of 2014, effective November 5, 2014 (see
Cal. Const., art II, § 10, subd. (a)). Proposition 47 reduced certain drug-
and theft-related felonies 61' “wobblers” to misdemeanors, unless they were
committed by defendants with one or more prior convictions for certain
violent offenses (§ 667, subd. (€)(2)(C)(iv)) or for offenses requiring sex
offender registration (§ 290, subd. (c)). Proposition 47 also created a new
resentencing provision, section 1170.18, by which “[a] person currently
serving a sentence” for such a conviction may petition the trial court for a
recall of sentence and request a reduced classification and sentence.
(§ 1170.18, subd. (a).) An eligible person (see § 1170.18, subd. (i)
satisfying the criteria in subdivision (a) shall be resentenced unless the
court, in its discretion, determines that resentencing the person would pose
an “‘unreasonable risk of danger to public safety.” (§ 1170.18, subd. (b).)
The language of section 1170.18, subdivision (b), is similar to the language
appearing in section 1170.126, subdivisions (f) and (g).

Section 1170.18, subdivision (c¢), was added to provide:

As used throughout this Code, “unreasonable risk of danger to
public safety” means an unreasonable risk that the petitioner will
commit a new violent felony within the meaning of clause (iv)
of subparagraph (C) of paragraph (2) of subdivision (€) of
Section 667.



The resentencing statute also created an application process for
similar persons who have ali'eady completed their sentences to have the
relevant conviction or convictions designated as misdemeanors.

(§ 1170.18, subd. (f).) Despite the use of language similar to Proposition
36, any potential relief offered under Proposition 47 is independent and
separate from any potential relief offered under Proposition 36.

According to the “Findings and Declarations” of section 2 of
Proposiﬁon 47, the initiative was enacted “to ensure that prison spending is
focused on violent and serious offenses, to maximize alternatives for
nonserious, nonviolent crime, and to invest the savings generzﬁted from this
act into prevention and support programs in K-12 schools, victim services,
and mental health and drug treatment. This act ensures that sentences for
people convicted of dangerous crimes like rape, murder, and child -
molestation are not changed.” (Ballot Pamp., Gen. Elec. (Nov. 4, 2014)
text of Prop. 47, p. 70.) The electorate further stated the purpose and intent
of Proposition 47 in uncodified section 3:

(1) Ensure that people convicted of murder, rape, and child
molestation will not benefit from this act.

(2) Create the Safe Neighborhoods and Schools Fund, with 25
percent of the funds to be provided to the State Department of
Education for crime prevention and support programs in K-12
schools, 10 percent of the funds for trauma recovery services for
crime victims, and 65 percent of the funds for mental health and
substance abuse treatment programs to reduce recidivism of
people in the justice system.

(3) Require misdemeanors instead of felonies for nonserious,
nonviolent crimes like petty theft and drug possession, unless
the defendant has prior convictions for specified violent or
serious crimes.

(4) Authorize consideration of resentencing for anyone who is
currently serving a sentence for any of the offenses listed herein
that are now misdemeanors.

10



(5) Require a thorough review of criminal history and risk
assessment of any individuals before resentencing to ensure that
they do not pose a risk to public safety.

(6) This measure will save significant state corrections dollars
on an annual basis. Preliminary estimates range from $150
million to $250 million per year. This measure will increase
investments in programs that reduce crime and improve public
safety, such as prevention programs in K-12 schools, victim
services, and mental health and drug treatment, which will
reduce future expenditures for corrections.

(Ballot Pamp., Gen. Elec. (Nov. 4, 2014) text of Prop. 47, p. 70.)
'C. The General Principles of Statutory Construction

The general principles of statutory construction apply to voter
initiatives such as Proposition 47. (Robert L. v. Superior Court (2003) 30
Cal.4th 894, 900.) In construing Proposition 47, the court’s primary task is
- to determine the voters’ intent. (People v. Jones (1993) 5 Cal.4th 1142,
1146.) To determine the voters’ intent, the court turns first to the words of
the provision adopted by the voters, giving the language its ordinary and
plain meaning. (/bid.; Robert L., at p. 901.) The statutory language must
be construed not in isolation but in the context of the statute as a whole and
within the overall statutory scheme, keeping in mind the scope and purpose
of the provision in light of the voters’ intent. (Robert L., at p. 901; People
v. Acosta (2002) 29 Cal.4th 105, 112.)

Statutes or statutory sections relating to the same subject must be
harmonized, both internally and with each other, to the extent possible.
(Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d
1379, 1387; People v. Honig (1996) 48 Cal.App.4th 289, 327-328.)
However, literal construction does not prevail if it conflicts with the voters’
intent apparent in the statute. (Lungren v. Deukmejian (1988) 45 Cal.3d
- 727, 735.) Where the language is ambiguous, the court will look to “other

indicia of the voters’ intent, particularly the analyses and arguments
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contained in the official ballot pamphlet.” (People v. Birkett (1999) 21
Cal.4th 226, 243; People v. Floyd (2003) 31 Cal.4th 179, 187-188 [ballot
pamphlet information is a valuable aid in construing intent of voters].)
Consideration should be given to the consequences that will flow from a
particular interpretation where uncertainty exists, as well as the wider \
historical circumstances of the enactment. (Dyna-Med, Inc. v. Fair
Employment & Housing Com., at p. 1387.) Any ambiguities in an initiative
statute are “not interpreted in the defendant’s favor if such an interpretation
would provide an absurd result, or a result inconsistent with apparent
legislative intent.” (People‘v. Cruz (1996) 13 Cal.4th 764, 782, internal
citation and quotation omitted.) Ultimately, the court’s duty is to interpret
and apply the language of the initiative “so as to effectuate the electorate’s
intent.” (Robert L., supra, 30 Cal.4th at p. 901.)

D. The Definition of “Unreasonable Risk of Danger to
Public Safety” in Section 1170.18, Subdivision (c),
Does Not Apply to Section 1170.126 Determinations

The primary issue before this Court, and the issue that was decided by
the Court of Appeal, is whether the definition of “unreasonable risk of
danger to public safety” (§ 1170.18, subd. (c)) under Proposition 47 applies
to resentencing under Proposition 36 (§ 1170. 126). In light of the statutory
language of section 1170.18 as a whole, the differences in scope and
purpose between Propositions 36 and 47, and the official ballot materials
for each initiative, the California voters did not intend for the new
definition of “unreasonable risk of danger to public safety” in section |

1170.18, subdivision (c), to apply to Proposition 36 proceedings.
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1.  Statutory language and the stated scopes and
purposes of Propositions 47 and 36 demonstrate
that the voters did not intend for section 1170.18,
subdivision (c), to apply to Proposition 36
proceedings

The voters did not intend for Proposition 47’s definition of
“unreasonable risk of danger to public safety” to apply to Proposition 36
proceedings. At first blush, when viewed in isolation, the language “[a]s
used throughout this Code” in section 1170.18, subdivision (c), appears to
apply Proposition 47’s definition of “unreasonable risk of danger to public
safety” whenever that phrase is used in the Penal Code, including section
1170.126. However, whether that definition applies to section 1170.126 is
at best ambiguous when considered in the context of section 1170.18 as a
whole, in the context of the statutory schemes affected by Proposition 47
and Proposition 36, and in light of each initiative’s respective scope and
purposes. Respondent asserts that consideration of the statutory contexts,
scopes, and purposes reveals that the voters did not intend for Proposition
36 proceedings to be affected by the passage of Proposition 47.

a. Statutory language of section 1170.18

The statutory language of section 1170.18 shows its definition of
‘“unreasonable risk of danger to public safety” does not apply to section
1170.126 dangerousness determinations or at least creates ambiguity as to
its applicétion. Section 1170.18, subdivision (a), provides that an eligible
person may file a petition for a recall of sentence. Section 1170.18,
subdivision (b), in using the term “petitioner,” essentially defines a
“petitioner” as a person who files a petition for recall of sentence under
subdivision (a). Thereafter, section 1170.18, subdivision (c), defines
“unreasonable risk of danger to public safety” as an unreasonable risk that
“the petitioner” will commit a new violent felony within the meaning-of

section 667, subdivision (€)(2)(C)(iv). Because section 1170.18,
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~ subdivision (¢), refers to whether an unreasonable risk exists that the
petitioner will commit a new violent felony, the statutory language as a
whole shows an intent to apply the definition to “petitioners” under section
1170.18, not any other petitioners. Indeed, the statute does not contain a
reference to any other kind of petition and certainly not any reference to a
petition filed under section 1 170.126. Had the electorate intended to apply
the new definition to Proposition 36 proceedings, it could have clarified
that the term “petitioner,” as used in the new definition, constituted a
person filing a petition under either section 1170.18, subdivision (a), or
section 1170.126, subdivision (b), but it did not. |

~ Section 1170.18, subdivision (n), also indicates that the &eﬁnition in
subdivision (c) was not intended to apply to Proposition 36 proceedings.
Section 1170.18, subdivision (n), provides: “Nothing in this and related
sections is intended to diminish or abrogate the finality of judgments in any
case not falling within the purview of this act.” There is inherent tension in
the statutory language between section 1170.18, subdivision (c), which
could suggest a change to the entire Penal Code, and section 1170.18,
subdivision (n), which expressly narrows Proposition 47°s effect on the
finality of judgments to cases only within its own purview. As respondent
will explain below, Proposition 47 and Proposition 36 targeted different
classes of criminals. Proposition 47 was not intended to affect any persons
other than those convicted of the offenses specifically enumerated in
section 1170.18, subdivision (a). Applying the section 1170.18,
subdivision (c) definition to Proposition 36 proceedings, especially to those
involving individuals who are not eligible to file a Proposition 47 petition,
would necessarily “diminish or abrogate the finality of judgments” in cases
that do not “fall withiﬁ the purview” of Proposition 47. Section 1170.18,

subdivision (n), was clearly intended to prevent Proposition 47 from
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causing any unintended residual effect to other unrelated judgments, such
as those in Proposition 36 proceedings.

b. Different scopes of Propositions 36 and 47

The differences in scope between the two initiatives' also support an
interpretation that the new definition in Proposition 47 does not apply to
Proposition 36 proceedings. Although each initiative created a
resentencing scheme, each scheme addressed very different concerns
impacting distinct categories of crimes and perpetrators.

Proposition 36 was intended to apply merely to a sélect group of
California’s worst criminals. It applies only to certain convicted felons
who are serving indeterminate prison terms under the Three Strikes law.
(§§ 667, subds. (b)-(i), 1170.12, 1170.126.) Thus, anyone eligible for
Proposition 36 relief has necessarily committed at least two serious and/or
violent crimes. The electorate declared that the relief contemplated by
Proposition 36—resentencing as a second strike offender—was not even
suitable for every dangerous felon covered by the initiative. Under the
statutory scheme of Proposition 36, life sentences remained mandatory or
discretionary for a wide; range of offenses and third strike offenders, not
just the most egregious cases. (§ 1170.126.)

In contrast, Proposition 47 provides for resentencing in the much less
serious context of certain drug- and theft-related offenses that were
previously felonies or “wobblers” but are now misdemeanors. (§ 1170.18.)
That initiative provides relief—reclassification and resentencing as a
misdemeanor—for specific low-level offenders whose underlying crimes
are no longer considered felonious and denies relief iﬁ only the most
egregious cases. Although it is possible for an individual to be eligible for
relief under both Proposition 36 and Proposition 47, the group targeted for
relief under Proposition 47 as a whole is generally comprised of low-level

offenders as opposed to the more volatile and recidivist serious and violent
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offenders Proposition 36 was designed to reach. There is a huge difference,
both legally and in the risk to public safety, between someone with multiple
prior serious and/or violent felony convictions whose current offense is a
felony, and someone with no felony criminal history whose current offense
is (or would be, if committed today) a misdemeanor. Because the would-be
misdemeanants who stand to benefit from Proposition 47, as a class, are
less dangerous than recidivist felons with prior strike offenses, it is logical
to impose a higher dangerousness standard for them (§ 1170.18, subd. (c))
than the standard applied for recidivist felons under Prbposition 36.

¢. Different purposes of Propositions 36 and 47

Additionally, the literal construction proposed by appellant does not
comport with the stated purposes of Propositions 36 and 47. Proposition 36
was intended to restore the public’s original understanding of the Three
Strikes law by reserving life sentences for only the most dangerous
criminals and defendants whose current conviction is for a serious or
violent crime. (Ballot Pamp., Gen. Elec. (Nov. 6, 2012) text of Prop. 36,
§1, p. 105.) It is true that one of the benefits of Proposition 36 was to save
hundreds of millions of taxpayer dollars (ibid.), but the overriding concern
of the electorate was the protection of the health, safety, and welfare of the
general public. (Jd. at p. 110.) Thus, the goal of the initiative and its
economic beheﬁts were tempered by provisions that ensured current
inmates would not be released from state prison in not just the most
egregious third strike cases, such as defendants with a prior conviction fora
“super strike” offense (§§ 667, subd. (¢)(2), 1170.12, subd. (c)(2)), but in
any case in which the trial court, in its discretion, determined resentencing
would pose an unreasonable risk of danger to public safety. (§ 1170. 126.)
By severely limiting the number of defendants who would benefit from

Proposition 36, the electorate clearly valued the Three Strikes law’s core
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commitment to public safety above the cost savings likely to accrue as a
result of the enacted reform.

On the other hand, the main purpose of Proposition 47 was to
reprioritize spending and redirect it from the prison system into crime
prevention and support programs in K-12 schools, victim services, and
mental health and drug treatment. (Ballot Pamp., Gen. Elec. (Nov. 4, 2014)
text of Prop. 47, §§ 2, 3, p. 70.) The chosen method of achieving sufficient
cost savings was to reduce penalties for certain non-serious, non-violent
theft and drug offenses from wobblers or felonies to misdemeanors for all
defendants except registering sex offenders and those with a prior
conviction for a “super strike” offense. (§§ 459.5, subd. (a), 473, subd. (b),
- 476a, subd. (b), 490.2, subd. (a), 666, subd. (b); Health & Saf. Code, §§
11350, subd. (a), 11357, subd. (a).) Although aspects of public safety were
certainly part of the impetus behind Proposition 47, public safety interests
nonetheless played second fiddle to monetary interests in the enactment of
the Proposition 47 statutory scheme.

Notably absent from the stated purpose of Proposition 47 is any
language to suggest that it was intended to “fix” or amend the statutory
scheme enacted by Proposition 36 or that it was meant to benefit inmates
seeking resentencing under section 1170.126. There was no evidence of
voter sentiment that the recently passed Proposition 36 was broken or ill-
construed. Nor was there any evidence that the voters believed the standard
of “unreasonable risk of danger to public safety” was impermissibly vague,
that courts were struggling to apply it, or that the courts were routinely
abusing their discretion such that a more restrictive definition of the phrase
was necessary to achieve Proposition 36’s purpose. Thus, there'is no
reason to believe that the electorate, in enacting Prdposition 47, intended to
revisit the issue it sought to address with Proposition 36. Not only is the

text of Proposition 47 silent on all issues specifically relating to Proposition
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36, but, as respondent will explain below, there is nothing in any of the -
official Proposition 47 ballot materials that would suggest the initiative had
any impact at all on Proposition 36. Although Proposition 47 modeled its
mechanism for resentencing relief on the Proposition 36 resentencing
scheme, the initiatives differ greatly in a number of important areas. They
target drastically different classes of defendants (third strike offenders
versus non-seribus, non-violent drug and theft offenders), offer
significantly different relief (resentencing as a second strike felony offender
versus resentencing as a misdemeanor offender), and serve considerably
different primary purposes (restore Three Strikes law while maintaining
public safety versus monetary reprioritization). Based on their differences,
and without any indication to the contrary other than the mere language
“throughout this Code” in section 1170.18, subdivision (c), there is no
reason to believe that the voters intended for the definition of “unreasonable
risk of danger to public safety” in Proposition 47 to amend the phrase as
used in section 1170.126. '

2. The initiatives’ official ballot materials show that
the voters did not intend for Proposition 47 to
amend Proposition 36

The official ballot materials for the initiatives also show that the
voters did not intend for Proposition 47 to amend Proposition 36. The
voters intended each proposition to apply to a different, exclusive class of
criminals. The targeted classes differed in the severity of offenses
committed as well as the level of dangerousness of the offenders. There
was nothing in the official Proposition 47 ballot materials to suggest that
the voters intended the new definition of “unreasonable risk of danger to
public safety” in section 1170.18, subdivision (c), to apply to section

1170.126 proceedings under Proposition 36.

18



The ballot materials shbw Propositions 36 and 47 were intended to
grant relief to distinctly different classes of offenders. The official
Proposition 36 ballot materials were clear that the relief provided under that
initiative would be granted only to certain defendants. According to the
“Official Title and Summary” prepared by the Office of the Attorney
General, Proposition 36 was intended to revise the Three Strikes law and
authorize resentencing for certain repeat felony offenders. (Ballot Pémp.,
Gen. Elec. (Nov. 6, 2012) p. 48.) Nothing indicated that Proposition 36
was intended to provide relief for anyone other than third strike offenders
and certainly not to anyone standing convicted of a misdemeanor.

Similarly, according to the official Proposition 47 ballot materials, the
only individuals who stood to benefit from the resentencing procedures in
Proposition 47 were those defendants who were currently serVing a
sentence for the enumerated drug and property offenses that are now
considered misdemeanors. (Ballot Pamp., Gen. Elec. (Nov. 4, 2014)
official title and summary, p. 34 [“resentencing for persons serving felony
sentences for these offenses”], legislative analysis, p. 35 [“The measure
also allows certain offenders who have been previously convicted of such
crimes to apply for reduced sentences”], p. 36 [“This measure allows
offenders currently serving felony sentences for the above crimes to apply
to have their felony sentences reduced to misdemeahor sentences”; “the
resentencing of individuals currently serving sentences for felonies that are
changed to misdemeanors™]. The official ballot materials were totally silent
as to whether Proposition 47 would amend Proposition 36. They did not
mention Proposition 36 at all, much less suggest that Proposition 47 would
have any impact on the resentencing of anyone who was serving a sentence
for a crime other than one of the specified non-serious, non-violent property
or drug crimes. The ballot arguments opposing Proposition 47 warned that

10,000 inmates, including many with prior convictions for serious crimes,
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would be eligible for early release under the initiative, but they did not
suggest that these early release provisions would extend to inmates whose
current offenses remained felonies under Proposition 47. (/d. at pp. 38-39.)
They did not even mention the possibility of Proposition 36 proceedings for
third strike offenders being affected by Proposition 47. And nothing in the
Legislative Analysis or any other portion of the official ballot pamphlet
alluded to a change in the discretion of courts when evaluating the risk of
danger to public safety in the context of section 1170.126, subdivision (f).
The use of the word “Code” in section 1170.18, subdivision (c?, appeared
only in an obscure subdivision in the text of the lengthy proposed
Proposition 47. In light of the ballot materials, it would be unreasonable to
assume the California voters—despite complete silence on the issue—
intended to subject the third strikers covered by Proposition 36 to a lower
standard of dangerousness fit for misdemeanants. The electorate does not
“hide elephants in mouse holes.” (Whitman v. American Trucking
Associations (2001) 531 U.S. 457, 468 [“Congress, we have held, does not
alter the fundamental details of a regulatory scheme in vague terms or
ancillary provisions”]; see also Jones v. Lodge at Torrey Pines Partnership
(2008) 42 Cal.4th 1158, 1171.)

The ballot materials also show that the electorate intended to preclude
relief for different offenders under each initiative based on the level of
dangefousness of the target class. Whereas Proposition 36 was intended to
preclude any “dangerous criminals” from obtaining relief under its
provisions, the electorate intended to preclude relief only for the “most
dangerous criminals” under Proposition 47. o

The Proposition 36 ballot materials were clear that “dangerous
criminals” would not benefit from its provisions. In thé “Argument In
Favor Of Proposition 36,” the proponents of the measure argued:

“Prosecutors, judges and police officers support Prop. 36 because Prop. 36
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helps ensure that prisons can keep dangerous criminals behind bars for life.
Prop. 36 will keep dangerous criminals off the streets . . . . Criminal justice
experts and law enforcement leaders carefully crafted Prop. 36 so that truly
dangerous criminals will receive no benefits whatsoever from the reform.”
(Ballot Pamp., Gen. Elec. (Nov. 6, 2012) p. 52.) In their rebuttal to the
opposition’s argument, the proponents further argued, “Prop. 36 prevents
dangerous criminals from being released early.” (Id. at p. 53.) The
“Analysis by the Legislaﬁve Analyst” explained that it was the court’s duty
to determine if resentencing a particular offender would pose an
unreasonable risk of danger to public safetyv and that any offender denied
resentencing by the courts would continue to serve his or her term as
originally sentenced. (/d. at p. 50.) Thus, the electorate intended for all
dangerous criminals to be denied relief under Proposition 36, not just the
most dangerous criminals, and determined that the courts were the
appropriate authorities to evaluate which criminals were dangerous. The
relief limitation was logical because the target class was comprised of
recidivist felons with multiple prior strike offenses and the primary purpose
of Proposition 36 was to protect the public safety, the core commitment of
the Three Strikes law.

In contrast, the ballot materials show Proposition 47 was clearly
meant to benefit a broader spectrum of defendants in light of its focus on
offenders committing what are now deemed misdemeanor crimes. Unlike
Proposition 36, which was intended to provide relief only to non-dangerous
criminals, Proposition 47 was intended to provide relief to all but the most
dangerous criminals. The legislative analysis explained that the court’s
discretion to deny resentencing to eligible defendants was restricted to
those offenders likely to commit a “specified severe crime.” (Ballot Pamp.,
Gen. Elec. (Nov. 4, 2014) p. 36). When opponents argued that thousands

of dangerous inmates would be released as a result of Proposition 47,
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supporters rebutted the argument by explaining that Proposition 47
included strict protections to make sure “rapists, murderers, molesters and
the most dangerous criminals cannot benefit.” (/d. at p. 39.) Thus, the
ballot materials indicated to the voters that Proposition 47 relief was
available to dangerous criminals, just not the most dangerous ones. The
comparatively broader reach of Proposition 47 was logical because the
target class was corﬁprised generally of the lowest level drug and property
crime offenders and its primary purpose was to generate as much money
savings as possible.

When the California electorate passed Proposition 47, it did so
without any intent, or even any knowledge of the possibility, that the
initiative would amend Proposition 36 and broaden the relief available
under it. In fact, the voters were expressly and repeatedly informed that the
only individuals who would benefit from the resentencing procedures in
Proposition 47 were those whose current convictions were for offenses that
were now deemed misdemeanors under Proposition 47. The two
propositions provided different types of relief to drastically different classes
of criminals for different primary reasons, which would have justified the
application of different standards of dangerousness for any voter who
happened to notice the difference between standards. Because the would-
be misdemeanants who stand to beneﬁf from Proposition 47, as a class, are
less dangerous than recidivist felons with prior strike offenses, it would
have appeared logical to any overly-discerning voter to impose a higher
dangerousness standard for them (§ 1170.18, subd. (c)) than the standard
applied for recidivist felons under Proposition 36. In light 6f those
differences and the materials provided to the voters in the official ballot
pamphlets, there was no reason for the average voter to believe that by
voting for Proposition 47, he or she was also votirig to expand the relief

provided for under Proposition 36 by applying a new definition of
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“unreasonable risk of danger to public safety” to those proceedings. A
literal construction of section 1170.18, subdivision (c), conflicts with the
voters’ intent as shown in the official ballot pamphlets and must be
rejected. ‘

Appellant contends that reference to the official Proposition 47 ballot
pamphlet indicates the voters intended the plain meaning of “[a]s used
throughout this code” to apply section 1170.18 to Proposition 36 |
resentencing hearings. (AOB 9.) Yet, the official ballot pamphlet did not
mention Proposition 36 by name or notify the electorate that Proposition 47
was intended to apply to Proposition 36 in any manner. However, it is still
significant in helping the Court determine what the electorate did and did
not intend. The California electorate intended to pass Proposition 47 for all
the reasons stated in the official ballot pamphlet, including the stated reason
that only individuals whose current convictions were for offenses that were
now deemed misdemeanors under Proposition 47 would benefit from its
resentencing provisions. Thus, the voters as a whole necessarily did not
intend for Proposition 47 to benefit individuals who fall under the purview
of Proposition 36 but were not convicted of the specific offenses amended
by Proposition 47. This is not an instance in which the official ballot
materials’ omission of a specific Proposition 36 reference was simply a
failure “to cite every case the proposition may affect.” (Day v. City of
Fontana (2001) 25 Cal.4th 268, 278, quoting Santa Clara County Local
Transportation Authority v. Guardino (1995) 11 Cal.4th 220, 237.) Rather,
this is an instance in which appellant’s proposed statutory interpretation and
voter intent conflict with the voter intent reflected in the official ballot
pamphlet. After explicitly describing who would benefit from Proposition
47, the ballot pamphlet was not required to cite every case the proposition
would not affect. In light of the distinct differences between Proposition 36

and Proposition 47, the lack of any indication that Proposition 36 would be
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amended by Proposition 47, and the contrary representation that crifninals
not convicted of the specified offenses, such as many covered by
Proposition 36, would not benefit from Proposition 47, this Court should
determine that the electorate did not intend for the new definition of
“unreasonable risk of danger to public safety” Proposition 47 to apply to
Proposition 36 proceedings.

In support of his arguments, appellant cites an article authored by
David Mills and Michael Romano, whom appellant represents authored
both Proposition 36 and 47. (AOB 17; citing The Passage and
Implementation of the Three Strikes Reform Act of 2012 (Proposition 36)
(April 2013) Fed Sentencing Rptr, Vol. 25, No. 4, p. 265.) Appellant
asserts that this article offers an after-the-fact representation of what the
authors intended in Proposition 36 and a contemporaneous view of how
~ Proposition 47 should be considered in view of the author’s intent’” that all
but the most extraordinary defendants are afforded the relief Prop. 36
contemplates.”” (AOB 17-18, citation omitted:) Such representations are
not properly considered as evidence of the electorate’s intent in enacting
Proposition 47. (See, e.g., Kennedy Wholesale, Inc. v. Board Of
Equalization (1991) 53 Cal.3d 245, 250, fn. 2, [after-the-fact declarations
of intent by the drafter of an initiative “by no means ... govern our
determination how the voters understood the ambiguous provisions™];
Calvillo-Silva v. Home Grocery (1998) 19 Cal.4th 714, 726-727 [author’s
opinion cannot be attributed to the legislature as a whole absent some
reliable indication that the Legislature adopted the author’s view]; People v.
Garcia (2002) 28 Cal.4th 1166, 1175-1176 & fn. 5 [denying request to take
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judicial notice of press releases and letters to and from authoring
legislator].)5

3. Appellant’s literal interpretation would lead to
unreasonable and absurd results

Applying a literal construction to the language “throughout this Code”
in section 1170.18, subdivision (¢), would lead to unreasonable and absurd
results. The language of a statute should not be given a literal meaning if
doing so would result in absurd consequences that the voters did not intend.
(In re Michele D., supra, 29 Cal.4th at p. 606; People v. Cruz, supra, 13
Cal.4th at p. 782.)

The absurd results that would be caused by appellant’s interpretation
are illustrated by the timing of Proposition 47’ passage. Proposition 36
required petitions under section 1170.126 to be brought within two years
unless a court concluded that there was good cause for a late-filed petition.
(§ 1170.126, subd. (b).) By the time Proposition 47 took effect, only two
days remained in the two-year period for filing a section 1170.126 petition.
By claiming that the enactment of Proposition 47’s more restrictive
definition of “unreasonable risk of danger to public safety” presumably
constitutes good cause for a late-filed Proposition 36 petition, appellant’s
interpretation would essentially render the two-year deadline meaningless
just as it was about to expire. Of course, had the electorate determined that
the initiative it had passed just two years earlier was already in need of
amending, it could have done exactly that. But the California voters cannot
be understood to have silently “decided so important and controversial a
public policy matter and created a significant departure from the existing

law” without any express declaration or notice of such intent. (In re

3 For all these reasons appellant’s request for judicial notice of these
matters should be denied. (See, AOB p.18, fn. 7.)
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C'hristian S., supra, 7 Cal.4th at p. 782; see Jones v. Lodge at Torrey Pines
Partnership, supra, 42 Cal.4th at p. 1171.) It is absurd to conclude the
voters intended tb change the rules for section 1170.126 petitions at the
very last moment, when nearly all petitions would have been filed and most
~ of them adjudicated, without that intent being explicitly stated.
The radical reduction of court discretion in Proposition 36
proceedings that would result without notice that the electorate intended to
reduce the discretion it so recently and abundantly granted to the courts to
determine a petitioner’s dangerousness is also unreasonable. Under section
1170.126, criminals with prior convictions for “super strike” offenses (in
addition to disqualifications relating to their current offenses) are already
ineligible for resentencing. The broad discretion granted to courts to

 determine whether resentencing a particular petitioner would pose an
“unreasonable risk of danger to public safety” was obviously a safeguard to
deny resentencing relief to any dangerous criminals, not just the most
dangerous criminals likely to commit a “super strike” offense (who were
typically irieligible to file a petition in the first place). Applying a literal
interpretation to Proposition 47 would essentially eliminate that court

- discretion, align entitlement to relief with the eligibility standards, and
mandaté Proposition 36 relief be granted to dangerous criminals, such as a
serial pyromaniac who is likely to commit another arson. As noted by the
Court of Appeal, a literal interpretation of section 1170.18, subdivision (c),
would ameliorate a wide range of current offenses requiring a mandatory
indeterminate life term under Proposition 36 even if the offender does not
have a prior conviction for a “super strike” offense. (Opinion \p 31,
referencing §§ 667, subd. (€)(2), 1170.12, subd.’(c)(2).) Such a broad grant
of Proposition 36 relief would be contrary to its public safety emphasis.
Again, a literal interpretation would effect a drastic change in philosophy

without any indication whatsoever that the voters actually intended that
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result and in the face of expressions of contrary intent that Proposition 47
would benefit only those convicted of specified drug- and theft-related
offenses.

The California electorate did not intend to enact a drastic sea change
to Proposition 36 in the waning moments of its relevance that would grant
relief to the majority of persons eligible to file a section 1170.126 petition.
Applying a literal construction to section 1170.18, subdivision (c), would
lead to unreasonable and absurd results contrary to the voters’ intent. For
the reasons stated in this brief, the most reasonable interpretation of section
1170.18, subdivision (c), is that the new definition applies only to
Proposition 47 proceedings, or at most to any future ameliorative
sentencing procedures enacted in the Penal Code.

4. According section 1170.18, subdivision (c), the
scope appellant seeks would result in repeal by
implication of section 1170.126, subdivision (g)

Appellant argues that a conclusion that section 1170.18 does not apply
to petitions under section 1170.126 would constitute an impermissible
repeal by implication of section 1170.18. (See AOB 25-26 [ “There is no
showing in passing Proposition 47, the voters intended to repeal the very
statute they enacted.”].) But this doctrine concerhs repeal of an earlier
enacted statute by a later enacted statute. Petitioner’s argument that the
Court of Appeal’s interpretation of the phrase “used throughout this code”
would effectively repéal that same section by implication is more properly
an argument as to the voter’s intent of that phrase, as discussed above.
(Infra, pp. 19-24.)

The rules for considering repeals by implication are well establishéd.
In Western Oil and Gas Assn. v. Monterey Bay Unified Air Pollution
Control Dist. (i989) 49 Cal.3d 408, this Court observed: “The presumption

against implied repeal is so strong that, ‘[t]Jo overcome the presumption the
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two acts must be irreconcilable, clearly repugnant, and so inconsistent that
the two cannot have concurrent operation.”” (Id. at pp. 419-420, quoting
Penzinger v. West American Finance Co. (1937) 10 Cal.2d 160-176.)
“[I}mplied repeal should not be found unless ‘... the later provision gives
undebatable evidence of an intent to supersede the earlier .7 (d atp.
420, quoting Penzinger, at p. 176 (italics added by Western Oil and Gas
Assn.); see also Sutherland, Statutory Construction (6th ed. 2002) § 23.9, p.
461 [noting that courts “will infer the repeal of a statute only when...a
subsequent act of the Legislature clearly is intended to occupy the entire
field covered by a prior enactment”].)

The flaw in appéllant’s argument is that repeal by implication speaks
to repeal of an earlier enacted statute by a later enacted statute. Since
Proposition 47 is the later enacted statute, it cannot repeal itself.
Additionally, there is no evidence, let alone undebatable evidence, that
section 1170.18 was intended to supersede the discretion allbwed to trial
courts in determining whether a recidivist felon presents an unreasonable
risk of danger to public safety under section 1170.126. The ballot materials
are devoid of the undebatable evidence that would be necessary for this
Court to conclude that the electorate intended section 1170.18‘ to supersede
the long established procedure for making dangerousness determinations
under section 1170.126, subdivision (g).

According section 1170.18 the broad scope appellant seeks would,
however, repeal by implication the. entirety of section 1170.126,
subdivision (g), by eliminating the trial court’s discretion in making
dangerousness determinations based upon the broad range of factors
enumerated in that subdivision. No longer would a trial court be able to
consider the petitioner’s criminal history, the circumstances of the current
offense, his or her disciplinary record and record of rehabilitation while

incarcerated, and any other evidence the court, in its discretion, determines
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to be relevant. (§ 1170.126, subd. (g).) Trial courts would be limited to the
narrow determination of whether a petitioner would be likely to commit
one of the enumerated “super strikes” set forth in section 1170.18,
subdivision (c).

When Proposition 47 was enacted only two days remained in the two-
year period for filing a section 1170.126 petition under Proposition 36.
Thus, there is a strong presumption against repeal by implication because
section 1170.126 “had been generally understood and acted upon.”
(Western Oil and Gas Assn. v. Monterey Bay Unified Air Pollution Control
Dist., supra, 49 Cal.3d 408, 420.) There being no indication that the
electorate intended Section 1170.18 to repeal by implication the discretion
accorded trial courts in making dangerousness determinations in connection
with petitions filed under section 1170.126, the most reasonable
interpretation of section 1170.18, subdivision (c), is that the new definition
applies only to Proposition 47 proceedings, or at most to any future |
ameliorative sentencing procedures enacted in the Penal Code. Any other |
interpretation would lead to an anomalous result not intended by the |

electorate and result in repeal by implication of section 1170.126,
subdivision (g).

5. Proposition 36 and Proposition 47 are not truly in
pari materia

Appellant claims that both initiatives “are in pari materia because they
share the same purpose or object [citation omitted], which is to deny
resentencing to eligible petitioners only when that petitioner poses an
unreasonable risk of danger to public safety that he is likely to commit a
new ‘Super Strike.”” (AOB 31.) This rule of statutory construction does
not apply because Propositions 36 and 47 are not truly in pari materia.

As this Court has explained, “Statutes are considered to be in pari

materia when they relate to the same person or thing, to the same class of

29



person of things, or have the same purpose or object.” (Walker v: Superior
Court (1988) 47 Cal.3d 112, 124, fn. 4.) As explained above (see pp. 17-
20, ante), Propositions 36 and 47 target differerit groups of offenders, offer
different relief, and serve different primary purposes. The initiatives may
implement a similar resentencing structure to provide relief, but they do not
relate to the same distinct class of persons, and they do not have the same
purpose. “Characterization of the object or purpose is more important than
characterization of subject matter,” such that “where the same subject is
treated in several acts having different objects the statutes are not in pari
materia. ‘The adventitious occurrence of . . . similar subject matter, in laws
enacted for wholly different ends will normally not justify applying the
rule.’”r (Walker, at p. 124, fn. 4, quoting 2A Sutherland, Statutory
Construction (Sands, 4th ed. 1984) § 51.03, p. 467, see also People ex rel.
Stratton v. Oulton (1865) 28 Cal. 44, 56-57 [“two detached and
independent statutes without a common subject-matter in ahy exact sense”
are not in pari materia).) Because Propositions 36 and 47 are not in pari
materia, the phrase “ﬁnreasonable risk of danger to public safety” used in
each should not be given the same meaning on that basis.

This Court recently applied the pari materia doctrine in People v. Tran
(2015) 61 Cal.4th 1160 (Tran), concluding that the advisement and waiver
provisions in the mentally disordered offeﬁder (MDO) statutory scheme
(§ 2972, subd. (a)) and the not guilty by reason of insanity (NGI) statutory
scheme (§ 1026.5, subds. (b)(3), (4)) were in pari materia. But Tran is
distinguishable. The language in the advisement and waiver l‘orovisions of
the MDO and NGI statutes was “nearly identical” despite the statutes being
enacted several years apart. (/d. at 1168.) Both statutory schemes
addressed persons afflicted by mental disorders, had the same dual purpose

of “protecting the public while treating severely mentally ill offenders,” and
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provided essentially the same procedural protections to defendants. (/d. at
p. 1168.) .

This case differs from Tran in several important respects. This is not
an instance in which two separate and distinct statutes contain nearly
identi;:al language with the same procedural safeguards. Proposition 47
contains a more restrictive statutory definition of “unreasonable risk of
danger to public safety” that is not present in Proposition 36 and thus
allows a broader range of dangerous criminals to obtain relief under
Proposition 47. Again, the initiatives target different groups of offenders,
offer different relief, and serve different prirﬁary purposes so as to justify
different meanings. Because the would-be misdemeanants who stand to
benefit from Proposition 47, as a class, are less dangerous than recidivist
felons with prior strike offenses, it is logical to impose a higher
dangerousness standard for them (§ 1170.18, subd. (¢)) than the standard
applied for recidivist felons under Proposition 36. Whereas a higher
dangerousness standard might adequately suit the economic primary
purpose of Proposition 47, it dramatically undermines the commitment to
public safety of Proposiﬁon 36 and the Three Strikes law. For these
reasons, Tran is distinguishable.

The in pari materia canon of construction should not be used to
impose a subsequent statutory deﬁnition upon the same term in a
previously-enacted statute when there was no indication that the electorate
intended to amend the first-in-time statute. For instance, in People v.
Honig, supra, 48 Cal.App.4th 289, the court analyzed two statutes, the
Political Reform Act, and Government Code section 1090, that were
admittedly in pari materia. (Id. at p. 327; see Lexin v. Superior Court
(2010) 47 Cal.4th 1050, 1091.) The court refused to apply the doctrine of
in pari materia, however, because there was nothing to suggest that the

Legislature intended for a statutory definition of “financial interest” in the
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Political Reform Act to supersede the statutorily undefined yet settled
definition of “financial interest” in Government Code section 1090.
(Honig, at pp. 327-328.) Also instructive is Mountain West Farm Bureau
Mutual Insurance Co. v. Hall (Mont. 2001) 38 P.3d 825, 830, in which the
Supreme Court of Montana refused to declare in pari materia two statutes
that were enacted two years apart, addressed the same subject matter, and
were consistent except that the earlier statute failed to apportion attorney
fees. The court reasoned that the legislative intent embodied in the later
statute failed to inform the court of the meaning the Legislature attached to
the words of the earlier statute. (/bid.) |

Here, the California electorate left the term “unreasonable risk of
danger to public safety” undefined in Proposition 36. Although Proposition
47 later defined that phrase in the context of section 1170.18 petitions, there
is nothing in the Proposition 47 official ballot materials that sheds any light
on the meaning the electorate attached to the words of Proposition 36 or |
demonstrates any intent to amend section 1170.1265 (See pp. 20-27, ante.)
In fact, applying the new definition to Proposition 36 would be inconsistent
with the language of Proposition 47 as a whole, the stated consequences of
Proposition 47, and the public safety commitment of Proposition 36.
Therefore, the in pari materia canon should not be applie.d.

In any event, canons of statutory construction are merely aids to
ascertaining the probable intent of the electorate (see Stone v. Superior
Court (1982) 31 Cal.3d 503, 521, fn. 10 [legislative intent]), and shall not
be applied to defeat a contrary intent otherwise determined (Dyna-Med, Inc.
v. Fair Employment & Housing Com., supra, 43 Cal.3d at p. 1391). Based
on the statutory language of section 1170.18 as a whole and the different
scopes and purposes of Propositions 36 and 47, this Court should determine

that the electorate did not intend for the definition of “unreasonable risk of
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danger to public safety” in section 1170.18, subdivision (¢), to apply to
section 1170.126.

6. The speculation that the voters knew that the
enactment of section 1170.18, subdivision (c),
under Proposition 47 would affect the definition of
“unreasonable risk of danger to public safety” in
Proposition 36 fails as a matter of law

Appellant speculates as to numerous reasons why the voters could
have intended to apply Proposition 47’s new definition of “unreasonable
risk of danger to public safety” to section 1170.126 proceedings under
Proposition 36. (AOB 34.) However, this Court cannot reasohably impute
any of these alleged intents to the California electorate in the absence of
even the slightest hint in any of the official ballot materials that Proposition
36 would be amended by Proposition 47.

The Court of Appeal found that the voters were misled into passing
section 1170.18, Subdivision (c), under Proposition 47. As the court
explained, “Nowhere in the ballot materials for Proposition 47 were voters
given any indication that initiative, which dealt with offenders whose
current convictions would now be misdemeanors rather than felonies, had
any impact on the Act, which dealt with offenders whose current
convictions would still be felonies, albeit not third strikes.” (Opinion 32.)
The court further explained that “[h]idden in the lengthy, fairly abstruse
text of the proposed law, as presented in the official ballot pamphlet — and
nowhere called to the voters’ attention — is the provision at issue in the
present appeal,” to wit, section 1170.18, subdivision (¢). (/d. at p. 25.)

The Court of Appeal correctly determined that the ballot materials
were deficient in advising the electorate that Proposition 47 would have any
impact on the Proposition 36. Government Code section 88002 provides,
in pertinent part, “The ballot pamphlet shall contain as to each state

measure to be voted upon, the following in the order set forth in this section
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... (f) The complete text of each measure shall appear at the back of the
pamphlet. The text of the measure shall contain the provisions of the
proposed measure and the exi.;ting provisions of law repedled or revised by
the measure. The provisions of the proposed measure differing from the
‘existing provisions of law affected shall be distinguished in print, so as to
facilitate comparison.” (Italics added.)

Contrary to appellant’s claim that “[t]he voters were adequately
informed that Proposition 47 provided a definition to a term in Proposition
36 that was previously left undefined” (AOB 34), nowhere in Jhé text of the
measure were voters advised of the revision claimed to be effected by
section 1170.18, subdivision (c), as it purportedly relates to dangerousness
determinations under section 1170.126. The ballot materials further failed
to include both the existing provision of section 1170.126, subdivision (g)
so as to allow comparison to newly enacted section 1170.18, subdivision
(c), nor were the statutes “distinguished in print so as to facilitate
comparison” between the two statutes. This failihg, as a matter of law,
overcomes any speculation that the voters knew what they were doing in
enacting section 1170.18, subdivision (c), as it relates to dangerousness -
determinations under section 1170.126. |

II. EVEN ASSUMING THE DEFINITION OF “UNREASONABLE RISK
OF DANGER TO PUBLIC SAFETY” IN SECTION 1170.18,
SUBDIVISION (C), MAY APPLY TO SECTION 1170.126
DETERMINATIONS, IT DOES NOT APPLY RETROACTIVELY

Respondent submits that because Proposition 47°s new definition of
“anreasonable risk of danger to public safety” does not apply prospectively
to resentencing proceedings under Proposition 36, it necessarily does not
apply retroactively to those resentencing proceedings. But even assuming
that the definition applievs prospectively to Proposition 36 proceedings, it
does not apply retroactively to proceedings in which the trial court

determined, prior to the effective date of Proposition 47, that resentencing
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would pose an unfeasonable risk of danger to public safety pursuant to
section 1170.126. The section 3 presumption of prospective application
applies because there is no clear and unavoidable implication that the voters
intended the new definition to have retroactive application. In re Estrada,
supra, 63 Cal.2d 740 does not compel retroactive application of the new
definition to appellant’s case.

A. Retroactivity Principles

Specific principles of statutory construction address the issue of
whether an amended statute operates retroactively. Section 3, which
declares that no part of a statute is retroactive “unless expressly so
declared,” codifies the common-law presumption that, in the absence of an
express retroactivity provision, a statute will not be applied retroactively
unless it is very clear from extrinsic sources that a retroactive application
was infended. (People v. Brown (2012) 54 Cal.4th 314, 319.) A statute
that is ambiguous on the issue of retroactivity is construed to be
unambiguously prospective. (/d. at p. 320.)

A statutory amendment that reduces punishment for a particular
offense may create an inference that retroactive application was intended so
as to rebut the presumption of prospective application. (In re Estrada,
supra, 63 Cal.2d 740.) In Estrada, this Court considered an amended
statute lessening the punishment for escape. But the new statute did not
explicitly state whether it applied prospectively or retroactively. (Id. at pp.
743-744.) In deciding whether to impose the old law’s harsher punishment
or the new law’s more lenient punishment to a defendant who had been
sentenced prior to the change but whose judgment was not yet final, this
Court reasoned that the Legislature must have intended, and by necessary
implication provided, that the amendatory statute should prevail. When the
Legislature amends a statute so as to lessen the punishment it has expressly

determined that its former penalty was too severe and that a lighter
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punishment is proper as punishment for the commission of the prohibited
act. It is an inevitable inference that the Legislature must have intended
that the new statute imposing the new lighter penalty now deemed to be -
sufficient should apply to every case to which it constitutionally could
apply. (Id. at pp. 744-745.) Accordingly, this Court established what is
known as the Estrada rule: a statutve reducing punishment for a particular
criminal offense is assumed, absent evidence to the contrary, to apply to all
defendants whose judgments are not yet final at the operative date. (/d. at
pp. 744, 748; People v. Brown, supra, 54 Cal.4th at p. 323.) This rule
applies équally to amendments enacted through the initiative proceés.
(People v. Floyd, supra, 31 Cal.4th at p. 182.)

But Estrada did not overrule the codified common-law presumption
that lawmakers intend new statutes to operate prospectively. (§ 3; Estrada,
supra, 63 Cal.2d at p. 746; Brown, supra, 54 Cal.4th at p. 319.) Inste‘ad,
 Estrada harmonizes section 3 so as not to ignore factors demonstrating a
clcaf retroactive intent. (Estrada, at p. 746.) Whether a statute operates
prospectively or retroactively is simply “a matter of legislative intent.”
(Brown, at p. 319.) And “[t]he rule in Estrada, of course, is not implicated
where the Legislature clearly signals its intent to make the amendment
~ prospective, by the inclusion of either an express saving clause or its

equivalent.” (People v. Nasalga (1996) 12 Cal.4th 784, 793; see also
People v. Floyd, supra, 31 Cal.4th at pp. 184-187 [inclusion of express
saving clause].) “Rather, what is required is that the Legislature
demonstrate its intention with sufficient clarity that a reviewing court can
discern and effectuate it.” (Nasalga, at p. 793, quoting In re Pedro T.
(1994) 8 Cal.4th 1041, 1046 (Pedro T.).) And legislative intent is
“determined through a review of the statutory scheme as a whole with any

ambiguities presumed to be prospective. (Brown, at pp. 3 19-320 [“[A]
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statute that is ambiguous with respect to retroactivity application is
construed ... to be unambiguously prospective”]; Nasalga, at p. 793.)

Because the Estrada rule is always subject to legislative intent, this
Court has often found it inapplicable to statutes reducing punishment. In
Pedro T., supra, 8 Cal.4th at p. 1046 this Court affirmed a minor’s sentence
under a statute that temporarily enhanced punishment for vehicle theft, and
which was effective at the time of the offense but had expired at the time of
appeal. Although the Legislature reduced the punishment prior to the
minor’s judgment becoming final, the Court found Estrada inapplicable
because the Legislature had demonstrated an intent to punish offenders
more severely during the three-year period in which the minor committed
his offense in order to combat a rise in vehicle thefts. (Pedro T ., Supra, 8
Cal.4th at p. 1048; see also Nasalga, supra, 12 Cal.4th at pp. 790-791.)
Despite the absence of an express saving clause, the Legislature’s
demonstration of a prospective intent rendered Estrada inapplicable.
(Pedro T., at p. 1052.) |

More recently, this Court declined to apply Estrada to former section
4019, which increased the rate prisoners in local custody could earn
conduct credits for good behavior. (Brown, supra, 54 Cal.4th at pp. 323-
325.) In doing so, the Court rejected the defendant’s attempt to expand the
Estrada principle to any statute reducing punishment in any manner. (/d. at
p. 325.) Instead, the Court found Estrada applicable only to “legislative
mitigation of the penalty for a particular crime ....” (Brown, at p. 325,
italics in original.) The Court also reiterated the rule that ambiguities in a
statute’s retroactive or prospective application are “construed to be
unambiguously prospective.” (/d. at p. 324.) Starting with this
presumption, the Court found no “clear and unavoidable implication” that

the Legislature intended retroactive application. (/d. at p. 320.)
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B. The section 3 presumption of prospective application
applies because there is no clear and unavoidable
implication that the voters intended section 1170.18,
subdivision (c), to apply retroactively to Proposition 36
proceedings

Although appellant appears simply to assume there was no reason the
voters would not want the new definition to apply retroactively, the relevant
inquiry is whether it is “very clear from extrinsic sources” or whether those
sources support the “clear and unavoidable implication” that the voters
intended a retroactive application. (People v. Brown, supra, 54 Cal.4th at
p- 320.) There is no “clear and unavoidable implication” of retroactivity to
overcome the section 3 presumption of prospective application here.

There is nothing in Proposition 47 to indicate a clear intent on the part
of the California electorate for section 1170.18, subdivision (c), if it applies
at all to section.1170.126, to apply retroactively to section 1170.126
proceedings. Propositioh 47 was silent as to its effective date. Nothing in
the text of Proposition 47 itself or in the official ballot pamphlet provided
any specific reference to the potential retroactive application of section
1170.18, subdivision (c), as it relates to section 1170.126 proceedings. As
respondent has explained, Proposition 47 and related official ballot
materials do not reference Proposition 36 at all, much less the possibility
that section 1170.18, subdivision (c), on its own, could apply retroactively
to prior discretionary determinations made under section 1170.126. One
would reasonably expect the costs and savings associéted with‘ a second
section 1170.126 hearing to have been included in the fiscal analysis of
Proposition 47 if the neW‘ definition was intended to apply retroactively, but
they were not. Although the “Fiscal Effects” section of the legislative
analysis for Proposition 47 explained that state courts would experience an
incfease in costs resulting from resentencing on a section 1170.18 petition,

it made no mention of any costs related to a second section 1170.126
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hearing. (Ballot Pamp., Gen. Elec. (Nov. 4, 2014) p. 37.) Nor did the
analysis calculate or consider the savings to be generated from the
resentencing of additional Proposition 36 petitioners under the new
definition. (/d. at pp. 36-37.) The omissions are particularly glaring in
light of the fact that Proposition 47 was so focused on monetary results.
Even if the electorate could have intended to apply section 1170.18,
subdivision (¢), to Proposition 36 proceedings that had yet to occur, it is
unreasonable to conclude that it would have intended to offer a second “re-
do” hearing for all previous section 1170.126 dangerousness determinations
without expressly saying so. Proposition 36 carved ouf a narrow,
temporary exception to the important public interest of preserving the
finality of judgments (see In re Clark (1993) 5 Cal.4th 750, 764) by
providing a single two-year window, subject only to good cause, in which
previously-sentenced third strike offenders could seek resentencing. The
electorate’s interest in preserving the final judgments of dangerous
criminals was apparent not only from the statutory scheme but also by the
declaration of intent that Proposition 36 petitioners “whose requests for
resentencing are denied by the courts would continue to serve out their life
terms as they were originally sentenced.” (Ballot Pamp., Gen. Elec. (Nov.
6, 2012) legislative analysis, p. 50.) And in enacting section 1170.18,
subdivision (n), in Proposition 47, the voters remained consistent in their
efforts to preserve those final judgments by declaring that the new
definition was not intended to diminish or abrogate the finality of
- judgments in cases not falling within the purview of Proposition 47, which
includes those cases in Which resentencing has already been denied under
section 1170.126 (and final judgments left undisturbed) for defendants not
eligible to also file a petition under Proposition 47. Thus, in enacting the
two initiatives, the California electorate intentionally struck a careful

balance between preserving final judgments and granting resentencing
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relief. Without any declaration or indication of vbterintent to apply the
new definition retroactively to Proposition 36 proceedings, the California
voters cannot bevunderstood to have: (1) intentionally undone the section
1170.126 determinations they approved; and (2) intentionally revived the
final judgments they intended to preserve when they ‘passed. Proposition 36
just two years earlier. ‘

At the \;ery least, the intent of the voters was ambiguous on the
retroactive application of section 1170.18, subdivision (c), to section
1170.126 proceedings. For all these reasons, the section 3 presumption of
prospective application applies in the absence of clear, affirmative evidence
that the voters intended the new definition to apply retroactively to section
1170.126 proceedings.

C. Estrada does not compel retroactive application of
section 1170.18, subdivision (c), to appellant’s
dangerousness determination under section 1170.126

Like this Court’s decisions cited above, Estrada does not compel
retroactive application of the new definition of “unreasonable risk of danger
to public safety” 1n section 1170.18, subdivision (c), to seétion 1170.126
dangerous determinations that were made prior to Proposition 47’s

- effective date. Therefore, the section 3 presufnption of prospective
application applies. | |

Estrada does not apply here because the alleged amendment does not
constitute a reduction in punishment for a particular crime. Applying the
more restrictive definition of “unreasonable risk of danger to public safety”
in section 1170.18, subdivision (c), to section 1170.126 pfoceedings does

" not reduce the punishment for a particular criminal offense. Eveh if
Proposition 47 as a whole could be found to ameliorate the punishment for

the specified offenses that were reduced from felonies and wobblers to

misdemeanors (though respondent would dispute this for the reasons

o
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expressed below), the mere application of the new definition in section
1170.18, subdivision (c), to section 1170.126 proceedings does not merit
the same characterization. The amended definition itself does not mitigate -
punishment, nor does it specifically apply to any particular offense, both of
which it must do for appellant to prevail. If it applies at all to Proposition
36 proceedings, the new definition simply changes the lens through which
section 1170.126 dangerousness determinations are made by narrowing the
broad discretion Proposition 36 confers on the trial court to decide who is
suitable for a downward modification of sentence. The ultimate relief
available under Proposition 36 is not affected. Estrada is therefore
inapplicable.

Even when'viewing the section 1170.126 resentencing scheme as a
whole, the scheme “does not represent a judgment about the needs of the
criminal law with respect to a particular criminal offense, and thus does not
support an analogous inference of retroactive intent.” (People v. Brown,
supra, 54 Cal.4th at p. 325.) First, it does not represent a judgment about
the needs of the criminal law in the same way it was contemplated in
Estrada. Estrada concerned only an amended criminal statute as it applied
to judgments not yet final (In re Estrada, supra, 63 Cal.2d at p. 742), and
its holding was based on the theory that refusing to apply the amended
statute to those judgments did not accord with the main functions of
criminal law and could be justified only by a desire for vengeance (id. at p.
745). Estrada was not concerned with final judgments. Section 1170.126,
on the other hand, necessarily concerns both final and non-final judgments
of third strike offenders. The electorate’s act of lenity in providing a
mechanism to upend these final judgments and allow resentencing was not
absolute; the act of lenity was counterbalanced by the important public
interest in preserving final judgments in those cases involving dangerous

criminals, as shown by its many public safety safeguards. Unlike in
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Estrada, the enactment of Proposition 47’s new restrictive definition of
“unreasonable risk of danger to public safety” does not create an “inevitable
inference” that the electorate must have intended that it should disrupt the
final judgments the electorate had so recently and diligently endeavored to
prcsérve.

Second, the section 1170.126 resentencing scheme does not express
judgment as to a particular criminal offense. As this Court noted in Brown,
“Estrada is today properly understood, not as weakening or modifying the
default rule of prospective operation codified in section 3, but rather as
informing the rule’s application in a specific context by articulating the
reasonable presumption that a legislative act mitigating the punishment for
a particular criminal offense is intended to apply to all nonfinal judgments.”
(People v. Brown, supra, 54 Cal.4th at p. 324.) Estrada’s holding was
fouhded on the premise that the mere fact of a lesser penalty or different
treatment for a particular crime was sufficient to meet the ends of criminal
law (In re Estrada, supra, 63 Cal.2d at p. 745), but it is clear from the
section 1170.126 statutory scheme that the same is not sufficient here. The
downward modification of sentence authorized by the section 1170.126
statutory scheme, subject to the trial court’s broad discretion, is dependent
not just on the current offense but on an unlimited number of factors related
to the individual offender including criminal conviction history,
disciplinary and rehabilitation records, and any other evidence relevant to
the question of whether a new sentence would result in an unreasonable risk
of danger to public safety. (§ 1170.126 & subd. (g).) Section 1170.126
relief cannot be simplistically described as mitigation of penalty for a
particular offense. It is a generally applicable ameliorative measure.
Because the statutory scheme applies genefally across a particular class of

defendants and grants relief on a case-by-case basis relying on factors
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relating to the particular offender, it is not a judgment on the appropriate
punishment for a particular offense, and Estrada does not apply.

Brown’s narrow interpretation of Estrada, which rejected the
argument that Estrada should be understood to broadly apply to any statute
that reduces punishment in any manner (People v. Brown, supra, 54 Cal.4th
at p. 325) is also appropriate here. Because the application of Proposition
47’s definition of “unreasonable risk of danger to public safety” to
Proposition 36 proceedings does not constitute a mitigation of punishment
for a particular criminal offense, it cannot be inevitably inferred, and it
cannot be assumed, that the electorate must have intended the new
definition to apply retroactively, as was possible in Estrada, so as to
overcome the presumption of prospective application. The giaring
differences between the two propositions, the lack of any reference to
Proposition 36 in the Proposition 47 ballot materials, and the
unreasonableness of the conclusion that the electorate intended to silently
upend all of the final judgments preserved by its own recently-enacted
provisions in Proposition 36 constitute evidence to the contrary. In short,
there is no clear and unambiguous intent on the part of the voters to apply
section 1170.18, subdivision (c), retroactively to section 1170.126
proceedings. Thus, section 3’s default rule of prospective operation
applies. ' |

For these reasons, the new definition in section 1170.18, subdivision
(c), does not apply to appellant’s prior section 1170. 126 dangerousness

determination.
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D. Prospective application of section 1170.18 violates
neither due process nor equal protection

Appellant asserts that prospective only application of section 1170.18
‘would constitute a violation of due process and equal protection. (AOB
48.)° |

But this Court repeatedly has held that the timing of the effective date
of a statute affecting punishment for a particular offense does not give rise
to an equal protection violation. (See People v. Floyd, supra, 31 Cal.4th at
pp. 188, 189-191 [prospective application of Prop. 36 did not violate equal

(139

protection].) Indeed, [a] refusal to apply a statute retroactively does not
violate the Fourteenth Amendment.”” (Baker v. Superior Court (1984) 35
Cal.3d 663, 668, quoting People v. Aranda (1965) 63 Cal.2d 518, 532; see
also People v. Brown (2012) 54 Cal.4th 314, 328-330 [rejecting equal
protection challenge to prospective application of revised credits formula
under § 4019].) Similar to Proposition 36 in Floyd, Proposition 47
represents a chahge in the overall sentencing scheme for select offenses.
Appellant cannot establish an equal protection violation based on the fact
that he was treated differently from someone who was sentenced after the
effective date of the sentencing changes in Proposition 47. (People v.
Lynch (2012) 209 Cal.App.4th 353, 360-361.)

Under appellant’s construction, anytime the electorate amends a
statute in a manner that increases a benefit to those defendants coming after
the effective date, it would necessarily have to apply the statute

retroactively to those who came before the amendment. Over 100 years

§ Appellant has apparently abandoned the claim presented in his
petition for review that prospective application of Proposition 47 would
constitute cruel and unusual punishment under the Eighth Amendment of
the United States Constitution as no argumeént is presented in support of
that claim in his opening brief. v
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ago, the United States Supreme Court recognized that the equal protection
clause does not require this: “[T]he Fourteenth Amendment does not forbid
statutes and statutory changes to have a beginning, and thus to discriminate
between the rights of an earlier and later time.” (Sperry & Hutchinson Co.
v. Rhodes (1911) 220 U.S. 502, 505.) Because the state has a legitimate
intefest in penal laws maintaining their deterrent effect, it may lawfully
enact changes which are prospective only. The date is, by its nature,
somewhat arbitrary, but this does not render the amendment
constitutionally invalid. Statutes and statutory changes must have a starting
point.

The state also has a strong interest in preserving the integrity and
finality of sentencing proceedings that have already occurred. (People v.
Cruz, supra, 207 Cal.App.4th at pp. 679-680; People v. Mora (2013) 214
Cal.App.4th 1477, 1484.) The discretion underlying the sentencing
decisions by the courts in countless prior cases would be rendered void.
Retroactive application would in every case undermine the trial court’s
exercise of sentencing discretion accorded under the section 1170.126.
(See, e.g., Cruz, supra, at pp. 679-680 & fn. 15 [addressing realignment
legislation].) | |

Finally, prospective application of section 1170.18 allows the
Legislature to control the risk and potential costs of new legislation by
limiting its application. As respondent has already explained, requiring
retroactive application imposes unnecessary additional burdens to the
already difficult task of fashioning a criminal justice system that protects
the public and rehabilitates criminals. Nothing prevents the electorate from
extending the legislation to apply to Proposition 36 resentencing hearings if
it later determines that policy to be worthwhile. (People v. Lynch, supra,
209 Cal.App.4th at p. 361.)
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Because there were rational reasons for the electorate to apply the
sentencing changes prospectively, there is no violation of appellant’s equal
protection rights.
| CONCLUSION

Accordingly, respondent respectfully submits that this Court affirm
the lower court’s holding. _
Dated: October 28, 2015 Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
GERALD A. ENGLER

Chief Assistant Attorney General
MICHAEL P. FARRELL

Senior Assistant Attorney General
STEPHEN G. HERNDON

Supervising Deputy Attorney General

PETER W. THOMPSON
Deputy Attorney General
Attorneys for Plaintiff and Respondent

SA2013310924
32248696.doc

46






CERTIFICATE OF COMPLIANCE

I certify that the attached RESPONDENT’S ANSWER BRIEF ON
THE MERITS uses a 13 point Times New Roman font and contains
13,688 words.

Dated: October 28, 2015 KAMALA D. HARRIS
Attorney General of California

PETER W. THOMPSON
Deputy Attorney General
Attorneys for Plaintiff and Respondent






DECLARATION OF SERVICE BY U.S. MAIL

Case Name: People v. Valencia No.: $223825
I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service with postage thereon fully prepaid that same day in the ordinary course of
business.

On October 29, 2015, I served the attached RESPONDENT’S ANSWER BRIEF ON THE
MERITS by placing a true copy thereof enclosed in a sealed envelope in the internal mail
collection system at the Office of the Attorney General at 1300 I Street, Suite 125, P.O. Box
944255, Sacramento, CA 94244-2550, addressed as follows:

Stephanie L. Gunther CCAP
Attorney at Law Central California Appellate Program
841 Mohawk Street, Suite 260 2150 River Plaza Dr., Ste. 300
Bakersfield, CA 93309 Sacramento, CA 95833
Tuolumne County District Attorney Clerk of the Court -
423 N. Washington Street Fifth District Court of Appeal

- Sonora, CA 95370 2424 Ventura Street

Fresno, CA 93721
Clerk of the Court
Washington Street Courthouse
Tuolumne County Superior Court
60 N. Washington Street
Sonora, CA 95370

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on October 29, 2015, at Sacramento,
California.

Signature
SA2013310924 .
32265224.doc



