


Cummings (1993) 4 Cal.4th 1233, 1333, fn. 70.)

XXXV.
THE TRIAL COURT PROPERLY EXCUSED JUROR
ERNST AND REFUSED TO EXCUSE JUROR WILLIAMS
Vo, joined by Hajek, contends the court abused its discretion in excusing
Juror Emst during the trial for hardship and refusing to excuse Juror Williams.

(Vo AOB 378-386 [Arg. 23]; Hajek 2nd Supp. AOB 4-5.) They are mistaken.
A. Factual Background

On April 10, 1995, before the prosecution completed its case-in-chief, Juror
Ermnst notified the court that he was having a problem with work. He explained
that he worked as an assistant grocery manager for Save Mart Supermarket.
The company had locked out the workers and personnel had informed him that
there was no collective bargaining agreement and therefore, they were not
required to pay him for jury service. His union advised him that he could file
a grievance, but was unlikely to prevail. He explained to the court that he could
work for another grocery chain that was not on strike, such as Nob Hill, PW,
or Lunardis, and had in fact applied to all of those companies, but none would
hire him while he was on jury duty. He could not afford his house payments
without a job. (14 RT 3412)) .

After Juror Emst had left the courtroom, the court advised the parties, “I’m
inclined to dismiss him due to the fact that he’s going to be without pay.
There’s a possibility he could get a job elsewhere.” (14 RT 3413.) Vo’s
counsel asked the court to defer its decision because there were only three
alternates remaining and the labor dispute might resolve. “So my request would
be he not be excused right now, but we wait a matter of a few days until we see
what happens in that area.” (14 RT 3413.) The prosecutor asked, “Would it be

reasonable to ask Mr. Ernst if he can suffer for the next four days, and with the
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understanding that if the strike doesn’t resolve, he would be excused so that he
would be free and he could tell future employers he would be able to get a job
next week?” (14 RT 3414.) The court responded that he was “probably
competing with everyone else that is union that’s been locked out” and by that
time available positions would be filled. (14 RT 3414.) It decided, “Rather
than defer the decision, I’'m going to excuse him at this time.” (14 RT 3415.)
Hajek’s counsel noted that she was joining the remarks made by the prosecutor
and Vo’s counsel. (14 RT 3415.) However, neither she nor Vo’s counsel
objected to the court’s ruling.

Juror Ernst was replaced with one of the alternates, Juror Williams. (14 RT
3415.) The jury returned its guilty verdicts on May 22, 1995, about a month
and a half later. (22 RT 5638.) The parties then began discussing scheduling
for the penalty phase. Hajek’s counsel said she would be ready to start on June
5, 1995. (22 RT 5639.) Vo’s counsel indicated he was not ready. (22 RT
5640.) Hajek’s counsel responded that she did not want there to be a
significant break before the penalty phase began. (22 RT 5641.) The court
responded that the prosecutor could proceed against Hajek first, which would
give Vo some more time. (22 RT 5641.) It then noted the receipt of a note
from Juror Williams indicating she had a hardship at work and called her into
the courtroom. (22 RT 5641-5642.)

Juror Williams explained, “On June 5th [ am scheduled to go to Washington
D.C. This is a career developmental step for promotion possibility. It is a kind
of a precursor to advancement in the organization. [{] I’ve already been able
to postpone this. It was scheduled for the 1st of April, but this is the last
particular two-week period until next year that I’ll be able to attend this.” (22
RT 5642.) The meeting was to last for two weeks. (22 RT 5642.) If she did
not attend, her career would be “put on hold for another year” as she would be

ineligible for promotion. (22 RT 5643.)
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Initially, Hajek and Vo both objected to discharging Juror Williams.
Hajek’s counsel argued that Williams deliberated in the guilt phase, but
“alternate jurors who would replace her would not have looked at the e)'(hibits
and listened to the tape and done a variety of things I think would be necessary
for them to go into a penalty phase on equal footing with the other jurors.” (22
RT 5644.) Vo’s counsel objected as well, asserting that he was not
“comfortable with the state of [his] readiness” and asking that the penalty phase
be delayed for an additional three weeks (from June 6 to June 26) to give him
more time to prepare while accommodating the juror’s need to pursue her
career. (22 RT 5644-5645.) The court indicated its reluctance to delay the case
that long and after discussing the schedule with the jury, maintained the June
6 setting to begin the penalty phase and declined to discharge Juror Williams.
(22 RT 5647-5648.)

On May 25, appellants reversed course and asked the court to discharge
Juror Williams. The following week, Hajek’s counsel recounted the parties’
off-the-record discussion, explaining that “although, yes, I would like the
original 12 who participated in the guilt phase deliberations tb be in the penalty
phase, that the defense is caught between a rock and a hard place because the
heart of what we do in a penalty phase is ask the jury to be generous, and
essentially what we have done has been less than generous with her.” (22 RT
5699.) Counsel expressed a concern that any anger Juror Williams felt would
be directed toward the defense even though it was the court that announced the
decision and thus asked that she be discharged. (22 RT 5699.) Vo joined in
counsel’s comments and request. (22 RT 5699.)

The court stated that it had decided to retain Juror Williams. (22 RT 5699.)
It denied as unnecessary Vo’s request to question the juror about whether the

decision to retain her would affect her impartiality. (22 RT 5700-5701.)
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B. Standard of Review

Penal Code section 1089 provides, in pertinent part, that “[i]f at any time,
whether before or after the final submission of the case to the jury, a juror dies
or becomes ill, or upon other good cause shown to the court is found to be
unable to perform his duty, or if a juror requests a discharge and good cause
appears therefor,” the court may discharge the juror and replace him with an
alternate 8¢ A trial court’s decision to retain or discharge a juror is reviewed
under the deferential “abuse of discretion” standard. (People v. Earp (1999) 20
Cal.4th 826, 892.) The reviewing court will uphold the decision unless it
““falls outside the bounds of reason.””” (Ibid.)

C. The Court Properly Exercised Its Discretion with Respect to

Jurors Ernst and Williams

The court properly exercised its discretion in dismissing Juror Emst for
financial hardship. The juror needed his job to pay his mortgage and could not
get another job while serving jury duty. The predicament he faced constituted
“good cause” for substitution of an alternate. In the past, “[this Court has]
upheld a trial court’s decision to discharge a juror for ‘good cause’ when
continued jury service would force the cancellation of a juror's scheduled
vacation [citation], would be a financial hardship on the juror [citation], or
when a juror who anticipated starting a new job needed additional time to
complete certain paperwork related to her old position [citation].” (People v.
Earp, supra, 20 Cal.4th at pp. 892-893.) In Earp, this Court upheld a trial
court’s discharge of a juror during penalty phase deliberations where the juror’s
employer had stopped paying her for jury service one month earlier and she had

used her own vacation time during that month to continue to serve on the jury.

66. Code of Civil Procedure section 204, cited by Vo (Vo AOB 383),
applies to excusal from jury service, as opposed to the discharge of a juror who
has already been sworn.
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(Ibid.) The circumstances here were of the same order.

Juror Williams’s problem, however, was of a lesser magnitude, and the trial
court’s decision to retain her was likewise a proper exercise of discretion. Her
continued jury service, while inconvenient, did not render her unable to pay for
basic needs like housing. Nor would it cause any permanent damage to her job
because, as she indicated, the meeting would recur the following year. On
balance, the court did not exceed the bounds of reason in concluding that
Williams’s having to put her career “on hold” for a year was insufficient cause
for dismissal. There was no basis for the defense speculation that the court’s
decision would compromise Williams’s impartiality and do so at the expense

of appellants.

XXXVI.
VO RECEIVED NOTICE OF THE EVIDENCE IN
AGGRAVATION WITHIN A REASONABLE TIME

Vo, joined by Hajek, contends he was denied due process and statutory
notice of the evidence in aggravation. (Vo AOB 386-393 [Arg. 24]; Hajek 2nd
Supp. AOB 5-6.) We disagree.

Section 190.3 provides, in relevant part: “Except for evidence in proof of
the offense or special circumstances which subject a defendant to the death
penalty, no evidence may be presented by the prosecution in aggravation unless
notice of the evidence to be introduced has been given to the defendant within
a reasonable period of time as determined by the court, prior to trial.” “The
purpose of the notice provision is to afford defendant an opportunity to meet the
prosecutor's aggravating evidence.” (People v. Taylor (2001) 26 Cal.4th 1155,
1182.)

On February 6, 1995, prior to the start of the guilt phase trial, the prosecutor

filed a notice pursuant to section 190.3, listing potential penalty phase
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witnesses and evidence.® (6 CT 1577-1579.) The list included “[e]ach of the
members of the Wang family,” who “may be called upon to describe the impact
of defendant’s crimes against them”; photographs of the victim prior to death;
and police testimony regarding Hajek’s arrest on January‘ 1, 1991, for
possession of a stolen vehicle and loaded shotgun. (6 CT 1578.)

On June 5, 1995, prior to the start of the penalty phase, the prosecutor filed
a brief announcing his intent to present victim impact testimony through Ellen
Wang and Cary Wang, evidence of Hajek’s juvenile criminal activities,
evidence of Hajek’s January 1, .1991 conviction and other violent criminal
behavior, including his display of nunchucks and assault on his Round Table
coworker, and evidence that Vo was found in possession of an illegal razor
blade in jail in 1992. (8 CT 2202-2207.) Appellants both filed motions
arguing that the prosecutor should be restricted to presenting evidence
contained in his February 1995 notice. (8 CT 2118-2125; 8 CT 2132-2140.)
At the hearing on June 5, the trial court agreed with appellants and excluded
everything except testimony by Ellen Wang as to the effect of appellants’
crimes on her immediate family (but not on her grandfather, Su Hung’s
husband, who lived in Taiwan),®¥ photographs of the victim while she was
alive, and Hajek’s conviction for auto theft with a firearm enhancement, but not

the underlying facts. (22 RT 5680, 5681, 5684.)

67. Although Vo makes a point of noting that no proof of service
appears in the record (Vo AOB 387), it is evident that the parties received the
notice in January or February. (See 22 RT 5673, 5678, 5679 [Hajek’s counsel
repeatedly referring to the “January notice”]; 8 CT 2132 [Vo’s motion to restrict
prosecution’s penalty phase evidence to evidence listed in its February 1995
notice].)

68. Although his June brief listed both Cary and Ellen Wang as penalty
phase witnesses, the prosecutor announced at the hearing that he only intended
to call Ellen. (22 RT 5672.)
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Appellants contend that the February 6, 1995, notice was not provided a
reasonable period of time before trial. We disagree. “Section 190.3’s plain
language gives the court discretion to determine what amount of notice is
reasonable, but the evidence must be given to a defendant before the case is
called.” (People v. Roberts (1992) 2 Cal.4th 271, 330.) The notice in this case
was given to the defense in January or February, prior to the start of the guilt
phase trial. Appellants did not complain that they had insufficient time to
prepare their response to the listed evidence. Indeed, their motions in June,
which sought to limit the prosecutor to the evidence listed in the February
notice, implicitly conceded that the prior notice was timely. Nor were
appellants prejudiced by the timing of the notice. The only witness ultimately
called was Ellen Wang, a witness with whom the defense was well acquainted;
moreover, her testimony was limited to the effect of the crimes on her
immediate family. Indeed, appellants are unable to articulate specifically how
they were prejudiced by the allegedly late notice, relying instead on bald
assertions and boilerplate about the importance of adequate notice.

Appellants also appear to contend the prosecutor’s notice was inadequate
because he argued various aggravating factors in his closing statement that were
not contained in his notice. (See Vo AOB 390.) Their failure to timely object
on grounds of prosecutorial misconduct and request an admonition from the
court precludes their comblaint on appeal. (People v. Gionis, supra, 9 Cal.4th
at p. 1215.) In any event, this Court recognized the distinction between
evidence in aggravation and argument in People v. Salcido (2008) 44 Cal.4th
93. There, in response to defendant’s contention that the prosecutor, without
notice, argued lack of remorse and that life without possibility of parole would
afford him “a lifetime of unfettered leisurely pursuits,” this Court noted:

The prosecutor made both of these points in his closing argument, but
did not offer any related evidence in aggravation. The statute requiring
the prosecution to provide notice of aggravating evidence (§ 190.3) does
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not require any notice relating to the prosecution’s intended argument.
(People v. Holt (1997) 15 Cal.4th 619, 691.)

(Salcido, supra, 44 Cal.4th atp. 157, fn. 11))

XXXVIIL.
APPELLANTS WERE NOT ENTITLED TO A
SEPARATE JURY FOR THE PENALTY PHASE

During voir dire, prospective juror Barrett indicated that he could not
sentence a person to death “no matter what. 1 just have—morally I couldn’t do
it.” (3 RT 578.) After the court excused him for cause, Vo’s counsel asked the
court not to excuse him from serving as a guilt phase juror. (3 RT 580.) Vo’s
position was that a prospective juror who is excludable as a penalty phase juror
is not automatically excludable as a guilt phase juror. (3 RT 580.) The court
responded, “There’s only going to be one jury. I’m not going to select two
juries, so the record will be clear.” (3 RT 580.) It explained, “I am going to
follow [Wainwright v.] Witt [(1985) 469 U.S. 412]. The only jurors that we
will keep are those that will have a free choice and can impose either penalty
and have no predisposition to impose death or life without [the possibility of
parole].” (3 RT 581.) Counsel responded that “the fact he is excludable as a
penalty phase juror, does not automatically result in him being excused as a
guilt juror, and we would request the court not excuse him from service as a
guilt phase juror.” (3 RT 581.) He noted an objection to all similarly situated
prospective jurors. (3 RT 580.)

Vo contends the trial court erred in refusing to provide a separate jury for
the penalty phase because death-qualified jurors are more likely to convict at the
guilt phase than non-death-qualified jurors. (Vo AOB 394-396 [Arg. 25].)
Assuming, arguendo, that defense counsel’s remarks sufficiently resembled an
actual motion to impanel separate juries for the guilt and penalty phases to

preserve the issue for appeal, the court’s ruling was correct. Penal Code section
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190.4, subdivision (c) “‘requires that, absent good cause, the same jury decide
guilt and penalty in a capital trial.”” (People v. Prince (2007) 40 Cal.4th 1179,
1281.) And as Vo recognizes (Vo AOB 394, fn. 160), this Court and the
United States Supreme Court have both held that separate juries for the guilt
and penalty phase are not constitutionally required. (People v. Osband (1996)
13 Cal.4th 622, 668; Lockhart v. McCree (1986) 476 U.S. 162, 174-176.) He

offers no compelling reason to revisit these holdings.

XXXVIIL

THE PROSECUTOR DID NOT COMMIT MISCONDUCT
IN THE PENALTY PHASE BY CROSS-EXAMINING
HAJEK’S EXPERT ABOUT SADISM

In his second supplemental opening brief, Hajek argues that the prosecutor
committed misconduct in the penalty phase by questioning defense expert
Minagawa about sadism. (Hajek 2nd Supp. AOB 9-12 [Arg. XXXIIL.B.1.].)

He is mistaken.
A. Factual Background

The following colloquy took place during the prosecutor’s penalty cross-
examination of Dr. Minagawa, who had testified during the guilt phase that
Hajek suffered from, inter alia, borderline personality disorder with antisocial
traits:

Q. Sadism is a disorder described in the Diagnostic and Statistical
Manual Number 4?

A. Yes.
Q. What is sadism?

A. Sadism is getting pleasure out of inflicting pain purposely on an
individual or a pet, usually in the form of sexual gratification.

Q. Not necessarily?
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A. Not necessarily, but in the majority of cases, yes.

Q. Now you certainly have very clear, very strong evidence that Mr.
Hajek was sadistic before he did this murder?

A. What I had was an individual who said he didn’t do it, and it wasn’t
my purpose, at least my understanding was not to discover what he did.
It was to come up with a diagnosis based on all the evidence that I had
prior to the crime as well as leading up to the crime.

Q. Okay. Sir, well, you were aware, were you not, of the statement by
Tevya Moriarty, Mr. Hajek called her and described that he wanted to
kill the whole family in front of Ellen Wang so he could look into her
eyes and watch as he killed her last? Would you not agree that is
overwhelming evidence of sadism?

A. It 1s sadistic, yes.

Q. Would you not agree then he is also—another problem, another
diagnosis you could add on to him, is he is a sadistic person?

A. That also falls under the antisocial traits though.

Q. So would you agree Mr. Hajek, another disorder, mental problem he
has is he’s sadistic?

A. It could be. I’d have to have more information. I'd have to go into
it in greater length, yes.

(23 RT 5894-5895.)

The questioning continued in like vein for the next few pages, with Hajek’s
counsel objecting periodically on bases not asserted here. (23 RT 5895-5899.)
The colloquy then continued as follows:

Q. Now with a person who is sadistic, the Diagnostic and Statistical
Manual recognizes there are different forms of it, correct?

A. Yes.
Q. Sexual sadism for instance is a very well-defined—
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A. That’s the most common form.
Q. Itis perhaps the most well-documented, most well-researched form?

A. Twould have to say yes, but I would have to look at the literature and
I could certainly do that if you wanted me to.

Q. Other forms of sadism not so tied to the sex drive are not so well-
known,; is that correct?

A. That’s correct.

Q. And we don’t know much about sadistic murderers, do we?

A. No, we don’t.

Q. You agree this crime and Mr. Hajek’s statements and actions show
strong signs he’s a sadistic murderer?

A. At the time when I was interviewing Mr. Hajek, he denied
committing the murder. [ did not pursue that at any great length. He
said he didn’t know what happened.

There isn’t a lot of literature on sadistic murderers, that’s correct,
because there are not many of them. And sadism is covered under
different diagnoses and different criteria.

If you want to look throughout the DSM-4, other sadistic behaviors
are indications of paranoia, schizophrenia paranoia, psychotic thinking.
There are lots of ways sadistic acts and thinking are covered in DSM-4
including antisocial traits and antisocial personality disorder.

Q. Okay. I’m going to return back to—just focus on my question.
Maybe it was too broad. My question specifically now is: Would you
agree that much of what you chose to talk to him about, from all the
evidence, the whole person, it is very strong that Stephen Hajek is a
sadistic murderer?

A. I think there are sadistic parts of what he did, yes.
(23 RT 5899-5901.)
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When the prosecutor later pressed Minagawa, asking, “Would you agree we
can include in a third diagnosis he is a sadist,” the doctor replied, “I would have
to look at the information you would want to present to me.” (23 RT 5902.)
The prosecutor then cited Hajek’s telling his mother he wanted to mutilate the
family dog; the victim’s being strangled and having her throat slashed, as well
as being stabbed an additional six times; and Hajek’s statement to Tevya that
he wanted to kill Ellen’s family to make her suffer more. (23 RT 5902-5903.)
Dr. Minagawa agreed that all these facts reflected signs of sadistic traits, but
said that he incorporated them into his diagnosis of borderline personality
disorder Wim antisocial traits, and that the various diagnoses in DSM-IV
included a lot of overlapping criteria. (23 RT 5903-5904.)

The prosecutor followed up by referencing Hajek’s remarks during a
counseling session while in jail about what it would be like to kill a whole
theater of people, and his letter to Vo describing his dream to rape and
sodomize Ellen. (23 RT 5905-5907.) The prosecutor again asked Minagawa,
“Now considering all these factofs, can we add a third diagnosis for Mr. Hajek
that he’s a sadist?” (23 RT 5907.) Minagawa replied, “I would want to review
the criteria in the DSM-4. T would want to go back over the material I have to
date and then make a decision about that.” (/bid.)

Shortly after the above exchange, the prosecutor agreed to give Minagawa
some time to review the DSM-IV. (23 RT 5907.) The court excused the jury
and heard a motion by Vo in the interim. (23 RT 5908.) When tnial resumed,
the prosecutor asked Minagawa whether the entry for sadism was very short.
Minagawa responded, “For that particular category, sadism, yes.” When the
prosecutor asked, “And are there any other categories of sadism in there that
you are aware of,” Minagawa replied, “No, | am not.” (23 RT 5915.) He
agreed with the prosecutor’s assertion “that there’s not a lot of literature in the

DSM or in general about sadism compared to other . . . mental disorders.” (23
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RT 5915.) When the prosecutor began reading from the DSM category on
sexual sadism, the court sustained Hajek’s counsel’s relevancy objection that
the case did not involve asex act. (23 RT 5916.) When the prosecutor began,
“As to sadism in general, the broad sense—,” counsel for the first time objected
that “there is no diagnosis for sadism in the DSM-IV, which the district attorney
knows well.” (23 RT 5917.) The court overruled the objection, and Minagawa
subsequently repeated that he had incorporated the sadistic qualities of Hajek’s
acts as antisocial traits, explaining, “There is no diagnosis in the DSM-IV for
sadism, per se. It is incorporated in other areas.” (23 RT 5917-5918, 5921.)
As for sexual sadism, Hajek did not qualify because he had to commit a real act,
sexual in nature, that incorporated sadistic qualities, not merely imagine one.
(23 RT 5921.)

Hajek’s counsel on redirect underscored that, notwithstanding the
prosecutor’s lengthy cross-examination on the issue, there is no category of
sadism per se in the DSM-1V:

Q. I will start, Dr. Minagawa, by asking you specifically about the
series, maybe 45 minutes to an hour, of questions that the district
attorney asked you about sadism. His questions largely went to the issue
of why you didn’t diagnose Stephen Hajek with a third additional
diagnosis of sadism. [s there such a diagnosis as sadism in the DSM-
IvV?

A. Not sadism by itself.
What type of sadism is included in the DSM-IV?
Sexual sadism is included.

Is that the only type of sadistic diagnosis included in the DSM-IV?

> o > O

That’s correct.

. O

. Now, when you were being questioned by the district attorney, you
dldn t have the DSM-1V in front of you; is that correct?

219



A. That’s correct.

Q. And in fact, what the district attorney said was that he really didn’t
want to get into the DSM-IV. Isn’t that true?

A. That’s my recollection, yes.

Q. Now, over the lunch hour, did you sit down and look at this
reference work upon which you rely when you bring back a diagnosis
for yourself as a professional?

A. Yes, I did.

Q. And what did you determine in looking through the DSM-1V as to,
first of all, whether there is any simple diagnosis of just plain old sadism
that you could have added as a third diagnosis for Mr. Hajek?

A. There is no third category or separate entity called sadism in the
DSM-1V.

(23 RT 5926-5927; see also 23 RT 5931.) Counsel also established that the
prosecutor presumably knew there was no separate sadism category and that he
had been pointing Minagawa toward the sexual sadism category for which
Hajek did not qualify. (23 RT 5928-5930.) She also elicited Minagawa’s
opinion that the antisocial and sadistic behavior that Hajek had exhibited in the
past took place when he was unmedicated; there was no evidence of such
behavior after he was placed on Lithium. (23 RT 5934-5935.)

On recross, Minagawa acknowledged that he had testified earlier that there
were other forms of sadism besides sexual sadism. When asked if the lack of
a specific category for such sadism was because of a lack of information,
Minagawa said, “I would have to go back to the DSM-IIIR to see if there was
not at some point in time whether sadistic personality was looked at or

proposed, but there may not have been enough subjects to make that diagnosis

either.” (23 RT 5938-5939.)
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B. The Prosecutor Committed No Misconduct

In his argument heading, Hajek contends the prosecutor committed
misconduct by questioning Dr. Minagawa about the “bogus issue” of sadism.
(Hajek 2nd Supp. AOB 9.) Implicitly recognizing that counsel did not object
on this ground until almost the end of the cross-examination and that Minagawa
himself acknowledged repeatedly that there is such a diagnosis, his only legal
argument on appeal is that the prosecutor continued to question Minagawa
about sexual sadism even after the trial court repeatedly sustained defense
objections on that topic (as opposed to non-sexual sadism). (Hajek 2nd Supp.
AOB 11-12; see 23 RT 5916-5917, 5937-5938.) Given that the defense
objections were sustained, however, and that defense counsel neither sought to
have the jury admonished nor claimed below, as he does now, that the
prosecutor’s “defiance of court rulings” caused him an “unfair trial” (Hajek 2nd
Supp. AOB 12), any error was either non-prejudicial or forfeited. (Cf. People
v. Carrera (1989) 49 Cal.3d 291, 317-318.) Moreover, Minagawa testified
clearly and repeatedly that a diagnosis of sexual sadism required the
commission of an actual sexual act, not just an imagined one (such as Hajek’s
report of having a dream about raping and sodomizing Ellen), and that Hajek
therefore did not qualify. (23 RT 5921, 5928-5931, 5937-5938.) For this
reason, too, the repeated references to sexual sadism, if misconduct, were not
prejudicial. No reasonable juror would have believed that Hajek suffered from
sexual sadism or faulted Minagawa for failing to diagnose it.

Although (aside from his argument heading) Hajek does not appear to be
contending that the prosecutor committed misconduct in questioning Minagawa
about non-sexual sadism, we note that no claim would lie on that ground either.
As noted above, Hajek did not object to the prosecutor’s questions as improper
until almost the end of cross-examination, thereby forfeiting any claim of

misconduct. Moreover, Minagawa repeatedly acknowledged that sexual sadism
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was not the only type of sadism although it was the most common. Under the
circumstances, the prosecutor committed no misconduct in cross-examining him
on why he did not diagnose Hajék with sadism. An attorney should not be
expected to know more than a psychologist about what does and does not
qualify as a mental disorder. It is logical to infer that if deriving sexual
excitement from the suffering or humiliation of another qualifies as a disorder,
that drawing pleasure in other ways from the same conduct would qualify as
well.? Finally, any misconduct in asking Minagawa why he did not diagnose
Hajek with sadism, or in suggesting that such a diagnosis existed, was not
prejudicial. Minagawa made it very clear on redirect and recross that there is
no separate diagnosis for sadism in the DSM-1V; instead, sadistic acts and
thinking are incorporated into other diagnoses such as antisocial personality

disorder and antisocial traits. The point would not have been lost on the jury.

XXXIX.
THE PROSECUTOR DID NOT COMMIT MISCONDUCT
DURING THE PENALTY PHASE ARGUMENT
Appellants raise numerous claims of prosecutorial misconduct during the
penalty phase argument. (Vo AOB 424-435 [Arg. 29]; Hajek 2nd Supp. AOB
6, 12-17 [Arg. XXXII1.B.2-3.].) All are waived and none are meritorious.

69. Indeed, in responding to the prosecutor’s query as to whether the
omission of a separate category for sadism in the DSM-IV was due to a lack of
information, Minagawa responded that he would have to look back at the DSM-
ITIIR. Though it did not come out at trial, that manual in fact includes “sadistic
personality disorder,” the essential feature of which is “a pervasive pattern of
cruel, demeaning, and aggressive behavior directed toward other people,
beginning by early adulthood.” (Am. Psychiatric Assn., Diagnostic and
Statistical Manual of Mental Disorders (3d ed. rev. 1987), p. 369.) The manual
goes on to note that in many cases, people with this disorder are “fascinated by
violence, weapons, martial arts, injury, or torture.” (Id. at p. 370.)
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A. Appellants Have Waived Their Claims of Penalty Phase
Misconduct '

To preserve a claim of prosecutorial misconduct for appeal, a criminal
defendant must make a timely objection, make known the basis of his
objection, and ask the trial court to admonish the jury. (People v. Hill
(1998) 17 Cal.4th 800, 820 [criminal defendant may not complain on
appeal of prosecutorial misconduct unless he objected ‘on the same
ground’ at trial}.) As [this Court] explained in the analogous situation of
a civil case in which it was alleged that one attorney made prejudicial
comments in closing argument: ‘The purpose of the rule requiring the
making of timely objections is remedial in nature, and seeks to give the
court the opportunity to admonish the jury, instruct counsel and forestall
the accumulation of prejudice by repeating improprieties, thus avoiding
the necessity of a retrial. . . . In the absence of a timely objection the
offended party is deemed to have waived the claim of error through his
participation in the atmosphere which produced the claim of prejudice.’
(Horn v. Atchison, T. & S.F. Ry. Co. (1964) 61 Cal.2d 602, 610.)
Failure to make a specific and timely objection and request that the jury
be admonished forfeits the issue for appeal unless such an objection
would have been futile. (Hill, supra, at p. 820.)

(People v. Brown (2003) 31 Cal.4th 518, 553.)

Vo objected only once during the prosecutor’s entire penalty phase closing
argument, when the prosecutor began comparing appellants with each other.
In that instance, the prosecutor quickly conceded his error, correctly informed
the jury of the law, and proceeded to argue in a proper manner. (25 RT 6395.)
Indeed, Vo does not identify this one objected-to remark among his many
assignments of misconduct, perhaps because he recognizes that it was cured by
the prosecutor’s response.

Hajek, who joins in Vo’s claims, and raises a couple of his own misconduct
claims, likewise lodged only one objection during the prosecutor’s closing
argument on a ground not raised on appeal. (25 RT 6405.) Accordingly, both
appellants have forfeited their present claims of prosecutorial misconduct. For

the reasons explained below, the claims are also without merit.
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B. The Prosecutor Did Not Commit Misconduct by Arguing the
Relevance of Vo’s Secret Life, His Association With a Bad
Crowd, and His Loving Family

Vo contends the prosecutor improperly argued several nonstatutory factors

in aggravation. (Vo AOB 429.) Many of these were actually addressed by the
prosecutor as factors that should not be given weight as mitigating. Argument
along these lines is entirely proper.?? (People v. Valencia (2008) 43 Cal.4th
268, 305.) For example, the prosecutor argued that Vo should not be extended
mercy for having a rough childhood when he had parents who loved him,
taught him values, and raised several other law-abiding citizens. (25 RT 6399-
6400.) The prosecutor argued, “Mr. Vo simply went wrong on his own” (25
RT 6400), and in this context, talked about the “secret life” he kept from his
family (25 RT 6400, 6402) and the “bad friends” with whom he chose to
associate (25 RT 6398, 6400, 6402). Contrary to Vo’s assertion, the prosecutor

did not argue that Vo’s family’s caring for him was a factor in aggravation.
C. The Prosecutor Properly Argued Vo’s Future Dangerousness

Vo also argues that the prosecutor improperly argued future dangerousness
as a factor in aggravation when he told the jury, “[If] anything, Mr. Park, Mr.
Vo’s own expert told you, age makes them worse prisoners, more dangerous,
less controllable in the prison situation.” (25 RT 6397; Vo AOB 429.) As
discussed below, the prosecutor made this remark in the course of discussing
why appellants’ age should not be given weight as a factor in mitigation. By
the same stroke, he countered the defense mitigation evidence that Vo would
be a nonviolent prisoner by pointing out that even their expert acknowledged
that youth was ordinarily viewed as a risk factor in predicting dangerousness.

(Cf. People v. Morris (1991) 53 Cal.3d 152, 219-220 [“While the prosecution

70. Indeed, Hajek’s counsel conceded as much below without
disagreement by Vo. (25 RT 6352-6353.)

224



is prohibited from offering expert testimony predicting future dangerousness in
its case-in-chief [citation], it may explore the issue on cross-examination or in
rebuttal if defendant offers expert testimony predicting good prison behavior in
the future.”].) He did not argue future dangerousness as a factor in aggravation,
as Vo alleges. In any event, while this Court’s precedents prohibit the
prosecutor from calling experts to make predictions about the defendant’s
future violent conduct, it has never barred the prosecution from commenting on
the issue. (People v. Champion (1995) 9 Cal.4th 879, 940.)

Any error was also harmless. The prosecutor’s remark “was an isolated one
that does not support an inference of prejudice and . . . any conceivable
prejudice could have been cured by a timely admonition, which was not
requested by the defense.” (Morris, supra, 53 Cal.3d at p. 220.) Moreover,
notwithstanding the prosecutor’s quip, Mr. Park testified unequivocally that
despite his young age, Vo would not present a risk of future dangerousness:

Now, the one slightly negative thing is that he is now age 24. And
I think I mentioned briefly, the break even point is 25. At age 25,
prisoners start to settle down if they have been a problem before. In Mr.
Vo’s case, this lack of one year in reaching that critical point, I think, is
counter-balanced by the fact that the jail records show that he’s been a
very good prisoner, he’s gotten along with other prisoners of all kinds,
he’s worked well and he’s not gotten into any serious disciplinary
problems.

(24 RT 6170-6171.)
D. The Prosecutor Properly Argued in Connection with Innocence
of the Victims in Connection with Properly Admitted Victim
Impact Evidence
Vo next claims that the prosecutor improperly urged that the “innocence”
of the victims was a reason to sentence appellants to death. (Vo AOB 429.) He
is mistaken. The prosecutor mentioned the innocence of the victims while
arguing the impact of appellants’ crimes on the victim’s family. He did not

suggest that the victim’s innocence itself was a factor in aggravation:
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But when you do consider those factors in favor of the defendant, I’ll
ask you to also consider and weigh and assign what importance you
think is relevevant [sic], the impact of the victim’s family as a
circumstance of this crime.

Because one difference between these defendants in the penalty I’'m

asking for and victims in this case, these victims were entirely innocent.

They had not even known—Su Hung the actual woman who was

murdered, never even knew these murderers and nevertheless they chose

her out. These people did nothing, were absolutely blameless. And yet

Su Hung was killed.

I want you to consider how the defendants savaged the Wang family.
(25 RT 6386-6387.)

Viewed in context, the prosecutor’s point was that Su Hung’s murder had
a great impact on her family because she did nothing to cause appellants to
want to kill her. She did not even know them. Consequently, the family had
no reason to expect her to be the victim of this violent crime.

The prosecutor mentioned the victim’s innocence again when discussing the
inapplicability of factor (€), which permits consideration of “[w]hether or not
the victim was a participant in the defendant’s homicidal conduct or consented

to the homicidal act.” (10 CT 2643 [CALJIC No. 8.85].)

Factor (d) and (e) I suggest do not apply in this case. Mr. Vo was not
under any emotional disturbance, and clearly the victim in this case was
innocent and was not a participant. That’s kind of a strange factor if you
consider how could a victim ever be a participant in their own homicide.
Well, a crime where people decide to commit a murder and one of the
participants gets killed, felony homicide. Nothing remotely like that in
this case. These two men killed people strangers to them, for no good
reason at all.

(25 RT 6396.)
Plainly, nothing in the above passage suggests that the victim’s innocence
was a factor in aggravation. On the contrary, the prosecutor explicitly stated

that factor (e) was not applicable.
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In any event, the characteristics of the victims, including their innocence, is
relevant to Penal Code section 190.3, factor (a), the circumstances of the crime
(People v. Davis (1995) 10 Cal.4th 463, 532, fn. 28), and thus fair game for the

prosecutor to argue. There was no misconduct.
E. The Prosecutor Properly Argued Factors Pertaining To Hajek

Vo also identifies three allegedly nonstatutory factors in aggravation
pertaining to Hajek that the prosecutor improperly argued. (Vo AOB 429.)
These include reference to Hajek’s sadistic tendencies, sexual interest in Ellen,
and fabrication of a mental health defense. Vo has no standing to raise these
issues as any impropriety on these matters could not have prejudiced him.
Because Hajek joins in Vo’s claim, however, and independently raises the
prosecutor’s argument regarding satanism and sadism as misconduct (Hajek

2nd Supp. AOB 12-14), we address them.
1. Fabrication Of Mental IlIness

The prosecutor argued that Hajek was manipulating his psychological
problems to show that his behavior should be excused or given mitigating

effect. For example, he argued:

I suggest to you the defense has amounted to manipulation, trying to
manipulate the facts and not truthfully but to show you the best possible
light. And that began with Mr. Hajek talking about how the Twinkie
defense could work for him, he was aware that psychological defenses
might excuse his behavior. Surprise, surprise, you got such a defense in
this case.

This is not some poor victim of mental illness who doesn’t know what
he is doing, who doesn’t know right from wrong, doesn’t know the
consequences of it. He fully appreciates he’s a murderer and fully
appreciates he might fool you with this Twinkie defense, this psycho
babble.

(25 RT 6391-6392.)
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Later, he argued:

“D”, Mr. Hajek would like you to believe he did this because he was
influenced by extreme mental or emotional disturbance, mental
problems. That he deserves a break. I suggest to you that everything
you know about these—the actual crime itself, which is what this is
relevant for, he was not at that time influenced or under the influence of
any such disturbance.

You had evidence of when he might have been disturbed. For instance,
when Officer Fazo described him being arrested for his indecent
exposure. He was concerned about this 16-year-old because he was
obviously influenced. He was acting bizarrely. So does this factor (d)
apply to this case? No, it does not. All the evidence was clear, Mr.
Hajek was not bizarre, in full control, not under the influence of any
mental problems at the time.

(25 RT 6403.)
The prosecutor also argued that the opinion testimony of Dr. Minagawa,
Hajek’s mental health expert, should not be credited:

I suggest to you Minagawa’s testimony, especially in the penalty phase,
has only given you a better idea of Mr. Hajek. He is really not a victim
of mental illness, but a sadistic murderer.

To begin with obviously, Dr. Minagawa admitted to you right up front,
even if you were to believe his theories about his mental problems, that
there’s no real correlation between these particular mental disorders he’s
describing and ending up a murderer. . . .

And the same is true when I asked him questions about borderline
disorder, manic depressive.

Reality of it is, as you know from listening to Dr. Minagawa and
recalling Dr. Friedlander, these people have real legitimate illnesses, are
not evil. If they do act out and do something wrong, they will regret it.
They have remorse.

(25 RT 6412-6413))
The foregoing arguments were all appropriate. Hajek was advancing mental

illness as a mitigating factor. The prosecutor was entitled to argue that the
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defense evidence was not mitigating because it was made up, played up, or
both. (People v. Crew, supra, 31 Cal.4th at pp. 857-858 [“The prosecutor
argued to the jury that the mitigating evidence presented by the defendant was
not in fact mitigating, and he simply placed such evidence in the broader factual
context of the case. Such argument is allowed.”].) He did not argue fabrication
of mental illness as a factor in aggravation, nor could the jury understand him
to be doing so in light of his express reference to factor (d).ZY (People v.
Brown, supra, 31 Cal.4th at p. 553 [“‘To prevail on claim of prosecutorial
misconduct based on remarks to the jury, the defendant must show a reasonable
likelihood the jury understood or applied the complained-of comments in an
improper or erroneous manner. [Citations.] In conducting this inquiry, we “do
not lightly infer” that the jury drew the most damaging rather than the least

damaging meaning from the prosecutor’s statements. [Citation.]’”].)
2. Hajek’s Sexual Interest in Ellen

The prosecutor referred twice to a letter Hajek wrote Vo while in jail in
which Hajek discussed his dream to rape and sodomize Ellen. To counter the
defense’s attempt to portray Hajek as a “poor victim of mental illness,” the
prosecutor asked the jury to consider evidence that reflected the “true picture
of Stephen Hajek” (25 RT 6392)—evidence that included Hajek’s threatening

letter to Cary Wang and the letters he wrote to Vo discussing with pleasure,

71. Factor (d) permits consideration of “[w]hether or not the offense
was committed while the defendant was under the influence of extreme mental
or emotional disturbance.” (10 CT 2643 [CALJIC No. 8.85].) Hajek’s counsel
argued, after the prosecutor, that Hajek’s mental disease bore on both this factor
and factor (h), which permits consideration of “[w]hether or not at the time of
the offense the capacity of the defendant to appreciate the criminality of his
conduct or to confirm his conduct to the requirements of law was impaired as
aresult of mental disease or defect or the effects of intoxication” (10 CT 2644).
(25 RT 6436.) The prosecutor did not discuss factor (h) beyond lumping it with
a number of other factors that he said did not apply. (25 RT 6404.)
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among other things, the crime, the thought of killing Tevya Moriarty, and his
intent to beat up correctional officers if he was convicted. (25 RT 6392-6394.)
The prosecutor continued, “And of course Dr. Minagawa described reading
letters where he described his dream to rape and sodomize Ellen Wang,
reviewing notes where Stephen Hajek told the guards how he dreamed of
killing a whole theater full of people. . . . I think you see the real Stephen
Hajek, the whole picture.” (25 RT 6394.)

Later, while discussing testimony by Dr. Minagawa, the prosecutor recalled
the doctor’s acknowledgment that there were sadistic parts to what Hajek:

And he admitted, what formed the basis of that opinion was for instance
Mr. Hajek telling his mother the night before about wanting to mutilate,
kill the family dog, his letters where he discussed revenge or his dreams
to rape and sodomize Ellen Wang, the notes from the jail where Stephen
Hajek mentioned a plan or a dream to kill a theater full of people. None
of these things did the good doctor care, wish to follow-up on, to ask
him about.

(25 RT 6415))

The prosecutor committed no misconduct. As discussed in the immediately
preceding argument, Hajek advanced mental illness as a mitigating factor. The
prosecutor was entitled to argue that the defense evidence was not mitigating
because it was made up, played up, or both—that the “real” Hajek was simply
a heartless violent criminal as reflected in his letters. (People v. Crew, supra,
31 Cal.4th at pp. 857-858.) He did not argue that Hajek’s “sexual interest in

Ellen” was a factor in aggravation.
3. Characterizing Hajek As Sadistic

Finally, the prosecutor on several occasions argued that Hajek was a sadistic

murderer, who took pleasure in killing.Z2 The argument is hardly unwarranted.

72. See, e.g., 25 RT 6391 [“what Stephen Hajek is about is a desire to
murder and pleasure he gets from it.”], 6393 [referring to Hajek’s letter to Vo
in which he writes, “We’re terrorists, cool,” prosecutor argues, “That’s what

230



Hajek told Tevya Moriarty in an upbeat, happy manner that he was going to go
Ellen’s house, kill her family in front of her, and then look in her eyes as he
killed her. (15 RT 3651-3652, 3678-3679.) While in jail, he wrote letters to
Vo, which discussed how it was “cool” that they were terrorists, and discussing
with pleasure the thought of killing Tevya. From this evidence, the prosecutor
could reasonably infer that Hajek enjoyed killing and fairly label him as
sadistic.

“A prosecutor is given wide latitude during argument. The argument may
be vigorous as long as it amounts to fair comment on the evidence, which can
include reasonable inferences, or deductions to be drawn therefrom. . .. A
prosecutor may vigorously argue his case and is not limited to Chesterfieldian
politeness, and he may use appropriate epithets.” (People v. Hill (1998) 17
Cal.4th 800, 819, internal quotations and citations omitted.; accord, People v.
Edelbacher (1989) 47 Cal.3d 983, 1030 [prosecutor may use opprobrious

epithets reasonably warranted by the evidence).)

Mr. Hajek likes. He enjoys being a terrorist, he enjoys killing.”], 6393
[referring to Hajek’s letter to Vo in which he writes, “I could K the bitch,”
Tevya Moriarty, followed by “Okay, we’ll share the pleasure,” prosecutor
argues, “Further evidence of the truth, the real picture of Mr. Hajek, the
pleasure he thinks about in killing witnesses in this case.”], 6395 [referring to
Hajek as an “outrageous person who kills a person for the pleasure of it””], 6412
[“I suggest to you Minagawa’s testimony, especially in the penalty phase, has
only given you a better idea of Mr. Hajek. He is really not a victim of mental
illness, but a sadistic murderer.”], 6413-6414 [noting that Minagawa “had to
admit, although there’s no DSM diagnosis right on point, Mr. Hajek was
sadistic and the facts supported he was sadistic’], 6415 [quoting Minagawa’s
acknowledgment on cross-examination by the prosecutor that “there are sadistic
parts of what he did, yes], 6415-6416 [“T’ll suggest to you that although Dr.
Minagawa is called her to show mitigation or that the issue here was manic
depression, that he chose to ignore the real focus which was told to Tevya
Moriarty, Stephen Hajek wanted to look into Ellen Wang’s eyes and inflict this
pain on her and he wanted to enjoy it.”]
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The prosecutor’s argument along these lines did not amount to arguing a
nonstatutory factor in aggravation, as Vo contends. (Vo AOB 429.) Nor was
itirrelevant and inflammatory, as Hajek summarily asserts without argument or
citation to legal authority (Hajek 2nd Supp. AOB 14), even assuming the claim
is cognizable. (Cal. Rules of Court, rules 8.204(a)(1)(B), 8.360(a); People v.
Turner (1994) 8 Cal.4th 137,214, fn. 19.) “Factor (a) of section 190.3 allows
the prosecutor and defense counsel to present to the penalty phase jury evidence
of all relevant aggravating and mitigating matters ‘including, but not limited to,
the nature and circumstances of the present offense, . . . and the defendant’s
character, background, history, mental condition and physical condition.’
(Italics added.) Evidence that reflects directly on the defendant’s state of mind
contemporaneous with the capital murder is relevant under section 190.3, factor
(a), as bearing on the circumstances of the crime.” (People v. Guerra (2006)
37 Cal.4th 1067, 1154.) In this case, the prosecutor’s argument that Hajek was
a sadist who enjoyed killing bore on his mental state at the time of the murder
and as such, on the nature and circumstances of the offense. Indeed, the theory
of murder perpetrated by torture and the torture-murder special circumstance
required the jury to find that he intended to inflict pain for the purpose of
“revenge, extortion, persuasion or for any sadistic purpose.” (8 CT 2020,
2033.)

Hajek suggests that he preserved this issue in a hearing regarding the scope
of the prosecutor’s penalty phase argument. (Hajek 2nd Supp. AOB 13.) He
did not. On the contrary, counsel advised the court of her obligation and intent
to object if the prosecutor overstepped his bounds during his argument:

[ really dislike interrupting other people’s arguments. I don’t like mine
interrupted either. But I certainly have to put Mr. Waite and the court
on notice that any entry into that area is going to result in me having to.
[t depends on how he does it , obviously, but, you know, the moment I
start hearing psychopathic sado-murderer, I am going to be on my feet.
And the law requires not only that I object, but that I ask that it be
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assigned as misconduct and ask for an admonition to the jury. And |
simply want to point that out to the court. I don’t like doing it. 1 don’t
like that law, but it’s my obligation.

(25 RT 6364.)

The court replied, “I am well aware that if you don’t object that you don’t
preserve the objection for—you waive the objection for the appellate process
and it has to be done.” (25 RT 6365.) In the argument that followed, the
prosecutor made numerous references to Hajek’s sadistic nature without
objection by counsel.

Indeed, it appears that counsel’s concerns were satisfied. She argued at the
hearing that (1) the prosecutor could not use Hajek’s mental illness as a factor
in aggravation, though he could argue “that evidence in mitigation does not
exist, that it’s not been proved” (25 RT 6362), and (2) permitting the prosecutor
to depict Hajek as a “psychopathic sado-murderer” (25 RT 6361) would
“inflame the passions of the jury.” (25 RT 6362.) The prosecutor agreed with
the first point, saying, “I can’t argue that because of a mental condition . . .
that’s an aggravator,” but asserting that he could “dispute factually. . . what is
actually the diagnosis.” (25 RT 6363.) He also pointed out that having a
sadistic intent was one of the elements of torture-murder and that he was
therefore entitled to argue that. (25 RT 6363-6364.) The record reveals that he
restricted himself accordingly. He did not argue that Hajek’s mental illness was
an aggravating factor, but did challenge the defense contention that it was a
mitigating factor by arguing that Hajek killed not due to mental illness but
because he enjoyed it. (25 RT 6391-6394, 6403, 6412-6413.) In making this
argument, he did not suggest that sadism was a mental disorder or engage in
lengthy rhetoric portraying Hajek as a deranged psychopath, but pointed to
concrete facts from the case to support his assertion that Hajek was a sadistic

person who took pleasure in others’ suffering. (25 RT 6391-6394.)
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F. The Prosecutor Properly Referred to Hajek’s Interest in
Satanism

Again without argument or legal authority, and mixed in with his claim
addressing sadism, Hajek argues that the prosecutor also improperly referred to
the “irrelevant and inflammatory” issue of his interest in Satan. (Hajek 2nd
Supp. AOB 12-13 [Arg. XXXIIL.B.2.].) Assuming, arguendo, the claim is
cognizable (Cal. Rules of Court, rules 8.204(a)(1)(B), 8.360(a)), and was not
forfeited for failure to object, there was no misconduct.

The prosecutor mentioned Hajek’s interest in Satan twice during his
argument. As part of his argument that Hajek was not a “poor victim of mental
illness” but a ruthless killer (25 RT 6392), the prosecutor said, “He says, ‘Hail,
Satan.” Describes in the letters how he would like to get a hold of a Satanic
Bible. That’s what Mr. Hajek is about. Worship of evil.” (25 RT 6393; see
Exhs. 64, 65.) Later, in arguing against the jury considering Hajek’s “being a
victim of some terrible childhood” as a factor in mitigation, the prosecutor
argued that he was “lucky to be raised by the Hajeks. Hajeks admitted to you
they raised him going to the church, raised him with values of right and wrong.
It was not them that taught him about values of Satan, or Satanism.” (25 RT
6412)

The prosecutor’s quotes about Satan were taken from letters Hajek wrote to
Vo that were admitted into evidence. The prosecutor used them to argue that
Hajek killed not due to mental illness but because he enjoyed it—an inference
that could reasonably be drawn from, inter alia, his speaking of the devil, a
symbol of malevolence and cruelty, in positive terms. Likewise, he argued that
Hajek’s rough childhood should not be credited as a mitigating factor because
he was in fact raised by loving parents, but had gone wrong on his own. Any
misconduct was not prejudicial in any event as the unobjected-to comments

were brief and isolated, comprising only a few lines in an argument filling some
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35 pages of the reporter’s transcript.

G. The Prosecutor Properly Argued That the Jury Should Not
Consider Sympathy a Mitigating Factor
Vo contends the prosecutor improperly urged the jury not to consider mercy
for appellants. (Vo AOB 430-431 [Arg.29.C.].) The challenged remarks were

as follows:

When the defendants are entitled to consider mercy, think whether Su
Hung had any mercy. She suffered knife wounds, which I’m not going
to describe. She had the cartilage in her neck broken by being strangled
by these monsters. She was suffocated and strangled so that the blood
vessels burst all over her face.

(25 RT 6387.)

It is impermissible to argue that the jurors are prohibited from considering
mercy for appellants in making their penalty determination. (See People v.
Easley (1983) 34 Cal.3d 858, 878-879.) Viewed in context, however, the
prosecutor’s argument was not that the jury should disregard sympathy for
appellants, but that it should be accorded no mitigating effect in light of the
severe nature of the crime. This Court found no misconduct under similar
circumstances in People v. Jackson (1996) 13 Cal.4th 1164, where the
prosecutor argued:

When you think of sympathy for Noel Jackson think about Sonja Niles
as she lay there. When you think of compassion and pity for Noel
Jackson, think of Shelley P. and her plea not to hurt her, not to rape her.
And measure that, ladies and gentlemen, against what may be called
mitigation, if there is any.

(Jackson, supra, at p. 1241.)

This Court concluded that the prosecutor in Jackson was arguing, in effect,
“that the aggravating evidence in this case greatly outweighed the mitigating
evidence. . . . [T]he prosecutor was arguing implicitly that the testimony by
defense witnesses designed to elicit sympathy from the jury ‘lacked the

mitigating force the defendant claimed for it, a type of argument we have
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approved.”” (Ibid.)
Likewise, in People v. Benavides (2005) 35 Cal.4th 69, the prosecutor told
the jury:

I ask you one final thing, that is to give the defendant the mercy that he
gave Consuelo Verdugo. When he asked for your mercy here today
through Mr. Harbin, you remember him on the stand denying anything
that happened. Mr. Harbin says that he could be rehabilitated, I ask you
to remember how he denied every single thing for hours on there. I ask
you to show him the same mercy that he showed Consuelo Verdugo and
to do justice here today, that is to sentence him to death. Thank you.

(Id. at pp. 107-108.)
Again, this Court found no misconduct:

The jury was instructed that they were allowed to consider sympathy,
pity, compassion, and mercy for the defendant, as raised by the facts
presented. We have held that it is not inappropriate for the prosecution
to urge the jury to show the defendant the same degree of mercy he
showed his victim. [Citations.] In light of the aggravated nature of the
offense, a reminder by the prosecution that Consuelo was helpless in the
hands of the man to whom she had been entrusted and a suggestion that
he deserved an equal measure of mercy did not constitute deceptive or
reprehensible methods of persuasion, nor did such comments infect the
trial with unfairness. [Citation.]

(People v. Benavides, supra, 35 Cal.4th at p. 109, footnote omitted.)
Assuming, arguendo, the challenged remarks could be viewed as suggesting
that the jury was not allowed to consider mercy for the defendants, the error was
harmless beyond a reasonable doubt. (Chapman v. California, supra, 386 U.S.
atp. 24.) The jury was expressly instructed: “In this phase of the case, you
may consider sympathy, pity, mercy or compassion in determining the
appropriate penalty.” (10 CT 2641.) Vo’s counsel emphasized the point as
well: “The law allows you to consider sympathy, pity, mercy and compassion
in determining the appropriate penalty. And we ask you to do that and spare the
life of this young man.” (25 RT 6483.) Given these direct statements, the jury

could not have been misled to believe, based on the prosecutor’s oblique
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remarks, that it could not consider sympathy for appellants as a mitigating
factor. Indeed, the prosecutor himself, after the challenged remarks, argued that
appellants “do not deserve mercy, because . . . they did not show at the time of
these crimes and instances in this case, any remorse, any human feelings for
what they did. [{]] Clearly they planned and premeditated these attacks ahead of
time.” (25 RT 6390, italics added.) In other words, the jury, though permitted
to consider mercy, should not extend it because appellants did not deserve it in
light of the facts and circumstances of the crime. (Cf. People v. Stansbury
(1993) 4 Cal.4th 1017, 1067 [no error where prosecutor “argued that no
sympathy was due to the defendant, but not that sympathy or mercy were
inappropriate considerations under the law”’].)

H. The Prosecutor Properly Argued Appellants’ Lack Of Remorse

Was Relevant to the Evaluation of Mitigating Factors

Both appellants contend the prosecutor improperly urged lack of remorse as
a factor in aggravation. (Vo AOB 431-432 [Arg. 29.D.]; Hajek 2nd Supp.
AOB 14-17 [Arg. XXXII1.B.3.].) They are mistaken.

The prosecutor argued:

I would suggest to you when defense counsel argues that, you know, the
only issue here is whether the defendants will die in prison when you say
they will or when their natural life expires, that they would be executed
and killed as soon as possible, based on their own actions in this case,
that they do not deserve mercy, because they have never shown, or they
did not show at the time of these crimes and instances in this case, any
remorse, human feelings for what they did.

(25 RT 6389-6390, italics added.)
After playing an excerpt from the audiotaped conversation between
appellants in jail on the night of their arrest, the prosecutor continued:

Mr. Vo, when he testified to you, told you how sorry he was, that he
never intended this terrible crime to have happened, that he was shocked
and appalled when he learned the victim was killed. Baloney. He’s
lying to you. On this tape you hear Mr. Vo, what’s he concerned about?
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Concerned about getting his name in the newspaper. Concerned how
court will be dragged out. He never expressed anywhere on this tape
any recrimination or any shock, any remorse, for the torture murder of
this grandma.

(25 RT 6390-6391, italics added.)
Playing the tape again, the prosecutor argued,

That is the real Stephen Hajek. “Fuck, I wanted to kick Ellen so bad.
Walk by her in the fucking hall, fucking dog.” Makes that howling
noise. “Fucking Chinese bitch.” [{] Then he begins to talk about, “Hey,
did they give you coffee?” [§]] This man has no human feelings except
for himself.

(25 RT 6391.)

Continuing on, the prosecutor argued that the defense was portraying Hajek
as a “poor victim of mental illness,” but “[t]he truth is shown by this man on the
tape and by the letters in this case.”

After being in jail for months, reflecting on this crime, what does he
think of to do? What does he think is the appropriate response? He
sends a letter to the victim’s family, “If you come to court you will die,
bitch.” That’s the true Stephen Hajek. That’s a person who shows
absolutely no remorse. Deserves no mercy, no mitigation.

(25 RT 6392, italics added.)
At the end of his argument, the prosecutor referred back to Hajek’s
comments on the tape about wanting to beat Ellen, arguing:

I submit Mr. Hajek is monstrous, voice on that tape. Blood of the 73-
year-old woman he never knew on his gloves, is not remorseful, but
howling how he further wants to beat and damage her granddaughter.
That’s the type of case that deserves the death penalty.

(25 RT 6419, italics added.)

The foregoing arguments were entirely appropriate. “Although a prosecutor
in a capital case may not argue that a defendant's postcrime lack of remorse is
an aggravating factor, a prosecutor may . . . argue that lack of remorse is
relevant to the evaluation of mitigating factors.” (People v. Jurado, supra, 38

Cal.4th atp. 141; accord, People v. Sims, supra, 5 Cal.4th at p. 465; People v.
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Ghent (1987) 43 Cal.3d 739, 771; see also People v. Gonzalez (1990) 51 Cal.3d
1179, 1232 [“It is proper for the prosecution to stress that remorse is not
available as a mitigating factor.”].) That is what the prosecutor was doing here.
He told the jury not to extend mercy to appellants as the defense would ask it
to do because they showed no remorse at the time of the crime or immediately
afterward when in jailZ (25 RT 6390 [“they do not deserve mercy”].)
Likewise, the prosecutor made clear that Hajek’s comments on the tape about
wanting to harm Ellen and his threatening letter to Cary showed that he had no
remorse and therefore “[d]eserves no mercy, no mitigation.” (25 RT 6392.)

The prosecutor argued that Vo’s reaction immediately after the crime was
not remorse but concern about the potential media coverage. It was to show
that Vo was lying when he testified that he was not a knowing participant in the
murder. Vo’s role in the crime was, of course, central to the jury’s penalty
determination.

The only time the prosecutor’s words could be interpreted as urging remorse
as a factor in aggravation was at the conclusion of his argument when he
remarked, “That’s the type of case that deserves the death penalty,”
immediately after referring to Hajek’s lack of remorse as reflected by his
comments on the tape about wanting to beat Ellen. (25 RT 6419.) In light of
his earlier use of this same evidence to argue that Hajek “[d]eserves no mercy,
no mitigation,” however, it is unlikely the jury understood the prosecutor to be
now arguing that it was a factor in aggravation.

In any event, insofar as the prosecutor was commenting on appellants’ overt
remorselessness at the time of the crime in discussing Vo’s concern about the

media and Hajek’s wanting to harm Ellen, the jury was permitted to consider

73. Indeed, notwithstanding his use of the word “remorse,” the
prosecutor seemed to be arguing, as he did later (25 RT 6387), that the
defendants should be accorded no mercy because they had acted callously (i.e.
displayed no “human feelings for what they did”) in committing the crimes.
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it in aggravation. (People v. Cain (1995) 10 Cal.4th 1, 77 [“A murderer’s
attitude toward his actions and the victims at the time of the offense is a
‘circumstance(] of the crime’ ([Pen. Code,] § 190.3, factor (a)) that may be
either aggravating or mitigating].) “With or without argument, jurors can be
expected to react strongly to evidence of overt callousness. [Citation.] Their
response is unlikely to be influenced by whether the prosecutor brands such
evidence ‘aggravating’ or merely ‘nonm;tigating.’ No basis for reversal
appears.” (People v. Gonzalez, supra, 51 Cal.3d at p. 1232.)

I. The Prosecutor Properly Argued Appellants’ Age Should Not Be

Used as a Mitigating Factor

Vo contends the prosecutor improperly urged the jury to treat his youthful
age itself as an aggravating factor. (Vo AOB 425-426,432-433 [Arg. 29.E.].)
He mischaracterizes the prosecutor’s comments.

With regard to age, the prosecutor argued:

[N]o doubt they will ask you to consider he is youthful and that should
somehow weigh in his favor if you wish. I suggest to you it does not.
They’re both adults. Legally responsible. And moreover look at the
crime they committed. Is this some crime of youthful indiscretion? Is
this some mere exuberance of youth? Something they would outgrow?
No, it is not. This is a monstrous crime and these are monstrous
defendants and age has nothing to do with it.

[If] anything, Mr. Park, Mr. Vo’s own expert told you, age makes
them worse prisoners, more dangerous, less controllable in the prison
situation. I suggest to you that cuts against them.

(25 RT 6397.)

The above comments do not urge the jury to consider appellants’ age as a
factor in aggravation, but to accord it no weight as a factor in mitigation.
Specifically, the prosecutor argued that appellants’ youthfulness was not
mitigating because (1) they were adults and legally responsible for their actions,

(2) the crime was heinous, and (3) Vo’s own expert testified that the risk of
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future dangerousness was higher with younger prisoners than older prisoners.
The argument was an appropriate response to the anticipated defense argument
“to consider he is youthful and that should somehow weigh in his favor.” (25
RT 6397.) In the case of Vo’s expert, it was also fair comment on the
evidence.”

In any event, arguing age as a factor in aggravation is permissible. As this
Court explained in People v. Lucky (1988) 45 Cal.3d 259, 302, “[T]he word
‘age’ in statutory sentencing factor (i) is used as a metonym for any age-related
matter suggested by the evidence or by common experience or morality that
might reasonably inform the choice of penalty. Accordingly, either counsel
may argue any such age-related inference in every case.” (See also Tuilaepa v.
California (1994) 512 U.S. 967, 977 [rejecting vagueness challenge to factor
(1) because it can be aggravating or mitigating].)

J. The Prosecutor Did Not Urge the Jury to Consider Appellants

Jointly

Vo contends the prosecutor paid “lip service” to individualized sentencing
but in actuality urged the jury to consider the defendants jointly in making their
penalty determination. (Vo AOB 433-434 [Arg. 29.F.].) The assertion is
simply not true. Obviously, some factors applied to both appellants. They
were, after all, participants in the same crime. The prosecutor thus began by
discussing the circumstances of the cnnme and the impact on the victims. (25

RT 6386-6390.) He then played the audiotape of appellants’ conversation with

74. Vo’s expert, James Park, opined that Vo would be a nonviolent
prisoner and would do productive and useful work if given a sentence of life
without the possibility of parole. (24 RT 6170.) In the course of explaining
why, Park noted that “the one slightly negative thing is that he is now age 24.
And 1 think I mentioned briefly, the break even point is 25. At age 25,
prisoners start to settle down if they have been a problem before.” (24 RT
6170; see also 24 RT 6145, 6174.)
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one another, and pointed out various things said by each, though he never
suggested that Hajek’s statements should be held against Vo, or vice versa. (25
RT 6390-6391.) He thereafter assessed each appellant independently, going
through the applicable factors. (25 RT 6392-6394 [discussing Hajek], 6394-
6402 [discussing Vo}, 6402-6416 [discussing Hajek].) Indeed, he delineated
when he was shifting his focus from one appellant to the other by announcing
that he was doing so. (25 RT 6394 [“Enough with Mr. Hajek. Let’s look at
Mr. Vo.”}, 6402 [“Let’s look at these factors and evaluate independently Mr.
Hajek.”}.)

Although Vo asserts that the prosecutor urged the jury to consider
appellants jointly “[t}hroughout his argument,” he can give but one example
(Vo AOB 433), when, during the prosecutor’s introductory remarks, he told the
jury, “Each of you are here because you told me you could {impose the death
penalty]. [{] Ladies and gentlemen, it is time for you to resolve that issue, and
I’ll submit to you there’s no question that these two murderers, attempted mass
murderers, deserve the death penalty.” (25 RT 6385.) But stating that they
both deserved the death penalty is not the same as stating that they both
deserved it for the same reasons. This point could not have been lost on the
jury. Not only was it instructed by the court that it was required to make an
individualized penalty determination as to each defendant (10 CT 2646, 2651),

- it was also told by all three attorneys. (25 RT 6395, 6423-6424, 6460-6461,
6466, see Argument XLVI.C.,, post) The one time the prosecutor
misstepped—not by treating appellants jointly but by comparing them to one
another—Vo’s counsel quickly objected. The prosecutor acknowledged his
mistake and admonished the jury himself, telling them, “You’re right. Ladies
and gentlemen, it is a mistake to ask you to compare defendants. That should
not be done. Each defendant should be evaluated separately and individually.”

(25 RT 6395.) He then proceeded to discuss only Vo and to go through the
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aggravating and mitigating factors as they pertained to him individually. (25
RT 6395-6402.) There was neither misconduct nor “lip service,” as Vo

acCuscs.

XL.
THE TRIAL COURT DID NOT ERR IN DENYING
APPELLANTS’ MOTIONS FOR NEW TRIAL

Vo contends that the trial court abused its discretion in denying his motion
for new trial, which raised nine grounds of error. (Vo AOB 435-469 [Arg.
30].) As he acknowledges, “[a]ll but one of the grounds raised for a new trial
are addressed in other arguments in [Vo’s opening] brief, and incorporated
herein.” (Vo AOB 435.) As Vo raises no new arguments as to these
contentions, respondent does not reply to them separately, and instead rests on
the responses given elsewhere in this brief.

The remaining ground raised in the new trial motion, concerning the
audiotaped conversation between appellants at the police station following their
arrest, was also raised as a separate claim by both appellants.¥ (See Hajek
AOB 120-132; Vo AOB 238-249.) The present claim largely repeats that
argument. We incorporate our response thereto, and add the following. The
fact that the defense team did not hear the statements allegedly heard by the jury
does not mean that the statements did not exist (Vo AOB 453) or that the jury
improperly considered “extraneous,” “extrinsic,” or “extra-record” evidence
(Vo AOB 454, 457-458). Because all presumptions must be drawn in favor of
the court’s ruling (Denham v. Superior Court, supra, 7 Cal.3d at p. 564), it
must be presumed that the court, too, concluded that the challenged statements

were in fact made notwithstanding the lack of an express finding on this point.

75. Hajek nevertheless joins this part of Vo’s appellate challenge to the
trial court’s denial of new trial. (Hajek 2nd Supp. AOB 6-7.)

243



(Vo AOB 463.)

Vo was not denied notice and an opportunity to defend (Vo AOB 455) or
the right to counsel (Vo AOB 460). The defense had a copy of the tape. Itis
of no moment that the defense claims it did not hear what the jurors apparently
heard.

As noted previously, jury misconduct was not raised in the motion for new
trial, and the jury committed no misconduct by listening to a tape admitted into
evidence. (See Vo AOB 456-457.) Eslaminia v. White (9th Cir. 1998) 136
F.3d 1234, cited by Vo (Vo AOB 457), is distinguishable because there, the
jury listened to a tape that was not admitted into evidence.

As also argued in connection with appellants’ claims conceming the
audiotape and the court’s failure to comply with Penal Code section 190.9, the
tape was played without the reporter simultaneously transcribing the recording
because counsel stipulated to this procedure and the tape itself was available,
ensuring meaningful appellate review. (See Vo AOB 461-462.)

Finally, the trial court did not abuse its discretion in rejecting appellants’
claim that the verdict was “contrary to . . . [the] evidence” (§ 1181, subd. (6);
10 CT 2753, 2766) because even aside from the tape, there was abundant
evidence of both appellants’ guilt. The court’s job in the exercising its
supervisory power over the verdict was to determine whether the evidence as
a whole was sufficient to sustain the verdict. Whether and how the jury
considered the tape, and how much if any weight it gave to it, was irrelevant to

the court’s inquiry. (See Argument XII.C., ante.)
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XLI.

THE EIGHTH AMENDMENT DOES NOT PROHIBIT

IMPOSITION OF THE DEATH PENALTY ON PEOPLE

WHO ARE MENTALLY ILL

In his first supplemental opening brief, Hajek contends his death sentence
must be vacated because the Eighth Amendment prohibits imposition of the
death penalty on people who are mentally ill. (Hajek 1st Supp. AOB 1-10.) He
is mistaken.
In Atkins v. Virginia (2002) 536 U.S. 304, 321, the United States Supreme

Court held that execution of a mentally retarded criminal is “cruel and unusual
punishment” under the Eighth Amendment. Hajek contends that the rationales
underlying Atkins apply equally to the execution of a criminal who is severely
mentally ill. The jury rejected Hajek’s mental illness defenses and arguments
in both the guilt and penalty phases of the trial. Moreover, state and federal
courts have declined to extend Atkins to mental illness. (/n re Neville (5th Cir.
2006) 440 F.3d 220, 223; Commonwealth v. Baumhammers (Pa. 2008) 960
A.2d 59, 96-97; State v. Johnson (Mo. 2006) 207 S.W.3d 24, 51; Lewis v. State
(Ga. 2005) 620 S.E.2d 778, 764.) This Court should do the same. Hajek has
made no showing that a national legislative consensus has developed against
the execution of mentally ill individuals, as was the case in Atkins with mentally
retarded individuals. (Atkins v. ‘Virginia, supra, 536 U.S. at 314-317.) That
case did not rely, as does appellant, on the opinion of mental health
organizations, resolutions by the United Nations’ Human Rights Commission,
and a survey of some 1,000 Americans. Under the circumstances, there is no
need to turn to the question whether the national consensus is supported by
United States Supreme Court’s recognition of retribution and deterrence as

justifications for the death penalty. (See id. at p. 318 [“[O]ur death penalty
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jurisprudence provides two reasons consistent with the legislative consensus
that the mentally retarded should be categorically excluded from execution.”],
italics added.)

XLIL
PENAL CODE SECTION 190.2 IS NOT IMPERMISSIBLY
BROAD
Vo contends Penal Code section 190.2 does not meaningfully narrow the

pool of murderers eligible for the death penalty because the “special
circumstances are so numerous and so broad in definition as to encompass
nearly every first-degree murder.” (Vo AOB 495-496 [Arg. 32.A.].) This
Court has rejected the claim in numerous opinions, and appellant provides no
principled reason to depart from those decisions. (People v. Lindberg (2008)
45 Cal.4th 1, 53; People v. Loker (2008) 44 Cal.4th 691, 755; People v. Stevens
(2007) 41 Cal.4th 182, 211.) In particular, the lying-in-wait special
circumstance adequately narrows the class of murderers subjected to the death
penalty. (People v. Jurado, supra, 38 Cal.4th at p. 127; People v. Bemore
(2000) 22 Cal.4th 809, 843.) The same is true of the torture-murder special
circumstance. (People v. Barnett, supra, 17 Cal.4th at p. 1163.)

XLIIL

THE FAILURE TO PROVIDE INTERCASE
PROPORTIONALITY REVIEW DOES NOT VIOLATE
APPELLANTS’ EIGHTH AND FOURTEENTH
AMENDMENT RIGHTS
Appellants contend this Court’s failure to conduct intercase proportionality
review in capital cases violates the constitutional guarantees of due process and

equal protection. (Hajek AOB 276-279 [Arg. XXV]; Vo AOB 517-519 [Arg.
32.C.6.].) Both the United States Supreme Court (Pulley v. Harris (1984) 465
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U.S. 37, 50-53), and this Court have rejected identical claims (People v. Loker
(2008) 44 Cal.4th 691, 755; People v. Wilson (2008) 43 Cal4th 1, 30-31;
People v. Boyer (2006) 38 Cal.4th 412, 484; People v. Moon (2005) 37 Cal.4th
1, 48). This Court should continue to do so. For the same reason, the trial court
did not err in denying Vo’s Motion to Preclude the Death Penalty (8 CT 2079-
2087), in which he argued, based on compartson to other Santa Clara County
cases, that the death penalty was being applied to him arbitrarily in violation of

Fuhrman v. Georgia (1972) 408 U.S. 238. (Vo AOB 396-400 [Arg. 26].)

XLIV.
CALIFORNIA’S DEATH PENALTY STATUTE AND
INSTRUCTIONS ARE NOT INVALID FOR FAILING TO
SET OUT THE APPROPRIATE BURDEN OF PROOF
Appellants contend California’s death penalty scheme violates the Sixth,
Eighth, and Fourteenth Amendments because it (1) fails to require the state to
prove beyond a reasonable doubt the existence of an aggravating factor, that the
aggravating factors outweigh the mitigating factors, and that death is the
appropriate penalty; (2) fails to require the state to bear some burden of
persuasion if not proof beyond a reasonable doubt; and (3) fails to require juror
unanimity on aggravating factors. (Hajek AOB 284-298 [Arg. XXVI]; Vo
AOB 422-423 [Arg. 28.A.8-9], 499-514 [Arg. 32.C.1-4)) This Court has
rejected similar claims. (People v. Carasi (2008) 44 Cal.4th 1263, 1317;
People v. Cruz (2008) 44 Cal.4th 636, 681; People v. Romero (2008) 44 Cal.4th
386, 428-429; People v. Parson (2008) 44 Cal.4th 332,370.) Appellants offer

no cogent reason why the result should differ in this case.
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XLV.
THE STANDARD CALJIC DEATH PENALTY
INSTRUCTIONS WERE CORRECT
Hajek makes numerous claims attacking the standard death penalty

instructions, specifically CALJIC Nos. 8.85 and 8.88.7¢ (Hajek AOB 299-327
[Args. XXVII, XXVIII].) To the extent Hajek did not request the specific
modifications alleged here he has forfeited his claim on appeal. (People v.
Daya, supra, 29 Cal.App.4th at p. 714 [“defendant is not entitled to remain
mute at trial and scream foul on appeal for the court’s failure to expand, modify,
and refine standardized jury instructions”].) In any event, both CALJIC Nos.
8.85 and 8.88 have been found to be constitutional.

A. CALJIC No. 8.88

Hajek claims that CALJIC No. 8.88 was constitutionally deficient or
impermissibly vague for a number of reasons. (Hajek AOB 299-310 [Arg.
XXVII].) This Court has previously rejected these claims and appellant offers
no persuasive reason to reconsider those holdings. Specifically, this Court has
held CALJIC No. 8.88 is not unconstitutional for: (1) using the “so substantial”
standard for comparing mitigating and aggravating circumstances; (2) requiring
the jury to decide whether the death penalty is “warranted” rather than
“appropriate;” (3) failing to advise the jury that if the mitigating circumstances
outweigh those in aggravation, it is required to return a sentence of life without
the possibility of parole; (4) failing to inform the jury that defendant did not
have the burden to persuade it that the death penalty was inappropriate. (People
v. Lindberg, supra, 45 Cal.4th at p. 52; People v. Parson, supra, 44 Cal.4th at
p. 371 [citing cases].)

76. Vo makes many of the same challenges as Hajek to CALJIC No.
8.85 without referring specifically to the instruction. We have noted these with
citations to Vo’s brief, but have not responded separately.
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B. CALJIC No. 8.85

Appellants contend that CALJIC No. 8.85 and California’s death penalty
scheme are unconstitutional for a variety of reasons. (Hajek AOB 311-327
[Arg. XXVIII]; Vo AOB 406-413 [Arg. 28.A.1-4], 423 [Arg. 28.A.10.], 497-
499 [Arg. 32.B.], 515-517 [Arg. 32.C.5.], 519-526 [Args. 32.C.7-9, 32.D.])
All of these contentions have previously been rejected by this Court and should
be rejected here. Specifically, this Court has held: (1) Penal Code section
190.3, subdivision (a) does not result in the arbitrary and capricious imposition
of the death penalty and is not overbroad; (2) the trial court need not delete
inapplicable sentencing factors from CALJIC No. 8.85 or identify which factors
were aggravating or mitigating; (3) CALJIC No. 8.85 is not unconstitutional for
failing to instruct that statutory mitigating factors are relevant solely as
mitigators; (4) the terms “extreme” and “substantial” do not unconstitutionally
limit the mitigating factors the jury may consider; (5) the failure to require the
jury to make written findings regarding the aggravating factors found in
imposing the death penalty does not violate the defendant’s constitutional rights
to meaningful appellate review and equal protection; (6) capital and non-capital
defendants are not similarly situated and therefore may be treated differently
without violating the constitutional guarantee of equal protection; (7) the jury’s
use of unadjudicated criminal activity during the penalty phase, as permitted by
Penal Code section 190.3, factor (b), does not render a sentence unreliable.
(People v. Mungia (2008) 44 Cal.4th 1101, 1141; People v. Parson, supra, 44
Cal.4th at pp. 369-370, and cases cited therein; People v. Wilson, supra, 43
Cal.4th at p. 32; People v. Tafoya (2007) 42 Cal.4th 147, 188; People v. Alfaro
(2007) 41 Cal.4th 1277, 1330-1331.)
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XLVI.
VO’S OTHER CLAIMS OF INSTRUCTIONAL ERROR
AT THE PENALTY PHASE SHOULD BE REJECTED
In addition to the claims discussed above, Vo contends: (1) the trial court
erred in refusing to give his proposed pinpoint instruction describing potential
mitigating factors applicable to him; (2) the instruction telling the jury it could
consider sympathy was not limited to sympathy for the defendant as
constitutionally required; and (3) the instructions failed to convey that the jury
‘should engage in an individualized sentencing process for the two defendants.

(Vo AOB 413-422 [Arg. 28.A.5-7.) None of these claims have merit.
A. Pinpoint Instruction

Vo submitted a pinpoint instruction containing a laundry list of factors the
jury could consider in mitigation, which the court refused to give. (10 CT
2490-2494.) A separate proposed instruction stating that his military service in
the National Guard could be considered as a mitigating factor was also not
given. (10 CT 2509.) Vo contends the court abused its discretion in refusing
these instructions. (Vo AOB 413-418.) In People v. Catlin (2001) 26 Cal.4th
81, 173-174, this Court upheld the trial court’s rejection of a similar list of
mitigating factors proposed by the defense, stating:

We repeatedly have concluded . . . that an instruction such as the one
actually given in the presence case, directing the jury that it may
consider in mitigation “any other circumstance which extenuates the
gravity of the crime even though it is not a legal excuse for the crime
and any sympathetic or other aspect of the defendant’s character or
record that the defendant offers as a basis for a sentence less than death,
whether or not related to the offense for which he is on trial,” adequately
conveys the full range of mitigating evidence that may be considered by
the jury. [Citations.] In addition, we have explained that special
instructions such as the one requested by defendant may be refused as
argumentative and duplicative of standard instructions. [Citations.]
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Likewise here, the factor (k) catchall instruction covered the items listed in Vo’s
proposed instruction, as well as his National Guard service. (10 CT 2644.)
Accordingly, the trial court’s ruling refusing the special instructions did not
“fall[] outside the bounds of reason.” (People v. DeSantis (1992) 2 Cal.4th
1198, 1226.) The jury was instructed on the need to make an individualized
penalty determination as to each defendant. (10 CT 2646, 2651.) It did not
need this point illustrated by the inclusion of a list of mitigating factors

applicable to Vo, but not Hajek, as Vo suggests. (Vo AOB 414.)
B. Sympathy Instruction

Pursuant to CALJIC No. 8.84.1, the jury was instructed at the penalty phase
that it would “now be instructed as to all of the law that applies to penalty phase
of this trial” and that it should “[d]isregard all other instructions given to you
in other phases of this trial.” (10 CT 2641.) At Hajek’s request (10 CT 2597;
25 RT 6348), it was also instructed: “In this phase of the case, you may
consider sympathy, pity, mercy or compassion in determining the appropriate
penalty.” (10 CT 2641.)2Z Though Vo voiced no objection at the time, he now
contends the instruction improperly failed to limit its consideration of sympathy
to sympathy for the defendant as a factor in mitigation. (Vo AOB 418-419.)
As a result, argues Vo, the instructions inappropriately “allowed the jury to
consider sympathy for the victim and the victim’s family members in
determining the appropriate sentence for appellant Vo.” (Vo AOB 419.)

Vo’s failure to seek modification to the instruction in the manner now
proposed forfeits the claim on appeal. (People v. Daya, supra, 29 Cal.App.4th
at p. 714.) The claim is also without merit. Sympathy for the victim and the

77. This language was part of a mitigation instruction proposed by
Hajek. (10 CT 2597.) The court rejected the proposed instruction, except for
the above-quoted language, which it incorporated as part of CALJIC No.8.84.1.
(25 RT 6348.)
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victim’s family may play a role in the jury’s penalty determination, as this Court
made clear in People v. Pollock (2004) 32 Cal.4th 1153. The trial court in that
case refused a defense-requested instruction that would have told the jury:
“‘Although you have heard testimony from the family and neighbors of [the
victims] and you may consider such testimony as a circumstance of the crime,
you must not be influenced by passion, prejudice, or sympathy in that regard.””
(Id. at p. 1195.) This Court held that the “instruction was properly refused as
incorrect.” (Ibid.)

The proposed instruction misstated the law in asserting that he jury, in
making its penalty decision could not be influenced by sympathy for the
victims and their families engendered by the victim impact testimony.
Although a jury must never be influenced by passion or prejudice, a jury
at the penalty phase of a capital case may properly consider in
aggravation, as a circumstance of the crime, the impact of a capital
defendant’s crimes on the victim’s family, and in so doing the jury may
.exercise sympathy for the defendant’s murder victims and for their
bereaved family members.

(Ibid., citing People v. Stanley (1995) 10 Cal.4th 764, 831-832, italics added.)

This Court made the point again in People v. Zamudio (2008) 43 Cal.4th
327. There, too, it upheld a trial court’s refusal to give a defense-requested
instruction suggesting “that emotions may play no part in a juror’s decision to
opt for the death penalty,” citing the above language from Pollock. (Id. at p.
368.)

C. Individualized Sentencing

Vo contends the instructions were inadequate to convey the requirement that
each defendant be given an individualized determination as to the appropriate
penalty. (Vo AOB 420-422.) Not so. The jury was given two separate
instructions addressing this obligation. They were instructed with CALJIC No.
8.88, which stated, in pertinent part:

[In this case you must decide separately the question of the penalty as to

each of the defendants. If you cannot agree upon the penalty to be
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inflicted on [both] defendants, but do agree on the penalty as to one of
them, you must render a verdict as to the one on which you do agree.]

(10 CT 2646.)
This concept was expounded upon further in another instruction, which
stated:

In making the determination of the appropriate penalty to impose on
a defendant, you must consider each defendant separately and the factors
in aggravation and mitigation as to each defendant separately. In
making the penalty determination, you are not to weigh one defendant
against the other or choose between them. The law requires that your
decision regarding the appropriate penalty for each defendant be an
individualized determination based on the character and circumstances
of each individual and the circumstances of the crime.

(10CT 2651.)

Vo maintains, however, that the instructions permitted the jury to use
evidence admitted against one defendant only to decide the appropriate
punishment for the other. He draws this inference from the first sentence of
CALJIC No. 8.85, which states: “In determining which penalty is to be imposed
on [each] defendant, you shall consider all of the evidence which has been
received during any part of the trial of this case, [except as you may be hereafter
instructed].” (Italics added.) He observes too that although the instruction
addressing other crimes evidence—specifically, the incident in which Haj ek and
Norman Leung were stopped in stolen van with a loaded shotgun—contained
only Hajek’s name, ‘it did not expressly state that the evidence was only to be

used against Hajek.Z¥

78. The instruction read: “Evidence has been introduced for the purpose
of showing that the defendant, Stephan Edward Hajek has been convicted of
the crime of 10851 of the California Vehicle Code and 12022(a) of the Penal
Code and prior to the offense of murder in the first degree or which he has been
found guilty in this case. [{]] Before you may consider such alleged crime as an
aggravating circumstance in this case, you must first be satisfied beyond a
reasonable doubt that the defendant Stephan Edward Hajek was in fact
convicted of such prior crime. You may not consider any evidence of any other
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To the extent any limiting instructions were necessary, it was Vo’s burden
to request them. (Evid. Code, § 355.) In any event, as intelligent people
capable of understanding and correlating all instructions (People v. Tatman,
supra, 20 Cal.App.4th at p. 11) and instructed to consider the various
instructions “as a whole and each in the light of all the others” (CALJIC No.
1.01; 10 CT 2629), the jury would have understood the directive to consider
“all of the evidence” to mean “all of the evidence pertaining to each defendant.”
If the jury were to blindly consider the entire block of evidence against both
defendants instead of discriminating between evidence pertaining Hajek and
that pertaining to Vo, it would be disregarding the instruction requiring it to
“consider each defendant separately and the factors in aggravation and
mitigation as to each defendant separately.” (10 CT 2651.) And it certainly
would not be making an “individualized determination based on the character
and circumstances of each individual and the circumstances of the crime.”
(Ibid.) Moreover, instructions aside, no reasonable juror would vote to sentence
Vo to death for acts attributable solely to Hajek.

Any potential ambiguity about the necessity of making an individualized
penalty determination based on the evidence against each particular individual
was also dispelled by the arguments of the attorneys. Hajek’s attorney argued:

This has been a joint trial and my client has sat in the courtroom with
Loi Vo throughout the duration of this trial and indeed throughout this
penalty phase as well. But the decision about penalty is an
individualized decision which you must make.

Let me be very clear about this because the law is very clear about
this: You are not here to choose between these two young men. You are
not here to decide one should receive death and one should not.

Rather, what the law says is you are to make a decision as to each
individual because each individual has a different story and a different

crime as an aggravating circumstance.” (10 CT 2653.)
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life experience and the law directs you to look at all of that. So it is an
individualized penalty based on the individual circumstances and
character and the crime. . . . And it is not your duty to choose between
the two of them, but rather your obligation to make the correct decision
about penalty for each of them.

(25 RT 6423-6424.)

Vo’s counsel mentioned it twice as well, emphasizing the evidence that

applied particularly to Vo:

Your role is to consider these [aggravating and mitigating] factors and
to weigh them, and through that weighing process, come to a decision.
The instruction also is that you must decide what the appropriate penalty
is and consider each of these young men separately. []] Now, the only
aggravating factor or aggravating evidence offered by the prosecution
against Lot represent the circumstances of the killing.

(25 RT 6460-6461.)

Vo’s counsel made the point again when discussing the factors in
mitigation, telling the jury:

And again, I remind you that the instructions require of you, this
jury, that there be an individualized determination that is unique and
personal to Loi Vo. So that’s why we have put on this type of evidence
so that you could consider it. And Isuggest that there are—is significant
factors to mitigation and factor K. They generally would be experiences
while he was growing up, that he was forced to flee Vietnham when he
was growing up, that he was forced to flee Vietnam when he was less
than three years old, that he had unique experiences as an immigrant,
that there was stress and abuse in his home, however his family loved
him and did the best they could as a family, as a group, as a combination
of people being subjected to these rather extraordinary stresses.

(25 RT 6466.)

The topic came up during the prosecutor’s argument as well. At one point,
he began straying toward comparing the defendants to each other, asking,
“Which is worse? Mr. Hajek who is this outrageous person who kills a person
for the pleasure of it, or Loi Vo, this cold-blooded, calculating—" (25 RT
6395.) Vo’s counsel quickly interrupted, “Object on the basis it is an improper

argument because of the comparison factor. Should not be done.” (25 RT
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6395.) The prosecutor acknowledge his mistake, saying, “I agree, your Honor.”
(25 RT 6395.) Vo’s counsel pressed the point before the jury: “We’ve
discussed the bounds of argument and counsel had promised the court he would
not cross the bounds and he has done it, and I object to it.”” (25 RT 6395.) The
court sustained the objection and the prosecutor continued:

You’re right. Ladies and gentlemen, it is a mistake to ask you to
compare defendants. That should not be done. Each defendant should
be evaluated separately and individually. [] I would submit to you,
however, Mr. Vo is a cold-blooded, calculating killer.

(Ibid.)

The prosecutor went on to go through the various aggravating and
mitigating factors as they applied to Vo. (25 RT 6396-6402.) Then he
announced, “Let’s look at those factors and evaluate independently Mr. Hajek,”
and engaged in a separate analysis as to him. (25 RT 6402-6416.) Under the
circumstances, there is no reasonable likelihood the jury misunderstood the
instructions to mean it could use evidence relevant only to Hajek in determining

the penalty for Vo. (Estelle v. McGuire, supra, 502 U.S. at p. 72.)

XLVIL

INTERNATIONAL LAW AND NORMS DO NOT

COMPEL REVERSAL OF APPELLANTS’ DEATH

SENTENCES

Appellants contend that California’s use of the death penalty violates

international law and lags behind evolving standards of decency. (Hajek AOB
328-332 [Arg. XXIX]; Vo AOB 526-529 [Arg. 32.E.].) This Court has
previously rejected such claims. (People v. Lindberg, supra, 45 Cal.4th at p.
54; People v. Parson, supra, 44 Cal.4th at p. 372; People v. Mungia (2008) 44
Cal.4th 1101, 1142-1143; People v. Page (2008) 44 Cal.4th 1, 61; People v.
Harris (2008) 43 Cal.4th 1269, 1323.) It should do so here as well.
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Vo also contends that the state violated international law in his particular
case because he was denied a fair trial based on all the claims raised in his brief,
(Vo AOB 482-487 [Arg. 31.D.].) For the reasons respondent set forth in
response to Vo’s various claims, he was not denied a fair trial; therefore, there
was no violation of international law. Vo also claims an international law
violation based on the contention that he suffered racial discrimination, which
denied him the right to a fair trial and sentencing phase. (Vo AOB 487-492
[Arg. 31.E.].) Because he fails to point to any evidence of a racially
discriminatory purpose behind his conviction or sentence and concedes that the
United States Supreme Court has rejected the use of statistical evidence to
establish its existence (Vo AOB 491, citing McCleskey v. Kemp (1987) 481
U.S. 279), this claim too must be rejected.

XLVIIL
THE JUDGMENT AND SENTENCE NEED NOT BE
REVERSED FOR CUMULATIVE ERROR
Appellants argue that the cumulative effect of the guilt and penalty phase

errors require reversal of their convictions and death sentences even if no single
error compels reversal. (Hajek AOB 333-336 [Arg. XXX]; Vo AOB 374-378,
529-530 [Args. 22, 33].) For the reasons explained above, virtually all of
appellants’ claims should be rejected as forfeited, not error, or harmless error.
Respondent further submits, “‘[NJone of the errors, individually or
cumulatively, “significantly influence[d] the fairmess of [defendants’] trial or
detrimentally affect[ed] the jury’s determination of the appropriate penalty.”””
(People v. Coffman and Marlow, supra, 34 Cal.4th at p. 128.)
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CONCLUSION

Accordingly, respondent respectfully requests that the judgment be
affirmed.
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Respectfully submitted,
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Chief Assistant Attorney General
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