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May 11, 2022

Jorge E. Navarrete, Supreme Court Clerk and Executive Officer
Supreme Court of California
Earl Warren Building at Civic Center Plaza
350 McAllister Street
San Francisco, CA 94102-4797

Re: Kuciemba, et al. v. Victory Woodworks, Inc. Case No. S274191
CRC Rule 8.548(e) Letter in Support of Request for Decision 

Dear Clerk of the Court:

We represent Plaintiffs-Appellants. Pursuant to Cal. Rules of Court Rule 8.548(e) we write in support 
of the U.S. Court of Appeals for the Ninth Circuit’s request for a decision on the following certified 
questions of California law:

1. If an employee contracts COVID-19 at his workplace and brings the virus home to his 
spouse, does California’s derivative injury doctrine bar the spouse’s claim against the 
employer?

2. Under California law, does an employer owe a duty to the households of its employees 
to exercise ordinary care to prevent the spread of COVID-19?

We attach the slip opinion of the Ninth Circuit’s Order certifying these questions. Kuciemba v. Victory 
Woodworks, Inc. (9th Circuit May 21, 2022) – F.4th – 2022 WL 1180878. The slip opinion 
summarizes the factual record, the procedural history of this case, and the parties’ respective legal 
positions. The Ninth Circuit determined that this appeal meets the criteria of Cal. Rules of Court Rule 
8.548(a), i.e. that this Court’s decision could determine the outcome of the matter pending before the 
Ninth Circuit and there is no controlling precedent.

We briefly elaborate on two points raised by the Ninth Circuit. 

Scope of the Derivative Injury Doctrine: The Ninth Circuit explained how the parties disagree about 
the scope of California’s derivative injury doctrine. This doctrine holds that workers’ compensation 
proceedings are the exclusive remedy for “certain third-party claims deemed collateral to or derivative 
of the employee’s injury” including claims such as emotional distress suffered by a spouse who 
witnessed her employee-spouse’s injuries. See Snyder v. Michael’s Stores, Inc. (1997) 16 Cal 4th 991, 
997. Defendant contends that the derivative injury applies because Mrs. Kuciemba alleges, from a 
factual causation perspective, that she was injured only because her husband became infected with 
COVID-19 while on the job. Defendant relies on a forty-year-old case, Salin v. Pacific Gas & Electric 
Co. (1982) 136 Cal. App. 3d 185, which featured an extremely expansive reading of the derivative 
injury doctrine.
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In contrast, Plaintiffs contend that the derivative injury doctrine only extends to claims which are 
legally caused by the employee’s injuries. The legal elements necessary to prove Mrs. Kuciemba’s 
own bodily injury claim, as laid out in the CACI jury instructions and the law, do not legally require 
Mrs. Kuciemba to allege that Mr. Kuciemba was injured. 

The Court of Appeal in See’s Candies, Inc. v. Superior Court (2021) 73 Cal. App. 5th 66 faced a 
nearly identical factual scenario where an employee contracted COVID-19 allegedly due to the 
employer-defendant’s negligence. The employee spouse “took home” the virus and her non-employee 
husband died. The employer argued on demurrer that the employee-spouse’s wrongful death action 
was barred by the exclusive remedy of workers’ compensation, lost, and then filed a petition for a 
writ of mandate. The Court of Appeal denied the petition, holding that the derivative injury doctrine 
did not apply because the employee-wife was suing based on her injuries arising directly from her 
non-employee husband’s death not her own workplace injury. Id. at 89-90. The Court of Appeal relied 
heavily on the principles established by this Court in Snyder, supra 16 Cal. 4th at 998-1000. 

In the present case, the district court expressed uncertainty about the state of California law on this 
issue. The district court noted the expansive language in Salin and contended that some language in 
this Court’s Snyder opinion left open the possibility that some cases involving non-employees who 
are physically injured may also be barred by the exclusive remedy. Ultimately, the district court 
applied the derivative injury doctrine and granted Defendant’s motion to dismiss. 

This appeal presents this Court with an opportunity to clarify any potential confusion regarding the 
scope of the derivative injury doctrine. This Court questioned the viability of the Salin case in Snyder 
but observed “we have no occasion here to rule on the correctness of the decision”. Snyder, supra 16 
Cal. 4th 999 at fn. 2. This appeal finally presents this Court with the opportunity to overrule Salin, 
reaffirm the holding and key principles announced in Snyder, and confirm the clear reasoning 
discussed in See’s Candies: 

“[T]he mere fact that an employee's injury is the alleged cause of a nonemployee's 
injury does not make the nonemployee's injury “logically derivative” of the employee 
injury. Derivative injuries are the “economic” and “intangible” losses suffered by an 
employee's loved ones as a result of the employee's disability or death. This definition 
does not extend to separate physical injuries suffered by nonemployees, even when 
[…] an employee's injury was part of the causal chain leading to those injuries.” 

See’s Candies, Inc., supra, 73 Cal. App. 5th at 88 (internal citations omitted).

Existence of a Duty of Care: The district court held that Defendant did not owe Mrs. Kuciemba a duty 
of care. As the Ninth Circuit observed, this appeal presents public policy issues of serious economic 
significance. This case presents an opportunity for this Court to carefully analyze and apply the 
foreseeability and public policy factors discussed in Rowland v. Christian (1968) 69 Cal. 2d 108 and 
Kesner v. Superior Court (2016) 1 Cal. 5th 1132 in the context of tort claims arising out of the 
COVID-19 pandemic. 

While Defendant contends that a ruling in favor of Plaintiffs will “open the floodgates” of litigation, 
Plaintiffs agree with the See’s Candies Court that “[t]he unique factual and legal issues presented by 
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the ongoing pandemic will not inexorably lead to unlimited liability.”  See’s Candies, Inc., supra, 73 
Cal. App. 5th at 93. Thus, whether Defendant owes a duty of care to Mrs. Kuciemba is “worthy of 
exploration”.  Id. at 94. 

Plaintiffs respectfully ask that this Court grant the Ninth Circuit’s request for a decision on 
the certified questions of California law.

Very Truly Yours,

VENARDI ZURADA LLP

/s/ Martin Zurada

Martin Zurada
Attorneys for Plaintiffs-Appellants 

cc:

Hinshaw & Culbertson LLP
William Bogdan, Esq.
One California Street, 18th Floor
San Francisco, CA 94111
wbogdan@hinshawlaw.com 

Molly Dwyer, Clerk of the Court
Office of the Clerk
U.S. Court of Appeals for the Ninth Circuit
P.O. Box 193939
San Francisco, CA 941119-3939
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