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See Long Affair Carpet

Unmasked Mgmt., Inc. v. Century-Nat'l Ins. Co.

B. The Court Can and Should Dismiss APE’s FAC.

Bell Atl. Corp. v. Twombly

See R.T.G. Furniture Corp. v. Hallmark Speciality Ins. Co.

C. APE Misconstrues APE’s Argument Regarding the “Period of Restoration.” 

See 

only during the time period necessary to repair or replace 

property See, e.g. Wellness Eatery
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D. APE Still Has Not Alleged Civil Authority Coverage. 

were issued due to the 

property loss and damage caused by the presence of SARS-Co-V2 throughout California, including 

within the vicinity of the insured locations see

argument Ashcroft v. Iqbal

not  Mortar & Pestle

 Id. see also Kevin Barry

people

which resulted in

See Wellness Eatery
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Daneli Shoe

access 

use 

See Pappy's Barber Shops, Inc. v. Farmers Grp., Inc.

Syufy Enterprises v. Home Ins. Co. of Indiana
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See Mudpie, Inc. v. Travelers Cas. Ins. 
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E. APE’s Mitigation Argument Again Fails. 

in the event of loss or damage

from further loss or damage

F. APE’s Breach of Contract, Declaratory Relief, and Bad Faith Claims Must Be 
Dismissed. 

Love v. Fire Ins. Exch.

Benavides v. State Farm Gen. Ins. Co.

G. APE Still Has Not Sufficiently Alleged Fraud or Negligent Misrepresentation.  

on information and belief the Policy was signed by or on behalf of Paul J. 
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Krump (President), as well as secretary and an authorized individual on behalf of Vigilant, on or 

about May 14, 2019

signed 

promise 

See, e.g., Wellness Eatery

H. The Absence of a Virus Exclusion Does Not Bestow Coverage. 

See, e.g. Water Sports 

Kauai

Legal 

Sea Foods, LLC v. Strathmore Ins. Co.

III. CONCLUSION 
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OPPOSITION TO MOTION TO DISMISS FIRST AMENDED COMPLAINT 

INTRODUCTION 

In granting Vigilant Insurance Company’s motion to dismiss the Complaint, this Court 

focused the question of where SARS-CoV-2 was present.  To the extent not answered in the 

Complaint, those questions are answered in the First Amended Complaint (“FAC”).   

The Court questioned whether Another Planet Entertainment, LLC (“AP”) could show 

that SARS-CoV-2 was present on its property and that the civil authority orders resulted because 

SARS-CoV-2 was present on other properties within one mile of AP’s insured locations.  These 

questions are questions of proof, not of whether AP’s allegations are sufficient.  Even so, the 

presence can be established because of the ubiquitous nature of SAR-CoV-2, particularly given 

the pronouncements of government officials that SARS-CoV-2 was “everywhere.”  See, e.g., 

FAC ¶¶ 54-58, 75, 77.  Additionally, statistical and epidemiological evidence will suffice to meet 

any burden of proof that AP may have.  Financial Conduct Authority (Appellant) v. Arch 

Insurance (UK) Ltd., [2020] EWHC 2448 (Comm) ¶¶ 561-579 (types of proof), & Order FL-

2020-000018 [15 Sept. 2020] ¶¶ 8.2 & 8.3, decision on appeal, [2021] UKSC 1 [15 Jan. 2021]; 

Financial Conduct Authority, Final guidance: Business interruption insurance test case - 

proving the presence of coronavirus (Covid-19) (March 3, 2021) § 6 (types of evidence) 

(Request for Judicial Notice (“RJN”) Exs. A-C).   

Furthermore, if SARS-CoV-2 was not present on AP’s insured properties or nearby 

locations, it is because mitigation efforts—as directed by civil authorities—succeeded.  Because 

of how SARS-CoV-2 spreads, by people breathing and talking, and because it spreads from 

people with no symptoms, there is no doubt that SARS-CoV-2 would have been present but for 

the civil authority orders.  Just like insurers must pay for the costs incurred in protecting property 

from the spread of fire, Vigilant must pay for the costs associated with stopping the spread of 

SARS-CoV-2.  See Globe Indem. Co. v. State, 43 Cal. App. 3d 745, 752 (1974) (“A rule, 

reasonably applied, permitting expenses incurred in the mitigation of damages to tangible 

property to be recoverable under policies insuring against liability incurred because of damages 

to tangible property would seem to require universal application as it encourages a most salutary 

course of conduct”).  Both efforts are to prevent damage to property (with SARS-CoV-2, the 
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physical alteration to air, airspace, and property surfaces that make the property so dangerous).   

This leaves Vigilant’s arguments that the presence of SARS-CoV-2 constitutes neither 

“direct physical loss or damage to property.”  Even if that phrase were a model of clarity—and it 

is not, none can gainsay that SARS-CoV-2 physically alters air, airspace, and the surfaces to 

which it attaches, FAC. ¶¶ 51-53, 73-74, that its actual or threatened presence renders property 

unfit or unsafe for its intended use, id. ¶¶ 54, 74, and that decades of appellate decisions before 

the onset of the COVID-19 pandemic confirmed that coverage for losses associated with the 

presence of microscopic hazardous substances.  See id. ¶ 23.  At a minimum, AP’s interpretation 

of the Policy’s language is reasonable and thus controlling.  See MacKinnon v. Truck Ins. Exch., 

31 Cal. 4th 635, 655 (2003) (“even if [an insurer’s] interpretation is considered reasonable, it 

would still not prevail, for in order to do so it would have to establish that its interpretation is the 

only reasonable one”); Ticketmaster, LLC v. Illinois Union Ins. Co., 524 F. App’x 329, 331-32 

(9th Cir. 2013) (rejecting insurer’s interpretation of exclusion because insurer “failed to satisfy 

its burden of showing that . . . its interpretation of [the exclusion] is the only reasonable one”).

Furthermore, Vigilant has had available to it since 2006 the insurance industry’s 

standard-form Exclusion Of Loss Due To Virus Or Bacteria, an exclusion it elected not to 

include in the Policy here.  See id. ¶¶ 26-29.  Have elected to omit the exclusion, the Policy 

cannot be interpreted to bar coverage that the exclusion might have barred.  See Safeco Ins. Co. 

of Am. v. Robert S., 26 Cal. 4th 758, 764 (2001) (“[W]e cannot read into the policy what Safeco 

has omitted. To do so would violate the fundamental principle that in interpreting contracts, 

including insurance contracts, courts are not to insert what has been omitted.”). 

Finally, Vigilant cites a litany of trial court decisions addressing insurance for losses 

associated with COVID-19.  But simply counting decisions adds nothing to the issue of whether 

the specific allegations here under the specific policy language here without an express virus 

exclusion suffice.  Indeed, any such counting exercise tells us little when the decisions by trial 

courts are subject to appeals, when the decisions are in a fraction of the pending cases (perhaps 

17%), and when state courts addressing the issues under their state laws are evenly split.  See 

University of Pennsylvania Carey Law School, Covid Coverage Litigation Tracker, 
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https://cclt.law.upenn.edu/ (last visited April 8, 2021).   

STANDARD OF REVIEW 

In considering the Motion, AP’s allegations should be accepted as true and viewed in the 

light most favorable to AP.  See Nat’l Ass’n for Advancement of Psychoanalysis v. Cal. Bd. of 

Psych., 228 F.3d 1043, 1049 (9th Cir. 2000).  “Rule 12(b)(6) dismissals ‘are especially 

disfavored in cases where the complaint sets forth a novel legal theory that can best be assessed 

after factual development.’” McGary v. City of Portland, 386 F.3d 1259, 1270 (9th Cir. 2004) 

(citation omitted).   

AP HAS ASSERTED VIABLE CLAIMS FOR COVERAGE 

In the FAC, AP asserts claims for coverage under various sections in the Policy, 

including Business Income coverage and Civil Authority coverage.  Each section uses the term 

“direct physical loss or damage.”  The relevant analysis therefore begins with this phrase.   

A. SARS-COV-2 CAUSES “DIRECT PHYSICAL LOSS OR DAMAGE”  

As this Court recognized, the presence of the virus at a facility can amount to “direct 

physical loss or damage.”  Order, ECF No. 34, at n.1.  Yet Vigilant continues to dispute that the 

presence or threatened presence of SARS-CoV-2 can cause “direct physical loss or damage to 

property,” ignoring the fact that AP alleges that it causes such “direct physical loss or damage” 

as that phrase is used in the Policy.  Although Vigilant claims that its Policy should be read to 

require “physical alteration to property,” it does not explain why the Policy should be read so 

narrowly when it did not include conspicuous, plain, clear, and readily understandable language 

so limiting the coverage.  See, e.g., Steven v. Fid. & Cas. Co. of N.Y., 58 Cal. 2d 862, 877-78 

(1962) (limitations on coverage “must be conspicuous, plain and clear.”).  Vigilant also does not 

distinguish the terms “loss” and “damage,” but implies that they mean the same thing.  That does 

not work under California law.  See ACL Techs., Inc. v. Northbrook Prop. & Cas. Ins. Co., 17 

Cal. App. 4th 1773, 1785 (1993) (“In California, insurance contracts are construed to avoid 

rendering terms surplusage.” (cleaned up)); Gray1 CPB, LLC v. Kolokotronis, 202 Cal. App. 4th 

480, 487 (2011) (“The Court has a duty to construe every provision of a written instrument as to 

give force and effect, not only to every clause but to every word in it, so that no clause or word 
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may become redundant.”). 

The term “direct physical loss or damage,” is undefined in the Policy.  When policy terms 

are not defined, they must be understood in accord with the plain meaning a layperson would 

attach.  See Cal. Civ. Code § 1644; Martin Marietta Corp. v. Ins. Co. of N. Am., 40 Cal. App. 4th 

1113, 1124 (1995).  In plain English, “physical loss or damage” to property denotes at least the 

following meanings:  (1) physical damage to property; (2) the structural alteration of property; 

(3) the interaction or threat of an external physical substance or force with property, including its 

attachment to the surface or presence in the air of that property, rendering the property unfit, 

unsafe or uninhabitable for normal use or otherwise impairing the property’s usability; or (4) the 

loss of functional use of property.  California courts have applied each of these meanings to the 

term “direct physical loss or damage” in insurance policies.   

Courts in California (and elsewhere) have routinely recognized that microscopic 

substances invisible to the naked eye can cause loss or damage to property.  As recognized by the 

California Supreme Court, the presence of environmental contaminants constitutes property 

damage.  See AIU Ins. Co. v. Superior Court, 51 Cal. 3d 807, 842 (1990) (“[c]ontamination of 

the environment satisfies” requirement of property damage in general liability policy).  Similarly, 

the presence of asbestos fibers in a building’s air supply and on building surfaces amount to 

physical damage to property under a general liability policy.  Armstrong World Indus., Inc. v. 

Aetna Cas. & Sur. Co., 45 Cal. App. 4th 1, 87-94 (1996) (recognizing that “The Injury is 

Physical” from the presence of asbestos fibers).   

AIU and Armstrong are controlling pronouncements of California insurance law and held 

that the presence of contaminants and other hazardous materials cause physical damage to 

property.  The policy at issue in AIU included coverage for “damages for . . . loss of use of 

property resulting from property damage”—meaning that, without property damage, there could 

be no coverage for “loss of use of property.”  See AIU, 51 Cal. 3d at 815 n.3.  Furthermore, 

although the policies at issue in Armstrong defined property damage to include both “physical 

injury to . . . tangible property” and “loss of use of tangible property,” the court’s ruling was 

couched in terms of the “physical injury to tangible” property aspect of the definition—not “loss 
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of use.”  Armstrong, 45 Cal. App. 4th at 88 (“we have upheld the trial court’s decision and have 

concluded that installation of ACBM and releases of asbestos fibers do qualify as ‘physical 

injury to tangible property’”).  See also Cooper v. Travelers Indem. Co. 2002 WL 32775680, at 

*5 (N.D. Cal. Nov. 4, 2002) (suspension of insured’s business operations “resulted from direct 

physical damage” from bacterial and E. coli contamination of well).   

Many courts outside California have likewise recognized “direct physical loss or damage 

to property” exists when bacteria, smoke, asbestos fibers, fumes, vapors, odors, chemical 

contaminants, mold, and the like are present—all of which, like SARS-CoV-2, may be invisible 

to the naked eye but can physically alter and damage property. 1

California courts have a long history of recognizing that “physical loss” can occur if a 

property is inherently dangerous and cannot be used.  We previously discussed Hughes v. 

Potomac Insurance Co., 199 Cal. App. 2d 239 (1962).  In Hughes, a landslide left an insured 

home perched on the edge of a cliff, deprived of lateral support and stability, but without having 

changed the home’s structure.  The court rejected the insurer’s argument that the loss was not 

covered, while explaining that the meaning of “loss or damage” was much broader than the 

insurer posited: 

[Although] a “dwelling building” might be rendered completely 
useless to its owners, [the insurer] would deny that any loss or 
damage had occurred unless some tangible injury to the physical 
structure itself could be detected.  Common sense requires that a 
policy should not be so interpreted in the absence of a provision 
specifically limiting coverage in this manner.  . . . It goes without 
question that [the insureds'] “dwelling building” suffered real and 
severe damage. 

Id. at 248-49. In granting Vigilant’s motion to dismiss the Complaint, this Court distinguished 

1 See, e.g.,  Sentinel Mgmt. Co. v. N.H. Ins. Co., 563 N.W.2d 296, 300 (Minn. Ct. App. 1997) (“contamination by 
asbestos may constitute a direct, physical loss to property”); Port Auth. of N.Y. & N.J. v. Affiliated FM Ins. Co., 311 
F.3d 226, 236 (3d Cir. 2002) (property sustained a direct physical loss due to presence of asbestos fibers); Essex Ins. 
Co. v. BloomSouth Flooring Corp., 562 F.3d 399, 405 (1st Cir. 2009) (odor from carpet and adhesive “can constitute 
physical injury to property”); Schlamm Stone & Dolan, LLP v. Seneca Ins. Co., 800 N.Y.S.2d 356, at * 5 (N.Y. Sup. 
Ct. Mar. 4, 2005) (“the presence of noxious particles, both in the air and on surfaces . . . , would constitute property 
damage under the terms of the policy”); Gregory Packaging, Inc. v. Travelers Prop. Cas. Co., 2014 WL 6675934, at 
*5 (D.N.J. Nov. 25, 2014) (closure of facility because of accidentally released ammonia; while “structural alteration 
provides the most obvious sign of physical damage, . . . property can sustain physical loss or damage without 
experiencing structural alteration”); Oregon Shakespeare Festival Ass’n v. Great Am. Ins. Co., 2016 WL 3267247, 
at *9 (D. Or. June 7, 2016) (smoke infiltration in theatre caused direct property loss or damage). 
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Hughes, noting that there “was nothing specific” about AP’s properties that “caused them to shut 

down.”  Order at 2.  However, there was nothing specific to the insured property in Hughes that 

rendered it unsafe.  As the Hughes court noted, it was damage to other property that rendered the 

home unsafe, thereby satisfying the policy requirement.   

Other courts have reached similar conclusions under California law. See, e.g., Strickland 

v. Fed. Ins. Co., 200 Cal. App. 3d 792, 799-801 (1988) (rejecting notion that an “insured [must] 

absorb the dangers inherent in living atop a land mass which is close to the point of failure” and 

holding that such dangers are “the type of risk [a property insurer is] paid to assume”); Total 

Intermodal Servs. Inc. v. Travelers Prop. Cas. Co., 2018 WL 3829767, at *3 (C.D. Cal. July 11, 

2018) (“[T]o interpret ‘physical loss of’ as requiring ‘damage to’ would render meaningless the 

‘or damage to’ portion of the same clause, thereby violating [the interpretive rule] that every 

word be given a meaning.”).  Thus, California law is clear that when a dangerous condition 

renders property unusable, there is a covered loss.  Nothing in the Policy or the law requires that 

the dangerous condition render only the insured property unusable, and coverage still exists even 

if the dangerous condition exists outside the insured property or affects many properties in the 

area.   

Several state and federal courts have applied these very principles to find that the 

presence of SARS-CoV-2 causes “direct physical loss or damage to property.”2

The most recent example can be found in Ungarean v. CNA, 2021 WL 1164836 (Ct. 

Com. Pleas Allegheny Cty., Pa. March 22, 2021).  In Ungarean, a dental practice submitted a 

2  See Studio 417, Inc. v. Cincinnati Ins. Co., 478 F. Supp. 3d 794, 798 (W.D. Mo.  2020) (allegation that virus “is a 
physical substance” that “live[s] on” and is “active on inert physical surfaces” and “emitted into the air” adequately 
alleged direct physical loss or damage); Blue Springs Dental Care, LLC v. Owners Ins. Co., 488 F. Supp. 3d 867, 
873 (W.D. Mo. 2020) (allegation that “‘the presence of COVID-19 on and around the insured property deprived 
Plaintiffs of the use of their property and also damaged it’” deemed sufficient); JGB Vegas Retail Lessee, LLC v. 
Starr Surplus Lines Ins. Co., 2020 WL 7190023, at *2 (Clark Cty., Nev. Nov. 30, 2020) (direct physical loss or 
damage sufficiently alleged because the complaint “alleges the physical presence and known facts about the 
coronavirus, including that it spreads through infected droplets that ‘are physical objects that attach to and cause 
harm to other objects’ based on its ability to ‘survive on surfaces’ and then infect other people”); Dino Palmieri 
Salons, Inc. v. State Auto. Mut. Ins. Co., 2020 WL 7258114, at *5 (Ohio Ct. Com. Pleas Nov. 17, 2020) (“Here, not 
only do Plaintiffs allege that Covid-19—a physical substance—was likely on their premises …, but that it was
physically present and that it caused physical loss and damage. Accordingly, the Court finds that Plaintiffs have 
sufficiently alleged that Covid-19 existed on their premises, and that it caused direct physical loss and damage.”). 
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claim for losses when government orders issued in response to the pandemic required it to close.  

Id. at *3.  In granting the practice’s motion for summary judgment, the court found that the 

practice’s “loss of use of its property was both ‘direct’ and physical’” because “the spread of 

COVID-19 and social distancing measures (with or without the Governor’s orders) caused 

Plaintiff…to physically limit the use of property and the number of people that could inhabit 

physical buildings at any given time” which caused “the businesses’ physical losses.”  The court 

stated: 

[A]ny argument that the terms “direct” and “physical,” when 
combined, presuppose that any request for coverage must stem from 
some actual impact and harm to Plaintiff’s property suffers from the 
same flaw that such interpretations fail to give effect to all of the 
insurance contract’s terms and render the phrase “direct physical 
loss of” duplicative of the phrase “direct physical damage to.”   

Id. at *17 (cleaned up).   

Even Vigilant’s authority acknowledges that the presence of SARS-CoV-2 constitutes 

“direct physical loss or damage.”  In Mudpie, Inc. v. Travelers Casualty Insurance Co., 487 F. 

Supp. 3d 834 (N.D. Cal. 2020), the court granted an insurer’s motion to dismiss with leave to 

amend.  In so ruling, the court remarked that its decision would have been different if the 

insured’s complaint included allegations about the presence of the virus.  Id., at 841 n.7.  The 

court stressed that “SARS-CoV-2—the coronavirus responsible for the COVID-19 pandemic, 

which is transmitted either through respiratory droplets or through aerosols which can remain 

suspended in the air for prolonged periods of time—is no less a ‘physical force’ than the 

‘accumulation of gasoline’ in Western Fire or the ‘ammonia release [which] physically 

transformed the air’ in Gregory Packaging.”  Id. 

Vigilant also claims that the “period of restoration” somehow limits any covered “direct 

physical loss or damage” to loss or damage that requires repairing or replacing.  Motion, ECF. 

No. 38, at 15-16.  But the Policy does not so state.  Instead, the “period of restoration” addresses 

not whether there is coverage in the first instance, but how much coverage there is.  It merely 

includes the time required to “repair or replace the property.”  Unlike in Mudpie, 487 F. Supp. 

3d at 840, where the period of restoration is limited to the time it takes to repair or replace the 
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property, the period of restoration in the Policy ends when AP’s “operations are restored.” 

Further, the Civil Authority coverage does not mention the “period of restoration,” which 

therefore does not affect Civil Authority coverage.   

Like Vigilant, the insurers in Ungarean also argued that “period of restoration” suggests 

that the Policy expressly requires the existence of actual tangible damage for the practice to be 

entitled to coverage.  2021 WL 1164836, at *15; see Motion, ECF No. 38, at 15-16.  The court 

rejected this argument, holding: 

[T]he “period of restoration” does not require repairs, rebuilding, 
replacement, or relocation of [the practice’s] property in order for 
[the practice] to be entitled to coverage . . . [The] “period of 
restoration” ends when [the practice’s] business is once again 
operating at normal capacity, or reasonably could be operating at 
normal capacity . . . .  [The insurers] cannot avoid providing 
coverage that is otherwise available simply because the end point 
with regard to the “period of restoration” may be, at times, slightly 
more difficult to pinpoint in the context of the COVID-19 pandemic.   

Id. at 8.   

Vigilant also tries to narrow the coverage provided by the Policy by asserting that any 

“physical loss,” including loss of use, must be permanent.  Nothing in the Policy’s text requires a 

distinction between “permanent dispossession” and “temporary dispossession” of property.  

Almost all damage (such as from fires, mudslides, mold, and smoke) can be repaired, meaning 

dispossession typically is not permanent.  If Vigilant wanted to limit its coverage to cases of 

permanent dispossession, it should have said so.  As noted above, this Court cannot insert what 

Vigilant omitted. 

In any event, as also noted above, if Vigilant wanted to try to exclude virus-associated 

loss or damage to property, it had a means available to try to do so—the insurance industry’s 

2006 Exclusion Of Loss Due To Virus or Bacteria.  Despite its knowledge of the risk of 

pandemics, FAC. ¶¶ 26-30, Vigilant did not include the exclusion.  It should have if it wanted to 

bar coverage.  And Vigilant should not complain if AP reasonably interpreted the Policy to cover 

virus-associated losses when Vigilant did not include this exclusion.   

Ultimately, Vigilant’s trial court decisions are unpersuasive.  Although many of those 

courts held—with little or no analysis—that the presence of SARS-CoV-2 cannot cause “direct 
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physical loss of or damage to property,” they placed far too much significance on the purported 

ability to “clean” SARS-CoV-2.   In any event, this Court must be guided by the relevant 

insurance law principles in AIU, Armstrong, and Hughes—not trial court opinions that have 

misapplied or ignored these governing principles.3

Thus, AP’s well-pleaded allegations about the presence of SARS-CoV-2 throughout 

California satisfy the “direct physical loss or damage to property” requirement of all applicable 

coverages.  Vigilant’s contrary authorities are, simply put, neither persuasive nor consistent with 

California authority.  At best, the fact that trial courts have reached conflicting conclusions on 

this point underscores the potential ambiguity in the phrase “direct physical loss or damage to 

property.”  Under the governing interpretive principles, such ambiguity must be construed in 

AP’s favor, not Vigilant’s.  See, e.g., AIU, 51 Cal. 3d at 822 (“we generally resolve ambiguities 

in favor of coverage”).   

B. VIGILANT’S ARGUMENTS REGARDING SARS-COV-2 ARE 

INAPPROPRIATE AT THE PLEADINGS STAGE  

Vigilant argues that the “presence of the coronavirus . . . does not constitute ‘direct 

physical loss or damage to property’” because it does not accompany “physical alteration” of 

property.  Motion, ECF No. 38, at 12.  Aside from ignoring the science, FAC. ¶¶ 51-57, 75, 77, 

Vigilant is asking this Court to accept at the pleading stage that Vigilant’s view of the virus and 

how it impacts property from a physical and molecular standpoint.  These are factual questions 

not at issue at the pleadings stage—and, in any event, these questions necessarily will turn on 

expert opinion and scientific evidence.  See Miller v. Los Angeles Cty. Flood Control Dist., 8 

Cal. 3d 689, 702 (1973) (expert testimony required when subject matter “is one within the 

knowledge of experts only and not within the common knowledge of laymen”).   

As explained by the United States Supreme Court, at this stage, “[w]hen there are well-

3 No appellate court, let alone one applying California law, has said that SARS-CoV-2’s alterations to air, airspace, 
and surfaces are not “direct physical loss of or damage to property.”  One of the cases cited by Vigilant, Selane 
Products, Inc. v. Continental Casualty Co., is currently pending before the Ninth Circuit, has been fully briefed, and 
is set for oral argument in August 2021.  See Selane Prod., Inc .v. Cont’l Cas. Co., No. 21-55123 (9th Cir. filed Feb. 
12, 2021). 
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pleaded factual allegations, a court should assume their veracity and then determine whether they 

plausibly give rise to an entitlement to relief.”  Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009).   

The same is true for AP’s allegations about the presence and spread of SARS-CoV-2.  AP 

has alleged that it was present or would have been present had its insured locations not closed.  

Vigilant might disagree, but the issue cannot be resolved on a motion to dismiss.  AP also 

included allegations of the high level of transmissibility and pervasiveness of SARS-CoV-2.  

FAC ¶ 51-57.  At a minimum, the virus was present in all the counties in which the insured 

premises are located at the time of the shutdown.  As AP alleged, its existence or presence is 

simply not reflected in reported cases or individuals’ positive test results, and AP is entitled to 

develop more evidence on the subject.  For example, the Centers for Disease Control and 

Prevention (“CDC”) estimates that the number of people in the U.S. who have been infected with 

COVID-19 is likely to be 10 times higher than the number of reported cases.4

C. AP HAS ADEQUATELY ALLEGED CIVIL AUTHORITY COVERAGE 

Vigilant disputes AP’s allegation that the Closure Orders “prohibited access” to AP’s 

property as required to trigger the Policy’s Civil Authority coverage. Vigilant misses the mark.  

Coverage under the separate Civil Authority section turns on different requirements, all of which 

are satisfied here.  AP has alleged that (1) it suffered losses because of state and local civil 

authority orders impairing its operations, (ii) those orders prohibited access to AP’s property, and 

(iii) those orders were issued due to the property loss and damage caused by the presence of 

SARS-CoV-2 throughout California, including within the vicinity of the insured locations.  See

FAC ¶¶ 5, 21, 53, 58, 61, 64, 71, & 72.    

The Policy does not define “prohibition” or “access.”  They must be given their plain 

meaning.  According to one dictionary,5 “prohibit” is “to forbid by authority” and “to prevent 

from doing something.”  Prohibit, Merriam-Webster Online Dictionary (Jan. 18, 2021).  To 

4 Lena H. Sun and Joel Achenbach, CDC chief says coronavirus cases may be 10 times higher than reported, Wash. 
Post (June 25, 2020), https://www.washingtonpost.com/health/2020/06/25/coronavirus-cases-10-times-larger/ (last 
visited Mar. 20, 2021). 
5 In determining the everyday meaning of undefined policy terms, often courts look to dictionaries.  See, e.g., Jordan 
v. Allstate Ins. Co., 116 Cal. App. 4th 1206, 1216 (2004) (“It is well settled that in order to construe words in an 
insurance policy in their ‘ordinary and popular sense,’ a court may resort to a dictionary.”).   
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“access” means “to be able to use, enter, or get near.”  Access, Merriam-Webster Online 

Dictionary (Mar. 30, 2021).   

The governing civil authority orders required that individuals stay home and that 

businesses cease non-essential operations.  See FAC ¶¶ 23, 58.  Given the clear language of the 

orders, Vigilant has no basis to dispute AP’s allegation that it had to “completely suspend their 

business operations,” and its “patrons, would-be patrons, other third parties” were “prohibit[ed] 

. . . from accessing” AP’s premises.  See FAC, ¶¶ 71, 72.  Put another way, AP’s employees, 

clients and customers were “forbid[den] by authority” from leaving their homes and thus unable 

to “use, enter, or get near” AP’s premises.  Thus, the orders clearly “prohibited access” to AP’s 

property. 

Trying to avoid this conclusion, Vigilant asserts that the Policy's Civil Authority 

coverage requires that the civil authority “formally forbid”—which Vigilant contends requires 

express prohibition of access to AP’s premises.  Not so.  The Policy’s Civil Authority coverage 

does not require any “express” reference to AP or its property in the civil authority order, nor 

does it reference any need for any civil authority to “formally forbid” access.  See FAC, Ex. A, 

ECF No. 35-01 to -03, at 69.  The Civil Authority coverage cannot be interpreted to include 

words that Vigilant chose to omit.  See Certain Underwriters at Lloyd’s of London v. Superior 

Court, 24 Cal. 4th 945, 960 (2001) (“[W]e do not rewrite any provision of any contract . . . for 

any purpose.”).  Several courts have rejected the same arguments advanced by Vigilant.6

The cases cited by Vigilant do not warrant a different result, as they are all 

distinguishable.  Syufy Enterprises v. Home Insurance Co. of Indiana, 1995 WL 129229, (N.D. 

6 See, e.g., Sylvester & Sylvester Inc. v. State Auto. Mut. Ins. Co., 2021 WL 137006, at *5 (Ct. Com. Pleas, Stark 
Cty., Ohio Jan. 7, 2021) (nothing “in the policy language requires that the civil authority order be directed 
specifically at Sylvester rather than at the restaurant industry more generally”); Studio 417, 478 F. Supp. 3d at 803-
04 (“Plaintiffs have adequately alleged that their access was prohibited[;] [t]his is particularly true insofar as the 
Policies require that the ‘civil authority prohibits access,’ but does not specify ‘all access’ or ‘any access’ to the 
premises”); Blue Springs, 488 F. Supp. 3d at 879 (“Plaintiffs allege three of their dental clinics were closed entirely 
and, for the clinic that did continue to provide treatment, only emergency dental services were offered. The 
allegations [] sufficiently establish access to the clinics was prohibited to such a degree that the Civil Authority 
provision could be invoked.”).  Most recently, the United Kingdom’s Supreme Court addressed a similar issue, 
finding that government orders requiring individuals to stay home do, indeed, “prevent[] access” despite not 
explicitly targeting individual businesses by name.  See Fin. Conduct Auth. v. Arch Ins. (UK) Ltd. [2021] UKSC 1, 
¶¶ 146- 156 (RJN, Ex. B).   
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Cal. Mar. 21, 1995), turned on markedly different policy language that afforded coverage only if

a civil authority order was issued in response to damage to property “adjacent” to the insured 

premises—and then only if access to the insured premises was “specifically prohibited” by the 

order.  Id. at *1. (emphasis added).  These policy requirements were critical to the court’s ruling.  

Id.  Here, in contrast, the Policy imposes no such requirements and does not include the words 

“specifically” or “adjacent.”  Vigilant’s other authority addressing orders that merely “hampered 

or discouraged access” are irrelevant, given that the governing orders prohibited all access to 

AP’s premises.  See FAC ¶¶ 71, 72.  Furthermore, Pappy's Barber Shops, Inc. v. Farmers Group, 

Inc., 487 F. Supp. 3d 937 (S.D. Cal. 2020), based its civil authority analysis on hyper-technical 

pleading deficiencies—noting that the insureds only alleged that they were “prohibited from 

operating their businesses at their premises,” not that they were “prohibited from access to their 

business premises.”  Id. at 945.   In Protege Restaurant Partners LLC v. Sentinel Insurance Co.,

Ltd., 2021 WL 428653 (N.D. Cal. Feb. 8, 2021), just as in Syufy, the civil authority coverage 

extension at issue only provided coverage if “access to [the] ‘scheduled premises’ [was] 

specifically prohibited by order of a civil authority.”  Id., at *6 (emphasis added).  Again, no 

such requirement exists in this Policy. 

Thus, AP has adequately alleged that the governing orders “prohibited access” to its 

premises.  Vigilant’s contrary contentions are unfounded.  

AP HAS ASSERTED A VIABLE CLAIM FOR MITIGATION COSTS 

Even if AP had not alleged the actual presence of SARS-CoV-2, its losses suffered as a 

result of the necessary suspension of its business would be recoverable as necessary mitigation 

expenses.  See FAC ¶¶ 77, 86.  “An insurer is liable . . . [i]f a loss is caused by efforts to rescue 

the thing insured from a peril insured against.”  Cal. Ins. Code § 531.  This statute codifies “the 

duty implied in law on the part of the insured to labor for the recovery and restitution of damaged 

or detained property and it contemplates a correlative duty of reimbursement separate from and 

supplementary to the basic insurance contract.”  Young’s Mkt. Co. v. Am. Home Assurance Co., 4 

Cal. 3d 309, 313 (1971).  When an insured prevents a threatened loss, it “acts for the benefit of 

the insurer,” giving rise to the insurer’s duty “to reimburse the insured for prevention and 
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mitigation expenses.”  S. Cal. Edison Co. v. Harbor Ins. Co., 83 Cal. App. 3d 747, 757 (1978); 

see also AIU, 51 Cal. 3d at 832–33 & n.15 (rejecting argument that actions “prophylactic in 

nature” “cannot be the subject of insurance”).   

The Policy also requires AP to prevent imminent loss, and expressly covers costs to do 

so.  See Policy, ECF No. 35-01, Building and Personal Property Coverage at Loss Prevention 

Expenses.  The Policy also requires AP to “[t]ake every reasonable step to protect the covered 

property from further loss or damage.”  Id., Conditions, Insured’s Duties in the Event of a Loss.    

Had AP not closed its properties, SARS-CoV-2 would have been present on the property.  

By closing its properties, AP avoided covered property damage, as well as potential third-party 

claims.  See Globe, 43 Cal. App. 3d at 748 (fire suppression costs incurred to prevent fire from 

spreading to others’ property covered mitigation); accord AIU, 51 Cal. 3d at 833 (environmental 

response costs “incurred largely to prevent damage previously confined to the insured’s property 

from spreading . . . are ‘mitigative’”).   

AP HAS ASSERTED A VIABLE BAD FAITH CLAIM 

If Vigilant’s motion to dismiss AP’s breach of contract claim is denied, its motion to 

dismiss AP’s bad faith claim must fail.  See Manzarek v. St. Paul Fire & Marine Ins. Co., 519 

F.3d 1025, 1034 (9th Cir. 2008) (error to summarily dismiss bad faith claim when motion to 

dismiss breach of contract claim denied). 

AP HAS ADEQUATELY PLED FRAUD AND MISREPRESENTATION CLAIMS 

AP’s FAC meets Rule 9(b)’s heightened pleading standard applicable to its third, fourth, 

fifth, and sixth causes of action.  All that Rule 9(b) requires is that the complaint “set forth what 

is false or misleading about a statement, and why it is false.”  Rubke v. Capitol Bancorp Ltd, 551 

F.3d 1156, 1161 (9th Cir. 2009) (citation omitted).  AP extensively details Vigilant’s fraudulent 

acts.  See FAC ¶¶ 105-109, 113-121, 127-129, & 135-140.  

AP identifies what the fraudulent representations were:  that Vigilant promised broad 

coverage, knowing a virus is a covered peril in an all-risk property policy, such as the one it sold 

to AP, but that it was not going to provide coverage for any losses caused by a virus.  Id. ¶ 139.  

Vigilant concealed the fact that it would interpret the Policy as if it had a virus exclusion.  Id.
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AP identifies who made the representations: the individuals at Vigilant who negotiated and sold 

AP the Policy, including Paul J. Krump (President), as well as a secretary and an authorized 

individual on behalf of Vigilant.  Id. ¶ 115.   

AP identifies when the representations were made:  when Vigilant issued the binder on 

April 29, 2019 and when it signed the Policy on May 14, 2019.  Id.  AP identifies the means of 

the representations: the Policy itself and the binder promising broad coverage.  Id.  These 

allegations more than meet Rule 9(b)’s requirements.  Yet AP goes further, detailing the history 

of Vigilant’s knowledge of the widely available virus exclusion and blanket determination that 

its policies would not provide coverage for pandemic related losses as circumstantial evidence of 

Vigilant’s intent not to perform.  Id. ¶ 114; see Tenzer v. Superscope, Inc., 39 Cal. 3d 18, 30 

(1985) (“fraudulent intent must often be established by circumstantial evidence”); see also 

United States v. MyLife.com, Inc., 2020 WL 6572661, at *2 (C.D. Cal. Nov. 6, 2020) (if a 

complaint is pled with sufficient particularity so that Defendants can answer the allegations 

against them, Rule 9(b)’s requirements are met).  Thus, AP adequately alleges that Vigilant had 

no intention of honoring its obligations.   

Vigilant’s authority contains far more general allegations.  The Franklin complaint did 

not include the same specificity included by AP.  See First Amended Complaint, Franklin EWC, 

Inc., v. Hartford Fin. Servs. Grp., Inc., No. 3:20-cv-04434-JSC, 2020 WL 6707785 (N.D. Cal. 

Oct. 14, 2020), ECF No. 30.  Franklin simply alleged that “[a]t all relevant times, Defendants 

knew and concealed from the Plaintiffs that there was a policy that Defendants would not pay 

any claims during a pandemic or under the Limited Virus Coverage, notwithstanding the express 

provision for such coverage in the Policy.”  Id. ¶ 119.  The same is true for the Wellness Eatery 

complaint, which only stated that “For example, Defendants affirmatively misrepresented that 

there was full coverage for business interruption whenever there was a business interruption 

caused by physical damage . . . . Defendants knew and concealed from the Plaintiffs that . . . 

Defendants would not pay for any claims during a pandemic” at the time they sold the policy.  

See First Amended Complaint, Wellness Eatery La Jolla LLC v. Hanover Ins. Grp, No. 20-cv-

1277-AJB (N.D. Cal. Jul. 8, 2020), ECF No. 1-2.  AP’s FAC includes additional and more 
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specific allegations.  

CONCLUSION 

There are certain indisputable truths.  SARS-CoV-2 was pervasive in the environment by 

the time of the civil authority orders.  Its presence physically alters the air, airspace, and surfaces 

to which it attaches, rendering the property unfit and unsafe for its intended purpose.  The civil 

authority orders recognized the danger posed by the physical presence of SARS-CoV-2 and its 

pervasiveness.  The closures were reasonable, and necessary, mitigation.  Vigilant knew 

pandemics were coming, and it knew it could have included language in the Policy to bar 

coverage.  It consciously decided not to do so.  This Court should not interpret the Policy to do 

what Vigilant decided not to do.  The Court should deny Vigilant’s motion to dismiss.  

Dated:  April 8, 2021  PASICH LLP 

By:    /s/ Anamay M. Carmel 
Anamay M. Carmel 
Kirk Pasich 

Attorneys for Plaintiff
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Kirk Pasich (SBN 94242) 
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Anamay M. Carmel (SBN 298080) 
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PASICH LLP 
10880 Wilshire Blvd., Suite 2000 
Los Angeles, CA 90024 
Telephone: (424) 313-7860 
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Attorneys for Plaintiff 

UNITED STATES DISTRICT COURT  

NORTHERN DISTRICT OF CALIFORNIA 

ANOTHER PLANET ENTERTAINMENT, 
LLC,  

Plaintiff, 

v. 

VIGILANT INSURANCE COMPANY,   

Defendant. 

 Case No.  3:20-cv-07476-VC 

Case Assigned to Hon. Vince Chhabria 

REQUEST FOR JUDICIAL NOTICE 

Complaint Filed: October 23, 2020

Pursuant to Federal Rule of Evidence 201(b), Plaintiff Another Planet Entertainment, 

LLC hereby asks this Court to take judicial notice of the following Exhibits: 

1. Financial Conduct Authority v. Arch Insurance (UK) Ltd., [2020] EWHC 

2448 (Comm) Order FL-2020-000018 [15 Sept. 2020].  A true and correct copy is 

attached hereto as Exhibit A. 

2. Financial Conduct Authority v. Arch Insurance (UK) Ltd., decision on 

appeal, [2021] UKSC 1 [15 Jan. 2021].  A true and correct copy is attached hereto as 

Exhibit B.  

3. Financial Conduct Authority, Final guidance: Business interruption 

insurance test case - proving the presence of coronavirus (Covid-19) (March 3, 2021).  A 
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REQUEST FOR JUDICIAL NOTICE 

true and correct copy is attached hereto as Exhibit C and available at 

https://www.fca.org.uk/publications/finalised-guidance/business-interruption-insurance-

test-case-proving-presence-coronavirus. 

Courts may take judicial notice of adjudicative facts that “can be accurately and readily 

determined from sources whose accuracy cannot reasonably be questioned.”  Fed. R. Evid. 

201(b).  Such sources include information “made publicly available by government entities.”  

U.S. Small Bus. Admin. v. Bensal, 853 F.3d 992, 1003 n.3 (9th Cir. 2017).  Specifically, courts 

may take judicial notice of foreign judgments and court documents.  See Yuen v. U.S. Stock 

Transfer Co., 966 F. Supp. 944, 945 n.1 (C.D. Cal. 1997) (granting defendant's request for 

judicial notice of filings submitted in a British Virgin Islands proceeding in connection with 

defendant's motion to dismiss); In re Ex Parte Application of Jommi, No. C 13–80212, 2013 WL 

6058201, at *1 n.1 (N.D. Cal. Nov. 15, 2013) (taking judicial notice of “foreign court 

documents”).  The Court can, thus, take judicial notice of Exhibits A through C. 

Dated:  April 8, 2021  PASICH LLP 

By:    /s/ Anamay M. Carmel 

Anamay M. Carmel 

Attorneys for Plaintiff 
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EXHIBIT A – 
Part 1 
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Developments between December 2019 and February 2020 
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Developments in March 2020 

SAGE now 
believes there are more cases in the UK than SAGE previously expected at this point … 
The science suggests that household isolation and social distancing of the elderly and 
vulnerable should be implemented soon

SAGE advises that there is clear evidence to support additional social distancing 
measures be introduced as soon as possible
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Last week we asked everyone to stay at home if you had one of 
two key symptoms: a high temperature or a new and continuous 
cough. Today, we need to go further, because according to SAGE 
it looks as though we’re now approaching the fast growth part 
of the upward curve. And without drastic action, cases could 
double every 5 or 6 days.

So, first, we need to ask you to ensure that if you or anyone in 
your household has one of those two symptoms, then you should 
stay at home for fourteen days. That means that if possible you 
should not go out even to buy food or essentials, other than for 
exercise, and in that case at a safe distance from others. If 
necessary, you should ask for help from others for your daily 
necessities. And if that is not possible, then you should do what 
you can to limit your social contact when you leave the house to 
get supplies. And even if you don’t have symptoms and if no one 
in your household has symptoms, there is more that we need you 
to do now.

So, second, now is the time for everyone to stop non-essential 
contact with others and to stop all unnecessary travel. We need 
people to start working from home where they possibly can. And 
you should avoid pubs, clubs, theatres and other such social 
venues. It goes without saying, we should all only use the NHS 
when we really need to. And please go online rather than ringing 
NHS 111. Now, this advice about avoiding all unnecessary 
social contact, is particularly important for people over 70, for 
pregnant women and for those with some health conditions …  

So third, in a few days’ time – by this coming weekend – it will 
be necessary to go further and to ensure that those with the most 
serious health conditions are largely shielded from social 
contact for around 12 weeks … 

And it’s now clear that the peak of the epidemic is coming faster 
in some parts of the country than in others. And it looks as 
though London is now a few weeks ahead. So, to relieve the 
pressure on the London health system and to slow the spread in 
London, it’s important that Londoners now pay special attention 
to what we are saying about avoiding non-essential contact, and 
to take particularly seriously the advice about working from 
home, and avoiding confined spaces such as pubs and 
restaurants.
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Lastly, it remains true as we have said in the last few weeks that 
risks of transmission of the disease at mass gatherings such as 
sporting events are relatively low. But obviously, logically as we 
advise against unnecessary social contact of all kinds, it is right 
that we should extend this advice to mass gatherings as well. And 
so we’ve also got to ensure that we have the critical workers we 
need, that might otherwise be deployed at those gatherings, to 
deal with this emergency. So from tomorrow, we will no longer 
be supporting mass gatherings with emergency workers in the 
way that we normally do. So mass gatherings, we are now 
moving emphatically away from

Second, as well as access to finance, businesses need support 
with their cashflow and fixed costs. Following the changed 
medical advice yesterday, there are concerns about the impact 
on pubs, clubs, theatres and other hospitality, leisure and retail 
venues. Let me confirm that, for those businesses which do have 
a policy that covers pandemics, the government’s action is 
sufficient and will allow businesses to make an insurance claim 
against their policy

a fortiori

If the only barrier to your business making an insurance 
claim was a lack of clarity on whether the government advising 
people to stay away from businesses, rather than ordering 
businesses to shut down, was sufficient to make a claim on 
business interruption insurance

The government’s medical advice of 16 March is 
sufficient to enable those businesses which have an 
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insurance policy that covers both pandemics and 
government ordered closure to make a claim - provided 
all other terms and conditions in their policy are met. 
Businesses should check the terms and conditions of their 
specific policy and contact their providers if in doubt.

However, most businesses have not purchased insurance 
that covers pandemic related losses. As such, any 
affected businesses should note the government’s full 
package of support, including the Coronavirus Business 
Interruption Loan Scheme and business rates holiday

SAGE considers that the UK is 2 to 4 weeks behind Italy in terms of the epidemic curve

significant effect, provided compliance rates are good and in line with the assumptions

And we come today to the key issue of schools where we have 
been consistently advised that there is an important trade off. … 

So looking at the curve of the disease and looking at where we 
are now – we think now that we must apply downward pressure, 
further downward pressure on that upward curve by closing the 
schools. So I can announce today and Gavin Williamson making 
statement now in House of Commons that after schools shut their 
gates from Friday afternoon, they will remain closed for most 
pupils – for the vast majority of pupils – until further notice. I 
will explain what I mean by the vast majority of pupils. … 

But of course, as I’ve always said, we also need to keep the NHS 
going and to treat the number of rising cases. So we need health 
workers who are also parents to continue to go to work. And we 
need other critical workers with children to keep doing their jobs 
too – from police officers who are keeping us safe to the 
supermarket delivery drivers, social care workers who look after 
the elderly and who are so vital. We will be setting out more 
details shortly about who we mean in these groups.

So we therefore need schools to make provision for the children 
of these key workers who would otherwise be forced to stay 
home. And they will also need to look after the most vulnerable 
children
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And that means we have to take the next steps, on scientific 
advice and following our plan, we are strengthening the 
measures announced on Monday which you will remember. And 
of course people have already made a huge effort to comply with 
those measures for avoiding unnecessary social contact. But we 
need now to push down further on that curve of transmission 
between us. 

And so following agreement between all the formations of the 
United Kingdom, all the devolved administrations, we are 
collectively telling, telling cafes, pubs, bars, restaurants to close 
tonight as soon as they reasonably can, and not to open 
tomorrow. Though to be clear, they can continue to provide take-
out services. 

We’re also telling nightclubs, theatres, cinemas, gyms and 
leisure centres to close on the same timescale. Now, these are 
places where people come together, and indeed the whole 
purpose of these businesses is to bring people together. But the 
sad things  is that today for now, at least physically, we need 
to keep people apart. And I want to stress that we will review the 
situation each month, to see if we can relax any of these 
measures.

And listening to what I have just said, some people may of course 
be tempted to go out tonight. But please don’t. You may think you 
are invincible, but there is no guarantee you will get mild 
symptoms, and you can still be a carrier of the disease and pass 
it on to others. So that’s why, as far as possible, we want you to 
stay at home, that’s how we can protect our NHS and save lives

The 21 March Regulations 
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Further developments in March 2020 

high rates of compliance for social distancing will be needed to bring the reproduction 
number below one and to bring cases within NHS capacity

Public polling over the weekend on 
behaviour indicated significant changes but room for improvement in compliance rates

From this evening I must give the British people a very simple 
instruction - you must stay at home. Because the critical thing 
we must do is stop the disease spreading between households. 
That is why people will only be allowed to leave their home for 
the following very limited purposes: 

shopping for basic necessities, as infrequently as 
possible

one form of exercise a day - for example a run, walk, or 
cycle - alone or with members of your household; 
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any medical need, to provide care or to help a vulnerable 
person; and 

travelling to and from work, but only where this is 
absolutely necessary and cannot be done from home. 

That’s all - these are the only reasons you should leave your 
home. You should not be meeting friends. If your friends ask you 
to meet, you should say No. You should not be meeting family 
members who do not live in your home. You should not be going 
shopping except for essentials like food and medicine - and you 
should do this as little as you can. And use food delivery services 
where you can. If you don’t follow the rules the police will have 
the powers to enforce them, including through fines and 
dispersing gatherings. 

To ensure compliance with the Government’s instruction to stay 
at home, we will immediately: 

close all shops selling non-essential goods, including 
clothing and electronic stores and other premises 
including libraries, playgrounds and outdoor gyms, and 
places of worship; 

we will stop all gatherings of more than two people in 
public – excluding people you live with; 

and we’ll stop all social events, including weddings, 
baptisms and other ceremonies, but excluding funerals.

The 26 March Regulations
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Categories of business into which policyholders fall 

Subsequent developments between April and July 2020 
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There was a big benefit, I think, as we brought in the lockdown 
measures, of the whole country moving together. We did think 
about moving with London and the Midlands first, because they 
were more advanced in terms of the number of cases, but we 
decided that we are really in this together, and the shape of the 
curve, if not the height of the curve, has been very similar across 
the whole country. It went up more in London but it’s also come 
down more, but the broad shape has been similar, which is what 
you’d expect, given that we’ve all been living through the same 
lockdown measures. The other thing to say is that it isn’t just 
about the level, it’s also about the slope of the curve, and if the 
R goes above one anywhere, then that would eventually lead to 
an exponential rise and a second peak and an overwhelming of 
the NHS in that area unless it’s addressed, so although the level 
of the number of cases is different in different parts, the slope of 
the curve has actually been remarkably similar across the 
country, so that argues for doing things as a whole country 
together

And so no, this is not the time simply to end the lockdown this 
week. Instead we are taking the first careful steps to modify our 
measures. And the first step is a change of emphasis that we hope 
that people will act on this week. We said that you should work 
from home if you can, and only go to work if you must. We now 
need to stress that anyone who can’t work from home, for 
instance those in construction or manufacturing, should be 
actively encouraged to go to work. And we want it to be safe for 
you to get to work. So you should avoid public transport if at all 
possible – because we must and will maintain social distancing, 
and capacity will therefore be limited. So work from home if you 
can, but you should go to work if you can’t work from home.

And to ensure you are safe at work we have been working to 
establish new guidance for employers to make workplaces 
COVID-secure. And when you do go to work, if possible do so 
by car or even better by walking or bicycle. But just as with 
workplaces, public transport operators will also be following 
COVID-secure standards.

And from this Wednesday, we want to encourage people to take 
more and even unlimited amounts of outdoor exercise. You can 
sit in the sun in your local park, you can drive to other 
destinations, you can even play sports but only with members of 
your own household. You must obey the rules on social 
distancing and to enforce those rules we will increase the fines 
for the small minority who break them …
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In step two – at the earliest by June 1 – after half term – we 
believe we may be in a position to begin the phased reopening of 
shops and to get primary pupils back into schools, in stages, 
beginning with reception, Year 1 and Year 6. … 

And step three - at the earliest by July - and subject to all these 
conditions and further scientific advice; if and only if the 
numbers support it, we will hope to re-open at least some of the 
hospitality industry and other public places, provided they are 
safe and enforce social distancing

General principles 

Rainy Sky SA v Kookmin Bank 

Rainy Sky Arnold v Britton 

Wood v Capita Insurance Services Ltd 
Rainy Sky Arnold v Britton 
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Prenn v Simmonds
Reardon Smith Line Ltd v Yngvar Hansen-Tangen

(trading as HE Hansen-Tangen)

Investors Compensation Scheme Ltd v 
West Bromwich Building Society

Rainy Sky
Arnold

Rainy Sky

Rainy Sky

Rainy Sky Gan 
Insurance Co Ltd v Tai Ping Insurance Co Ltd (No 2)

Arnold
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Arnold In re Sigma Finance 
Corpn

Sigma Finance 
Corpn

Arnold v Britton 

Rainy Sky 

Chartbrook
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Ltd v Persimmon Homes Ltd Investors
Compensation Scheme Ltd v West Bromwich Building Society 

Chartbrook

Chartbrook KPMG LLP v Network Rail Infrastructure Ltd 

Chartbrook

Honda Motor Europe Ltd v Powell

Arnold v Britton

absent
Netherlands v Deutsche Bank 

AG

Burger v Indemnity Mutual Marine 
Assurance Co 

Ejusdem generis and noscitur a sociis

ejusdem generis noscitur a sociis

Colinvaux’s Law of Insurance 

ejusdem generis
noscitur a sociis Watchorn v Langford

Tektrol Ltd (formerly Atto Power Controls Ltd) 
v International Insurance Co of Hanover Ltd 

noscitur a sociis
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noscitur a sociis

Contra proferentem 

contra proferentem

proferens
proferens
Lewison on the Interpretation of Contracts

Cornish v Accident Insurance Co 
Ltd

McGeown v Direct Travel Insurance

Rainy Sky Arnold v Britton Wood v Capita
contra proferentem Impact Funding Solutions Limited 

(Respondent) v AIG Europe Insurance Ltd (formerly known as Chartis Insurance (UK)
Ltd

contra proferentem

Tektrol Ltd (formerly Atto 
Power Controls Ltd) v International Insurance Co of Hanover 
Ltd
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Photo Production Ltd 
v Securicor Transport Ltd

Dairy Containers Ltd v Tasman Orient Line 
CV

Crowden v QBE Insurance (Europe) Ltd
Impact 

Funding Solutions

i.e
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contra proferentem

contra proferentem
Rainy Sky SA v 

Kookmin Bank

If there 
are two possible constructions, the court is entitled to prefer the 
construction which is consistent with business common sense 
and to reject the other

Where the parties have used 
unambiguous language, the court must apply it

The relevant background 

Arnold v Britton Investors
Compensation Scheme 

Lewison on the Interpretation of Contracts

Toomey v Eagle Star Insurance Co 
Ltd

Lymington Marina Ltd v 
MacNamara

Sunport Shipping Ltd v Tryg-Baltica 
International (UK) Ltd (The Kleovoulos of Rhodes)
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Panamanian Oriental 
Steamship Corporation v Wright (The Anita) 

The Kleovoulos of Rhodes

The Kleovoulos of Rhodes

Orient-Express Hotels Ltd v Assicurazioni Generali SpA 
Orient Express”
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The RSA 3 policy wording 

in consequence of loss or 
destruction of or Damage insured under Section 1

Cover

In the event of Business Interruption We will pay to You in 
respect of each item in the Schedule the amount of loss resulting 
from such interruption or interference provided that at the time 
of the happening of the loss destruction or Damage there is an 
insurance in force covering Your interest in the Property at the 
Premises against such loss destruction or Damage and that: 

a) payment shall have been made or liability admitted therefore 
; or 

b) payment would have been made or liability admitted therefore 
but for the operation of a proviso in such insurance 

excluding liability for losses below a specified amount
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as a result of the accidental 
failure of supply of” the 
Premises

We shall indemnify You in respect of interruption or 
interference with the Business during the Indemnity Period
following: 

a) any 

i. occurrence of a Notifiable Disease (as defined below) at the 
Premises or attributable to food or drink supplied from the 
Premises;

ii. discovery of an organism at the Premises likely to result in 
the occurrence of a Notifiable Disease; 

iii. occurrence of a Notifiable Disease within a radius of 25 
miles of the Premises;
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b) the discovery of vermin or pests at the Premises which causes 
restrictions on the use of the Premises on the order or advice of 
the competent local authority; 

c) any accident causing defects in the drains or other sanitary 
arrangements at the Premises which causes restrictions on the 
use of the Premises on the order or advice of the competent local 
authority; or 

d) any occurrence of murder or suicide at the Premises.

Additional Definition in respect of Notifiable Diseases 

1. Notifiable Disease shall mean illness sustained by any person 
resulting from: 

i. food or drink poisoning; or 

ii. any human infectious or human contagious disease excluding 
Acquired Immune Deficiency Syndrome (AIDS) or an AIDS 
related condition an outbreak of which the competent local 
authority has stipulated shall be notified to them 

2. For the purposes of this clause: 

Indemnity Period shall mean the period during which the results 
of the Business shall be affected in consequence of the 
occurrence discovery or accident beginning: 

i. in the case of a) and d) above with the date of the occurrence 
or discovery; or 

ii. in the case of b) and c) above the date from which the 
restrictions on the Premises applied; and ending not later than 
the Maximum Indemnity Period thereafter shown below. 

Premises shall mean only those locations stated in the Premises 
definition.  In the event that the section includes an extension 
which deems loss destruction or Damage at other locations to 
be an Incident such extension shall not apply to this clause. 

3. We shall not be liable under this clause for any costs incurred 
in the cleaning repair replacement recall or checking of 
Property

4. We shall only be liable for the loss arising at those Premises
which are directly affected by the occurrence discovery or 
accident Maximum Indemnity Period shall mean 3 months
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Applicable to all sections other than Section 5 – Employers’ 
Liability and Section 6 – Public Liability

Contamination or Pollution Clause 

a) The insurance by this Policy does not cover any loss or 
Damage due to contamination pollution soot deposition 
impairment with dust chemical precipitation adulteration 
poisoning impurity epidemic and disease or due to any limitation 
or prevention of the use of objects because of hazards to health. 

b) This exclusion does not apply if such loss or Damage arises 
out of one or more of the following Perils: 

Fire, Lightning, Explosion, Impact of Aircraft 

Vehicle Impact Sonic Boom 

Accidental Escape of Water from any tank apparatus or 
pipe Riot, Civil Commotion, Malicious Damage

Storm, Hail Flood Inundation Earthquake 

Landslide Subsidence Pressure of Snow, Avalanche 
Volcanic Eruption 

a)  If a Peril not excluded from this Policy arises directly 
from Pollution and/or Contamination any loss or Damage
arising directly from that Peril shall be covered. 

b)  All other terms and conditions of this Policy shall be 
unaltered and especially the exclusions shall not be superseded 
by this clause

Business

Activities directly connected with the Business shown in the 
Schedule and no other for the purposes of this Policy …

…

Damage 

Material loss destruction or Damage.

…
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Premises 

The part of the Premises at the address or addresses specified in 
the Schedule which You occupy for the purposes of the Business
and otherwise occupied as offices or private dwellings unless 
otherwise agreed with Us

Business Interruption 

Business Interruption shall mean loss resulting from 
interruption of or interference with the Business carried on by 
You at the Premises in consequence of loss or destruction of or 
Damage insured under Section 1 to Property used by You at the 
Premises for the purpose of the Business

…

Incident

a) Loss or destruction of or Damage to Property used by You at 
the Premises for the purpose of the Business; or 

b) Loss destruction of or Damage to Your books of account or 
other Business books or records at the Premises in respect of 
Book Debts

Section 2 – Gross Profit/Estimated Gross Profit 
(if shown as operative in the Schedule) 

The insurance is limited to loss of Gross Profit due to: 

a) reduction in Turnover; and

b) increase in cost of working; 

and the amount payable as indemnity shall be: 

a) in respect of a reduction in Turnover:

b) the sum produced by applying the Rate of Gross Profit to the 
amount by which the Turnover during the Indemnity Period
shall fall short of the Standard Turnover in consequence of the 
Incident …

Section 2 – Gross Revenue/Estimated Gross Revenue 
(if shown as operative in the Schedule) 

The insurance is limited to  
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a) loss of Gross Revenue;

…

and the amount payable as indemnity shall be: 

a) in respect of loss of Gross Revenue: the amount by which the 
Gross Revenue during the Indemnity Period shall fall short of 
the Standard Gross Revenue in consequence of the Incident …

Under Rate of Gross Profit, Annual Turnover, Standard
Turnover, Annual Rent receivable, Standard Rent, Receivable 
Annual Gross Revenue and Standard Gross Revenue
adjustments shall be made as may be necessary to provide for 
the trend of the Business and for variations in or other 
circumstances affecting the Business either before or after the 
Incident or which would have affected the Business had the 
Incident not occurred so that the figures thus adjusted shall 
represent as nearly as may be reasonably practicable the results 
which but for the Incident would have been obtained during the 
relative period after the Incident

interruption 
of or interference with the Business during the Indemnity Period following any
occurrence of a Notifiable Disease within a radius of 25 miles of the Premises

which is part of the 
factual background and represents a looser causal connection than ‘resulting from’ and 
similar
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illness sustained by any person 
resulting from … any human infectious or human contagious disease

interruption or interference with the Business
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in consequence 
of

Additional
Definition in respect of Notifiable Disease
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inter alia
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we are really in this together the shape of the curve … 
has been very similar across the whole country
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attributable to food or drink supplied from the Premises
Additional Definition in respect of Notifiable 

Diseases
food or drink poisoning

all other 
terms and conditions of the Policy
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contra proferentem

“…
adjustments shall be made as may be necessary to provide for the trend of the Business 
and for variations in or other circumstances affecting the Business either before or after 
the occurrence of the insured peril or which would have affected the Business had the 
insured peril not occurred so that the figures thus adjusted shall represent as nearly as 
may be reasonably practicable the results which but for the insured peril would have 
been obtained during the relative period after the occurrence of the insured peril

prima facie
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The RSA 4 policy wording 

“accepted by and 
adopted as [that] of the Insurer”. 

In the event of interruption or interference to the Insured’s
Business as a result of: 

…

viii. Notifiable Diseases & Other Incidents:

a. discovered at an Insured Location;

b. attributable to food or beverages supplied at or from the 
Insured Locations;

c. which are reasonably likely to result from an organism 
discovered at an Insured Location; and/or 

d. occurring within the Vicinity of an Insured Location,
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during the Period of Insurance

…

within the Territorial Limits, the Insurer agrees to pay the 
Insured the resulting Business Interruption Loss

9. Business Interruption Loss means: 

i. the Reduction in Turnover;

ii. Increased Cost of Working; and/or 

iii. Research & Development Expenditure.

…

17. Covered Event means the events as described in 
Insuring Clause 2.1, 2.2 2.3 or 2.4 or any applicable Extension.

…

42. Indemnity Period means the period of time during 
which interruption or interference to the Insured’s Business 
occurs as a consequence of the Covered Event beginning with 
the occurrence of the Covered Event and ending not later than 
the end of the Maximum Indemnity Period thereafter. 

…

69. Notifiable Diseases & Other Incidents means: 

i.  one of the following tabulated diseases and/or illnesses: 

Acute encephalitis  
Acute infectious hepatitis 
Acute meningitis  
Acute poliomyelitis 
Anthrax
Botulism
Brucellosis  
Cholera
Diphtheria
Enteric Fever (typhoid or Paratyphoid fever) 
Food poisoning 
Infectious bloody diarrhea 
Invasive group A streptococcal disease 
Legionnaires Disease
Leprosy
Malaria
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Measles
Meningitis
Meningococcal septicemia  
Mumps
Plague
Rabies
Rubella
Scarlet fever  
Severe Acute Respiratory Syndrome (SARS)  
Smallpox
Tetanus
Tuberculosis
Typhus
Viral hepatitis  
Viral haemorrhagic fever (VHF)
Whooping cough
Yellow fever 
   
ii.  any additional diseases notifiable under the Health Protection 
Regulations (2010), where a disease occurs and is subsequently 
classified under the Health Protection Regulations (2010) such 
disease will be deemed to be notifiable from its initial outbreak; 

iii. any additional notifiable diseases in animals as determined 
by the Department for Environment, Food & Rural Affairs and 
Animal and Plant Health Agency or any successor agency; 

iv. any accidental or malicious deposit of radioactive isotopes, 
biological or chemical materials reasonably believed by the 
Insured to be hazardous; 

v.  defective sanitation or any other enforced closure of an 
Insured Location by any governmental authority or agency or a 
competent local authority for health reasons or concerns. 

…

93. Reduction in Turnover means: 

i.  the amount by which the Turnover during the Indemnity
Period falls short of the Standard Turnover;

LESS

ii. any costs normally payable out of Turnover (excluding 
depreciation) as may cease or be reduced during the Indemnity 
Period as a consequence of the Covered Event.

…
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107. Standard Turnover means the Turnover during that 
equivalent period before the date of any Covered Event which 
corresponds with the Indemnity Period to which adjustments 
have been made to take into account the trend of the Insured’s 
Business and for variations in or other circumstances affecting 
the Insured’s Business either before or after the Covered Event
or which would have affected the Insured’s Business had the 
Covered Event not occurred so that the figures thus adjusted will 
represent as nearly as may be reasonably practicable the results 
which but for the Covered Event would have been obtained 
during the Indemnity Period.

…

116. Turnover means: 

i. the amount paid or payable to the Insured for goods sold 
and/or services rendered in the course of the Insured’s Business 
at the Insured Locations; and 

ii.  Rent Receivable; and 

iii. interest income on the Insured’s capital deposits and 
monetary balances. 

…

120. Vicinity means an area surrounding or adjacent to an 
Insured Location in which events that occur within such area 
would be reasonably expected to have an impact on an Insured 
or the Insured’s Business
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did agree to provide 
cover for BI losses to the particular business by reason of a single local, regional, 
national or worldwide outbreak of a notifiable disease, providing it was actually present 
within … the Vicinity of the premises

physically
circumscribed (as opposed to an expansive) area 
surrounding or adjacent to close spatial proximity to the Premises

must
be one specific to the Vicinity
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an area surrounding or adjacent to an Insured
Location

area surrounding or adjacent to an Insured
Location

Case 3:20-cv-07476-VC   Document 40-1   Filed 04/08/21   Page 51 of 88

E.R. 095



Case 3:20-cv-07476-VC   Document 40-1   Filed 04/08/21   Page 52 of 88

E.R. 096



interruption or 
interference to the Insured’s Business as a result of

The Argenta policy wording 
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The COMPANY will also indemnify the INSURED as provided 
in The Insurance of this Section for such interruption as a result 
of

…

4. Defective Sanitation NOTIFIABLE HUMAN DISEASE 
Murder or Suicide 

(a) closure or restriction on the use of the PREMISES by order 
of a Public Authority consequent upon vermin pests defects in 
drains or defective sanitation at the PREMISES

(b) any occurrence of a NOTIFIABLE HUMAN DISEASE at
the PREMISES or attributable to food or drink supplied from 
the PREMISES

(c) any discovery of an organism at the PREMISES likely to 
result in the occurrence of a NOTIFIABLE HUMAN 
DISEASE

(d) any occurrence of a NOTIFIABLE HUMAN DISEASE
within a radius of 25 miles of the PREMISES

(e) any occurrence of murder or suicide at the PREMISES.

Section Exclusions 

The COMPANY will not be liable for 

(i) for any amount in excess of £25,000 

(ii) for any costs incurred in the cleaning repair replacement 
recall or checking of the property 

(iii) for any loss arising from those PREMISES that are not 
directly affected by the occurrence discovery or accident.

NOTIFIABLE HUMAN DISEASE

illness sustained by any person resulting from  

(a) food or drink poisoning or 

(b) any human infectious or human contagious disease an 
outbreak of which the competent local authority has stipulated 

Case 3:20-cv-07476-VC   Document 40-1   Filed 04/08/21   Page 54 of 88

E.R. 098



shall be notified to them excluding Acquired Immune Deficiency 
Syndrome (AIDS) or an AIDS related condition. 

STANDARD GROSS INCOME 

the GROSS INCOME during that period in the twelve months 
immediately before the date of the DAMAGE which corresponds 
with the INDEMNITY PERIOD  to which such adjustments will 
be made as necessary to take account of the trend of the 
BUSINESS and of the variations in or other circumstances 
affecting the BUSINESS either before or after the DAMAGE or 
which would have affected the BUSINESS had the DAMAGE
not occurred so that the figures thus adjusted will represent as 
nearly as may be practicable the results which but for the 
DAMAGE would have been obtained during the relative period 
after the DAMAGE

The COMPANY will pay as indemnity the amount of the loss 
sustained by the INSURED as follows 

A) In respect of the reduction in GROSS INCOME

the amount by which the GROSS INCOME during the 
INDEMNITY PERIOD falls short of the STANDARD GROSS 
INCOME due to the DAMAGE

interruption as a result of … any occurrence
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an
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any occurrence of a 
NOTIFIABLE HUMAN DISEASE only within a radius of 25 miles of the PREMISES
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an outbreak of which the competent local 
authority has stipulated shall be notified to them

New World Harbourview Hotel Co Ltd v Ace Insurance Ltd

The MS Amlin 1-2 policy wordings 
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For each item in the schedule, we will pay you for any 
interruption or interference with the business resulting from 
damage to property used by you at the premises for the purpose 
of the business occurring during the period of insurance caused 
by an insured cover and provided that damage is not excluded 
under section 1

Loss or destruction of or damage to the property insured as 
stated in the schedule and used by you in connection with the business

We will pay you for: 

...

6. Notifiable disease, vermin, defective sanitary arrangements, 
murder and suicide 

Consequential loss as a result of interruption of or interference 
with the business carried on by you at the premises following: 

a) i. any notifiable disease at the premises or due to food or 
drink supplied from the premises;

ii. any discovery of an organism at the premises likely to result 
in the event of a notifiable disease;

iii. any notifiable disease within a radius of twenty five miles of 
the premises;

b) the discovery of vermin or pests at the premises which causes 
restrictions on the use of the premises on the order of the 
competent local authority; 

c) any accident causing defects in the drains or other sanitary 
arrangements at the premises which causes restrictions on the 
use of the premises on the order of the competent local authority; 
or
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 any murder or suicide at the premises.

The maximum we will pay for any one loss will not exceed 
£100,000.

Conditions 

1. For the purpose of this additional cover premises will mean 
only those locations stated in the premises definition.  If this 
policy includes an additional cover which deems damage at 
other locations to be insured, the additional cover will not apply 
to this additional cover.

2. We will not be liable for any costs incurred in the cleaning, 
repair, replacement, recall or checking of property. 

3. We will only be liable for loss arising at those premises which 
are directly affected by the loss, discovery or accident. 

Loss
resulting from interruption of or interference with the business carried on by you at the 
premises in consequence of damage to property used by you at the premises for the 
purpose of the business

Indemnity period

The period beginning with the loss and ending not later than the 
maximum indemnity period after that during which the results 
of the business will be affected following the loss’ 

However for the Notifiable disease additional cover the 
following definition applies: 

The period during which the results of the business will be 
affected following the loss, discovery or accident beginning: 

a) In the case of 1 and 4 
with the date of the loss or discovery; or

b) In the case of 2 and 3  with the date from which 
the restrictions on the premises are applied and ending not later 
than the maximum indemnity period after that. 

…

Maximum indemnity period 
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The indemnity period stated in the schedule, other than under 
the Notifiable Disease and the Lottery win by your employees 
additional covers where it is 3 months. 

Notifiable disease 

Illness sustained by any person resulting from: 

a) food or drink poisoning; or 

b) any human infectious or contagious disease (excluding 
Acquired Immune Deficiency Syndrome (AIDS)) an outbreak of 
which the competent local authority has stipulated will be 
notified to them

“the sum produced by applying the rate of gross profit to the amount 
by which the turnover during the indemnity period will following the damage fall short 
of the standard turnover

The turnover during that period in the 12 months immediately 
before the date of the damage which corresponds with the 
indemnity period to which adjustments will be made as 
necessary to provide for the trend of the business and for 
variations in or other circumstances affecting the business had 
the damage not occurred, so that the figures adjusted represent 
as nearly as may be reasonably practicable the results which but 
for the damage would have been obtained during the relative 
period after the damage

We will pay you for: 

…

6. … consequential loss following: 

a) … 

iii. any notifiable disease within a radius of twenty five miles of 
the premises 
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…

Loss resulting from interruption of or interference with 
the business carried on by you at the premises following damage to property used by 
you at the premises for the purpose of the business
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following
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any notifiable disease within a 
radius of 25 miles of the premises

arising at those 
premises which are directly affected by the loss, discovery or accident

The QBE 1-3 policy wordings 
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loss caused by the interruption of or 
interference with the business resulting directly from damage to property used by you at 
the premises within the territorial limits

loss of, destruction of or damage to tangible property
the buildings and land shown in the schedule 

being occupied by you for the purpose of the business
“the business stated in the schedule”

Murder, suicide or disease

interruption of or interference with the business arising from: 

a) any human infectious or human contagious disease (excluding 
Acquired Immune Deficiency Syndrome (AIDS) or an AIDS 
related condition) an outbreak of which the local authority has 
stipulated shall be notified to them manifested by any person 
whilst in the premises or within a twenty five (25) mile radius of 
it; 

b) actual or suspected murder, suicide or sexual assault at the 
premises;
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c) injury or illness sustained by any person arising from or 
traceable to foreign or injurious matter in food or drink provided 
in the premises;

d) vermin or pests in the premises ;

e) the closing of the whole or part of the premises by order of a 
competent public authority consequent upon defect in the drains 
or other sanitary arrangements at the premises.

The insurance by this clause shall only apply for the period 
beginning with the occurrence of the loss and ending not later 
than three (3) months thereafter during which the results of the 
business shall be affected in consequence of the damage 

… we will not indemnify you for any loss: 

…

Off premises damage 

any loss caused by:

a) acts of any civil, government or military authority caused by 
or following: 

i) conflagration; or 

ii) storm; or 

iii) earthquake; or  

iv) explosion; or 

v) impact by aircraft or other ariel or spatial device; or 

vi) flood; or 

vii) actual or suspected presence of any radioactive or toxic 
material (including “dirty bombs”); or 

viii) suspect packages 

…
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Trend adjusted

Trend adjusted means adjustments will be made to figures as 
may be necessary to provide for the trend of the business and for 
variations in or circumstances affecting the business either 
before or after the damage or which would have affected the 
business had the damage not occurred, so that the figures thus 
adjusted will represent as nearly as may be reasonably 
practicable the results which but for the damage would have 
been obtained during the relative period after the damage.

3.2.4 Infectious disease, murder or suicide, food or drink or 
poisoning

Loss resulting from interruption of or interference with the 
business in consequence of any of the following events: 

a) any occurrence of a notifiable disease at the premises or 
attributable to food or drink supplied from the premises;

b) any discovery of any organism at the premises likely to result 
in the occurrence of a notifiable disease;

c) any occurrence of a notifiable disease within a radius of 25 
miles of the premises;

d) the discovery of vermin or pests at the premises which cause 
restrictions on the use of the premises on the order or advice of 
the competent local authority; 

e) any accident causing defects in the drains or other sanitary 
arrangements at the premises which causes restrictions on the 
use of the premises on the order of the competent local authority; 

f) any occurrence of murder or suicide at the premises;

provided that the  
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g) insurer shall not be liable for any costs incurred in cleaning, 
repair, replacement, recall or checking of property except as 
stated below; 

h) insurer shall only be liable for loss arising at those premises
which are directly subject to the incident; 

i) insurer’s maximum liability under this cover extension clause 
in respect of any one incident shall not exceed GBP 100,000 or 
15% of the total sum insured (or limit of liability) for this 
insured section B, whichever is lesser, any one claim and GBP 
250,000 any one period of insurance

18.47.1 Indemnity period means the period beginning with the 
occurrence of the damage and ending not later than the 
maximum indemnity period thereafter during which the results 
of the business will be affected in consequence of the damage.

18.47.2  But for the purposes of clause 3.2.4 the indemnity period 
shall mean the period during which the results of the business 
shall be affected in consequence of the an  event beginning 
in the case of: 

3.2.4 a) and d) with the occurrence or discovery of the incident, 

3.2.4 b) and c) above with the date from which the restrictions 
on the premises are applied, 

and ending not later than twelve (12) months thereafter

Notifiable disease means illness sustained by any person 
resulting from: 

18.67.1 food or drink poisoning, or 

18.67.2 any human infectious or human contagious disease, an 
outbreak of which the competent local authority has stipulated 
shall be notified to them excluding Acquired Immune Deficiency 
Syndrome (AIDS), an AIDS related condition or avian influenza
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The insurer shall indemnify the insured for the following, if 
shown as insured in the schedule:

…

3.4.8 Notifiable disease, murder or suicide, food or drink 
poisoning

Loss resulting from interruption of or interference with the 
business as covered by this section in consequence of any of the 
following events: 

a) an occurrence of a notifiable disease at the premises or 
attributable to food or drink supplied from the premises;

b) the discovery of any organism at the premises likely to result 
in the occurrence of a notifiable disease; 

c) an occurrence of a notifiable disease within a radius of one 
(1) mile of the premises;

d) the discovery of vermin or pests at the premises which causes 
restrictions on the use of the premises on the order or advice of 
the competent local authority; 

e) an accident causing defects in the drains or other sanitary 
arrangements at the premises which causes restrictions on the 
use of the premises on the order or advice of the competent local 
authority;

f) an occurrence of actual or suspected murder, suicide or actual 
or alleged sexual assault at the premises.

Provided that: 

i) the insurer shall only be liable for loss arising at those 
premises which are directly subject to the incident;

ii) the insurer shall not be liable for any costs incurred in 
cleaning, repair, replacement, recall or checking of property 
except as provided for in the Property section.
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‘Notifiable disease’ means illness sustained by any person 
resulting from any diseases that may be notifiable under the 
Health Protection (Notification) Regulations 2010

A single and unexpected event, which occurs at an identifiable 
time and place
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an outbreak of which the local 
authority has stipulated shall be notified to them

manifested by any person whilst in the 
premises or within a twenty five mile radius of it
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Axa 
Reinsurance v Field 
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The Hiscox 1-4 policy wordings 
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What is covered We will insure you for your financial losses 
and other items specified in the schedule, resulting solely and 
directly from an interruption to your activities caused by: 

…

Public authority 13.  your inability to use the insured 
premises due to restrictions imposed by a public authority 
during the period of insurance following: 

a. a murder or suicide; 

b. an occurrence of any human infectious or human contagious 
disease, an outbreak of which must be notified to the local 
authority;

c. injury or illness of any person traceable to food or drink 
consumed on the insured premises;

d. defects in the drains or other sanitary arrangements;

e. vermin or pests at the insured premises.

…

How much we will pay We will pay up to the amount insured
…

…

Loss of income The difference between your actual income
during the indemnity period and the income it is estimated you
would have earned during that period or, if this is your first 
trading year, the difference between your income during the 
indemnity period and during the period immediately prior to the 
loss, less any savings resulting from the reduced costs and 
expenses you pay out of your income during the indemnity 
period. …
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Loss of gross profit The sum produced by applying the rate of 
gross profit to any reduction in income during the indemnity 
period plus increased costs of working and alternative hire 
costs less any expenses or charges which cease or are reduced. 

…

Business trends Provided that you advise us of your
estimated annual income, or estimated annual gross profit if 
applicable, at the beginning of each period of insurance, the 
amount insured will automatically be increased to reflect any 
special circumstances or trends affecting your activities, either 
before or after the loss.  The amount that we will pay will reflect 
as near as possible the result that would have been achieved if 
the insured damage had not occurred.

Notifiable human disease Any human infectious or human 
contagious disease, an outbreak of which must be notified to the 
local authority

We will insure you for your financial losses and any other items 
specified in the schedule, resulting solely and directly from an 
interruption to your business caused by: 

…

Public authority 5.  your inability to use the salon due to 
restrictions imposed by a public authority during the period of 
insurance following: 

a. a murder or suicide; 

b. an occurrence of a notifiable human disease;

c. injury or illness of any person traceable to food or drink 
consumed on the premises; 

d. defects in the drains or other sanitary arrangements; 

e. vermin or pests at the premises.

Business trends The amount we pay for loss of income or 
loss of gross profit will be amended to reflect any special 
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circumstances or business trends affecting your business, either 
before or after the loss, in order  that the amount paid reflects as 
near as possible the result that would have been achieved if the 
insured damage or restriction had not occurred

We will also insure you for your loss of gross profit up to the 
limit stated in the schedule as applicable resulting solely and 
directly from an interruption to your business caused by the 
following: 

…

Public authority d. your inability to use the business 
premises due to restrictions imposed by a public authority 
following: 

i. a murder or suicide; 

ii. an occurrence of any human infectious or human contagious 
disease an outbreak of which must be notified to the local 
authority;

iii. injury or illness of any person traceable to food or drink 
consumed on the premises; 

iv. vermin or pests at the premises

We will insure you for your financial losses and any other items 
specified in the schedule, resulting solely and directly from an 
interruption to your business caused by: 

…

Public authority 7. your inability to use the business 
premises due to restrictions imposed by a public authority 
during the period of insurance following: 

a. a murder or suicide; 

b. an occurrence of a notifiable human disease within one mile 
of the business premises;

c. injury or illness of any person traceable to food or drink 
consumed on the premises; 
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d. defects in the drains or other sanitary arrangements; or

e. vermin or pests at the premises

Any human infectious or human 
contagious disease, an outbreak of which must be notified to the local authority

Business trends The amount we pay for loss of gross profit
will be amended to reflect any special circumstances or business 
trends affecting your business, either before or after the loss, in 
order that the amount paid reflects as near as possible the result 
that would have been achieved if the insured damage, insured 
failure, cyber-attack or restriction had not occurred
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these statements were received by the populace as instructions and acted on as 
instructions restrictions imposed

upwards only and/or optional at the election of the insured

in which there was no COVID-19 in the UK and no 
Government advice, orders, laws or other measures in relation to COVID-19, or 
alternatively in which such of these events as the Court adjudges to be interlinked had 
not occurred
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small scale, local and in some sense specific to 
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the insured
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ex hypothesi
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The RSA 1 policy wording 

Loss as a result of

A) closure or restrictions placed on the Premises as a result of 
a notifiable human disease manifesting itself at the Premises or 
within a radius of 25 miles of the Premises.

B) injury or illness sustained by any customer or Employee
arising from or traceable to foreign or injurious matter in food 
or drink sold from the Premises.

C) closing of the whole or part of the Premises by order of the 
Public Authority for the area in which the Premises are situate 
as a result of defects in the drains and other sanitary 
arrangements at the Premises

D) murder, rape or suicide occurring at the Premises.

E) closure or restrictions placed on the Premises on the advice 
or with the approval of the Medical Officer of Health or the 
Public Authority as a result of vermin and pests at the Premises

The actual amount of the reduction in the Gross 
Revenue received by You during the Indemnity Period solely as a result of Damage to 
Buildings…
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EXHIBIT A – 
Part 2 
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RSA 4: The “enforced closure” clause 

Specified Causes
Notifiable Diseases and Other Incidents Notifiable Diseases and Other 

Incidents defective sanitation or any other enforced closure 
of an Insured Location by any governmental authority or agency or a competent local 
authority for health reasons or concerns
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The Arch policy wording 

We will also indemnify You in respect of reduction in Turnover 
and increase in cost of working as insured under this Section 
resulting from…  

(7) Government or Local Authority Action 
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Prevention of access to The Premises due to the actions or advice 
of a government or local authority due to an emergency which is 
likely to endanger life or property.

We will not indemnify You in respect of 

(1) any incident lasting less than 12 hours 

(2) any period other than the actual period when the access to 
The Premises was prevented 

(3) a Notifiable Human Infectious or Contagious Disease as 
defined in the current relevant legislation occurring at The 
Premises 

The maximum We will pay under this Clause is £25,000, or the 
Business Interruption Sum Insured or limit shown in the 
Schedule, whichever is the lower, in respect of the total of all 
losses occurring during the Period of Insurance
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“Damage to property in the vicinity of The Premises by any 
cause included under the Property Damage Section which 
hinders or prevents access to The Premises.”  

de minimis
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Tennants (Lancashire) Ltd 
v CS Wilson & Co Ltd
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Westfalische Central-Genossenschaft GmbH v Seabright Chemicals 
Limited
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de minimis
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de minimis
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Rate of Gross Profit and Standard Turnover may be adjusted to 
reflect any trends or circumstances which

(i) affect The Business before or after the Damage  

(ii) would have affected The Business had the Damage not 
occurred.

The adjusted figures will represent, as near as possible, the 
results which would have been achieved during the same period 
had the Damage not occurred

Accidental loss or destruction of or damage to property used by 
You at The Premises for the purpose of The Business

Accidental
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loss or destruction of or damage to Property Insured

We will indemnify You in respect of Damage occurring during the Period of 
Insurance at the Premises

In respect of each item in the Schedule We will indemnify You 
in respect of any interruption or interference with The Business 
as a result of Damage occurring during the Period of Insurance 
by

(1) any cause not excluded by the terms of the Property Damage 
and, or Theft Sections of Your policy

“We will also indemnify You in respect of reduction in Turnover and 
increase in cost of working as insured under this Section resulting from…”

Case 3:20-cv-07476-VC   Document 40-2   Filed 04/08/21   Page 15 of 76

E.R. 147



Orient Express

Orient Express

Rate of Gross Profit and Standard Turnover may be adjusted to 
reflect any trends or circumstances which

(i) affect The Business before or after the Prevention of 
access to The Premises due to the actions or advice of 
government due to an emergency which is likely to 
endanger life… 

(ii) would have affected The Business had the Prevention of 
access to The Premises due to the actions or advice of 
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government due to an emergency which is likely to 
endanger life not occurred.

The adjusted figures will represent, as near as possible, the 
results which would have been achieved during the same period 
had the Prevention of access to The Premises due to the actions 
or advice of government due to an emergency which is likely to 
endanger life not occurred

New World 
Harbourview Hotel v Ace Insurance 
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The Ecclesiastical Insurance Office policy wordings 

The insurance by this section is extended to cover loss resulting 
from interruption of or interference with your usual activities as 
a result of the following…

The insurance by this section is extended to cover loss as 
insured hereunder directly resulting from interruption of or 
interference with the business carried on by you at the premises
in consequence of the following
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1 Prevention of access

Access to or use of the premises being prevented or hindered by 

(a) damage to neighbouring property by any of the insured 
events 

(b) any action of Government Police or Local Authority due to 
an emergency which could endanger human life or neighbouring 
property

Excluding

(i) any restriction of use of less than four hours 

(ii) any period when access to the premises was not prevented or 
hindered

(iii) closure or restriction in the use of the premises due to the 
order or advice of the competent local authority as a result of an 
occurrence of an infectious disease (or the discovery of an 
organism resulting in or likely to result in the occurrence of an 
infectious disease) food poisoning defective drains or other 
sanitary arrangements or vermin or pests 

Provided that 

our liability in respect of any one occurrence shall not exceed 
the sum insured by the items or any limit of liability shown in the 
schedule
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What is covered 

(a) any occurrence of a speci ed disease being contracted by 
a person at the premises or within a radius of 25 miles of the 
premises;

(b) any discovery of an organism at the premises likely to 
result in the occurrence of a speci ed disease being 
contracted by a person at the premises;

(c) any injury or illness sustained by any person arising from 
or traceable to foreign or injurious matter in food or drink 
provided at the premises;

(d) any accident causing defects in drains or other sanitary 
arrangements at the premises;

which causes restrictions in the use of the premises on the order 
or advice of the competent local authority.  

(e) any discovery of vermin at the premises;

(f) murder, rape or suicide at the premises.

Special conditions 

(i) We shall only be liable for the loss arising at those premises
which are directly affected by the occurrence, discovery or 
accident. In the event that the policy includes an extension which 
deems damage at other locations to be damage at the premises
such extension shall not apply to this Extension. 

(ii) Indemnity period shall mean the period during which your
results shall be affected in consequence of the occurrence, 
discovery or accident beginning with the date from which the 
restrictions on the premises are applied (or in the case of (f) 
above with the date of occurrence) and ending not later than 
three months thereafter.  

(iii) In respect of (e) you must obtain our consent before you
restrict the use of the premises.

What is not covered 

Costs incurred in the cleaning, repair, replacement, recall or 
checking of property
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Impact Funding Solutions v AIG Europe

Crowden v QBE Insurance

Arnold v Britton Doleman v 
Shaw Lewison on 
the Interpretation of Contracts

“an event or situation which 
threatens serious damage to human welfare in a place in the United Kingdom”.

“the appropriate Minister, 
a local authority or other person.” 
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Crowden contra 
proferentem
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1. Loss of income

We will pay the difference between the income you would have 
received during the indemnity period if there had been no 
damage and the income you actually received during that 
period…

“as may be necessary to provide for the trend of the business
and any other circumstances affecting the business either before 
or after the damage or which would have affected the business
had the damage not occurred so that the adjusted figures 
represent as near as possible the results which would have been 
obtained during the relative period after the damage had the 
damage not occurred

“physical loss, destruction or 
damage”

“if any building or other property used by you at the 
premises specified in the schedule for the purpose of the business is destroyed or 
damaged during the period of insurance by any of the insured events (destruction or 
damage so caused being termed damage) and the business carried on by you at the 
premises is in consequence interrupted or interfered with”. 
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The Hiscox NDDA clause 
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We will insure you for your financial losses and other items 
specified in the schedule, resulting solely and directly from an 
interruption to your activities caused by:…

Non-damage denial of access

an incident occurring during the period of the insurance within
a one mile radius of the insured premises which results in a 
denial of access or hindrance in access to the insured premises, 
imposed by any civil or statutory authority or by order of the 
government or any public authority, for more than 24 
consecutive hours

“within the 
vicinity” 

An incident during the period of insurance within the vicinity 
of the business premises which results in a denial of or 
hindrance in access to the business premises imposed by the 
police or other statutory authority
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insured damage in the vicinity of the insured premises or any 
fundraising event resulting in a shortfall in your expected 
income or gross profit for more than two consecutive days

Axa Reinsurance v Field 
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“a denial of access or hindrance in access”

“imposed by any civil or statutory authority 
or by order of the government or any public authority”

“results in” “an incident 
occurring… within a one mile radius of the insured premises”

“an incident… within a one mile radius 
of the insured premises” “an incident within a one mile 
radius of the insured premises” 
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“within a one mile radius of the insured premises” “within the vicinity of the 
insured premises” 

“an
emergency which is likely to endanger life” 

“an incident” “an incident 
occurring… within a one mile radius of the insured premises”. 

“an incident 
occurring… within a one mile radius of the insured premises”

“in the 
vicinity of the insured premises”.

Case 3:20-cv-07476-VC   Document 40-2   Filed 04/08/21   Page 31 of 76

E.R. 163



“imposed by any civil or statutory authority 
or by order of the government or any public authority”
“imposed”

“imposed” “by order”
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insured damage arising at the premises of any specified
customer

insured damage arising at the premises of any specified
supplier

Any direct 
customer [supplier] of yours operating and based at the address individually stated in 
the Business interruption section of the schedule

insured damage other than loss or damage caused by flood or 
earth movement, arising at the premises of any of your direct 
customers operating and based in the European Union 
(including in the United Kingdom or Gibraltar) other than any 
specified customer

“a denial of access or hindrance in access to the insured premises”
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interruption to  activities

“an incident occurring… within a one mile radius of the insured premises”

“an incident”

“an incident”
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The MSA policy wordings 

We will pay you for: 

1. Action of competent authorities 

loss resulting from interruption or interference with the business
following action by the police or other competent local, civil or 
military authority following a danger or disturbance in the 
vicinity of the premises where access will be prevented provided 
always that there will be no liability under this additional cover 
for loss resulting from interruption of the business during the 
first 24 hours of the indemnity period.

We will not pay more than £50,000 under this additional cover 
for a period not exceeding 12 weeks.

8. Prevention of access – non damage

your financial losses and other items specified in the schedule, 
resulting solely and directly from an interruption to your 
business caused by an incident within a one mile radius of your
premises which results in a denial of access or hindrance in 
access to your premises during the period of insurance, imposed 
by any civil or statutory authority or by order of the government 
or any public authority, for more than 24 hours. 

We will not pay under this clause more than 5% of the sum 
Insured or £250,000 whichever is the lesser for any one loss

1) Prevention of access

Loss resulting from interruption of or interference with your
business because of 
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a) damage as insured by this section resulting from damage to 
property in the vicinity of the premises which will prevent or 
hinder the use of the premises or access thereto whether your 
property at the premises will be damaged or not; and 

b) action by a competent public authority following threat or risk 
of damage or injury in the vicinity of the premises which will 
prevent of  hinder use of the premises or access to them 
whether your property will be damaged or not  

is included but excluding 

i) the first 6 hours of any interruption or interference; or 

ii) any interruption or interference with your business because 
of outbreaks of either foot & mouth disease or avian flu

“action
of…other competent local, civil or military authority” 

“a danger…in the vicinity of the premises”
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“Consequential loss as a result of damage to property near the premises which prevents 
or hinders the use of the premises or access to them will be deemed to be damage.” 

“action by 
where access will be prevented”

“…in his press conference Boris Johnson purported to place 
most citizens under virtual house arrest through the terms of a 
press conference and a statement on the government website 
said to have “immediate effect”. These pronouncements are no 
doubt valuable as “advice”, even “strong advice”. But under 
our constitution neither has the slightest legal effect without 
statutory authority. 

At the time of writing (Wednesday morning), it is unclear what 
power the prime minister thought that he was exercising. The 
relevant powers of the government are contained in the Public 
Health (Control of Disease) Act 1984 and the Civil 
Contingencies Act 2004. But it is doubtful whether either 
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authorise the prime minister’s orders, which is presumably why 
the Coronavirus Bill has been introduced. 

The ordinary rule is that a person may not be detained or 
deprived of his liberty without specific statutory authority. The 
1984 act contains powers to restrict movement, but they are 
exercised by magistrates and apply only to particular people or 
groups who have been infected or whom they may have infected. 
The Civil Contingencies Act confers a temporary power of 
legislation on ministers that is exercised in a national 
emergency, but no specific power to detain people at home. 

In the present national mood the prime minister’s orders will 
probably have strong public support and people will be inclined 
to comply whether they are binding or not. Yet we are entitled to 
wonder what kind of society we have become when an official 
can give orders and expect to be obeyed without any apparent 
legal basis, simply because it is necessary. 

…

… There is a difference between law and official instructions. It 
is the difference between a democracy and a police state. Liberty 
and the rule of law are surely worth something even in the face 
of a pandemic.” 

“a danger…in the vicinity of the premises”
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“the buildings and the land…at 
the property address shown in your schedule occupied by you for the purpose of the 
business”

“action by the police 
or other competent local, civil or military authority”

action of  where access will be prevented
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“following a danger or disturbance in the vicinity of the 
premises”.

“an incident within a one mile radius of 
your premises.
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“following threat or risk of…injury in the 
vicinity of the premises”. “in the vicinity of the 
premises”

The RSA policy wordings 
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“Cover provided by this Sub-Section is extended to include 
interruption or interference with the Business.”

The actions or advice of a competent Public Authority due to 
an emergency likely to endanger life or property in the vicinity 
of the Premises which prevents or hinders the use or access to 
the Premises

Any loss 

a) during the first four hours 

b) during any period other than the actual period when access 
to the Premises was prevented 

c) as a result of labour disputes 

d) occurring in Northern Ireland 

e) as a result of the diseases specified in Extension A (a) diseases 

Any amount in excess of £10,000

“e) As a result of infectious or contagious diseases any 
amount in excess of £10,000”

In the event of interruption or interference to the Insured’s
Business as a result of:…
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…

xii. Prevention of Access – Non Damage during the Period of 
Insurance where such interruption or interference is for more 
than eight (8) consecutive hours…  

within the Territorial Limits, the Insurer agrees to pay the 
Insured the resulting Business Interruption Loss

i. the discovery of a bomb or similar suspect device or the 
threat, hoax or deceptive information of a bomb or similar 
suspect device … in the Vicinity of the Insured Locations;

ii. the actions or advice of the police, other law enforcement 
agency… governmental authority or agency in the Vicinity of the 
Insured Locations; … and/or

iii. the unlawful occupation of … other property in the Vicinity
of the Insured Locations by any individuals …

which prevents or hinders the use of or access to Insured
Locations during the Period of Insurance

…an area surrounding or adjacent to an Insured Location in
which events that occur within such area would be reasonably 
expected to have an impact on an Insured or the Insured’s
Business

the
amount by which the Turnover during the Indemnity Period falls short of the Standard
Turnover”.

…the Turnover during that equivalent period before the date of 
any Covered Event which corresponds with the Indemnity 
Period to which adjustments have been made to take into 
account the trend of the Insured’s Business and for variations 
in or other circumstances affecting the Insured’s Business 
either before or after the Covered Event or which would have 
affected the Insured’s Business had the Covered Event not
occurred so that the figures thus adjusted will represent as 
nearly as may be reasonably practicable the results which but 
for the Covered Event would have been obtained during the 
Indemnity Period
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“actions or advice of a competent Public Authority” 
“emergency”

“Any loss…during any period other 
than the actual period when access to the Premises was prevented”

a fortiori

“emergency…in the vicinity of the Premises”
“a danger or disturbance in the vicinity of the Premises”

“in the 
vicinity of the Premises”

“emergency”
“emergency”

“any amount in excess of £10,000” 

“any amount in excess of 
£10,000”
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any amount in excess of £10,000
“A”

“any amount in excess of £10,000”

a fortiori

Case 3:20-cv-07476-VC   Document 40-2   Filed 04/08/21   Page 46 of 76

E.R. 178



“in the vicinity of the Premises”

“in the vicinity”
“immediate” “vicinity”

“vicinity”
“in the vicinity” 

“emergency”
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“in which events that occur within such area would be reasonably expected to have an 
impact”
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prima facie

The Zurich policy wordings 
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EXTENSIONS

Section B1 

The Business Interruption cover is subject to the extensions 
shown below: 

Any loss as insured by this Section resulting from interruption of 
or interference with the Business in consequence of accidental 
loss destruction or damage at the under-noted situations or to 
property as under-noted shall be deemed to be an Incident

“Action of competent authorities

Action by the police or other competent local, civil or military 
authority following a danger or disturbance in the vicinity of the 
premises whereby access thereto will be prevented provided 
there will be no liability under this section of this extension for 
loss resulting from interruption of the business during the first 3 
hours of the indemnity period.

The maximum indemnity period is 12 months.” 

“competent civil authority”
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“which causes restrictions on the use of the Premises on the order or advice of the 
competent local authority”

“danger or disturbance in the vicinity of the premises”

“immediate vicinity”

“in the immediate vicinity of the work”

“Property in the vicinity of the Premises, loss or destruction of or damage 
to which shall prevent or hinder the use of the Premises or access thereto…”

Abner, Herrman & Brock, Inc. v Great Northern 
Insurance Co., 
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“in the vicinity of the Premises” “within
the vicinity”

“in the vicinity”

Riley on Business Interruption Insurance
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“Any loss…resulting from interruption of or interference with the Business”

“Action by the 
Police or other competent Local, Civil or Military Authority”

“action…whereby access 
 shall be prevented”. 
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“following a danger or disturbance in the 
vicinity of the Premises”. 

“danger…in the vicinity of the Premises” 

vicinity”
“in the immediate vicinity”

“a danger or disturbance in the vicinity of the Premises”
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Orient Express

Orient Express

In consideration of the Insured... paying the premium... the 
Insurers... agree... to indemnify the Insured: 

(a) under the Material Damage and Machinery Breakdown 
Sections against direct physical loss destruction or damage 
except as excluded herein to Property as defined herein such loss 
destruction or damage being hereafter termed Damage 

(b) under the Business Interruption Section against loss due to 
interruption or interference with the Business directly arising 
from Damage and as otherwise more specifically detailed 
herein

If any property owned used or otherwise the responsibility of 
the Insured for the purpose of or in the course of the Business 
suffers Damage as defined or there occurs an event or 
circumstances as described elsewhere in this Section of the 
Policy and the Business be in consequence thereof interrupted 
or interfered with the Insurers will pay to the Insured the amount 
of the loss resulting from such Interruption in accordance with 
the provisions contained therein

This policy is extended to include reduction in Revenue 
incurred by the Insured: 
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(a) arising out of Property in the vicinity of any location owned 
occupied or operated by the Insured suffering Damage or being 
closed (in whole or part) or deemed unusable by a competent 
authority and which shall consequently prevent or hinder the use 
of the location concerned or access thereto whether Property 
Insured shall be damaged or not;... 

This Policy extends to indemnify the Insured in respect of a 
reduction in Revenue resulting directly from loss destruction or 
damage to property or land in the vicinity of any premises owned 
and/or managed by the Insured and insured under this Policy

In respect of definitions under 3, 4, 5 and 6 above for Gross 
Revenue and Standard Revenue adjustments shall be made as 
may be necessary to provide for the trend of the Business and for 
variations in or special circumstances affecting the Business 
either before or after the Damage or which would have affected 
the Business had the Damage not occurred so that the figures 
thus adjusted shall represent as nearly as may be reasonably 
practicable the results which but for the Damage would have 
been obtained during the relative period after the Damage
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Clerk & Lindsell on Torts McGregor on Damages
McGregor

Kuwait Airways 
Corporation v Iraqi Airways Co (Nos. 4 and 5)
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Clerk & Lindsell
Hart & Honoré on Causation in the Law

J J Lloyd Instruments Ltd v Northern Star Insurance Co Ltd 
(The Miss Jay Jay)

IF P&C Insurance Ltd v Silversea Cruises Ltd The Silver Cloud
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Orient Express
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Leyland Shipping Ltd v Norwich Union Fire 
Insurance Society Limited The Law of Insurance Contracts

Orient Express
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Orient Express
Colinvaux’s Law of Insurance

Riley on Business Interruption Insurance

Orient Express

Orient Express

Orient Express

Orient Express
Orient

Express

Orient Express
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JJ Lloyd 
Instruments Ltd v Northern Star Insurance Co Ltd (The “Miss Jay Jay”)

The Silver Cloud
Orient Express

A fortiori Wayne Tank and Pump Co Ltd v 
Employers Liability Assurance Association
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The Court’s role 

The Financial Conduct Authority v Arch Insurance 
Limited and Ors 
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The types of proof 
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Proposed methodologies to be applied to the available data
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Report 13: Estimating the number of infections and the impact of non-pharmaceutical 
interventions on COVID-19 in 11 European countries

COVID-19: 
Nowcast and Forecast
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prima facie

Satisfying the burden of proof 

prima facie

Equitas Ltd v R&Q Reinsurance Company (UK) 
Ltd

Equitas

Phipson on Evidence
Cross & Tapper on Evidence

Wurttembergische v 
Home Ins Co
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prima facie

Municipal Mutual Ins Ltd v Sea Ins Co Ltd

Chaplin v Hicks
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Rhesa Shipping SA v 
Edmunds The “Popi M”

“The Darya Radhe”

The “Darya Radhe”

Equitas
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Equitas 

Equitas

Equitas

Conclusions as to prevalence 
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when

prima facie
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Equitas

Equitas

prima facie
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Equitas

types

Equitas
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EXHIBIT B
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Hilary Term
[2021] UKSC 1 

On appeal from: [2020] EWHC 2448 (Comm)

JUDGMENT

The Financial Conduct Authority (Appellant) v
Arch Insurance (UK) Ltd and others (Respondents)
Hiscox Action Group (Appellant) v Arch Insurance 
(UK) Ltd and others (Respondents) 
Argenta Syndicate Management Ltd (Appellant) v
The Financial Conduct Authority and others 
(Respondents) 
Royal & Sun Alliance Insurance Plc (Appellant) v
The Financial Conduct Authority and others 
(Respondents) 
MS Amlin Underwriting Ltd (Appellant) v The 
Financial Conduct Authority and others
(Respondents) 
Hiscox Insurance Company Ltd (Appellant) v The 
Financial Conduct Authority and others
(Respondents) 
QBE UK Ltd (Appellant) v The Financial Conduct 
Authority and others (Respondents) 
Arch Insurance (UK) Ltd (Appellant) v The 
Financial Conduct Authority and others 
(Respondents)

before
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Lord Reed, President
Lord Hodge, Deputy President

Lord Briggs
Lord Hamblen
Lord Leggatt

JUDGMENT GIVEN ON

15 January 2021

Heard on 16, 17, 18 and 19 November 2020
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The Financial Conduct Authority
(Appellant/Respondent)

Arch Insurance (UK) Ltd
(Respondent/Appellant)

Hiscox Insurance Company Ltd
(Respondent/Appellant)

Zurich Insurance Plc
(Respondent)

Argenta Syndicate Management 
Ltd (Respondent/Appellant)

Hiscox Action Group
(Hiscox Interveners)

MS Amlin Underwriting Ltd
(Respondent/Appellant) 

Royal & Sun Alliance 
Insurance Plc 

(Respondent/Appellant)

QBE UK Ltd
(Respondent/Appellant)
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LORD HAMBLEN AND LORD LEGGATT: (with whom Lord Reed agrees)

I Introduction
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Orient-Express Hotels Ltd v Assicurazioni Generali SpA (trading as 
Generali Global Risk) 

II The factual background

The emergence of COVID-19 and initial Government response
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The 21 March Regulations

Developments from 22 to 25 March
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The 26 March Regulations

Case 3:20-cv-07476-VC   Document 40-3   Filed 04/08/21   Page 10 of 115

E.R. 218



Categories of business
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III The proceedings
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IV The issues on the appeals

Orient-Express Hotels
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Principles of contractual interpretation

Wood v Capita Insurance Services Ltd

V Disease clauses

The RSA 3 policy wording
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We shall indemnify You in respect of interruption or 
interference with the Business during the Indemnity Period 
following:

any

occurrence of a Notifiable Disease (as 
defined below) at the Premises

occurrence of a Notifiable Disease 
within a radius of 25 miles of the Premises

Notifiable Disease shall mean illness sustained by any 
person resulting from:

Case 3:20-cv-07476-VC   Document 40-3   Filed 04/08/21   Page 16 of 115

E.R. 224



any human infectious or human contagious 
disease

an 
outbreak of which the competent local authority has 
stipulated shall be notified to them
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The two central issues

The decision of the court below
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The meaning of the words used

Investors Compensation Scheme Ltd v West Bromwich Building 
Society Chartbrook Ltd v Persimmon Homes Ltd

Rainy Sky SA v Kookmin Bank

Charter Reinsurance Co Ltd v 
Fagan
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Axa Reinsurance (UK) plc v Field
Kuwait Airways Corpn v Kuwait Insurance Co SAK 

Dawson’s Field Award
Mann v Lexington Insurance Co
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General Exclusion L

Applicable to all sections other than section 5 - Employers’ 
Liability and section 6 - Public Liability Contamination or 
Pollution Clause

The insurance by this Policy does not cover any loss or 
Damage due to

epidemic and disease
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Pagnan SpA v Tradax Ocean Transportation SA

Taylor v Rive Droite 
Music Ltd Geys v Société 
Générale
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Jumbo King Ltd v Faithful Properties Ltd

Other disease clauses
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QBE 2 and QBE 3

Loss resulting from interruption of or interference with the 
business in consequence of any of the following events:

any occurrence of a notifiable disease at the 
premises

any occurrence of a notifiable disease within a 
radius of 25 miles of the premises
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Notifiable disease means illness sustained by any person 
resulting from:
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any human infectious or human contagious 
disease, an outbreak of which the competent local 
authority has stipulated shall be notified to them
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Conclusion

VI The prevention of access and hybrid clauses

Loss In some cases: 
need for 
interruption

Interference 
in use of the 
premises

Public 
authority 
action

Underlying 
emergency/disease

Arch 
(prevention 
of access 
clause)

“loss … resulting from … Prevention of access to the Premises due to the 
actions or advice of a government or local authority due to an emergency 
which is likely to endanger life or property”
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RSA1 
(hybrid 
clause)

“loss as a result of closure or restrictions placed on the Premises as a 
result of a notifiable human disease manifesting itself at the Premises or 
within a radius of 25 miles of the Premises”

Hiscox 1-4
(hybrid 
clause)

“losses resulting solely and directly from an interruption to your activities 
caused by your inability to use the insured premises due to restrictions 
imposed by a public authority during the period of insurance following an 
occurrence of any human infectious or human contagious disease, an 
outbreak of which must be notified to the local authority”

Hiscox 4 only
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The disease elements
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The force of law point
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What is covered We will insure you for your financial 
losses and other items specified in the schedule, resulting 
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solely and directly from an interruption to your activities 
caused by:

your inability to use the insured premises due to 
restrictions imposed by a public authority during the period 
of insurance following:

an occurrence of any human infectious or 
human contagious disease, an outbreak of which must 
be notified to the local authority;
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The nature of the “restriction”
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Inability to use
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Prevention of access
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The meaning of “interruption”
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VII Causation

Proximate causation

Coxe v 
Employers’ Liability Assurance Corpn Ltd
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Reischer v Borwick Leyland Shipping Co Ltd v Norwich 
Union Fire Insurance Society Ltd Becker, 
Gray & Co v London Assurance Corpn

Becker, Gray & Co
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Reischer v 
Borwick

Leyland Shipping Ltd v Norwich Union Fire Insurance Society Ltd
Reischer v Borwick

Leyland Shipping
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Yorkshire Dale Steamship Co Ltd v 
Minister of War Transport

Reischer v Borwick

Leyland Shipping
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Concurrent causes

Leyland Shipping

Reischer v Borwick

Board 
of Trade v Hain Steamship Co Ltd

Heskell v Continental Express Ltd Reischer 
v Borwick

McCarthy v St Paul International 
Insurance Co Ltd

West Wake Price & Co v Ching

JJ Lloyd Instruments Ltd v Northern Star Insurance Co Ltd (The 
Miss Jay Jay)
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ENE Kos 1 Ltd v Petroleo Brasileiro SA (No 2)

Wayne Tank and Pump Co Ltd v Employers 
Liability Assurance Corpn Ltd Midland Mainline Ltd v Eagle Star 
Insurance Co Ltd Atlasnavios-
Navegação, LDA (formerly Bnavios-Navegação, LDA) v Navigators Insurance Co 
Ltd (The B Atlantic)

The “but for” test
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Orient Express 

Wayne Tank The “Miss Jay Jay”
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Wayne Tank

Hart and Honoré
Causation in the Law

Minneapolis, St P & S S M Ry Co Kingston v 
Chicago & NW Ry Co

Cook v Lewis
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The defence costs cases

Kuwait Airways Corpn v Iraqi Airways Co 
(Nos 4 and 5)
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McCarthy v St Paul International Insurance Co Ltd

New Zealand Forest 
Products Ltd v New Zealand Insurance Co Ltd
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International 
Energy Group Ltd v Zurich Insurance plc UK Branch (Association of British 
Insurers and another intervening)

New Zealand 
Forest Products

New Zealand Forest

Multiple concurrent causes
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Perspectives on Causation 

The causal link in the disease clauses
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The weighing approach
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The individual cause analysis
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Prevention of access and hybrid clauses
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The approach of the court below
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The insurers’ approach
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The “but for” test again
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Rex v Haddock AP 
Herbert, Uncommon Law

The court’s alternative reasoning
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IF P & C Insurance Ltd v Silversea 
Cruises Ltd

Case 3:20-cv-07476-VC   Document 40-3   Filed 04/08/21   Page 75 of 115

E.R. 283



Conclusion on the Hiscox wording

The Arch prevention of access clause
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RSA 1
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Other wordings

VIII The trends clauses
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The function and wording of the clauses
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Prevention of access to The Premises due to the actions 
or advice of a government … due to an emergency which 
is likely to endanger life

Prevention of access to The Premises due to the actions 
or advice of a government … due to an emergency which 
is likely to endanger life

Prevention of access to The Premises due to the actions 
or advice of a government … due to an emergency which is 
likely to endanger life

Case 3:20-cv-07476-VC   Document 40-3   Filed 04/08/21   Page 80 of 115

E.R. 288



Approach to interpretation
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Proper interpretation of the trends clauses
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History of trends clauses and market practice

Macken, Insurance of Profits

Insurance of Profits

Macken
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Riley, Consequential 
Loss Insurances and Claims 

Riley

Riley

Hickmott, Interruption Insurance: Proximate Loss Issues
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Riley on Business Interruption Insurance 

Riley
Orient-Express

Orient-Express

US case law

Catlin Syndicate Ltd v Imperial Palace of Mississippi Inc
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Prudential LMI Commercial Ins Co v Colleton Enterprises Inc 

Catlin Prudential

An example
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IX Pre-trigger losses
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